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Audrey Siegfried,
Petitioner,
v
Board of Education of the Borough
of Shrewsbury and Curtis Bradley,
Superintendent, Monmouth County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Ruhlman and Butrym (Paul T. Koenig, Jr., Esq., of
Counsel)

For the Respondents, Crowell and Otten (Robert H. Otten, Esq., of
Counsetl)

Petitioner is a teaching staff member in the public schools operated by the
Board of Education of the Borough of Shrewsbury, hereinafter ‘“Board.” She
appeals an action of the Board denying her personal leave with pay for Sep-
tember 16, 1974, a day on which school was in session. The Board avers that she
was not entitled to personal leave with pay for that date.

The matter is submitted jointly for Summary Judgment by the Com-
missioner of Education on the pleadings, a single exhibit in evidence and Briefs.
The facts are as follows:

Petitioner, on September 3, 1974, requested personal leave with pay for
Monday, September 16 through Wednesday September 18, 1974, Petitioner,
who is Jewish, was granted personal leave with pay for September 17 and 18 to
observe the Jewish holiday of Rosh Hashana. The Superintendent and the Board
denied petitioner’s request for personal leave with pay for Monday, September
16 on the grounds that the request was contrary to the provisions of the Board’s
policy statement which specifies that:

“Leave for Personal Emergencies”

“Every full-time employee shall be eligible for a maximum of five days’
leave per year for personal business at full pay. Except for emergencies,
reasons for such leave shall be given to the superintendent two working
days prior to the requested date. Unused days shall not be allowed to
accumulate. One two-hundredths (1/200) of his year’s salary shall be de-
ducted from an employee’s salary for each day of such leave taken by the
employee beyond the five days. This policy does not permit the use of
such days at the beginning or termination of the school year or to extend
vacation or holiday periods.
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“In addition to the five days for personal business allowed annually on a
non-cumulative basis, each employee will be allowed a maximum of 5 days
leave in any school year in the event of a death in the immediate family.”

(-1

Petitioner did not work on September 16, and, when she was not paid for
that day, she grieved the matter as provided by the grievance policy. Her griev-
ance was denied at all levels, whereupon the Verified Petition of Appeal was
filed before the Commissioner.

The Board holds that petitioner was not entitled to personal leave with
pay on September 16 for the reason that its policy precludes the taking of
personal leave on a day contiguous to September 17 and 18 which, for
petitioner, were religious holidays. (Respondent’s Brief, at p. 4)

Petitioner does not argue that the Board’s policy on personal leave is
invalid or void, but asserts that the Board’s interpretation of its policy was
unreasonable and arbitrary. Petitioner argues that, since the Board’s promulga-
tion of its official school calendar did not designate Rosh Hashana as a vacation
or holiday period, it may not properly consider it to be so for purposes of
determining personal leave entitlement. In this regard petitioner cites Albert D.
Angell, Jr. et al. v. Board of Education of the City of Newark, Essex County,
1959-1960 S.L.D. 141, wherein it was stated by the Commissioner that:

“#*%*A rule, in order to be valid, must be reasonable. Boards of education
cannot exercise the authority given to them in ways that are arbitrary,
capricious or unreasonable, overworked and difficult of precise definition
as these words may be. N.J. Good Humor, Inc. v. Bradley Beach, 124
NJ.L 162 at 164.%%%> (at p. 143)

Petitioner argues that, were the Board’s interpretation to prevail, no two
personal leave days could be taken consecutively at any time, since to do so
would be an extension of a holiday or vacation period. (Petitioner’s Brief, at p.
4) It is further contended that the terms “vacation” and “‘holiday” as used in the
Board’s policy must be interpreted to mean official vacation and holiday periods
set forth in the official school calendar promulgated by the Board. (/d., atp.4)
Petitioner maintains that nearly every day that school is in session is a holiday
for some religious or secular group or individual, and that recognition of these in
administering the Board’s personal leave policy would result in such obscure or
vague interpretations as to be clearly unreasonable. (/d., at p. 5)

For these reasons petitioner seeks an order of the Commissioner directing
the Board to pay her one day’s salary for September 16, 1974, and to charge her
account with one day of personal leave.

Conversely, the Board maintains that the holiday periods referred to in its
policy are not limited to days on which school is closed but include Jewish
holidays or other religious holidays on which school is in session. (Respondent’s
Brief, at pp. 1,4) Thus, it is argued that when a teacher requests and is granted
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personal leave for two days to observe Rosh Hashana, that holiday period may
not be extended by one or more days by granting personal leave for days
contiguous to Rosh Hashana.

The Board argues that such restriction is necessary to prevent abuses which
would result in its regular teachers being absent from the classroom for lengthy
periods at the Board’s expense and to the detriment of the instructional pro-
gram. The Board avers that it was under no statutory obligation to grant its
teachers personal leave but that, having done so, it has interpreted its policy on
personal leave reasonably as applies to petitioner. In this regard, the Board
asserts that it is under obligation to interpret its policy uniformly and
consistently for all of its teachers regardless of religious affiliations or
observances of religious holidays. (/d., at p. 4) It is argued that to do otherwise
would be contrary to Ebler v. City of Newark, 54 N.J. 487 (1969) wherein the
Supreme Court determined that the City of Newark improperly allowed its
Jewish employees six principal holy days per year as leave time without charging
such days against their accumulated leave time, while at the same time charging
each of its non-Jewish employees with each and every day of leave taken
throughout the entire year. Therein, the Supreme Court stated that:

“**%3]] members of the force must be treated equally ***” (at p. 491)

Thus, the Board concludes that personal leave time is limited to those days
in the school year which will not extend religious holidays for persons of any
religious persuasion regardless of whether school is open or closed on those
holidays. (Respondent’s Brief, at pp. 5-6)

In support of its contention that the interpretation of its policy was
reasonably applied to petitioner, the Board cites Florence P. Greenberg v. Board
of Education of the City of New Brunswick, Middlesex County, 1963 S.L.D. 59.

The Commissioner has carefully considered the facts in the record and the
arguments and citations of law and equity set forth by the parties. The Com-
missioner finds the three-pronged test of validity of a board’s rule as set forth in
Angell, supra, is applicable herein, This test of validity requires that a rule be
reasonable, consistent with the provisions of both the education laws and the
rules of the State Board, and directed toward maintaining and supporting a
thorough and efficient system of public education. Angell at 143-147 It logical-
ly follows that the interpretation and application of a rule or policy by the
Board must pass these same tests.

In Greenberg, supra, the Commissioner examined a rule of the New Bruns-
wick Board which stated that a teacher who took personal leave without pay on
December 21 and 22 prior to the Christmas holidays automatically forfeited pay
for December 23 which was designated as a paid holiday in the yearly calendar.
(at p. 60) Therein, the Commissioner determined that the rule was reasonable
and consistent with the education laws and the rules of the State Board. He
further determined that:
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“**%[T]he rule meets the third test, stated above, in that its effect is
toward the maintenance and support of a thorough and efficient system of
public schools. The purpose of the rule is to prevent breakdowns in the
operation of the school program occasioned by excessive staff absence.
That this is a valid purpose appears cbvious,***” (at p. 61)

In the instant matter, the policy of the Board similarly meets this three-
pronged test, ante, and represents a reasonable and valid exercise of the Board’s
discretionary authority, It is the Board’s interpretation of its established policy
as applied to the factual context of petitioner’s absence on September 16, 1974,
which remains to be carefully scrutinized.

The Board’s interpretation of its policy is obviously aimed at maintaining a
thorough and efficient educational program by discouraging its regular teachers
from being absent continuously for more days than the Rosh Hashana holiday
itself. In this respect the Board’s interpretation is consistent with a restriction
upheld as reasonable by the Commissioner in Greenberg, supra. Similarly, the
Commissioner finds no inconsistency in the Board’s interpretation with respect
to either the education statutes, Title 18A, Education, or the State Board rules
as found in N.J.A.C, 6. However, it must also be determined whether the Board’s
interpretation of its personal leave policy is reasonable.

The Board clearly has the authority to establish a policy regarding personal
leave. N.J.S.A. 18A:11-1 et seq. Such authority to enact rules and regulations
embraces the power to administer them. The Commissioner will not substitute
his judgment for that of a board of education in such matters when a board acts
in good faith, free from arbitrariness, capriciousness and unreasonableness. Boult
and Harris v. Board of Education of Passaic, 1939-49 S.L.D. 7, affirmed State
Board 15, affirmed 135 MN.J.L. 329 (Sup. Ct. 1947), affirmed 136 N.J.L. 521 (F.
& A. 1948) However, in James McCabe v. Board of Education of the Township
of Brick, Ocean County, 1974 S.L.D. 299, affirmed State Board 3195, affirmed
Docket No. A-3192-73 New Jersey Superior Court, Appellate Division, April 2,
1975 (1975 S.L.D. 1073), it was stated that:

“***The Commissioner has in numerous instances been called upon, in his
quasi-judicial capacity, to make determinations regarding the reasonable-
ness of the actions of local boards of education. The Commissioner will, in
determining controversies under the school laws, inquire into the reason-
ableness of the adoption of policies, resolutions, or bylaws, or other acts
of local boards of education in the exercise of their discretionary powers,
but will not invalidate such acts unless unreasonableness clearly
appears. ***” (at pp. 307-308)

See also Alfred Zitani v. Board of Education of the Township of Willingboro,
Burlington County, 1975 S.L.D. 439.

It is clear that a stated policy of a board of education must be reasonable.
It follows that the interpretation and implementation of that policy must also be
reasonable. Guidelines for interpretation of a policy were set forth in Harry A.
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Romeo, Jr. v. Board of Education of the Township of Madison, Middlesex
County, 1973 S.L.D. 102, as follows:

“**¥In ascertaining the meaning of a policy, just as of a statute, the
intention is to be found within the four corners of the document itself.
The language employed by the adoption should be given its ordinary and
common significance. Lane v. Holderman, 23 N.J. 304 (1957) Where the
wording is clear and explicit on its face, the policy must speak for itself
and be construed according to its own terms. Duke Power Company, Inc.
v. Edward J. Patten, Secretary of State, et al., 20 N.J. 42, 49 (1955);
Zietko v. New Jersey Manufacturers Casualty Ins. Co., 132 N.J.L. 206,
211 (E. & A. 1944); Bass v. Allen Home Development Co., 8 N.J. 219, 226
(1951); Sperry & Hutchinson Co. v. Margetts, 15 N.J. 203, 209 (1954); 2
Sutherland, Statutes and Statutory Construction (3rd ed. 1943), section
4502% % (at p. 106)

A careful examination of the Board’s policy on personal leave reveals that
no reference is made therein to religious holidays. Nor is there a restriction that
indicates that a teacher may not take three or more personal leave days in
succession. Absent a clear statement of such restrictions within the four corners
of the policy statement itself, it is not reasonable to assume that such restric-
tions apply. If the prior Board which wrote and adopted the existing policy on
personal leave had intended to restrict the use of personal leave on days con-
tiguous to religious holy days, it could and should have clearly stated such
intention. Absent such restriction and absent a stated limitation which would
prevent a teacher from taking three consecutive personal leave days with pay,
petitioner was entitled to personal leave for September 16, 1974. The Com-
missioner so holds.

Policy statements are for the benefit of the Board, its administrative
agents, other teaching staff members and the public. As such they must be
explicit, easily understood, free from ambiguity and fully comprehensive of the
intent of the employing board of education. As changing patterns develop within
staff relationships, these policies must frequently be reviewed and modified to
meet emerging conditions.

The Commissioner is not unsympathetic to the Board’s commendable
desires to curb unwarranted lengthy personal leaves for its regular teaching staff
members, Accordingly, the Board is encouraged to modify its policies in such
manner as to explicitly make known to its employees and others those restric-
tions which are found to be necessary in the interests of a thorough and efficient
educational program, In this regard, while not suggesting that a policy statement
such as that in Greenberg, supra, would best meet the educational needs in the
Shrewsbury School District, the Commissioner calls attention to the explicit
detail shown in that policy which serves as an example of the specificity which
such policies should exhibit.

The Commissioner, having previously determined that under existing
Board policy petitioner is entitled to the relief she seeks, directs the Board of
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Education of the Borough of Shrewsbury to pay petitioner her salary for Sep-
tember 16, 1974, and to charge her account with one day of personal leave for
that date.

COMMISSIONER OF EDUCATION
January 8, 1976

Joan Driscoll,
Petitioner,
A
Board of Education of the City of Clifton, Passaic County,
Respondent,

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Goldberg & Simon (Theodore M. Simon, Esq., of
Counsel)

For the Respondent, Sam Monchak, Esq.

Petitioner was employed by the Board of Education of the City of Clifton,
hereinafter “Board,” as a substitute teacher for the entire 1973-74 academic
year, and was paid at the per diem rate of twenty-three dollars. She asserts that
her employment and rate of pay was improper considering that she taught full
time. She alleges, also, that the Board did not notify her that she would not be
reemployed, in violation of statutory requirements.

A hearing was conducted on December 9, 1974 in the office of the Somer-
set County Superintendent of Schools, Somerville, before a hearing examiner
appointed by the Commissioner of Education. Briefs were filed thereafter. The
report of the hearing examiner follows:

There is no disputed issue of material fact. Petitioner holds a standard
teaching certificate issued by the State Board of Examiners, and she applied for
a teaching position in Clifton in January or February 1973, There was no em-
ployment offer; however, she received a call in August to sign for substitute
teaching which she did. (Tr. 19-21,23)

She received another call on Wednesday, September 5, 1973 to report for
the first day of school, Thursday, September 6, as a substitute teacher. She
accepted this appointment and the salary of twenty-three dollars a day as a
substitute teacher. (Tr. 20-24) She taught first grade in School No. 15 for the



You are viewing an archived copy from the New Jersey State Library.

entire academic year which terminated on June 30, 1974. She was not offered a
contract, according to the Superintendent of Schools, because there was no
vacancy. (Tr. 56-57)

Petitioner understood she was a substitute teacher; she was paid as a
substitute teacher; she was not paid for any holidays, and she was not paid for
one and one-half days’ absence when she was ill. She was not notified prior to
April 30, 1974 about her employment status for the 1974-75 academic year.
(Tr. 25-27)

The record shows that a tenured teacher, hereinafter “E.V.,” was original-
ly employed to teach first grade in School No. 15. She was granted a maternity
leave of absence by the Board which should have terminated on August 31,
1974; however, she requested that her leave be shortened to August 31, 1973,
and the Board granted her request. E.V. thereafter refused her assignment as first
grade teacher in School No. 15, demanding instead a teaching position in School
No. 5. There being no vacancy in School No. 5, E.V.’s request was turned down;
therefore, she requested that the Board extend her leave to August 31, 1974, its
original termination date, but the Board refused. (R-3A, B, C, and D; Tr. 57-59,
62) E.V. was directed to report for work or, otherwise, resign. (Tr. 60)

The Superintendent testified that petitioner was assigned temporarily as a
substitute teacher because of E.V.’s anticipated return. The record shows that
E.V. was directed to report for work the day before school opened for pupils
and that she did not report. (R-3B; Tr. 59) Thereafter, on September 13, 1973,
E.V. was sent the following letter:

“The Board of Education last evening reviewed your case and reaffirmed
its decision approving your request for early return from maternity leave
to take effect September 1, 1973. Your request for rescission was not
approved.

“Your assignment to School No. 15, Grade 1, for 1973-74, is proper and
legal and necessary for the best interests of the school system. However,
your failure to report to your assignment as directed is deemed as absent
without leave and can be legally declared as abandonment of position. In
view of your past service, this is a position the Board would be loathe to
take.

“Therefore, please notify this office immediately following receipt of this
communication that you will report within two working days to your
1973-74 assignment to avoid the necessity of taking the legal steps out-
lined. However, due to your past service, should you desire to resign, a
letter to that effect received within the time period outlined will be
accepted without prejudice and your personnel record noted that the
matter of resignation was voluntary on your part.” (Emphasis added.)
(R-3D)
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This letter advised E.V. that her refusal to report to work would be “legal-
ly declared as abandonment of position.” It also directed E.V. to “report within
two working days to your 1973-74 assignment to avoid the necessity of taking
the legal steps outlined.” Despite this warning, E. V. did nothing until August 17,
1974, when she sent in her resignation letter (R-3E) which was accepted by the
Board on September 20, 1974, (R-3F)

In the light of these circumstances, petitioner asserts that she was the
regular teacher for grade one in School No. 15 and not a substitute as initially
employed.

The issue to be decided herein is whether or not petitioner was a regular or
substitute teacher during 1973-74; and, if she was a regular teacher, whether she
was entitled to notice pursuant to N.J.5.A. 18A:27-10 which reads as follows:

“On or before April 30 in each year, every board of education in this State
shall give to each nontenure teaching staff member continuously employed
by it since the preceding September 30 either

a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and conditions
of employment but with such increases in salary as may be required
by law or policies of the board of education, or

b. A written notice that such employment will not be offered.”

In the hearing examiner’s judgment, petitioner’s original employment was
that of a substitute teacher. She knew this and accepted the terms of that
employment. However, it is equally clear that the Board knew by mid-
September 1973 that it had an employment problem with E.V. This is evidenced
by the Superintendent’s letter (R-3D) of September 13 warning E.V. of legal
abandonment of her position and demanding that she report to work in two
days. In spite of the fact that the Board received no communications whatever
from E.V. until her August 17, 1974 resignation letter practically a year later, it
never declared the grade one position at School No. 15 vacant, nor did it take
the implied affirmative legal action against E.V. The Board simply accepted the
status quo, almost as if E.V. could return to her position any time she chose to
do so, and continued petitioner as a per diem substitute for the remainder of the
school year.

This inaction by the Board, done apparently without malice or bad faith,
in the hearing examiner’s judgment nevertheless resulted in the inequitable em-
ployment of petitioner. The Board should have known on or soon after
September 15, 1973, or certainly by October 15, 1973, more than a month after
it demanded that E.V. return to work, that E.V. had for all practical purposes,
abandoned her position. Her August 17, 1974 letter of resignation appears to be
no more than a self-serving document designed to protect her reputation as a
teacher employee.
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The record shows quite clearly that petitioner carried out all the duties of
a regular teacher for a year, missing only one and one-half days for which she
was not paid. She marked and graded papers, prepared and distributed report
cards, filled out cumulative records at the end of the year, prepared two
assembly programs, attended PTA meetings, held parent conferences, made
lesson plans, gave remedial help to pupils after school, attended a reading
seminar sponsored by the Board, attended faculty meetings, and was evaluated
by her supervisor, (Tr. 13-15) The Board does not deny that she performed these
duties.

The Commissioner and the courts have previously considered the distinc-
tion between a substitute and a regular teacher,

In Juanita Zielenski v. Board of Education of the Town of Guttenberg,
Hudson County, 1970 S.L.D. 202; reversed State Board of Education, 1971
S.L.D. 664; affirmed Superior Court, 1972 S.L.D. 692, the State Board of
Education said in the course of its opinion, which reversed the decision of the
Commissioner that:

“x*%Schulz v. State Board of Education, 132 N.J.L. 345 (E. & A., 1945)
held that substitute teachers were not included in the phrase ‘all teaching
staff members including all teachers’ as used in the tenure statute. Never-
theless, other cases make it clear that whether an employment is as a
regular teacher or substitute teacher is not to be determined by the desig-
nation given the employment by an employing board, but by an examina-
tion of the factual picture presented. Downs v. Board of Education of
Hoboken, 13 N.J. Misc. 853 (1935); Board of Education of Jersey City v.
Wall et al., 119 N.J.L. 308 (Sup. Ct. 1938) The testimony was polaristic
as to whether the five-month employment of petitioner was as a regular
teacher or as a substitute. We must, therefore, turn our attention to the
evidence concerning the nature of that employment and a review of
pertinent statutes and judicial decisions to determine the character of that
employment. **** (Emphasis supplied.) (1971 S.L.D. at p. 665)

The “nature” of petitioner’s employment has been discussed, ante. How-
ever, in support of its view that petitioner was a substitute, the Board cites
Schulz, supra; Zielenski, supra; Zimmerman v. Board of Education of the City of
Newark, 38 N.J. 65 (1962); and the minority opinion of the State Board of
Education in Nicoletta Biancardi v. Board of Education of the Borough of
Waldwick, 1974 S.L.D. 360, affirmed State Board of Education 368, minority
opinion 368 (now pending before Superior Court, Appellate Division).

In Wall v. Board of Education of Jersey City, Hudson County, 1938 S.L.D.
614, reversed State Board of Education 618, affirmed 119 N.J.L. 308 (Sup. Ct.
1938), the State Board said:

“***]t is a misnomer to apply the name ‘substitute’ to teachers who are

steadily employed. We agree with the following statement in the Com-
missioner’s opinion:

10
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‘The word ‘substitute’ does not describe adequately the type of
employment of petitioner***. It denotes one put in the place of
another, or one acting for or taking the place of another. The
petitioner and other so-called substitutes were not acting in place of
teachers who were absent, but were assigned to positions in prac-
tically the same manner as teachers under tenure in the school sys-
tem, **+ (at p. 619)

“**+*The statute is silent as to the rate or method of payment. It simply
requires ‘employment’ for the period stated. The appellant was certainly
‘employed’ during the period of her teaching in Jersey City. She taught the
same classes in the high schools through the years of her employment.
That she was paid at a per diem rate instead of by the month or the year
does not change the fact that she had regular, continuous employment, ***

(at p. 621)

“***[T]he statute provides a certain probationary period during which
boards of education may determine whether the work of the teacher is of
a character to induce it to employ her beyond that period.

“They cannot *** ‘legally evade’ the statute *** by providing for a
further probationary period,***” (Emphasis in text.) (at p. 622)

“#**[T]hough the appellant was termed a ‘substitute,” her regular con-
tinuous teaching of the same classes in the same schools for over three
years made her in fact a regular steadily employed teacher regardless of the
terms used to describe her position. It is the actual realities of the situation
which count, not the words used to describe them, ***”  (at pp. 622-623)

In the hearing examiner’s judgment, petitioner was employed as a sub-
stitute but should have been offered a regular contract on, or soon after,
October 15, 1973. That date is selected for the reason that it is thirty days after
the Board’s demand (R-3D), dated September 13, 1973, that E.V. report to
work within the next two days, Thirty days is more than a fair period of time in
which to expect an answer from an employee. As stated earlier, E.V. did not
respond to this demand and the Board took no further action.

The hearing examiner recommends, therefore, that petitioner was entitled
to a regular employment contract as a first-year teacher beginning October 15,
1973 with all the emoluments attached to such employment. However, having
made this recommendation, the hearing examiner recommends also, that
petitioner’s prayer for a 1974-75 contract based on the fact that she did not
receive written notice from the Board concerning her non-reemployment, be
dismissed. The Board acted in good faith and believed petitioner was a sub-
stitute. (At the time of the hearing she was working occasionally as a substitute
teacher in Clifton.) (Tr. 16)

This concludes the report of the hearing examiner,

* * * *

11
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The Commissioner has read the report of the hearing examiner and the
exceptions filed thereto by counsel pursuant to N.J.A.C. 6:24-1.16.

The Commissioner rejects any consideration of the documents submitted
by petitioner which are attached to her exceptions. Such a submission is im-
proper. If these referred to documents warranted consideration, they should
have been offered to the hearing examiner during the hearing and subjected to
scrutiny by the Board.

In all other regards, the Commissioner adopts the report of the hearing
examiner with minor modification, The record makes it quite clear that E.V. had
completely disregarded the Board’s directive that she notify it within two work-
ing days of September 13, 1973, whether or not she would return to work as
directed. (R-3D) E.V.’s refusal to respond coupled with the Board’s inaction, in
effect, was prejudicial to petitioner in that petitioner was, as the hearer asserted,
performing the duties of a regular teacher with none of the emoluments of that
position. Therefore, it is entirely reasonable to conclude, at the very least, that
petitioner was entitled to a regular teaching contract beginning one month after
E.V. had refused to respond to the Board’s directive. E.V. had, in effect, aban-
doned her position. She had no entitlement to be absent and the Board’s in-
action in filing tenure charges against E.V. pursuant to M.J.S.4. 18A:6-10 et seq.
cannot now be defended so that petitioner would effectively remain a “sub-
stitute” teacher for the entire school year. If E.V. had, in fact, resigned under
one option given her by the Board (R-3D), there would clearly have been a
vacancy and petitioner clearly would not have been a substitute even by the
Board’s standards. The Board draws a distinction between E.V.’s refusal to offer
her resignation and the fact that she ignored the Board and its directives for
more than an entire school year while petitioner worked regularly as a sub-
stitute. She was not even paid for one and one-half days for illness.

The applicable law cited, ante, clearly establishes petitioner as a regular
teacher and not a substitute. The modification to the hearing examiner’s report
is that the effective date of petitioner’s contract award is to be October 15,
1973, This date is approximately thirty days following the “two working days”
deadline given to E.V. by the Board in which E.V. was directed to respond.
(R-3D)

The Commissioner, therefore, directs the Board to pay petitioner the dif-
ference between the salary she received as a substitute and what she would have
received as a regular teacher at her appropriate step on the teachers’ salary guide
for the period of October 15, 1973 through June 30, 1974, Petitioner is entitled,
also, to all other emoluments granted regular teachers during the 1973-74
academic year.

Petitioner’s reliance on N.J.S.4. 18A:27-10 to support her demand for a
contract to teach for the 1974-75 academic year is without merit, although she
was continuously employed by the Board since the preceding September 30, It
may be stated that the failure of a Board to give ‘“‘written notice” that employ-
ment will not be offered results in an automatic contract for the teacher for the
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next academic year, Thomas Aitken v. Board of Education of the Township of
Manalapan, Monmouth County, 1974 S.L.D. 207; Ronald Elliott Burgin v.
Board of Education of the Borough of Avalon, Cape May County, 1974 S.L.D.
396 However, N.J.S.A. 18A:27-10 must be read in pari materia with N.J.S.A.
18A:27-11 and 12 which read as follows:

NJ.S.A. 18A:27-11

“Should any board of education fail to give to any nontenure teaching
staff member either an offer of contract for employment for the next
succeeding year or a notice that such employment will not be offered, all
within the time and in the manner provided by this act, then said board of
education shall be deemed to have offered to that teaching staff member
continued employment for the next succeeding school year upon the same
terms and conditions but with such increases in salary as may be required
by law or policies of the board of education.”

NJ.S.A. 18A:27-12

“If the teaching staff member desires to accept such employment he shall
notify the board of education of such acceptance, in writing, on or before
June 1, in which event such employment shall continue as provided for
herein. In the absence of such notice of acceptance the provisions of this
article shall no longer be applicable.” (Emphasis added.)

Therefore, even in the case of an automatic award of a contract pursuant
to statute, there must be an acceptance of that contract by the teacher, The
record herein discloses that there was no acceptance of the contract by
petitioner. The Commissioner commented about contract awards in an earlier
decision as follows:

“***(Once the employment was offered and accepted, the action of the
parties effectively established a contractual relationship.***” Cossaboon v.
Board of Education of the Township of Greenwich, Cumberland County,
1974 S.L.D. 706, 708

The Commissioner determines, therefore, that petitioner’s prayer for relief
in the form of an employment contract for the 1974-75 academic year must be
denied. The Board of Education of the City of Clifton is directed to compensate
petitioner as hereinbefore stated.

COMMISSIONER OF EDUCATION

January 8, 1976
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STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, January 8, 1976

For the Petitioner-Appellee, Goldberg, Simon & Selikoff (Theodore
M. Simon, Esq., of Counsel)

For the Respondent-Appellant, Sam Monchak, Esq.

The decision of the Commissioner of Education is affirmed for the reasons
expressed therein.

May 5, 1976
Pending before Superior Court of New Jersey

James W. Dennis,
Petitioner,
v,
Board of Education of the City of Long Branch, Monmouth County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Joseph N. Dempsey, Esq.

For the Respondent, McOmber & McOmber (Richard D. McOmber, Esq.,
of Counsel)

This matter is before the Commissioner of Education on a Motion for
Summary Judgment and Memoranda of Law submitted by counsel.

Petitioner, a mathematics teacher in the school system operated by the
Board of Education of the City of Long Branch, hereinafter “Board,” preferred
charges before the Board on May 8, 1975, against his mathematics department
chairman, pursuant to N.J.S.4. 18A:6-10 et seq. The thrust of the charges was
that on November 18, 1974, while in the school building conferring with the de-
partment chairman, petitioner was struck about the body, pushed, and wrestled
to the floor by the chairman.

14
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N.J.S.A. 18A:6-11 provides that:

“If written charge is made against any employee of a board of educa-
tion***the board shall determine by majority vote of its full membership
whether or not such charge and the evidence in support of such charge
would be sufficient, if true in fact, to warrant a dismissal or a reduction in
salary, in which event it shall forward such written charge to the com-
missioner, together with certificate of such determination.”

The Board took no action for a period of forty-five days to certify the
charges preferred by petitioner and now holds that, pursuant to N.J.S.A4.
18A:6-13, it may no longer act upon these charges. This statute provides that:

“If the board does not make such a determination within 45 days after
receipt of the written charge, *** the charge shall be deemed to be dis-
missed and no further proceeding or action shall be taken thereon.”

Petitioner prays the Commissioner to certify the charges on his own Mo-
tion or, in the alternative, to direct the Board to certify the charges in order that
the matter may proceed to a hearing pursuant to N.J.S.4. 18A:6-16.

Petitioner argues that the character of the charges embracing physical
assault between faculty members, if proven to be true in fact, would indeed be
of sufficient import to justify reduction in salary or dismissal. In support of this
contention, petitioner cites James McCabe v. Board of Education of the
Township of Brick, Ocearn County, 1974 S.L.D. 299, affirmed State Board 315,
affirmed New Jersey Superior Court Docket No. A-3192-73, Appellate Division
April 2, 1975 (1975 S.L.D. 1073).

The Board opposes petitioner’s Motion for Summary Judgment on the
grounds that petitioner’s charges are insufficiently severe to warrant dismissal or
reduction in salary of its department chairman.

Similarly, the department chairman, allowed by common consent of
petitioner, the Board and the Commissioner to submit a memorandum of law,
argues that the charges are of a minor nature and insufficient, even if true, to
warrant dismissal or reduction in his salary. He has been a respected member of
the Board’s teaching staff for many years. Counsel further argues that, absent
certification of the charges by the Board, the Commissioner is without authority
to conduct a hearing in the matter.

It is apparent that the Board, confronted by the preferment of charges by
petitioner against its department chairman, exercised its discretion by not acting
on those charges for a period of forty-five days. Having made no determination
during that time, the Board, in effect, dismissed the charges pursuant to N.J.S, 4.
18A:6-13.

The Commissioner is confronted with the narrow issue of whether this

exercise of discretion on the part of the Board was reasonable or, in the alterna-
tive, whether the within Petition of Appeal has merit.

15
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The Commissioner has consistently held that:

“#x*(T]1t is not a proper exercise of a judicial function for the Com-
missioner to interfere with local boards in the management of their schools
unless they violate the law, act in bad faith (meaning acting dishonestly),
or abuse their discretion in a shocking manner. Furthermore, it is not the
function of the Commissioner in a judicial decision to substitute his judg-
ment for that of the board members on matters which are by statute
delegated to the local boards.***” Boult and Harris v. Board of Education
of Passaic, 193949 S.L.D. 7, 13, aff’d State Board of Education 15,
aff’d 135 N.J.L. 329 (Sup. Ct. 1947), 136 N.J.L. 521 (E. & A. 1948)

Similarly, the Courts have stated that:

“***When an administrative agency created and empowered by legislative
fiat acts within its authority, its decision is entitled to presumption of
correctness and will not be upset unless there is an affirmative showing
that such decision was arbitrary, capricious or unreasonable ***” Thomas
v. Morris Township Board of Education, 89 N.J. Super. 327, 328 (App.
Div. 1965), aff’d 46 N.J. 581 (1966)

And,

“#**When an administrative agency has acted within its authority, its
actions will not generally be upset unless there is an affirmative showing
that its judgment was arbitrary, capricious or unreasonable. ***” Quinlan
v. Board of Education of North Bergen, 73 N.J. Super. 40, 47 (App. Div.
1962)

However, the Commissioner has likewise stated in Ruch v. Board of Educa-
tion of Greater Egg Harbor Regional High School District, 1968 S.L.D, 7, dis-
missed by the State Board of Education, 1968 S.L.D. 11, affirmed by the New
Jersey Superior Court, Appellate Division, 1969 S.L.D. 202, that

“xx*A board of education’s discretionary authority is not unlimited, how-
ever, and it may not act in ways which are arbitrary, unreasonable,
capricious or otherwise improper ***. (at p. 9)

Similarly it was said in John J. Kane v. Board of Education of the City of
Hoboken, Hudson County, 1975 S.L.D. 12 that:

“k**[Tlhe Commissioner will not substitute his judgment for that of a
local board when it acts within the parameters of its authority. The
Commissioner will, however, set aside an action taken by a board of educa-
tion when it is affirmatively shown that the action was arbitrary,
capricious, or unreasonable. See Eric Beckhusen et al. v. Board of Educa-
tion of the City of Rahway et al., Union County, 1973 S.L.D. 167; James
Mosselle v. Board of Education of the City of Newark, Essex County,
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1973 S.L.D. 176; Luther McLean v. Board of Education of the Borough of
Glen Ridge et al., Essex County, 1973 S.L.D. 217, affirmed State Board of
Education March 6, 1974, ***> (at p. 16)

A comprehensive resume of the Commissioner’s authority to review the
determination of a board of education with such a factual context as that
present herein is set forth in McCabe, supra. Therein it was found that a board of
education had abused its discretionary rights by improperly determining not to
certify charges of unprofessional conduct preferred against a professional staff
member. Thereupon, the Commissioner ordered that board to certify those
charges. That determination was affirmed by the State Board and the New
Jersey Superior Court, Appellate Division. Similarly, herein, the reasonableness
of the Board’s action is subject to review pursuant to M./.S.A. 18A:69 et seq.
The Commissioner has jurisdiction. He so holds,

The charges preferred allege that the department chairman in violent
manner accosted petitioner during a conference relative to the transfer of a
pupil. On occasion the Commissioner has been called upon to determine disputes
which have arisen in the public schools as the result of anger and violent action.
Without exception, the Commissioner has voiced disapproval when tenured em-
ployees have inflicted corporal punishment in violent manner upon pupils. In
certain instances it has been found that such actions were so gross as to merit
dismissal. In the Matter of the Tenure Hearing of Walter Kizer, School District of
the Borough of Haledon, Passaic County, 1974 S.L.D. 501 In other instances
the Commissioner has determined that the lesser penalty of reduction in salary
was warranted. In the Matter of the Tenure Hearing of Ronald Puorro, School
District of the Township of Hillside, Union County, 1974 S.L.D. 755 In yet
other instances it was determined that neither penalty was appropriate.

The Commissioner considers a charge of physical abuse by a professional
employee of a school district against a fellow professional to be no less meri-
torious of administrative review and determination than is a charge of corporal
punishment upon a pupil. Such review must be made by the Commissioner, In
the Matter of the Tenure Hearing of David Fulcomer, Holland Township,
Hunterdon County, 93 N.J. Super. 404 (App. Div. 1965); McCabe, supra

The Board, herein, was called upon to consider what must be characterized
as substantial charges against its tenured employee. Given this charge and the
applicable body of case law hereinbefore set forth, the Commissioner must hold
as he did in McCabe, supra, that:

“#%*[I]n the Commissioner’s judgment the charges are sufficient, if found
true as the result of a plenary hearing, to warrant the penalties of dismissal

or reduction in salary ***”
(atp. 314)

The Commissioner similarly determines in the instant matter that, absent
mitigating factors, charges preferred before the Board are sufficient, if found to
be true in fact, at a plenary hearing, to warrant the penalty of dismissal or
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reduction in salary. The charges are, therefore, remanded to the Board of Educa-
tion of the City of Long Branch which Board is directed to certify the said
charges to the Commissioner of Education within forty-five days of the date of
this decision. It is so ordered.

COMMISSIONER OF EDUCATION
January 20, 1976

Board of Education of the Township of Weehawken,

Petitioner,
V.
Municipal Council of the Township of Weehawken,
Hudson County.
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Le Roy D. Safro, Esq.

For the Respondent, Farmer and Campen (George B. Campen, Esq., of
Counsel)

Petitioner, hereinafter “Board,” appeals from an action of respondent,
hereinafter “Council,” taken pursuant to N.J.S.A. 18A:22-37, certifying to the
Hudson County Board of Taxation a lesser amount of appropriations for the
1975-76 school year than the amounts proposed by the Board in its budget,
which was rejected by the voters. The facts of the matter were submitted in the
form of written exhibits, and a hearing was held on September 16, 1975 at the
State Department of Education, Trenton, before a hearing examiner appointed
by the Commissioner of Education. Prior to the hearing, the Board filed
supplemental written data and testimony. The report of the hearing examiner
follows:

At the annual school election held March 11, 1975, the Board submitted
to the electorate proposals to raise $3,034,823 by local taxation for current
expense and $59,044 for capital outlay costs of the school district. These items
were rejected by the voters and the Board subsequently submitted its budget to
Council for determination of the amounts necessary for the operation of a
thorough and efficient public school system in the Township of Weehawken for
the 1975-76 school year, pursuant to the mandatory obligation imposed on
Council by NJ.S. 4. 18A:22-37.
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After consultation with the Board, Council made its determination and
certified to the Hudson County Board of Taxation a total sum of $2,868,867 for
current expense and capital outlay costs for the 1975-76 school year. This total
sum was a reduction of $225,000 from the amount the Board had determined
was required and the Board then filed the instant Petition of Appeal.

The Board contends that Council’s action was arbitrary and capricious and
documents its need for the reductions recommended by Council with written
testimony and further oral exposition at the time of the hearing. Council
maintains that it acted properly and after due deliberation, and that the items
reduced by its action are in the best interest of the Township and will provide a
thorough and efficient educational system for the school year 1975-76.

The Board’s budget is submitted as a Planned Programmed Budgeting
System (PPBS), as well as specific line item accounts as prescribed by “The
Chart of Accounts,” financial coding system published by the Department of
Education, Division of Administration and Finance.

As part of its determinations, Council suggested items of the budget in
which it believed economies could be effected without harm to the educational
program as follows:

J-1 CURRENT EXPENSE:

Item or Program Recommended Reduction
Salaries—All Divisions $125,000
Instruction
Libraries and Audiovisual Materials 5,000
Operation
Supplies 2,500
Maintenance
Replacement of Equipment 4,000
New or Additional Equipment 5,000
Fixed Charges
Other Fixed Charges 50,000
Student Body Activities 1,500
Total $193,000
L CAPITAL OUTLAY:
Buildings 5,000
Equipment—Regular 5,000
Total $ 10,000
CURRENT EXPENSE:
Appropriation Balance $ 22,000
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These reductions will be considered by the Commissioner’s representative
in the body of this report. At this juncture, however, the hearing examiner finds
that a review of the principles and guidelines for determining budget appeals is
necessary for a better understanding of the budget herein. ’

In Board of Education of East Brunswick v. Township Council of East
Brunswick, 48 N. J. 94 (1966), the Court commented as follows:

“***The governing body may, of course, seek to effect savings which will
not impair the educational process. But its determinations must be
independent ones properly related to educational considerations rather
than voter reactions. In every step it must act conscientiously, reasonably
and with full regard for the State’s educational standards and its own
obligation to fix a sum sufficient to provide a system of local schools
which may fairly be considered thorough and efficient in view of the
makeup of the community. Where its action entails a significant aggregate
reduction in the budget and a resulting appealable dispute with the local
board of education, it should be accompanied by a detailed statement
setting forth the governing body’s underlying determinations and support-
ing reasons.***” (at pp. 105-106)

The hearing examiner does not find the reduction of the budget by
Council to be arbitrary or capricious; therefore, the hearing examiner will deal
seriatim with Council’s proposed reductions and will make recommendations to
the Commissioner.

J-1 CURRENT EXPENSE:
Salaries — All Divisions Reduction $125,000

The total recommended reduction of $125,000 is spread among all of the
budgeted salary sub-categories. Council asserts “***that Weehawken enjoys one
of the lowest teacher-student ratios in the country including private schools even
after the contracts of ten teachers were terminated.***” (Council’s Answer to
Petition, par. 15) This reduction in staff is due, in part, to the loss of pupils from
the receiving district of Secaucus.

The Board avers that the reduction of the above-mentioned teaching staff
positions was taken into consideration at the time of the submission of the
original budget in March 1975. Testimony by the Superintendent revealed that
the actual number of positions reduced was nine, rather than ten, as stated by
Council. (Tr. 8,95)

Council, in its Answer to Petition, continues:

“***Further, the above mentioned salary reductions can also be ef-
fectuated by granting no salary increases to any personnel for the coming
year. This is in line with the respondent’s policy with the municipal
employees where no municipal employee was given a salary raise for the
coming year, and it should further be pointed out that the unemployment
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rate in Weehawken has exceeded ten percent and at this time it would be
unfair and unjust to the taxpayers to allow for any increases in personnel’s
salaries. ¥ **” (at par. 15)

The hearing examiner opines that such an argument fails to meet the
prescription of the East Brunswick decision to make an independent judgment
related to educational considerations rather than voter reaction in its argument.

The Superintendent testified that a negotiated agreement was reached and
accepted by the teachers’ association in March 1975 at a cost of $109,000,
representing approximately a five percent increase exclusive of increments and
fringe benefits. Further testimony revealed that negotiations with noninstruc-
tional personnel and administrators were continuing at the time of the hearing.
Further, Council’s proposal that no salary increases be granted is counter to the
mandate to negotiate, in good faith, with the employees pursuant to N.J.S.A.
34:13A-1 et seq. In Board of Education of the Township of South Brunswick v.
Township of South Brunswick, 1968 S.L.D. 168, 172, the Commissioner said:

“k**Tt is clear that the funds necessary to the implementation of salary
policies adopted by the board of education must be provided and are not
subject to curtailment. M.J.S. 18A:29-4.1 See also Board of Education of
Cliffside Park v. Mayor and Council of Cliffside Park [1967] .%**”

The hearing examiner finds that the need for the funds proposed for
reduction has been established by the Board. Accordingly, the hearing examiner
recommends the restoration of $125,000 to all salary accounts.

INSTRUCTION
Libraries and Audiovisual Material Reduction $5,000

The testimony revealed that the Board recently joined into membership
with the newly formed Hudson County Audio Visual Aids Commission. The
amount of $1,620 is necessary to meet this obligation. This was computed by
using the base figure of 2,160 pupil enrollment at the rate of $.75 per pupil.

The hearing examiner therefore recommends the restoration of $1,620 to
the J230 line item account. The Board having put forth no further convincing
defense in the instant matter, the hearing examiner recommends that the
remaining $3,380 reduction stand.

Operation
Supplies Reduction $2,500
Council recommended a $2,500 reduction for supplies, while the Board in-
its budget presentation reduced line items J240 Teaching Supplies and J250A

Miscellaneous Supplies for Instruction by $10,030 in the 1975-76 budget as
compared with the 1974-75 annual budget.
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The hearing examiner finds that the Board has established its need for the
funds proposed for reduction herein and, accordingly, recommends the
restoration of $2,500.

Maintenance
Replacement of Equipment Reduction $4,000
New or Additional Equipment Reduction $5,000

Council recommended an unspecified reduction of $9,000 in these line
item accounts,

The Board argues that the total amount budgeted represents the funds
necessary for the replacement of equipment and furniture for both instructional
and noninstructional uses. The Board asserts that, if the proposed reduction is
sustained, its educational standards would be affected in a negative manner.

The hearing examiner finds that the Board has established its need for the
funds proposed for reduction herein and, accordingly, recommends the
restoration of $4,000 for replacement of equipment and $5,000 for new or
additional equipment.

Fixed Charges
Other Fixed Charges Reduction $50,000

Council objects to the inclusion of funds in the line item account J830
Judgment, and recommends that the $50,000 budgeted be reduced. Council
asserts that the funds reflect the amount of potential judgments against the
Board, expressing doubts that the Board will ultimately be responsible for this
amount at the conclusion of the litigation.

The Board countered this argument by stating that the amounts might be
understated. It was further revealed that one case for judgment was under
arbitration while six other cases were in various stages of litigation; i.e., hearings
before the Commissioner and appeals to the State Board of Education.
Representatives of the Board admitted, however, that the precise amounts of
funds, if any, necessary for the 1975-76 budget were uncertain.

The Board expended $200 for this line item in 1973-74, with no funds
budgeted in the 1974-75 academic year. In the judgment of the hearing
examiner, a $50,000 reduction in this line item will not jeopardize the
educational program.

The hearing examiner recommends, therefore, that the reduction of
$50,000 be sustained.
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Student Body Activities Reduction 31,500

The hearing examiner finds that $34,988 was expended from the Student
Body Activities Account during the 1973-74 academic year, although the Board
had budgeted only $22,740. A similar situation was repeated during the 1974-75
academic year with a budget of $25,550 and expenditures of $37,000. The
Superintendent testified that the Board attempted to reflect a more realistic
budget for these activities by establishing the amount of $30,517 for 1975-76
(Tr. 82-83)

In keeping with these findings, the hearing examiner recommends that
$1,500 be restored to this account.

L CAPITAL OUTLAY:
Buildings Reduction $5,000

The hearing examiner finds that the age of the newest building providing
classroom space to the pupils of the district is thirty-five years. Testimony of the
Superintendent, in addition to photographic exhibits, is convincing that
extensive efforts to restore and maintain safe and healthful conditions in these
older buildings requires the use of these moneys. In keeping with these findings,
the hearing examiner recommends that $5,000 be restored.

Equipment — Regular Reduction $5,000

This line item has been increased from $72,050 in 1974-75 to $78,251 in
the 1975-76 academic year to continue ongoing programs and for two new
major projects. The first new project concerns the purchase of food service
equipment to expand the existing school lunch program. This expansion will
provide an equal opportunity for all children to have a well-balanced Iunch on a
daily basis under the provisions of N.J.S.4. 18A:33-4 and NJ.A.C. 6:79-1.8.

The second major budgeted item under this heading involves the purchase
of a computer to be used in the instructional program, as well as for business
purposes in budgeting and payroll functions. Testimony revealed that through
the use of this equipment, an annual savings of $5,000 would be afforded to the
Board with the elimination of the contracted payroll service. It was found that
although Council argued for the elimination of the computer to reduce this
portion of the budget by the $5,000, the equipment under question has been
installed and is operative.

Other items were introduced as necessary for the maintenance of safe and
desirable conditions of the buildings in use.

The hearing examiner has weighed the arguments set forth by the

respective parties and recommends that $5,000 be restored to the capital outlay
accounts.
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CURRENT EXPENSE:
Appropriation Balance Reduction $22,000

The hearing examiner has reviewed the testimony and documentation of
the respective parties relative to the unappropriated balance remaining in the
Board’s current expense account as of June 30, 1975. Testimony revealed that
the Board has consistently appropriated the greater amount of its free balance to
subsequent budgets, allowing little or no room for emergencies or contingencies.
The Superintendent testified that the free unappropriated balance as of june 30,
1975, was ““a little over $5,000.” (Tr. 44)

The hearing examiner notes the amount remaining in the Board’s current
expense account and, therefore, recommends that the Commissioner make no
further appropriation therefrom in his final determination of the controverted
items, The hearing examiner recommends that the $22,000 reduction be
restored.

The following table summarizes the recommendations of the hearing
examiner:

J-1 CURRENT EXPENSE:

Item or Program Restored Not Restored
Salaries—All Divisions $125,000 $ -0-
Instruction
Libraries and A-V Materials 1,620 3,380
Operation
Supplies 2,500 —-0-
Maintenance
Replacement of Equipment 4,000 —-0-
New or Additional Equipment 5,000 -0-
Fixed Charges
Other Fixed Charges -0- 50,000
Student Body Activities 1,500 -0-
L CAPITAL OUTLAY:
Buildings 5,000 -0-
Equipment — Regular 5,000 —-0-
CURRENT EXPENSE:
Appropriation Balance 22,000 -0
Totals $171,620 $53,380
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In summary, the hearing examiner recommends that $171,620 be restored
to the Board’s budget, and that a $53,380 reduction by the Council be
sustained.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the record, the hearing examiner’s report
and the exceptions thereto filed by both parties pursuant to N.J.4.C. 6:24-1.16.

The Board takes exception only to the recommendation of the hearing
examiner that Council’s reduction of $50,000 in other fixed charges be sustained
in full. In this exception the Board argues that the restoration of the funds is
necessary due to a decision of the Commissioner to reinstate a tenured teacher,
summarily removed by the Board, with all salary benefits and other emoluments
due the tenured teacher retroactive to the date of September 1, 1973.
Weehawken Education Association and John J. Corbett v. Board of Education of
the Town of Weehawken, Hudson County, 1975 S.L.D. 505, aff’d State Board
of Education 512

The Commissioner is constrained to say as he did in Corbett .
Weehawken, supra, that the Board knew or should have known that the teaching
staff member satisfied the statutory requirements for the accrual of tenure under
NJ.S.A. 18A:28-5. The expense of this obligation must be met through the use
of funds in the unappropriated free balance or through the curtailment of other
programs or activities.

Council takes exception to all of the recommendations made by the
hearing examiner and argues that the restoration of these funds was made to
offset the Board’s loss of anticipated State aid funds for the 1975-76 school
budget. The Commissioner holds however that Council’s total reduction may not
be sustained on the basis of such an argument and need not be considered since,
as the Commissioner said in Board of Education of the Township of Madison v.
Mayor and Council of the Township of Madison, Middlesex County, 1968 S.L.D.
139:

“*#**The problem is one of total revenues available to meet the demands
of a school system.” (at p. 142)

The Commissioner determines, therefore, that the certification of ap-
propriations necessary for current expense and capital outlay school purposes
for 1975-76 made by Council is insufficient by an amount of $171,620 for the
maintenance of a thorough and efficient system of public schools in the district.
He directs, therefore, that the Hudson County Board of Taxation add the sum of
$171,620 to the previous certification of a tax levy for school purposes for the
1975-76 school year made by Council.

COMMISSIONER OF EDUCATION
January 20, 1976
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STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, January 20, 1976
For the Petitioner-Appellee, LeRoy D. Safro, Esq.

For the Respondent-Appellant, Farmer & Campen (George B. Campen,
Esq., of Counsel)

The decision of the Commissioner of Education is affirmed for the reasons
expressed therein.

May 5, 1976
STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, January 20, 1976
Decided by the State Board of Education, May 5, 1976
For the Petitioner-Appellee, LeRoy D. Safro, Esq.

For the Respondent-Appeliant, Farmer & Campen (George B. Campen,
Esq., of Counsel)

The Notice of Motion for Reconsideration of this matter is denied.

June 2, 1976
Dismissed Superior Court of New Jersey June 23, 1977
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Board of Education of the Township of Lakewood,

Petitioner,
V.

Township Committee of the Township of Lakewood, Ocean County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Rothstein, Mandell & Strohm (Edward M. Rothstein,
Esq., of Counsel)

For the Respondent, Ronald E. Burgess, Esq.

Petitioner, the Board of Education of the Township of Lakewood,
hereinafter “Board,” appeals from an action of the Township Committee of the
Township of Lakewood, hereinafter “Committee,” certifying to the Ocean
County Board of Taxation a lesser amount of appropriations for the 1975-76
school year than the amount proposed by the Board. The facts of the matter
were presented at a hearing conducted on October 20, 1975 at the State
Department of Education, Trenton, before a hearing examiner appointed by the
Commissioner of Education. The report of the hearing examiner is as follows:

At the annual school election held March 11, 1975, the voters rejected the
Board’s proposal to raise $6,656,779 for current expenses and $71,500 for
capital outlay by local taxation. The budget was subsequently submitted to the
Committee pursuant to N.J.S.A. 18A:22-37 for determination of the amounts of
funds required to maintain a thorough and efficient school system.

During the course of the consultations between the parties, the Board
submitted an interim financial report which provided a detailed analysis of the
operating budget for the 1975-76 academic year. The Committee examined this
document, made a detailed examination of the Board’s rejected budget for
1975-76 and reviewed the Board’s previous record with regard to unexpended
balances. This action, in the opinion of the Committee, provided the rationale
for reducing the Board’s $6,656,779 appropriation request to $6,156,779 which
comprised a net reduction of $500,000 for the current expenses of the school
district.

The pertinent amounts in dispute in this matter may be shown as follows:

Board’s Committee’s Amount

Proposal Certification Reduced
Current Expense $6,656,779 $6,156,779 $500,000
Capital Outlay 71,500 71,500 -0-
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The Board alleges that the action of the Committee in so reducing the
budget was arbitrary and capricious and that the amount certified will be
insufficient to maintain a thorough and efficient system of public education in
the district. The Board further alleges that the Committee failed to include a
detailed statement setting forth its underlying determinations and supporting
reasons for its action to reduce the budget.

The Committee maintains that its action was taken with full regard for the
State’s education standards in the context of the ability of citizens to pay the
cost. They further aver that the underlying reason for the reduction was its
determination that, in each instance, past budget experience indicated that the
Board’s appropriations were in excess of the sums actually required or expended
in previous years. The Committee further avers that it did not reduce the line
item budget rejected by the voters, but rather arrived at its determination to
reduce the total amount for current expenses through the use of free
appropriation balances in the current expense, capital outlay and debt service
accounts.

It is evident from the testimony of the Committee that its rationale for
reducing the budget was not grounded in programmatic criticism but that it was
grounded instead in a scrutiny of the amount of free appropriation balances
available to the Board and the Board’s public announcement in December 1974
of a free balance of approximately $1,457,416. (Answer to Petition of Appeal)

Further testimony revealed that the Board had experienced an accumula-
tion of free balances in prior budgets over a five year period. The school business
administrator testified with respect to the audited free balance, available to the
Board on June 30 of each year of this period. He listed these balances as follows:

Fiscal Year Ending Unappropriated

June 30 Free Balance

1970-71 $ 553,266.02

1971-72 699,848.15

1972-73 1,090,843.43

1973-74 1,627,383.40

1974-75 1,781,882.11 (not audited)
(Tr. 5-6, 14)

The Board argues that it applied $600,000 to the 1975-76 budget to
reduce the total tax impact on the public and that the remaining unappropriated
free balanced is necessary to meet projected contingencies; i.e., the implementa-
tion of a desegregation plan with an approximate cost of $100,000 and the
withdrawal of Manchester Township pupils during the course of the 1976-77
academic year with a loss of tuition estimated to be $380,000. Additionally, the
Board avers it was notified that the State aid formula was decreased in the total
amount of approximately $232,700 in current expense and debt service.

The school business administrator testified that salary negotiations had
been completed with the major units; i.e., teachers, library personnel, nurses,
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custodians, bus drivers, and maintenance personnel, with sufficient funds
appropriated to meet these obligations. It was further testified at the hearing,
however, that salary negotiations had still not been completed with administra-
tors, secretarial/clerical and security personnel.

It is clear, since both parties agree that the establishment and continuation
of programs in the Board’s budget is not under question, that the main issue in
the instant matter is concerned with the amount of the unappropriated free
balance necessary to be maintained in the Board’s current expense account for
the conduct of an efficient program of education in Lakewood schools in the
1975-76 academic year. The Commissioner has, on prior occasions, considered
similar issues and he said in Board of Education of Penns Grove-Upper Penns
Neck Regional School District v. Mayor and Council of the Borough of Penns
Grove and Township Committee of the Township of Upper Penns Neck, Salem
County, 1971 S.L.D. 372:

“***The Commissioner is reluctant to set rigid parameters limiting the
amount of surplus to a percentage of the school budget; however, he notes
with concern the practice of many boards of education in establishing and
maintaining surplus to protect against all unforeseen fiscal crises. This
practice in an inflationary economy, which is also troubled by unemploy-
ment and heavy competition for public funds, could be counter-productive
to the idea of a healthy school budget fully-funded and supported by
municipal officials, ***” (at pp. 374-375)

Thus, while there are no fixed parameters with respect to the amount of an
unappropriated free balanced to be maintained by a local board of education,
there is an expressed caution against the maintenance of a balance sufficient to
fund all possible contingencies. The balance must be a reasonable one. The
judgment to be employed in an assessment of unappropriated balances is
subjective and not objective in scope.

Such judgment must be exercised in the instant matter and in exercising it
the hearing examiner concludes that the Board’s free balances are adequate
reserve for unanticipated expense. Such balances may be shown as follows:

Current Expense

Free Balance June 30, 1975 $1,781,822*

Balance Appropriated 1975-76 600,000
Subtotal $1,181,822

Amount of Committee reduction 500,000

Amount of State Aid reduction 232,700
Subtotal $§ 732,700
Net Free Balance $ 449,122

*This balance, according to testimony, was unaudited but
in the context of the October hearing date it would appear
to be an accurate figure. (See R-1.)

29



You are viewing an archived copy from the New Jersey State Library.

Thus, the Board’s request herein is, in effect, not a request for the restoration of
funds required to be expended but for a restoration of money which may be
necessary. The hearing examiner cannot, however, on the basis of the evidence
before him under these circumstances recommend a restoration which is
grounded in such a reason. There is no evidence that a thorough and efficient
school system cannot be conducted by the Board during the 1975-76 academic
year with funds which are now available. Absent such evidence there is no reason
to justify a restoration. Board of Education of East Brunswick v, Towwnship
Council of East Brunswick, 48 N.J. 94 (1966)

Accordingly, the hearing examiner recommends that the Petition be dis-
missed.

The Commissioner has reviewed the report of the hearing examiner and
concurs in all respects with the recommendation for dismissal of the Petition of
Appeal contained therein. The evidence clearly indicates that the Board does
have sufficient funds for the thorough and efficient operation of its schools in
the 1975-76 academic year.

Accordingly, the Petition is dismissed.

COMMISSIONER OF EDUCATION
January 20, 1976

In the Matter of the Special School Election Held in the Cumberland
County Regional High School District, Cumberland County.

COMMISSIONER OF EDUCATION
DECISION

The announced results of a special school election held on December 9,
1975 in the Cumberland County Regional High School District authorizing the
Board of Education, hereinafter “Board,” to proceed with a capital project for
the acquisition of lands and construction of a properly equipped new regional
high school on such lands and to expend therefore a sum not to exceed
$10,230,000, which sum was proposed to be raised through the issuance of
bonds, were as follows:
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Voting Proposal
District Place Yes No Void
No. 1 Deerfield Township 172 112 19
No. 2 Fairfield Township 123 25 2
No. 3 Fairton Township 126 132 23
No. 4 Greenwich Township 43 150 1
No. 5 Hopewell Township 214 300 1
No. 6 Shiloh Borough 87 45 -0
No. 7 Stow Creek Township 114 108 -0-
No. 8 Upper Deerfield Township 424 422 I
Subtotals 1,303 1,294 47
Absentee Ballots 2 1 -0~
Grand Totals 1,305 1,295 47

Subsequent to the election the Commissioner of Education received a
written request for a recount of the ballots cast. Thereafter, a recount was
authorized by the Commissioner and was conducted by a representative ap-
pointed by the Commissioner at the office of the Cumberland County Super-
intendent of Schools, Bridgeton, on December 29, 1975.

At the conclusion of the recount one hundred fifty-one (151) ballots were
reserved for determination by the Commissioner and the tally of uncontested
ballots stood as follows:

Yes No
Ballots Recounted and Uncontested 1,266 1,227
Absentee Ballots 2 1
Totals 1,268 1,228

It was agreed by the respective parties present at the recount that the 151
contested ballots would be separated and classified as exhibits for consideration
by the Commissioner. The Commissioner’s representative has done this and sets
forth a description of each of the resulting sixteen exhibits in narrative form as
follows for consideration by the Commissioner. The Commissioner’s repre-
sentative has also set forth his recommendations.

Exhibit A — 75 Ballots — C-1 through C-75

All of the ballots in this exhibit are deficient in one principal respect -
none of them contains a mark in the appropriate square to the left of the words
“yes” and “no.”

Accordingly, the Commissioner’s representative recommends that the
ballots not be added to the tally, since there are no marks “***substantially
within the square®**” as required by statute. (N.J.S.A4. 19:16-3g) In the Matter
of the Annual School Election Held in the School District of the Borough of
Bradley Beach, Monmouth County, 1969 S.L.D. 44
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Summary of Recommendation Add to Tally
Yes — 0
No -0

Exhibit B — 11 Ballots — C-76 through C-86

Eight of the ballots herein have the requisite check, plus or cross-mark in
the designated square to the left of the word “no” and three ballots contain a
cross-mark in the square to the left of the word “yes.” However, all ballots
contain some indication of erasure, either within the designated square or
outside it.

The Commissioner’s representative recommends that all of these ballots be
added to the tally since the erasures, herein in contest, were clearly minor and
provide no indication that there was an attempt to identify or distinguish the
ballot. /In re Recount of Ballots Cast at the Annual School Election in the
Borough of Union Beach, Monmouth County, 1955-56 S.L.D. 108; In the
Matter of the Recount of Ballots Cast in the Annual School Election in the
Township of East Greenwich, Gloucester County, 1954-55 S.L.D. 108; In re
East Rutherford Annual School Election, 1938 S.L.D. 183

Summary of Recommendation Add to Tally
Yes — 3
No — 8

Exhibit C — 1 Ballot — C-87

This ballot contains a check-mark that is properly made and substantially
within the appropriate square, to the left of the imprinted “no” but the check is
“backward.” Nevertheless, the Commissioner’s representative believes the intent
of the voter is clear and he recommends that this ballot be added to the tally.

Summary of Recommendation Add to Tally
Yes — 0
No -1

Exhibit D — 1 Ballot — C-88

This ballot contains a joined cross-mark, to the left of the imprinted
“yes”, perhaps as the result of hasty writing. However, in the judgment of the
Commissioner’s representative, there is no attempt herein to identify or
distinguish this ballot; therefore, the ballot must be added to the tally. In re
Recount of Ballots Cast at the Annual School Election in the Borough of Union
Beach, supra

Summary of Recommendation Add to Tally
Yes — 1
No -0
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Exhibit E — 8 Ballots — C-89 through C-96

Each of these ballots contains the requisite check, plus, or cross-mark in
the designated square. However two ballots, C-95 and C-96, have the imprinted
word *‘no” encircled and one ballot, C-94, has the imprinted “no” underlined.
Additionally, the five ballots, C-89 through C-93, have the printed word “‘yes”
encircled. However, the Commissioner’s representative finds no reason to justify
a finding that the extra marks were intended to identify or distinguish the ballot,
and he recommends that it be added to the tally. In re Recount of Ballots Cast
at the Annual School Election in the Borough of Union Beach, supra

Summary of Recommendation Add to Tally
Yes — 5
No -3

Exhibit F — 12 Ballots — C-97 through C-108

Each of these ballots contains a proper cross or check-mark in the
appropriate square before the imprinted word “no” and additionally a repetition
of this mark in the square containing the imprinted word “no.” However the
Commissioner said In the Matter of the Recount of Ballots Cast at the Annual
School Election in the Borough of Sayreville, Middlesex County, 1951-52 S.L.D.
47:

“**¥*[t is quite common to find in recounting ballots that the voters
express certain idiosyncrasies. It is the opinion of the Commissioner that
these marks were not intended to identify the ballots. ***” (at p. 48)

Accordingly, the recommendation, herein is that these ballots be counted.

Summary of Recommendation Add to Tally
Yes — O
No — 12

Exhibit G — 15 Ballots — C-109 through C-123

These ballots contain no cross, plus or check-mark, but, instead, contain
the word “yes” or “no” written in the appropriate box to the left of the
imprinted word. However, it is clear that the written “yes” or “no” cannot
substitute as the “proper mark™ which the statute requires. (V.J.S5. 4. 19:16-3¢)
Nor can the word “yes” or “no” be conceivably held to be a mark which is
substantially a cross (X), plus (+) or check (v) (V.J.S.4. 19:16-3g)

Accordingly, the Commissioner’s representative recommends that these
ballots be adjudged invalid.

Summary of Recommendation Add to Tally
Yes — 0
No -0
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Exhibit H — 6 Ballots — C-124 through C-129

The ballots C-124 through C-127 contain a proper mark in the appropriate
box to the left of the word “no” and, additionally, a handwritten spelling of the
word. Two “‘yes” ballots, C-128 and C-129 are also similarly marked. However,
the Commissioner’s representative does not find reason to hold that the
reiteration is other than a firm avowal and expressed intention and, accordingly,
he recommends that the ballot be added to the tally.

Summary of Recommendation Add to Tally
Yes — 2
No — 4

Exhibit [ — 1 Ballot — C-130

This ballot contains a proper cross-mark except that the mark is heavily
drawn. It lies substantially within the*‘no” box. The Commissioner’s representa-
tive researched previous decisions with respect to this deficiency, noted herein,
and recommends that the ballot be counted. This recommendation is founded
on a series of prior decisions by the Commissioner of Education in this regard. /n
the Matter of the Ballots Cast at the Special School Election in the Township of
Tewksbury, Hunterdon County, 193949 S.L.D. 96; In the Matter of the
Recount of Ballots Cast at the Annual School Flection in the Borough of
Watchung, Somerset County, 1960-61 S.L.D. 170; In the Matter of the Annual
School Election Held in the School District of the Borough of Bradley Beach,
supra In this latter decision, the Commissioner said, with respect to similar
marks:

“**x[t is the Commissioner’s judgment that these votes must be counted.
Although the marks are poorly and crudely made, they are substantially
those required by R.S. 19:16-3g which provides in part as follows:

‘If the mark for any candidate or public question is substantially a
cross X, plus + or check v and is substantially within the square, it
shall be counted for the candidate or for or against the public
question, as the case may be***’

“Such marks as these are not uncommon and are obviously the result of
unskilled calligraphy, infirmity, poor vision or visibility, rough writing
surface or some other cause rather than any attempt to distinguish the

ballots. ***” (at pp. 4546)
Summary of Recommendation Add to Tally
Yes — 0
No —1
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Exhibit J — 2 Ballots — C-131, C-132

These ballots contain a cross (X) in each of the appropriate boxes opposite
the imprinted words “yes” and “no”. Such contradiction makes it impossible to
determine the true intent of the voter and therefore the Commissioner’s
representative recommends that these ballots be adjudged invalid.

Summary of Recommendation Add to Tally
Yes — 0
No -0

Exhibit K — 1 Ballot — C-133

This one ballot contains a check-mark in the appropriate square before the
imprinted word “yes” and additionally shows a line crossing the shank of this
mark. The Commissioner’s representative recommends that this ballot be
included in the tally for reasons as stated ante with respect to Exhibit D.

Summary of Recommendation Add to Tally
Yes — 1
No -0

Exhibit L — 1 Ballot — C-134

This ballot contains a word or name written in the appropriate square
opposite the imprinted word “no” but does not contain the requisite check,
plus, or cross.

It has been consistently held by the Commissioner in numerous election
decisions that a ballot cannot be counted when the statutory requirements that a
cross (x), plus (+), or check (v/ ) mark must be made in the square to the left of
the voters’ choice has not been met. In the Matter of the Recount of Ballots Cast
in the Annual School Election in the Township of Union, Union County,
193949 S.L.D. 92; In the Recount of Ballots Cast at the Annual School
Election in the Borough of Stratford, Camden County, 1955-56 S.L.D. 119;In
the Matter of the Annual School Election Held in the Township of Lower
Alloways Creek, Salem County, 1968 S.L.D. 4

Accordingly, the Commissioner’s representative recommends that this
ballot be removed from consideration as an addition to the tally.

Summary of Recommendation Add to Tally
Yes — 0
No -0

Exhibit M — 12 Ballots — C-135 through C-146

Each of these ballots is characterized by multiple marks of cross, plus, or
check within the appropriate box opposite the imprinted word “yes” or “no”.
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(C-136, C-137, C-139, C-143, C-144, C-145, C-146) Additionally, one ballot,
C-135, has the imprinted word “‘yes” encircled; ballot C-142 has the word “no”
written and underlined in the box containing the imprinted word “no”; ballot
C-141 has the word “no” written in the box containing the imprinted word
“no” with four (4) cross-marks within this same box; ballot C-140 has
cross-marks written in the box containing the imprinted word “no” and ballot
C-138 has the initials OK printed in the appropriate box before the word “yes,”
as well as the aforementioned multiplicity of marks. However, the Com-
missioner’s representative finds no reason to justify a finding that the extra
marks were intended to identify or distinguish the ballot, and he recommends
that these ballots be added to the tally. In re Recount of Ballots Cast at the
Annual School Election in the Borough of Union Beach, supra

Summary of Recommendation Add to Tally
Yes — 5
No —7

Exhibit N — 3 Ballots — C-147 through C-149

These ballots are characterized by a cross-mark not being substantially
contained within the appropriate square in front of the imprinted ‘“‘yes” or
“no”. The Commissioner’s representative recommends that these ballots not be
included in the tally for the reasons stated in Exhibit L ante.

Summary of Recommendation Add to Tally
Yes — O
No -0

Exhibit O — 1 Ballot — C-150

This ballot has a cross (x) marked in the appropriate square before the
imprinted word ‘“no”. Additionally, there is elsewhere on the ballot and
specifically in front of the printed instructions for voting, another cross (x).
However, for reasons stated in Exhibit D, ante, the Commissioner’s repre-
sentative recommends that this ballot be included in the tally.

Summary of Recommendation Add to Tally
Yes — 0
No -1

Exhibit P — 1 Ballot — C-151

This ballot is completely unmarked and therefore cannot be included in
the tally.

Summary of Recommendation Add to Tally
Yes — O
No —0
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Thus a summary of uncontested votes and the recommendation of the
Commissioner’s representative is set forth as follows:

SUMMARY
Add to Tally

Recounted Ballots Yes No Void
Ballots Recounted and Uncontested 1,266 1,227
Absentee Ballots 2 1 —
Exhibit A —0— —0— 75
Exhibit B 3 8 —
Exhibit C —0- 1 —
Exhibit D 1 —0— —
Exhibit E 5 3 —
Exhibit F —0— 12 —
Exhibit G —0-— —0— 15
Exhibit H 2 4 —
Exhibit I —-0— 1 —
Exhibit J —0— —0— 2
Exhibit K 1 —0— —
Exhibit L —0-— —0— 1
Exhibit M 5 7 —
Exhibit N —0— —0— 3
Exhibit O —0— 1 —
Exhibit P —0— —0— 1

TOTALS 1,285 1,265 97

This concludes the report of the Commissioner’s representative concerning
the results of the vote on this issue. However, the Commissioner’s representative
also finds the physical composition of the ballot to be unusual in format and
leaves a scrutiny of such format to the judgment of the Commissioner.

* * * *

The Commissioner has reviewed the report of his representative in the
instant matter and concurs with the recommendations expressed therein.
Accordingly, the Commissioner finds and determines that the proposal set forth
on the ballots submitted to the voters of the Cumberland County Regional High
School District on December 9, 1975, is affirmed.

However, the Commissioner is constrained to comment on the unwieldy

and therefore confusing physical conformation of the printed ballot used in this
election.

37



You are viewing an archived copy from the New Jersey State Library.

Instructions to the voters are printed above the block containing the
proposal and the designated “yes” or “no” voting spaces. These instructions are
quoted as follows:

“To vote in favor of the Proposal make a cross (x) or plus (+) or check
mark (v/) in the square to the left of and opposite the word YES’.
{Emphasis supplied.)

“To vote against the Proposal make a cross (x) or plus (+) or check mark
(V) in the square to the left of and opposite the word ‘NO’. {Emphasis
supplied. )

Each word “yes” or “no” is imprinted in a large rectangle with excessive
open space above and below the imprinted word. Immediately to the left of each
imprinted word “yes” or “no” is an empty rectangle of equal size for the
specific purpose of having each voter place an appropriate mark indicating his
choice with respect to the public question to which the instructions refer. The
square specifically mentioned in the instructions is nonexistent. The Com-
missioner, therefore, cautions each board of education to be more meticulous in
the preparation of the physical configuration of the ballot printed and presented
to each voter and to furthermore exhort the secretary of the board of education
to make every effort to thoroughly instruct and educate each voter in the
necessary mechanics of voting to insure that each voter who exercises his
franchise can have his vote properly and expeditiously recorded.

Accordingly, the Commissioner determines that the outcome of the
recount of the ballots cast in the public question proposed to the voters on
December 9, 1975 in the Cumberland County Regional High School District has
been reaffirmed.

COMMISSIONER OF EDUCATION
January 20, 1976
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Board of Education of the City of Perth Amboy,

Petitioner,
v.
Mayor and Council of the City of Perth Amboy and
Board of School Estimate, Middlesex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Antonio & Flynn (Alfred D. Antonio, Esq., of Counsel)
For the Respondent, Robert P. Levine, Esq.

The Board of Education of the City of Perth Amboy, hereinafter “Board
of Education,” appeals from an action of the Mayor and Council of the City of
Perth Amboy, hereinafter “Council,” certifying to the Middlesex County Board
of Taxation a lesser amount of appropriations for school purposes for the
1975-76 academic year than the amount proposed by the Board of Education.
The facts of the matter were adduced at a hearing conducted on October 16,
1975 at the State Department of Education, Trenton, before a hearing examiner
appointed by the Commissioner of Education. The report of the hearing
examiner is as follows:

The City of Perth Amboy is organized as a Type I school district. N.J.S.A.
18A:9-2 Accordingly, as mandated by statutory authority, N.J.S5.4. 18A:22-7,
the Board of Education prepared its budget of proposed expenditures for the
1975-76 academic year and delivered it to the Board of School Estimate for
review and for subsequent certification to Council.

This budget proposed that a total of $7,695,887 be raised in local taxation
for the support of the Perth Amboy schools. After deliberation, however, the
Board of School Estimate determined that a sum of $210,000 might be deleted
from the Board of Education’s proposal without harm to the school system and
thereafter it certified a tax requirement of $7,485,887 to Council. Council
concurred with this reduced amount and certified this latter sum to the
Middlesex County Board of Taxation. The Board of Education appealed.

The pertinent amounts in dispute are shown as follows:

Current Expense

Board’s Proposal $7,695,887
Council’s Certification $7,485,887
Amount of Reduction $ 210,000
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The Board avers that Council’s action was arbitrary, capricious and
unreasonable and it requests a restoration of the total reduction by the
Commissioner. Council maintains that it acted properly and after due deliber-
ation and that the items reduced by its action are only those which are not
necessary for a thorough and efficient educational system in Perth Amboy. As
part of its determination Council suggested specific line items of the budget in
which it believed economies could be effected as follows:

Account Board’s Council’s Amount
Number Item Proposal Proposal Reduced
CURRENT EXPENSE:
J110 Sals, Adm. Secys. $214,949 $211,949 $ 3,000
J130a Bd. Mem. Exp. 7,150 3,600 3,550
J130b Bd. Secy. Off. Exp. 11,225 9,625 1,600
J130f Supt. Off. Exp. 2,500 1,300 1,200
1212 Sals, Supvrs. 246,628 228,164 18,464
J214a Sals. Lib, 127,973 98,534 29,439
J215¢ Sals, Lib. Secy, 8,906 —0— 8,906
J220 Textbooks 140,000 100,000 40,000
J230 Lib. Books, A-V Mats, 87,816 69,185 18,631
J410a3 Sals. Nurses 145,606 135,382 10,224
J700 Maint. Bldgs. 288,661 282,661 6,000
J720b Window Shades 1,500 —0— 1,500
J730a Fluid Duplicator 740 —0— 740%
J730c Whirlpool Bath 1,200 e 1,200
J730c Snow Plow 5,500 —0- 5,500*
J1100 Special Projects 60,046 —0— 60,046
TOTAL $210,000

*NOTE: At the hearing the Board of Education abandoned its appeal of these
reductions,

At the hearing the Board of Education presented testimony in support of
its need for each of the line item amounts contained in its original budget
proposal, except that, as noted, reductions totaling $6,240 were agreed to be
proper. Council presented no testimony at the hearing but avers that the total
sum of $210,000 is not required by the Board of Education and rests such
avowal on its Answer to the Board of Education’s Petition of Appeal and on
answers to questions of the witnesses for the Board of Education on
cross-examination.

The hearing examiner finds merit in the arguments and testimony of the
Board of Education with respect to its need for certain of the expenditures
deemed appropriate for reduction by Council and in particular those
expenditures budgeted by the Board of Education for textbooks, library books,
and special projects. However, in the context of the Board of Education’s total
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financial position the hearing examiner finds no clear necessity for an increased
levy from local taxes.

The Board Secretary testified at the hearing that an audit of the Board’s
books disclosed a total sum of $391,883.95 was available to the Board as a free
unappropriated balance on June 30, 1975. (Note: The unappropriated balance
available on June 30, 1974 was $326,591.73, of which sum a total of $20,000
was appropriated in the budget for the 1974-75 academic year.) There was no
appropriation from balances in the 1975-76 academic year. The Secretary
testified further, however, that unexpected contingencies had already depleted
such balances this year and he listed these contingencies as follows:

Insurance Obligations $ 57,245
Tuition Costs 22,588
Salary Agreements (Approx.) 27,000

TOTAL $106,833

He testified that there was also a revenue loss in State aid funds that totaled
$12,428. Thus, the total depletion of balances available to the Board of
Education on June 30, 1975, is $119,261. The Secretary testified that all
contract salary commitments for staff personnel—except as noted—were now
known.

The instant Appeal must be considered in the context of this testimony of
the Board Secretary and the relevant figures may be shown as follows:

Free Balance June 30, 1975 $391,883.95
Less New Expense, Reduced Revenue $119,261.00
Free Balance Remaining $272,622.95
Total Reduction of Council $210,000.00

Thus, it is clear that the instant Petition of Appeal by the Board of
Education is one in which the Board requests a decision by the Commissioner to
restore funds not “required” to be raised but in order that a larger free balance
for contingencies might be assured. In the circumstances of the Appeal, however,
the hearing examiner cannot find that a restoration of any of Council’s line item
reductions is required for the conduct of a thorough and efficient school
program in Perth Amboy. All of the funds that the Board of Education avers it
needs are already available. While the available unappropriated free balance of
approximately $62,000 is certainly a small one when viewed as part of a total
budget exceeding $9,000,000, it would appear to be adequate and particularly
so since all salary commitments are known, or reasonably anticipated, at this
juncture. If emergencies do in fact occur which require an expenditure of funds
greater than those remaining in free balances, the Board of Education has a
recourse in law to secure additional appropriations. N.J.S.A. 18A:22-21 et seq.

Accordingly, the hearing examiner recommends dismissal of this Petition.

This concludes the report of the hearing examiner.

* * * *
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The Commissioner has reviewed the report of the hearing examiner and
the exceptions pertinent thereto filed by the Board. Such exceptions are
concerned with the parameters of consideration in budget matters, with the
precise amount of free balances available to the Board on June 30, 1975, and
with hearing procedure. In particular, the Board takes exception to any
consideration of free balances available to the Board since Council gave no such
consideration and the Board questions whether in any event a balance of less
than one percent is adequate.

The Commissioner finds no merit in such exceptions and concurs in all
respects with the report of the hearing examiner. Local boards of education
must, of course, be permitted and encouraged to maintain reasonable con-
tingency funds, but such funds are properly a subject for review by the
Commissioner in budget disputes. As the Commissioner has said in a number of
decisions, the problem in such disputes is one “*** of total revenues available to
meet the demands of a school system***.” Board of Education of the Township
of Madison v. Mayor and Council of the Township of Madison, Middlesex
County, 1968 S.L.D. 139, 142 Free unappropriated balances comprise a part of
the “total revenues” available and they may, indeed must, be considered in
instances which require budget review. The Commissioner so holds.

Further, the criteria for restoration of funds to boards of education in
budget disputes are grounded in the proven necessity for the funds for the
conduct of a thorough and efficient educational program. Absent proof of such
necessity—and there is none herein, there is no authority for the Commissioner
to substitute his discretion for that of Council. Indeed, a review of the official
audit of the Board’s 1974-75 academic year on file in the State Department of
Education indicates that the Board had a free appropriation balance on June 30,
1975, even greater than that set forth by the hearing examiner. The hearing
examiner established the free balance on June 30, 1975, as $391,883.95. The
audit report indicates that the balance was $435,935.06.

Accordingly, the Commissioner determines that the Board has adequate

funds at its disposal to conduct a thorough and efficient educational program.
The Petition of Appeal is dismissed.

COMMISSIONER OF EDUCATION
January 20, 1976

4



You are viewing an archived copy from the New Jersey State Library.

Rudolph Nowak,
Petitioner,
V.
Board of Education of the Borough of Manville,
Somerset County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Rudolph Nowak, Pro Se

For the Respondent, Raymond R. & Ann W. Trombadore (Raymond R.
Trombadore, Esq., of Counsel)

Petitioner, a resident citizen of the Borough of Manville, alleges that
certain actions of the Board of Education of the Borough of Manville,
hereinafter “Board,” granting salary increases to administrative personnel on
March 17, 1975, were illegal. The Board denies any illegality or impropriety on
its part.

This matter, as originally submitted, was entitled Manville Citizens and
Taxpayers Association and Rudolph Nowak v. Board of Education of the
Borough of Manville, Somerset County. Respondent, on July 21, 1975, moved
to disqualify Rudolph Nowak from representing the Manville Citizens and
Taxpayers Association by reason of the fact that Mr. Nowak is not an attorney
and may not represent a person or organization other than himself pursuant to
N.J.S.A. 2A:170-79. Mr. Nowak did not resist this motion and on July 28, 1975,
agreed to appear individually as petitioner, pro se. Thereafter, for lack of
representation, the Manville Citizens and Taxpayers Association was dropped as
a party petitioner to the controversy.

This matter comes directly before the Commissioner of Education in the
form of Briefs, an affidavit of the Secretary to the Manville Board of Education
(C-3) required at the conference of counsel on July 14, 1975, and documentary
evidence received on that date by the Division of Controversies and Disputes.
(C-1; C-2) The facts are these:

The annual school election was held on March 11, 1975 at which time
three incumbent candidates were reelected to the Board for regular three-year
terms. At this election the voters defeated both the current expense and capital
outlay proposals of the Board by a substantial majority of negative votes.

Thereafter, on March 17, 1975, the Board convened a meeting at 8:00
p.m. with all members present at which time the business conducted included,
inter alia, the following:

1. Employed a teacher to fill a position on April 1, 1975.
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2. Confirmed purchase orders for supplies and services.
3. Approved use of facilities for nonschool hours.

4. Appointed a head school nurse for the 1975-76 school year at a stipend
of $400.

5. Appointed a financial secretary for the student activity fund at a
$1,000 stipend for the school year 1975-76. (C-1, at p. 87)

6. Established various substitute salaries for the 1975-76 school year.
(C-1,atp. 87)

7. Abolished a principalship and established in its place a teaching
principalship for one school for the 1975-76 school year. (C-1, at p. 87)

8. Adopted the negotiated agreement between the Board and its adminis-
trators setting forth, inter alia, 1975-76 salaries by name and position for
principals and psychologist. (C-1, at p. 88)

9. Amended the Superintendent’s tenure contract adopted February 24,
1970 to establish a salary of $28,609 for the 1975-76 school year,
representing an increase of $2,112 in salary over his 1974-75 salary. (C-1,
atp.89;C-3)

10. Amended the Board Secretary-Business Manager’s tenure contract
adopted January 21, 1974 by establishing a salary schedule and a 1975-76
salary of $20,000, which figure represents an increase of $2,000 over his
1974-75 salary. (C-1, at p. 89; C-3)

11. Established bus drivers’ salaries by name and step on scale for
1975-76.

The meeting of the Board was adjourned at 9:41 p.m. on March 17, 1975.
(C-1,at p. 91)

At 10:00 p.m. on the same date the Board convened for the purpose of
conducting its organization meeting pursuant to N.J.S.A. 18A:10-3. At this
organization meeting the three successful incumbent candidates were adminis-
tered oaths of office, and the Board President who had previously so served was
reelected, as was a vice-president. Business conducted at this organization
meeting included, inter alia, the appointment and in certain instances, fixing of
rates of compensation for persons in the following positions: school medical
inspector, assistant board secretary, custodian of school funds, school at-
tendance officers, Board attorney and school psychologist. (C-2)

Subsequent to March 11, 1975, the Board and the municipal governing

body of Manville met to discuss the defeated budget and mutually agreed to
reduce the current expense portion of the Board’s budget by $50,000. (C-3)
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Petitioner argues that the Board’s meeting at 8:00 p.m. was illegal. He
further argues that the Board’s organization meeting held at 10:00 p.m. was
similarly illegal for failure to comply with M.J.S.A. 18A:10-3 which states that:

“Each board of education shall organize annually at a regular meeting held
not later than at 8 p.m. -

“a' Hk Kk

“b. In Type II districts on any day of the first week commencing on
the first Monday following the annual school election***.”

Petitioner contends that the defeat of the Board’s budget removed from its
authority the power to legally grant the administrative increases, ante. Petitioner
asserts that on March 17, 1975, the Board had no approved negotiated
agreement with its administrator and that it was without authority to finalize
such an agreement until the budget was certified by the municipal governing
body, subject only to appeal to the Commissioner. (Petitioner’s Brief, at pp. 1-4)

Petitioner argues further that the salary increases granted by the Board to
its administrators of up to 11.1 percent were excessive and beyond reason in the
face of an overwhelming defeat of the budget by the voters. (Petitioner’s Brief,
at pp. 4-5)

For the foregoing reasons petitioner asks that the Commissioner set aside
the acts of the Board taken on March 17, 1975 in respect to salary increases for
administrators and take such further action as may be deemed appropriate.

The Board argues that the defeat of the budget by the voters did not divest
it of authority to grant the controverted increases in salary, and that both the
negotiation process and the awarding of contracts are typically and properly
carried out and frequently finalized prior to the annual school election. (Brief of
Respondent, at p. 1)

Thus the Board avers that it may properly schedule and conduct a regular
meeting following the annual school election prior to its organization meeting.
The Board asserts that a contrary view would result in the intolerable situation
of a school district being without a viable board of education during this period.
The Board argues that it complied with the statute in respect to both meetings
held on March 17, 1975. (Brief of Respondent, at pp. 2-3)

Finally, the Board states that the increases granted were not excessive and
the mere fact that a minority of Board members expressed an opposing opinion,
as reflected in the minutes (C-1, at p. 86), in no way negates the fact that a
majority of the full membership of the Board voted in favor of these increases.
The Board maintains that, absent proof that it violated its discretionary
authority or acted in an arbitrary or capricious manner, these actions should not
be set aside. (Brief of Respondent, at pp. 3-4)
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Petitioner advances the argument that the increments of its administrators
were excessive and should be set aside by the Commissioner. These increases in
salaries voted by the Board average 8.2 percent, and are neither unusually high
nor low when compared to known increments and adjustments granted by
boards to administrative personnel throughout the State for the 1975-76 school
year. The Commissioner finds no evidence of frivolity, shocking abuse of
discretion, or an exercise of bad faith on the part of the Board. Absent such a
showing, the Commissioner will not interpose his judgment for that of the
Board. It has been said by the Commissioner and affirmed by the State Board of
Education and the Courts that:

“*#**The School Law vests the management of the public schools in each
district in the local boards of education, and unless they violate the law, or
act in bad faith, the exercise of their discretion in the performance of the
duties imposed upon them is not subject to interference or reversal. ***”
Kenney v. Board of Education of Montclair, 1938 S.L.D. 647 (1935),
affirmed State Board of Education 649, 653

And,

“k*%[1]t is not a proper exercise of a judicial function for the
Commissioner to interfere with local boards in the management of their
schools unless they violate the law, act in bad faith (meaning acting
dishonestly), or abuse their discretion in a shocking manner. Furthermore,
it is not the function of the Commissioner in a judicial decision to
substitute his judgment for that of the board members on matters which
are by statute delegated to the local boards. Finally, boards of education
are responsible not to the Commissioner but to their counstituents for the
wisdom of their actions.***” Boult and Harris v. Board of Education of
Passaic, 193949 S.L.D. 7, 13, affirmed State Board of Education 15,
affirmed 135 NJ.L. 329 (Sup. Ct. 1947), 136 NJ.L. 521 (E.&A. 1948)
(Emphasis supplied.

Petitioner’s further argument that the Board was without authority to act
on March 17, 1975 on a negotiated agreement or to fix salaries by reason of the
defeat of the budget at the polls by the voters is similarly without merit. While a
board of education in such circumstances should be reasonably responsive to the
will of the electorate, it must keep as its first goal the continuance of the system
of free public education for the pupils of the school district. It may not be shorn
of its powers to act. The confirmation of purchase orders for supplies and
services, the conclusion of the negotiation process, the filling of vacancies, and a
plethora of routine matters may not be delayed unduly while awaiting the action
of the municipal governing body, the determination of the Commissioner, or, on
appeal, the decision of the State Board or the Courts. To hold otherwise would,
in the sometimes lengthy process of litigation, threaten the constitutional
guarantee of a thorough and efficient system of public education.

The Commissioner knows of no restriction that prevents a board of
education from conducting a sine die meeting between the annual school
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election and its organization meeting held pursuant to V.J.S.4A. 18A:10-3. There
are frequently matters which the outgoing board should conclude or matters
that cannot reasonably await action at the organization meeting of a succeeding
board of education. Certain actions of the Board, herein, at its 8:00 p.m.
meeting, such as the confirmation of purchase orders, the filling of a known
1974-75 teaching vacancy, and the approval of use of facilities are, without
question, matters that were deserving of attention and could properly be enacted
at a sine die meeting such as that conducted at 8:00 p.m. March 17, 1975 by the
Board.

The Board, however, acted additionally to award stipends and to fix
1975-76 school year salaries of principals, Superintendents, and Board Secretary-
Business Manager for the succeeding school year. No known vacancy existed in
any of these positions, nor was there any immediate urgency for taking official
action thereon. The law is clear that in this State a board of education is a
noncontinuous body that may legally obligate its successor only in such ways as
are provided by statute. The law is similarly clear that a board may, indeed is
now obligated, to enter into negotiation sessions which, if successful, may be
finalized prior to the time of its successor board’s organization meeting. N.J.A.C.
19:12-2.1 It may not, however, prior to its organization meeting, appoint
administrators or other employees to positions in which no known vacancies
exist. In the herein controverted matter, the Board at its March 17 sine die
meeting was statutorily empowered to negotiate agreements with its continuing
employees pursuant to N.J.S.A. 34:13A-1 et seq. However, it had no statutory
authority to bind its successor Board by issuing individual contracts to those
same individual employees for the ensuing school year prior to the seating of its
successor Board. To do so would be to usurp the rightful prerogatives of its
successor as conferred by N.J.S.A. 18A:11-1 et seq.

The Board’s action herein in appointing bus drivers, and appointing and
awarding salary adjustments and increments to administrators a matter of
minutes before the successor board’s organization meeting was improper and
without valid reason. The Commissioner so holds. Charles H. Knipple v. Board of
Education of the Township of Egg Harbor, Atlantic County, 1971 S.L.D. 210;
Edwin Holroyd et al. v. Board of Education of the Borough of Audubon et al.,
Camden County, 1971 S.L.D. 214; Henry S. Cummings v. Board of Education of
Pompton Lakes et al., Passaic County, 1966 S.L.D. 155; Edmond M. Kiamie v.
Board of Education of the Township of Cranford, Union County, 1974 S.L.D.
218; Skladzien v. Bayonne Board of Education, 12 N.J. Misc. 602 (Sup. Ct.
1934), affirmed 115 N.J.L. 203 (E.&A. 1935)

The Commissioner determines further that the Board’s organization
meeting, beginning as it did at 10:00 p.m. on March 17, 1975, failed to comply
with statutory prescription which plainly requires that a board’s organization
meeting must begin no later than 8:00 p.m. It is a well-established principle of
law that statutes are to be given their ordinary meaning. U.S. v. Chesbrough, 176
F. 778 (D.C.N.J. 1910); State v. Sperry & Hutchinson Company, 23 N.J. 38
(1956); Duke Power Company v. Patten, 20 N.J. 42 (1955) The meeting was
improperly scheduled and held.
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The facts are plain, however, that only incumbents were to be sworn in at
the organization meeting; therefore, no change in membership on the Board
could have resulted from that meeting. Nor it is conceivable that the votes of
those three members, who had been continuously serving and were present at
the 8:00 p.m. session, would in any way have altered voting alignments or
positions on the controverted salary increases or other matters if the meeting
had been held on alater date. Since this is so, the Commissioner can perceive no
improper or ulterior motives to the fact that the actions on appointments and
salaries of Board employees were taken at the 8:00 p.m. session rather than
during or following the organization meeting. Therefore, the Commissioner
determines that it was only through nescience that matters were scheduled and
acted upon at the sine die session, and that the Board’s reorganization meeting
was scheduled at a time other than that prescribed by M.J.S.4. 18A:10.3.

The Commissioner deplores such casual disregard of statutory and case law
as herein shown by the Board and cautions this Board and all other local boards
of education to adhere rigidly to that which is prescribed by the Legislature, the
State Board of Education, and the body of educational case law in conducting
the important affairs of operating the public schools. Had the precise sequence
of events, herein, with votes of five to four occurred in conjunction with a
change in Board membership, it could only have resulted in a determination that
certain acts of the Board were wltra vires. However, the Commissioner can
conceive of no useful purpose being served by such a declaration in view of the
fact that the actions at both the 8:00 p.m. and the 10:00 p.m. sessions were
taken by the same members who were all present at both sessions. (C-1; C-2)
Therefore, it is determined that the acts taken at each of these sessions have full
and complete validity and legality as though they had been taken in full
compliance with statutory and case law. The Commissioner so holds.

While the Commissioner finds no valid reason to grant the relief which
petitioner seeks, he commends petitioner for bringing to light the Board’s modus
operandi, which in altered circumstances could have resulted in confusion and
financial disadvantage to the Board, its employees, and the community it serves.
In such matters it is important for a board of education to avoid the very
appearance of noncompliance. See James v. State of New Jersey, 56 N.J. Super.
213, 218 (App. Div. 1959); Hoek v. Board of Education of Asbury Park, 75 N.J.
Super. 182, 189 (App. Div. 1962).

The Commissioner having determined that there is no basis on which the
prayers of petitioner may reasonably be granted, the Petition is dismissed.

COMMISSIONER OF EDUCATION
January 20, 1976
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Board of Education of the Manalapan-Englishtown Regional School District,

Petitioner,
v,
Mayor and Council of the Borough of Englishtown and
Mayor and Township Committee of the Township of
Manalapan, Monmouth County,

Respondents.
COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Dawes and Gross, (John I. Dawes, Esq., of Counsel)

For the Respondent Borough Council, Schaefer and Crawford (Marvin E.
Schaefer, Esq., of Counsel)

For the Respondent Township Committee, Sam Matlin, Esq.

The Board of Education of the Manalapan-Englishtown Regional School
District, hereinafter “Board,” appeals from an action of the Mayor and
Township Committee of the Township of Manalapan and the Mayor and Council
of the Borough of Englishtown, hereinafter “Governing Bodies,” taken pursuant
to NJ.S.A. 18A:22-37 certifying to the Monmouth County Board of Taxation a
lesser amount of appropriations for school purposes for the 1975-76 school year
than the amount proposed by the Board in its budget which was rejected by the
voters. The facts of the matter were adduced at a hearing conducted on June 23,
1975 at the State Department of Education, Trenton, before a hearing examiner
appointed by the Commissioner of Education. The report of the hearing
examiner is as follows:

At the annual school election held March 11, 1975, the Board submitted
to the electorate proposals to raise $3,850,767 by local taxation for current
expenses and $13,365 for capital outlay costs of the school district. These items
were rejected by the voters and, subsequent to the rejection, the Board
submitted its budget to the Governing Bodies for their determination of the
amounts necessary for the operation of a thorough and efficient school system
in the Regional School District of Manalapan-Englishtown in the 1975-76 school
year, pursuant to the mandatory obligation imposed on the Governing Bodies by
N.J.S.A. 18A:22-37.

After consultation with the Board, the Governing Bodies made their
determinations and certified to the Monmouth County Board of Taxation an
amount of $3,752,767 for current expenses and $1,365 for capital outlay. The
pertinent amounts in dispute are shown as follows:
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Current

Expense
Board’s Proposal $3,850,767
Governing Bodies’ Proposal 3,752,767
Amount Reduced $ 98,000

Capital
Outlay

$13,365
1,365

$12,000

The Board contends that the Governing Bodies’ action was arbitrary,
unreasonable, and capricious and documents its needs for the recommended
reductions with written testimony and further oral exposition at the time of the
hearing. The Governing Bodies maintain that their actions were proper and
reached after due deliberation, and that the items reduced are only those which
are not necessary for a thorough and efficient educational system. The
Governing Bodies also document their position with written and oral testimony.
As part of their determination, the Governing Bodies suggested specific line
items of the budget in which it believed economies could be effected as follows:

Account Board’s
Number Item Proposal

CURRENT EXPENSE:

Gov.

Bodies’ Amount
Proposal Reduced

$ 94483  §1
85,545
2,500
7,000

8,500
4,500
95,544
176,326 1
32,750 1
293,635
36,450 2

3,000
6,000

19,000
13,890

6,000

56,577
2,500

5,000
5,400
1,000
2,000

1,500
1,500
5,200
0,000
0,000
7,400
0,000

1,000
1,000

1,000
3,000

4,000

7,000
2,000

J110F Sals, — Supt. Off. $ 109,483
Jial Sals. — Bus. Adm. Off. 90,945
J130D Oth. Exps. — Sch. Elect, 3,500
J130F Oth. Exps. — Supt. Off. 9,000
J1301 Oth. Exps. — Bus. Adm.

Off. 10,000
J130M Oth. Exps. — Prtg. &

Publ. 6,000
J215 Sals, — Secys. & Clrks, 100,744
J240 Teaching Supls. 186,326
J550A Fuel — Pupil Trans. Veh. 42,750
J610A Sals. — Cust. Ser. 301,035
J620B Contr. Servs. — Oper.

Pint, 56,450
1660D Misc. Exp. — Oper.

Pint. 4,000
J720A Contr. Servs, — Grnds, 7,000
J720B Contr. Servs. — Maint.

Bldgs. 20,000
J730A Repl. of Instr. Equip. 16,890
J730B Repl. of Noninstr.

Equip. 10,000
J730C Purch. New Instr, —

Equip. 63,577
J740D Oth. Exp. — Gmds. 4,500

TOTALS $1,042,200
50

$944,200 $9
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CAPITAL OUTLAY:

L1220C Impr. to Sites $26,165 $14,165 $12,000
TOTALS $26,165 $14,165 $12,000

The hearing examiner observes that a dispute concerned with the amount
of $20,000 reported above with respect to J620B, Contracted Services for
Operation of Plant, has been settled by the parties. The Board withdraws iis
request for that money. (Tr. 78-79) Consequently, the total amount of money in
dispute with respect to current expense costs now stands at $78,000.

The hearing examiner also observes that the Board anticipated an
unappropriated free balance of $100,000 at the conclusion of the 1974-75
academic year and that such sum would be available in the 1975-76 year. (Tr.
60, 63)

There appears no necessity to deal seriatim with each of the areas in which
the Governing Bodies recommended reduced expenditures. As the Commissioner
said in Board of Education of the Township of Madison, Middlesex County,
1968 S.L.D. 139:

“***The problem is one of total revenues available to meet the demands of
a school system***, The Commissioner will indicate, however, the areas
where he believes all or part of Council’s reductions should be reinstated.
It must be emphasized, however, that the Board is not bound to effect its
economies in the indicated items but may adjust its expenditures in the
exercise of its discretion as needs develop and circumstances alter.***”’

(at p. 142)

However, the hearing examiner will report the respective positions of the
parties on certain substantial items in dispute and set forth his specific
recommendations to the Commissioner with respect to the proposed reductions
of each of these items as follows:

J110F Salaries, Superintendent’s Office 315,000

The Board avows in its testimony that the amount of $15,000 is necessary
to employ an additional person on the Superintendent’s staff. The position itself
was created in 1972, although it has been vacant since the Spring of 1974. (Tr.
21-22) The hearing examiner finds, however, that the Board has not established
the need for the amount of money controverted herein. Accordingly, he
recommends that the Governing Bodies” reduction in the amount of $15,000 be
sustained.

J1101I Salaries, Business Administrator’s Office 35,400
The Board’s budget with respect to this line item indicates that its 1974-75

budgeted amount was $72,500. The Board’s 1975-76 proposal is $90,945. The
Board avers that it requires the $5,400 in dispute to employ a clerk to fill one of
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two vacant positions in the Business Administrator’s Office. The hearing
examiner finds, however, that the Board has not established its need for such
sum. Accordingly, he recommends that the Governing Bodies’ reduction be
sustained.

J240 Teaching Supplies 310,000

The Board budgeted $170,703 in this account for 1974-75, while for
1975-76 the Board proposes an amount of $186,326. The testimony of the
Board indicates that it requires the moneys in dispute here to provide the funds
necessary to increase an enrichment program in reading for grades seven and
eight, to adopt a paperback reading center, to open four new science labs in one
of its schools, to support a social studies program, and to enlarge its investigative
science program. The hearing examiner finds that the Board established its need
for this amount. Accordingly, he recommends that the $10,000 reduction be
restored.

J550A Gasoline, Pupil Transportation Vehicles $10,000

The Board budgeted $42,750 for this account which is a $2,250 reduction
from its 1974-75 budgeted amount. If the Governing Bodies’ reduction of
$10,000 were sustained, the Board would have fewer dollars to expend on fuel
than it had prior to the present budget despite an increase in costs. The hearing
examiner recommends the restoration of the Governing Bodies’ reduction of

$10,000.
L1220C Improvement to Sites 812,000

The Board has set forth projects for five of its schools which, in its
judgment, are all necessary to insure their proper operation. The hearing
examiner finds that the Board has established its need for the amount in this line
item. Accordingly, he recommends that the reduction of $12,000 imposed by
the Governing Bodies be restored.

The remaining recommendations of the hearing examiner, including those
specific items set forth above, are reflected in the following table:

Amount Amount
Account of Amount Not
Number Item Reduction Restored Restored
CURRENT EXPENSE:
J110F Sals, — Supt. Off. $15,000 §-0— $15,000
J1101 Sals. — Bus. Adm. Off. 5,400 -0~ 5,400
J130D Oth, Exps. — Sch. Elect. 1,000 1,000 —-0-
J130D Oth. Exps. — Supt. Off. 2,000 -0~ 2,000
J1301 Oth. Exps. — Bus. Adm.

Off, 1,500 1,500 -0-—
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Amount Amount

Account of Amount Not
Number Item Reduction Restored Restored
J130M Oth. Exps. — Prtg. &

Publ. 1,500 —-0-— 1,500
J215 Sals. — Secys. & Clrks. 5,200 5,200 —-0-
1240 Teaching Supls. 10,000 10,000 —-0-
J550A Fuel — Pupil Trans. Veh. 10,000 10,000 —0-
J610A Sals. — Cust. Serv. 7,400 7,400 ~-0-—
J660D Misc. Exp. — Oper. Plnt. 1,000 -0- 1,000
J720A Contr. Servs, — Gnds. 1,000 —0- 1,000
J720B Contr. Servs. — Repp.

Bldgs. 1,000 1,000 —-0-
J730A Repl. of Instr. Equip. 3,000 3,000 —-0-
J730B Repl. of Noninstr. Equip. 4,000 4,000 -0
J730C Purch. New Instr. —

Equip. 7,000 7,000 -0-
J740A Oth. Exp. — Gmds. 2,000 2,000 -0

TOTALS $78,000 $52,100 $25,900
CAPITAL OUTLAY:
L1220C Impr. to Sites $12,000 $12,000 -0-
TOTALS $12,000 $12,000 —0—

This concludes the report of the hearing examiner.
* * * *

The Commissioner has reviewed the report of the hearing examiner and
the record in the instant matter, as well as the exceptions filed to the report by
the Mayor and Township Committee of the Township of Manalapan.

The Commissioner is constrained to observe that N.J.S.A4. 18A:36-1
establishes that the school year “**#*ghall begin on July 1 and end on June 30.”
Furthermore, it is observed that NJ.S.A. 18A:23-1 provides that every
“x**hoard of education *** shall cause an annual audit of the district’s
accounts *** to be made *** not later than three months after the end of the
school fiscal year.”

In the instant matter, the 1974-75 annual audit of its accounts was
submitted to the Board by its accountants by cover letter dated September 4,
1975. A copy of that audit was also filed in the Commissioner’s office pursuant
to N.J.S.A. 18A:23-3 by cover letter dated September 29, 1975.

The Commissioner notices that the hearing date in this matter was June
23, 1975. The 1974-75 school year had not yet been completed. Consequently,
at that time the Board could only anticipate what its unappropriated free
balance would be as of June 30, 1975, and as reflected in its audit report.
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The hearing examiner reported that the Board had anticipated a current
expense unappropriated free balance of $100,000 at the conclusion of the
1974-75 school year. However, the Board’s audit report, filed in the Commis-
sioner’s office and made part of his official records, shows that the Board’s
accurate current expense unappropriated free balance as of June 30, 1975 was
$348,868.

The Commissioner observes that subsequent to the voters’ defeat of the
Board’s current expense proposal for 1975-76 the Governing Bodies reduced
that proposal by an amount of $98,000. In view of the healthy fiscal position of
the Board as set forth in its 1974-75 annual school audit, the Commissioner will
not accept the recommendation of the hearing examiner to restore $52,100 of
the Governing Bodies’ tota! reduction for current expense purposes. Rather, the
Commissioner does hereby sustain the entire reduction of $98,000 for current
expense purposes as imposed upon the Board by the Governing Bodies.

Next, the Commissioner observes that the Board’s 1974-75 annual school
audit shows a capital outlay unappropriated free balance of $17,062 as of June
30, 1975, of which $14,000 had been appropriated for the 1975-76 budget. The
hearing examiner reports that the Board established need for the $12,000
reduction imposed upon it by the Governing Bodies. The Commissioner agrees
with this recommendation of the hearing examiner and adopts this finding as his
own. Consequently, the Commissioner directs that the Monmouth County Board
of Taxation add to the certification of appropriations the sum of $12,000 for
capital outlay purposes of the school district for the 1975-76 school year.

COMMISSIONER OF EDUCATION
January 20, 1976
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Gail T. Fishberg, Beverly Corson, Clyde Rue, Hedwig Haley and Aminta Marks,
Petitioners,
V.
Board of Education of the Princeton Regional School District, Mercer County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioners, Rothbard, Harris & Oxfeld (Emil Oxfeld, Esq., of
Counsel)

For the Respondent, Smith, Cook, Lambert, Knipe & Miller (Thomas P,
Cook, Esq., of Counsel)

Petitioners, formerly employed during the 1973-74 academic year as
teaching staff members by the Board of Education of the Princeton Regional
School District, hereinafter “Board,” individually allege that they are entitled to
reemployment for the succeeding 1974-75 academic year for failure of the
Board to comply with the provisions of N.J.S.4. 18A:27-10 and by virtue of the
Board violating their rights to due process with respect to their non-reemploy-
ment. The Board denies the allegations set forth herein and asserts that its
determination not to reemploy petitioners for 1974-75, collectively and in-
dividually, is in all respects proper and legal.

Subsequent to the joining of the pleadings herein, the Board moved for
Summary Judgment in its favor on the grounds that petitioners have failed to
state a cause of action upon which relief could or should be granted. Petitioners’
oppose the Motion for Summary Judgment arguing that substantial issues of
material fact exist which require a plenary hearing. The parties, in support of
their respective positions on the Motion, filed Briefs and exhibits and the Board
also filed an affidavit and a Reply Brief. The matter is now before the Com-
missioner of Education for adjudication.

Petitioners Fishberg, Corson, Rue, Haley and Marks, none of whom had
acquired a tenure status, were employed as teaching staff members by the Board
during the academic year 1973-74. By letters (P-3, P-4, P-5) dated March 27,
1974, Petitioners Corson, Rue, and Haley were notified by the Board Secretary
that the Board determined, in executive session held prior to its meeting of
March 26, 1974, not to renew their employment for the 1974-75 academic year.
Petitioners Fishberg and Marks were notified by similar letters (P-1, P-2) from
the Board Secretary that their employment would not be continued for the
1974-75 academic year. The letters to Petitioners Fishberg and Marks differed
from the other letters only to the extent that they were dated April 3, 1974, and
informed petitioners that the decision not to reemploy them was made on
April 2, 1974,
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Petitioners challenge the action of the Board of not offering them
reemployment on the grounds that it violated the notification provisions of

“x*xthe Education Act, the Administrative Procedures Act, and the
agreement between the Board of Education and the Princeton Regional
Education Association *** in that said actions were not consummated
within the time provided by law, nor at public meetings as designated by
the law, nor based upon material with which petitioners should have been
confronted and given an opportunity to answer***.” (Petition of Appeal,
par. four)

With respect to petitioners’ complaint that the Board violated the
notification provisions of the Education Act, the Commissioner observes that
N.J.S.A. 18A:27-10 provides:

“‘On or before April 30 in each year, every board of education in this State
shall give to each nontenure teaching staff member continuously employed
by it since the preceding September 30 either

“a. A written offer of a contract for employment for the next
succeeding year providing for at least the same terms and conditions
of employment but with such increases in salary as may be required
by law or policies of the board of education, or

“b. A written notice that such employment will not be offered.”

Petitioners do not deny the individual receipt of the letters (P-1-5) from
the Board Secretary notifying them of the Board’s determination. Petitioners
Corson, Rue and Haley were notified by letters dated March 27, 1974;
Petitioners Fishberg and Marks were notified by letters dated April 3, 1974. The
statute of reference requires that boards of education shall give notice of
non-reemployment on or before April 30. Clearly, this Board afforded timely
and proper written notice to petitioners with respect to their non-reemployment
for the subsequent year. When a board of education determines not to offer
reemployment for the subsequent year to one or several of its nontenured
teaching staff members, that decision may be transmitted, in writing, to the
teaching staff member or members by any designated school administrator or
the board secretary. Ronald Elliott Burgin v. Board of Education of the Borough
of Avalon, Cape May County, 1974 S.L.D. 396

With respect to petitioners’ complaint that the Board violated unspecified
provisions of the Administrative Procedure Act, N.J.5.4. 52:14B-1 et seq., the
Commissioner is constrained to observe that local boards of education are bound
by that Act only to the extent that the State Board of Education, in its capacity
as the policy-making board of a principal department (Education) in the
executive branch of State Government promulgates its own rules and regulations
consistent with the Administrative Procedure Act, to carry out its responsibili-
ties set forth in M.J.S.4. 18A:4-10. The rules and regulations which have been
adopted by the State Board of Education, by which all boards of education are
bound, are set forth in Title 6, New Jersey Administrative Code.

56




You are viewing an archived copy from the New Jersey State Library.

The Commissioner does notice, however, that petitioners fail to cite a
specific provision of the Administrative Procedure Act which the Board allegedly
violated. While the Commissioner does not view local boards of education as
being bound by the specific requirements set forth therein, it is that Act on
which petitioners appear to ground their argument that the Board was (1)
required to make the determination with respect to their non-reemployment at a
public meeting (Petitioners’ Brief, at pp. 6, 11-14) and (2) that the Board was
required to present reasons underlying its determination and to afford them a
subsequent hearing with respect to those reasons. (Petitioners’ Brief, at pp. 8,
14)

Notwithstanding the inapplicability of the Administrative Procedure Act,
the Commissioner once again will iterate that the determination by a board of
education not to offer continued employment to one or several of its nontenure
teaching staff members may be made at a public or private session of the board.
In this regard, it has been consistently held by the Commissioner that the best
interest of pupils, the teaching staff members, the entire school system, and the
community at large requires that discussion of staff personnel not be held in
public. Ronald Elliott Burgin, supra; Marilyn Frignoca v. Board of Education of
the Northern Highlands Regional High School District, Bergen County, 1975
S.L.D. 303; Barbara Hicks v. Board of Education of the Township of Pemberton,
Burlington County, 1975 S.L.D. 332

With respect to petitioners’s allegations that the Board failed to provide
reasons and a subsequent hearing thereon, the Board argues that it is under no
obligation, legal or otherwise, to do so. In support of their position that they are
entitled to reasons for non-reemployment petitioners rely on Article 19 (P-8) of
the then existing agreement between the Board and the Association which
provides that the principal or supervisor who recommended non-reemployment
may be requested by the affected employee to set forth his/her reasons.

The Commissioner observes that the pleadings herein were joined on July
16, 1974, approximately one month subsequent to the New Jersey Supreme
Court decision on June 10, 1974 in Donaldson v. Board of Education of the City
of North Wildwood, Cape May County, 65 N.J. 236 (1974). Therein the Court
held that boards of educatjon are to provide, if requested, a statement of reasons
for the non-reemployment of nontenure teaching staff members and, addi-
tionally, provide the affected teacher the opportunity to present his views in an
effort to change the collective mind of the Board with respect to his/her
continued employment.

In the matter herein the Board made its determination not to reemploy
petitioners no later than April 2, 1974. The Board argues that the Court
mandated that Donaldson, supra, was to be prospective from June 10, 1974, the
date of its issuance. Consequently, the Board argues that Donaldson is not
applicable herein. Petitioners argue that the Court does not specifically address
the issue of retrospective or prospective application. Consequently, petitioners,
by way of analogy, point to the retrospective application of N.J.S.4. 18A:6-14
as applied by the Courts in Pietrunti v. Board of Education of Brick Township,
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128 N.J. Super. 149 ( 1974); In re Tenure Hearing of Paula Grossman, 127 N.J.
Super. 13 (App. Div. 1974).

The Commissioner is constrained to observe that the issue of proper
application of the Donaldson mandate has been addressed in Joan Sherman v.
Malcolm Connor and Board of Education of the Borough of Spotswood, Docket
No. A-2122-73, New Jersey Superior Court, Appellate Division, January 28,
1975, wherein the Court held:

“*x* We consider the foregoing as an indication that Donaldson be given
only a prospective application. To give it retrospective application so as to
impose an obligation on Boards of Education as to determinations prior to
Donaldson, which neither law, administrative policy nor labor contracts
imposed on them would, in our opinion, be unwise. We therefore conclude
that Donaldson is to be applied only prospectively and petitioner, in this
case, is not entitled to a statement of reasons. Since that is so, we do not
reach the question as to whether she is entitled to a hearing. ***”

See also Nicholas Karamessinis v. Board of Education of the City of Wildwood,
Docket No. A-1403-73, New Jersey Superior Court, Appellate Division, March
24, 1974.

Here, however, the record is clear that Petitioners Fishberg, Corson and
Rue had, shortly after being notified of their nonrenewal of employment, indeed
requested reasons of the Board, or its agents, why their employment was not
being continued.

On March 29, 1974, Petitioner Corson submitted a letter (R-3) to the
Board Secretary which, in the Commissioner’s judgment, is a letter request for
reasons for her non-reemployment. On April 4, 1974, Petitioner Fishberg
submitted a letter (R-2) requesting of her principal the reasons why she did not
recommend her for reemployment. In an undated letter (R-1), the Super-
intendent advised Petitioner Rue that he would recommend to the Board that it
explain to him the reasons for non-reemployment.

The Commissioner is fully aware of the contents of the affidavit (P-6) of
the Board Secretary in which it is stated that he never received a ‘“‘formal
request” from petitioners for a statement of reasons. In the Commissioner’s
judgment, such a position of the Board Secretary places form over substance
when, in fact, Petitioners Corson, Fishberg, and Rue obviously requested reasons
in writing (R-2, R-3) or, in Petitioner Rue’s case, was led to believe the Board
would provide him the reasons for its action by virtue of the Superintendent’s
letter (R-1) to him, There is no evidence before the Commissioner that
Petitioners Haley or Marks ever requested reasons from the Board.

In similar prior decisions in which a non-reemployed teacher had a request
pending for a statement of reasons at the time the Court decided Donaldson,
supra, the Commissioner held that since the request had been pending, as was
the case for Petitioners Corson, Fishberg and Rue, Donaldson triggered the
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requirement that petitioner be given the previously requested statement of
reasons. Hicks, supra; Virginia Bennette et al. v. Board of Education of the
Township of Hopewell, Cumberland County, 1975 S.L.D. 746

Accordingly, to the extent that the Board of Education of the Princeton
Regional School District is directed to provide Petitioners Corson, Fishberg, and
Rue with a statement of reasons for its determination not to reemploy them for
the 1974-75 academic year, the Board’s Motion for Summary Judgment is
denied. In all other respects, however, the Board’s Motion for Summary
Judgment is granted on the basis that no justiciable issue exists for which the
Commissioner of Education could grant relief.

COMMISSIONER OF EDUCATION
January 23, 1976

Mary C. Donaldson,

Petitioner,
V.
Board of Education of the City of North Wildwood, Cape May County,
Respondent.

COMMISSIONER OF EDUCATION
ORDER

This matter having been opened before the Commissioner of Education by
Marvin D. Perskie, Esq., counsel for plaintiff-appellant in the above-captioned
matter, by letter dated January 7, 1975; and

It appearing that the decision of the New Jersey Supreme Court in the
above-captioned matter was rendered on June 10, 1974 (65 N.J. 236), wherein
the Court at page 246 held that Petitioner Donaldson “*** was entitled to an
order at his [the Commissioner’s] hands directing the respondent Board to give
the reasons for her non-retention ***” (65 N.J. 236, 246); and

It appearing that counsel for Petitioner Donaldson requested in writing as
of June 13, 1974, that the Board furnish such reasons in writing; and

It appearing that respondent Board replied in writing under date of June
24, 1974, stating in sum that no member of the present Board was in office in
1969 at the time of the non-retention of Petitioner Donaldson, and that the
former Superintendent of Schools, Board Secretary, and solicitor for the Board
are no longer associated with the School District, and therefore no Board
member or official is able to furnish the requested statement of reasons; and
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It appearing that respondent Board is an agency of the State and a body
corporate entrusted with the conduct of the affairs of the School District
(N.J.S.A. 18A:10-1), including the employment, regulation of conduct, and
discharge of its employees (V.J.S.4. 18A:11-1 and 18A:27-4); and

It appearing that respondent Board is now required to make a sufficient
effort to comply with the aforesaid request for a statement of reasons for the
non-retention of Petitioner Donaldson; therefore

IT IS HEREBY ORDERED that the Board of Education of the City of
North Wildwood make a diligent effort to provide such statement of reasons
which effort shail include, but not be limited to, a search of the official Board
minutes, a review of Petitioner Donaldson’s personnel file, a review of written
communications and/or recommendations from the office of the Superintendent
of Schools to the Board, the securing of affidavits from former members of the
Board, the former Superintendent, and the former Board Secretary.

IT IS FURTHER ORDERED that the statement of reasons which the
Board secures from such efforts shall be delivered to counsel for Petitioner
Donaldson immediately following respondent Board’s determination that it has
exhausted all available sources for such information.

Entered this 7th day of February 1975.

COMMISSIONER OF EDUCATION

Mary C. Donaldson,

Petitioner,
V.
Board of Education of the City of North Wildwood, Cape May County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Perskie and Callinan (Marvin D. Perskie, Esq., of
Counsel)

For the Respondent, George M. James, Esq.
Petitioner, a nontenured teacher in the employ of the Board of Education

of the City of North Wildwood, hereinafter “Board,” during the 1968-69
academic year failed to receive a contract of employment from the Board for the
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succeeding year and requested a statement of reasons from the Board for its lack
of affirmative action to renew such contract. The Board refused petitioner’s
request and was sustained in its action by decision of the Commissioner of
Education on August 21, 1969. Mary C. Donaldson v. Board of Education of the
City of North Wildwood, Cape May County, 1969 S.L.D. 127, aff’d State Board
of Education 1970 S.L.D. 450, aff’d New Jersey Superior Court, Appellate
Division, 1971 S.L.D. 1

Thereafter on June 10, 1974, the Supreme Court of New Jersey reversed
these decisions and held that petitioner “*** was entitled to an order at his [the
Commissioner’s] hands directing the respondent board to give the reasons for
her [petitioner’s] nonretention.” 65 N.J. 236, 246

Petitioner subsequently addressed a letter to the Board on June 13, 1974,
demanding a statement of reasons for her non-rehire and the Board replied by
letter on June 24, 1974. The Board’s letter, hereinafter identified as'R-1, recited
a listing of difficulties concerned with the affording of reasons but did mention
an attached list of excerpts from Board minutes which the Board indicated
might be construed as reason for its action. A copy of this letter (R-1) was sent
to the Commissioner but the referenced attached list was not.

On February 7, 1975, however, in response to the instant Petition of
Appeal, but without the attached list of reference in R-1, the Commissioner
issued an Order which directed the Board to

“*** make a diligent effort to provide such statement of reasons which
effort shall include, but not be limited to, a search of the official board
minutes, a review of Petitioner Donaldson’s personne! file, a review of
written communications and/or recommendations from the office of
the Superintendent of Schools to the Board, the securing of affidavits
from former members of the Board, the former Superintendent, and the
former Board Secretary.”

Subsequent to the issuance of the Order a delay ensued and on July 22,
1975, petitioner advanced a Motion for Summary Judgment in her favor by the
grant of a tenure contract. An oral argument on the Motion was conducted on
September 24, 1975 by a hearing examiner appointed by the Commissioner of
the State Department of Education, Trenton. The report of the hearing
examiner is as follows:

The Board presented a series of affidavits to the hearing examiner
immediately prior to the oral argument which were in fact specifically responsive
in one respect to the Commissioner’s Order of February 7, 1975, and, thus, as
petitioner correctly observed, the question for consideration herein is whether or
not the Motion for Summary Judgment is appropriate. (Tr. 5) (Note: The
transcript of the oral argument is of poor quality and replete with errors. It
appears to the hearing examiner that reliance on it should be limited to
considerations of a broad expression of views and not to verbatim quotations.)
In petitioner’s view the affidavits should be disregarded as untimely in their
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submission and she avers that if this view were adopted by the Commissioner,
the Motion would be appropriate. Petitioner maintains, however, that if the
affidavits are to be considered there is a fact question which renders the Motion
as inappropriate. (Tr. 5)

The Board recites a great number of reasons for consideration of the
affidavits in the total complex fabric of this litigation. It states that what is
believed to be the reasons for petitioner’s non-rehire, as expressed in minutes of
the Board, were sent to petitioner on June 24, 1974 (R-1) and that no reply
from petitioner with an avowal that the reasons were not sufficient was received
until January 27, 1975. (See Tr. 18, 24.) The Board avers that subsequent to
that date it has proceeded with diligence to contact former school administrators
and Board members but that such persons were not subject to its authority and
were generally resentful of further implication in a matter that had previously
been of personal and emotional vexation. (See Tr. 20.)

An appraisal of these arguments in terms of relevance to the Motion
depends in part on an appraisal of the documents allegedly sent by the Board to
petitioner on June 24, 1974. (R-1) If such documents may be adjudged as an
affording of reasons to petitioner pursuant to the mandate of the Supreme
Court, the Board’s argument that the affidavits offered as a supplement were not
unduly delayed is not without merit, since it is evident that the present Board
members have no direct knowledge of the matter, sub judice, and former
officials were reluctant to be involved. (See Tr. 20-22.) The documents allegedly
sent by the Board to petitioner on June 24, 1974 (R-1) are thus excerpted as
follows:

Minutes of the Board, March 4, 1969

“Mr. Griffith [President of the Board] stated that the entire board knows
both sides of the situation and speaking for himself opposed rehiring of
Mrs. Donaldson . . . When pressed for reasons for dismissal, Mr. Griffith
stated that Mary [Donaldson] was not interested in the school and lacked
school spirit.”

Minutes of the Board, March 31, 1969
“Mr. Errickson [former Superintendent] stated Mrs. Donaldson’s teaching

ability was not being questioned as he has said her teaching ability was
acceptable but she is not a proper person to have on staff. ***

“Mr. Bradway [Counsel for the Board] *** explained that Mr. Errickson’s
recommendations are proper and valid in stating that she does not fit in.”

Minutes of the Board, April 18, 1969
“Mr. Griffith went on to elaborate that he was not in favor of Mrs.

Donaldson from the very beginning when she quibbled about salary and
hiring procedure. * **
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“Mr. Griffith stated that he would not tolerate insubordination from any
teacher and even if it meant the Board must take the matter to Court. ***”

The Board avers that such reasons were sufficient but that in an effort to
be more specific in response to petitioner’s request and the Commissioner’s
Order, it did attempt in February 1975 to obtain the affidavits which were
ultimately offered at the oral argument. (See Tr. 18.) Petitioner does not deny at
this juncture that she received the Board’s letter on June 24, 1974 although she
avers that the attachments, excerpted ante, were not attached. In fact, however,
at the oral argument counsel for petitioner specifically referred to the
attachments and stated they were considered to be part of the record. (Tr. 33)
Such reference was concerned with the merits of the reasons as excerpted from
the minutes of the Board in the context of the affidavits which petitioner now
avers are contradictory. (Tr. 33-34) (See also Tr. 36.)

The hearing examiner has considered such facts and argument and
concludes that the Board did in fact afford petitioner some reasons, albeit
general in nature and subjective, in the attachments excerpting minutes of the
Board which accompanied the Board’s letter of June 24, 1974 to petitioner. He
further concludes that although the instant Petition of Appeal was filed on
January 29, 1975, and contains a statement that the attachments of reference,
ante, were not received with the letter of the Board dated June 24, 1974 (R-1),
there was no inquiry by petitioner with respect to the allegedly missing
attachments although the letter, which petitioner admits receiving, clearly
mentions them, The letter recited in pertinent part states:

“*#% | have attached hereto a list of each reference in its [the Board’s)
minutes which might conceivably be construed to be a ‘Reason’ for the
decision.***” (R-1)

Thus, the hearing examiner concludes that petitioner knew, or ought to
have known, at the time the instant Petition was filed in January 1975 that the
Board had afforded ‘“‘reason” to her for the failure to renew her contract,
although no corollary conclusion is made with respect to the adequacy of the
reason. He further concludes at this juncture that, in the circumstances of this
lengthy litigation, the efforts of the Board to secure affidavits and to further
delineate its reasons for petitioner’s non-rehire were diligent and that such
affidavits properly stand in pari materia with the attachments excerpted, ante, as
a presentation by the Board to petitioner in conformity with the mandate of the
Court.

Accordingly, the hearing examiner finds no basis for a recommendation in
favor of petitioner on the Motion for Summary Judgment “*** because of the
willful failure of the Board to comply with Rules and Regulations and directives
of the State Board of Education providing the reasons for the non-renewal of her
contract for the school year 1969-1970.%**” He recommends, therefore, that
the Motion be dismissed.

This concludes the report of the hearing examiner.
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* * * *

The Commissioner has reviewed the report of the hearing examiner and
the letter of exception pertinent thereto filed by petitioner. This letter does not
dispute the basic finding of the hearing examiner that “reasons” have now in
fact been afforded petitioner by the Board with respect to the Board’s decision
in 1969 that her contract would not be renewed. Petitioner does aver, however,
that there “***still has to be a plenary hearing in this matter***.” Such avowal,
while not precisely delineated, is apparently founded in a desire to attack the
sufficiency of the reasons afforded petitioner by the Board. The Board maintains
that this litigation “***should be terminated with the filing of the Hearing
Examiner’s Report” and further maintains that

“*** The holding of such a hearing [as referenced ante] would be the
final step in eliminating all distinction between tenured and non-tenured
teachers. ***”

Thus, there is no dispute with respect to whether or not reasons have been
afforded to petitioner for her non-reemployment by the Board in 1969. The
question that remains is concerned with whether or not she is now entitled to an
adversary hearing on the sufficiency of the reasons. The Commissioner has
considered such a question in a number of decisions and he said in Barbara Hicks
v. Board of Education of the Township of Pemberton, Burlington County, 1975
S.L.D. 332:

“**%* When a teaching staff member alleges that a local board of education
has refused reemployment for proscribed reasons (i.e. race, color, religion,
etc.) or in violation of constitutional rights such as free speech, or that the
board was arbitrary and capricious or abused its discretion, and is able to
provide adequately detailed specific instances of such allegations, then the
teaching staff member may file a Petition of Appeal before the
Commissioner which will result in a full adversary proceeding. Marilyn
Winston et al. v. Board of Education of Borough of South Plainfield,
Middlesex County, 1972 S.L.D. 323, aff’d State Board of Education 327,
reversed and remanded 125 N.J. Super. 131 (App. Div. 1973), aff’d 64
N.J. 582 (1974), dismissed with prejudice Commissioner of Education
November 1, 1974***” (at p. 336)

There are no such allegations before the Commissioner at this juncture and, thus,
there is no entitlement to an adversary hearing, The Commissioner so holds.

Finally, the Commissioner concurs with the finding and recommendation
of the hearing examiner which is specifically concerned with the Motion for
Summary Judgment. Petitioner has been afforded reasons for her non-reemploy-
ment and there is no basis for the grant of a Summary Judgment in her favor.

The Petition is dismissed.

COMMISSIONER OF EDUCATION
January 23, 1976
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STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, January 23, 1976

For the Petitioner-Appellant, Perskie and Callinan (Norman L. Zlotnick,
Esq., of Counsel)

For the Respondent-Appellee, George M. James, Esq.

The decision of the Commissioner of Education is affirmed for the reasons
expressed therein; however, we wish to note that this decision is without
prejudice to petitioner’s right to file a new petition of appeal challenging the
reasons given by the Board of Education for nonrenewal of petitioner’s contract
of employment.

October 6, 1976

Dismissed Superior Court of New Jersey August 2, 1977

In the Matter of the Tenure Hearing of Walter Campbell,
School District of the Borough of Manasquan, Monmouth County.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Anton & Ward (Donald H. Ward, Esq., of Counsel)

For the Respondent, Morgan & Falvo (Peter S. Falvo, Jr., Esq., of
Counsel) .

Three charges of unbecoming conduct were filed with the Commissioner
of Education by the Manasquan Board of Education, hereinafter “Board,”
against Walter Campbell, hereinafter “respondent,” a teaching staff member in
its employ. Respondent was suspended without pay on April 16, 1974 after
certification by the Board that charges would be sufficient, if proven true in
fact, to warrant his dismissal or reduction in salary.

The original hearing in this matter was conducted on August 6, 1974 at
the office of the Monmouth County Superintendent of Schools by a hearing
examiner appointed by the Commissioner. Subsequent to the completion of the
Board’s testimony and evidence in support of its charges, respondent moved to
dismiss each of the charges for failure of the Board to carry the burden of proof.
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On May 16, 1975, the Commissioner granted respondent’s Motion to Dismiss to
the extent that two of the three charges certified by the Board were dismissed
for insufficient proof. (See In the Matter of the Tenure Hearing of Walter
Campbell, School District of the Borough of Manasquan, Monmouth County,
decided on Motion, May 16, 1975.) With respect to the one charge not
dismissed, the Commissioner held that the Board presented a prima facie case in
support thereof which required a defense to be entered by respondent. A hearing
with respect to respondent’s defense thereto was held on August 20, 1975 at the
State Department of Education, Trenton, by the same hearing examiner who
had originally been assigned to hear the Board’s proofs. The report of the
hearing examiner with respect to the one charge not dismissed is as follows:

“You [respondent] were late to school {on April 11, 1974] and left your
first class (sixth period) unattended which necessitated another teacher
taking charge of your class, and further compounded said unauthorized
absence by stating an untruth as to the actual time of arrival, character-
izing said lateness as ten minutes when it was, in fact, one hour.”

A brief recital of the events surrounding this charge is pertinent here.
Respondent was absent from his teaching duties on April 9, 1974. Upon his
return to school on April 10, 1974, he received a memo from the Superin-
tendent of Schools which advised “***[p] lease see me tomorrow before classes
concerning your absence on April 9th.” (P-1)

Respondent normally reported to school and signed in (P-3) by 10:30 a.m.
(Tr. 1I-20) Between 10:30 a.m. and 11:25 am., when his first class was
scheduled, he was not assigned any teaching duties. (Tr. II-11)

On April 11, 1974, the department chairman testified he was informed
that respondent’s first class was unattended. The department chairman checked
respondent’s classroom at 11:30 a.m., found two pupils there (Tr. I-12), and
confirmed that respondent was not present. (Tr. 1-7) After placing the two
pupils with another teacher, the department chairman testified he went to the
high school principal’s office and telephoned respondent’s home, the Superin-
tendent’s office, and also Zuber’s Boat Works in an unsuccessful effort to locate
respondent. The hearing examiner observes that respondent purchased the Boat
Works as a private business venture. (See In re Campbell, supra.) Finally between
approximately 11:45 a.m. and 12 noon, the department chairman testified he
heard the high school principal state: “Mr. Campbell is coming in now. He is in
the hall.” (Tr. I-9)

The department chairman testified that he did not know exactly how late
respondent was for his first class. (Tr. I-19)

The Superintendent testified that on April 11, 1974, he telephoned the
high school at 10:00 a.m. to locate respondent in order to have the requested
conference (P-1) with respect to his absence on April 9, 1974. The Superin-
tendent testified that he was informed respondent had not yet reported or
signed in (Tr. 1-28) The Superintendent testified he telephoned the high school
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again at 10:30 a.m. and 11:30 a.m. or 11:45 a.m. (Tr. 1-63) and was again in-
formed respondent had not yet signed in. Finally, the Superintendent testified,
he was informed that respondent had not met with his sixth period class. The
Superintendent testified he left his office at noon and went to the high school
(Tr. 1-28), a two-minute drive. (Tr. 1-63) Upon arriving at the high school, the
Superintendent met the high school principal in the corridor and requested his
presence in the conference to be held with respondent. At that moment,
respondent was walking down the hall, apparently toward the principal’s office.
(Tr. 1-29)

Thereafter, the Superintendent’s requested meeting (P-1) with respect to
respondent’s absence on April 9, 1974, took place in the principal’s office. (Tr.
[-29-30; Tr. 11-13-14)

It is these events as set forth and respondent’s answers to the Superinten-
dent’s queries during the meeting in the principal’s office which give rise to the
charge herein. Subsequent to the meeting of April 11, 1974, the Superintendent
prepared a compilation of notes he had taken during the conference. That
compilation, insofar as the charge herein is concerned, is as follows:

“***Campbell (respondent) had been late for school. He had not met his
first (6th period) class. He did not call or report that he would be late. The
superintendent inquired after him at 10 o’clock, 10:30 and 11:45. The
high school office had called and indicated that he had not checked in nor
met his first class.

“Superintendent Miller asked Campbell:

“S:  Were you late?

“C: I was 10 minutes late.

“S:  You did not call and say you would be late.

“C:  (No response)

“S:  What time are you supposed to report for school?

“C: 10:30.

“S:  What time did you get here?

“C: Ten minutes after my first class began (This would have been 11:25,
one hour late.)

“S:  Why didn’t you meet your class?

“C: I was there but the class wasn’t there. (Department Chairman Bitsko
had transferred the class)***” ®-2)
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The hearing examiner views the essence of the charge herein as being that
respondent is alleged to have reported late to school on April 11, 1974, and that
he left his first scheduled class unattended for an unspecified period of time. It is
further alleged by the Board, in the hearing examiner’s view, that respondent
compounded the gravity of his lateness by stating an untruth as to the actual
time of arrival, characterizing said lateness as ten minutes when it was, in fact,
one hour.

In regard to the Superintendent’s handwritten compilation (P-2) of the
April 11 conference, that document was offered as evidential by the Board
without objection by respondent. (Tr. I-85) Furthermore, while the Superin-
tendent’s compilation states that respondent indicated he was ten minutes late
for his first class, the Superintendent’s testimony at the first day of hearing
herein reflects that respondent told him he was twenty minutes late. (Tr. 1-30)

Notwithstanding the position adopted by respondent that he arrived at
school “***Ten minutes after my first class began***” (P-2), or 11:35 a.m., his
later testimony in defense of the charge herein reflects that he arrived at school
sometime after 10:30 a.m. but does not know how long after. (Tr. II-6) He
testified that he then reported to the office to sign in and saw that he had
already received a red check mark. (Tr. II-18)

In regard to the sign-in procedure, the principal testified that teachers were
expected to place a check in the box on the sign-in sheet (P-3) next to their
name when they arrived. If a teacher did not arrive on time, the secretary placed
a red check mark in the box next to his name and he was expected to write in
the time he finally arrived.

The sign-in sheet (P-3) for April 11, 1974, reflects a red check mark
opposite respondent’s name. There is no written time as to when he arrived. (Tr.
1-92.93)

Respondent then testified that upon his noticing the red check mark, he
proceeded to his mailbox, then to the teachers’ room “for a while.” (Tr. 11-6)
Thereafter, respondent testified he then proceeded to go to the bank a couple of
blocks away to cash his paycheck. (Tr. II-6-7) According to respondent’s
testimony, teachers were customarily allowed to leave the school building during
their unassigned period or lunch period to cash paychecks. (Tr. 11-32) While
respondent admitted having knowledge that teachers were to sign-out at the
principal’s office when leaving the school building for such a purpose, he
testified that on this occasion he did not. (Tr. II-37) Respondent explained
further that his failure to sign out resulted from a habit of not doing so when
he left the building to cash paychecks. (Tr. 11-37)

Respondent testified he could not recall the time he left the building to
cash his check nor how long he was out of the building. (Tr. II-38) He recalled,
however, that between 11:00 am. and 11:30 am. he stopped at the
Superintendent’s office to discuss his absence on April 9, 1974. (Tr. 11-41-42)
Respondent testified that the Superintendent was not there (Tr. II-6), so he
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returned to the school and reported for his 11:25 am. class. (Tr. 1I-6)
Respondent testified that while he was at the Superintendent’s office, he,
respondent, knew that he was already five minutes late for class. (Tr. II-6)

Contrary to respondent’s testimony that he went to the Superintendent’s
office between 11:00 a.m. and 11:30 a.m. only to find that the Superintendent
was not in, the Superintendent definitely recalled being in his office during that
period of time on April 11, 1974. (Tr. 1I-50) In this respect, the hearing
examiner finds the Superintendent’s testimony more credible than that of
respondent. The hearing examiner is not convinced that respondent reported to
the Superintendent’s office as he asserts. In fact, the hearing examiner is not at
all convinced that respondent reported to school at all before at least 11:35 a.m.
as is set forth in the uncontroverted compilation (P-2) of the Superintendent.

Respondent testified that upon reporting to his class at 11:35 a.m., he
found no pupils present. (Tr. II-8) He recorded that fact in his roll book and
proceeded to the principal’s office. (Tr. 1I-13) On the way, he met the
Superintendent whereupon the meeting of April 11, 1974, then began.

In the hearing examiner’s view, the truth or falsity of the charge herein
rests on the credibility of the witnesses heard and their observed demeanor. In
this regard, the hearing examiner is convinced by the testimony of respondent,
the principal, and the department chairman that the meeting of April 11, 1974,
began before noontime, probably around 11:45 a.m. The hearing examiner is
not convinced by the Superintendent’s testimony that it began after noon.

In regard to respondent’s explanation of events on April 11, 1974, the
hearing examiner finds that respondent did not report to his teaching post at all
until sometime after 11:30 a.m. In the hearing examiner’s judgment, respondent
did not report to his scheduled class until close to 11:45 a.m.

Consequently, to the extent that the charge herein alleges that respondent
reported late to school by one hour, that portion of the charge is found to be
proven true. To the extent that the charge alleges respondent stated an untruth
as to the actual time of his arrival that portion is found not to be proven true.
This is so because the Board’s own proofs, specifically the Superintendent’s
compilation (P-2) of his notes taken at the meeting of April 11, 1974, is the
acknowledgment by respondent that he arrived at school ten minutes after his
first class began.

Accordingly, the hearing examiner refers to the Commissioner his finding
that respondent reported late to school by at least one hour on April 11, 1974,

This concludes the report of the hearing examiner.

* * %* *

The Commissioner has reviewed the report of the hearing examiner and
the record in the instant matter, and takes notice that neither party filed
exceptions or objections thereto.
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The Commissioner adopts as his own the hearing examiner’s finding that
respondent did in fact report late to school by at least one hour on April 11,
1974, In the Commissioner’s view, it is of little moment that no pupils were
present in his classroom when respondent finally arrived at 11:55 a.m. This is so,
because had respondent been present at the beginning of the class at 11:25 a.m.,
there would have been no need for the department chairman to transfer the
pupils who were present to another teacher’s classroom for proper supervision.

Furthermore, the Commissioner is constrained to observe that respon-
dent’s actual time to report to school to assume his responsibilities as a teaching
staff member is 10:30 a.m. The fact that respondent may not have teaching
duties assigned him until 11:25 a.m. does not diminish his responsibility to
report to school on time.

While the Commissioner will not condone behavior as exhibited by
respondent herein, dismissal from his employment would be too harsh a penalty
to impose for the offense committed. However, respondent shall forfeit one
week’s salary for the infraction of reporting late to school on April 11, 1974.
Such forfeiture of salary shall be computed based on respondent’s annual salary
for the 1973-74 academic year.

The Commissioner hereby directs the Board of Education of the School
District of the Borough of Manasquan, Monmouth County, to reinstate Walter
Campbell to his former position with all salary and emoluments, less mitigation,
which he would have received had he not been suspended on April 16, 1974,
except forfeiture of one week’s salary.

COMMISSIONER OF EDUCATION
January 23, 1976
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Board of Education of the Township of Holmdel,

Petitioner,
v,
Mayor and Township Committee of the Township
of Holmdel, Monmouth County,
Respondent.

COMMISSIONER OF EDUCATION
ORDER

This matter having been opened before the Commissioner of Education by
William L. Russell, Jr., Esq., counsel for petitioner, through the filing of a
Petition of Appeal on April 17, 1975, and the filing of a formal Answer on May
7, 1975 by the Mayor and Township Committee of the Township of Holmdel,
hereinafter “Governing Body,” S. Thomas Gagliano, Esq., counsel for the
respondent; and

It appearing that the Board’s proposed current expense budget for the
1975-76 school year was defeated at the polls by the voters at the annual school
election conducted on March 11, 1975, subsequent to which the Governing
Body reduced the Board’s proposed budget by $102,000; and

It appearing that the Board appealed this reduction to the Commissioner
of Education; and

It appearing that the Board and the Governing Body amicably settled the
dispute; and

It appearing that a signed Stipulation of Dismissal was entered by the
parties on December 19, 1975; and

It appearing that the Governing Body agrees to restore to the Board
$71,000 of its original reduction; NOW, THEREFORE,

IT 1S HEREBY ORDERED on this 28th day of January 1976 that the
amount of $71,000 be added to the certification of taxes to be raised for school
purposes for the 1975-76 school year previously filed by the Governing Body
with the Monmouth County Board of Taxation.

COMMISSIONER OF EDUCATION
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Newark Teachers Union, Local 481, A.F.T., AFL-CIO,
Carole Graves, President,

Petitioner,
V.
Board of Education of the City of Newark
and Stanley Taylor, Acting Executive Superintendent
and Maria M. Cardiellos, Acting Vice-Principal,
East Side High School, Essex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Liss and Meisenbacher (Raymond Meisenbacher, Esq.,
of Counsel)

For the Respondents, Robert T. Pickett, Esq.,

This matter having been opened before the Commissioner of Education
(Daniel B. McKeown, Assistant Director, Division of Controversies and Disputes)
by Liss and Meisenbacher, Esqs. (Raymond Meisenbacher, Esq., appearing),
counsel for petitioner, on an Order to show cause, considered and treated as a
Motion for pendente lite relief, filed on December 22, 1975, with supporting
affidavits, requesting relief in the form of an order by which the Commissioner
would declare vacant the position of vice-principal of East Side High School,
hereinafter “High School,” which is under the control and supervision of the
Board of Education of the City of Newark, hereinafter “Board,” in the presence
of Robert T. Pickett, Esq. (Arnold Steinhaus, Esq., appearing), counsel for
respondent Board; and

The arguments of counsel having been heard and documentary evidence
entered into the record at an oral argument held on January 7, 1976, the
circumstances of this matter are as follows:

The position of vice-principal of the high school is presently held by Maria
M. Cardiellos, a teaching staff member who had been otherwise employed by the
Board. The Commissioner has determined from his own official records that
Maria M. Cardiellos possesses a standard teacher’s certificate which entitles her
to teach Spanish, English, and Portuguese at the secondary level. The
Commissioner has also determined that Maria M. Cardiellos does not possess

certification as a principal which is required for employment as a vice-principal.
N.J.A.C 6:11-10.4(b)

In an affidavit (C-2) dated November 11, 1975, the Acting Executive
Superintendent of Schools, hereinafter “Superintendent,” states that by virtue
of his authority at N.J.S.4. 18A:17A-1 et seq. he appointed Maria M. Cardiellos
as the acting vice-principal of the High School
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“**pecause of the school system’s need to have the position filled by a
competent person and to prevent administrative chaos at the high school
until such time as I [the Superintendent] could recommend the filling of
the Vice Principal’s position at East Side on a permanent basis.***”
(Emphasis in text.) (at p. 3)

Elsewhere in the same affidavit (C-2) the Superintendent states that if the
position of the High School vice-principal is declared vacant the result would be
“kk*jrreparable injury to the sound and coordinated managerial operations of
the school system and the children I [the Superintendent] serve ***” (at p. 4)

The appointment of Maria M. Cardiellos to the position of acting
vice-principal was a unilateral action taken by the Superintendent based on what
he perceived to be legislative authority vested in his position by N.J.S.A.
18A:17A-1 et seq. The Commissioner does not agree. The Commissioner
observes that the statute of reference was introduced and passed by the
Legislature as Senate Bill No. 3166, whose application is limited to districts in
cities of the first class with a population over 325,000. At the present time, the
only municipality which meets these standards is the City of Newark. The
applicable law (NV.J.S.A. 18A:17A-1 et seq.) vests authority in the position of
executive superintendent, now occupied by the Superintendent, to appoint and
fix the compensation of assistant executive superintendents as he deems
necessary, subject to the approval of the Board. The law also provides that the
executive superintendent shall propose to the Board for its approval all other
employees and officers to be employed, transferred or removed from employ-
ment or their office.

Specifically, the statute provides, inter alia:

“***the board of education**#*shall retain the power to perform all acts
and do all things consistent with law and state board [of education]
rules***including but not limited to appointing, transferring or dismissing
employees***.” (N.J.S.4. 18A:17A-7)

The Commissioner can find no provision in the statute, nor has any been
sited to him, that would vest unilateral authority in the position of executive
superintendent, or in the instant matter, in the Superintendent, to transfer or
ippoint employees of the Board.

Consequently, an adjudication of the instant matter requires a review of
pplicable statutes set forth in Title 18A, Education, and the rules and
egulations of the State Board of Education set forth in N.J.4.C. 6.

N.J.S.A. 18A:26-2 provides, inter alia, that:

“No teaching staff member shall be employed*** by any board of

education unless he is the holder of a valid certificate to***administer
**kas may be required by law.”
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The State Board of Education, through the promulgation of its rules and
regulations, has established the certification requirements attgndant to the
position of vice-principal. N.J.A.C. 6:11-10.4(b) provides that the endorsement
of principal on a certificate or an actual principal’s certificate as issued by the
State Board of Examiners, N.J.S.A. 18A:6-38, is requisite in order for an
individual to qualify for employment as vice-principal in any public school.

Accordingly, the appointment of Maria M. Cardiellos to the position of
High School vice-principal, albeit “acting,” without her possession of the proper
and appropriate certification, as set forth above, is null and void and hereby set
aside. Had the Board determined there was good and sufficient reason for it to
appoint an “acting administrator” without proper certification it could have
exercised its options in this regard as set forth at N.J.A.C. 6:3-1.1.

It is clear to the Commissioner that the Board did not take any action at
all in the transfer or appointment of Maria M. Cardiellos to the position of acting
vice-principal as is required by the statutes. NJ.S.A. 18A:25-1; NJ.S.A.
18A:27-1 Even if proper certification were possessed by Maria M. Cardiellos, the
Board would be the responsible party to appoint. The fact that the Superinten-
dent stated in a later affidavit (C-1) dated January 6, 1976, that he intended to
secure appropriate approval consistent with N.J.4.C. 6:3-1.1 to allow her to
continue in her capacity as “acting” vice-principal is of no moment, for it is the
Board which must seek such approval.

The Commissioner, having reviewed the arguments of the parties and the
undisputed facts of the instant matter, finds and determines that the
appointment of Maria M. Cardiellos to the position of acting vice-principal of
East Side High School is an uitra vires action of the Superintendent and is
hereby set aside. The Commissioner directs the Board of Education of the City
of Newark to appoint to that position a person who is properly certificated and
who meets or exceeds the qualifications it establishes for such appointment.

COMMISSIONER OF EDUCATION

January 30, 1976

74



You are viewing an archived copy from the New Jersey State Library.

Patricia Fallon,

Petitioner,
v,
Board of Education of the Township of Mount Laurel, Burlington County,
Respondent,

COMMISSIONER OF EDUCATION
DECISION ON REMAND

For the Petitioner, Hartman, Schlesinger, Schlosser & Faxon (Joel S.
Selikoff, Esq., of Counsel)

For the Respondent, Benjamin Marmer, Esq.

This matter has been remanded to the Commissioner of Education by
action of the State Board of Education dated June 4, 1975 “***for the purposes
of definition and clarification of the prevailing contract, in order to determine
termination payment.” The State Board decision directed also that this matter
be determined “[i]n accordance with, and for the reasons set forth in ***Sarah
Armstrong v. Board of Education of the Township of East Brunswick, Middlesex
County [1975 S.L.D. 112, reversed State Board of Education 117] ***.”

In Armstrong, supra, the State Board determined that petitioner did in
fact possess a 1974-75 teacher’s contract pursuant to the statutory provisions
embodied in N.J.S.A. 18A:27-10, 11, and 12; therefore, the State Board
directed the local board to pay Armstrong sixty days’ termination pay beginning
September 1, 1974, pursuant to the terms of her unwritten contract, less
mitigation of her earnings during that sixty day period.

The State Board in Armstrong cited the New Jersey Supreme Court
decision in Canfield v. Board of Education of Pine Hill Borough, 51 N.J. 400
(1968) [1966 S.L.D. 152, aff’d State Board of Education April 5, 1967, aff’d 97
N.J. Super. 483 (App. Div. 1967)] which established the law regarding the
termination of contracts under their cancellation clauses. The Court adopted the
dissenting opinion of the Honorable Edward Gaulkin, J.S.C., as follows:

“***[f the contract contained no cancellation clause, and the board
elected not to permit the teacher to teach beyond the date of notice of
dismissal, it seems to me the teacher would, at most, be entitled to his
salary for the full term of the contract, but not to tenure. If I am correct
in this, I see no reason why the result should be different when the
contract contains a cancellation clause but the board’s notice of dismissal
is not given in accordance with the cancellation clause. Suppose here the
board had simply discharged plaintiff and not even offered her the 60
days’ pay? It seems to me that she would then be entitled to the 60 days’
pay, under section 11, or, at most, damages for the breach of the contract,
but not to tenure ***” (Emphasis added.) (97 N.J. Super. at 492)
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The State Board also said:

“***When a teacher is now given a contract by a board, or the teacher is
the recipient of a contract by virtue of the board’s inaction pursuant to
N.J.S.A. 18A:27-10, that teacher acquires vested rights to the new
contract. Likewise, the board acquires a vested right in that teacher’s
service beginning with the first day of that contract, in this case September
1, 1974. See In the Matter of the Suspension of the Teacher’s Certificate
of Raymond F. Reehill, School District of Bernards Township, Somerset
County, 1966 S.L.D. 201. The termination of any contract between a
nontenure teacher and the employing board must be made considering the
rights of both parties beginning on the first day of the new contract
year.***” (1975 S.L.D. at 118-119)

The matter herein is similar with the exception that Petitioner Fallon’s
unwritten contract provided a thirty day termination clause. Therefore, in
accordance with the State Board’s directive in Armstrong, supra, the Commis-
sioner directs the Board of Education of the Township of Mount Laurel to pay
petitioner thirty days’ salary, less mitigation of her earnings during the month of
September 1974.

COMMISSIONER OF EDUCATION

January 30, 1976
Pending before State Board of Education

STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, February 28, 1975

Affirmed in Part/Reversed in Part and Remanded by the State Board of
Education, June 4, 1975

Decision on Remand by the Commissioner of Education, January 30,
1976

For the Petitioner-Appellant, Goldberg, Simon & Selikoff (Joel S. Selikoff,
Esq., of Counsel)

For the Respondent-Appellee, Benjamin Marmer, Esq.

The Application for Stay is denied. The decision of the Commissioner of
Education is affirmed for the reasons expressed therein.

June 2, 1976
Pending Superior Court of New Jersey
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Board of Education of the City of Orange,

Petitioner,
V.
Board of Commissioners and Board of School Estimate
of the City of Orange, Essex County,
Respondents.

COMMISSIONER OF EDUCATION
ORDER

This matter having been opened before the Commissioner of Education on
a Petition of Appeal arising out of a dispute between the Board of Education of
the City of Orange against the Board of School Estimate and the Board of
Commissioners of the City of Orange, appealing the reduction of $800,000 in
funds from the Board of Education’s proposed 1974-75 school budget by the
Board of School Estimate and the Board of Commissioners; and

The arguments of counsel and testimony having been heard at a hearing on
April 24, 1975, regarding the allegations by petitioner that the action of
respondents was arbitrary, capricious and unreasonable; and

It appearing that a subsequent Appeal was propounded by petitioner on
April 15, 1975 with respect to the Board of Education’s proposed budget for the
1975-76 school year against the Board of Commissioners; and

It appearing that a final determination with respect to the 1974-75 school
budget was held in abeyance; and

It appearing that by resolution Number R112-75 adopted by the Board of
Commissioners on March 31, 1975 (C-1), respondents restored $630,000 to the
Board’s 1974-75 school budget; and

It appearing that the Board of Education’s certified audit for the 1974-75
school year disclosed an unexpended free balance in the current expense account
of $72,818.69 as of June 30, 1975; and

The Commissioner having carefully examined the documentary evidence
and testimony as set forth within the record; now, therefore

IT IS ORDERED on this 3rd day of February 1976, that the Petition of
Appeal of the 1974-75 school budget of the Board of Education of the City of
Orange is hereby dismissed.

COMMISSIONER OF EDUCATION

77



You are viewing an archived copy from the New Jersey State Library.

Donald Banchik,
Petitioner,
v
Board of Education of the City of New Brunswick, Middlesex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Rubin and Lerner (Frank J. Rubin, Esq., of Counsel)
For the Respondent, Terrill M. Brenner, Esq.

Petitioner, a nontenured principal in the New Brunswick Senior High
School operated by the Board of Education of the City of New Brunswick,
hereinafter “Board,” appeals a determination of the Board on April 28, 1975,
not to renew his contract of employment for the 1975-76 school year. He
charges that the Board’s determination was arbitrary, capricious and unreason-
able, that the reasons given for nonrenewal were lacking in specificity, and that

he was denied due process pursuant to Mary Donaldson v. Board of Education
of the City of North Wildwood, 65 N.J. 256 (1974).

The Board maintains that petitioner was afforded due process and that its
determination not to reemploy petitioner was in no way tainted by impropriety
or illegality.

The matter comes directly before the Commissioner in the form of the
pleadings and amended pleadings, a Motion to Dismiss filed by the respondent
Board on September 29, 1975, and Briefs. The facts are these:

Petitioner was employed by the Board from August 1, 1972 until June 30,
1975. No tenure rights had accrued. On April 28, 1975, the Board voted not to
renew petitioner’s contract for the ensuing year. One member of the Board
abstained from voting. Petitioner, when notified by letter dated April 29, 1975,

that he would not be reemployed, requested a statement of reasons, which
reasons were provided on May 9, 1975. Thereafter, petitioner requested an
informal appearance before the Board. Petitioner, appearing before the Board
on May 21, 1975, adduced testimony from witnesses whereby he sought to
dissuade the Board from terminating his employment. The Board heard this
testimony but advised petitioner by letter dated May 30, 1975 of its decision
not to renew his contract of employment. The Board member who had ab-
stained from voting on April 28, 1975, was present at the informal appearance
but again abstained from voting.
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The reasons for nonrenewal given by the Board to petitioner are
enunciated in the Petition of Appeal as follows:

1. Failure to exercise proper leadership in the areas of curriculum, disci-
pline, human relations, student activities and security.

2. Abdication of authority in the area of curriculum implementation and
development.

3. Failure to maintain and supervise implementation of a satisfactory
discipline policy.

4. Allowing activities which detrimentally affect the cleanliness and house-
keeping of the school building and grounds.

5. Failure to exercise adequate initiative in establishing an updated school
security plan.

6. Failure to properly utilize pupils’ free time.

7. Taking numerous actions which exceeded the scope of authority of the
principal.

8. Creating a hostile attitude in connection with the relationship with the
Milltown sending district.

The Board, in moving for dismissal, asserts that it has afforded petitioner
due process pursuant to Donaldson, supra, and Barbara Hicks v. Board of
Education of the Township of Pemberton, Burlington County, 1975 S.L.D. 332,
The Board avers that the reasons given petitioner for nonrenewal were not lacking
in specificity but were in compliance with the guidelines set down in Donaldson.

The Board argues that petitioner’s demands for greater specificity is
tantamount to a demand that the Board prove its reasons, a burden which
neither Donaldson nor the statutes impose in respect to a nontenured employee.
The Board avers that the reasons given were clear, concise, convincing and
adequate.

The Board further maintains that Hicks, supra, places on petitioner the
responsibility to set forth adequate detailed specific instances in support of his
allegations that the Board acted arbitrarily, capriciously and in violation of his
constitutional rights. The Board maintains that petitioner’s allegations, absent
detailed specific instances of violations, are insufficient to form a basis upon
which relief may be granted or to require a plenary hearing. (Respondent’s Brief,
atp. 4)

The Board cites Board of Regents v. Roth, 408 U.S. 564 (1972) in further

support of its assertion that an evidentiary hearing is not warranted, herein. In
this regard the Board maintains that petitioner neither has a property right to
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continued employment nor has been stigmatized by charges of immorality or
dishonesty which would place in jeopardy his future employment opportunities.
Perry v. Sindermann, 408 U.S. 593 (1972) is similarly cited wherein it was said
that:

“***The Constitution does not require opportunity for a hearing before
the nonrenewal of a nontenured teacher’s contract, unless he can show
that the decision not to rehire him somehow deprived him of an interest in
‘liberty’ or that he had a ‘property’ interest in continued employment,
despite the lack of tenure or a formal contract.***” (at p. 599)

Thus, the Board maintains that, since petitioner was afforded both reasons
and an appearance before the Board, neither of which were required by the
United States Constitution, his further claims of violation of constitutional
rights must be labeled frivolous and undeserving of relief. (Respondent’s Brief, at

p-7)

Finally, the Board asserts that the presence during discussions on April 28,
1975, and on May 21, 1975 of a Board member who abstained from both
discussion and voting was in no way illegal or prejudicial to petitioner and did
not render those proceedings defective.

Conversely, petitioner argues that a mere statement of purported reasons is
insufficient to satisfy the requirements of Donaldson, supra, which, he contends,
requires a statement of reasons with stated facts sufficient to permit a
conclusion that those reasons were made in good faith and were the true
motivation of the Board. Petitioner argues that the conclusionary reasons given
by the Board, absent a statement of their factual base are, in effect, no reasons
and indicate that the Board’s action was arbitrary, capricious, unreasonable and
contrary to Donaldson, supra. (Brief on Behalf of Petitioner, at p. 3) Thus, it is
argued that a full adversary proceeding is required in order that petitioner may
prove that the Board’s stated reasons were in fact a sham to conceal the actual,
unstated motivations to terminate petitioner’s employment.

Finally, petitioner asserts that the Board’s proceedings on May 21, 1975,
were tainted by the presence of that member who abstained from voting, ante,
and that a hearing is required to determine her actual participation which may
have been prejudicial to petitioner.

For these reasons petitioner prays that the Motion to Dismiss be denied
and the matter proceed to a hearing.

The Commissioner addresses first petitioner’s charge that he was deprived
of due process. The Board, pursuant to N.J.S.4. 18A:27-10, notified petitioner
on April 29, 1975, that he would not be employed for the ensuing school year.
When he requested a statement of reasons, pursuant to Donaldson, supra,
reasons were provided within ten days. An informal appearance was provided in
timely fashion twelve days thereafter, at which time petitioner was afforded
opportunity to speak and to call witnesses on his behalf. This procedure
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followed by the Board is in full compliance with that which was enunciated in
Hicks, supra, wherein it was said:

“***[T1he nontenured teaching staff member’s informal appearance
before the board is definitely not an adversary proceeding. The purpose is
not for the board to prove its reasons. Instead, the purpose is to permit the
affected individual to convince the members of the board that they have
made an incorrect determination by not offering reemployment **¥

(Emphasis supplied.) (at p. 334)

“***The teaching staff member may be represented by counsel*** and
may present witnesses on his behalf. Such witnesses need not present
testimony under oath, and should not be cross-examined by the
board ***” (at p. 335)

Herein, the Board has complied precisely with the procedural due process
requirements of Donaldson, supra, which were further detailed in Hicks, supra.
Petitioner’s charges that the Board’s reasons were so lacking in specificity as to
be no reasons at all must be examined. The Commissioner has carefully
scrutinized and considered the eight reasons given by the Board as balanced
against the charges of petitioner that, absent detailed statements of their factual
base, they must be labeled arbitrary, unreasonable, capricious and conclusionary.
The reasons given are indeed conclusionary but, as such, may not be labeled as
improper. The very process of determining whether or not to reemploy a
teaching staff member must of necessity be conclusionary in nature. The
Commissioner determines that the statement of reasons given by the Board,
ante, is as detailed as may be reasonable expected in such instances. The reasons
specify areas such as leadership in curriculurn, discipline, student activities,
security, community relations, and cleanliness of building and grounds, in which
the Board was dissatisfied with petitioner’s performance as principal. All of these
broad and important areas are within the scope of responsibility of a principal to
whom the Board looks for leadership.

The Board has determined that the leadership provided by petitioner was
not such as to justify issuing a tenure year contract. Such determination is
entitled to a presumption of correctness, absent a showing of capriciousness,
arbitrariness, bad faith, statutory violation or violation of constitutionally
guaranteed rights. As was said in Quinlan v. Board of Education of North
Bergen, 73 N.J. Super. 40 (App. Div. 1962):

“***When an administrative agency has acted within its authority, its
actions will not generally be upset unless there is an affirmative showing
that its judgment was arbitrary, capricious or unreasonable ***” (at pp.
46-47)

See also Thomas v. Morris Township Board of Education, 89 N.J. Super. 327
(App. Div. 1965), aff’'d 46 N.J. 581'(1966); Boult and Harris v. Board of
Education of Passaic, 193949 S.L.D. 7, aff’d State Board of Education 15, aff’d
135 N.J.L. 329 (Sup. Ct. 1947), aff’d 136 N.J.L. 521 (E.&A. 1948)
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It was stated in Hicks, supra, that:

“***When a teaching staff member alleges that a local board of education
has refused reemployment for proscribed reasons***or that the board was
arbitrary and capricious or abused its discretion, and is able to provide
adequately detailed, specific instances of such allegations, then the
teaching staff member may file a Petition of Appeal before the
Commissioner which will result in a full adversary proceeding ***”
(Emphasis supplied.) (at p. 336)

A review of the Petition of Appeal and the Amended Petition of Appeal
reveals no detailed, specific instances of unreasonableness, arbitrariness or
capriciousness on the part of the Board. Absent such detailed instances in
support of petitioner’s allegations, the Commissioner finds no reason to require
that the matter proceed to a plenary hearing.

Petitioner has no property right, as a nontenured employee, to continued
employment. Nor does his termination or the reasons given therefor deprive him
of the liberty to seek employment elsewhere. Roth, supra; Sindermann, supra
See Sallie Gorny v. Board of Education of the City of Northfield et al., Atlantic
County, 1975 S.L.D. 669, The matter of property rights of nontenure teachers
to continued employment under New Jersey law are explicitly set forth in
Gorny and need not be reiterated herein.

It was said by the Court in Tidewater Oil Company v. Mayor and Council
of the Borough of Carteret, 44 N.J. 338 (1965) that:

“xE*[t is clearly not enough if the asserted question is only remotely or
speciously connected to the Constitution by the loose or contrived use of
broad constitutional terminology. Shibboleth mouthing of constitutional
phrases like ‘due process of law’ and ‘equal protection of the laws’ does
not ipso facto assure absolute appealability.***” (at p. 342)

Similarly, herein, petitioner’s assertion that he performed his duties well as
principal and that he adduced testimony to that effect from others at the
informal appearance, provides insufficient reason to direct that the Board’s
determination be reviewed at a plenary hearing. While the Board could have been
more specific in stating its reasons for non-reemployment, it was under no
obligation to do so. The reasons given, related as they are to the broad areas of
responsibility of a principal, are not frivolous and are entitled to a presumption
of correctness. Absent a detailed listing of specific instances wherein the Board
acted arbitrarily, capriciously or unreasonably, the Commissioner will not direct
that the Board’s determination be subjected to further review. As was said in
Boult, supra:

“*#*%*[]t is not the function of the Commissioner***to substitute his

judgment for that of the board members on matters which are by statute
delegated to the local boards. ***” (193949 S.L.D,, at p. 13)
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The Supreme Court of New Jersey in Donaldson, supra, quoted with
approval George A. Ruch v. Board of Education of the Greater Egg Harbor
Regional High School District, Atlantic County, 1968 S.L.D. 7, appeal dismissed
State Board 1968 S.L.D. 11, aff’d New Jersey Superior Court (App. Div.) 1969
S.L.D. 202 wherein the Commissioner, in dismissing a Petition of Appeal, stated
that “**%g bare allegation is insufficient to establish grounds for action.***” (at
p. 10) (Emphasis supplied.)

Similarly, herein, petitioner’s pleadings, when viewed within the context
of the broad statutory powers granted to the Board to employ and to dismiss
teaching staff members, demands no further action. The remaining charge that
the continued presence of one member of the Board, who on two occasions
voluntarily chose to abstain from voting, was prejudicial to petitioner is barren
of such import as to warrant a hearing. A board of education member may not
be barred from being present or participating in discussion. Nor may a member
be barred from voting except in the case of conflict of interest. As was said in
Peter Contardo v. Board of Education of the City of Trenton, Mercer County,
1974 S.L.D. 650:

“*%*[T)he Legislature did not choose to make provision that a board of
education should be empowered to temporarily reduce its numbers by
suspending one or more of its members for either specific or indeterminate
periods of time.***[T]o do so would be inconsistent with a harmonious
interpretation of the statutes and would promote a possible decimation of
boards of education that would render them for short or long periods of
time less effective than was the intendment of the laws of the State of
New Jersey. ***” (at p. 653)

There is no showing that the Board member was in conflict of interest.
The unsupported allegation that her presence was prejudicial to petitioner sets
forth no rationale as to why she may have been in conflict of interest. The bare
allegation provides no basis for action. The Commissioner so holds.

For the foregoing reasons, the respondent Board’s arguments in support of
its Motion to Dismiss shall prevail. Accordingly, the Amended Petition of Appeal
is dismissed.

COMMISSIONER OF EDUCATION
February 3, 1976
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Board of Education of the Township of East Brunswick,

Petitioner,
A

Township Council of the Township of East Brunswick, Middlesex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Rubin and Lerner (Frank J. Rubin, Esq., of Counsel)
For the Respondent, Bertram E. Busch, Esq.

Petitioner, the Board of Education of the Township of East Brunswick,
hereinafter “Board,” appeals from an action of the Township Council of the
Township of East Brunswick, hereinafter “Council,” taken pursuant to N.J.S.A.
18A:22-37 certifying to the Middlesex County Board of Taxation a lesser
amount of appropriations for school purposes for the 1975-76 school year than
the amount proposed by the Board in its budget which was rejected by the
voters. The facts of the matter were adduced at a hearing conducted on
December 5, 1975 at the State Department of Education, Trenton, before a
hearing examiner appointed by the Commissioner of Education. The report of
the hearing examiner is as follows:

At the annual school election held March 11, 1975, the Board submitted
to the electorate proposais to raise $12,576,111 by local taxation for current
expense and $462,535 for capital outlay costs of the school district. These items
were rejected by the voters and, subsequently, the Board submitted its budget to
Council for its determination of the amounts necessary for the operation of a
thorough and efficient school system in the Township of East Brunswick in the

1975-76 school year, pursuant to the mandatory obligation imposed on Council
by N.J.S.A. 18A:22-37.

After consultation with the Board, Council made its determinations and
certified to the Middlesex County Board of Taxation an amount of $12,482,111
for current expenses and $56,535 for capital outlay. The pertinent amounts in
dispute are shown as follows:

Current Capital
Expense Outlay
Board’s Proposal $12,576,111 $462,535
Council’s Proposal $12,482,111 $ 56,535
Amount Reduced 3 94,000 $406,000
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The Board contends that Council’s action was arbitrary and unreasonable
and documents its need for the reductions recommended by Council with
written testimony and a further oral exposition at the time of the hearing.
Council maintains that it acted properly and after due deliberation and that the
items reduced by its action are only those which are not necessary for a
thorough and effficient education system. Council also documents its position
with written and oral testimony. As part of its determination, Council suggested
specific items of the budget in which it believed economies could be effected as
follows:

CHART I
Amount
Program Board’s Council’s of
Element Item Proposal Proposal Reduction
CURRENT EXPENSE:
334 Staff—Travel $ 55,820 $ 17,946 $ 37,874
411 Misc. Supls. 517,202 510,806 6,396
461 New Equip. 139,044 89,314 49,730
TOTALS $ 712,066 $618,066 $ 94,000
CAPITAL OUTLAY:
310 Prof. Servs. $ 122,000 $ —0- $122,000
510 Grounds Impr, 53,705 8,290 45,415
520 Bldgs. Impr. 286,830 48,245 238,585
TOTALS $ 462,535 $ 56,535 $406,000
GRAND TOTALS $1,174,601 $674,601 $500,000

The matter comes directly before the Commissioner for a determination in
the form of the pleadings, exhibits, and written and oral testimony marked into
evidence on December 5, 1975. Both parties have waived a hearing examiner
report in the interests of a timely determination. (Tr. 127) The Commissioner
herewith sets forth, seriatim, an analysis of the six proposed reductions.

Program Element 334 Staff, Travel Reduction $37,874

Council avers that economic conditions resulting in high unemployment
and rapid inflation require that the Board curtail its out-of-district travel and
abolish any out-of-State travel, a policy which Council states it has itself adopted
for municipal employees. (Exhibit I, at p. 44)

The Board states that the proposed $55,820 expenditure for travel which
represents a $20,679 increase over 1974-75 expenditures of $35,141, is essential
for the following reasons:

1. Negotiated agreements require an increase of $5,000 in mileage

reimbursement.
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2. Incorrect programmed budget code designations account for a $§10,000
increase in program element 334. (Tr. 79)

3. Increased costs of fees, tuition and travel to conferences and workshops
account for an increase of $5,679. (See Exhibit B.)

The Commissioner has carefully examined the exhibits before him and has
weighed the respective arguments of the litigants. It is determined that, within
the context of the budget defeat at the polls, the efforts of municipal
government to curtail expenditures for travel, and the heretofore mentioned
economic problems generally and on the Board’s financial base in particular,
travel expenditures should be kept at a minimum in the 1975-76 school year.

The Commissioner recognizes that district-wide travel must be compen-
sated as negotiated policies direct; however, both district-wide travel and
out-of-district travel should be curtailed to a reasonable minimum until the
Board’s budgetary crisis is past. Accordingly, the Commissioner, after careful
examination of the Board’s proposed expenditures (Exhibit B), determines that
the reduction of Council shall be sustained in the amount of $23,432 and that
$14,442 shall be restored to this program element.

Program Element 411 Miscellaneous Supplies Reduction $6,396

Council alleges that the Board, when asked, was unable or chose not to
provide details of current inventory of supplies. (Exhibit I, at p. 4) For this
reason Council questions the appropriation of as large a sum as $517,202 to an
item labeled “miscellaneous supplies’ and proposes a 1.23 percent decrease.

The Board maintains that no reduction is appropriate in view of
inflationary costs of supplies.

This program element designation in fact incorporates all types of school
supplies such as paper, art supplies, tests, workbooks, writing supplies and the
numerous consumable items necessary to educate pupils in a comprehensive
school. The Board budgeted $491,099 and actually spent $497,968 in this item
of its budget in 1974-75. It proposes a 3.9 percent increased expenditure for the
1975-76 school year. Pupil enrollment decreased from 10,258 in September
1974 by 124 pupils to 10,134 in September 1975. This represents a decline of
1.2 percent. Applying this percentage decline to the Board’s budgeted amount
for 1974-75 and computing the proposed increase over that amount indicates
that the per pupil increase would be only 6.5 percent, an increase less than the
inflationary rise in the average costs of school supplies. It was said by the
Commissioner in Board of Education of the City of Plainfield v. City Council of
the City of Plainfield et al., Union County, 1974 S.L.D. 913 that:

“*%* While the constitutional requirement which imposes on local school

districts the obligation to conduct ‘thorough and efficient’ programs of
education is nowhere precisely defined, the Commissioner holds that it
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must be interpreted to mean that as a minimum such programs are entitled
to a continuing sustenance of support, one marked by constancy and not
by vacillation of effort ***” (Emphasis supplied.) (at pp. 920-921)

There is ample evidence within the record that the Board has held
appropriations in this item at the 1974-75 level in numerous programs. (Exhibit
P, at pp. 17, 21, 49, 75, 95) In other programs it proposes increased
expenditures. (Id., at pp. 11, 13,16, 19, 25,43, 47, 53) In yet others it proposes
reduced expenditures for supplies. (Id., at pp. 2, 5, 29, 38, 55, 69, 87) It is not
necessary to set forth detailed listings of the many various kinds of supply items
included in this budgetary item. The record is indicative that the Board and its
agents have seriously considered the needs of varied programs and made their
determinations accordingly. Therefore, absent a rise in comparative expenditures
higher than the inflationary rise in cost of supplies, it is determined that $6,396
shall be restored to this program element. The Commissioner also directs the
Board to change the title of this line item to *“teaching supplies.”

Program Element 461 Instructional Equipment Reduction $49,730

Council proposes to reduce the Board’s expenditure of $139,044 in this
program element to $89,314. Council states that the Board has failed to
maintain a current inventory of instructional equipment resulting in unwise
overexpenditures. (Exhibit I, at p. 4)

The Board avers that its appropriation is necessary to implement
“***planned curriculum and instructional improvement through the acquisition
of equipment.***” (Exhibit C, at p. 1) The Board attributes this proposed
increase of $40,036 to the following:

1. Correction of miscoding by building administrators previously un-
familiar with program budgeting: $7,855.

2. Improved storage facilities for materials and equipment and work
areas: $6,903.

3. Additional equipment implementing a thorough and efficient educa-
tion: $25,278. (Exhibit C)

The Board further presents written testimony supporting its needs for
equipment which Council seeks to delete from the Board’s proposed purchases.
(Exhibit C, at pp. 1-22) These deletions are largely in the areas of storage
cabinets for individual teacher use, audiovisual equipment, printing equipment,
duplicators, television, risers, air conditioners and office equipment.

The Board overexpended its budget appropriation in this item for 1974-75
by $93,895 or 95 percent. This was but one of a number of budgetary items in
which the Board overexpended its original budget appropriations. While
sufficient unappropriated balances were available to the Board during 1974-75
to pay for this and other expenditures, they have been exhausted with the
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appropriation of $226,274 to current expense revenue for 1975-76. (Exhibits G,
J) Therefore, strict budgetary controls are imperative to insure that overexpen-
ditures do not precipitate the Board into a deficit financing position in the
1975-76 school year.

The Commissioner has carefully weighed the arguments within the factual
context of the record before him and determines that the Board’s expenditures
for new equipment and those items in program element 461 which are
incorrectly coded should be limited in the aggregate to an expenditure not to
exceed $111,813. This figure represents a ten percent inflationary increase over
the 1974-75 budgeted figure and additionally provides for those items which
through nescience were miscoded into this program element. Within this
limitation the Board may establish priorities as its discretion. Accordingly, it is
determined that $22,499 shall be restored to this program element and that the
reduction shall be sustained in the amount of $27,231.

Program Element 310 Professional Services Reduction $122,000

It is essential to understand that the Board presented to the voters in
December 1973 a referendum proposal for capital improvement totaling
$2,063,000. The referendum was approved by the voters. The total of bids
awarded and architects’ fees exceeded the amount of bond authorization.
Therefore, $111,000 of the architect’s fee was, by agreement with the architect,
deferred for payment from a subsequent budget. (Tr. 111, 116; Exhibit L)

Council vigorously objects to the Board’s having obligated itself to an
amount greater than that approved by the voters at the referendum. Council
further objects to the Board’s failure to use unappropriated balances available to
it during the 1974-75 school year to meet its obligation to the architectural firm.
(Exhibit I, at p. 5)

The Board recognizes that its remaining financial obligation to the
architect resulted from the agreement to defer payment of fees but avers that
such agreement, as opposed to rejection of bids and rebidding in a period of high
inflation, was in the best interests of the school district. The Board asserts that
the bids themselves were in fact less than the authorized bonded indebtedness of
$2,063,000, and that the Board publicly announced its intent to pay
architectural fees from the current operating capital outlay budget of 1975-76.
(Exhibit K)

It is clear that the Board deferred payment of a legal obligation to its
architect in an amount approximately $111,000, which amount is but a fraction
of the total architectural fee. (Tr. 107) Without question this was a legal
obligation which the Board, representing the school district, was required to
meet regardless of the wisdom or propriety of transferring such obligation from
bond funds to the annual school budget. It was revealed at the hearing that the
Board has, to date, reduced that obligation to $77,000. (Tr. 107)
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The Commissioner determines that it is in the best interests of the school
district that this long deferred obligation be paid and restores to this program
element $80,500, which amount includes $3,500 for a similar obligation paid
during the 1975-76 school year. (Tr. 109) The record contains insufficient
evidence that the Board has met its burden of proof as to need for restoration of
the remaining $41,500, which amount of the reduction is hereby sustained.

Program Element 510 Grounds Improvement Reduction $45415

Council asserts that such improvements as contemplated by the Board
should be incorporated into a bonding referendum and thus be subject to the
lower interest rates which generally apply to tax exempt investments. Council
avers that such a procedure would spread the payments for these improvements
over their useful life and decrease the current burden on the local taxpayer.
(Exhibit I, at pp. 5-6)

Conversely, the Board argues that the most economical course of action is
to pay for such improvements when the wotk is accomplished, thus obviating
any interest payments at all. The Board proposes to expend $42,325 for paving
of parking lots and driveways and to expend the remaining portion for fencing
and landscape improvement. (Exhibit D, at pp. 3-5)

The Commissioner opines that such necessary capital improvements of
lesser magnitude as are herein described may properly be scheduled for
completion and payment within the Board’s current operating budget. Thereby,
their total cost will be less than that experienced through bonding. It is evident,
however, that both the voters and Council seek to limit the current tax burden
by postponing such projects as may be deferred.

The Commissioner, in full consideration of the arguments advanced by the
Board and Council and the facts within the record, determines that $26,540
shall be restored to this program element and that $18,875 of the reduction shall
be sustained.

Program Element 520 Buildings Improvement Reduction $238,585

Council proposes that the Board’s expenditures during 1975-76 be limited
to $48,245 and that additional necessary building improvements be bonded. In
this regard Council’s arguments are essentially identical to those set forth in the
resume of Program Element 510 and need not be repeated here.

The Board proposes to expend $150,000 to puichase eight movable
classrooms to alleviate alleged overcrowding at the high school. Additionally, the
Board desires, inter alia, to alter, renovate and equip three classroom areas at a
cost of $72,900. (Exhibit D, at pp. 1-6)

The Commissioner has carefully considered the arguments concerning the

desirability of bonding the items of greater magnitude and concludes that,
absent a pupil overload of serious proportions, a bond referendum would be an
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appropriate course of action. A careful study of continuing enrollment trends is
likewise indicated. There appears no imminence of an abrupt increase in high
school enrollment in the near future, absent marked increase in resident
population. Rather, it appears that high school enrollment will remain static for
three years after which enrollment will decline.

Nevertheless, the Board must provide a viable program of education to its
present enrollment. Certain proposed projects of lesser magnitude which Council
seeks to eliminate should be provided. Among these is the proposed renovation
of a storage area at a cost of $5,000 to permit its use as an instructional facility.
(Exhibit D, at p. 2) Similarly, certain proposals which would contribute to the
safety and health of pupils and staff should be approved without delay. In
keeping with these determinations the Commissioner directs that $23,000 be
restored to this program element and the reduction be sustained in the amount
of $215,585.

A summary of those determinations heretofore set forth is found in Chart

II:
CHART II
Amount
Program Amount of Amount Not
Element Item Reduction Restored Restored
CURRENT EXPENSE:
334 Staff Travel $ 37,874 $ 14,442 $ 23,432
411 Misc. Supplies 6,396 6,396 -0
461 New Equip. 49,730 22,499 27,231
TOTALS $ 94,000 $ 43,337 $ 50,663
CAPITAL OUTLAY:
310 Prof. Servs. $122,000 $ 80,500 $ 41,500
510 Grounds Imp. 45,415 26,540 18,875
520 Buildings Imp. 238,585 23,000 215,585
TOTALS $406,000 $130,040 $275,960
GRAND TOTALS $500,000 $173,377 $326,623

The Board states that it has sustained a loss of anticipated State aid for
1975-76 operations of $758,044, of which $636,405 was in current expense and
$105,639 was in building aid. (Exhibit A) A review of the Board’s records in the
files of the Commissioner reveals that this loss of anticipated revenue was
experienced. It must likewise be recognized that the Board by letter dated
January 28, 1975 was advised by the Commissioner to anticipate for revenue
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purposes in its 1975-76 budget only those amounts which it had received in the
1974-75 school year. (Exhibit Q) In fact, as the result of the State’s fiscal crisis,
it is substantially these recommended amounts which have been authorized to be
distributed to the Board. The Board, however, unfortunately chose to
incorporate larger amounts of formula aid into the revenue portion of its budget.
Therefore, it may not within the parameters of this budget dispute be awarded a
greater restoration of funds than that which it has proven to be required in each
contested program element for a thorough and efficient educational program.
The Board must either use unanticipated revenues, of which there appear to be
some substantial amounts (Tr. 36), plan a curtailment of expenditures, or hold a
special budget referendum to bring its revenues and expenditures into balance.

Such fiscal control is, of course, of paramount importance in the absence
of available unappropriated balances. Therefore, it is imperative that the Board
and its agents follow the recommended procedures enunciated in the report of
the chief auditor to the Assistant Commissioner in charge of Administration and
Finance dated December 3, 1975, and referred to herein as Exhibit J.

The Commissioner finds and determines that the certification of the
appropriations necessary for school purposes for 1975-76 made by Council is
insufficient by an amount of $173,377 for the maintenance of a thorough and
efficient system of public schools in the district. He therefore certifies the
additional sum of $173,377 to the Middlesex County Board of Taxation, to be
added to the certification of appropriations for school purposes made by
Council, so that the total amount of the local tax levy for current expenses of
the school district for the 1975-76 school year shall be $12,525,448 and for
capital outlay $186,575.

COMMISSIONER OF EDUCATION
February 6, 1976
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Board of Education of the City of New Brunswick,

Petitioner,
V.
Mayor and City Council of the City of New Brunswick,
Middlesex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Terrill M. Brenner, Esq.
For the Respondent, Joseph E. Sadofski, Esq., and Gilbert L. Nelson, Esq.

Petitioner, hereinafter “Board,” appeals from an action of respondent,
hereinafter “Council,” certifying to the Middlesex County Board of Taxation a
lesser amount of appropriations for current expenses for the 1975-76 school
year than the amount proposed by the Board in the budget which it certified to
the Board of School Estimate. The facts of the matter were submitted in the
form of written testimony, and a hearing was conducted on September 25, 1975
at the State Department of Education, Trenton, by a hearing examiner
appointed by the Commissioner of Education. The report of the hearing
examiner is as follows:

On February 25, 1975, the Board certified to the Board of School
Estimate the amount of $8,719,209 to be raised by public taxation for current
expenses for the 1975-76 school year. The Board of School Estimate, consisting
of the Mayor, two members of Council and two members of the Board, on
March 14, 1975, voted 3-2 to reduce the Board’s budget for current expenses by
$1,189,105. Council later certified the total amount of $7,571,207 to be raised
by public taxation.

The Board avers that this reduction was arbitrary, capricious and
unreasonable and deprives the Board of funds necessary to provide a thorough
and efficient system of public education for the 1975-76 school year.

Council denies that the reduction of $1,189,105 in the Board’s budgeted
amount for current expenses threatens an adequate and efficient school system
or that it was made without due regard for educational needs.

The hearing examiner has examined the entire record and finds no
sufficient evidence to form a conclusion that Council acted in an arbitrary or
capricious manner. He therefore proceeds to set forth in chart form the line item
reductions proposed by Council:
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CHART I
Account Board’s Council’s Amount
Number Item Proposal Proposal Reduced
CURRENT EXPENSE:
J110.01 Bd. Secy. Off. Sals. $75,012 $69,012 $ 6,000
J110.04 Legal Servs, Sals, 12,921 12,190 731
J110,05 Supt. Off. Sals. 54,891 53,765 1,126
J110.08 Bus. Adm, Off, Sals. 41,443 39,117 2,326
J110.09 Bldgs. & Grnds. Sals. 24,771 23,416 1,355
J110.11 Personnel Off. Sals. 55,120 41,634 13,486
J110.13 Other Adm. Sals. 39917 —0-— 39917
J130.02 Bd. Secy. Off. Exp. 12,980 12,930 50
J130.06 Supt.’s Off. Exp. 12,000 8,650 3,350
J130.09 Bus. Adm. Off, Exp. 1,650 1,500 150
J130.10 Bldg. & Grnds. Exp. 1,050 900 150
J130.12 Pers. Off, Exp. 2,200 1,750 450
J130.13 Prtg. & Publ. 34,080 32,180 1,900
J130.14 Misc. Exp. Adm, 21,322 17,272 4,050
J211.00 Prins. Sals. 432,514 394,230 38,284
J212.00 Supvrs, Sals. 185,338 175,137 10,201
J213.00 Teachers Sals, 5,121,283 4,248,198 873,085
J214.01 Librarians Sals. 115,429 108,896 6,533
J214.02 Guidance Sals, 221,680 209,232 12,448
J214.03 Psych, Sals, 59,446 56,080 3,366
J214.04 Soc. Workers Sals. 50,944 48,061 2,883
J214.05 Learn. Dis. Spec. Sals. 93,459 88,962 4,497
J215.01 Prins, Clks, Sals. 187,014 169,234 17,780
J215.02 Supvrs. Clks. Sals. 51,672 48,748 2,924
J215.03 Instr. Clks. Sals. 62,339 58,888 3,451
J216.00 Other Instr, Sals. 302,313 286,301 16,012
J640.04 Telephone 44,000 65,000 - 21,000*
J710.00 Bldg. Repair Sals. 122,302 72,302 50,000
Unapp. Bal, & “Fringes” 93,600 -0 93,600
TOTALS $7,532,690 $6,343,585 $1,189,105

*Council has increased appropriation in this line item by $21,000.

Herewith are set forth the respective positions of the parties relative to the
major economies Council seeks to effect in the line items of the Board’s budget,

together with the recommendations of the hearing examiner to the Com-
missioner:
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J110.11 Personnel Office Salaries Reduction 313,486

Council avers that this line item may be reduced by eliminating an
automatic six percent increment ($2,897), eliminating one position ($8,499),
and eliminating Code-a-phone charges by reason of a recently installed Centrex
system.

The Board states only that it has committed salaries of $53,337, plus years
of service awards of $333, and anticipates Code-a-phone costs of $2,000.

Absent a showing by the Board of why it must maintain the position
Council suggests should be eliminated, the hearing examiner recommends that
the reduction in the amount of $8,499 be sustained and that $4,987 be restored
to this line item.

J110.13 Other Administrators—Salaries Reduction $39,917

Council argues that two administrative positions may be eliminated by
more efficient use of other employed personnel.

The Board states that the major responsibilities of these administrators are
soliciting funds and writing educational proposals, preparing central and State
reports, conducting studies and evaluations, developing a community relations
program, and maintaining liaison with community groups.

The hearing examiner finds the Board’s rationale compelling and concludes
that if Council’s reduction is given effect, the burden of necessary work could
not be absorbed by remaining personnel. It is further found that these two
salaries will total $39,159. (C-1) Accordingly, it is recommended that the
amount of $39,159 be restored in this line item and the reduction in the amount
of $758 be sustained.

J211.60 Principals—Salaries Reducrion $38,284

Council suggests that economies may be effected by eliminating an
automatic six percent increment and eliminating the position of an adminis-
trative assistant which position is now vacant.

The Board lists committed salaries of $442,502 which figure is greater
than the amount budgeted. Sabbatical costs for one one-haif year and filling of

the administrative assistant position plus years of service costs total an additional
$30,331.

The Board has negotiated salaries with its principals, vice-principals, and
administrative assistants which, under existing State law, must be provided for in
the budget. N.J.S.4. 18A:294.1 As was said in Board of Education of the
Borough of Haledon v. Mayor and Council of the Borough of Haledon, 1974
S.L.D. 712:
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“#*%*The adoption of a salary policy by a board of education for its
employees is not limited to teaching staff members, but extends also to all
employees of a board of education eligible to negotiate their salaries
pursuant to N.J.S.4. 34:13A-1 et seq.***” (at p. 717)

The Board is legally obligated to pay its principals, vice-principals, and
administrative assistants the amounts negotiated. There is no reason to believe
that the 3.6 percent reduction in pupil enroliment could be expected to
sufficiently reduce the need for such administrative personnel to allow for a
reduction of staff.

In view of the above findings and recognizing that the Board has budgeted
an insufficient amount in this line item to meet its salary obligations of
$462,993 (C-1), it is recommended that the full amount of the reduction of
$38,284 be restored to this line item.

J213.00 Teachers—Salaries Reduction $873,085

Council seeks the reduction of forty-three teaching positions at a savings
of $559,000 and includes the entire Gibbons School. Council avers that pupils in
that school should be incorporated into other regular school facilities. Council
desires to effect a savings of $280,296 by eliminating the six percent automatic
increment, another $12,000 by eliminating sabbatical leaves, an additional
$17,640 by eliminating four instructors in the ‘“‘pregnant teen” program, and a
final savings of $4,149 by eliminating normal increments for the aforementioned
forty-three teaching positions.

The Board argues that the minimal amount necessary to meet its
obligations under existing negotiated agreements and to meet the needs of
maintaining a thorough and efficient program of education is $5,041,374.

The hearing examiner finds that the Board, in the context of the reduction
in pupils which resulted from withdrawal of North Brunswick pupils, or
otherwise, has reduced its teaching staff by forty teachers since the 1974-75
school year. Its actual pupil reduction since September 1974 is 203 which
represents 3.6 percent of the total pupil population of 5,577. This contrasts with
a teacher reduction of forty-three (10.4%) in the same period. However, at the
direction of the Commissioner, a number of teachers remained in the employ of
the Board during the 1974-75 school year upon the withdrawal of North
Brunswick High Schoaol pupils. (Tr. 17) Board of Education of the City of New
Brunswick v. Board of Education of the Township of North Brunswick and
Board of Education of the Borough of Milltown, Middlesex County, 1974 S.L.D.
938 Thus, the teaching staff total in relation to the number of remaining pupils
in the Board’s secondary school program was abnormally high in 1974-75 and
is being adjusted in the 1975-76 school year.

The Board’s actions in reducing staff are indicative that it is mindful of the

necessity to operate its schools economically. The Board seeks to maintain
desirable pupil-teacher ratios. These ratios would by adversely affected if
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forty-three additional teaching positions were eliminated. However, it is
apparent that the Board anticipated a pupil enrollment of 5,612 in September
and staffed its schools accordingly. The actual pupil enrollment on September
30, 1975, was 5,374, a figure 238 less than anticipated. (C-1) In the context of
these enrollment figures, the hearing examiner finds that the Board may safely
reduce its staff by six additional teachers without adverse effect upon its
anticipated teacher-pupil ratios. This will effect a savings of $44,100, computing
this possible savings at six-tenths of an average salary of $10,000 during the
period January through June 1976 when such savings may yet be accomplished
in the 1975-76 school year.

The Board, however, is obligated to provide in its budget sufficient funds
to meet the salary requirements it has negotiated. Haledon, supra; N.J.S.A.
18A:294.1 It may not act in disregard of benefits such as sabbaticals which it
has negotiated. Nor may it legally neglect the educational needs of its teenage
pupils who become pregnant.

The acting Superintendent testified at the hearing that the Gibbons School
maintains an alternative program where seventy-two students are taught by one
principal and three teachers plus community resource volunteers. (Tr. 22-24) An
analysis of this pupil-teacher ratio reveals that, if the Gibbons School were
closed, those seventy-two pupils for whom a pupil-teacher ratio is maintained
comparable to that in the entire district would necessitate additional teachers
elsewhere. No savings could be afforded by such action even if it were assumed,
arguendo, that such action was desirable.

In summary, the hearing examiner finds that the salaries of all teachers
presently employed would require an amount of $4,995,221 (C-1) from which
may be deducted the amount of $44,100, ante, thereby reducing the
requirement to $4,951,121, an amount $170,162 less than the amount budgeted
by the Board. Accordingly, it is recommended that the reduction be sustained in
the amount of $170,162 and that $702,923 be restored to this line item.

J215.01 Principals Clerks—Salaries Reduction $17,780

Council seeks to eliminate the six percent automatic increment ($9,780)
and eliminate the contingency for overtime which it believes unnecessary
($8,000).

The Board merely states that the minimum amount it requires in this line
item, including the overtime contingency, is $181,802 of its originally budgeted
$187,014.

Absent a stated rationale by the Board with respect to the maintenance of
a contingency of $8,000, but in recognition that negotiated salaries must be
provided for, the hearing examiner concludes that $173,802 must be provided.
Haledon, supra Hence, it is recommended that the reduction be sustained in the
amount of $13,212 and that $4,568 be restored to this line item.
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J710.00 Building Repair—Salaries Reduction $50,000

Council states that in this line item the Board is overstaffed and may
eliminate two and one-half positions at a savings of $50,000.

The Board states that expenditures in this line item in 1974-75 were
$112,130 and that its anticipated expenditures, including an apprentice yet to
be hired, will approximate in 1975-76 a lesser sum of $107,200. The Board’s
arguments that its present policies of staffing are economy oriented are
convincing. The Commissioner has on numerous occasions stated that thorough
and efficient education is marked by constancy as opposed to vacillation of
effort. Board of Education of the City of Plainfield v. City Council of the City
of Plainfield et al., Union County, 1974 S.L.D. 913 Within such a context, the
hearing examiner recommends that the reduction be sustained in the amount of
$15,122 and that $34,878 be restored to this line item.

Unspecified Accounts Reduction $93,600

Council avers that reductions in staff it has proposed, if effected, would
result in further savings in fringe payments such as insurance and various
employee benefits, as well as supplies, maintenance costs, and materials. Council
further asserts that unappropriated balances are excessive.

The Board objects that Council has failed to specify which line items are
reduced by $93,600 and states further that reductions of staff and salaries as
suggested by Council, even if implemented, would not substantially reduce
“fringes” such as F.I.C.A. payments and pension payments, since the Board is
obligated in this sector only for nonprofessional employees.

Absent a reduction of specific line items, the Board’s argument respecting
“fringes” must prevail. Board of Education of East Brunswick v. Township
Council of East Brunswick, 48 N.J. 94, 105 (1966)

It remains to consider Council’s assertion that the Board’s unappropriated
balance in its current expense account may properly be reduced. In this re-
gard the Board represented at the hearing that its July 1, 1975 current expense
unappropriated balance approximated $222,000. (Tr. 27) This amount repre-
sents approximately 2.1 percent of the Board’s proposed total current expense
budget which exceeds $10,600,000.

It was further revealed at the hearing that the Board is obligated to pay
legal expenses in condemnation litigation for which there is no budget line item
provision. These costs will approximate $45,000. (Tr. 28) The Board is also
experiencing a loss of revenue from tuition pupils by reason of declining
enrollment from a sending district. The Board estimates this loss of revenue at
$94,600. (Tr. 8)

In view of these substantial losses of revenue and legal obligations and in
the context of the Board’s limited reserves, the hearing examiner recommends

97



You are viewing an archived copy from the New Jersey State Library.

that the Board’s unappropriated free balance be maintained intact. Con-
sequently, it is recommended that the full amount of this reduction be restored
in the amount of $93,600.

CHART II
Amount
Account Amount of Amount Not
Number Item Reduction Restored Restored
J110.11 Personnel Office Sals. $ 1348 § 4987 § 8,499
J110.13 Other Adm. Sals. 39917 39,159 758
J211.00 Principals Sals. 38,284 38,284 —0-—
J213.00 Teachers Sals. 873,085 702923 170,162
J215.01 Principals Clks. Sals. 17,780 4,568 13,212
J710.00 Building Repairs Sals. 50,000 34,878 15,122
Unapp. Bal. & “‘Fringes” 93,600 93,600 -0-
SUBTOTALS $1,126,152 $918,399 $207,753

The hearing examiner has similarly examined the record before him and
sets forth the following recommendations in chart form with respect to those
remaining relatively small reductions deemed appropriate by Council:

CHART III

Amount
Account Amount of Amount Not
Number Item Reduction Restored  -Restored
CURRENT EXPENSE:
J110.01 Board Secy. Off. Sal. $ 6000 §$§ 6000 § —0-—
J110.04 Legal Servs. Sals. 731 731 —-0-
J110.05  Supt. Off. Sals. 1,126 1,126 -0~
J110.08 Bus. Adm. Off. Sals. 2,326 1,505 821
J110.09 Bldg. & Grnds. Sals. 1,355 1,355 —-0-
J130.02 Bd. Secy. Off. Exp. 50 -0-— 50
J130.06 Supt. Off. Exp. 3,350 1,666 1,684
J130.09 Bus. Adm. Off. Exp. 150 —-0- 150
J130.10 Bldgs. & Grnds. Exp. 150 150 -0-
J130.12 Pers. Off. Exp. 450 250 200
J130.13 Prtg. & Publ. 1,900 -0 1,900
J130.14 Misc. Exp. Adm. 4,050 4,050 —0-
J212.00 Supvrs. Sals. 10,201 8,207 1,994
J214.01 Librarians Sals. 6,533 -0 6,533
J214.02 Guidance Sals. 12,448 -0 - 12,448
J214.03 Psych. Sals. 3,366 1,548 1,818
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J214.04 Soc. Workers Sals. 2,883 2,786 97
J214.05 Learn. Dis. Spec. Sals. 4,497 -0 - 4,497
J215.02 Supvrs. Clks. Sals. 2924 -0- 2,924
1215.03 Instr. Clks. Sals. 3,451 3,095 356
J216.00 Other Instr. Sals. 16,012 16,012 —-0-—

SUBTOTALS CHARTIII $§ 83953 § 48481 § 35472

SUBTOTALS CHART I  §1,126,152  $918,399  $207,753
TOTALS $1,210,105 $966,880  $243,225

This concludes the report of the hearing examiner.

The Commissioner has thoroughly reviewed the entire record, including
the hearing examiner report and the exceptions filed by the respective parties
pursuant to M.J.4.C. 6:24-1.16.

Council takes exception to the hearing examiner’s recommendations for
line items J110.13 and J211. A thorough review of the Board’s present and past
staffing of administrators and principals convinces the Commissioner that the
Board must maintain, for the present, a complement of principals and
administrators comparable to that which existed in 1974-75 and compensate
them in accord with existing salary policies. Plainfield, supra

Similarly, in respect to Council’s objection concerning teachers’ salaries
awarded under line item J213, the Commissioner determines that the Board has
negotiated in good faith a salary policy with its teachers. Such a policy,
irrespective of any wage freeze for city employees which may exist, is entitled to
a presumption of correctness. It is clearly stated in V.J.S. 4. 18A:294.1 that:

“A board of education of any district may adopt a salary policy, including
salary schedules for g/ full-time teaching staff members***. Every school
budget adopted, certified or approved by the board, the voters of the
district, the board of school estimate, the governing body of the
municipality or municipalities, or the commissioner, as the case may be,
shall contain such amounts as may be necessary to fully implement such
policy and schedules for that budget year.” ( Emphasis supplied. )

See also Haledon, supra. The Commissioner determines that the further teaching
staff reduction proposed in respondent’s exceptions is unwarranted. Plainfield,
supra Nor will the Commissioner order reductions in such a nebulous category as
“Unspecified Accounts.” East Brunswick, supra
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The Commissioner has also thoroughly reviewed the record concerning
those six line items enumerated in the exceptions wherein the Board avers that
further restorations are required. There is insufficient weight of evidence to
conclude that the Board has sustained its burden of proof that further
restorations are essential to meet the constitutional requirement of a thorough
and efficient education.

The recommendations of the hearing examiner in respect to all con-
troverted line items are accepted and incorporated herewith into the determin-
ation of the Commissioner. It must, however, be recognized that Council, in
fact, reduced the Board’s line item current expense appropriations by
$1,210,105 (Chart III) while at the same time reducing the Board’s certification
for current expenses by the lesser amount of $1,189,105. The difference
between these two amounts is $21,000, and is accounted for in Council’s
increase in line item J640.04. (See Chart 1.) Therefore, an equitable determin-
ation requires that both the total amount of reduction and the amount restored
as shown in Chart I1I be reduced by $21,000.

Accordingly, it is determined that Council’s certification of appropriations
necessary for school purposes in the Board’s current expense account is
insufficient by an amount of $945,880 to maintain a thorough and efficient
system of schools in the district. The Commissioner hereby certifies the
additional sum of $945,880 to the Middlesex County Board of Taxation. This
additional certification, together with the original certification of $7,530,104
made by Council, results in a total amount of local tax levy for current expenses
of the school district for the 1975-76 school year of $8,475,984. This amount,
combined with the Board’s capital outlay appropriation of $41,103, previously
certified by Council, will cause the total certification for current expenses and
capital outlay for 1975-76 to be $8,517,087.

COMMISSIONER OF EDUCATION
January 30, 1976
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Board of Education of the Township of Willingboro,
Petitioner,
V.
Township Council of the Township of Willingboro, Burlington County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Kessler, Tutek and Gottlieb (Myron H. Gottlieb, Esq.,
of Counsel)

For the Respondent, Quinn and Jacobi (Allen S. Jacobi, Jr., Esq., of
Counsel)

Petitioner, hereinafter “Board,” appeals from an action of respondent,
hereinafter “Council,” certifying to the Burlington County Board of Taxation a
lesser amount of appropriation for the school year 1975-76 than the amount
proposed by the Board in its budget which was rejected by the voters. The facts
of the matter were submitted in the form of written testimony, and a hearing
was conducted on September 8, 1975 at County Building A-4, Mount Holly, and
on September 11, 1975 at the State Department of Education, Trenton, by a
hearing examiner appointed by the Commissioner of Education. Briefs were
submitted by the litigants subsequent to the hearing. The report of the hearing
examiner is as follows:

At the annual school election held March 11, 1975, the voters of the
school district rejected the Boards proposal to raise by public taxation
$8,881,857 for current expenses and $238,850 for capital outlay of the school
district for the 1975-76 school year. The proposed budget was then delivered to
Council, pursuant to statute, for the determination of the amount of
appropriations for school purposes to be certified to the County Board of
Taxation. Subsequently, Council adopted a resolution certifying the amounts to
be raised by public taxation as $8,746,857 for current expenses and $57,850 for
capital outlay. The effect on Council’s action with respect to the amounts to be
raised by public taxation is summarized as follows:

Proposed By Certified By

Board Council Reduction
Current Expense $8,881,857 $8,746,857 $135,000
Capital Outlay 238,850 57,850 181,000
Total $9,120,707 $8,804,707 $316,000
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The Board contends that the reduction deemed appropriate by Council
will provide insufficient funds to conduct a thorough and efficient educational
program. It labels Council’s action as arbitrary and capricious and appeals to the
Commissioner to restore to its budget the entire amount of each reduction.
Council expresses a contrary view and avers that reductions may properly be
made from five general areas of the Board’s program budget. These proposed
reductions and the proofs with respect to them will be reviewed in narrative
form, post, by the hearing examiner. At this juncture, however, it is appropriate
to consider the charge pressed by the Board that Council acted in an arbitrary
and capricious manner in the certification of a lesser amount of appropriations
than those set forth in the Board’s budget.

The Board argues, inter alia, that Council’s consideration of the budget
was cursory. Council avers to the contrary that it gave serious consideration
within the limits of the time schedule as modified by the Legislature in 1975 for
such consideration.

The hearing examiner has considered and weighed the testimony and
documentary evidence relative to this charge. (Exhibits J, K, L) It is found that
the Board met jointly with Council on two occasions and that Council on at
least three other occasions met separately to consider the defeated budget and
make a determination on the amounts of appropriations to be certified. It is
further found that Council gave serious consideration to vital educational
matters in arriving at its determination. Absent a showing of frivolity, bad faith,
or unreasonableness on the part of Council, the hearing examiner finds
insufficient evidence to conclude that Council acted in a cursory, arbitrary or
capricious manner.

The proposed reductions by Council in five areas of the Board’s program
budget are consolidated and expressed in the form of comparable line item
reductions of a traditional budget as follows:

CHART1
Account Proposed By Certified By
Number Item Board Council Reduction
CURRENT EXPENSE:
J120 Legal fees $ 8,000 —-0- $ 30,000%
J211 Prins. Sals 447403 $ 402403 45,000
J213 Elem. Tchrs.
Sals. 5,207,410 5,156,410 51,000

J240 Teach. Supls. 337,579 328,579 9,000

TOTAL $6,000,392 $5,887,392 $135,000%
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CAPITAL QUTLAY:
L1230 Buildings $ 238,850 § 57,850 $181,000

GRAND TOTAL $6,239,242 $5,945,242 $316,000*

*Council chose to reduce item by amount greater than Board’s appropriation.

Herewith are set forth seriatim Council’s proposed reductions with the
respective positions of the litigants, and the hearing examiner’s recommenda-
tions to the Commissioner:

J120 Legal Fees Reduction $30,000

The Board budgeted $8,000 for legal fees for the 1975-76 school year.
Council seeks to effect a reduction in excess of this amount on the basis of its
understanding that the Board, in fact, anticipated an expenditure for legal
services of at least $60,000 and made provision elsewhere in its budget at the
time it was compiled. (Exhibit L, at p. 148)

In this regard, Council avers that the Board’s legal fees should not exceed
$30,000 and a savings of at least $30,000 may, therefore, be effected. (Exhibit
L)

The Board denies making provision elsewhere in its budget for payment of
legal fees. It holds that anticipated expenditures of $30,800 will necessitate
reductions of other services by at least $22,800. (Tr. 11-109, 120) The Board
states that Council’s reduction in excess of the amount budgeted for legal fees is
unreasonable and that the reduction places the Board at a disadvantage since it
will not be able to defend or so much as identify what other programs or services
are labeled excessive by Council. In Board of Education of East Brunswick v.
Township Council of East Brunswick, 48 N.J. 94 (1966), the Court commented
as follows:

“**#*The governing body, may, of course, seek to effect savings which will
not impair the educational process. But its determinations must be
independent ones properly related to educational considerations rather
than voter reactions. In every step it must act conscientiously, reasonably
and with full regard for the State’s educational standards and its own
obligation to fix a sum sufficient to provide a system of local schools
which may fairly be considered thorough and efficient in view of the
makeup of the community. Where its action entails a significant aggregate
reduction in the budget and a resulting appealable dispute with the local
board of education, it should be accompanied by a detailed statement
setting forth the governing body’s underlying determinations and sup-
porting reasons.***” (Emphasis added.) (at p. 105)

The hearing examiner finds in this instance that Council has not
sufficiently detailed those items of the budget which it seeks to reduce, to the
extent of the difference between $8,000, which the Board did budget for legal
fees, and the sum of $30,000 which Council seeks as a total reduction.
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The hearing examiner finds, additionally, that the Board’s legal fees in
1974-75 totaled $55,655 for which it had budgeted only $8,000. This stands in
contrast to the preceding year when the Board’s legal expenses exceeded the
budgeted amount by only $3,840. (Exhibit M) A member of the Board testified
that it was through inadvertent error of oversight that a sufficient amount was
not budgeted for 1975-76. (Tr. 11-120)

Testimony by this member of the Board’s budgeting committee establishes
that the Board has, in fact, contracted for attorneys’ services to the extent of
$30,800, which is $22,800 in excess of its appropriation. (Tr. 1I-116) Absent
convincing evidence that conclusively shows the Board to have acted in devious
manner or in bad faith in budgeting only $8,000 for legal fees, and absent a
conclusive designation by Council as to which other items of the budget it
believes may be reduced, it is recommended that the entire amount of the
$30,000 reduction be restored.

J211  Principals, Salaries Reduction $45,000

Council recommends a consolidation of administrative staff in keeping
with what it believes to be a significant downward trend in pupil enrollment.
(Exhibit L, at pp. 147-148) Specifically, Council seeks the deletion of one high
school assistant principal at a savings of $25,000 and one elementary school
vice-principal at an additional savings of $20,000 (Tr. I-157)

The Board maintains that these administrative positions are essential.

The Superintendent testified that nine of a total of ten authorized
positions for elementary principals and vice-principals had been filled and that it
was his intention not to recommend filling the vice-principalship at the Country
Club Ridge Elementary School. This school is the smallest elementary school in
the district with 471 pupils. (Exhibit D; Tr. 1-142, 145) The Superintendent
stated that it was his intention to recommend that the money saved thereby be
utilized to employ a director of guidance at the new Willingboro High School for
which position no budgetary provision was made. (Tr. 1-146)

In consideration of the testimony of the Superintendent that it is not
essential to employ a vice-principal in one of its elementary schools and absent
convincing showing of dire need for additional administrative personnel in the
high school sector, it is recommended that this portion of Council’s reduction to
the extent of $20,000 be sustained.

With respect to Council’s suggested reduction of one assistant principal at
the new Willingboro High School, it is noted that each of the Board’s secondary
schools is allocated one principal, one vice-principal and one assistant principal.
(Tr. 1-138, 152) The Willingboro Senior High School was opened in September
1975 and has a pupil enrollment of 1,541 as compared to the John F. Kennedy
Senior High School with an enrollment of 1,499. (Exhibit D) The hearing
examiner finds that it is essential that both of these large educational units be
provided with both a vice-principal and an assistant principal. There is evidence
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that at the senjor high school level the pupil enrollment is still on the increase in
Willingboro, rather than in decline, as Council suggests. (Exhibit A, at pp. 10-12;
Exhibit D) In keeping with the foregoing findings, it is recommended that this
portion of Council’s suggested reduction be restored in the amount of $25,000.

In summary, it is recommended that $20,000 of the reduction be
sustained and $25,000 be restored.

J213 Teachers, Salaries Reduction $51,000

Council avers that declining pupil enrollment coupled with severe
economic pressures on the taxpayers provide persuasive reasons for reducing the
elementary school teaching staff by at least four teachers at a savings of $51,000
(Exhibit A, at p. 147; Tr. 1-37, 106, 108, 112)

The Board holds that it is obligated by the terms of its negotiated agree-
ment with its teachers to strive to achieve a teacher-pupil ratio of one to twenty-
five. (Tr. 1-68; Exhibit C) The Board argues that a decrease of elementary
school teaching staff would be contrary to both the spirit of this agreement and
a thorough and efficient education.

An analysis of the September enrollment figures of the Board’s elementary
schools (Exhibit D) reveals that in each of the Board’s ten elementary schools an
overall ratio of less than twenty-five pupils to one teacher has, in fact, been
achieved. If a single teacher were to be taken from each of the ten schools, the
overall teacher-pupil ratio in those schools would not exceed one to twenty-five.
Were a total of four teachers to be taken from the ten elementary schools, the
resultant overall ratio in the elementary schools would be one teacher to
twenty-two and one-half pupils. It is apparent, therefore, that a reduction of
four teachers would not threaten the goal of one teacher to twenty-five pupils.

In consideration of the above finding, the hearing examiner recommends
that the entire amount of Council’s reduction of $51,000 be sustained.

J240 Teaching Supplies Reduction $9,000

Council asserts that the reduction of $9,000 is justified by declining pupil
enrollment and, in any event, is an insignificant amount in a line item for which
the Board budgeted $337,579.

The Board avers that reduction in teaching supplies is a negative factor in
teacher and pupil morale and causes nuisance complaints from parents. (Tr.
11-22)

The hearing examiner notes that the Board’s calculations were based on a
projected 1975-76 pupil enrollment of 13,503. (Tr. II-11) This estimate was
later reduced to 13,127. (Exhibit A, at p. 12) Enrollment as reported by the
Superintendent on September 9, 1975 was 13,072, which figure the Super-
intendent expects to rise during the year, based on prior experience in the
district. (Tr. 11-29)
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The Business Administrator testified that an expenditure of $27.79 per
pupil was projected for 1975-76, which figure would provide for an eight
percent increase over the prior year’s expenditure as mitigation for inflation. (Tr.
I1-3) Assuming, arguendo, that pupil enrollment will rise to the Board’s revised
estimate of 13,127, it is found that the Board’s budgeted figure of $377,979,
when reduced by $9,000 to $368,979, is more than adequate for the proposed
per pupil expenditure of $27.79 which would require $364,800. In view of this
finding, it is recommended that the reduction by Council of $9,000 be sustained
in full.

L1230 Buildings Reduction $181,000

The Board currently operates an alternative school program in a rented
building which lease is not renewable for the 1976-77 school year. Forty-four
pupils are currently enrolled in this program (Tr. II-52) but the coordinator of
this program estimates that at least eighty pupils in the district would benefit
therefrom (Tr. 1I-55) The Board desires to purchase five relocatable classrooms
to house an expanded alternative school program at a cost of $135,000 on a site
it presently owns. (Tr. [1-66-67) In addition the Board budgeted $142,000 for
renovations at the John F. Kennedy High School, in order to increase to a total
of fifteen the vocational career cluster areas available to its senior high school
pupils. Additional small renovations projects were planned at a cost of $3,850.
The Board further lists as second priority items $125,000 of roadway and
partitioning improvements that it avers should be accomplished. (Petitioner’s
Brief, at p. 4)

Council does not contest the desirability of the alternative school or
renovations to the John F. Kennedy High School. It fact, it supports the
projected improvements to the full extent of the Board’s proposed capital
appropriation of $238,850. Council contends, however, that $181,000 should be
appropriated from the unappropriated free balance in its capital account and
from the unexpended balance of $381,000 from the bond issue for the
Willingboro High School. (Respondent’s Brief, at p. 3) Council argues that
unappropriated balances from the bond issue may legally be appropriated by the
Board to its capital outlay account pursuant to N.J.S.A. 18A:24-54. Council
argues that relocatable buildings are not permanent structures and come within
the purvue of authorized expenditures from the Board’s capital outlay account
and that these funds, being available, should be used for such purpose to reduce
the tax burden on the taxpayers. (Respondent’s Brief, at pp. 3-8)

The Board argues, conversely, that its Willingboro High School, although it
is now occupied, has not yet been completed and that when encumbrances are
considered, the available unappropriated balance from the bond issue is only
$286,709. The Board avers that impending litigation occasioned by delays of
over eighteen months threaten this remaining balance. (Petitioner’s Brief, at p.
15) The Board holds that only when it determines that the building project is
completed and free of encumbrances may it legally transfer unappropriated
funds from its bond issue to its capital outlay account. The Board asserts that it
has not so determined, and that it cannot make this determination while faced
with possible litigation and arbitration proceedings.
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The hearing examiner finds the Board’s logic compelling and knows of no
reason why the discretion of the Board should not control in this regard. It was
stated by the Commissioner in Boult and Harris v. Board of Education of
Passaic, 1939-49 S.L.D. 1, aff’d State Board of Education 15, 135 N.J.L. 329
(Sup. Cr. 1947), aff’d 136 N.J.L. 521 (E.&A. 1948) that:

“**¥%[I]1t is not a proper exercise of a judicial function for the
Commissioner to interfere with local boards in the management of their
schools unless they violate the law***or abuse their discretion in a
shocking manner. Furthermore, it is not the function of the Commissioner
in a judicial decision to substitute his judgment for that of the board
members on matters which are by statute delegated to the local boards.
Finally, boards of education are responsible not to the Commissioner but
to their constituents for the wisdom of their actions.***” (at p. 13)

In the light of such clear law, it is recommended that the Commissioner not
direct the Board to appropriate any portion of the remaining funds from the
bond issue for the Willingboro High School at this time into its capital outlay
account.

The Business Administrator testified that, in an effort to economize, the
Board has assigned its fourteen maintenance employees to accomplish the
desired remodeling at the John F. Kennedy High School which was accom-
plished at a cost approximating $70,000, excluding labor. For this project the
Board had appropriated $142,000 in its proposed budget. The Business
Administrator testified that, while this represented a substantial reduction in
contract payments, the preventive maintenance program of the district was
brought to a standstill and other projects had to be postponed. (Tr. II-88)

The hearing examiner finds that $110,000 was available to the Board in
the unappropriated free balance of its capital outlay account as of July 1, 1975.
The Board budgeted an additional $238,850 for capital outlay in 1975-76. The
Board has expended $70,000 as a result of the renovation program, ante. It
becomes clearly apparent that the Board will have available, if Council’s
reduction of $181,000 is fully sustained, insufficient funds to complete its
remaining list of first priority projects, estimated at $138,000, for the
relocatable buildings and smaller projects.

July 1, 1975 Unapprop. Free Bal. $110,000
Board’s 1975-76 Budget Approp. 238,850
$348,850
Less Council’s Reduction $181,000
Less Outlay for Renovations 70,000
251,000
Balance Available $ 97,850
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Remaining Priority Projects $138,850
Balance Available 97,850
Amount Required for Completion $ 41,000

Within the context of Council’s agreement as to the essentiality of thest
high priority projects, it is recommended that $41,000 be restored to the
Board’s capital outlay account and that the reduction be sustained in the
amount of $140,000. The hearing examiner knows of no reason why the Board”
unappropriated free balance in its capital outlay account should not be utilizec
toward this end.

The recommendations of the hearing examiner are summarized below ir

Chart I1:

Account Amount of Amount Amount Not

Number Item Reduction Restored Restored

CURRENT EXPENSE:

1120 Legal Fees $ 30,000 $30,000 $ -0~

J211 Prin. Sals. 45,000 25,000 20,000

J213 Tchrs. Sals. 51,000 -0- 51,000

J240 Teach. Supls. 9,000 - 0- 9,000

TOTAL $135,000 $55,000 $ 80,000

CAPITAL OUTLAY:

L1230 Buildings $181,000 $41,000 $140,000
GRAND TOTAL $316,000 $96,000 $220,000

This concludes the report of the hearing examiner.

* * * *

The Commissioner has thoroughly reviewed the entire record of the matte:
herein controverted, including the report of the hearing examiner and the
exceptions thereto as filed by respective counsel pursuant to N.J.A.C. 6:24-1.16

Council takes exception to the fact that the hearing examiner did nos
accept Council’s position that certain unallocated bond issue proceeds for a new
construction project should be appropriated for the renovation and renewal of
an older building facility. In this regard, Council cites Botkin v. Mayor anc
Borough Council of the Borough of Westwood et al., 52 NJ. Super. 416
426427 (App. Div. 1958), appeal dismissed 28 N.J. 218 (1958). The Boarc
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argues that, therein, it was held that the municipal government may properly
express its judgment in the matter of a defeated budget.

The Commissioner agrees that the governing body, in such an instance,
may properly express its judgment; however, its judgment may not supersede the
Board’s discretion or mandate the reversal of the Board’s best judgment. This
determination is grounded in the opinion of the Court in Botkin, supra. Nor is
the Commissioner bound by Council’s judgment in such a matter. It was said by
the Appellate Division of the New Jersey Superior Court in Michael A. Fiore v.
Board of Education of the City of Jersey City, Hudson County, 1965 S.L.D. 177
that:

“***The Legislature has committed the operation of local schools to
district boards of education.*** The powers of boards of education in the
management and control of school districts are broad. Downs v. Board of
Education, Hoboken, 12 N.J. Misc. 345, 171 A. 528 (Sup. Ct. 1934),
aff’d. sub nomine Flechtner v. Board of Education of Hoboken, 113
NJ.L 401 (E. & A. 1934)¥** Where a board, in the exercise of its
discretion, acts within the authority conferred upon it by law, the courts
will not interfere absent a showing of clear abuse.*** In short, we may not
substitute our discretion for that of the local board, nor may we condemn
the exercise of the Board’s discretion on the ground that some other
course would have been wiser or of more benefit to the parties or
community involved. Boult, supra (136 N.J L. at p. 523).***” (at p. 178)

See also Quinlan v Board of Education of North Bergen Township, 73 N.J.
Super. 40, 46 (App. Div. 1962). Absent a showing of abuse of discretion, the
Board’s determination must prevail wherein it decided not to utilize bond
proceeds from its yet uncompleted building project to renovate an older
building. The Commissioner so holds.

Council takes further exception to the recommendation that $41,000 be
restored to the capital outlay account, since the proposed relocatable buildings
will not, in any event, be utilized during the 1975-76 school year.

Unquestionably, the Board does not propose that its alternative school
occupy the relocatables until the ensuing school year. The Board is faced, how-
ever, with the absolute necessity of procuring alternate accommodations when
its nonrenewable lease expires. In consideration of the necessary lead time to
prepare the site and foundations and in further consideration of the uncertainty
that would be engendered in the event of a defeat of the Board’s 1976-77 budget
at the polls, the Commissioner determines that provision shall be made in the
1975-76 budget for these relocatable structures. As was said in Board of Educa-
tion of the City of Plainfield v. City Council of the City of Plainfield et al.,
Union County, 1974 S.L.D. 913:

“**%*[A]ls a minimum such programs are entitled to a continuing sus-
tenance of support, one marked by constancy and not by vacillation of
effort. **+*> (at p. 921)
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The Board, for its part, takes exception to the fact that the hearing examiner
failed to note that it expended for equipment and fixtures a total of $28,000 as
part of the renovations at the John F. Kennedy High School. The exception has
no merit since the record shows only that for this project the Board expended
$70,000. (Tr. 11-92) Accordingly, it is determined that the Board has not proven
that an additional $28,000 should be added to the restoration of $41,000 in line
item L1230. In this, as in all other points, the recommendations of the hearing
examiner are determined to be valid.

Finally, the Board by letter dated December 23, 1975, prays the Com-
missioner to restore the entire amount of the reduction for the reason that the
Board”***will not be receiving a substantial amount, in excess of $450,000, in
State aid for the fiscal year 1975-76 which the State had indicated previously
that the Board would receive.***”” (Board’s Letter of December 23, 1975)

A careful analysis of the Commissioner’s own files reveals that the Board
listed in its 1975-76 budget as anticipated revenue for atypical pupil aid
$1,062,600. (C-4) It also reveals that the Board was notified on the SA-2 form
from the State Department of Education on November 15, 1974 that, subject to
legislative or judicial change, it could anticipate receipt of $1,265,000 in
atypical pupil aid for the 1975-76 school year. (C-1)

The State Department relies initially, subject to audit, upon local school
districts’ A4-2 reports tor their statements of actual expenditures for atypical
pupil aid. The Board’s A4-2 report due in August 1974, was not yet filed in
November 1974 when the SA-2 report, ante, was prepared. Thereupon, an agent
of the Commissioner notified the County Superintendent who, in turn, found it
necessary to procure from the Board its 1973-74 expenditures for atypical
pupils. Through error, the Board’s total expenditure of $1,265,000 was reported
rather than the fifty percent reimbursable amount. (C-2)

The Commissioner can only conclude that the responsibility for this un-
fortunate error rests with the Board or its agents, in view of the fact that the
A4-2 report, due August 1974, was dated March 10, 1975 and, therefore, could
not have been available to the County Superintendent in November 1974. (C-3)

In fact, the audited A4-2 report revealed that the Board was eligible for
reimbursement for atypical pupil aid in the amount of $461,207 during
1975-76. (C-5) The Commissioner is not unmindful of the severe problem that
is thereby engendered. Regardless of where fault may lie in the causing of such
error, the distribution of atypical pupil aid by the State must be made on an
equitable basis to all local school districts. Therefore, within the context of this
factual exposition, the Commissioner can make no further restoration. The
Board is not without recourse. It may appropriate such amounts as may be
available from unanticipated income or from unappropriated balance; it may
reduce such expenditures as may be reasonable; or it may present the voters with
a supplementary budget referendum.
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In conclusion the Commissioner finds and determines that the certification
of the appropriations necessary for school purposes for 1975-76 made by
Council is insufficient by an amount of $96,000 for the maintenance of a
thorough and efficient system of public schools in the district. The Com-
missioner hereby certifies the additional sum of $96,000 to the Burlington
County Board of Taxation so that the total amount of the local tax levy for
current expenses of the school district for the 1975-76 school year shall be
$8,801,857 and for capital outlay $98,850.

COMMISSIONER OF EDUCATION

January 30, 1976

Board of Education of the Borough of Verona,
Petitioner,

v.
Mayor and Council of the Borough of Verona, Essex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Booth, Bate, Hagoort, Keith and Harris (George H.
Buermann, Esq., of Counsel)

For the Respondent, Bannon, Rawding & Bannon (George T. Rawding,
Esq., of Counsel)

Petitioner, the Board of Education of the Borough of Verona, hereinafter
“Board,” appeals from an action of the Mayor and Council of the Borough of
Verona, hereinafter *“‘Council,” taken pursuant to MV.J.S.4. 18A:22-37 certifying
to the Essex County Board of Taxation a lesser amount of appropriations for
school purposes for the 1975-76 school year than the amount proposed by the
Board in its budget which was rejected by the voters. It is agreed between the
parties to submit the matter directly to the Commissioner of Education for
Summary Judgment on the pleadings and exhibits filed in support of their
respective positions.

At the annual school election held March 11, 1975, the Board submitted
to the electorate a proposal to raise $4,014,810 by local taxation for current
expense costs of the school district. This item was rejected by the voters and,
subsequent to the rejection, the Board submitted its budget to Council for its
determination of the amounts necessary for the operation of a thorough and
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efficient school system in the Borough of Verona in the 1975-76 school year,
pursuant to the mandatory obligation imposed on Council by N.J.S.A.
18A:22-37.

After consultation with the Board, Council made its determination and
certified to the Essex County Board of Taxation an amount of $3,965,123 for
current expense costs of the schools, or an amount of $49,687 less than that
originally proposed to the voters by the Board.

The Board contends that Council’s action was arbitrary, unreasonable, and
capricious and documents its need for the restoration of the reductions
recommended by Council with written testimony. Council maintains that it
acted properly and after due deliberation, and that the items reduced by its
action are only those which are not necessary for a thorough and efficient
educational system. Council also documents its position with written testimony.

Council argues that its total reduction of $49,687 from the Board’s pro-
posed current expense costs for the 1975-76 school year may be made by (1) a
reduction of all Board employee salaries by at least one percent and (2) by
appropriating $11,937 from its unappropriated current expense free balance.

At this juncture, the Commissioner observes that the Board by letter (P-1)
dated July 18, 1975, does not seek restoration of the full amount of $49,687
reduced by Council. Rather, the Board explains that because of higher salary
settlements with its employees than it had anticipated and because of a reduc-
tion in State aid it had originally anticipated, it does require the restoration of
$36,909 of Council’s reduction.

Council, by letter (R-1) dated July 31, 1975, argues that had the Board
limited its employees’ salary increases to five percent, as Council did, the Board
would not have had to appropriate any moneys from its unappropriated current
expense free balance thereby reducing those moneys to a relatively small level.

The Commissioner observes that the Board’s 1974-75 school audit, a copy
of which is part of the Commissioner’s official records, shows that the Board had
an unappropriated free balance in current expense on June 30, 1975 in the
amount of $117,960. Also, the audit shows that the Board applied $50,000 of
that amount to the 1975-76 budget controverted herein, leaving a balance of
$67,960. 1t is also observed that the Board’s total current expense budget for
1975-76, excluding the moneys reduced by Council, is $4,763,104. In the
Commissioner’s judgment, a further reduction of unappropriated current
expense free balance would place the Board in a precarious fiscal posture.

The Commissioner finds and determines that the certification of the
appropriations necessary for school purposes for 1975-76 made by Council is
insufficient by an amount of $36,909 for the maintenance of a thorough and
efficient system of public schools in the district. Therefore, he hereby certifies
the additional sum of $36,909 to the Essex County Board of Taxation, so that
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the total amount of the local tax levy for current expenses of the school district
for the 1975-76 school year shall be $4,002,032.

COMMISSIONER OF EDUCATION
January 30, 1976

Ruth E. Sydnor,
Petitioner,
V.
Board of Education of the City of Englewood, Bergen County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Saul R. Alexander, Esq.

For the Respondent, Wittman, Anzalone, Bernstein & Dunn (Walter T.
Wittman, Esq., of Counsel)

Petitioner, a teacher employed by the Board of Education of the City of
Englewood, hereinafter “Board,” appeals the action of the Board terminating
her employment as of January 19, 1974. She alleges that she had achieved a
tenured status pursuvant to N.J.S.4. 18A:28-5 and was not subject to termi-
nation without the certification of charges pursuant to N.J.S. 4. 18A:6-10 et seq.
She seeks an order from the Commissioner of Education declaring the Board’s
termination of her employment null and void and directing that she be rein-
stated with such further relief as may be appropriate.

The Board denies that petitioner acquired a tenure status and avers that
her employment contract legally expired by its own terms on January 19, 1974.

This matter is before the Commissioner on the pleadings, exhibits, a
Motion to Dismiss by respondent and transcript of oral argument on the Motion
conducted on October 17, 1975 at the State Department of Education, Trenton.
The facts are as follows:

Petitioner was employed by the Board as a Title I teacher of preschool
children from January 20, 1971 through June 30, 1973. No contract or promise
of employment for the 1973-74 school year was issued by the Board until
September 5, 1973, when petitioner was offered a contract effective retro-
actively to September 1, 1973, and forward to the date of January 19, 1974.
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Petitioner refused to sign this contract but did in fact teach for the Board from
September 1, 1973 until January 19, 1974. Petitioner first applied to the New
Jersey State Board of Examiners for a New Jersey teaching certificate on June
18, 1974, and was issued a regular certificate on July 25, 1974 to serve as a
nursery school teacher. (R-1, 2, 5)

Petitioner alleges that she was not given written notification by the Board
prior to April 30, 1973, with respect to her employment status for the ensuing
school year pursuant to N.J.S.4. 18A:27-10. The Board does not deny the
allegation. The statute provides that:

“On or before April 30 in each year, every board of education in the State
shall give to each nontenure teaching staff member continuously employed
by it since the preceding September 30 either

“a. A written offer of a contract for employment for the next
succeeding year***, or

“b. A written notice that such employment will not be offered.”
(Emphasis supplied.)

Petitioner grounds her claim to continued employment on N.J.S.A4. 18A:27-11
which specifies that:

“Should any board of education fail to give any nontenure teaching staff
member either an offer of contract for employment for the next succeed-
ing school year, or a notice that such employment will not be offered, all
within the time and in the manner provided by this Act, then said board
shall be deemed to have offered to that teaching staff member continued
employment for the next succeeding school year***.”

Petitioner contends, therefore, that an employment relationship without
fixed term was established for the 1973-74 school year between her and the
Board because of the Board’s failure to act. She avers that the September 5 offer
by the Board of a partial year’s contract was an invalid act and that the Board’s
termination of her employment on January 19, 1974 was equally flawed.

Petitioner further lays claim to tenure by reason of the Board’s alleged
illegal termination of her employment two days before she would have gained
tenure by reason of serving for a period in excess of three academic years within
a four-year period pursuant to N.J.S.4. 18A:28-5(c).

Petitioner makes no claim that she possessed a New Jersey teaching certifi-
cate prior to July 25, 1974, or that she applied to the New Jersey State Board of
Examiners for such a certificate before June 18, 1974. She avers that she made
application for that certificate while legally (although not physically) in the
employ of the Board in June 1974. (Tr. 26) She further argues that she was
eligible to receive the certificate at the end of the summer school session in 1973
as evidenced by the verification statement of the State Board of Examiners.
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(R-9) Petitioner contends that eligibility to receive a certificate is sufficient to
qualify her services for tenure as long as she was regularly certified while still in
the legal employ of the Board. Petitioner maintains that any dereliction in the
procurement of the certificate was attributable to the Superintendent whose
responsibility it was to make certain that the Board’s teaching staff members
were properly certificated pursuant to N.J.4.C. 6:11-3.5. (Tr. 36-40)

Finally, petitioner argues that the Board’s termination of her employment
was arbitrary and capricious within the context of Arthur L. Page v. Board of
Education of the City of Trenton, and Pasquale A. Maffei, Mercer County, 1973
S.L.D. 704, decision on remand 1975 S.L.D. 644.

Conversely, the Board grounds its Motion to Dismiss, inter alia, on the
following arguments and statutory interpretations:

1. Petitioner was neither certified nor eligible for regular certification
prior to the date of her termination on January 19, 1974.

2. The Board was prohibited from continuing to employ petitioner by
N.J.S.A. 18A:26-2 which specifies that:

“No teaching staff member shall be employed in the public schools
by any board of education unless he is the holder of a valid certifi-
cate to teach***.”

3. The Board was compelled to terminate petitioner by N.J.S.A. 18A:27-2
which requires that:

“Any contract or engagement of any teaching staff member, shall
cease and determine whenever the employing board of education
shall ascertain *** that such person is not *** the holder of an
appropriate certificate required by this title for such employ-
ment ***>

4. Petitioner could not have acquired tenure by reason of N.J.S.4.
18A:28-4 which states that:

“No teaching staff member shall acquire tenure *** who is not the
holder of an appropriate certificate for such position***.”

5. Petitioner failed to comply with the deadline mandate set forth in
N.J.S.A. 18A:27-12 which provides that failure of a Board to give timely notice
of employment or non-employment for an ensuing year shall trigger the re-
quirement that a teaching staff member who desires employment:

“*¥*shall notify the board of education of such acceptance in
writing, on or before June 1, in which event such employment shall
continue as provided for herein. In the absence of such notice of
acceptance the provisions of this article shall no longer be appli-
cable.” (Emphasis supplied.)
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In support of these contentions the Board cites Mildred Givens v. Board of
Education of the City of Newark, Essex County, 1974 S.L.D. 906. Therein, the
Commissioner determined that a ten-month period at the beginning of Givens’
employment by the Newark Board of Education counted -toward tenure
although she did not receive a regular teaching certificate until the end of that
ten-month period. Additionally, the Board cites, inter alia, Jack Noorigian v.
Board of Education of Jersey City, Hudson County, 1972 S.L.D. 266, affirmed
in part, reversed in part State Board of Education 1973 S.L.D. 777.

The Commissioner has carefully reviewed the evidence in the controverted
matter and has balanced the arguments set forth by the parties. In similar dis-
putes the Commissioner has on occasion determined that Title 1 teachers may
gain tenure when the precise statutory requirements are met. Ruth Nearier et al.
v. Board of Education of the City of Passaic, Passaic County, 1975 S.L.D. 604.
It has also been determined that teachers who served part of their time without
regular certificates may count that time toward tenure upon procurement of
regular certification while still serving the same employing boards. Joann K Burg
v. Board of Education of the Township of Egg Harbor, Atlantic County, 1973
S.L.D. 636; Givens, supra; Thomas Smith, Jr. v. Board of Education of the
Township of Egg Harbor, Atlantic County, 1974 S.L.D. 430 In similar manner
the Commissioner has granted relief to nontenure teachers who were not given
notice of their employment status by their employing boards pursuant to
NJ.S.A 18A:27-10 et seq. Ronald Elliot Burgin v. Board of Education of the
Borough of Avalon, Cape May County, 1974 S.L.D. 396; Thomas Aitken v.
Board of Education of the Township of Manalapan, Monmouth County, 1974
S.L.D. 207

In the instant dispute, petitioner asserts that she was entitled to employ-
ment for the entire 1973-74 school year by reason of the Board’s failure to
notify her in writing of her employment status prior to April 30, 1973, pursuant
to NJ.S.A. 18A:27-10, 11. While it is clear that such notification should have
been given by the Board, it is also clear that no evidence has been submitted that
petitioner, pursuant to N.J.S.A. 18A:27-12, notified the Board in writing prior
to June 1, 1973 of her acceptance of employment for the ensuing school year.
Petitioner may not lay claim to employment rights by reason of the Board’s
failure to meet a statutory deadline when she herself similarly failed to meet a
statutory prescription. The Commissioner so holds.

It is a well accepted principle of law that statutory language is to be given
its ordinary meaning and that statutes are to be interpreted as a harmonious
whole. Abbott Dairies v. Armstrong, 14 N.J. 319 (1954); Hoffman v. Hock, 8
N.J. 397 (1952) In this instance N.J.S.A. 18A:27-10, 11 and 12 were in fact en-
acted by the Legislature as ¢. 436, Laws of 1972, One statute may not properly
be read, as petitioner seeks to read it, to the exclusion of another of equal
import. Petitioner was not properly notified by the Board nor did she comply
with the statutory requirement of N.J.S.A. 18A:27-12 to secure the employ-
ment to which she now lays claim.,

Nevertheless, the Board employed her at the beginning of the next
academic year on September 1, 1973, Petitioner refused to sign a contract for
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less than a full academic year. In so refusing she mistakenly relied on her erro-
neous interpretation of N.J.S.A. 18A:27-10 et seq. The Board terminated
petitioner on January 19, 1974, short of the statutory requirement for tenure.
At that time, petitioner could not have acquired a tenure status because she
possessed no valid teaching certificate as statutorily required by N.J.S A
18A:284. Nor could she have legally continued to teach without a valid
certificate. N.J.S.A. 18A:27-2 The record is clear that petitioner did not even
apply to the New Jersey State Board of Examiners for a teaching certificate until
June 18, 1974, (R-10) This fact alone shows the instant matter to be clearly
distinguishable from Givens, supra, wherein Givens applied for a teaching certifi-
cate prior to beginning to teach for the Newark Board, and received that cer-
tificate well in advance of the time she became eligible for tenure. This matter
is likewise distinguishable from Page, supra, in that Page was at all times a fully
certified teaching staff member. Petitioner’s argument that the Superintendent
was derelict in not compelling her to apply for certification is not a weighty one
as a reason to grant the relief she seeks. The procuring of certification is the
primary responsibility of a teacher. It is also the responsibility of the Super-
intendent to insure that all teaching staff members are either certified or apply
in timely fashion for appropriate certificates. Such delay as exhibited herein
embracing a period of years, contrary as it is to the statutes and rules of the
State Board, is abhorrent to the Commissioner. Nevertheless, such inexcusable
delay does not create for petitioner a valid claim to tenure.

Similarly, petitioner’s charges that the Board’s action which terminated
her employment on January 19, 1974, was capricious is not supported by the
record. The Board had given notice in September 1973, that she would be
employed for a period of less than five months. This constitutes more than
ample notice to negate a charge of capriciousness on the part of the Board.

Petitioner’s claims to tenure are without merit by reason of her failure to
meet the precise conditions set forth in the statutes. Zimmerman v. Board of
Education of Newark, 38 N.J. 65 (1962), cert. den. 371 U.S. 956, 83 S.Cr. 508,
9 L.Ed. 2d 502 (1963); Ahrensfield v. State Board of Education, 126 N.J.L. 543
(E. & A. 1941) Her claims to continued employment pursuant to N.J.S.A.
18A:27-10 et seq. are similarly without merit. Accordingly, respondent’s Motion
is granted and the Petition of Appeal is dismissed.

COMMISSIONER OF EDUCATION

January 30, 1976
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Robert Quay, individually, and
Haddon Township Education Association,
Petitioners,

V.,
Board of Education of the Township of Haddon, Camden County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioners, Hartman, Schlesinger, Schlosser & Faxon (Joel S.
Selikoff, Esq., of Counsel)

For the Respondent, Leonard H. Savadove, Esq.

Petitioner Quay, a teacher employed by the Board of Education of the
Township of Haddon, Camden County, hereinafter “Board,” since September
1950, contests the determination of the Board to withhold his salary increment
and adjustment increment for the academic year 1974-75. He alleges that the
Board’s action in this regard is arbitrary, capricious, and taken in bad faith
denying him his constitutional right to procedural due process.

This matter is submitted to the Commissioner of Education for adjudica-
tion on exhibits, Briefs and affidavits.

The following pertinent facts are not in dispute and are set forth as
follows:

1. Petitioner is a teacher with a tenured status who was initially employed
by the Board in September 1950. (Petitioners’ Brief, unp)

2. Based on petitioner’s unsatisfactory teaching performance, the Board
acted on March 19, 1970 to withhold petitioner’s salary and adjustment in-
crements for the 1970-71 academic year. The Board again acted on March 18,
1971 to withhold his salary and adjustment increments for the 1971-72 aca-
demic year. (Superintendent’s Affidavit; Board’s Brief, at p. 1)

3. Petitioner received partial salary and adjustment increments in March
1972 for the 1972-73 academic year. (Statement of Facts; Board’s Brief, at

p-1)
4. Petitioner received partial salary and adjustment increments in March

1973 for the 1973-74 academic year. (Statement of Facts; Board’s Brief, at
p-1)
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5. On March 21, 1974, the Board acted to withhold petitioner’s salary
and adjustment increments for the 1974-75 academic year based on his alleged-
ly unsatisfactory teaching performance. (Superintendent’s Affidavit; Exhibit E)

6. On March 4, 1975, petitioner filed his Appeal with the Commissioner,
contesting the action of the Board which set his salary at $12,300 for the
1974-75 academic year. (Petition of Appeal)

In the instant matter, petitioner does not challenge the actions of the
Board which withheld all or part of his salary and adjustment increments for the
1970-71, 1971-72, 1972-73, and 1973-74 academic years. Rather, he asserts that
the Board tried unsuccessfully to induce him to retire for reasons of alleged
disability during the months of September, October and November 1973, and
thereafter informed him in March 1974 that his 1974-75 salary and adjustment
increments would be withheld (Exhibit E) for unsatisfactory teaching perform-
ance. (Statement of Facts; Petitioners’ Brief, unp)

. Petitioner admits being evaluated by his superiors on four occasions during
the 1973-74 academic year; however, he asserts that none of these evaluations
referred to the withholding of increments. The Superintendent’s affidavit states
that he met with petitioner on three occasions, September 17, October 10 and
November 14, 1973, explained to him that his teaching performance was unsatis-
factory and suggested that he should consider retiring. The affidavit states
further that the President of the Haddon Township Education Association,
hereinafter “‘Association,” was present during each of these meetings and that
during the first meeting on September 17, 1973, the high school principal was
also in attendance. (Superintendent’s Affidavit)

Petitioner admits the meeting on October 10, 1973 to discuss the possibil-
ity of applying for a disability retirement. He denies that he met with the
Superintendent in September or November to discuss either his retirement or his
teaching performance. (Petitioner’s Affidavit)

The Commissioner observes that petitioner did not submit additional
affidavits, for instance, from the President of the Association or other evidence
corroborating the statements in his affidavit, or present other evidence that ail
three meetings did not take place as set forth in the Superintendent’s affidavit.
In this regard the Commissioner holds that the greater weight must be given to
the Superintendent’s affidavit; therefore, the Commissioner believes that the
three meetings during the 1973-74 academic year occurred as set forth theréin.
(Superintendent’s Affidavit)

Petitioner’s legal argument is that he has been denied a property interest as
defined in Board of Regents v. Roth, 408 U.S. 564 (1972), 33 L.Ed. 2d 548,92
S.Ct. 2701 (1972). (Petitioners’ Brief, unp) He asserts that he had a property
interest regarding his salary by virtue of a salary policy adopted by the Board
(Exhibit F, at p. 26) and pursuant to N.J.S.4. 18A:29-14 which reads as
follows:

“Any board of education may withhold, for inefficiency or other good
cause, the employment increment, or the adjustment increment, or both,
of any member in any year by a recorded roll call majority vote of the full
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membership of the board of education. It shall be the duty of the board of
education, within 10 days, to give written notice of such action, together
with the reasons therefor, to the member concerned. ¥**”

He argues, therefore, that absent a showing by the Board of insufficiency
or other good cause to withhold his increments, he had a clear expectancy tc
receive his salary and adjustment increments for the 1974-75 academic year
Roth, supra Petitioner concludes that if insufficiency or other good cause wen
indicated, then his rights to a procedural due process hearing have been violate«
and that he was entitled to (1) written notice of the grounds for the plannec
deprivation; (2) disclosure of the evidence supporting that deprivation; (3) the
right to confront and cross-examine adverse witnesses; (4) an opportunity to b
heard in person and to present supporting witnesses and documentary evidence
(5) a neutral and detached hearing body; and (6) a written statement by the
fact-finder as to the evidence relied upon. (Petitioners’ Brief, unp)

The Board disagrees and asserts that the four previous years in whicl
petitioner had his increments withheld in full or in part, together with the
conferences referred to in the Superintendent’s affidavit and the evaluation:
which were followed by conferences (Exhibits A, B, C, D), were collectively
sufficient to inform petitioner that the Board was less than satisfied with hi
performance. The Board asserts further that petitioner was notified in writing
pursuant to its policy and N.J.S.4. 18A:29-14 that his increments were being
withheld. (R-1) The Board argues also that petitioner is guilty of laches by
waiting one year, from March 22, 1974 to March 4, 1975, to press his clain
before the Commissioner.

The Commissioner has considered all such arguments in the context of th
stipulated facts of this matter and determines that:

1. Petitioner’s delay of approximately one year from March 21, 1974
when the Board acted to withhold his salary increment, to March 5, 1975
when the instant Petition of Appeal was filed, may indeed be judged as ar
unreasonable one in the circumstances which does justify the invocation o
the equitable defense of laches.

2. Even assuming, arguendo, that the defense of laches is not applicable
there is ample evidence in the record to support the Board’s action contro
verted herein as a reasonable exercise of discretion pursuant to the statutory
authority. N.J.S.4. 18A:29-14

3. Petitioner’s argument with respect to an alleged “property interest’
in a salary increment is misplaced.

The Commissioner and the courts have long held that while there is nc
strict time period during which there must be an assertion of an alleged denial o
rights, the assertion must be made promptly without unreasonable delay
Barbara Witchel v. Peter Cannici and Board of Education of the City of Passaic
Passaic County, 1967 S.L.D. 1, aff’d State Board of Education January 3, 1968
Harenberg v. Board of Education of the City of Nev'urk et al., 1960-61 S.L.D
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142; Dorothy L. Elowitch v. Bayonne Board of Education, Hudson County,
1967 S.L.D. 78, aff’d State Board of Education 86; Auciello v. Stauffer, 58 N.J.
Super. 522 (App. Div. 1959); Marjon v. Altman, 120 N.J.L.16 (Sup. Ct. 1938)
The delay of petitioner in the instant matter is, in the circumstances, an
inexcusable one which acts as an estoppel against the assertion of the right. The
Board had every reason to expect that petitioner had acquiesced to its action of
March 22, 1974, and no reason to be forced to a defense of the action in March
1975. The Commissioner so holds.

The matter has proceeded to formal submission, however, and the Com-
missioner determines that the Board’s controverted action is amply supported by
the record and that the dispute should be decided on its merits.

Although the matter controverted herein does not relate to the academic
years prior to 1974-75, the record discloses a pattern of withholding petitioner’s
increments for the four previous academic years which he never contested.
Petitioner clearly understood through the continued withholding of his
increments and his meetings with the Superintendent that the Board was not
satisfied with his performance. (Superintendent’s Affidavit)

The record discloses that four evaluations of petitioner’s teaching
performance during the 1973-74 academic year were offered in evidence in
which petitioner was generally judged as ‘“competent,” although several
comments were negative and several suggested areas for improvement were
indicated on Exhibits B, C, and D. (Exhibits A, B, C, D) The record discloses
further that petitioner would not write, or was reluctant to write, lesson plans
for pupil instruction. On November 27, 1972, petitioner wrote the high school
principal questioning the necessity of lesson plans as follows:

“Mr. Deighan told me today that I am supposed to write lesson plans
again. Please put this into writing and specify the person(s) making this
decision and the reasons why and please return to me by Thursday.***”

(Exhibit R-2)

The record discloses that this problem concerned with petitioner’s sub-
mission of regular lesson plans was of continued concern to one of his super-
visors who prepared a memo on September 13, 1973, which criticized petitioner
for his failure to submit regular lesson plans. (Exhibit R-3)

The Commissioner has commented on matters such as these in prior deci-
sions. In Charles Coniglio v. Board of Education of the Township of Teaneck,
Bergen County, 1973 S.L.D. 449, the Commissioner quoted from the case of
Kopera v. West Orange Board of Education, 1958-59 S.L.D. 96, aff’d State
Board of Education 98, remanded to Commissioner 60 N.J. Super. 288 (App.
Div. 1960), decision on remand 1960-61 S.L.D. 57, aff’d Superior Court
(Appellate Division) 1961-62 S.L.D. 223.

In Kopera, supra, the Board had adopted a policy as part of its salary
schedule which stated, inter alia, that:

121



You are viewing an archived copy from the New Jersey State Library.

“***‘All increases on all guides will be based on meritorious service.
Favorable reports by the superintendent and those charged with super-
visory respousibility, and approval by the Board of Education are a pre-
requisite to the granting of all increases in salary.”***” (60 N.J. Super.,
at 291)

Judge Gaulkin, expressing the opinion of the Appellate Division, stated the
following:

“***We hold that it is lawful and reasonable for West Orange to require
‘favorable reports by superintendents and those charged with supervisory
responsibility and approval by the Board of Education [as] a prerequisite
to the granting of all increases in salary.”***” (ld., at p. 294)

The Court in Kopera, supra, quoted the original decision of the Commis-
sioner in that case, wherein he stated:

“¥**A board of education is certainly within its statutory authority if it
establishes satisfactory performance as a criterion for advancement in
salary. Indeed, a board is given specific authority to deny a statutory in-
crement under the minirmum salary laws ‘“***for inefficiency or other good
cause ¥¥* N, J.S A 18:13-13.7 [now N.J.S.A. 18A:29-12, 13 and 14] ***»

(60 N.J. Super. at 295)

Similarly, in the matter sub judice, the Commissioner holds that it was
reasonable for the Board to require “favorable reports” of petitioner’s teaching
performance and that the reports it did receive provide sufficient reason for the
denial of a salary increment to petitioner on the grounds of “***inefficiency or
other good cause.***” Kopera, supra; NJ.S.A. 18A:29-14

Petitioner’s assertion that the Court’s decision in Roth, supra, entitled him
to the controverted salary increment as a constitutionally protected “property
right” is improperly grounded. In Roth the Court said:

“***Property interests, of course, are not created by the Constitution.
Rather they are created and their dimensions are defined by existing rules
or understandings that stem from an independent source such as state
law--rules or understandings that secure certain benefits and that support
claims of entitlement to those benefits. ***” (92 8. Ct. at 2709)

The applicable “state law” herein (NV.J.S. 4. 18A:29-14) with relevance to
petitioner’s claim makes it clear that a salary increment must be earned and that
it may be withheld.

Finally, the Commissioner finds nothing in the record to indicate that
petitioner ever asked for, let alone was denied, an appearance before the Board
at a time subsequent to the Board’s action of March 22, 1974 to withhold his
increment and, accordingly, the Commissioner finds no merit in the present
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claim that petitioner was not afforded procedural due process. Indeed, the
record supports an opposite conclusion; namely, that he had ample opportunity
for an expression of view to his immediate superiors and that there was no other
request. Further, the Commissioner finds as inappropriate the type of adversary
hearing which petitioner now claims. (See Kopera, supra.)

The Petition is dismissed.

COMMISSIONER OF EDUCATION
February 6, 1976

In the Matter of the Election Inquiry in the
School District of Edgewater Park, Burlington County.

COMMISSIONER OF EDUCATION
DECISION

This matter has been opened by a letter of Petition addressed to the Com-
missioner of Education dated February 6, 1976, from Barry S. Feldman, here-
inafter “Petitioner,” a candidate for a seat on the Board of Education of Edge-
water Park, hereinafter “Board.”

Petitioner alleges that the drawing for ballot position as prescribed in
N.J.S.A. 18A:14-13 was held on January 30, 1976 by the Secretary of the Board
and further alleges that such drawing was substantively incorrect as noted in
his letter to the Commissioner:

“***Although drawing for ballot position was done on Friday night,
1/30/76, by the Secretary of the Local School Board of Edgewater Park,
N.J. 08010, Mrs. Clara Sheppard, the manner in which the ‘five’ names
were drawn for the three seats on the full three year term is in absolute
violation of the above law and code. Two non-incumbents, Mr. Ben
Stephens and myself, were the only two other parties present at the
drawing. ***

“With no further explanation as to the proper procedure to either of us,
who I admit are novices at this, she (Mrs. Sheppard) proceeded to draw at
‘lower then eye level’, in clear see through capsules (with names rolled up
in them), from an open white envelope with the opening facing her and at
less than arms length away , the candidates names.***” (Emphasis in text.)

The Board Secretary, Mrs. Sheppard, has replied by letter dated February
13,1976, addressed to the Commissioner:

123



You are viewing an archived copy from the New Jersey State Library.

“I was contacted today by Dr. Batezel, County Superintendent, regarding
a letter to you on a violation of 18A:14-13 regarding the drawing for
position on the ballot on January 30, 1976. The procedure as described in
Mr. Feldman’s letter is substantially correct in that the names were put in
capsules and drawn from an envelope. I realize now that, although the
names were folded inward and the capsules and slips were identical so that
there was no capability nor intent to draw other than by chance, that the
basic requirements of box, aperture, and cards ‘of same size, substance and
thickness’ were not followed. ***”

The Commissioner has previously considered election inquiries, 1972
S.L.D. 16 and 1973 S.L.D. 36, and finds direct applicability in the instant
matter. The Commissioner said In the Matter of the Election Inquiry in the
School District of South Brunswick, Middlesex County, 1973 S.L.D. 36:

“***The narrow question which is dispositive in this matter is whether the
facts as set forth show compliance with the requirements of the applicable
statute, N.J.5. 4. 18A:14-13, which reads in pertinent part as follows:

‘The position which the names of candidates shall have upon the
annual school election shall be determined by the secretary of the
board of education of the district by conducting a drawing in the
following manner:

‘a. The drawing of names shall take place at eight P.M. on the day
following the last day for filing petitions for the annual school
election at the regular meeting place of the board of education. In
case the day fixed for the drawing of names falls on a Sunday, the
drawing shall be held on the following day. The drawing shall be
done by the secretary, or in the event of his sickness or disability or
absence from the district, by a person designated by the president of
the board of education. The person making the drawing shall make
public announcement at the drawing of each name, the order in
which the name is drawn and the term of office for which the
drawing is made.

‘b. A separate drawing shall be made for each full term and for each
unexpired term, respectively. The names of the several candidates
for whom petitions have been filed for each of the terms shall be
written upon cards of the same size, substance and thickness. The
cards shall be placed in a covered box with an aperture in the top
large enough to admit a man’s hand and to allow the cards to be
drawn therefrom. The box shall be turned and shaken thoroughly to
mix the cards and the cards shall be withdrawn one at a time. ***’

“The Commissioner takes notice of his decision under date of January 26,
1972, which involved a drawing for ballot position in this same school
district, In the Matter of the Election Inquiry in the School District of
South Brunswick, Middlesex County. In that decision the Commissioner
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cited the words of the Court in Dimon v. Erhlich et al., 97 N.J. Super. 83
{(App. Div. 1967), wherein the following pertinent statement appears at p.
88:

“***The fact that two people rather than one were actually involved
in the here questioned draw procedure is irrelevant. So far as the
statutory language and intent are concerned, one person may per-
form the entire operation. The reliance of the statute for a fair draw
is upon the identical physical character of the cards used and upon
the thorough shaking and turning over of the box after the cards are
placed in it; this, of course, under the implicit assumption that the
official will not look into the box when drawing the card from
it Hokd R (at p. 38)

Also, in South Brunswick, supra, the Commissioner issued a caveat to that
Board and all other local boards of education to make certain that the exact
requirements of MJ.S.A. 18A:14-13 are met, including the requirement for
cards “***of the same size, substance and thickness*** )’ which is intended to
dispel any assumption that the drawer may be able to differentiate among the
various names in the box by feeling each item with his hand.

The Commissioner finds and determines that the drawing for ballot
position in the Edgewater Park School District on January 30, 1976, was con-
ducted in an unlawful and improper manner, and is hereby declared a nullity.

Accordingly, the Commissioner orders that a new drawing for ballot
position for the 1976 school election be conducted by the Secretary of the
Edgewater Park Board of Education as soon as possible following prior written
notification of such drawing to each of the five candidates.

COMMISSIONER OF EDUCATION

February 17, 1976

125



You are viewing an archived copy from the New Jersey State Library.

Board of Education of the Borough of North Arlington,
Petitioner,
V.
Mayor and Council of the Borough of North Arlington, Bergen County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Glenn Taylor Leonard, Esq.
For the Respondent, Frank Piscatella, Esq.

Petitioner, the Board of Education of the Borough of North Arlington,
hereinafter “Board,” appeals from an action of the Mayor and Council of the
Borough of North Arlington, hereinafter “Governing Body,” taken pursuant to
NJ.S. A 18A:22-37 certifying to the Bergen County Board of Taxation a lesser
amount of appropriations for school purposes for the 1975-76 school year than
the amount proposed by the Board in its budget which was rejected by the
voters.

Pursuant to the Governing Body’s demand to present testimony in defense
of the aliegations set forth by the Board, a hearing was scheduled for December
11, 1975 at the office of the Bergen County Superintendent of Schools,
Woodridge, by a hearing examiner appointed by the Commissioner of Education.
The hearing examiner reports that contrary to its demand to elicit supporting
testimony in defense of its position, the Governing Body, at the time of hearing,
waived its asserted right and agreed to have the matter submitted directly to the
Commissioner on the pleadings and supporting written documentation filed by
the parties.

The matter is now before the Commissioner for adjudication.

At the annual school election conducted on March 11, 1975, the Board
submitted to the electorate a proposal to raise $2,263,425 by local taxation for
current expense of the school district for the 1975-76 school year. This item was
rejected by the voters. Subsequently, the Board submitted its budget to the
Governing Body for its determination of the amounts necessary for the oper-
ation of a thorough and efficient school system in the Borough of North

Arlington in the 1975-76 school year, pursuant to the mandatory obligation
imposed on the Governing Body by N.J.S.4. 18A:22-37.

After consultation with the Board, the Governing Body made its determi-
nation and certified to the Bergen County Board of Taxation an amount of
$2,215,850 for current expense, or $47,575 less than the amount proposed by
the Board.
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The Board contends that the Governing Body’s action was arbitrary,
capricious and unreasonable and documents its need for the restoration of the
reductions recommended by the Governing Body with written testimony. The
Governing Body maintains that it acted properly and after due deliberation, and
that the items reduced by its action are only those which are not necessary for a
thorough and efficient system of public schools. The Commissioner observes
that the audit report of the Board’s budgetary accounts for 1974-75 shows that
the unappropriated current expense balance as of June 30, 1975, was §23, 675
after it appropriated $80,000 to the 1975-76 current expense budget.

As part of its determination, the Governing Body suggested specific line
items of the budget in which it believed economies could be effected as follows:

Account

Number Item
CURRENT EXPENSE:
Administration

J110F Sal. Supt.
J120B Legal Fees

J130D Oth. Exp. Sch. Elec.

J130F Oth. Exp. Supt’s. Off.

J130M Oth. Exp. Prtg.
J130N Misc. Adm.

Instruction

J230C A-V Mats.

J240 Tchng. Supls.
J250A Misc. Supls. Instr.
J250B Trav. Exp. Instr.
J250C Misc. Exp. Instr.

Operation of Plant

J610A Sals. Cust. Servs.
J630 Heat
J640D Telephone

J730 Purch. Equip.
J1112 Sals. Civic Actvs.
TOTALS

Governing
Board’s Body’s
Proposal Proposal Reduction
$ 28,820 § 24820 $ 4,000
4,000 3,000 1,000
900 500 400
1,500 1,250 250
500 300 200
5,000 3,600 1,400
10,500 8,000 2,500
46,000 43,500 2,500
6,010 4,250 1,760
1,100 400 700
3,965 2,100 1,865
14,000 6,000 8,000
37,000 29,000 8,000
10,000 8,500 1,500
40,500 29,500 11,000
2,500 —0- 2,500
$212,295  $164,720 $47,575
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The Commissioner will discuss the major areas of administration, in-
struction, operation of plant, purchase of equipment, and civic activities set
forth above and the total respective reductions imposed by the Governing Body.

J100 Administration Board’s Total Proposal $40,720
Governing Body’s 33.470
Reduction $ 7,250

The Board asserts in its written documentation (P-1) that it requires the
funds reduced in each of the J100 line items by the Governing Body. Specif-
ically, the Board avers that its Superintendent who had retired on August 31,
1975, was receiving an annual salary of $28,820. It employed his successor at a
salary of $27,500. The Commissioner finds that of the $4,000 reduction in the
Superintendent’s salary item the Board requires one-sixth of its former Super-
intendent’s salary of $28,820 and five-sixths of its present Superintendent’s
salary of $27,500 or an approximate restoration of $3,000 of the $4,000 re-
duction.

The Goveming Body argues in its written documentation (R-1) that the
remaining recommended reductions in the area of administration still allow the
Board sufficient moneys to operate with respect to legal expenses, election
expenses and computer expenses as set forth in line item J130N, Miscellaneous
Expense for Administration, and that those reductions are not arbitrary.
Furthermore, the Govemning Body avers that its reductions in the Super-
intendent’s office expenses and the Board’s printing expenses are so minimal
that there would be no impact on the Board’s efforts to provide a thorough and
efficient educational program. (R-1, at p. 2)

The Board contends that its prior 1974-75 appropriation for legal expenses
was over-xpended and that its anticipated expenditure of $4,000 for 1975-76 is
extremely modest. (P-1, at p. 1) It also argues that its proposed $900 expendi-
ture for school election expenses reflects a $400 decrease from its 1974-75 ap-
propriation. (P-1, at p. 2) The Board explains that between its costs for payroll
computer service and computer accounting service, its estimated computer
expenditure is $5,000 for 1975-76. The Board argues that the reduction of $200
from line item J130M (Other Expenses for Printing and Publishing) would
preclude it from securing professional information from the New Jersey School
Boards Association, the Department of Education, and booklets which offer
legislative information. (P-1, at p. 3) Lastly, the Board avers that it requires the
$250 reduction imposed by the Governing Body in line item JI130F (Other
Expenses for Superintendent’s Office) to purchase stationery and rubber stamps
for the new Superintendent. (P-1, at p. 2)

The Commissioner determines that the Board requires restoration of the
Govemning Body’s reduction in its proposed legal expenses, school election
expenses, printing and publishing expenses and computer expenses. The Com-
missioner further determines that the Board did not prove the necessity for
restoration of the suggested reductions in other expenses for the Superintendent.
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Accordingly, of the total reduction of $7,250 in the Board’s administrative
services, the Commissioner directs that $6,000 be restored and that a reduction
of $1,250 be sustained.

J200 Instruction Board’s Total Proposal $67,575
Governing Body’s 58,250
Reduction $ 9,325

In the major area of instruction, the Governing Body reduced the Board’s
proposed expenditures in line items for elementary and high school audiovisual
materials by $2,500; in elementary and high school teaching supplies by $2,500;
in guidance office expense by $510; in elementary and high school office ex-
pense by $1,250; in dues to professional organizations the Board pays for
selected employees by $360; in elementary and secondary assembly programs by
$700; in travel expense for four employees by $700; and, miscellaneous expense
for instruction by $805.

The Governing Body argues that its reduction in the Board’s audiovisual
line item still allows the Board the same appropriation of $8,000 it had for
1974-75. (R-1, at p. 2) The Governing Body explains that it reduced the Board’s
line item for teaching supplies by $2,500 for failure of the Board to document
its need for those funds. (R-1, at p. 3) The Governing Body asserts that its
reduction of $510 in the Board’s guidance office expense is so minute that no
effect would be felt on the guidance program. (R-1, at p. 3) The Governing Body
determined that the amount of $2,250 for the Board’s elementary and sec-
ondary school office expense is sufficient and that its reduction of $1,250 is
reasonable. (R-1, at pp. 3-4) The Governing Body argues that the Board’s policy
of paying dues to professional organizations for selected employees should be
reconsidered. Accordingly, it reduced the Board’s proposed expenditure of $560
to $200. (R-1, at p. 4) The Governing Body maintains that the Board failed to
substantiate its need for the $700 reduced from the school assembly line item.
Consequently, of the $1,400 proposed by the Board for school assemblies, the
Governing Body reduced that amount by $700. (R-1, at p. 4) The Governing
Body asserts that travel expense for the Board’s audiovisual aid coordinator
should remain at $200, or the 1974-75 amount; for the Board’s learning dis-
abilities coordinator the Governing Body urges no travel allowance be provided
because the Board expended no moneys in this manner during 1974-75 although
it had appropriated $250; the travel allowance for the Board’s distributive
education coordinator should be 3200, explains the Governing Body, because
that is the amount expended by the Board during 1974-75; and, finally, the
Governing Body urges that no travel allowance be granted the Board’s com-
merce-industry education coordinator. (R-1, at pp. 4-5) The Governing Body
asserts that the Board has sufficient money, $1,200, in its miscellaneous expense
for instruction.

The Commissioner has reviewed the written documentation (P-1) of the
Board with respect to the audiovisual line item and finds that the Board’s proof
of the need for the disputed $2,500 is not sufficient. (P-1, at p. 4) Also, the
Commissioner notices that of the Board’s proposed $46,000 expenditure for
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teaching supplies, the Governing Body eliminated $2,500. The Board’s argument
that its “***per pupil allotment of $24.00***is certainly not high in com-
parison to other school districts***” (P-1, at p. 4) does not persuade the
Commissioner that this recommended reduction should be restored. The
Commissioner has reviewed the Board’s arguments with respect to its need for
the reductions imposed in guidance office expense, and elementary and sec-
ondary school office expense and finds that the thrust of its position is grounded
upon increased paper costs, postage costs and inflation. (P-1, at p. 5) The com-
missioner observes that the proof necessary for the restoration of reductions
recommended by the Governing Body is the necessity to operate its schools in a
thorough and efficient manner. The Commissioner finds that with respect to the
Board’s guidance office expense and its elementary and secondary office expense
the necessity for restoration has not been proven. The Commissioner has re-
viewed the Board’s arguments with respect to the suggested reductions in its
item for professional dues and assembly programs. (P-1, at p. 6) The Com-
missioner determines that the Board failed to establish the necessity for these
disputed moneys.

The Board asserts that its proposed travel expense of $1100 is absolutely
essential for intra-school and related travel by its audiovisual coordinator,
learning disabilities specialist, distributive education coordinator, and its
commerce-industry education coordinator. The Board asserts that a reduction of
$700 in this line item would jeopardize the successful completion of their duties.
(P-1, at pp. 7-8) The Commissioner finds that the Board has proven the necessity
for these moneys and restores $700 to line item J250B.

The Board asserts the reduction of $805 in its proposed $2,005 budgeted
for miscellaneous expense is necessary for such items as merit recognition awards
for teaching staff members and pupils, student council leadership conferences
for scheduling at its computer center and “***other items too numerous to
mention.***” (P-1, at p. 8) The Commissioner determines that the appropri-
ation of $1,200, which remains in this line item after the Governing Body’s
reduction of $805, is sufficient.

In summary, the Commissioner directs that $700 be restored to the Board
for use in its line items for Instruction and that $8,625 of the Governing Body’s
recommended reduction be sustained.

J600 Operation of Plant Board’s Total Proposal $61,000
Governing Body’s 43,500
Reduction $17,500

The Governing Body recommended reductions in three line items con-
sisting of $8,000 of $14,000 proposed by the Board for summer custodial work;
$8,000 of $37,000 for heating, and $1,500 of the Board’s proposal of $10,000
for telephone service.

The Governing Body asserts that the Board must devise new ways to
accomplish the summer custodial work; that the Board ought to conserve
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heating energy; and that it should conserve its telephone service. (R-1, at pp.
5-6)

The Board contends that its summer custodial workers fill in for regularly
employed custodians during vacation periods and perform tasks such as painting,
masonry work, and minor alterations and repairs. Furthermore, the Board argues
that if this assistance of summer workers is not continued the result would be
costlier repair bills. (P-1, at p. 9)

The Board maintains that it does conserve heating energy, but that its
heating bill for 1974-75 was $36,133. The proposed appropriation for 1975-76
is $37,000, less than $900 over what it expended for 1974-75. (P-1, at pp. 9-10)

The Board asserts that its telephone costs were $12,000 for 1974-75 and
that it appropriated only $10,000 for 1975-76. If the Governing Body’s re-
duction of $1,500 in this line item- is not restored, it would have $8,500 or
$3,500 less than 1974-75 for telephone service. (P-1, at p. 10)

The Commissioner finds that in each of the line items for Operation of
Plant the Board has proven the necessity for the controverted moneys.
Accordingly, the Commissioner directs that $17,500 be restored to the Board
for these purposes.

J730 Purchase of Fquipment Reduction $11,000

The Governing Body recommended a reduction of $11,000, in an un-
specified manner, from the following line items:

J730A Replacement of Instructional Equipment
J730B Replacement of Noninstructional Equipment
J730C Purchase of New Instructional and Noninstructional Equipment

The Governing Body relies upon the decreased Board expenditure of
$57,500 in this major area in 1974-75, compared to the $40,500 proposed by
the Board for 1975-76 and concludes that if the Board can voluntarily reduce its
proposed expenditures by that amount it can absorb another reduction of
$11,000. (R-1, at pp. 7-8) The Commissioner points out that an unspecified area
of reduction imposed upon a board of education is contrary to the New Jersey
Supreme Court’s mandate that the Governing Body specify recommended
economies. Board of Education of Fast Brunswick v. Township Council of East
Brunswick, 48 N.J. 94 (1966)

Consequently, the Board is placed in the position of attempting to prove
the necessity for restoration of unspecified items. In this respect the Governing
Body’s suggested reduction is arbitrary. Consequently, the Commissioner directs
that the $11,000 reduction recommended by the Governing Body be restored.
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J1112 Civic Activities Reduction $2,500

The Governing Body recommended elimination of the Board’s total
proposal in this line item, which is for janitorial services for the use of the school
buildings by community groups. (P-1, at p. 11) The Governing Body avers that
the Board should charge outside groups for the expenses they incur.

The Board’s position is that the use of its schoolhouses by community
groups, such as Boy and Girl Scouts, Pioneer Boys, Parent Teacher Association,
and others, is part of its total responsibility to the community. The Com-
missioner determines that the Board has established the necessity for these
moneys and directs that $2,500 be restored.

In summary, the Commissioner’s determinations with respect to each of
the specific line items reduced by the Governing Body are as follows:

TABLE I

Account Amount of Amount Amount Not
Number Item Reduction Restored Restored
CURRENT EXPENSE:
Administration
J110F Sal. Supt. $ 4,000 $ 3,000 $1,000
J120B Legal Fees 1,000 1,000 —0-
J130D Oth. Exp. Sch. Elec. 400 400 -0-
J130F Oth. Exp. Supt. Off. 250 -0- 250
J130M Oth. Exp. Prtg 200 200 —-0—
JI130N Misc. Exp. Adm. 1,400 1,400 -0
Instruction
J230C A-V Mats. 2,500 -0- 2,500
J240 Tchng. Supls. 2,500 -0- 2,500
J250A Misc. Supls. Instr. 1,760 -0- 1,760
J250B Trav. Exp. Instr. 700 700 -0
J250C Misc. Exp. Instr. 1,865 -0- 1,865
Operation of Plant
J610A Sals. Cust. Servs. 8,000 8,000 -0-
J630 Heating 8,000 8,000 ~-0-
J640D Telephone 1,500 1,500 —0-—
J730 Purch. Equip 11,000 11,000 —-0-
J1112 Sals. Civic Actvs. 2,500 2,500 —-0-—

TOTALS $47,575 $37,700 $9,875
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The Commissioner finds and determines that the certification of the
appropriations necessary for school purposes for 1975-76 made by the
Governing Body is insufficient by an amount of $37,700 for the maintenance of
a thorough and efficient system of public schools in the district. The Com-
missioner directs, therefore, that the Bergen County Board of Taxation add to
the certification of appropriations for school purposes made by the Governing
Body the sum of $37,700, so that the total amount of the local tax levy for
current expenses of the school district for the 1975-76 school year shall be
$2,253,550.

COMMISSIONER OF EDUCATION

February 17, 1976

Helen P. Means,
Petitioner,
v,
Board of Education of the City of Newark, Essex County,
Respondent.

COMMISSIONER OF EDUCATION
CONSENT ORDER

1. It appearing that the parties having discussed the matter, and appraised
all of the facts herein, and have annexed their written consent thereto, it is
on this 18th day of February, 1976, directed that test heretofore taken by
petitioner for the position of head guidance counsellor be graded on the basis
of forty (40) possible points, ten for each of four examiners, and that the
score of the representative of any bargaining group be eliminated from con-
sideration therein.

2. That based upon the previous criteria, petitioner is adjudicated to
have passed the examination and to have achieved eligibility as a head guidance
counsellor as of June 5, 1975.

COMMISSIONER OF EDUCATION
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COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Rothbard, Harris & Oxfeld (Emil Oxfeld, Esq., of
Counsel)

For the Respondent, Robert T. Pickett, Esq.

For the Intervenor, Liss and Meisenbacher (Raymond Meisenbacher, Esq.,
of Counsel)

The intervenor in this matter, the Newark Teachers Union, hereinafter
“Union,” seeks to have the Commissioner of Education vacate the Consent
Order entered into between Helen Means and the Board of Education of the City
of Newark, hereinafter “Board,” dated February 18, 1976. Petitioner and the
Board object to the intervenor’s application to vacate the Consent Order. Oral
argument was presented on May 18, 1976, at the State Department of
Education, Trenton. In evidence are the pleadings, the Consent Order, an
affidavit by an officer of the Union, the relevant portion of the agreement
between the Union and the Board, hereinafter “Agreement,” and the transcript
of the oral argument.

The undisputed facts leading to the Consent Order are as follows: The
Agreement contains a provision which establishes a committee of five educators
to screen candidates who have applied for promotions in the matter herein
controverted, a maximum score of fifty is possible, ten points allowable from
each of the five educators. A score of forty is necessary to pass the screening,
after which the applicant for a promotion is placed in a “pool” with other
successful applicants. When vacancies occur in the system, positions are filled by
the Board from the list of candidates in the pool. (Pleadings; Agreement, Exhibit
A; Tr. 67-69)

It is clear from the language in the Agreement that petitioner met all the
requirements for the position for which she applied since the Agreement states:

“Candidates in order to be eligible for inclusion in the pool shall meet
training, experience, and State certification requirements as established for
each promotional position. These requirements must be set prior to
interview by the screening committee,” (Emphasis supplied.) (Agreement,
Section 7, B(2))
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Thereafter petitioner met the screening committee, composed of the
following persons:

“a.  Assistant Superintendent in Charge of Personnel or a Director on his
staff,

“b.  Assistant Superintendent from the appropriate school level.
“c. A Newark school administrator from the appropriate level.
“d. An educator from outside the Newark school system.

“e. A Newark school teacher from the appropriate school area selected
by the Union.”

(Agreement, Section 7, B (4))

After petitioner’s screening, her scores were ten, ten, ten, eight, and zero,
for a total of thirty-eight points given by the five educators. Petitioner thereafter
filed her Petition of Appeal with the Commissioner which alleged that the score
of zero was given her by the representative of the Union of which she is not a
member, thus making it impossible for her to pass the screening. (Petition of
Appeal) The Board asserts that it has the authority to review the recommenda-
tions of its promotion committee, which it did, and to subsequently decide that
it made sense to amicably close the matter. (Tr. 30-31, 65) The Board then
eliminated the score of any negotiating group and graded petitioner on the basis
of forty possible points, ten for each of four examiners, and decided that
petitioner had passed the screening test. She was placed in the pool. (See Con-
sent Order.)

Intervenor does not deny any of the contentions as set forth herein.
Intervenor alleges, however, that the Board is in violation of its Agreement; that
a conflict of interest exists since petitioner is the wife of a Board member; that
the action was instituted without enjoining the Union which is an indispensable
part of the conflict; and that petitioner had not exhausted her administrative
remedies as provided in the Agreement, in that she could have filed a grievance.
(Intervenor’s Notice of Motion)

The Commissioner cannot agree. Although an agreement between a board
of education and the local negotiations agent must provide a grievance policy,
such an agreement cannot deny a teaching staff member of the right to file a
Petition of Appeal before the Commissioner when he/she believes that a con-
troversy has arisen under the school laws of this State. (M.J.S.4. 18A:6-9;
N.J.A.C 6:24-1.1 et seq.) Neither is the Commissioner bound by the Agreement.
Nor can the Commissioner find in the argument or the evidence any indication
that there was a conflict of interest because of the marital status of petitioner
and a Board member. On the other hand, the Commissioner finds in the instant
matter a prima facie case of blatant discrimination against petitioner because she
is not a member of the Union; or in the alternative, an arbitrary, capricious, and
unreasonable score of zero by a committee member.
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It is inconceivable, in the Commissioner’s judgment, that five competent
educators could give petitioner any kind of an equitable, objective, or subjective
examination, and arrive at the aforementioned results; specifically, the zero
given by the Union member.

Finally, the Union officer’s affidavit does not deny the scores given
petitioner, nor does the affidavit or the argument attempt to deny any of the
allegations set forth in the Petition of Appeal.

Therefore, the Commissioner finds that there are no disputed facts in the
instant matter and that the Board had good reason, after review of the screening
committee recommendation, to settle this matter at the local level.

For these reasons, the Motion to vacate the Consent Order is denied.
COMMISSIONER OF EDUCATION

November 12, 1976
Pending before State Board of Education

Board of Education of the City of Plainfield,
Petitioner,
V.
City Council of the City of Plainfield, Union County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, King and King (Victor E.D. King, Esq., of Counsel)

For the Respondent, Crane, Beglin & Vastola (Edward W. Beglin, Jr., Esq.,
of Counsel)

Petitioner, the Board of Education of the City of Plainfield, hereinafter
“Board,” appeals an action of the City Council of the City of Plainfield,
hereinafter “Council,” certifying to the Union County Board of Taxation a
lesser amount of appropriations for school purposes for the 1975-76 school year
than the amount proposed by the Board in its budget. On December 8, 1975 at a
hearing scheduled at the State Department of Education, Trenton, it was agreed
by the parties and a hearing examiner appointed by the Commissioner of Edu-
cation to limit the examination and cross-examination of documentary sub-
missions to the filing of answering memoranda and to file exceptions to the
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report of the hearing examiner pursuant to N.J.A.C. 6:24-1.16 within a period
of three days after receipt thereof. The hearing examiner’s report is as follows:

Plainfield is a city district classified for school purposes as Type I.
Pursuant to law, in February 1975, the Board adopted and submitted its school
budget for the 1975-76 school year to the Board of School Estimate. This
budget proposed that, exclusive of Federal, State and other funds, the sum of
$9,299,167 be raised by local taxation to operate the schools of the district for
the 1975-76 school year. Thereafter, the Board of School Estimate on March 25,
1975, certified this precise sum to Council. Council determined, however, that
the lesser sum of $8,559,833 was required for school purposes and certified that
lesser amount to the Union County Board of Taxation on March 31, 1975.

The Board avers that this reduction of $739,334 would make available
insufficient funds to provide a thorough and efficient system of education and
prays the Commissioner to direct Council to certify the additional amount of
$739,334 to the Union County Board of Taxation to be raised by local taxes for
school purposes in 1975-76. Council denies that its proposed line item
reductions totaling $739,334 threaten a viable educational program. Council
further contends that the requirement by the Commissioner that it engage in a
line by line reduction of the Board’s budget

“***introduces the governing body into the details of the educational
process to a degree never intended or contemplated under ***Title 18A
and goes beyond the intent' of the Supreme Court decision in Fast
Brunswick Board of Education v. East Brunswick Township Council, 48
N.J. 94 (1966).%**> (Supplemental Answer of Respondent, at pp. 1-2)

The Supreme Court forthrightly stated in East Brunswick, supra, that:

“*¥**The governing body may, of course, seek to effect savings which will
not impair the educational process. But its determinations must be
independent ones properly related to educational considerations rather
than voter reactions. In every step it must act conscientiously, reasonably
and with full regard for the State’s educational standards and its own
obligation to fix a sum sufficient to provide a system of local schools
which may fairly be considered thorough and efficient in view of the
makeup of the community. Where its action entails a significant aggregate
reduction in the budget and a resulting appealable dispute with the local
board of education, it should be accompanied by a detailed statement
setting forth the governing body’s underlying determinations and
supporting reasons. ***” (Emphasis supplied. ) (at pp. 105-106)

The hearing examiner recommends that the Commissioner, within the
context of this explicit directive of the Court, determine that it was indeed
obligatory upon Council to delineate those items in the Board’s budget in which
it believed economies could be effected without undermining a thorough and
efficient program of education.
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The hearing examiner finds that Council, while registering the foregoing
objection, did in fact meet its obligation pursuant to the Court’s directive in East
Brunswick, supra, by appending a listing of line item reductions in the Board’s
budget totaling $739,334 as shown in Chart I, post.

The Board registers strong protest that Council delayed for many months
the delineation of its proposed economies in the line item budget. While it is
apparent that Council was responsible for certain delay, it is also evident that
both parties strived, unsuccessfully, for many months to effect an amicable
settlement of the controverted matter, thus causing the major delay that has
occurred.

The Board argues, additionally, that Council has failed to set forth
adequately its rationale for those reductions it proposed in the disputed line
items. (Petitioner’s Memorandum of Law, at p. 3) The Board further charges
that Council’s action in the matter was arbitrary, capricious and unreasonable.
(Id.,at pp. 34) In support of its contention that the Commissioner should
restore the entire amount of Council’s proposed reduction, the Board cites, inter
alia, East Brunswick, supra; Board of Education of the City of Passaic, Passaic
County, 1970 S.L.D. 367; and Board of Education of the Borough of Union
Beach v. Mayor and Council of the Borough of Union Beach, Monmouth
County, 1973 S.L.D. 231.

Council, conversely, argues that the Board has in all instances inadequately
proven its need for restoration of any of the proposed reductions.

The hearing examiner has carefully considered these arguments of Council
and the documentary submissions in evidence and recommends that the
Commissioner determine that the record is sufficiently replete with submissions
in reasonable conformity with requirements of law. Accordingly, the findings of
fact and recommendations of the hearing examiner to the Commissioner are set
forth seriatim for proposed reductions of major magnitude and in chart form for
those of lesser amounts.

CHART1
Account Board’s Council’s Amount
Number Item Proposal Proposal Reduced
CURRENT EXPENSE:
J110B Bd. Secy. Sals. $ 26000 $§ 25,000 $ 1,000
J110F Supt. Sals. 84,500 81,500 3,000
J110G Curr. & Instr. Sals. 79,000 43,500 35,500
J1101 Bus. Off. Sals. 127,500 120,000 7,500
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J110L Pers. Sals. 102,000 63,500 38,500
J120B Legal Fees 30,000 25,000 5,000
J120D Negotiations Sals. 20,000 10,000 10,000
J130A Bd. of Ed. Exps. 11,300 8,300 3,000
J130F,

GIL,P Off. Exps. 54,450 44 450 10,000
211 Prins. Sals. 671,971 591,971 80,000
1212 Supvr. of Instr. Sals. 170,373 150,373 20,000
J213A Teachers Sals. 6,527,644 6,512,644 15,000
J213B Subs. Sals. 150,000 135,000 15,000
J213C Co-Tchrs. Sals. 38,850 -0- 38,850
1214 Oth. Instr. Sals. 777,129 770,129 7,000
J215 Secys. Sals. 383,058 348,058 35,000
J220,230
240, 250 Texts, Supls., Oth. Exps. 587,509 537,509 50,000
J410, 420 Health Servs. 184,350 176,350 8,000
J510,520  Trans. Sals. & Exps. 521,204 506,204 15,000
J610A Custs. Sals. 931,576 880,570 51,006
J620 Contr. Servs. 3,700 2,700 1,000
J630, 640 Heat and Utilities 376,000 373,000 3,000
J650 Supplies 46,800 41,800 5,000
J660C Contr. Cleaning 2,000 1,000 1,000
J710 Maint. Sals. 150,450 147,450 3,000
J720A Contr. Servs. Grds. 21,250 10,700 10,550
J720B Contr. Servs. Bldgs. 213,879 74,429 139,450
J730 Repl. Equip. 153,771 118,771 35,000
Jg810, 820 Retire. Contr. & Ins. 683,744 673,046 10,698
J1010, 1020 Stud. Activs. 175,140 160,140 15,000
31300, 1400,

1500, 1600 Adult Education 108,920 98,920 10,000

SUBTOTALS $13,314,068 $12,632,014 $682,054
CAPITAL OUTLAY: ’
L1220,1230 Remod. & Improve. 57,280 -0- 57,280
TOTALS $13,371,348 $12,632,014 $739,334
J110G Curriculum and Instruction, Salaries Reduction $35,500

Council proposed the elimination of the director of funded programs at a
savings of $25,000 and the further elimination of one secretary from the office.

The Board admits that its FY 1975 application for $840,640 of Federal

aid was rejected but asserts that this fact in no way obviates the necessity to
employ a director of funded programs with supporting secretarial assistance in
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order to secure approval of and to service programs funded by Federal aid.
(Exhibit J)

It is recommended that the Commissioner determine that continuing
efforts of the Board to secure Federal funding, which in FY 1974 totaled
$1,500,000 in seventy separate categories, necessitates the continuance of the
director’s position. It is found, however, that the Board has failed to carry the
burden of proof respecting its supporting secretarial personnel. Therefore, it is
recommended that $25,000 be restored to this line item and that the reduction
be sustained in the amount of $§10,500.

J110L Personnel Office, Salaries Reduction $38,500

Council avers that the position of Assistant Superintendent, which was
vacant during the latter part of 1974-75, as well as one secretarial position and
provisions for overtime may be eliminated without loss of efficiency at savings
of $25,000, $9,500 and $1,000 respectively.

The Board contends that these proposed staff reductions would seriously
impair the district’s ability to qualify for State aid and to comply with
regulations of the State. In this regard the Board cites as reasons for its need for
the controverted personnel the areas of pupil and staff records, accounting,
record keeping and reporting to State agencies.

The hearing examiner has carefully considered the arguments of the
litigants with respect to the need of the district for these personnel. It is clear,
however, that the Board has for a substantial period, for reasons not revealed
herein, allowed the position of Assistant Superintendent to remain unfilled. The
Board has failed in its responsibility to sustain the burden of proof that this
vacancy resulted in a less than thorough and efficient program of education in
Plainfield in the 1974-75 school year. It is recommended, therefore, that the
reduction be allowed to stand in the amount of $25,000 and that the amount of
$13,500 be restored to this line item in order that there be no vacillation of
continuing effort in those previously enumerated areas of pupil and staff record
keeping and accounting. Board of Education of the City of Plainfield v. City
Council of the City of Plainfield, Board of School Estimates and County Board
of Taxation, Union County, 1974 S.L.D. 913

J211 Principals, Salaries Reduction $80,000

Council avers that one existing vice-principal at the high school and three
proposed assistant elementary principalships be eliminated.

The Board states that its policy has been revised to require that any
elementary school with an enrollment exceeding 500 pupils be assigned a
vice-principal to assist, inter alia, with discipline, curriculum improvement,
public and employee relations and attendance programs. It is further argued that
certain other staff reductions have increased the work load of vice-principals at
the high school. (See Exhibit M.)
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The hearing examiner finds that enrollment at the high school has
increased slightly in the 1975-76 school year. Absent a showing of decreasing
duties of vice-principals at that school, it is recommended that the Commissioner
determine that consistency in staffing requires that there be no reduction in this
sector. It is further recommended that, in consideration of the Board’s policy
predicated on serious and thorough studies of the staffing needs of its
elementary schools, the Commissioner determine that the Board has
substantiated its need for three additional vice-principals at its elementary
schools and may partially implement this policy by adding two additional
vice-principals in the 1975-76 school year. In summary, it is recommended that
the Commissioner restore $60,000 to this line item and sustain the reduction in
the amount of $20,000.

J212 Supervisors of Instruction, Salaries Reduction $20,600

Council proposes that the position of coordinator of music which has been
vacant since 1971, be allowed to remain vacant for the 1975-76 school year.

The Board states that demands from the public for improvement in the
music program necessitate that it be filled.

The hearing examiner finds in the submissions of the Board no compelling
data or studies that would require that this position be filled in view of the
voters expressed desires for economy. It is recommended that the reduction be
sustained in the full amount of $20,000.

J213C Co-Teachers, Salaries Reduction $38,850

Council seeks the total elimination of this program which is directed at
improving reading in the first grade and has been in operation since 1964.
(Exhibit O)

The Board asserts that this program, formerly operated in grades one
through three, has been shown by research and evaluation studies within the
district to be effective in the improvement of instruction.

It was said by the Commissioner in Plginfield, supra:

“***While the constitutional requirement which imposes on local school
districts the obligation to conduct ‘thorough and efficient’ programs of
education is nowhere precisely defined, the Commissioner holds that it
must be interpreted to mean that as @ minimum such programs are entitled
to a continuing sustenance of support, one marked by constancy and not
by vacillation of effort.***”{ Emphasis supplied. ) (at pp. 920-921)

Within the context of such explicit directive, it is recommended that
$38,850 be restored to this line item in order that the Board’s adjunct to its
fundamental and vital programs of teaching young children to read be assured a
sustenance of support.
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J215 Secretaries, Salaries Reduction $35,000

Council proposes the elimination of certain secretaries in order to effect an
aggregate savings of $35,000. The Board has proposed no additional secretarial
or clerical positions and has provided for pay increases of eight percent.

It is found that the Board expended $326,210 in this line item in 1974-75
with some positions remaining vacant throughout that period. Increments
provided for by the negotiated agreement require an additional $27,727, or a
total of $353,938, to staff the offices at that level previously established by the
Board. The Board has proposed an appropriation of $383,058. Accordingly, it is
recommended that the reduction be sustained in the amount of $30,000 and
that $5,000 be restored to this line item.

J220, 230, 240, 250 Texts, Supplies and Other Expenses  Reduction $50,000

Council states that the Board’s increase in appropriations of approximately
$52,000 in these line items as compared to total appropriations for 1974-75 are
excessive.

The Board argues that its proposed expenditures are reasonable and
necessary. (Exhibits Q, R, S, T, U, V, W, X)

The hearing examiner finds that, with a single exception, the Board’s
proposed appropriations reflect only moderate increases such as may be
attributable to inflation. However, the Board proposes to expend $51,363 for
audiovisual materials in 1975-76 as compared to $29,050 in 1974-75. This
increase of eighty percent amounting to $22,213 appears excessive. Therefore, it
is recommended that it be limited to a fifteen percent increase, or $4,360.
Accordingly, it is recommended that the reduction be sustained in the amount
of $17,953 and that $32,047 be restored to this line item.

J610A Custodians, Salaries Reduction 351,006

Council desires to effect savings of $36,006 by elimination of the position
of supervisor of buildings and grounds and his secretary. Council alleges that
these are new positions. It further proposes that $15,000 may be saved without
further staff reductions.

The Board states that a supervisor of buildings and grounds has been
employed since 1929 and that its present supervisor is responsible for
supervision of ninety-four employees caring for buildings and property valued at
$35,000,000.

The Board’s arguments for the necessity of employing a supervisor of
buildings and grounds are cogent. Plainfield, supra Therefore, it is recommended
that $35,006 be restored to this line item. Council’s argument that $15,000
was unexpended from this line item in 1974-75 is found to be true in fact.
Accordingly, absent a showing that additional personnel are required or that the
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entire budgeted amount of $931,576 is required in this line item, it is
recommended that the reduction be sustained in the amount of $16,000.

J720B Contracted Services, Building Reduction $139,450

Council avers that fiscal constraints on the district require that
replacement of stage curtains, draperies, auditorium floors, wooden sashes,
plumbing, auditorium seating and numerous other projects must be deferred
until subsequent years.

The Board argues that in numerous instances these projects may not be
postponed without endangering the safety of pupils, staff and public. The Board
submits evidence of deteriorating conditions in certain of its older schools.
(Picture Exhibits Nos. 2, 3,4,5,6,7,9, 10,11)

The hearing examiner finds convincing evidence that the replacement of
sanitary fixtures, water piping, entrance doors, sashes, lighting fixtures, handrails
and steps is essential to the health and safety of pupils, as well as the security of
the Board’s schools. It is recommended that $122,000 be restored to this line
item which will enable the Board to accomplish the most urgent of these items
as well as make a modest start at replacing unsightly and nonaesthetic draperies
and stage curtains. It is further recommended that $17,450 of the reduction be
sustained.

J730 Replacement of Equipment Reduction $35,000

Council contends that an expenditure of $118,771 is adequate for the
Board’s program.

The Board states that it has programmed a replacement of 2.5 percent of
the $277 worth of furniture and equipment per pupil in the district. No lists of
supportive data in the form of anticipated purchases were furnished by the
Board.

It is observed that the Board expended $84.,901 from this line item in
1974-75. The amount suggested by Council exceeds this expenditure by forty
percent. Absent a showing by the Board of compelling need in this sector it is
recommended that the Commissioner determine that the Board has failed in its
burden of proof and that Council’s reduction of $35,000 be sustained.

L1220, 1230 Capital Outlay for Sites and Building Reduction $57,280

Council avers that all proposed capital projects for improvements must be
eliminated during the 1975-76 school year.

The Board proposes to expend $1,000 for architect fees and $16,670 on
site improvements by paving play areas, parking lots and walkways. (Proposed
School Budget, at p. 32A) It further proposes to expend $39,610 to improve
buildings by replacing doors, window sashes, obsolete ventilators, ceilings, and
by partitioning and renovating storage and instructional rooms. (Id. at p. 32A)
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The hearing examiner has reviewed the written testimony and exhibits
submitted as examples of the Board’s needs to make the suggested capital
improvements. (Exhibit Z-1, Picture Exhibits 10, 11) It is patently evident that
the Board’s appropriation is sufficient to accomplish only a small portion of that
which it lists as necessary and desirable to accomplish in renovations of
certain of its older buildings. It is further evident that failure to act on certain of
these proposals in timely fashion will result in need for greater expenditures.
While it is true that such capital expenditures could be incorporated into a
bonding program, it is incontrovertible that the modest expenditure proposed by
the Board represents the most economical approach to accomplishing the most
pressing of these needs. Accordingly, it is recommended that $40,610 be
restored to this line item to fund those projects for such building renovations
and restorations as may be high on the Board’s list of priorities.

The hearing examiner finds in the record insufficient evidence to conclude
that $16,670 in site improvements may not be deferred until a bonding program
is approved or until funds are otherwise available. It is recommended, therefore,
that Council’§ reduction in the amount of $16,670 be sustained.

The hearing examiner sets forth the recommendations hereinbefore
detailed, as follows:

CHARTII
Amount
Account Amount of Amount Not
Number Item Reduction Restored Restored
CURRENT EXPENSE:
J110G Curr. & Instr. Sals. $ 35,500 $ 25,000 $ 10,500
J110L Pers. Sals. 38,500 13,500 25,000
J211 Prins. Sals. 80,000 60,000 20,000
J212 Supvrs. of Instr. Sals. 20,000 -0- 20,000
J213C Co-Tchrs. Sals. 38,850 38,850 -0-
J215 Secys. Sals, 35,000 5,000 30,000
J220,230  Texts, Supls. & Oth. 50,000 32,047 17,953
240, 250 Exps.

J610A Custs. Sals. 51,006 35,006 16,000
J720B Contr. Servs. Bldgs. 139,450 122,000 17,450
J730 Repl. Equip. 35,000 -0- 35,000

SUBTOTALS $523,306 $331,403 $191,903
CAPITAL OUTLAY:
11220,1230 Remod. & Improve. $ 57,280 $ 40,610 $ 16,670
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The hearing examiner has similarly considered the exhibits in evidence
before him and sets forth the following recommendations with respect to the
remaining reductions delineated by Council:

CHART III

Amount
Account Amount of  Amount Not
Number Item Reduction Restored Restored
CURRENT EXPENSE:
J110B Bd. Secy. Sals. $ 1,000 $ 750 $ 250
J110F Supt. Sals. 3,000 500 2,500
J1101 Bus. Off Sals. 7,500 6,050 1,450
J120B Legal Fees 5,000 1,000 4,000
J120D Negotiations Sals. 10,000 5,000 5,000
J130A Bd. of Ed. Exps. 3,000 2,250 750
J130F,

G,LLL,P Off. Exps. 10,000 9,000 1,000
J213A Teachers Sals. 15,000 3,000 12,000
J213B Subs. Sals. 15,000 15,000 -0-
1214 Oth. Instr. Sals. 7,000 7,000 -0-
J410,420 Health Servs. 8,000 8,000 -0-
J510,520 Trans. Sals. & Exps. 15,000 5,000 10,000
1620 Contr. Servs. 1,000 1,000 -0-
J630,640 Heat and Utilities 3,000 3,000 -0-
J650 Supplies 5,000 2,800 2,200
J660C Contr, Cleaning 1,000 -0- 1,000
J710 Maint. Sals. 3,000 3,000 -0-
J720A Contr. Servs. Grds. 10,550 3,350 7,200
J810,820 Retire. Contr. & Ins. 10,698 6,698 4,000
J1010,1020 Stud. Activs. 15,000 5,000 10,000
J1300, 1400,

1500 Adult Education 10,000 5,000 5,000

SUBTOTALS $158,748 $ 92,398 $ 66,350
SUBTOTALS CHART Il Curr. Exp. 523,306 331,403 191,903
TOTALS CURR. EXP. $682,054 $423,801 $258,253
SUBTOTALS CHART 11 Cap. Out. $ 57,280 § 40,610 $ 16,670
TOTALS Curr. Exp. & Cap. Out. $739,334 $464.411 $274,923

The hearing examiner finds that the 1974-75 audit reveals the
unappropriated balance in the Board’s current expense account as of July 1,
1975 to be $130,921, an amount approximating one percent of the Board’s
annual budget. It is recommended that no portion thereof be appropriated to
the revenue section of the 1975-76 school budget.
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In summary, the hearing examiner recommends to the Commissioner that
he determine that the amounts of $423,801 for current expense and $40,610 for
capital outlay must be restored to the Board’s budget to insure a thorough and
efficient educational program for the 1975-76 school year.

This concludes the report of the hearing examiner.
* * * *

The Commissioner has reviewed the pleadings, exhibits, and the entire
record of the matter herein controverted including the hearing examiner report
and the exceptions filed thereto by respondent pursuant to N.J.A.C. 6:24-1.16.
The Commissioner will respond seriatim, post, concerning those four line items
which Council has specifically enumerated in the exceptions.

A careful review of the record including the extensive documentation and
arguments submitted by the respective parties convinces the Commissioner that
there is no validity to Council’s charge that the hearing examiner has dealt with
Council’s proposed economies in an inappropriate, summary manner. The
summarization in chart form of certain recommendations of lesser magnitude
has regularly been employed by both the Commissioner and those who serve him
as hearing examiners in budget disputes in which there was delineation of a large
number of line item reductions. As was said in Board Education of the Township
of Madison v. Mayor and Council of the Township of Madison, Middlesex
County, 1968 S.1.D. 139:

“***There appears no necessity to deal serigtim with each of the areas in
which Council recommended reduced expenditures. The problem is one of

total revenues available to meet the demands of a school system***
{at p. 142)

In the instant matter, forty-eight separate line items were delineated upon
which a determination must be made. While a careful consideration of all the
pertinent documentary evidence must be afforded by both the hearing examiner
and the Commissioner, narrative statements are not required for each line item.
The Commissioner so holds.

Council’s first exception, regarding line item J110G, is that the Board on
January 20, 1976, transferred the director of funding to a middle school
position. Although such may well be true, the Commissioner is aware that the
Board’s efforts to regain Federal funding and maintain programs made possible
thereby continue unabated. He concludes that, absent evidence that the Board
intends to abolish this position, it is essential that the budget provide for a
replacement of the director.

In regard to Council’s exception concerning the hearing examiner’s
recommendation for line item J110L, the Commissioner finds convincing
evidence that sufficient essential work is performed by the secretary in question
in the areas of pupil and staff record keeping and accounting to fully justify the
continuance of this position.
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Council states, with regard to line item J211, that the record is devoid of
evidence that the Board’s recently adopted policy to add a vice-principal to any
elementary school in excess of 500 pupils was based on definitive studies estab-
lishing compelling need. The Commissioner does not agree. The written testi-
mony of the Board substantiates that the Board did conduct serious studies
of its needs and planned in accord with the 1974 recommendation of the Com-
missioner in Plainfield, supra. The Commissioner further finds the Board’s
staffing goals to be in accord with the recently adopted rule of the State Board
set forth in N.JA.C. 6:8-4.3(c) promulgated pursuant to the Public Schools
Education Act of 1975.

Council’s final exception states that the hearing examiner’s finding and
recommendation concerning line item J213 fails to consider that the Board’s
agents themselves had demonsirated that the co-teacher reading program had
been unsuccessful. Council’s exception does not comport with the record. The
Board’s analysis of this sector of its instructional program, as revealed by
statewide and standardized testing, is that a significant deficiency exists in the
mastery of reading at the early elementary level. In no way does the
Commiissioner assume this recognized deficiency to be attributable to a failure of
the co-teacher program which was instituted to alleviate the deficiency. The
Board’s continuing effort to insure efficient development of essential reading
skills at an early age is wholly consistent with N.J.A.C. 6:8-2.1(a)1, and entitled
to a presumption of correctness.

The Commissioner accepts and holds for his own each recommendation of
the hearing examiner. In consideration of all hereinbefore set forth, it is found
and determined that the certification of appropriations necessary for 1975-76
made by Council is insufficient by the amount of $464,411 for a thorough and
efficient system of public schools in the district. Accordingly, the Commissioner
certifies to the Union County Board of Taxation the additional amount of
$464,411 in appropriations for school purposes, so that the total amount of the
local tax levy for current expenses of the school district shall be $8,983,634 and
for capital outlay shall be $40,610 for the 1975-76 school year.

COMMISSIONER OF EDUCATION

February 18, 1976
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Board of Education of the City of Asbury Park,
Petitioner,
V.

Board of School Estimate and Mayor and City Council of the City of Asbury Park,
Monmouth County,

Respondents.
COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Joseph N. Dempsey, Esq.
For the Respondents, Norman H. Mesnikoff, Esq.

Petitioner, the Board of Education of the City of Asbury Park, hereinafter
“Board,” appeals from an action of the Mayor and Council of the City of
Asbury Park, hereinafter “Council,” taken pursuant to N.J.S.4. 18A:22-37
certifying to the Monmouth County Board of Taxation a lesser amount of
appropriations for school purposes for the 1975-76 school year than the amount
proposed by the Board in its budget. The facts of the matter were adduced at a
hearing conducted on November 3, 1975 at the State Department of Education,
Trenton, before a hearing examiner appointed by the Commissioner of
Education. The report of the hearing examiner is as follows:

Asbury Park is a Type 1 school district having a Board of School Estimate.
The Board adopted and submitted to the Board of School Estimate on February
24, 1975, a proposed budget for the 1975-76 school year in the total amount of
$6,983,157 of which $3,200,344 was to be raised by local taxation. This
proposed budget was then presented to the Mayor and City Council which at a
meeting of the Council on Mary 12, 1975, reduced the amount of the budget to
$2,800,344 which was certified to the Monmouth County Board of Taxation.
The pertinent amounts in dispute are shown as follows:

CURRENT

EXPENSE
Board’s Proposal $3,200,344
Council’s Proposal 2,800,344
Amount of Reduction $ 400,000

The Board contends that Council’s action was arbitrary, unreasonable, and
capricious and documents its needs for the reductions recommended by Council
with written testimony and a further oral exposition at the time of the hearing.
Council maintains that it acted properly and after due deliberation, and that the
items reduced by its action are only those which are not necessary for a
thorough and efficient educational system. Council also documents its position
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with written and oral testimony. As part of its determination, Council suggested
specific accounts of the budget for a total of $415,762 in which it believed
economies could be effected as follows: (See note below.)

Account Board’s Council’s Amount
Number Item Proposal Proposal Reduced
CURRENT EXPENSE:
J110B Bd. Secy.’s Off. $ 58200 § 41,600 $ 16,600
J110H Supt.’s Off. Secy. 33,500 21,400 12,100
J110N Data Proc. Assts. 39,615 22,624 16,991
J120M Account. Fee 8,500 7,500 1,000
J130A Bd. of Ed. Exps. 7,000 6,000 1,000
J130N Adm. Res. Exps. 5,000 4,000 1,000
J211A Vice.-Prin. H.S. 49,970 26,220 23,750
J211A Vice-Prin. Mid. Sch. 25,080 -0- 25,080
J213 Tchrs. Bangs Ave. 502,865 480,865 22,000
I213 Tchrs., Bond St. 238,225 227,225 11,000
J213 Tchrs., Bradley 172,200 161,200 11,000
J213 Tchrs., H.S. 1,245,675 1,190,675 55,000
J213 Tchrs., Mid. Sch. 933,745 878,745 55,000
J214A A-V Pers. Adm. 36,248 26,220 10,028
J214A A-V Pers. Bangs 13,560 -0- 13,560
J214B Guid. Pers. H.S. 156,160 139,210 16,950
J214B Guid. Pers. Mid. Sch. 81,125 62,205 18,920
J215A Prin. Off. Bangs 16,900 10,100 6,800
J215E Guid. Off. Secy. H.S. 24,500 18,300 6,200
I216A Oth. Instr. Sals. Bond 14,088 -0- 14,088
J216A Oth. Instr. Sals. Bradiey 4,294 -0- 4,294
J216A Oth. Instr. Sals, H.S. 18,105 -0- 18,105
J216A Oth. Instr. Sals. Mid. Sch. 12,166 -0- 12,166
J240A Ind. Arts Equip. 14,800 10,800 4,000
J240A Tchng. Supls. Mid. Sch. 26,600 19,600 7,000
J250C1 Comp. Servs. Elem. 19,000 -0- 19,000
J630 Fuel 67,000 85,000*  (18,000)*
J640B Electricity 83,800 65,800 18,000
J640D Tel./Tel. 36,900 27,920 8,980
J650B Vehicle Supls, 5,200 4,650 550
J730A A-V Equip. Repl. 10,953 7,353 3,600
TOTALS $3,960,974 $3,545,212 $415,762

*An addition by Council to the amount proposed by the Board.

Note: The itemized deductions total in excess of the $400,000 reduction
actually certified by Council. However, the difference is a small one and
all of the reductions will be scrutinized by the hearing examiner.
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There appears no necessity to deal seriatim with each of the areas in
which Council recommended reduced expenditures. As the Commissioner said
in Board of Education of the Township of Madison v. Mayor and Council of
the Township of Madison, Middlesex County, 1968 S.L.D. 139:

“***The problem is one of total revenues available to meet the demands
of a school system***. The Commissioner will indicate, however, the areas
where he believes all or part of Council’s reductions should be reinstated.
It must be emphasized, however, that the Board is not bound to effect its
economies in the indicated items but may adjust its expenditures in the
exercise of its discretion as needs develop and circumstances alter.***”

(at p. 142)

The hearing examiner will, however, examine some line items in narrative
form and set forth his recommendations with respect to other line items in chart
form.

J110B Board Secretary’s Office Reduction $16,600

Council contends that the expenditures proposed by the Board in this line
item would double the allocation for the office and that such an increase is
unwarranted. The Board contends that an increased work load has required the
transfer of two staff positions to his office and that the total expenditure has
not in fact been increased for clerical services.

The hearing examiner has considered these arguments in the context of the
total documentation and recommends a full restoration of this $16,600
reduction as necessary for a thorough and efficient operation in the office of the
Board Secretary.

Amount of Reduction — $ 16,600

Amount Restored — 16,600
Amount Not Restored — -0-
J110N Data Processing, Assistants Reduction $16,991

Council avers that the number of staff assistants involved in the data
processing office may be reduced without harm to the district. The Board
disputes the avowal at length but in the judgment of the hearing examiner has
failed to provide sufficient reason for the restoration of the full amount of the
reduction.

The hearing examiner recommends that a total of $8,723 be restored but
that a reduction in the amount of $8,268 be sustained.

Amount of Reduction — $16,991

Amount Restored - 8,723
Amount Not Restored — 8,268

J211A Vice-Principal, High School Reduction $23,750
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Council avers that in the 1969-70 school year there were two
vice-principals in the high school at a time when 1,487 pupils were enrolled in
the school and further states that in the 1975-76 school year there will be three
vice-principals but that the enrollment has decreased to 1,401 pupils. The Board
does not dispute such statistics but maintains that changing community mores
and the need for strict disciplinary control policies require the services
performed by the teaching staff member assigned to this position.

The hearing examiner has reviewed such argument and facts and concludes
that there is a continuing necessity for this position. Accordingly, he
recommends a full restoration of this reduction.

Amount of Reduction — $23,750

Amount Restored — 23,750
Amount Not Restored -~ -0 -
J211A Vice-Principal, Middle School Reduction $25,080

Council avers that the position controverted herein is not necessary for a
thorough and efficient school operation. The Board disputes the avowal and
maintains the 1,056 pupil middle school requires the services of a vice-principal
since strong and effective leadership is required to cope with problems caused by
the restlessness of youth enrolled in these grade levels. The Board further avers
that a staff in the middle school which numbers 105 members is further reason
to provide the services of a vice-principal.

The hearing examiner has carefully considered such facts and arguments
and finds them to be effective proof that the position controverted herein is
required for a thorough and efficient operation of the middle school.
Accordingly, he recommends full restoration.

Amount of Reduction — $25,080

Amount Restored — 25,080
Amount Not Restored — -0 -
J213 Teachers, Bangs Avenue School Reduction 322,000

Council’s reduction controverted herein is for two teachers in the Bangs
Avenue School. Council avers that these positions may be eliminated without
harm to the district or to the school. The Board avers that such positions are
required to be added because of increased enrollment in kindergarten and the
development of a new and major apartment complex.

The hearing examiner concludes from a review of the documentation,
however, that the kindergarten enrollment increase is minimal (see P-8) and that
the projected enrollment increase from the apartment complex is at this juncture
speculative. Accordingly, the hearing examiner recommends that this reduction
be sustained.

151



You are viewing an archived copy from the New Jersey State Library.

Amount of Reduction — $22,000
Amount Restored - -0-
Amount Not Restored — 22,000

J213 Teachers, High School Reduction $55,000

Council avers that a static enrollment provides no justification for an
increase in high school staff and that a reduction of $55,000 in this line item is
appropriate. The Board maintains that an increasing number of problems at the
high school level provides justification for the increase of staff members in spite
of enrollment stability. It further avers that such a reduction would cause
damage to the academic program although no specific class size figures are set
forth for regular academic classes or for pupils enrolled in supplemental
instruction.

The hearing examiner has considered all such arguments and determines
that an increase in staff at the high school level cannot be justified and,
accordingly, he recommends that the reduction be sustained.

Amount of Reduction — $55,000
Amount Restored — -0-
Amount Not Restored — 55,000

J214B Guidance Personnel, High School Reduction $16,950

Council avers that there are eight guidance counselors assigned to the high
school and that this number may be reduced without harm to the operation of
the school. The Board states that three of the eight positions are filled by
teaching staff members employed as career guidance counselors with funds from
a federal grant and that one of the five remaining counselors performs duties as
chairman of the department which necessitates a reduced pupil assignment load.

The hearing examiner has examined such arguments in the context of the
facts of the counselor/pupil ratio and concludes that the Board’s position herein
is a reasonable one to maintain its program of guidance services as part of a
thorough educational program. Accordingly, he recommends full restoration.

Amount of Reduction — $16,950

Amount Restored - 16,950
Amount Not Restored — -0 -
J214B Guidance Personnel, Middle School Reduction $18,920

Council avers that the number of staff personnel assigned to guidance
work in the middle school may be reduced without harm to the school or
district. The Board avers that in reality there are only two counselors assigned to
this large school and that a career guidance counselor now assigned to the school
does not represent the creation of a new position.

152



You are viewing an archived copy from the New Jersey State Library.

The hearing examiner concludes from the testimony pertinent to this line
item that there is no expansion of guidance services in the middle school but a
continuation of program. He recommends full restoration of the reduction in
this line item.

Amount of Reduction — $18,920

Amount Restored — 18,920
Amount Not Restored — -0 -
J216A Other Instructional Salaries, High School Reduction $18,105

Coungcil avers that four persons employed as teacher aides are not required
and that salaries for the positions should be eliminated. The Board maintains
that the positions are required to be maintained in the media center, health
office, in-school suspension program and attendance office.

The hearing examiner has examined the documentation with respect to
this line item and concludes that one of the four positions may be eliminated by
an efficient scheduling procedure but that the other positions are necessary for a
continuing program of education in the Asbury Park School District.
Accordingly, the hearing examiner recommends a restoration of $13,811 to this
line item.

Amount of Reduction — $18,105
Amount Restored — 13,811
Amount Not Restored — 4,294

J640B Electricity Reduction $18,000

The actual expenditure for electricity in the 1974-75 school year was
$71,000 and the Board proposed to expend $83,800 in school year 1975-76.
Thus, Council’s proposal for an expenditure of $65,800 for 1975-76 represents a
reduction from the amount actually required in the prior year. A ten percent
rate increase is anticipated by the Board.

The hearing examiner has considered such facts and recommends that the
budgeted amount for this line item be restored to a total of $72,800. Thus he
recommends a restoration of $7,000 in the amount of reduction deemed
appropriate by Council

Amount of Reduction — $18,000
Amount Restored — 7,000
Amount Not Restored — 11,000

These recommendations and other recommendations of the hearing

examiner which are grounded in the record of this controversy are set forth in
the following table:
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Amount

Account Amount of Amount Not
Number Item Reduction Restored Restored
CURRENT EXPENSE:
J110B Bd. Secy.’s Off. $ 16,600 $ 16,600 $ -0
J110H Supt.’s Off. Secy. 12,100 12,100 -0-
J110N Data Proc. Assts. 16,991 8,723 8,268
J120M Account, Fee 1,000 500 500
J130A Bd. of Ed. Exps. 1,000 -0- 1,000
J130N Adm. Res. Exps. 1,000 500 500
J211A Vice-Prin. H.S. 23,750 23,750 -0-
J211A Vice-Prin. Mid. Sch. 25,080 25,080 -0-
J213 Tchrs., Bangs Ave. 22,000 -0- 22,000
J213 Tchr., Bond St. 11,000 -0- 11,000
J213 Tchrs., Bradley 11,000 -0- 11,000
J213 Tchrs., H.S. 55,000 -0- 55,000
J213 Tchrs., Mid. Sch. 55,000 44,000 11,000
J214A A-V Pers. Adm, 10,028 -0- 10,028
J214A A-V Pers. Bangs Ave. 13,560 13,650 -0-
J214B Guid. Pers. H.S. 16,950 16,950 0-
J214B Guid. Pers, Mid, Sch. 18,920 18,920 -0-
J215A Prin. Off. Secy. Bangs 6,800 -0- 6,800
J215E Guid. Off. Secy. H.S. 6,200 0- 6,200
J216A Oth. Instr. Sals. Bond 14,088 4,294 9,794
J216A Oth. Instr. Sals. Bradley 4,204 -0- 4,294
J216A Oth. Instr. Sals. H.S. 18,105 13,811 4294
J216A Oth. Instr. Sals. Mid. Sch. 12,166 7872 4,294
J240A Ind. Arts. Equip. 4,000 1,300 2,700
J240A Tchng. Supls. Mid. Sch. 7,000 -0- 7,000
J250C1 Comp. Servs. Elem. 19,000 -0- 19,000
J630 Fuel (18,000)* -0- -0-
J640B Electricity 18,000 7,000 11,000
J640D Tel./Tel. 8,980 5,900 3,080
J650B Vehicle Supls. 550 450 100
J730A A-V Equip. Repl. 3,600 3,600 -0-

TOTALS $415,762 $206,910 $208,852
*An addition by Council

In conclusion, the hearing examiner finds that it is necessary to restore
$206,910 of the reductions deemed appropriate by Council in order that the
Board may operate a thorough and efficient educational program in Asbury Park

in the 1975-76 academic year.

This concludes the report of the hearing examiner.
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* * * *

The Commissioner has reviewed the report of the hearing examiner and
the exceptions thereto filed by the Board and Council. The Board particularly
objects to the line item recommendations of the hearing examiner which are
contained in chart form but unaccompanied by a narative explanation. Council
takes exception to recommendations with respect to eight line items in the J200
account.

The Commissioner concurs, however, with the report of the hearing
examiner and the recommendations contained therein. The problem presented
by the Petition is one concerned with the total revenues available to the Board
for the conduct of a program of education, in the context of Council’s
determinations. The recommendations of the hearing examiner are appropriate
in the circumstances and need not be detailed at such length at the Board
requests. Township of Madison, supra The Commissioner so holds.

Accordingly, the Commissioner directs the Monmouth County Board of
Taxation to raise by local taxation an additional sum of $206,910 for the
current expenses of the City of Asbury Park School District in the 1975-76
academic year.

COMMISSIONER OF EDUCATION
February 19, 1976

STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, February 19, 1976
For the Petitioner-Cross Appellant, Joseph N. Dempsey, Esq.
For the Respondents-Appellants, Norman H. Mesnikoff, Esq.

This case involves an appeal by the Board of School Estimate and Mayor
and City Council of the City of Asbury Park, Monmouth County, from the
decision of the Commissioner restoring certain funds to the budget of the Board
of Education of the City of Asbury Park (hereinafter Board) and a cross appeal
by the Board for the restoration of certain other funds denied by the
Commissioner. In reviewing the record, the State Board of Education found
both merit and flaws in the arguments of both parties with respect to different
specific items. For example, although we agreed with the Board in its contention
that the budget in Account J213 was not based on any proposed increase in the
number of high school teachers, we could not agree that this fact warranted the
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restoration of $55,000 not restored by the Commissioner. Even after this
reduction, the amount remaining in this account represents an 11.5% increase
over the previous year and should provide adequately for salary increases for the
existing staff. On balance, and with consideration of the fact that the Board is
free to make cuts and use restored funds as it sees fit, the State Board of
Education affirms the decision of the Commissioner to restore $206,910 of the
$400,000 originaily cut.

June 2, 1976
Board of Education of the City of South Amboy,
Petitioner,
.
City Council of the City of South Amboy, Middlesex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, George J. Otlowski, Jr., Esq.
For the Respondent, John J. Vail, Esq.

Petitioner, the Board of Education of the City of South Amboy,
hereinafter “‘Board,” appeals from an action of the Mayor and Council of the
City of South Amboy, hereinafter “Council,” taken pursuant to N.J.S.A.
18A:22-37 certifying to the Middlesex County Board of Taxation a lesser
amount of appropriations for school purposes for the 1975-76 school year than
the amount proposed by the Board in its budget which was rejected by the
voters. The facts of the matter were adduced at a hearing conducted on July 17,
1975 at the State Department of Education before a hearing examiner appointed
by the Commissioner of Education. The report of the hearing examiner is as
follows:

At the annual school election held March 11, 1975 the Board submitted to
the electorate a proposal to raise $1,516,133 by local taxation for current
expense costs of the school district for 1975-76. This proposal was rejected by
the voters and, subsequent to the rejection, the Board submitted its budget to
Council for its determination of the amounts necessary for the operation of a
thorough and efficient school system in the City of South Amboy during the
1975-76 school year, pursuant to the mandatory obligation imposed on Council
by N.J.S.A. 18A:22-37.

156



You are viewing an archived copy from the New Jersey State Library.

After consultation with the Board, Council made its determination and
certified to the Middlesex County Board of Taxation an amount for current
expense costs which is $182,000 less than that originally proposed to the voters
by the Board.

The Board asserts that Council’s action was arbitrary, capricious, and
unreasonable and documents its need for the funds it eliminated with written
testimony and oral exposition at the time of the hearing. Council maintains that
it acted properly and after due deliberation, and that the items it eliminated are
those which are not necessary for a thorough and efficient educational system.

Prior to a discussion of the specific items controverted herein, the hearing
examiner observes that Council, by letter (C-1) dated June 16, 1975, addressed
to the hearing examiner, urged

“#***that you [the hearing examiner] disqualify yourself from hearing this
matter, and that you advise the Commissioner *** that the Governing
Body of the City of South Amboy demands that the Commissioner of
Education appoint an impartial arbitrator through the American Arbitra-
tion Association to hear this dispute, in order that the city [Council] may
not be prejudiced in the matter. ***” (C-1)

Council grounds this request on what it considers to be

“k**kan extremely prejudicial and detailed evaluation of the South Amboy
school plant and curriculum [having] been conducted by [the Middle-
sex County Superintendent of Schools], at the direction of the Com-
missioner of Education, and in view of the fact that this report has been
circulated throughout the Department of Education and received wide-
spread publicity in both local and statewide newspapers*#*,” (C-1)

The hearing examiner responded to Council’s request by letter (C-2) dated
June 23, 1975, and advised:

“***Firstly, I [the hearing examiner] have no knowledge nor have I read
nor been informed of the contents, conclusions, or recommendations
which may or may not have been set forth in the Middlesex County
Superintendent of School’s report. Consequently, your application for
disqualification of the hearing examiner on the grounds of that report is
hereby denied.

“Secondly, the Commissioner of Education has been directed by the New
Jersey Supreme Court in Board of Education of East Brunswick v.
Township Council of East Brunswick, 48 N.J. 94 to assert his jurisdiction
in budget disputes such as the above referenced matter. Therefore, your

request of the Commissioner to remand this matter to an arbitrator is
denied. ¥**”
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Thereafter, the Board filed its written documentation in support of its
need for the funds eliminated by Council. (R-6; R-7) Included therein were
copies of an evaluation prepared on the Board’s high school curricula and
facilities by members of the Department of Education and submitted to the high
school principal (R-6) and a report of the evaluation as submitted to the
Commissioner. (R-7) Both reports {(R-6; R-7) were submitted over the signature
of the Middlesex County Superintendent of Schools.

In its opening statement on the day of hearing, Council renewed its
application for disqualification of the hearing examiner and for the Com-
missioner to appoint a person ‘“***not an employee of the Department of
Education [to hear the matter] and render a final, binding, non-appealable
decision.***” (Tr. 13) The hearing examiner, in response to Council’s
application, acknowledged that the evaluation reports (R-6; R-7) were now part
of the record being submitted by the Board. (Tr. 10) However, the hearing
examiner once again denied Council’s application. (Tr. 20)

The Board is presently involved as party respondent in litigation before the
Commissioner which results from the issuance, at the direction of the New
Jersey State Board of Education, of a Show Cause Order against the Board with
respect to pupil enrollment. However, in the hearing examiner’s view, that
matter is separate and apart from the matter, sub judice, which is limited to the
proofs offered by the Board with respect to its alleged need for the funds in
dispute. East Brunswick, supra

Finally, the Commissioner has been vested with the responsibility and
authority by the Legislature, at N.J.S.A. 18A:4-23, to supervise “***all schools
of the state receiving support or aid from state appropriations *** and he shall
enforce all rules prescribed by the state board [of education].” Council argues,
without proofs in support thereof, that the evaluations (R-6; R-7) are prejudicial
and biased in favor of the Board with respect to the controversy herein. The
hearing examiner does not agree. The evaluations are the work-product of
subordinates of the Commissioner. The Commissioner may or may not accept, in
toto, any or all recommendations, findings, or conclusions set forth therein.
Likewise, the Commissioner may or may not accept the recommendations of the
hearing examiner, which follow, with respect to the disputed funds herein.
Council, however, desires to negate the existence of the evaluations solely on the
grounds that it alieges the reports to be prejudicial and biased. Such an action
would severely impair the legislative mandate set forth to the Commissioner by
NJ.S.A. 18A:4-23, Furthermore, in controversies or disputes brought before
him, the Commissioner must have all relevant facts before him to arrive at a just
and judicious resolution. N.J.S.A. 18A4:6-9; East Brunswick, supra Consequently,
where appropriate, the hearing examiner will report those instances wherein the
Board itself relies on the evaluation to substantiate its need for the specific funds
in dispute.
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As part of its determination to eliminate $182,000 from the Board’s
proposal for current expense costs, Council suggested specific accounts of the
budget in which it believed economies could be effected as follows:

Account Board’s Council’s Amount
Number Item Proposal Proposal Reduced
CURRENT EXPENSE:
J110 Sals.-Admn. $ 46,100 $ 45,000 $ 1,100
J120 Contr. Servs.-Admn. 23,400 14,400 9,000
J130 Othr. Exps.-Admn. 25,500 12,500 13,000
J220 Textbooks 21,050 16,050 5,000
J230 Sch. Lib./A-V Mats. 7,500 4,500 3,000
J240 Tchng. Supls. 38,000 33,000 5,000
3250 Othr. Exps.-Instr. 7,000 6,000 1,000
J310 Sals.-Attend. Servs, 2,200 1,600 600
J410 Sals.-Health Servs. 36,571 30,571 6,000
J520 Contr. Servs./Pub. Cars. 80,800 73,000 7,800
J610 Sals.-Oper. of Plant 28,500 23,200 5,300
J630 Heat-Bldgs. 20,000 19,000 1,000
J640 Utilities 16,200 15,400 800
J650 Supls.-Oper. 9,000 7,000 2,000
J720 Contr. Servs.-Maint. of Pit. 141,425 53,625 87,800
J810 Sch. Dist. Contrib.-Emp.
Ret. 17,000 16,000 1,000
J820 Ins. & Judgments 73,000 48,000 25,000
J870 Tuition 182,000 176,000 6,000
11010 Sals. Stud. Bdy Act. 12,500 11,500 1,000
J1020 Othr. Exps.-Stud. Bdy Act. 10,000 9,000 1,000
TOTALS $797,746 $615,346 $182,400

The hearing examiner has reviewed all of the documentation and will
discuss the respective views of the parties in regard to all principal items.
However, for discussion purposes, some line accounts listed, ante, have been
consolidated, although the parties detailed a more specific breakdown. In
particular, this reference includes those line item moneys in dispute which are
less than $5,000 and include account numbers J110, J230, J250, J310, J630,
J640, J650, 1810, J1010, and J1020. The aggregate amount in dispute with
respect to these accounts is $12,500. The range of reduction is from $600 to
$3,000. If real economies are to be effected, it is the hearing examiner’s view
that the more principal amounts of money in dispute are the items deserving of
greater attention. Consequently, the hearing examiner recommends that the
funds recommended for reduction by Council in the specific line items set forth
above, totaling $12,500, be restored.

As a preface to a discussion on the hearing examiner’s specific findings and

recommendations with respect to the principal items in dispute, it is noticed
here that the Board’s audit for 1974-75, which was filed during October 1975,
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an unappropriated free balance of $29,197. The audit also shows that the Board
appropriated $164,300 of its free balance to the 1975-76 budget. It is further
observed that the Board operates a pre-kindergarten through twelfth grade
program, with an enroliment of more than 1,000 pupils and it is noted that the
entire school system is on half-sessions. Finally, the hearing examiner notices
that the Board received a total amount of $249,168 in State aid compared to a
total amount of $283,152 it anticipated, or $33,984 less than it had included in
its original budget as proposed to the voters.

J120 Contracted Services Reduction $9,000

Council proposes a total reduction of $9,000 in this account, with a
specific reduction of $5,000 for architect’s fees and $4,000 for legal fees. With
respect to architect’s fees, the hearing examiner observes that the Board
proposed a building referendum to the voters on July 8, 1975, which was
defeated. (Tr. 57) Council argues that architect’s fees with respect to
construction or renovation ought to be secured from “***any referendum voted
for by the voters***.” (Council’s Supporting Statement, at p. 2) The Board
argues, however, that the $5,000 in dispute here is money owed the architect for
work already done for it in terms of the referendum which has been defeated
and for work the architect has been contracted to render with respect to
renovations to the existing high school. (Tr. 26) (Board’s Supporting Statement,
at p. 1) The hearing examiner finds that the Board established its need for the
$5,000 reduced by Council for architect’s fees and recommends its restoration.

With respect to legal fees, it is observed that the Board had originally
appropriated $10,000 for this specific line item. However, Council reduced that
amount by $4,000. The Board argues that its legal expenses require the $4,000
for this account which has been reduced by Council. The Superintendent
testified that the Board is presently engaged in ten arbitration cases, two of
which are set down for hearing. Furthermore, the Superintendent testified that
the Board and the local teachers’ association bear one half the total cost of the
arbitrator. (Tr. 35) Additionally, the Board cites other areas of litigation and
situations which require legal counsel.

The hearing examiner finds that the Board has established its need for the
funds for legal fees reduced by Council.

Accordingly, the hearing examiner recommends that the Commissioner
restore the $9,000 to account J120.

J130 Other Expenses—Administration Reduction $13,000

Council proposed to reduce the Board’s appropriation of $25,500 in this
account by a total amount of $13,000. The then remaining balance of $12,500
would be less than it had appropriated for 1974-75. (Board’s Supporting
Reasons, at p. 29) In any event, Council’s specific reductions are $2,300 from
election expense, $600 from Board expense, $700 from Board Secretary
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expense, $4,000 which the Board appropriated to support a Board newsletter,
and $5,000 the Board desires to create a Board policy manual.

A review of the Board’s testimony herein reflects that it does have need of
the $2,300 for election expense, $600 for Board expense, and $700 for Board
Secretary expense. However, the hearing examiner finds that the Board did not
substantitate its need for $4,000 for its newsletter or $5,000 for a policy manual
to carry out its responsibility to provide a thorough and efficient education for
its pupils.

Consequently, the hearing examiner recommends that the Commissioner
restore $3,600 of Council’s reduction in account J130 and sustain the remainder
of Council’s reduction, or $9,400.

J220 Textbooks Reduction $5,000

The Board had appropriated $21,050 for this account. Council reduced
the Board’s amount by $5,000 on the grounds that it “***believed that the
increase of this account by $1,050 [from the 1974-75 appropriated amount of
$15,000] is sufficient.****” (Council’s Answer, at p. 3) The hearing examiner
observed that the Board has approximately 1,000 pupils enrolled in its schools,
grades pre-kindergarten through tweifth grade. The original amount of $21,050
provides an approximate expenditure of $21 per pupil for textbooks. The
approximate expenditure per pupil for textbooks in the context of Council’s
reduction would be $16 per pupil.

The Board argues that its requested total amount of $21,050 is essential in
order to continue its improvement in its reading program which is reflected as
being deficient by the Statewide testing program. Furthermore, the Board asserts
that, consistent with the Department evaluation (R-6), it plans to replace
textbooks considered to be archaic.

The hearing examiner finds that the Board established its need for the
funds reduced by Council from its textbook account. Accordingly, the hearing
examiner recommends that the Commissioner restore $5,000 to this account.

J240 Teaching Supplies Reduction $5,000

The Board had appropriated $38,000 for teaching supplies which Council
reduced by $5,000 leaving a total appropriation of $33,000. The Board asserts
that the total amount of $38,000 is necessary for consumable and nonconsum-
able supplies alike in its effort to provide a thorough and efficient school system.
The Board states that its general supply bid order is $17,552, which does not
include items such as test tubes, science materials, home economic supplies,
industrial arts supplies, music or physical education supplies. Additionally, the
Board avers, it must purchase reading, mathematics, science, and English
workbooks for its pupils at both the elementary and secondary levels. Finally,
the Board argues that it requires all the moneys it originally appropriated for
teaching supplies to cover the cost of purchasing magazines and periodicals.
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The hearing examiner finds that the Board documented its need for the
$5,000 reduction imposed by Council in this account and, accordingly,
recommends that the Commissioner restore this amount.

J410 Salaries—Health Services Reduction $6,000

The Board proposed an amount of $12,000 to cover the salary of a
full-time social worker it wishes to employ as part of its Child Study Team.
Council reduced the amount by $6,000, erroneously arguing that the salary of
the social worker is paid through the Comprehensive Employment Training Act
(CETA), a federal program. The Superintendent testified that the program does
not fund the salary of the social worker. (Tr. 41)

Presently, the Board employs a social worker on a case-by-case basis. The
Superintendent testified, however, that such an arrangement has resulted in a
delay of from four to five months. (Tr. 75)

The hearing examiner finds that the Board has documented its need for
the full-time services of a social worker and, accordingly, recommends the
restoration of the $6,000 reduction made in this account by Council.

J520 Contracted Services—Public Carriers Reduction $7,800

From a total amount of $80,800 originally appropriated for this entire
account, Council eliminated a total of $7,800. Council reasons that by virtue of
the sluggish state of the economy, the Board could reduce expenditures in this
total account by reducing contracted transportation services, field trips, and
athletic transportation an aggregate amount of $7,800.

The hearing examiner has reviewed the Board’s testimony with respect tc
its need for these moneys and finds that such testimony fails to establish suct
need for the operation of a thorough and efficient school. Accordingly, the
hearing examiner recommends that the Commissioner sustain Council’s re
duction of $7,800 in this account.

J610 Salaries—Operation of Plant Reduction $5,30C

The Board proposed a total amount of $28,500 while Council recom
mends a reduction of $5,300. Council asserts that even with its proposec
reduction of $5,300 the Board would still have an $1,800 increase in the
account over last year’s appropriation. The Board asserts that without the
$5,300 reduced by Council, it would be forced to eliminate overtime work
summer help, emergency help, and would not have its custodial help assignec
during evening functions. The hearing examiner finds that the Board ha
demonstrated its need for these funds and recommends that the $5,30(
eliminated by Council be restored.
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J720 Contracted Services—Muaintenance of Plant Reduction $87,800

The Board proposed an amount of $141,425 for this account, from which
Council eliminated $87,800. Council reasons that maintenance and repair should
be accomplished over a period of years and, in light of the economy and the
possibility that an addition may be built to one of the existing schools, the
Board should wait to engage in costly repairs and maintenance. The Board argues
that the total proposed amount of $141425 is necessary for painting,
replacement of windows, classroom remodeling which is being done on a
year-to-year basis, lavatory remodeling, plumbing and heating repairs, roof
repairs, fire detection systems, and other essential and critical repairs.

The hearing examiner notices that the evaluation completed by the
Middlesex County Superintendent of Schools, upon which the Governing Body
moved for disqualification of the hearing examiner, generally supports the need
for the repairs and remodeling as outlined by the Board.

The hearing examiner finds that the Board has demonstrated its need for
the moneys herein reduced by Council and recommends the restoration of
$87,800 to this account.

J820 Insurance and Judgments Reduction 325,000

The Board appropriated $73,000 for this account, while Council elimi-
nated $25,000 on the grounds that the reduction still leaves an increase in the
account over last year. The hearing examiner has searched the record for the
Board’s testimony or documentary evidence underlying its need for the reduced
moneys and finds the record void in this regard.

Consequently, the hearing examiner finds the Board failed to prove its
need for the moneys reduced by Council and recommends that the $25,000
reduction be sustained.

J870 Tuition Reduction $6,000

The Board proposed an amount of $182,000 in this account for pupils
who require special education classes not available in its own schools. It reasons
that because of an additional ten new pupils this year who require special
education classes, it requires the total amount of money it requested. Council
reduced the Board’s proposed amount by $6,000 on the grounds that the
remaining amount of $176,000 is adequate.

The hearing examiner finds that the Board documented its need for the
money eliminated by Council and recommends the restoration of $6,000.
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In summary, the hearing examiner’s recommendations with respect to the
moneys in dispute are as follows:

Amount
Account Amount of Amount Not
Number Item Reduction Restored Restored
CURRENT EXPENSE:
J110 Sals.-Admn. $ 1,100 $ 1,100 $ -0-
J120 Contr. Servs.-Admn. 9,000 9,000 -0-
J130 Othr. Exps.-Admn. 13,000 3,600 9,400
J220 Textbooks 5,000 5,000 0-
J230 Sch. Lib/A-V Mats. 3,000 3,000 0-
J240 Tchng. Supls. 5,000 5,000 -0-
J250 Othr. Exps. - Instr, 1,000 1,000 -0-
J310 Sals. - Attend. Serv. 600 600 -0-
J410 Sals.-Health Serv. 6,000 6,000 -0-
J520 Contr. Serv./Pub. Cars. 7,800 -0- 7,800
J610 Sals.-Oper. of Plant 5,300 5,300 -0-
J630 Heat Bldgs. 1,000 1,000 -0-
J640 Utilities 800 800 -0-
J650 Supls. - Oper. of Plant 2,000 2,000 -0-
J720 Contr, Serv.-Maint. of Plt, 87,800 87,800 -0-
J810 Sch. Dist. Contrib.-Exp.
Ret. 1,000 1,000 -0-
J820 Ins. & Judgment 25,000 -0- 25,000
J870 Tuition 6,000 6,000 -0-
J1010 Sals.-Stud. Body Act. 1,000 1,000 -0-
J1020 Othr. Exp.-Stud. Body Act 1,000 1,000 -0-
TOTALS $182,400 $140,200 $42,200

This concludes the report of the hearing examiner.

* *® * *

The Commissioner has reviewed the record of the instant matter, including
the report of the hearing examiner and the objections and exceptions filed
thereto by Council.

Council makes objections and exceptions to the two prior rulings of the
hearing examiner, by which its applications to have an independent arbitratox
hear and determine the matter, were denied, as reported ante. Furthermore, the
Commissioner notices that by letter dated January 14, 1976, Council urged the
Comumissioner to disqualify himself from ruling on the hearing examiner’s findings
and recommendations set forth in the report. Council argues that the Commis
sioner must appoint someone not associated with the Department of Education
to adjudicate the matter. Council asserts that should this direct application to the
Commissioner be denied and the Commissioner adjudicate the matter, the entire
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reduction of $182,000 imposed upon the Board’s 1975-76 school budget must
be sustained.

The Commissioner observes that Council grounds its argument for
disqualification of the hearing examiner and/or the Commissioner in the instant
matter on what it alleges to be prejudicial evaluation reports (R-6; R-7),
prepared by members of the State Department of Education with respect to the
South Amboy school plant, facilities, and curricula and made part of the
Commissioner’s official records. The Commissioner notices that it is those
reports which formed the basis upon which the State Board of Education issued
its Show Cause Order against the Board with respect to its pupil enrollment.

Council argues that should the Commissioner assert and retain jurisdiction
in this matter, he will have simultaneously assumed the roles of prosecutor
(through his directed investigation), judge and jury.

The Commissioner will consider Council’s continuing objection to the
inclusion in the record of the evaluative reports (R-6; R-7) of the South Amboy
school prepared by members of the State Department of Education.

The Commissioner is vested with the statutory authority to hear and
determine controversies and disputes arising under the school laws. N.J.S.4.
18A:6-9 Furthermore, the Commissioner is charged with the responsibility of
being the chief executive and administrative officer of the State Department of
Education. N.J.S.4. 18A:4-22 The Commissioner is responsible for the
supervision of all schools which receive support or aid from State appropriations
and he has the authority and responsibility to enforce all rules prescribed by the
State Board of Education. N.J.S.4. 18A:4-23 Additionally, the Commissioner
shall, by direction or with the approval of the State Board, inquire into and
ascertain the thoroughness and efficiency of operation of any public school in
the State and he shall report his findings to the State Board. N.J.S.A. 18A:4-24
Finally, the Commissioner has the legislative authority to prescribe minimum
courses of study with the approval of the State Board. N.J.S.A. 18A:4-25

Justice Jacobs, in writing the Court’s opinion in Board of Education of
East Brunswick v. Township Council of East Brunswick, 48 N.J. 94 (1966)
addressed the scope of the Commissioner’s reviewing power as it relates to
controversies and disputes brought before him. Therein Justice Jacobs held:

“***The Constitution contains a specific mandate for the State’s
maintenance and support of a thorough and efficient public school system.
Art. VIII, sec. 1V, par. 1. In fulfillment thereof, the Legislature has made
provision for local school districts and State supervisory agencies. The
local school districts have been broadly directed to provide ‘suitable school
facilities and accommodations’ including proper school buildings and
equipment and courses of studies. R.S. 18:11-1. And the State supervisory
agencies have been vested with far reaching powers and duties designed to
insure that the facilities and accommodations are being provided and that
the constitutional mandate is being discharged. See, e.g., R.S. 18:2-1 et
seq.; R.S. 18:3-1 et seq.; R.S. 18:10-45;R.S. 18:11-2;R.S. 18:11-12.
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“Acting under its broad regulatory powers (R.S. 18:2-4), the State Board
of Education has adopted rules governing schoolhouse construction which
***[set] forth mandatory minimum specifications as well as many
supplemental recommendations. It is revised periodically and its minimum
specifications are binding insofar as local school construction is con-
cerned. ¥**

“Beyond physical facilities, the State Board and the Commissioner have
been appropriately vested with wide regulatory responsibilities bearing on
the educational process. Illustrative is R.S. 18:3-17 which provides that,
with the advice and consent of the State Board, the Commissioner shall
‘Prescribe a minimum course of study for the public schools, and require
boards of education to submit to him for approval or disapproval courses
adopted by them, if and when in his opinion it is necessary or advisable so
to do.” Action taken by the Commissioner pursuant to this provision
would be binding on the local boards which, as they must when complying
with the State Board’s school construction regulations, would have to
make suitable budgetary provision for any resulting increases in cost.
Similarly, suitable budgetary provision would have to be made for any
increased costs due to other statutory (cf. L. 1965, ¢. 936) or regulatory
provisions such as minimum standards which may be prescribed with
respect to individual classroom enrollments.***> (48 N.J. at 103-105)

Elsewhere in the same opinion, Justice Jacobs addressed the precise issue
of the Commissioner’s function with respect to budget disputes before him.
Justice Jacobs wrote:

“#x*His [the Commissioner’s] function is admittedly to sit as a reviewing
body which, however, is charged with the overriding responsibility of
seeing to it that the mandate for a thorough and efficient system of free
public schools is being carried out.***” (48 N.J. at 106) (Emphasis
supplied.)

In reaffirming the principles articulated by the Court in East Brunswick,
supra, in regard to the breadth of the Commissioner’s powers under the State
Constitution and the implementing legislation, Justice Jacobs, again writing for
the Court in Jerkins et al. v. Township of Morris School District et al., 58 N.J.
483 (1971) held that:

“*#**Qur Constitution contains an explicit mandate for legislative ‘main-
tenance and support of a thorough and efficient system of free public
schools.” Art. 8, sec. 4, para. 1. In fulfillment of the mandate the
Legislature has adopted comprehensive enactments which, inter alia,
delegate the ‘general supervision and control of public education’ in the
State to the State Board of Education in the Department of Education.
N.J.S.A. 18A:4-10. As the chief executive and administrative officer of the
Department, the State Commissioner of Education is vested with broac
powers including the ‘supervision of all schools of the state receiving
support or aid from state appropriations’ and the enforcement of ‘all rule:
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prescribed by the state board.” N.J.S.4. 18A:4-23. The Commissioner is
authorized to ‘inquire into and ascertain the thoroughness and efficiency
of operation of any of the schools of the public school system of the state’
(N.J.S.A. 18A:4-24), is directed to instruct county superintendents and
superintendents of schools as to ‘the performance of their duties, the
conduct of the schools and the construction and furnishing of school-
houses’ (V.J.S.4. 18A:4-29), and is empowered to hear and determine ‘all
controversies and disputes’ arising under the school laws or under the rules
of the State Board or the Commissioner. N.J.S.A. 18A:6-9.**%”

(58 N.J. at 494)

While Jenkins, supra, dealt with the issue of school regionalization among
several communities, the reaffirmance of the Commissioner’s responsibility and
authority as set forth in East Brunswick, supra, is applicable herein.

The State Board of Education, pursuant to its authority at N.J.S.A.
18A:4-15, has adopted rules for implementing and carrying out the school laws
of this State. These rules are set forth at N.J.A.C., Title 6. The rules adopted by
the State Board in regard to schoolhouse construction set forth at NJ.A.C.
6:22-1.1 through 22-16.2 inclusive. The rules adopted by the State Board in
regard to standards necessary to be met by local school districts to obtain
secondary school approval are set forth at N.JA.C. 6:27-1.3 Curriculum;
N.J.A.C. 6:27-1.4 Graduation requirements; N.J.A.C. 6:27-1.5 Requirements to
obtain credit for private music study; MJ.A.C. 6:27-1.6 Professional staff;
NJA.C. 6:27-1.7 Teaching load; N.J.A.C. 6:27-1.8 Instructional equipment;
NJA.C. 6:27-1.9 Clerical staff; NJ.A.C. 6:27-1.10 Pupil records; N.J.A.C.
6:27-1.11 School efficiency; and N.J.A.C. 6:27-1.12 Building and site.

Moreover, the Commissioner observes that N.J A.C. 6:27-1.1 provides, in
full, as follows:

“(a) A visit for evaluation of the school by an authorized representative of
the Commissioner of Education shall be a prerequisite to approval by the
State Board of Education.

“(b) In a district maintaining more than one high school, approval of each
school shall be granted separately.

“(c¢) The maximum approval period of a high school shall be seven years.
Conditional approval may be granted for a shorter period of time.

“(d) Approval of a high school by the State Board of Education shall
constitute approval of the curriculum on the effective date of the action
by the State Board. Subsequent additions of courses offered for diploma
credit shall be reviewed and approved by the Director of Secondary
Education.

“(e) Approval may be revoked if the school does not maintain the
established standards or if the school fails to adhere to the program for
which it has been approved.”
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It is this State Board of Education mandate, specifically N.J.A.C
6:27-1.1(d) ante, that precipitated the evaluation reports (R-6; R-7) which were
prepared by members of the State Department of Education at the direction of
the Commissioner. The Board itself was seeking continued approval of its grade
seven through twelve high schoo! from the State Board of Education.

Consequently, because the reports (R-6; R-7) were prepared at the
direction of the Commissioner, pursuant to his statutory responsibilities and
consistent with State Board rules and regulations and the directions given him by
the New Jersey Supreme Court in Fast Brunswick, supra, and Jenkins, supra, the
Commissioner finds no basis upon which to grant Council’s application to
disregard their existence, or to hold that the reports, prima facie, prejudice the
position of Council. Furthermore, the fact that the Board is a party respondent
to a Show Cause Order issued by the State Board of Education with respect to
certain alleged conditions in its high school, is not reason to conclude that
Council’s position in the instant matter has been tainted. When a board of
education’s proposed budget has been defeated by the voters and the board has
submitted its defeated proposal to the governing body (NV.J.S.A. 18A:22-37), the
Court has determined in East Brunswick, supra, that:

“k**The governing body may, of course, seek to effect savings which will
not impair the educational process. But its determinations must be
independent ones properly related to educational considerations rather
than voter reactions. In every step it must act conscientiously, reasonably
and with full regard for the State’s educational standards and its own
obligations to fix a sum sufficient to provide a system of local schools
which may fairly be considered thorough and efficient in view of the
makeup of the community.***” (Emphasis supplied.) (48 N.J. at 105-106)

In this light, the Commissioner must question Council’s stated position in
its filed objections to the hearing examiner’s report urging that its reduction of
$87,800 in line item J720 be sustained in order to “***teach the Board of
Education to come to the Council in a position to negotiate rather than a
position to appeal***.” (Council’s Objections, at p. 5) The Commissioner holds
that the responsibility of the Board, as well as the responsibility of Council, is to
fix a budget to support a thorough and efficient program of education for the
pupils of the community.

Council takes exception (Council’s Objections, at p. 3) to the hearing
examiner’s stated position that the instant matter is separate and apart from the
litigation emerging from the Show Cause Order issued by the State Board. The
Commissioner determines that the hearing examiner adopted the correct
position inasmuch as he was not the hearing examiner assigned to the Show
Cause Order proceedings. The Commissioner will, however, consider the totality
of all relevant data before him in the instant adjudication.

For the reasons heretofore expressed, the Commissioner denies Council’s

application for an independent arbitrator to determine the matter since such ar
action would contravene N.J.S.4. 18A:69 and, additionally, denies Council’:
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application to ignore the evaluation reports (R-6; R-7) as part of this matter.
Furthermore, the Commissioner finds no basis to conclude that Council’s
position has been unfairly prejudiced.

Council takes exception to the hearing examiner consolidating those line
items in dispute which are less than $5,000 and his subsequent recommendation
to restore the amount of $12,500 without setting forth a specific reason for that
recommendation. The Commissioner has reviewed that portion of the hearing
examiner’s report and finds that his reason for consolidating the specific line
items (J110, J230, J250, J310, J630, J640, J650, 1810, 11010, and J1020) and
recommending the restoration of $12,500 is that the record proves the necessity
for restoration of such amounts in order to provide thorough and efficient
educational services.

Council asserts that the hearing examiner should not have considered the
amount of State aid received compared to the amount anticipated. Council
argues that it is the prerogative of the Legislature to fix a lower amount of State
aid to be received by the Board, and that the difference between what the Board
anticipated and what it received is not relevant here. The Commissioner does not
agree. The matter controverted herein addresses the total amount of money
available to the Board to operate its schools during 1975-76 and shall be so
considered. Board of Education of the Township of Madison v. Mayor and
Council of the Township of Madison, Middlesex County, 1968 S.L.D. 139

The Commissioner has reviewed the remaining objections filed by Council
and observes that they are based upon Council’s perception of the probative
value of the testimony adduced and documentary evidence received.

The Commissioner has reviewed the report of the hearing examiner in light
of the total record and adopts as his own the findings and recommendations in
the report.

The Commissioner finds and determines that the certification of the
appropriations necessary for school purposes for 1975-76 made by Council is
insufficient by an amount of $140,200 for the maintenance of a thorough and
efficient system of public schools in the district. The Commissioner, therefore,
certifies to the Middlesex County Board of Taxation the sum of $140,200 to be
added to the certification of appropriations for school purposes made by
Council, so that the total amount of the local tax levy for current expenses of
the school district for the 1975-76 school year shall be $1,474,333.

COMMISSIONER OF EDUCATION
February 25, 1976
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Iris Sachs,
Petitioner,
V.

Board of Education of the East Windsor Regional School District,
Dr. John Hunt, Superintendent of Schools,
and Mrs. Mary Lee Fitzgerald, Principal, Mercer County,

Respondents.
COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Ruhlman and Butrym (Paul T. Koenig, Jr., Esq., of
Counsel)

For the Respondents, Turp, Coates, Essl and Driggers (Henry G.P. Coates,
Esq., of Counsel)

Petitioner is a nontenured teacher employed by the Board of Education of
the East Windsor Regional School District, Mercer County, hereinafter “Board,”
who was terminated pursuant to the sixty days’ notice clause in her contract
Petitioner alleges that the notice of termination given her by the Superintendem
of Schools is illegal. She alleges further that she was deprived of he;
constitutional right to a due process hearing under the First and Fourteentt
Amendments to the United States Constitution prior to being denied a liberty
and property right. Therefore, she demands a hearing before the Commissione:
of Education to examine the reasons given for the termination of her contract
Petitioner prays for reinstatement in her former position.

The Board filed a Motion to Dismiss with supporting Brief, affidavits, an¢
exhibits. Petitioner thereafter filed a Brief in opposition to the Motion. The
matter is therefore ripe for Summary Judgment by the Commissioner on the
record before him.

The following facts are not in dispute:

1. Petitioner was employed initially from February 15, 1972 througt
June 30, 1972.

2. She thereafter received three consecutive contracts for the academic
years 1972-73, 1973-74 and 1974-75. (Had the termination not been effected

petitioner would have acquired a tenure status on February 15, 1975.)

3. Each contract contained a sixty day termination clause.
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4. On November 20, 1974, petitioner was given a written notice of
termination of her contract signed by the Superintendent which stated that
her employment would terminate on January 19, 1975. ‘(Exhibit C)

5. Exhibit C stated in part that the reason for termination was based on
the principal’s evaluation of petitioner’s performance.

6. Petitioner was terminated by the Board at its meeting held on
December 9, 1974, and a similar action was taken on January 13, 1975. (Peti-
tion of Appeal, at pp. 4-5; Board’s Answer, at p. 3)

The record shows that written evaluations of petitioner’s performance
were made on September 25, 1974, October 21, 1974, and November 6, 1974.
Petitioner contends that this observation actually occurred on November 1, not
November 6, as shown in Exhibit B. The September evaluation was written by
her principal and the October and November evaluations by other supervisors.
(Exhibits A, B, G) Additionally, a memorandum from her principal to the
Superintendent summarized petitioner’s performance during the fall of 1974 and
recommended her termination for four reasons, one of which was “unsatis-
factory” performance for a third-year teacher. (Exhibit F) The Superintendent’s
affidavit stated in part that his decision was based on the principal’s evaluation
and reports.

Petitioner argues that she was illegally terminated on November 20, 1974
by letter from the Superintendent and that the Board, only, has the authority to
terminate her employment. N.J.S.4. 18A:25-6 supports that contention and
reads as follows:

“The superintendent of schools may, with the approval of the president or
presidents of the board or boards employing him, suspend any assistant
superintendent, principal or teacher, and shall report such a suspension to
the board or boards forthwith. The board or boards, each by a recorded
roll call majority vote of its membership, shall take such action for the
restoration or removal of such person as it shall deem proper, subject to
the provisions of chapter 6 and chapter 28 of this title.”

See also Ronnie Abramson v. Board of Education of the Township of Colts
Neck, Monmouth County, 1975 S.L.D. 418, aff’d State Board of Education 424.
Petitioner declares, therefore, that the action of the Board on January 13, 1975,
which terminated her employment is the earliest date wherein the Board acted
legally to terminate her.

Petitioner also challenges the validity of evaluations used by respondents
to terminate her by reason of the fact that she was not permitted to question the
Board as to the bases for its decision. She states also that her evaluations were
not properly communicated to her by her supervisors.

The record discloses that the Board voted at a regular meeting held
December 9, 1974 to terminate petitioner. (Exhibit H) Petitioner asserts that the
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vote was four to two and that five votes were required to terminate her
employment pursuant to N.J.S.4. 18A:25-6.

The Commissioner is not aware of any statute, State Board of Education
rule or court decision which requires that the termination notice given a
nontenure teacher must be approved by a majority vote of the full membership
of the Board. Absent such statutory mandate, State Board of Education rule or
court decision, the Commissioner holds that the Board’s determination to
terminate petitioner on December 9, 1974 by a plurality vote of the quorum was
a proper and effective determination within its discretion. Beckhusen et al. v.
Board of Education of the City of Rahway et al., 1973 S.L.D. 167

In the judgment of the Commissioner, a roll call majority vote is only
required for persons who will be awarded contracts of employment pursuant to
N.J.S.A. 18A:27-1 which reads as follows:

“No teaching staff member shall be appointed, except by a recorded roll
call majority vote of the full membership of the board of education
appointing him.”

Therefore, absent an offer of renewal contracts, such contracts expire by their
own terms on June 30, so long as the Board meets its statutory obligation of
giving teaching staff members written notice on or before April 30. N.J.S.A4.
18A:27-10 et seq.

In the instant matter the Commissioner finds that the Board terminated
petitioner based on the Superintendent’s recommendation and that the Board’s
determination was procedurally and statutorily proper. There is no showing of
an arbitrary, unreasonable or capricious action by the Board.

The Board believed initially that its action was proper when it voted to
terminate petitioner at its meeting on December 9, 1974. Thereafter, at
petitioner’s request she was given a written statement of reasons. (Exhibit E)

Petitioner clearly had a right to an appearance before the Board if she had
requested such an appearance, after the Board had made its determination not to
reemploy her. Donaldson v. Board of Education of the City of North Wildwood,
Cape May County, 65 N.J. 236 (1974); Barbara Hicks v. Board of Education of
the Township of Pemberton, Burlington County, 1975 S.LD. 332 The record is
barren of any request by petitioner to appear before the Board to attempt to
challenge her supervisors’ evaluations and to dissuade the Board from terminat-
ing her contract.

When a teaching staff member alleges that a local board of education has
refused reemployment for proscribed reasons (ie. race, color, religion, etc.,) or
in violation of constitutional rights such as free speech, or that the board was
arbitrary and capricious or abused its discretion, and is able to provide
adequately detailed specific instances of such allegations, then the teaching staff
member may file a Petition of Appeal before the Commissioner which will result
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in a full adversary proceeding. Marilyn Winston et al. v. Board of Education of
Borough of South Plainfield, Middlesex County, 1972 S.L.D. 323, aff’d State

3oard of Education 327, reversed and remanded 125 N.J. Super. 131 (App. Div.
973), aff'd 64 N.J. 582 (1974), dismissed with prejudice by Commissioner of
ducation November 1, 1974

4

In Winston, supra, the Court stated that:

“***1t may be acknowledged that the bare assertion or generalized
allegations of infringement of a constitutional right does not create a claim
of constitutional dimensions. Cf. Trap Rock Industries, Inc. v. Kohl, 63
NJ. 1(1973)***> (125 N.J. Super. at 144)

Nowhere does the record disclose a constitutional deprivation of petitioner’s
rights, nor is there any specific allegation of such a showing. Rather,
petitioner bases this allegation on what she described as inadequate, improper or
insufficient reasons for her termination. Further, she complains that she was not
permitted to address her evaluations as to their adequacy and truthfulness.

In the judgment of the Commissioner, the record does not show that
petitioner’s termination was based on proscribed reasons, ante, nor has she
shown that her due process rights have been violated.

In Donaldson, supra, the Court cited George Ruch v. Board of Education
of Greater Egg Harbor, Atlantic County, 1968 S.L.D. 7, dismissed State Board
of Education 11, aff’'d New Jersey Superior Court, Appellate Division, 1969
S.L.D. 202 in support of an argument that “***the fears of tenure impairment
and undue burden expressed by those who have thus far insisted on the
withholding of reasons***” was an indication of how negligible such fears were.
In Ruch, as in the matter herein, the Commissioner and the Court were
concerned with a subjective judgment made by a local board of education.
Likewise, reasons for non-retention had been afforded a nontenured teacher and
an adversary hearing was requested to disprove their validity. The Commissioner,
however, found no reason in Ruch to order an adversary hearing and said:

“*¥**The fact that respondent made available to petitioner the report of
his supervisor which was adverse to petitioner’s interest, does not open the
door automatically to a plenary hearing on the validity of the ‘reasons’ for
nonrenewal of employment. To hold that every employee of a school
district, whose employment is not continued until he acquires tenure
status, is automatically entitled to an adversary type hearing such as
petitioner demands, would vitiate the discretionary authority of the board
of education and would create insurmountable problems in the administra-
tion of the schools. It would also render meaningless the Teacher Tenure
Act for the reason that the protections afforded thereby would be
available to employees who had not yet qualified for such status.***

“While petitioner has charged respondent with arbitrary, frivolous and
discriminatory conduct with respect to his further employment, such a
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bare allegation is insufficient to establish grounds for action. U.S. Pipe ar
Foundry Company v. American Arbitration Association, 67 N.J. Supei
384 (App. Div. 1961) Petitioner does not allege that race or religion or an
other kind of unlawful bias influenced respondent’s failure to reappoi
him. Nor does he claim that respondent was motivated by frivolo
considerations. Petitioner’s charge of unreasonable and arbitrary actt.
rests on the unfavorable report of his superior. But examination of the
report, which petitioner attached to his pleadings, reveals that it is nothing
more than his supervisor’s written evaluation of petitioner’s classroom
performance and teaching competence. Supervisory evaluations of class-
room teachers are a matter of professional judgment and are necessarily
highly subjective. There is no allegation that the supervisor’s report was
made in bad faith, the result of personal animosity or bias, or in other
ways improper. What is plain is that the supervisor, in the normal course of
her duties, rendered a report of her evaluation of petitioner’s competence
as a teacher to the administration, that a copy was furnished to petitioner
for his knowledge, that the administration and the Board of Education
considered the report and although it did not conduct an adversary type
hearing such as petitioner demands, it did afford petitioner an opportunity
to meet with the Board and express his point of view, and that as a result
and with this information before it the Board simply chose not to
reemploy petitioner. Under such circumstances the Commissioner finds no
vestige of any unlawful, arbitrary or capricious motivation. The Com-
missioner cannot agree that because respondent made information
underlying its decision not to place petitioner in a tenure status available
to him, it bound itself to accord him a plenary hearing as a matter of
right, ***” (1968 S.L.D. at pp. 10-11)

The Court in Donaldson commented favorably on the Commissioner’s decision
in Ruch and said that the dismissal of the Petition by the Commissioner was
grounded in an

“***gpinion by the Commissioner which set forth substantive and pro-
cedural principles which appear to have been well designed towards pro-
tecting the teacher’s legitimate interests without impairing the board’s
discretionary authority and without unduly encumbering the adminis-
trative appellate process.***” (65 N.J. at 247)

(See also Nicholas P, Karamessinis v. Board of Education of the City of
Wildwood, Docket No. A-1403-73, New Jersey Superior Court, Appellate
Division, March 24, 1975.) The Commissioner’s conclusion is grounded in just
such “substantive and procedural principles.” Petitioner was afforded reasons for
her termination which in part at least were grounded in subjective judgment.

Having determined that petitioner was terminated properly on December
9, 1974, the Commissioner determines further that she is eligible for sixty days’
salary from that date, but not to reinstatement. Gladys M. Canfield v. Board of
Education of the Borough of Pine Hill, Camden County, 1966 S.L.D. 152,
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affirmed State Board of Education April 5, 1967, affirmed 97 N.J. Super. 483
(App. Div, 1967), reversed 51 N.J. 400 (1968)

Except for this salary consideration, the Board’s Motion is granted and the
Petition of Appeal is dismissed.

COMMISSIONER OF EDUCATION
February 25, 1976

STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, February 25, 1976

For the Petitioner-Appellant, Ruhlman & Butrym (Paul T. Koenig, Jr.,
Esq., of Counsel)

For the Respondents-Appellees, Turp, Coates, Essl & Driggers (Henry
G.P. Coates, Esq., of Counsel)

The decision of the Commissioner of Education is affirmed for the reasons
expressed therein,

July 14, 1976
Pending Superior Court of New Jersey
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In the Matter of the Application of the Phillipsburg Board of Education
for the Termination of the Sending-Receiving Relationship with the
Boards of Education of the Borough of Alpha, the Township of Greenwich,
the Township of Lopatcong, the Township of Pohatcong and the Town
of Bloomsbury.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Phillipsburg, Herr & Fisher (John H. Pursel, Esq., of
Counsel)

For the Respondent, Alpha, Thomas J. Kelly, Jr., Esq.
For the Respondent, Greenwich, James A. Tirrell, Esq.
For the Respondent, Lopatcong, Wayne Dumont, Jr., Esq.
For the Respondent, Pohatcong, Howard W. Swick, Esq.

For the Respondent, Bloomsbury, Gebhardt & Kiefer (Richard Dieterly,
Esq., of Counsel)

For the Intervenors, Curry and Kingfield, (John F. Kingfield, Esq., of
Counsel)

The Board of Education of the Town of Phillipsburg, hereinafter
“Phillipsburg Board,” makes application to the Commissioner of Education
pursuant to law (M.J.S.4. 18A:38-13) for a severance of the sending-receiving
relationships heretofore existing between it and the Boards of Education of the
Townships of Greenwich, Lopatcong, and Pohatcong. The Phillipsburg Board
avers that its high school is overcrowded but that the pupil population of the
facility would be reduced to an optimum figure if the application is granted.
Respondents contest the application and maintain that there is no viable
alternative placement for their pupils enrolled in grades nine through twelve at
this juncture and that attempts to adopt a new regional alignment of districts
have not been successful.

A hearing in this matter was conducted on February 21, and April 22,
1975 at the office of the Warren County Superintendent of Schools, Belvidere.
The request of a Phillipsburg Area School Study Committee for participation as
a party in the hearing was rejected at that time although the Committee
subsequently filed a Brief. The report of the hearing examiner is as follows:

-The instant Petition of Appeal from the Phillipsburg Board for the
severance of three of its sending districts is a refinement of an earlier request by
the board for a review by the Commissioner of its entire relationship with a total
of five sending districts. Such refinement was requested by the hearing examiner
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at a conference of counsel held on December 13, 1974 although the Boards of
Education of two other school districts, the Borough of Alpha and the Town of
Bloomsbury, were required to be joined as parties to this controversy for
purposes of comprehensive review of school district alignment for high school
education in the Phillipsburg area. Thus, the instant report, while specifically
concerned with an application by the Phillipsburg Board for the severance of
three districts is, in reality, a report concerned with five sending districts and one
receiving district. The necessity for this report is apparent from a review of
certain basic facts which are not in dispute and from a review of the contentions
of the parties.

The sending-receiving relationship between the Phillipsburg Board and
each of its five sending districts for the education of high school pupils enrolled
in grades nine through twelve is a long and amicable one which extends back to
the years of the 19th Century. (Tr. I-5) During all of those years Phillipsburg
High School has served as the only area facility for high school education,
although the present building was not constructed until 1927. This schoolhouse
received a major addition in 1958 and now has a functional capacity of
approximately 1,200 pupils. (See P-1.)

In recent years Phillipsburg High School has accommodated in excess of
1,600 pupils and has been consistently overcrowded. Approximately fifty
percent of the current total enrollment of approximately 1,620 pupils is
comprised of pupils from Phillipsburg and the rest of the enrollment consists of
pupils from the five sending districts. The Phillipsburg Superintendent of
Schools now avers that, with growth factors added as the result of area
immigration, the pupil population of Phillipsburg High School will exceed 2,000
pupils by 1980 and that pupils from Greenwich, Lopatcong, and Pohatcong, the
three districts which the Phillipsburg Board requests to be severed, will increase
from approximately 591 pupils to 723 during that time. (See P-1, at p. 6.) The
Superintendent classifies a total pupil population of 2,000 pupils in Phillipsburg
High School as “unmanageable” in the context of the present enrollment of
1,620 pupils which already necessitates the use of extraordinary scheduling
devices (ie, gym classes of 110-130 pupils, large study halls employed as
holding areas, etc. See Tr. 1-38.) (See also P4.)

Further testimony concerned with present conditions in Phillipsburg High
School was given by the principal. (P-4) (Tr. 1-70 et seq.) He testified:

Kok

“A. A nine period day must be maintained to accommodate the student
elective program and a comprehensive educational program. As a result,
this situation develops a free period schedule for students that is not
desirable and does not add to the quality of education.

“B. Student drop-out and termination rate is 4.5% which indicates to me

that the quality of education is hampered by inadequate facilities in an
overcrowded school.
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“C. There is no room to accommodate particular programs which would
enhance quality education (ex: independent study, tutoring programs,
remediation programs). If facilities were available, programs of this nature
could help reduce the dropout rate.

* Ak

“Presently, there are free periods for approximately 400 students per
period over seven of the nine period school day,***

%k

“The function of study hall or free time periods in our present situation is
to serve as the holding areas for students not scheduled for classes.”
(P-4 at p. 2)

“***The original (High School) building has been maintained but will
need many renovations to meet the needs of a present modern educational
facility. It is my opinion that the present building on the existing acreage
has reached its potential school usage. To add to this building would be
only the first aid to an existing ill.” (P4 at p. 3)

It is this present overcrowded condition and projection of future

deterioration which has occasioned the instant Petition. If the three districts are
severed, however, the Phillipsburg Board projects its pupil population for the
Phillipsburg High School as remaining constant at between 1,000-1,250 pupils in
the years 1976-80 (see P-1, at p. 8), since Alpha, Bloomsbury, and Phillipsburg
have had, and are expected to have, relatively stable populations. As supporting
data for its Petition of Appeal in this regard, the Phillipsburg Board lists the
following population statistics:

Population

District 1950 1960 1973
Alpha 2,177 2,406 2,829
Bloomsbury 722 838 885
Greenwich*® 1,217 1,397 1,482
Lopatcong* 1,737 2,703 3,144
Pohatcong* 2,540 3,543 3,924
Phillipsburg 18,919 18,502 17,849
*Districts requested to be severed (P-1)
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Additionally, the Phillipsburg Board projects future population growth on the
fact that Greenwich, Pohatcong, and Lopatcong have large undeveloped land
areas which are closely situated to Interstate Highway 78. These land areas are:

District Area

Greenwich 11.15 Square Miles

Lopatcong 7.45 Square Miles

Pohatcong 13.00 Square Miles
TOTAL 31.60 Square Miles

as contrasted to:

Alpha 1.8 Square Miles
Bloomsbury 1.0 Square Mile
Phillipsburg 3.2 Square Miles
TOTAL 5 Square Miles
®-1)

Phillipsburg further avers that its own land area is almost totally *“built
up” and that the land areas of Bloomsbury and Alpha are also substantially
committed. In contrast, the Phillipsburg Board maintains that Greenwich,
Lopatcong, and Pohatcong contain large tracts of land suitable for building and
development.

In the context of present crowded conditions and of this possibility and/or
probability of a general and pupil population increase in the years ahead, the
Phillipsburg Board has considered the options available to it: an addition to its
high school, various regionalization proposals, or the severance of the three
sending districts named herein. It maintains, however, that its present 35-40 acre
high school tract is insufficient for further expansion (Tr. I-6, 12) and that its
own willingness to consider proposals for regionalization, or alternative
arrangements, has been thwarted. The President of the Phillipsburg Board of
Education testified that the Board “***even to this date has no objections to
anything that can relieve our problems.***”” (Tr. I-110) He testified further that
the Phillipsburg Board has favored various regionalization proposals but that
such proposals have been thwarted in each instance by one or more of the
sending districts, (See Tr. I-108 et seq.) (Also see P-3.)

The Hunterdon County Superintendent of Schools testified that he had
been a participant in regionalization studies in 1966 which involved all six
districts but that such studies had never progressed to the point of submission
for voter approval. (Tr. 1-78-79) He testified further that the failure of such
proposals led to a consideration of other alternatives which included various
kinds of regional alignments or sendingreceiving relationships but that
agreement had not been secured. (Tr. I-79 et seq.)
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The most recent regionalization proposal of the many proposed for
consideration in the Phillipsburg area has been one involving Alpha, Greenwich,
Lopatcong, and Pohatcong. This proposal, while similarly unsuccessful, had
advanced at the time of the hearing to the point where the study group of
representatives from the four districts had employed various consultants,
surveyed proposed school sites, and selected a site of 108 acres for possible
purchase. (Tr. 1-164) At the second day of hearing, however, the Alpha Board
presented a resolution, supported by testimony, that it had decided to withdraw
from the four district regional study although it remained amenable to further
consideration of a six district regional alignment. (Tr. 1I-16) It was the
unanimous opinion of the witnesses for the remaining three districts, Greenwich,
Lopatcong, and Pohatcong, that a regionalization of their districts without
Alpha was not feasible. (Tr. 1-121, 139, 171) (Note: It is the position of the
Phillipsburg Board that a four district regional including Alpha would be
detrimental to Phillipsburg since the enrollment of Phillipsburg High School
would be too severely reduced.)

« In accordance with the unanimous opinion of reference the three districts
of Greenwich, Lopatcong, and Pohatcong oppose severance as sending districts
to Phillipsburg and aver there is no suitable alternative placement for their high
school pupils. (Tr. 1-14, 16, 19) Their contentions in this latter regard were
supported by testimony of the Acting Superintendent of Warren County
Schools. (Tr. 1-147 et seq.)

The positions of the five sending districts are outlined as follows:

Alpha (R-1) — The Alpha Board, through its administrative principal
advances the view that there are only two alternatives to the proposed four
district regional alignment which the Phillipsburg Board opposes and from which
the Alpha Board now has withdrawn support. These alternatives are listed as:

1. a six district regional high school; (See Tr. II-16, 23.)

2. a continuation of the present sending-receiving relationships. (See Tr.
11-22))

Bloomsbury (R-2) — The Bloomsbury school district is the only one of the
six districts as parties in the instant dispute which is in Hunterdon County. While
the Bloomsbury Board has considered an alternative relationship with Hunter-
don County high schools and has also considered the several regionalization
studies which have not been finally approved for submission, it requests that it
be permitted to remain as a sending district to Phillipsburg High School.

Greenwich (R-3) — The Greenwich Board projects an enrollment increase
from 97 pupils enrolled in Phillipsburg High School in 1974 to a total of 150
expected to be enrolled in 1984. It avers there is no viable alternative to
enrollment of Greenwich high school pupils in Phillipsburg except for
construction of a new high school in a regional system. It further avers that
under present conditions the Phillipsburg High School will become increasingly
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overcrowded and ‘“***resolves to expend all necessary efforts and energies to
work toward organization of a new regional high school in order that its
children might be provided with the best educational program we can offer.”
(Written testimony of the President of the Board. See also Tr. 1-133 er

seq.)

Lopatcong (R4) — The Lopatcong Board avers that increased high school
enrollments are evidence of the need for “***some kind of regionalization***”,
(Statement of the administrative principal, at p. 1. See also Tr. I-87 et seq.) The
Board does not conclude, however, that a kindergarten-grade twelve regionaliza-
tion is feasible at this juncture in the context of a prior three year study of such
a proposal which resulted in failure. The Lopatcong Board lists an enrollment
increase of pupils in grades kindergarten through twelve in the years 1965-74 as
indicative of the kind of population growth which has created the instant
problem. This data is that 650 pupils were enrolled in Lopatcong schools and in
Phillipsburg High School in 1965 but that 855 were enrolled in 1974. This latter
enrollment included 620 pupils in grades kindergarten through eight, and it is
now estimated that this enrollment will increase to approximately 900
elementary pupils in those grade levels by 1977.

Pohatcong (R-5) — The Pohatcong Board has favored the four district
regionalization proposal but avers that without Alpha the costs for the three
districts would be prohibitive. The Board projects that its enrollment of high
school pupils will increase from 230 in 1974 to 340 in 1984-85 and it resolves
“**¥to expend all necessary efforts and energies to work toward the realization
of a new regional high school in order that its children might be provided with
the best educational program we can offer.” (Written testimony of the President
of the Pohatcong Board. See also Tr. 1I-25 et seq.)

Thus, in summary, the six districts in the Phillipsburg area which have
enjoyed an amicable relationship for decades have a problem which is recognized
by all of them. The Phillipsburg Board’s answer to the problem, a severance of
three districts, would apparently solve the problem for Phillipsburg but would
provide no alternative educational placement for high school pupils of
Greenwich, Lopatcong, and Pohatcong. There is no viable alternative alignment
which, to this time, has met with the approval of all six districts. All attempts to
solve the problem have met with failure.

In the argument of the Phillipsburg Board, the Board finds itself in ‘“***an
impossible position of not being able to survive with everybody***” and yet,
conversely, requiring the maintenance of at least some of its sending-receiving
relationships in order that the pupil population of Phillipsburg High School may
be sustained at an optimum level. (Tr. 1-7)

The problem, stated in another way, is that a small community,
Phillipsburg, which has hosted thousands of high school pupils from neighboring
communities for decades, finds its capacity to continue as a host increasingly in
doubt. These communities with more than ten times the land area of
Phillipsburg and with approximately half the pupils presently enrolled in
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Phillipsburg High School present problems to the Phillipsburg Board for which
the Board, acting alone, has no possible solution although it has been, and is,
apparently ready to unite with its neighbors in the achievement of a joint
approach. Its neighbors, while favoring various forms of regionalization, have not
been able to formulate a plan of action to solve the problem which they, in fact,
have caused in large part.

The hearing examiner has considered all the testimony and evidence
recited, ante, and the arguments of the parties pertinent thereto and finds that:

1. The Phillipsburg High School is in an overcrowded condition now and
the efficiency of its educational offering is seriously impaired.

2. Such overcrowded condition will continue to exist and the problems
caused by it will intensify as pupil population in the large area surrounding
Phillipsburg continues to increase.

3. These problems present immediate and future need for solutions which
neither the Phillipsburg Board nor any combination of its sending districts
acting alone can offer.

4. Solutions to such problems are most likely to be found in concerted
action by all six districts formed together in a new alignment wherein each
district assumes a share of the responsibility for a thorough and efficient pro-
gram of high school education in the Phillipsburg area.

Specifically, with respect to the instant Petition of Appeal, the hearing
examiner finds there is no possible alternative placement for any of the pupils of
Greenwich, Lopatcong, or Pohatcong and thus no immediate solution to the
problem posed by the facts recited, ante.

In this latter respect, then, the hearing examiner recommends rejection of
Phillipsburg’s request for severance of the Greenwich, Lopatcong, and Pohatcong
school districts at this juncture. While the Phillipsburg Board has in fact provided
“good and sufficient” reason for the severance which it requests, pursuant to the
statutory test (NV.J.S.A. 18A:38-13), a decision by the Commissioner to grant
such request would be an exercise in futility, When faced with a similar problem
on a previous occasion In the Matter of the Application of the Upper Freehold
Board of Education for the Termination of the Sending-Receiving Relationship
with the Board of Education of the Township of Washington, Mercer County,
1972 5.L.D. 627, the Commissioner said:

“*#*A decision by the Commissioner to terminate the existing relation-
ship between the Township Board and the Regional Board at this juncture
might be purely academic; a delusion without practical effect. This is so
because the pupils of Washington Township have an entitlement to a
‘thorough and efficient’ education; an entitlement which might mandate
their placement in the regional district high school by the exigencies of the
situation, even if the Commissioner were to formaily agree that the
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Regional Board had sustained the burden of proof to which the
Commissioner referred in the decision involving the Borough of
Haworth***” (at p. 636)

In the referenced Haworth matter, Board of Education of the Borough of
Haworth v. Board of Education of the Borough of Dumont, 1950-51 S.L.D. 42,
the Commissioner stated he would approve a

“***change of designation or reallocation of pupils only when he is
satisfied that positive benefits will accrue***.” (at p. 43)

In the instant matter a severance as requested by Phillipsburg would clearly be
detrimental to the interests of the pupils of Greenwich, Lopatcong, and
Pohatcong and at least at this juncture the request should not be recommended
to be granted.

The hearing examiner also recommends, however, that the five sending
districts be directed to intensify their efforts forthwith to constructively
cooperate with Phillipsburg in an effort to solve what must be regarded as a joint
problem shared by all six districts. He further recommends that such efforts be
directed toward the rapid submission of a six district regionalization proposal to
the Commissioner in order that solutions to present and future overcrowding
problems of Phiilipsburg High School may be found. While such a regional
proposal has not met with approval in the past it is clearly indicated as the only
viable proposal at the present juncture. A three district regional is not possible of
achievement. A four district regional as discussed ante would, as the Phillipsburg
Board correctly contends, reduce its high school pupil population to a level too
low to be considered desirable. There is, on the other hand, the probability that
districts which have cooperated informally for decades can, if aligned formally,
solve the problems which now confront each of them and for which, individually
or in segmented parts, they have no solution.

Finally, the hearing examiner advances the view that problems such as
those in the matter herein must now be considered in the context of Chapter
212, Laws of 1975 which provides that all school districts in New Jersey are
responsible for the provision of a more clearly defined “thorough and efficient”
educational program and must establish goals in the exercise of this responsi-
bility, The Statute provides in pertinent part:

“Article II. Goals, Standards and Guidelines; Procedures of Evaluation;
Enforcement

4. The goal of a thorough and efficient system of free public schools shall
be to provide to all children in New Jersey, regardless of socioeconomic
status or geographic location, the educational opportunity which will
prepare them to function politically, economically and socially in a
democratic society.
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5. A thorough and efficient system of free public schools shall include the
following major elements, which shall serve as guidelines for the
achievement of the legislative goal and the implementation of this act:

a. Establishment of education goals at both the State and local
levels,

b. Encouragement of public involvement in the establishment of
educational goals,

c. Instruction intended to produce the attainment of reasonable

levels of proficiency in the basic communications and computational
skills;

d. A breadth of program offerings designed to develop the in-
dividual talents and abilities of pupils;

e. Programs and supportive services for all pupils especially those
who are educationally disadvantaged or who have special educational
needs;

f. Adequately equipped, sanitary and secure physical facilities and
adequate materials and supplies;

g. Qualified instructional and other personnel;
h, Efficient administrative procedures;
i. An adequate State program of research and development; and

j. Evaluation and monitoring programs at both the State and local
levels. (Emphasis supplied. )

14. The commissioner shall review the results of the evaluations con-
ducted and reports submitted pursuant to sections 10 and 11 of this act. If
the commissioner shall find that a school or a school district has failed to
show sufficient progress toward the goals, guidelines, objectives and
standards established in and pursuant to this act, he shall advise the local
board of education of such determination, and shall direct that a remedial
plan be prepared and submitted to him for approval. If the commissioner
approves the plan, he shall assure its implementation in a timely and
effective manner. If the commissioner finds that the remedial plan
prepared by the local board of education is insufficient, he shall order the
local board to show cause why the corrective actions provided in section
15 of this act should not be utilized. The hearing upon said order to show
cause shall be conducted in the manner prescribed by subdivision B of
article 2 of chapter 6 of Title 18A of the New Jersey Statutes.
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15. If, after a plenary hearing, the commissioner determines that it is
necessary to take corrective action, he shall have the power to order
necessary budgetary changes within the school district, to order in-service
training programs for teachers and other school personnel, or both. If he
determines that such corrective actions are insufficient, he shall have the
power to recommend to the State board that it take appropriate action.
The State board, on determining that the school district is not providing a
thorough and efficient education, notwithstanding any other provision of
law to the contrary, shall have the power to issue an administrative order
specifying a remedial plan to the local board of education, which plan may
include budgetary changes or other measures the State board determines
to be appropriate. Nothing herein shall limit the right of any party to
appeal the administrative order to the Superior Court.

16. Should the local board of education fail or refuse to comply with an
administrative order issued pursuant to section 15 of this act, the State
board shall apply to the Superior Court by a proceeding in lieu of
prerogative writ for an order directing the local school board to comply
with such administrative order.” {Emphasis supplied. )

Thus, the Statute is concerned with local school districts, their “goals” and
achievements at “local levels.” It is also concerned, however, with a
“*¥*thorough and efficient ‘system’ of free public schools***” and with
“State” goals and evaluation. In this broader concern or overview of the States
“system” of education some questions may be posed with pertinence to the
instant matter:

1. Are receiving districts, which provide high school education for area
pupils, solely responsible for the conduct of a high school program in a
“thorough and efficient” manner even when, as in the instant matter,
sending districts provide approximately fifty percent of the pupils to be
educated?

2. If receiving districts are so responsible and if physical conditions thwart
the exercise of responsibility, where is the remedy to be found?

3. If receiving districts are not solely responsible, in the broader view of
the State’s “system” of free public schools, should local boards of
education of sending districts be required to contribute to the solution of
problems which they, in part at least, have caused?

The hearing examiner has considered such questions in the context of the
new statutory mandate and concludes that the answers are obvious. Receiving
districts heretofore responsible for the provision of high school educational
programs for area pupils are no longer solely responsible if reasonable joint
approaches to the remediation of overcrowded high school conditions are
repeatedly spurned. In such instances the districts which contribute to the
problem may also be expected to help solve it. A refusal in this regard would
appear to trigger the requirement for an active role by the Commissioner and the
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State Board of Education in the exercise of broad supervisory authority to
mandate change.

In summary and in the context of these findings and conclusions of law
the hearing examiner recommends that the six districts involved as parties in the
instant matter be directed to develop forthwith a broad regionalization proposal,
at least with respect to a program of education for grades nine through twelve,
for the correction of clear and present impediments to a thorough and efficient
educational program for high school pupils in the Phillipsburg area. He further
recommends that such proposal be submitted on or before November 15, 1976
and that the Commissioner retain jurisdiction in this matter until the program
has been reviewed and found to be adequate.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the report of the hearing examiner and
the one reply thereto from the Lopatcong Board. This reply indicates general
concurrence with the report.

The Commissioner also concurs with the report and commends all Boards
here involved for their diligent efforts to arrive at a consensus of view with
respect to a new regional alignment in the Phillipsburg area. It is evident from
the facts of this litigation that such an alignment is clearly required for the
welfare of school pupils and that a continuance of the status quo will produce a
result detrimental to the area in general and to school pupils in particular.
Regionalization is not a panacea for the declining effectiveness of programs of
education. It does offer, however, real opportunities for progress and for the
continuance of a viable program of education responsive to the wishes of a
concerned citizenry. Such opportunities are clearly evident herein.

Accordingly, the Commissioner recommends that all Boards continue the
efforts already begun in order that a new alignment for the advancement of
education in the Phillipsburg area may be submitted in concrete form on or
about the date of November 15, 1976.

COMMISSIONER OF EDUCATION
February 26, 1976

186




You are viewing an archived copy from the New Jersey State Library.

In the Matter of the Racial Imbalance Plan of the
Roselle Board of Education, Union County.

COMMISSIONER OF EDUCATION
DECISION
For the Board of Education, John Cervase, Esq.

For the State Department of Education, George J. Kugler, Jr., Attorney
General (Arthur Winkler, Deputy Attorney General)

This matter is before the Commissioner of Education as the result of an
order of the Superior Court of New Jersey, Law Division, Mercer County, in the
case of Roselle Board of Education v. New Jersey State Commissioner of
Education, Docket No. L-3071-71-PW, November 29, 1971, wherein the Roselle
Board of Education, hereinafter “Board,” challenged the withholding of certain
amounts of State aid from the school district by the Commissioner of Education
as the result of the school district’s failure to adopt and submit to the
Commissioner an effective plan for the elimination of racial imbalance among
the pupil enrollments of the several schools within the district. The Order of the
Court directed, inter alia, that the Board be accorded a formal hearing on (a) the
question whether the latest plan submitted by the Board to the Commissioner
would reasonably alleviate racial imbalance in the school district in accordance
with State policy and guidelines on racial imbalance, and (b) whether the
aforesaid State policy and guidelines are reasonable. The Court also directed that
the $52,000 State aid payment for May 1971, previously withheld by the
Commissioner, remain withheld without prejudice to the Board to reapply for
restoration of said moneys to the appropriate court following a formal hearing
and determination by the Commissioner.

In accordance with the aforementioned order of the Court, the Commis-
sioner issued an order directing a formal hearing on the matters specified by the
Court.

Hearings in this case required a total of thirty-two days, beginning on
January 10, 1972, and concluding September 13, 1973. A large number of
documentary exhibits were received and marked in evidence. Subsequent to the
hearing, Briefs were filed by the parties.

A recitation of the chronology of relevant facts is necessary for 2 clear
understanding of this matter.

The State Board of Education adopted the following policy resolution on
November 5, 1969 in regard to racial imbalance of pupil enrollments in the
various public schools:

“WHEREAS, there are certain school districts in the State of New
Jersey maintaining racially imbalanced public schools; and
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“WHEREAS, the maintenance of racially imbalanced schools by any
school district is in violation of the law and public policy of the State of
New Jersey; and

“WHEREAS, the State Board has determined that it is appropriate
to deal with problems of racial imbalance without awaiting formal
complaints by aggrieved citizens; now, therefore, be it

“RESOLVED, that the attached statement of policy reaffirm the
position of the State Board of Education and be it further

“RESOLVED, that the Commissioner of Education in cooperation
with local school districts undertake to determine in which school districts
of the State of New Jersey racially imbalanced schools are maintained; and
be it further

“RESOLVED, that the Commissioner of Education under the policy
of the State Board undertake such steps as he shall deem necessary to
-correct such conditions of racial imbalance as may be found; and be it
further

“RESOLVED, that the Commissioner shall, at reasonably frequent
intervals, report his progress to the State Board of Education.”
(Exhibit P-39B)

Attached to the resolution of November 5, 1969 (Exhibit P-39B) is a
statement of policy (Exhibit P-38) which is supportive of the resolution. The
statement of policy reads as follows:

“The New Jersey State Board of Education has long held that in a
democratic society a fundamental precept of education is that each and
every individual have an opportunity to develop the full potential of his
capabilities, and that it is the responsibility of the State to insure that
equality of opportunity is provided for every child regardless of his race,
creed, color, place of residence, social or economic background.

“Experience and research have demonstrated that:
“The opportunity for children from a variety of backgrounds to
work and learn together is essential for achieving the objectives of
education.
“The racially imbalanced schools in this State deny this opportunity
to large numbers of boys and girls — white and black alike, as well as

children of other minority groups.

“Segregation of children on the basis of race is educationally
harmful to all children.
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“Pupils in schools in which the population is predominantly Negro
and of low socio-economic background show significantly dimin-
ished levels of achievement.

“A commitment to equal educational opportunity has been reaffirmed and
mandated by the New Jersey Constitution of 1947 Article 1, paragraph 5
and the Judicial determinations of the Supreme Court of the United States
(Brown v. Board of Education of Topeka, 347 U.S. 483, 98 L.Ed. 873
(1954)) and the Supreme Court of New Jersey (Booker v. Board of Edu-
cation of Plainfield, 45 N.J. 161 (1965)).

“In suggesting that it is the duty of school officials and administrators to
deal effectively with this problem, the New Jersey Supreme Court in the
latter cited case stated:

‘In a society such as ours, it is not enough that the 3R’s are being
taught properly for there are other vital considerations. The children
must learn to respect and live with one another in multi-racial and
multi-cultural communities and the earlier they do so the better. It is
during their formative school years that firm foundations may be
laid for good citizenship and broad participation in the mainstream
of affairs. Recognizing this, leading educators stress the democratic
and educational advantages of heterogeneous student populations,
particularly when they are composed of a racial minority whose
separation generates feelings of inferiority.” (See also ‘Executive
Order No. 21 Governor’s Code of Fair Practices’ Articles VIII, IX,
June 24, 1965.)

“Local school districts must continually assess their own situations. Plans
must be developed and actions taken which will eliminate racial imbalance
before problems and pressures arise that cause community opinion to
become polarized.

“A number of guidelines have been developed by the Office of Equal
Educational Opportunity, New Jersey State Department of Education, and
adopted by the State Board of Education to aid Administrative staffs and
Boards of local school districts in planning and carrying out school
desegregation. These should be carefully considered by all school districts
in the development of school desegregation plans.” (Exhibit P-38)

Guidelines for implementing the State policy were also adopted on
November 5, 1969. (Exhibit P-39) Since these guidelines, as well as the State
policy, are the target of attack by the Board in this matter, they are reproduced
in entirety as follows:

“1. A Statement of Educational Policy

“Educational considerations are primary in eliminating school
segregation. The elimination of racial imbalance is not to be sought as an
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end in itself but because such imbalance stands as a deterrent and
handicap to the improvement of education for all.

“Therefore, as a first step the local Board and its administrative
staff, working together, should formulate a policy which states explicitly
the educational considerations involved in their commitment to elimina-
tion of racially imbalanced schools.

“Excerpts from statements developed by Boards of Education:
“a.  ‘This Board acknowledges the social and moral basis of
eliminating racial imbalance in our schools; and it recognizes
that eliminating that imbalance must be achieved in a
framework of educational progress. . .’

“b. “..The Education Committee is unanimous in its conclusion
that the continued disparity of any ethnic group representa-
tion in a school different from that of its district composition
leads to an eventual deprivation in ‘quality’ educational
opportunity and achievement. .’

“2.  The Desegregation Plans

“Districts with segregated schools must do the following in
developing plans:
“a. involve the community in its development and in plans for its
implementation

“b.  identify and consider alternative courses leading to solutions

¢. project the racial composition of each elementary and
secondary school attendance area and the racial composition
of its staff

“d. assess and draw on all resources — educational, financial and
community — that can be brought to bear in the solution of the
problem

“e. select location of proposed school building sites and utilize

existing buildings so that each school will represent as nearly
as possible a cross-section of the population of the entire
district

“f.  prepare a timetable indicating target dates for the completion
of each phase, immediate and long-range

reassess plans and projects annually.
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Comprehensive Approach

“Any effective educational system will include:

‘%

a. involvement of the school staff

“b. opportunities for in-service training of Administrators, school
board members, teachers and other school officials to meet the
needs and problems arising from the implementation of
desegregation plans; su#ch training should be a priori and
concurrent

opportunities for students and parents to work with the staff
in pooling creative ideas for the instructural program and
student activities

“d. curriculum changes and introduction of teaching materials
which provide for all children an understanding of the
contributions of the Negro, Puerto Rican, and other minority
groups in all subject areas

a curriculum review committee to select relevant textbooks
and other teaching materials

“f.  encouragement and support to the end that all-white schools
and all-Negro schools in local districts will provide opportuni-
ties for interracial and intercultural experiences. If pupil
integration is not immediately possible, the staff should be
integrated; if this is not immediately possible, resource people
should be employed to provide these services.

Some Possible Courses of Action to Correct Racial Imbalance

a. pairing of schools

“b. grade level organization — bringing together into one school all
of the district’s students in a given grade

c. altering school attendance zones

“d. transferring students from racially imbalanced schools to
others which have available space

“e. establishment of “Educational Parks” or “Plazas”

“f.  rearrangement of feeder patterns from elementary to Junior
High School to Senior High School

voluntary exchange of students between districts
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“h. attendance of students at a school other than their own for
part of a day/week/or for special courses or activities

“The staff of the Office of Equal Educational Opportunity, State
Department of Education, will assist local districts in the development of a
plan for their use.” (P-39)

The school districts which were considered by the Department of
Education as having the most severe problems of pupil racial imbalance were
invited to a conference. (Tr. 23-36-20 to 22) The Roselle Board of Education
was among those local boards which received a letter from the Department
advising the school district to submit a plan for the correction of racial
imbalance by February 1970. (Tr. 23-44-2 to 12 and 37-3 to 10)

At the conference of selected school districts held January 9, 1970 in
Trenton, numerous questions were raised regarding the kinds of information to
be included in each local school district’s plan. In response to these questions, a
“working definition” of the term racial imbalance was given to the various
County Superintendents on January 21, 1970. (Tr. 23-37-11 to 38-7) The
definition reads as follows:

“Our working definition is that each district strive to establish school
attendance areas that make possible, wherever feasible, a student body
that represents a cross-section of the population of the entire district. If in
the elementary grades, for example, the minority population is 25%, then
each building and each class should try to reflect this percentage as is
feasible.” (Exhibit P-55)

The Department also transmitted to the County Superintendents and local
superintendents a memorandum explaining the various elements which were to
be included in plans submitted by local boards of education. (Exhibit P-56;Tr.
23-38-22 to 40-10) The memorandum of the Union County Superintendent of
Schools (Exhibit P-55) was distributed to all school districts within that County
and stated specifically that the districts of Elizabeth, Linden, Plainfield, Roselle,
Scotch Plains-Fanwood, Summit and Westfield had immediate time limits for
submission of a plan. The explanatory memorandum (Exhibit P-56) was
attached to the Union County Superintendent’s memorandum. (Exhibit P-55)

The Roselle Board does not deny having received these notices and
memoranda. In fact, the Roselle Board had held discussions regarding the
meaning and implementation of the State policy and guidelines. (Tr. 4-37-7 to
11 and 37-6 to 24; Tr. 5-119-20 to 120-18 and 125-1 to 126-25; Tr. 13-51-14 to
52-25) The memoranda from the Department and the County Superintendent
and discussions between the Roselle Board and the Union County Super-
intendent of Schools pointed out the goal of having each school district create
an enrollment plan, wherever feasible, that would provide a pupil enrollment in
each school and classroom reflecting the ratio of minority pupils within the total
school district. The testimony of a former member of the Roselle Board
disclosed that the Union County Superintendent has advised the Board that a
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ten percent variation above or below the total ratio for the district would be
acceptable for individual schools or classes within the schools. (Tr. 20-904 to
91-8; Tr. 5-119-20 to 120-19) The minimum requirements outlined, ante, in the
January 21, 1970 memorandum are self-explanatory. (Exhibit P-56)

Testimony of the Director of the Department’s Office of Equal Educa-
tional Opportunity disclosed that the Roselle Superintendent had contacted her
in February 1969 for assistance with a plan to correct racial balance within the
school district. This was approximately ten months prior to the formal adoption
of the State policy and guidelines. (Tr. 23-47-4 to 25) The Director described
the considerable contact which took place between her office and the Board
during 1969 and into the early months of 1970. (Tr. 23-48-3 to 52-3) The
Director testified that the Board’s plan, which was submitted February 2, 1970,
hereinafter “Grade Level Plan,” (Exhibit P-1) was completed earlier than that
date, but her office requested that the Board hold up on the submission and
implementation in order to complete all the components and make this a model
plan for other school districts. (Tr. 23-50-20 to 52-3)

As was stated, the Roselle Board submitted the Grade Level Plan on
February 2, 1970. (Exhibit P-1) By letter dated March 6, 1970 to the
Superintendent, the Commissioner advised the Board that the Grade Level Plan
was acceptable. The letter stated the Commissioner’s understanding that the Plan
would be fully implemented at the beginning of the 1970-71 school year.
(Exhibit P-2)

The Director testified that the Grade Level Plan was acceptable for the
reasons that (1) it was approved by the Board, (2) it was to be implemented for
the 1970-71 school year, (3) the Plan provided for total integration of grades
kindergarten through seventh, (4) the burden for balancing the pupil enrollment
was distributed throughout the school district, (5) the Plan included needed
educational program components, (6) transportation was to be provided for
pupils in grades kindergarten through fourth who resided more than seven-tenths
of a mile from school, and (7) the public and all teaching staff members had
been informed regarding the plan. (Tr. 2345-23 to 47-3; Tr. 24-3-25 to 5-2; Tr.
5-82-20 to 86-19)

Subsequent to the date that the Grade Level Plan (Exhibit P-1) was
submitted to the Department, the annual school election held February 10,
1970 in the Roselle School District resulted in three new members acquiring
seats on the Board.

By letter dated March 11, 1970, the Board advised the Commissioner that
the Grade Level Plan (Exhibit P-1):

“**¥*does not meet the budgetary and financial needs of the citizens of
Roselle. The 1970-71 budget was overwhelmingly defeated at the polls and
a school budget reduction of $360,000 was effected on [March 9, 1970].
It is neither financially or otherwise practical to implement this plan to
correct racial imbalance. Accordingly, other avenues of approach are
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presently under study to include redistricting and construction of new
facilities. ***” (Tr. 24-84 to 14)

The Board notified the Commissioner by letter under date of March 25,
1970, signed by the Secretary (Exhibit P-3) that a special meeting had been held
on March 24, 1970 at which the Board rescinded the Grade Level Plan. This
letter also stated that the Board was in the process of finalizing alternate plans
for submission to the Commissioner. (Tr. 24-9-5 to 10)

The Commissioner responded by letter dated April 9, 1970, addressed to
the Board Secretary, acknowledging receipt of the Board’s two letters of March
11 and 25, 1970. In order to make his position clear to the Board, the
Commissioner stated, inter alia, the following:

“***There presently exists a condition of racial imbalance in the Roselle
public schools which is amenable to correction. Such a condition
constitutes an unlawful deprivation of equal educational opportunity
under the laws of New Jersey. The Board of Education has submitted a
plan for the elimination of the condition by the beginning of the 1970-71
school year, which has been approved by me. Once approved, that plan
cannot be rescinded except by a reversal of the process. Such a reversal
would require that the approval of this office be obtained as a prerequisite
to such a withdrawal. No such approval has been sought or obtained and
for that reason, the plan remains in effect until and unless approval is
granted. Such approval will be granted only upon the submission of an
acceptable alternate proposal. I suggest, therefore, that if the Board wishes
to abandon or alter the present plan that it prepare and submit the
proposal it wishes to substitute as soon as possible. It should also be made
clear that whatever proposal is finally approved must be implemented at
the onset of the 1970-71 school year. Any delay beyond that date will
force this office to impose appropriate sanctions upon the school district
until compliance is effected.

“If the above statement seems harsh, it is not intended to be. My purpose
is solely to make the situation faced abundantly clear. As a constitutional
officer, I am under a duty and have given my oath to uphold the laws of
this State. The members of the Roselle Board of Education have also
subscribed to the same oath and duty. The continued existence of
conditions of racial imbalance such as exist in the Roselle schools is a clear
violation of New Jersey law which calls for prompt correction by those
who have been entrusted with such responsibilities. I urge you, therefore,
to direct your best effort to implementation of the existing approved plan
or, if it is desirable, an acceptable alternative.” (Exhibit P4)

The Board’s response to the Commissioner’s letter of April 9, 1970
(Exhibit P-4) was a letter dated April 17, 1970 with an enclosure entitled
“Study of Desegregation Plan Alternatives,” which describes five possible
methods of changing the organization of the elementary schools. (Exhibit P-5)
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These alternatives were obviously written by the Superintendent and Assistant
Superintendent, whose names and titles appear upon the cover. The first page of
this report describes its purpose in the following manner:

“***The attached material gives a summary of the effects of the five
alternative plans submitted to date [to the Board] and a brief critique of
each plan.

“If the board can now focus upon the most feasible alternative from
among these tentative plans presented, and give us specific guidelines we
can then develop a final acceptable plan.

“If the problem of racial imbalance in the schools can be resolved, then we
can turn our attention to educational program improvements, which
represent a major part of the overall plan.”  (Exhibit P-5, p. 1 of Report)

The Director of the Office of Equal Educational Opportunity testified that
these alternatives were reviewed and found not acceptable for the reason that it
was unclear which, if any, alternative was to be adopted by the Board. The
Board was advised to adopt one plan with full details and submit it to the
Department. (Tr. 23-69-20 to 71-15; Tr. 24-10-1 to 11-24; Exhibit P-7)

The testimony of the Roselle Superintendent disclosed that the alterna-
tives were more in the form of suggestions rather than firm plans. According to
the Superintendent, none of the five alternatives (the sixth being to maintain the
status quo) was adopted, because the Board could not agree that any were
suitable alternatives. (Tr. 5-106-8 to 108-4)

The Board did send a proposed plan to the Commissioner, dated April 22,
1970, (Exhibit P-6) as an alternative to the Grade Level Plan. This plan, a
two-page document, stated the balancing could be accomplished by redrawing
the attendance area zones between the Harrison and Lincoln Schools, and
between the Locust and Washington Schools.

The Superintendent, who had been Assistant Superintendent when the five
alternative plans were submitted to the Commissioner, testified as follows
regarding the possible achievement of racial balance by means of this plan:

“***Redistricting [of school attendance zones] called for in the plan was
extremely nondescript, it did not specify exactly where lines would be
drawn but merely suggested that a redrawing of lines between the Lincoln
School and the Harrison School and between the Washington School and
the Locust School would correct the racial imbalance. ***” (Tr. 5-116-7 to
14)

When the Superintendent was asked whether he could ascertain, from an analysis
of the plan, what percentage of racial composition of the schools was intended
to be achieved, he replied:

“***The answer to that is no. I don’t think anybody could, based on
what’s in this plan.***” (Tr. 5-119-4 to 12)
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The inadequacies of the proposed plan (Exhibit P-6) were described in the
testimony of the Director of the Office of Equal Educational Opportunity.
Essentially, the proposed plan was devoid of any specific description of the
method by which the plan’s objective would be achieved, and when it would be
implemented. (Tr. 23-75-8 to 25; Tr. 24-12-17 to 14-8)

The Board was advised by a letter dated May 19, 1970, addressed to the
then-Superintendent by the Director of the O.E.E.O. that the plan submitted on
April 22, 1970 (Exhibit P-6) was unacceptable because it did not meet the
requirements for the submission of plans for review. The Board was advised that
the Department expected a completed plan by May 29, 1970. (Exhibit P-8)

The Director and other Department officials conferred in Trenton on May
21, 1970 with a member of the Roselle Board, an Assemblyman and his
assistant, and two other persons who were not Board members regarding the
Board’s problem. The Board member informed the participants that she had not
seen the guidelines, was not familiar with the details of the problem and
requested an extension of time for the Board to file a plan. At the conclusion of
the conference the Board member was given nine copies, one for each member,
of the guidelines, State policy statement, and transmittal requirements. (Tr.
23-76-91 to 78-4; Tr. 24-15-23 to 17-17)

On June 2, 1970, the Director, the Deputy Commissioner and an
Assemblyman had a meeting in Roselle with the majority of the Board and the
Superintendent. The State laws and policy regarding racial imbalance and related
topics were discussed. (Tr. 23-78-9 to 79-2; Tr. 24-17-22 to 18-10)

The Commissioner directed a communication to the Roselle Board under
date of June 18, 1970, setting forth his reasons for rejecting the April 22, 1970
plan (Exhibit P-6) and reminding the Board that the Grade Level Plan was the
only acceptable plan which had been submitted. The Commissioner advised the
Board that either that plan or an approved alternate would be required to be
implemented at the beginning of the 1970-71 school year. {Exhibit P-9)

The Board acknowledged receipt of the Commissioner’s June 18, 1970
letter (Exhibit P-9) by a communication dated July 8, 1970. (Exhibit P-10) The
Board’s letter stated that the Commissioner had rejected the Equal Educational
Opportunity Plan. (Exhibit P-12) This was an incorrect statement. The
Commissioner’s letter dated June 18, 1970 (Exhibit P-9), specifically rejected
the proposed plan which the Board had adopted on April 22, 1970 (Exhibit
P-6), and not the Equal Educational Opportunity Plan. (Exhibit P-12) (Tr.
24-19-21 to 20-9) The Board’s letter (Exhibit P-10) stated that the Equal
Educational Opportunity Plan provided for the reassignment of pupils and
quality education for each pupil. The Board compared the pian with the former
Grade Level Plan by stating that the Grade Level Plan did not provide quality
education for pupils. (Exhibit P-10)

The record does not make clear the exact date when the Board’s Equal
Educational Opportunity Plan was submitted to the Department. The document
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itself (Exhibit P-12) is not dated and the testimony is not clear as to when this
plan was received by the Department. (Tr. 23-79-4 to 15) It appears that the
Equal Educational Opportunity Plan was probably submitted between June 18
and July 8, 1970. (Tr. 24-20-10 to 22)

The Commissioner directed a letter to the Board under date of July 17,
1970 (Exhibit P-11), in reply to the Board’s letter of July 8, 1970 (Exhibit
P-10), and stated that the substituted proposal to the previously approved Grade
Level Plan “***was rejected because it falls far short of accomplishing the
‘greatest dispersal possible’ required by New Jersey Law.***” (Exhibit P-11)
This letter was clearly in reference to the plan received on April 22, 1970, and
not the Equal Educational Opportunity Plan.

A conference was held in the Department on September 2, 1970, which
included the Deputy Commissioner, the Commissioner’s administrative assistant,
the Director of the O.E.E.Q., the acting Superintendent and the then President
of the Roselle Board. The subject of discussion was the Equal Educational
Opportunity Plan, and the Department officials explained that the Board could
take one of the alternatives suggested in this document, or a combination of
several, and develop this into a plan which the Department could review. The
Director characterized this conference as having an informational purpose. (Tr.
23-79-12 to 82-9; Tr. 24-25-6 to 28-6)

At its meeting held September 8, 1970, the State Board of Education
received a status report from the Commissioner with respect to the correction of
racial imbalance within local school districts. (Exhibit P-14) The State Board
unanimously voted to approve the Commissioner’s report, which included
placing the Roselle School District in the category of noncompliance with the
State policy and guidelines. The State Board’s action also approved the
utilization of the Commissioner’s power under V.J.S.4. 18A:58-6 to withhold
State aid from the Roselle School District. (Exhibit P-15)

The Commissioner notified the Roselle Board that it was in noncom-
pliance and that the first State aid payment of October 1, 1970, would be
withheld if an acceptable plan was not submitted by September 20, 1970. This
notification was by telegram sent on September 8, 1970, followed by a letter
from the Commissioner dated September 10, 1970 (Exhibit P-16), which advised
the Board that a submitted plan should include the following:

“¥*xa, Show the greatest pupil dispersal possible by grade and school in a
plan to be implemented this semester.

“b. A tentative schedule for teacher inservice.
(13

c.  Staff desegregation assignments and positions.

“d. Schedule for initiating curricular reforms. ¥**” (Exhibit P-16)
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The Roselle Board submitted a supplement (Exhibit P-12) dated Septem-
ber 18, 1970 to its Equal Educational Opportunity Program. The supplement #1
proposed to disperse elementary school pupils by a process of “selectively
guided assignments” which would be determined after an analysis of data
gathered at the opening of the schools. The proposal also contained sections in
relation to staff desegregation assignments and curriculum reforms. (Exhibit
P-13)

The school district was tentatively removed from the category of
noncompliance and placed in the category of “Commissioner maintains
jurisdiction pending staff visitation and evaluation,” as the result of its
submission of supplement #1 (Exhibit P-13) before the deadline of September
20, 1970. This was explained in a letter to the Board dated November 9, 1970
from the Director. (Exhibit P-17) The Roselle School District received its
October 1970 State aid payment.

The Department subsequently reviewed supplement #1 (Exhibit P-13) and
discovered, deficiencies in this proposal. The testimony of the Director disclosed
that listed curriculum improvements were not new, since many had been
introduced in prior school years. Also, the plan and supplement did not provide
information regarding the numbers, grade levels, and present locations of the
pupils who were to be reassigned or the location of the reassignment. The
number of pupil stations available for transfer was listed in the supplement. This
proposal also failed to show the correction of racial imbalance which would
result and was devoid of data regarding the time schedule for implementation.
(Tr. 24-29-17 to 344)

Subsequently, on September 24 and at a later date, Department officials
met with several of the Board’s teaching staff members to discuss the Board’s
proposed inservice teacher training program, and to determine whether the
school district could obtain federal funds under the Emergency School
Assistance Program. (Tr. 24-34-5 to 35-7)

The Director testified that she communicated with the Acting Super-
intendent by letter dated November 18, 1970 to confirm her verbal agreement
that the Department would provide financial assistance for the Board to engage
the Dialogue System, an agency specializing in inservice teacher training
programs, which was one of the components of the 