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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 3061-80
AGENCY DKT. NO. 194-4/80A

IN THE MATTER OF:

SHIRLEY WYATT,
Petitioner
v.
BOARD OF EDUCATION OF
THE TOWNSHIP OF MANSFIELD,
WARREN COUNTY,
Respondent.

Record Closed: April 1981 Decided: May 15, 1981 //
Received by Agency: /jﬁ Mailed to Parties: %a 7
APPEARANCES:

For Petitioner: Stephen E. Klausner, Esg. (Klausner & Hunter)
For Respondent: David A. Wallace, Esq. (Aron, Till & Salsburg)

BEFORE ERIC G. ERRICKSON, ALJ:

Petitioner Wyatt, a tenured teaching staff member employed
by the Mansfield Township Board of Education (Board), appeals
from a February 1980 determination of the Board denying her
request to refurn, on March 1, 1980, from an extended leave.
She alleges that the Board's action was arbitrary, capricious,
taken in bad faith and in violation of her tenure and seniority
rights.
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The Board, conversely, contends that its refusal to allow
petitioner to return to active teaching duties, prior to the
end of her extended leave, was a proper exercise of its
discretionary authority conferred by statute.

PROCEDURAL RECITATION:

This matter was transferred, as a contested case, by the
Commissioner of Education’ to the Office of Administrative Law
on May 20, 1980, pursuant to the provisions of N.J.S.A. 52:14F-1
et seq. The parties gave notice of cross-motions for summary
decision at a prehearing conference conducted on July 24, 1980.
In compliance with an agreement reached at the prehearing
conference, a complete Stipulation of Facts was submitted on
February 18, 1981, The matter is now ripe for determination in
the form of Exhibits, the Stipulation of Facts, and Memoranda of
Law,

STIPULATED FACTS:

Petitioner was a tenured teacher when, on September 10, 1979,
she became too medically ill to work and began using her
accumulated sick leave. Thereafter, in a letter dated
November 12, 1979, petitioner, noting that her accumulated

sick days were nearly exhausted, made the following request.

« + « While my condition has improved, I have
determined after lengthv consideration that I
must request a medical leave of absence for a
period not to exceed 135 working (school) days.

The alternative appears to be to risk my health
and to risk interrupting the continuity of my
students' academic program. The choice, either
way, is not a happy one. It is necessary . . . .

(7-2)
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Petitioner's vhysician provided written opinion that her leave

was medically necessary. (J-1, 3)

The Board, on November 15, 1979, passed a motion to approve
petitioner's request for a medical leave of absence for 134%
working days, without remuneration. (J-4) The Board's
Administrative Principal notified petitioner the next day of the
Board's action. Although the exact words he used to notifv her,
clearly, are not agreed upon, they are not, in any event,

crucial to a determination.

By resolution, the Board, on December 6, 1979, entered into
a contract with another teacher to replace petitioner until
June 30, 1980. That contract contained a thirty-day termination
clause.

On or about January 15, 1980, petitioner requested that she
be reinstated to active duty on March 1, 1980. In a letter of
the same date, her doctor notified the Board, as follows:

This is to inform you that Mrs. Wyatt is showing
steady improvement with treatment of her depression.
I anticipate that this improvem=2nt will continue,
and that she should be able to return to her usual
teaching position and responsibilities on or around
March 1, 1980. . .

(J-5)

The Board, on January 17, 1980, referred that letter to its
personnel committee for study. (J-6) Thereafter, on February
25, 1980, the Board denied her request for reinstatement,
asserting that there was need for continuity of instruction.

The third of the Board's four marking periods ended on March 21,
1980. Thereupon, petitioner, in timely fashion, filed her
Petition of Appeal before the Commissioner.
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DISCUSSION AND CONCLUSIONS:

It is undisputed that the petitioner had greater seniority
than the teacher hired by the Board to replace her. She contends
that the Board erred in refusing to reinstate her while retaining
in its employ a teacher who was not tenured and, thus, had no
seniority whatsoever. Petitioner argues further that the Board’s
refusal to reinstate her on March 1, 1980 was not justified by
its stated reason of providing continuity of instruction. She
contends that the end of the marking period, on March 21, 1980,
provided a logical time when she should have been allowed to
resume her duties and cites, inter alia, in this regard,

Cathy Dyson v. Montvale Board of Education, 1980 S.L.D.
(decided July 21, 1980) wherein it was stated by the Administrative
Law Judge that:

. . . Whenever possible changes in teaching personnel
should be made at the semester break or other logical
dividing point. . . .

Petitioner argues further that reason would dictate that the
Board should have opted to reinstate its tenured and experienced
teacher to replace her nontenured and less experienced replacement.

Respondent argues, conversely, that its decision not to
return her to active duty was motivated solely by its good faith
desire not to break the continuity of pupil's instruction for the
remainder of the 1979-80 academic year. In this regard, the
Board cites Dyson, supra; Gilchrist v. Board of Education of
Haddonfield, 155 N.J. Super. 358 (App. Div. 1978): Catherine
Reilly, School District of the City of Jersey City, 1977 S.L.D.
403.

After careful examination of the factual context of this
dispute, and consideration of relevant case law, I CONCLUDE that
the Board and petitioner, during November 1980, as freely
consenting parties, entered into an agreement that she was
authorized an extended leave of 134% days duration. The
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considerations were that petitioner could not be compelled to
return to her duties during that entire period and that the Board
could not be compelled to allow her to return during the 134%

day period. The Board, acting in reliance on that action,
committed itself by entering into a contract with another teacher
to complete the academic year.

Petitioner is without power, having entered into the
agreement with the Board to unilaterally break the terms of the
agreement. She had every right to request that the Board
reconsider allowing her to return. The Board did so in appropriate
and timely fashion and exercised its discretionary authorityv by
declining to do so.

That an agreement exists when an extended leave is granted
by a board of education, was recently affirmed by the Commissioner
in Carol Oxford v. Pohatcong Board of Education, 1980 S.L.D.

(decided January 16, 1981) Therein, when a Board had unilaterally
altered an extended leave, the Administrative Law Judge held that:

. . Petitioner had every reason to believe that when
the Board acted on her request, it was in possession of
all facts it needed to know when taking that action.
The Board, absent consensual alteration of the agree-
ment, was then and now remains bound by its terms.
Having created a vested right for petitioner to return
on Aoril 1, 1980, it was powerless under this factual
context to unilaterally withdraw that right. . . .

‘Addressing the Pohatcong Board's exceptions to the conclusion that
it had entered into an agreement which it could not unilaterally
alter, the Commissioner stated that there was no merit in such
argument, and affirmed the holding that the Board was bound by
that agreement.

There remains the argument of petitioner that the Board's
denial of her request to return was arbitrary, capricious, and
taken in bad faith. The Board's stated reason for the denial
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was that it wished to provide continuity of instruction. Such

reasoning has frequently been upheld as valid. In Gilchrist,

supra, the Appellate Court, when addressing a similar contention,
L E

stated:

. . . We deem it a perfectly rational goal for the
Board to be vitally interested in avoiding, where
possible, the interruptions in the continuity of
classroom instruction that would arise from teachers'
absences. . . . The avoidance of a detrimental
interruption in the continuity of classroom instruction
is an admirable goal whether the interruption be
caused by pregnancy, laminectomy, orchiectomy,
prostatectomy .or any non-medical reason. Such a
policy must be considered evenhanded, and
obviously it is not subject to the claim of
disparate treatment. . . .

(at p. 368)

In the instant matter, the Board had already been compelled
by petitioner's unfortunate illness to assign an alternate teacher
to her class after the beginning of the school year. I CONCLUDE
that its decision not to do so a second time, on March 1, 1980,
in the midst of the third marking period, or at any other time,
was a valid exercise of its discretionary authority. Gilchrist,
supra. Absent proof that petitioner's replacement was ineffectual,
the Board's decision, taken in timely fashion, must be considered
to be reasonable and taken in good faith.

The Board's managerial authority requires that it properly
staff its classrooms. Absent oroof that the Board's action was
in any way improper, it must be accorded a presumption of
correctness. Schinck v. Board of Education of Westwood Consol.
School Dist., 60 N.J. Super. 448, (App. Div. 1960)

DETERMINATION:

In consideration of the conclusions as set forth above, it is
DETERMINED that petitioner is not entitled to the relief she
seeks. Accordingly, it is ORDERED that respondent's Motion that
the Petition of Appeal be dismissed is GRANTED.
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This recommended decision mav be affirmed, modified or
rejected by the COMMISSIONER OF THE DEPARTMENT OF EDUCATION,
FRED G. BURKE, who by law is empowered to make a final decision
in this matter. However, if Fred G. Burke does not so act in
forty-five (45) days and unless such time limit is otherwise
extended, this recommended decision shall become a final decision
in accordance with N.J.S.A. 52:14B-10.

I HEREBY FILE my Initial Decision with FRED G. BURKE for

consideration.

= .
Ly S5, P ,ﬁ égf ézx/gﬂﬂ;

ERIC G. ERRICKSON, ALJ

géceiot Acknowledged:

Wew 15 198/
DAT%/ 7

OFFICE OF ADMINISTRATIVE LAW




You are viewing an archived copy from the New Jersey State Library.

EDU 3061-80

EXHIBITS IN EVIDENCE:

J=-1 Lesse to Whom It May Concern, September 13, 1979
J-2 Wyatt to Board of Education, November 12, 1979
J=3 Lesse to Whom It May Concern, November 15, 1979
J~-4 Board Minutes, November 15, 1979

J-5 Lesse to Board of Education, January 15, 1980
J-6 Board Minutes, January 17, 1980

J=-7 Corbin to Staff Members, February 25, 1980

R-1 Corbin to Wyatt, November 24, 1979
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SHIRLEY WYATT,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF MANSFIELD,
WARREN COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c. —

Petitioner excepts to the determination by the
Honorable Eric G. Errickson, ALJ that the Board properly
exercised its discretionary authority in declining to reinstate
petitioner to her position prior to the completion of a medical
leave of absence previously accorded her. The Board's reply
exceptions deny those of petitioner and affirm +the initial
decision herein. The Commissioner views with favor the
exceptions filed by the Board. An examination of the record
discloses that petitioner asked for and received a medical leave
of absence of 134% days. The Board, in good faith, hired an
alternate teacher to perform petitioner's duties. The Board's
stated reason for not returning petitioner to her position at her
convenience before the completion of her leave of absence was to
‘'provide continuity of instruction. The Commissioner finds
nothing arbitrary or capricious in such action and finds it to be
a proper exercise of its managerial prerogative.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

June 29, 1981
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G.W., A minor by his
guardian ad litem, G.E.,

PETITIONER,
V. COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF EAST : DECISION
WINDSOR REGIONAL SCHOOL
DISTRICT, MERCER COUNTY,

RESPONDENT.

For the Petitioner, Turp, Coates, Essl and
Priggers (Henry G.P. Coates, Esg., of
Counsel)

For the Respondent, Katz, Bitterman &
Dougherty (Michael L. Bitterman, Esg., of Counsel)

Petitioner, G.E., alleges that G.W., a fifteen year-old
pupil at Hightstown High School prior to expulsion for possession
of marijuana on school property, was wrongfully expelled by the
East Windsor Regional Board of Education (Board) contrary to the
weight of evidence adduced at the hearing held by the Board and
in violation of G.W.'s right to due process.

Petitioner prays that the Commissioner order the Board
to reverse its expulsion decision, immediately reinstate G.W.
with full academic, social and athletic privileges, provide him
with any instruction necessary to enable him to catch up with his
class and expunge the controverted matter from his permanent
record.

The Board denies that its action in expelling G.W. was
in any way illegal or improper. The Board maintains that it
accorded G.W. every right of due process including proper notifi=-
cation of a hearing, as well as full hearing itself. This matter
is now before the Commissioner on the pleadings, exhibits, Briefs
and a Motion to Dismiss the instant matter advanced by the Board.

In addition to the Briefs filed by the parties in
support of their respective positions, the Commissioner permitted
further oral argument by counsel with respect to the Board's
Motion.

The Commissioner has reviewed the evidence presented in
the case including the tapes of the disciplinary hearing held by
the Board on March 29, 1977, the testimony adduced at the hearing
held in the office of the Assistant Commissioner in charge of
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Controversies and Disputes on May 23, 1979 and the Briefs of
counsel. He finds that the remaining issues at this time are
whether or not the passage of time and the changed circumstances
render the matter moot and whether G.W.'s personal record in the
Board's schools should be expunged of any reference to the
incident and actions pertaining thereto.

The Commissioner finds the relevant facts in the case
to be these:

1. G.W. was suspended from Hightstown High School for
five days in September 1976 for possession and use of marijuana
on school property.

2. G.W. was suspended for another five days in
January-February 1977 after being apptrehended by police for
allegedly smoking a marijuana cigarette in the school's parking
lot.

3. On February 4, 1977 after a meeting in the high
school principal's office, G.W. was placed on homebound in-
struction while awaiting a decision by the Board as to whether he
should be expelled from school.

4. On March 29, 1977 a hearing was held by a sub-
committee of the Board which recommended that G.W. be expelled
under N.J.S.A. 18A:37-2 for

* k%

"e. Conduct of such character as to
constitute a continuing danger to the
physical well-being of other pupils#** "

5. On April 4, 1377 the Board ordered G.W. expelled
but offered him admissioi1 to the Evening School and the
opportunity to apply for readmission to the regular high school
for the 1977-78 school year.

6. In August 1977 G.W. enrolled in Notre Dame High
School, Trenton.

The Commissioner notes that the Board, at the time of
oral argument on May 23, 1979, argued that the Petition of Appeal
be dismissed as moot. (Tr. 4, 7) It is the Board's contention
that since G.W. did not accept an offer to apply for readmission
to Hightstown High School in August 1977 and for many months
thereafter, he indeed waived his right to return. (Tr. 7)

Assuming arguendo that time and changed circumstances
do make the controverted matter moot, the Commissioner finds no
merit in the Board's argument that, by not responding to its
offer, G.W. waived his® right to any vreconsideration or
termination of his expulsion. The New Jersey Constitution (Art.
VIII. Sec. 4) affords all persons between the ages of five and 18
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the opportunity of a free public school education. Such
opportunity is not unbridled. Pupils enrolled in public schools
are subject to the rules established for the operation of the
school and are subject to the authority of those officials over
them. N.J.S.A. 18A:37-1 Pupils who do not obey such rules or
who comport themselves in a manner which disrupts the tranquility
of the school setting are subject to punishment by way of sus-
pension or expulsion from continued school attendance. N.J.S.A.
18A:37-2; T.K. v. Board of Education of the City of Millville et
al., decided March 7, 1980

However, the Commissioner Kknows of no law, rule,
regulation, or court decision that categorizes the act of not
applying for enrollment or reenrcllment in a public school as an
irrevocable waiver. Again assuming arguendo that the Board had a
right to suspend or expel in the instant case, 1t cannot under
the N.J. Constitution hold that failure to apply for reinstate-
ment cancelled G.W.'s right or opportunity to reconsider his
decision at a later date. Therefore, the Commissioner determines
that the instant case may not be dismissed on the ground of
mootness since the Board failed to provide a wvalid reason for
such action.

The Commissioner will now review the record of this
matter as it pertains to G.W.'s contention that the Board's
action expelling him was arbitrary, capricious, and wunlawful.
G.W. avers that the Board acted contrary to the weight of the
evidence adduced at the hearing and likewise failed to follow the
precise conditions of N.J.S.A. 18A:37-5 which states:

"No suspension of a pupil by ***a principal
shall be continued longer than the second
regular meeting of the board of education of
the district after such suspension unless the
same is continued by action of the board***_ "

(Emphasis added.)

There is no evidence in the record that the Board, on
or before March 14, 1977, did indeed take action to c¢ontinue
G.W.'s suspension. The Board was cognizant, however, of the
matter for it scheduled a hearing "***to determine whether [G.W.}
will be expelled from Hightstown High School*** on Tuesday,
March 29, 1977 at 8:00 p.m.*** at which time the complaint
against [G.W.] will be heard by the East Windsor Regional School
District Board of Education.***" (Superintendent's Letter of
March 15, 1977, at p. 2)

The Commissioner finds the Board's action technically
deficient in regard to N.J.S.A. 18A:37-5. The Board should have
formally determined whether or not G.W.'s suspension was to
continue. However, such action is determined not to be fatally
defective to the instant proceedings. The Commissioner so holds.
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In the Commissioner's judgment the actions of the Board
in the way it conducted the expulsion hearing and the manner in
which it arrived at its conclusion on April 4, 1977 are open to
question. Initially, the Commissioner observes that the hearing
of March 29, 1977 was held by a sub-committee of the Board of
which three were Board members and two were not. Before the
sub-committee reported to the Board on April 4, 1977, tape
recordings (C-1, C-2) of the hearing were made available to those
Board members not present at the hearing. There is no firm
evidence that the Board members not present at the hearing
availed themselves of the opportunity to listen to the tapes.

Secondly, the Board failed to follow the unanimous
recommendation of its Child Study Team that G.W. be allowed to
return to Hightstown High School and gave no reason or rationale
for ignoring the advice and judgment of the experts it employs.
Certainly, the Board bears the ultimate responsibility for
decision-making. W.G. v. Board of Education of the Township of
Ocean, 1974 S.L.D. T 780 Boards are expected to seek and act upon
competent advice or give adequate reasons for not doing so. In
John Scher v. Board of Education of the Borough of West Orange,
1968 S.L.D. ‘92 the Commissioner said:

"k*x*Termination of a pupil's right to attend
the public schools of a district is a drastic
and desperate remedy which should be employed
only when no other course is possible. **%
The board's decision should be grounded**#*on
competent advice. Such advice can be
obtained from its staff of educators, from
its schopl physician and school nurse, from
its psychologist, psychiatrist, and school
social worker¥¥#, The recommendations of
such experts are an "essential ingredient in
any determination which has as significant
and far-reaching effects on on the welfare of a
pupil as expulsion from school.***" (Emphasis
added.) (at pp. 96-97)

The Commissioner does not condone drug abuse by school
pupils and will support a 1local board of education which
exercises its discretion in imposing what it regards as a
necessary deterrent to illegal acts by pupils in school or on
school property. W.G. supra However, the Commissioner holds
that, in enforcing d drug abuse regulations, a local board of
education must acknowledge the rights of due process guaranteed
to pupils of any age by the Constitutions of the United States
and the State of New Jersey. A board has the discretion to
reject a child study team report but by doing so it should
provide defendant's reason(s) for such action.

Finally, the Commissioner questions whether or not the
Board herein actually expelled G.W. or merely suspended him for
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the remainder of the school year. The motion made, seconded and
passed on April 4, 1977 did indeed state that the Board was
expelling petitioner. (Board's Brief, at p. 2) But the
resolution added two codicils: that G.W. be given an opportunity
to enroll in the Evening School and that he be permitted to
reapply for admission for the 1977-78 school year.

A local board of education under N.J.S.A. 18A:37-5 has
three options for action after a pupil suspension has been turned
over to it: to reinstate, to continue the suspension, or to
expel. Expulsion, by definition, is a final act which cannot be
overturned save by formal reconsideration of the board of
education, the Commissioner or a court of proper jurisdiction.
If the board's decision to expel is not final and absolute, the
action amounts to long-term suspension. A local board cannot
delegate to its employees its authority to expel pupils nor can
it divest itself of the control of readmission of expelled pupils
as was done in the instant case. (Board's Brief, at pp. 2-3) The
Commissioner concludes from the record that the Board failed to
fully comply with the law in regard to the manner in which it
eventually expelled petitioner.

Moreover, the Commissioner finds and determines herein
that the Board's action constituted a long-term suspension of
G.W. and may not be viewed as his permanent expulsion from
Hightstown High School.

Accordingly, the Commissioner directs that the Board
amend its minutes of April 4, 1977 by changing the reference to
G.W.'s disciplinary action from expulsion to suspension. He
further directs that any permanent pupil records now on file be
expunged of any notation of his disciplinary problems, and that a
copy of any records being kept in perpetuity comply with the law
and copies thereof be provided G.W. (or his guardian). See In
Matter of G., 1965 S.L.D. 146, 151; N.J.A.C. 6:3-2.1 et seq.

With exception of the relief to be accorded herein as
directed by the Commissioner, the instant Petition is hereby
dismissed.

COMMISSIONER OF EDUCATION

June 30, 1981
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State of Xew Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 0140-81

AGENCY DKT. NO. 277-6/80A
IN THE MATTER OF:

PARSIPPANY-TROY HILLS
EDUCATION ASSOCIATION,

Petitioner

v.

BOARD OF EDUCATION OF THE
TOWNSHIP OF PARSIPPANY-TROY HILLS,
MORRIS COUNTY,

Respondent.

Record Closed: May 4, 1981 Decided: May 19, 1981

Received by AgencW?;///fﬁ Mailed to Parties:%7/;/ 7/

APPEARANCES:
Cassel R. Ruhiman, Jr., Esq., for Petitioner
(Ruhlman and Butrym, attorneys)
Myles C. Morrison, II, Esq., for Respondent
(Dillon, Bitar & Luther, attorneys)

BEFORE WARD R. YOUNG, ALJ:

Petitioner alleges the Board acted improperly in bifurcating its driver education
program by deleting behind-the-wheel instruction from its regular daily program and

offering it to pupils in the adult program for a fee.
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The matter was transmitted to the Office of Administrative Law on June 13, 1980
as a contested case pursuant to N.J.S.A 52:14F-] et seq., and docketed as EDU 3750-80.

The parties agreed to submit the matter for summary decision and an Initial
Decision was forwarded to the Commissioner on November 7, 1980. The Commissioner on
December 29, 1980, remanded the matter for additional findings of fact. The parties
again agreed to submit the matter for summary decision and filed jointly executed
stipulations of fact and an amendment.

The record was closed upon the receipt of petitioner's rebuttal memorandum on
May 4, 1981.

The issues to be addressed by agreement of the parties are as follows:

1 Does the Board's failure to provide behind-the-wheel instruction in driver
education in the regular school eurriculum constitute a denial of a thorough
and efficient education?

2. Is the driver education program an integral part of the Board's curriculum?

3. May the Board's driver education program be bifurcated, with behind~the-
wheel training offered in the evening adult sehool, for which pupils are
assessed a fee?

The facts stipulated by the parties are as follows:

1. Driver education, including both classroom and behind-the-wheel
instruction, was previously taught in respondent's sehools as a part of its
regular school program and was available to all of its students of
appropriate age without charge.
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2. For at least the last eight years, the only driver education offered by the
Board as a part of its adopted curriculum has consisted of the eclassroom
instruction outlined in Attachment "A." This instruction constitutes the
course of study in health for the sophomores in the district. Health is a
segment of the district's course of study in physical education. Students do
not receive separate grades in health; rather, health grades constitute a
part of the student's grade in physical education. A student can fail the
health component of physical education and still receive & passing grade in
physical education. Behind-the-wheel instruction is not offered by the
Board as part of its curriculum. However, behind-the-wheel instruction,
taught by teachers certified by the New Jersey State Board of Examiners is
offered to students of the district in the afternoon after reguler school
hours and on Saturdays under the auspices of the Evening Adult School. In
addition, the E.Z. Method Driving School offers behind-the-wheel training
as part of the Evening Adult Program whieh is open to all persons including
students who are unable to attend the afternoon and Saturday sessions.
The same fee is charged for afternoon, Saturday and evening sessions. The
"Course of Studies” guides for health and physical education, which are the
instruments adopted by the Board in establishing the curriculum for the
district, make no mention of any behind-the-wheel instruction.

3. As discussed above, the driver education offered by the Board as part of its
curriculum consists solely of classroom instruction. That instruetion is a
part of the course of study in health, which, in turn, is a part of the course
of study in physieal education. Because credit in physical edueation is
given and because such credit is required for graduation, classroom
instruction driver education is a part of a course of study which does
receive credit. However, a student may fail driver education and still
receive credit for physical education towards graduation. No credit is
given for students who elect to enroll in the behind-the-wheel training
offered through the Evening Adult School.
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4. To the extent that the sophomore year course of study in health consists of
classroom instruction in driver education, and to the extent that health
constitutes a part of the physical education program, a student's
participation in the driver education program is a part of his or her record.
No record is kept of whether or not a student elects to take behind-the-
wheel training through the Evening Adult School; such participation is not
recorded in the pupil's permanent high school record.

5. Satisfactory completion of the classroom instruction in driver education is
not a prerequisite to a pupil taking behind-the-wheel instruction through
the Evening Adult Program; in faect, there is no way that program would

know if the student had even taken classroom instruction.

6. Pupils who attend high school in the district during their sophomore year
take the classroom instruction in driver education offered as the course of
study in health. No student is required to take behind-the-wheel training

from anyone.

7. The Board mekes no provision for students who are unable to pay the fee
established for the behind-the-wheel instruction. If a student elects to
take the course, he or she is responsibie for the fee.

Attachment "A," a part of the stipulated facts, consists of a course of studies for
physical education and a separate course of studies for health. The former is incorporated

herein by reference. The more relevant course of studies for health is reproduced:

HEALTH EDUCATION PROCEDURES

I. Each student leaves physical education for a period of five weeks for
instruetion in health. The health unit thus comprises one-half of a marking
period.
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1L

v.

The health education grade is combined with the physical education grade.
Therefore, a student need not pass health in order to pass physical
education for the year.

The health education teacher shall change schedules with each of the
physical edueation teachers taking their classes into the health room for
the specified time.

The areas of instruction for each of the grade levels are as follows:
Freshmen - Venereal Disease Education
Drug Education
Cancer and Heart Disease
Sophomores - Safe Driving
Juniors - Consumer Health
Human Sexuality (Part I)
Seniors - Human Sexuality (Part II)
Death Eduecation

SOPHOMORE HEALTH GENERAL OBJECTIVE

The student has an understanding of the automobile and how it works.

The student is aware of the importance of automobile maintenance.

The student has an understanding of the various operational and control

switehes and devices of the auto.

The student has an understanding of the rules of the road as stipulated in
the New Jersey State Driver Manual.

The student is aware of the problem of drinking and driving.

The student is aware of the different types of automobile insurance.
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SOPHOMORE HEALTH

SAFE DRIVING

1.

1L

v.

How the auto works

A. Parts of the engine
B.  Parts of the chassis
C. Systems of the auto

Automobile Maintenance
A. Maintenance tips for each system of the auto
B.  Tire care
C.  Eeonomy measures
1. Tips for good mileage
2. Avoiding wasteful practices

Instruments, Devices and Controls
A. Instrument panel
B. Automobile control devices and switches

C. Other operational devices and switches

Rules of the Road (N.J. State Driver Manual)
A. Driver licenses

B Motor vehicle registration

C.  Your driving privilege

D Traffic control devices

E Basie driving and safety

F. Driving rules and regulations

G. Defensive driving

H. Driver problems

8 Driving emergencies
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V.  Automobile insurance
A. Liability insurance
1. Required limits
B. Comprehensive insurance
C. How to keep insurance premiums low

DOES THE BOARD'S FAILURE TO PROVIDE BEHIND-
THE-WHEEL INSTRUCTION IN DRIVER EDUCATION IN
THE REGULAR SCHOOL CURRICULUM CONSTITUTE A
DENIAL OF A THOROUGH AND EFFICIENT
EDUCATION

The petitioner cites N.J.S.A, 18A:7A-] et seq., N.J.A.C. 6:8-2.1, N.J.A,C, 6:27-6.1
and N.J.A.C. 6:11-7.18 in support of its contention that determination of this issue must be
an affirmation, and quotes N.J.S.A. 18A:7A-2a(3):

Because the sufficiency of education is a growing and evolving
concept, the definition of a thorough and efficient system of
education and the delineation of all the factors necessary to be
included therein, depend upon the economie, historical, social
and cultural context in which that education is delivered .. ..
(at Pb 3).

Petitioner also cites sections of "State Educational Goals" ineorporated in
N.J.A.C. 6:8-2.1 as follows:

() The State educational goals shall be the following
outcome and process goals and shall be applicable to all
public school distriets and schools in the State.

(b)  The publie schools in New Jersey shall help every pupil in
the State:

4. To acquire the knowledge, skills and understanding
that permit him or her to play a satisfying and
responsible role as both producer and consumer;

5. To acquire job entry level skills and, also to acquire
knowledge necessary for further education;

6. To ecquire the understanding of and the ability to
form responsible relations with a wide range of
other people, including but not limited to those with
social and cultural characteristics different from his
or her own; ..
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Petitioner cites N.J.A.C. 6:27-6.1 and N.J.A.C. 6:11-7.18 as additional support for
his contention and urges these regulations must be construed in pari materia with the
previously cited statute and regulation. They refer to approval of a course in driver
education during the summer months and standards pertaining to college programs
preparing driver education teachers, respectively. Failing to find relevance in these
regulations to the issue before me, I do not reproduce them.

Petitioner also argues that "where the classroom portion of Driver Education is
presented it defies common sense to hold that behind-the-wheel training is not an
essential part of a thorough and efficient education in the field of driver education.” (See
exceptions to Initial Deeision, p. 3).

Petitioner's final argument is that "what this Board is saying is that any course
of study that is not mandated by law can be offered to its students, at least partially,
outside the regular school program on a tuition basis. Such a position, if allowed to
continue, will subvert the Constitutional requirements of a thorough and efficient
education and laws adopted to implement that mandate.”

The Commissioner has addressed this issue in Ann Camp, et als. v. Board of
Education of the Borough of Glen Rock, Bergen County, 77 S.L.D. 706, wherein he stated:

Boards of education, while not compelled by law to offer behind
the wheel driver training, have been encouraged by the State
Department of Education, the law enforcement agencies and by
local citizens to do so in the interests of practicality and
individual and public safety. The Board in this instance has
elected to relegate its behind the wheel driver training to hours
other than the regular school day. This it may legally do
assuming proper supervision and the use of certified teachers.
(at 710, 711)

Petitioner recognizes Camp but asserts that does not mean its thrust is still valid
and current. Reliance is placed on the legislative statement of purpose in the Public
School Education Act of 1975 that "education is & growing and evolving concept.” "N.J.S.A.
18A:7A~2a(4).
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A search for legislative or State Board rule amendments since Camp has failed
to reveal any requirement that driver education must be included in curricular offerings
by local boards within the ambit of the Public School Education Act of 1975. I FIND that

the Commissioner’s decision is dispositive of this issue and CONCLUDE that the Board's
failure to provide behind-the-wheel instruction in the regular day school curriculum is not
a denial of a thorough and efficient education.

IS THE DRIVER EDUCATION PROGRAM AN
INTEGRAL PART OF THE BOARD'S CURRICULUM

Petitioner cites at Pb 7 a letter written under date of June 28, 1978, by then
acting Commissioner Lataille, wherein is quoted: "Recognizing that driver edueation was
an integral part of any school program . . ." Said letter is attached to petitioner's brief
and is incorporated herein by reference, and was written to a driver education coordinator
of a school distriet out of Morris County. The letter responded to the coordinator's
"eoncern as to where and how driver education should be located within the State
Department of Education.” I FIND no consequence or merit to the quoted declaration as
support petitioner's contention that the determination of this issue must be affirmative,
as said statement must be construed to be uitra vires. The Commissioner himself has
frequently stated that he will not substitute his judgment for local boards', and I am
confident he would never attempt to usurp the authority of the Legislature or State
Board.

Respondent insists the Board acted within the scope of its authority in relegating
behind-the-wheel training to hours other than the regular school day.

A determination of this issue must be based on what meaning and intent is
attached to use of the word integral. A search in several dictionaries reveals little
dispute between authors. "Essential to completeness,” "formed as a unit with another
part," and "lacking nothing essential” are adopted here for application in determining this
issue.
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There can be little dispute that there is considerable value to be derived by
pupils from classroom instruection in driver education. There can also be little dispute
that the practical applications of said values in the absence of behind-the-wheel training
would create a void in the attainment of the objectives of the program.

In the instant matter the driver education offered by the Board as part of its
curriculum consists solely of classroom instruction. That program is a part of the course
of study in health, which is a part of the course of study in physical education. It has been
stipulated by the parties that physical education is & eredit course which becomes & part
of a pupil's permanent record.

It was further stipulated that satisfactory completion of elassroom instruetion in
driver education is not a prerequisite for behind-the-wheel training. No credit is given for
behind-the-wheel training. Participation in that phase of the program is not recorded in
the pupil's permanent record, and the Board never adopted behind-the-wheel training
within its curriculum.

Here the Board has not eliminated behind-the-wheel training for its pupils, but
has simply relegated it to hours other than the regular school day, and charges a tuition
fee.

In Camp, supra, the Commissioner held that school boards have the prerogative
to restructure their driver education programs but must provide proper supervision and
use certified teachers. Id. at 710-11. The Commissioner also stated that school boards are
not required to offer behind-the-wheel programs, but are encouraged to do so by the State
Department of Education, law enforcement agencies and local citizens in order to
promote safety, Id. at 710.

The central issue on remand is not whether the driver education program is an
integral part of the school curriculum, but whether behind-the-wheel training is an
integral part of the driver education curriculum, It is already established that the
classroom instructional program is integrated into the health segment of the reguired
physical education program.
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No case law has been found which addresses this question. But given the
statements in Camp that behind-the-wheel training is not required by law, together with
the stipulations set forth herein which clearly show the Board has avoided a de jure
relationship between classroom instruction and behind-the-wheel instruction, it would
appear that the Board is free to remove the latter from the curriculum as it is not an

integral part of the school curriculum as a matter of policy. However, it must be

determined if a de facto relationship exists.

An extended school day is not an uncommon scheme utilized to alleviate
scheduling difficulties in secondary schools. Noncredit activities such as clubs and
athleties are offered after the regular school day but are generally recorded in pupil
permanent records and transmitted with college admission credentials. Portions of credit
courses, such as laboratory sessions, are sometimes scheduled after the end of the regular

school day.

A suggested perspective here is to view the driver education program as a chain
with identifiable links: the Board's adopted curriculum; the health education offeririgs
integrated into the required physical education curriculum; driver education classroom
instruction integrated into the health program; and the bifurcation of behind-the-wheel
training at times other than the regular school day. Can the chain be broken by Board
determinations not to offer credit for behind-the~-wheel training; nor require classroom
instruction as a prerequisite for it; nor record participation in & pupil permanent record?
I think not. To so hold could result in a determination that no relationship exists between
classroom instruction in science and laboratory experiences in that course offering if the
Board were to deal with the laboratory segment as it has with behind-the-wheel training

here.

I so FIND and CONCLUDE that classroom instruction in driver education is an
integral part of the school curriculum; that behind-the-wheel training is not a de jure
integral part of the driver education program; but that behind-the-wheel training is a de
facto integral part of the driver education program.
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MAY THE BOARD'S DRIVER EDUCATION PROGRAM BE
BIFURCATED, WITH BEHIND-THE-WHEEL TRAINING
OFFERED IN THE EVENING ADULT SCHOOL, FOR
WHICH PUPILS ARE ASSESSED A FEE?

The sole issue that remains is whether the Board may assess pupils a fee for
behind-the-wheel training.
This appears to be a determination of first impression.

In in the Matter of the Appeals of the Board of Education of the Black Horse

Pike Regional School District and the Sterling Regional School Distriet, Camden County,

73 S.L.D. 130, State Department of Education approval of petitioner's summer school
program was rescinded because a registration fee was levied and charged to all students
as a prerequisite to summer school admission. In his deeision, the Commissioner said:

Since summer schools must, if they are to retain integrity, be
regarded as companion schools to those conducted during the
course of the regular school yeer, the State Board has properly,
in the Commissioner's judgment, joined both kinds of schools
together in the opening sentence of the rule on the operation of
summer schools. This rule (N.J.A.C. 6:27.31(a)) provides that:

The rules for the approval of full-time secondary schools
except as otherwise provided shall
apply to secondary summer sessions, ***

Thus, the two kinds of schools - full-time secondary schools and
secondary summer sessions - are inextricably linked together.

1t follows, therefore, that the following provisions of the State
Board rule (N.J.A.C. 6:27.31(a) which states that:

*** No summer secondary session may be approved unless
it:

L Is operated by a board of education without
charge to the pupils living within the
district ***

is & necessary and cogent requirement of the rule. Education in
New Jersey must be thorough and efficient and "free," and

insofar as the rule is applicable to regular programs of
instruction, it is also applicable to companion summer sessions.
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In this regard, the Commissioner holds that it makes no
difference that the summer session is voluntary. If it is offered
at all, it must be offered in a parallel manner to the offering of
the regular school program, and any provisions which mandate a
cost as a prerequisite to program admission must be rendered a
nullity. (at 136, 137)

The Legislature addressed itself to summer school enrichment programs and
tuition charges, and the laws which became effective May 31, 1979 are reproduced here:

18A:54B-1. Enrichment program defined

For the purposes of this act "Enrichment Program" means any
summer school program offered by a public school for which a
student does not receive credit for graduation and is unrelated
to the curriculum content of the regular school program.
(Emphasis supplied.)

18A:54B-2. Tuition; rules and regulations

For the purpose of providing enrichment programs in public
schools boards of education may charge tuition for students to
attend such noncredit courses subject to rules and regulations
promulgated by the State board.

The Commissioner addressed the matter of fees charged to students for
participation in field trips in Melvin C. Willett v. Board of Education of the Township of
Colts Neck, Monmouth County, 66 S.L.D. 202. In that decision, the Commissioner
incorporated at page 205 the New Jersey State Constitution, Art. VIII, See. IV, para. 1,

which states: "The Legislature shall provide for the maintenance and support of a
thorough and efficient system of free public schools for the instruction of all the children
in the State between the ages of five and eighteen years." (Emphasis supplied.) He elso

said:

The term "field trip" as used in this case is understood and is
limited to mean a journey by & group of pupils away from school
premises under the supervision of a teacher for the purpose of
affording a first~hand educational experience as an integral
part of an approved course of study. For example, pupils may
visit the post office, the firehouse, a bank, a farm, a museum,
government buildings, a factory; they may take nature walks,
visit a planetarium, observe examples of air and water
pollution, attend a professional theatrical performance. (at
205).
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and

The Commissioner finds and determines that the regulation
adopted by the Colts Neck Board of Education on December 13,

1965, with respect to field trips is inconsistent with the school
laws of New Jersey to the extent that it requires that the costs
of such field trips shall be borne by parents of the participating
children and, therefore, such portion of regulation is improper
and unenforceable. (at 206)

The position of the Commissioner in Willett was modified in Board of Education
of the Borough of Fair Lawn, Bergen County v. Harold F. Schmidt, 78 S.L.D. 735. In that

matter the legality of charging pupils for costs of food and lodging incident to their
participation in the Board's Outdoor Education Program, which consisted of a period of
two and one-half days at a YMCA camp on days during which school was in session, was
upheld. The Commissioner held (at page 739) that "Reasonable charges may be made to
those pupils who voluntarily engage in the program for costs of food and lodging . . ."and
that the matter was "importantly differentiated from Willett since it is stipulated herein
that participation is optional in an aectivity conducted in part during school hours and in

part during the sixteen hours of the day when school is not ordinarily in session."

In affirming the Commissioner's decision in Fair Lawn, decided June 6, 1979, the

State Board added one qualification. It cited N.J.A.C. 6:4-1.5, which provides:

(a) No student shall be denied acecess to or benefit from any
educational program or activity solely on the basis of
race, color, creed, religion, sex, ancestry, national origin
or social and economic status,

and held that:

We therefore conclude that in operating the outdoor
educational program the Board could properly require the
payment of a $25.00 fee for meals and lodging by all pupils
whose families could afford such a fee; but that in the case of
any pupil whose economic status would deprive him of the
opportunity to take such field trip because he could not pay the
fee, the Board must provide in some other way for the
participation of such impecunious student.
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Since Fair Lawn, the Legislature enacted N.J.S.A. 18A:36-21, which became law
effective June 26, 1980:

1.
Any board of education may authorize field trips which all or
part of the costs are borne by the pupils' parents or legal
guardians, with the exception of pupils in special education
classes and pupils with financial hardship. In determining
financial hardship the criteria shall be the same as the
Statewide eligibility standards for free and reduce price meals
under the State school lunch program (N.J.A.C, 6:79-L1 et seq.).

2.
As used in this act "field trip” means a journey by a group of
pupils, away from the school premises, under the supervision of
a teacher,

3.

No student shall be prohibited from attending a field trip due to
inability to pay the fee regardless of whether or not they have
met the financial hardship requirements set forth in section 1 of
this act.

4,
This act shall take effect immediately. Approved and effective
June 26, 1980,

The State Board of Education adopted rules governing Adult Education, as
incorporated in N.J.A.C. 6:44-3.] and is reproduced here in part:

6:44-3.1 Standards for reimbursement

(a) To be eligible for reimbursement, local programs of adult
education must be approved by the Commissioner of Education.
To meet the approval of the Commissioner, the educational
services provided by the local public schools of the State for
out-of-school youth and adults must:

2. Be designed to serve persons beyond the compulsory
school age and not regularly enrolled in a public or private
secondary school; . .. .
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A careful review of statutory and case law as well as regulations should make

certain propositions clear. That review suggests the following in the order of authority:

The Constitution of the State of New Jersey guarantees a thorough and
efficient system of free public sechools for the instruction of all State
residents between five and eighteen years of age.

The Legistature has declared that fees may be charged for no credit
enrichment programs in summer school.

The Legislature has declared that charges may be assessed to students for
field trips but no student who fails to pay same is to be denied
participation in said trips.

The State Board has declared that the Commissioner may not grant
approveal of a summer school program if a fee is charged.

The State Board has determined that although food and lodging fees may be
charged for field trips, no pupil is to be denied participation.

The State Board has declared that adult programs are to be designed to
serve those beyond the eompulsory sehool attendance age in order for the
Commissioner to grant approval for educational services provided for out-
of-school youth and adults. Eligibility for State reimbursement is
contingent on the Commissioner's program approval.

The definition of field trips by the Legislature and the Commissioner are
synonymous, with the Commissioner's elaboration through examples of

visitations, observations and attendance of a performance.
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It was stipulated here that behind-the-wheel training in driver education for
pupils in attendance in the regular high school program is available only under the
auspices of the evening adult school in the afternoon after regular school hours and on
Saturdays, and in addition, by the E.Z. Method Driving School for those unable to attend
the afternoon and Saturday sessions, the program being also designed for other residents
of the community. During 1979-80, a fee in the amount of $105 was charged for each
participant in the program. It was also stipulated that no provisions are made for pupils
who can not afford the fee.

It has already been determined ebove that behind-the-wheel training is an
integral part of the driver education program, which has been deemed to be an integral
part of the curriculum through Board approval of it. As such, I FIND that the
Constitution of the State of New Jersey, in guaranteeing a free public education, requires

that no fee be charged. This determination is buttressed by Commissioner's decisions and
State Board declarations that no fee be charged for summer school programs that grant

credit for satisfactory completion or are linked with the regular curriculum.

A contrary holding would appear to make it possible, for example, for a Board to
bifurcate & seience laboratory segment without eredit to a time outside of the regular
school day, assign credit only to the classroom segment, and require that participating
pupils pay a tuition fee for the laboratory segment,

Respondent's attempt to eonstrue behind-the-wheel training as a field trip is
without merit. Such training requires a departure from school premises due to lack of
space and conditions on the premises in order to achieve the objectives of this portion of
the program. The exceptions to fees charged for field trips as declared by the
Legislature, State Board, and the Commissioner are inapplicable here.

A search in statutory and case law as well as State Board regulations has not
revealed a prohibition of the enrollment of day students in the behind-the-wheel training
program under the auspices of evening adult program as approved by the Board. 1 SO
FIND.
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It appears the Board has three slternatives in exercising its discretionary
authority about driver eduecation:

1) eliminate the driver education program in its entirety;

2) incorporate the behind-the-wheel training segment in the regular
school day; or

3) bifurcate the behind-the-wheel training segment outside of the
regular school day without the charge of a tuition fee.

Practical implications should be noted. The Board's decision to bifurcate and
exclude behind-the-wheel training from its curriculum can be presumed to be essentially
economic. While there is surely nothing wrong with fiscal restraint, one ramification of
its determination is that otherwise eligible pupils may be precluded from behind-the-
wheel training if they cannot afford the tuition fee. Another ramification, arguably, is
that classroom instruetion and behind-the-wheel training are perhaps unwisely separated
since incorporation of the two segments in a single program may conceivably produce a
safer class of drivers.

In summary, I CONCLUDE that:

1. The Board's failure to provide behind-the-wheel instruction in driver
education in the regular school curriculum does not constitute a deniel of a
thorough and efficient education.

2. The classroom instruction in driver education is an integral part of the
health program, which is an integral part of the required physical education
program, which is an integral part of the school curriculum.

3. Behind-the-wheel training is an integral part of the driver education
program.
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4. The Board may bifurcate behind-the-wheel training from its curricular

offerings incorporated in the regular school day, assuming proper
supervision and the use of certified teachers,

5. The Board may not charge a tuition fee for pupils participating in the
behind-the-wheel training program.

This recommended decision maey be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

1 hereby FILE this Initial Decision with FRED G. BURKE for consideration.
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PARSIPPANY-TROY HILLS
EDUCATION ASSOCIATION,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION ON REMAND
TOWNSHIP OF PARSIPPANY-TROY
HILLS, MORRIS COUNTY,

RESPONDENT .

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
in a timely fashion by the parties pursuant to the provisions of
N.J.A.C. 1:1-16.4a, b and c.

The Commissioner has examined the record herein and the
arguments advanced by the parties. He notes that he has
previously addressed the issue of driver education as a required
subject in Ann Camp, supra, wherein he said:

"*%*Boards of education, while not compelled
by law to offer behind the wheel driver
training, have been encouraged by the State
Department of Education, the law enforcement
agencies and by local citizens to do so in
the interests of practicality and individual
and public safety. The Board in this
instance has elected to relegate its behind
the wheel driver training to hours other than
the regular school day.***" (at 710, 711)

In the present instance the Commissioner notes that,
although the Board is not required to offer driver education as
part of a mandated curriculum necessary to satisfy the exigency
of a thorough and efficient education, it has chosen to include
driver education as a portion of the health course of the
physical education program consisting solely of classroom’
instruction. The Commissioner also notes that the Board has made
provision for the behind-the-wheel training to be offered on a
fee basis at a time other than the regular school day through its
Evening Adult School. The Commissioner observes that he has
previously determined that driver education is not mandated and
may be offered outside of the regular school day. Camp, supra In
the matter presently controverted, the Board has made provisions
beyond those reguired by a thorough and efficient education.
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Accordingly, in the opinion of the Commissioner, a
local board of education may determine to 1limit its driver
education program solely to those units within its health and
physical education curriculum which are taught in the classroom.
(N.J.S.A. 18A:11~-1; N.J.A.C. 6:8-3.5)

It may likewise at its discretion offer as a service to
the general community a program of behind-the-wheel instruction
in its Evening Adult School open to all those who seek to avail
themselves of such services. The Commissioner finds and
determines that such program, if offered, may charge the same fee
to high school age pupils so attending as is charged to all other
community members. The Commissioner is constrained to observe,
however, that no credit may be offered for such Adult School
course, no notation may be made upon the pupil's transcript, and
the course must be offered exclusively during those hours in
which the Adult School is normally in session.

Accordingly, the findings and determination of the
Court herein are set aside and summary judgment is awarded the
Board.

COMMISSIONER OF EDUCATION

July 13, 1981
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PARSIPPANY-TROY HILLS EDUCATION
ASSOCIATION,

PETITIONERS-APPELLANTS,

V. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF THE TOWNSHIP : DECISION

OF PARSIPPANY-TROY HILLS, MORRIS

COUNTY,

RESPONDENT-RESPONDENT.

Decided by the Commissioner of Education, July 13, 1981

For the Petitioner-Appellant, Ruhlman & Butrym
(Cassel R. Ruhlman, Jr., Esq., of Counsel)

For the Petitioner-Respondent, Dillon, Bitar & Luther
(Myles C. Morrison, III, Esg., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

November 10, 1981

Pending New Jersey Superior Court
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E,

State. of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 0871-80
AGENCY DKT. NO. 473-12/79A
IN THE MATTER OF:

ANNIE K. GARVIN,
Petitioner
v.
BOARD OF EDUCATION OF THE
TOWNSHIP OF JACKSON, OCEAN
COUNTY,
Respondent.

Record Closed: May 1, 1981 Decided:June 3, 19§81
Received by Agency: 7( ﬂ Mailed to Parties: ﬁ 5/?/
APPEARANCES:

Arnold Mellk, Esq., for the Petitioner (Greenberg & Mellk, Attorneys)

Leonard W. Roeber, Esq., for the Respondent (Russo, Courtney & Foster, Attorneys)
BEFORE LILLARD E. LAW, ALJ:

Annie K. Garvin, a tenured teaching staff member in the employ of the Board
of Education of the Township of Jackson (Board), filed a Petition of Appeal before the
Commissioner of Education wherein she alleges that the Board failed to comply with its
Affirmative Action Plan and diseriminated against her when it selected and employed a
male candidate for the position of viee-principal to its high school. The Board denies the
allegations and sets forth three separate defenses requesting a dismissal of the herein
Petition.
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The Commissioner transferred the matter to the Office of Administrative Law
for determination as a contested case, pursuant to N.J.S.A. 52:14F-1 et seq. On
March 25, 1980, a prehearing conference was held and the issues to be determined in the
.instant matter were set forth as follows:

1. Did the Board fail to comply with its Affirmative Action Plan filed
before the Commissioner of Education with respect to its application,
interviews and subsequent employment to the position of vice-principal?

2. Did the Board discriminate against petitioner when it selected a male
candidate for the position of vice-principal?

Hearings in the matter were conducted on December 8 and 9, 19890, at the
Ocean County Administration Building, Toms River, New Jersey. The parties submitted

post-hearing briefs and the record was closed on May 1, 1981.

UNCONTESTED FACTS

During the 1978-79 school year, it became known that one of the high school's
vice-principals would be vacating his position and that the Board would seek candidates
for the position for the 1979-80 school year. On or about September 1979, a committee
of school administrators was formed to sereen candidates for the position and to make
recommendations to the Board. The screening committee consisted of Mr. Nicholas
Sciarappa, acting superintendent of schools; Mr. Robert Lewis, principal of the Jackson
Memorial High School; and Mr. William F. Doerr, vice-prineipal at the high sehool.

The Board advertised the vacancy in local newspapers, the New York Times
and by notice to its employees through the principals of its various schools. Sixteen (16)
individuals applied to the Board for the position. Of the sixteen (16) applicants, eight (8)
were employees of the Board while eight (8) were applicants from outside the school
district. Al sixteen (16) applicants were interviewed by members of the sereening
committee, using an instrument entitled "Questions for Secondary Vice-Principal Inter-
view" (P-1). Thereafter, the screening committee selected four (4) individuals, all of
whom were employees of the Board, for a second interview and used an instrument
entitled "Final Interview Agenda," which consisted of five (5) questions asked of each
candidate in a private interview (P-2).
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By way of a letter, dated September 27, 1979 (P-3), the screening committee
recommended to the Board that it appoint Mr. Robert Pollock to the position of vice-
principal at the high school. Thereafter, the Board appointed Mr. Robert Pollock to the
position,

The Board's past practice, with regard to administrative appointments for a
vacant position, was to accept recommendations from its administrative staff of more
than one candidate. The Board would then, independent of its administrators, interview
the candidates and make its final selection and appointment. The procedure was not
followed in the instant matter, since the Board accepted the sereening committee's
recommendation and appointed Mr. Pollock.

On or about February 1978, the Board's adopted Affirmative Action Plan was
approved by the New Jersey Department of Education.

Petitioner, Annie K. Garvin, has been a teacher in the Board's employ since
1965 and has served as the department chairperson for social studies from 1975 through
1980. She has both a principal's and a supervisory certificate and is a holder of a Ph.D.
degree from Clark University. Her duties as department chairperson included evaluation
of teachers, budget work, supervision of students, and disecipline within the department.

This concludes a recital of the uncontested facts in the instant matter.

Prior to the hearing in the instant matter, the Board propounded a Notice of
Motion to Dismiss, with an accompanying Memorandum of Law, grounded upon its
assertion that the Petition of Appeal was not filed within the time constraints, pursuant
to N.J.A.C. 6:24~1.2. Petitioner, in a timely manner, filed a Memorandum of Law in

opposition to the Board's Motion and requested that the motion be denied.

The regulation, N.J.A.C. 6:24-1.2, provides:

To initiate a proceeding before the commissioner to determine a
controversy or dispute arising under the school laws, a petitioner
shall file with the commissioner the original copy of the petition,
together with proof of service of a copy thereof on the respondent
or respondents. Such petition must be filed within 90 days after
receipt of the notice by the petitioner of the order, ruling or other
action concerning which the hearing is requested. . ..
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The Board asserts that the subjeet of the within Petition is an elleged act of
sex discrimination, wherein petitioner claims she was not promoted to a position of vice-
principal because petitioner is a female. The alleged act of diserimination occurred on or
about September 28, 1979, when petitioner learned that a male employee had been
appointed by the Board to the position in question. Thereafter, on or about December 24,
1979, petitioner filed her Petition of Appeal before the Commissioner of Edueation.
Petitioner did not, however, serve a copy, with proof of service, of the said Petition upon
the respondent Board within the time required by N.J.A.C. 6:24-1.2. The Board asserts
that ninety (90) days from September 27, 1979, the date of notification, was December 27,
1979, It contends that there was no service upon the Board within the allotted time.
Moreover, it asserts that petitioner never served the Board as required by the regulation,
but rather that the Board was in receipt of a copy of the Petition from the Commissioner
on January 28, 1980, some thirty-two (32) days subsequent to the expiration of the ninety
(90) day period set forth in the regulation.

The Board argues that the ninety (90) day period preseribed for action by
petitioner can admit of no other construction than that it is mandatory in its requirement.
Publie policy requires that disgruntled public employees take prompt action on any appeal
of an adverse decision in order that the public body may proceed with its business without
fear of having its actions reversed. A similar time limitation was discussed in the case of
Borough of Park Ridge v. Salimone, 21 N.J. 28 (1956), where the Supreme Court held that
the ten (10) day appeal period provided for in Civil Service appeals was mandatory and the
Court stated further:

... the time must come when the appointing authority can rely
upon the econclusion of the issue and proceed to make arrangements
in the interest of the public to replace the dismissed employee
without fear that its action will be undone. Not only does common
practice require it, but the fundamental policy of the law demands

definite limitations. [Borough of Park Ridge v. Salimone, supra, at
46)

The Board notes that the delay in not filing promptly was caused by lack of
knowledge on the part of the public employee's then attorney, similar to the lack of
knowledge on the part of the petitioner in the within matter, who originally filed the
petition pro se, and was apparently unaware that the Petition should be served on the
respondent Board.
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The Board argues that it does not matter whether petitioner has a worthwhile
cause of action or that the decision may appear harsh or unjust. In discussing a delay in
processing an appeal by a Civil Service attorney, the court in Atlantic City v. Civil
Service Adm., 3 N.J. Super. 57 (App. Div. 1949) said:

The law of this State is well settled that in the case sub judice, a
public employee's right to reinstatement, even assuming, but not
deciding, that his removal or other interference with his rights may
be unjust and unwarranted, may be lost by his unreasonable delay in
asserting his rights.

It is the position of the Board that the delay, and actual failure, to serve the
Board as required by the regulations cannot be excused by the Commissioner, as the time
requirements set down by N.J.A.C. 6:24-1.2 are mandatory. Publie policy requires a
finality in matters concerning public employees in order that the public body may carry
out its public duties promptly without fear of exposing the taxpaying public to double
payments of salaries should their decisions be later reversed.

Petitioner, in opposing the Board's Motion to Dismiss, argues that the
regulation in question contemplates a time limitation with regard to the filing of the
verified Petition before the Commissioner to address the timeliness of the commence-
ment of an action by a petitioner. She argues that the regulation is not intended to render
the filing of a petition fatally defective in the absence of a simultaneous filing of proof of
service upon respondent. She asserts that by its own admission, the Board was in receipt
of a copy of the verified Petition within some three (3) weeks subsequent to its receipt by
the Commissioner. She argues that there was no prejudice created by such a minor delay,
nor can the Board point to any such prejudice as the result thereof.

Petitioner argues and relies, in part, upon N.J.A.C. 6:24-1.19, which provides
that:

The rules herein contained shall be considered general rules of
practice to govern, expedite and effectuate the procedure before,
and the actions of, the commissioner in connection with the
hearing and determination of controversies and disputes under the
school laws. They may be relaxed or dispensed with by the
commissioner, in his diseretion, in any case where a strict
adherence thereto may be deemed inappropriate or unnecessary or
may result in injustice.
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She asserts that the facts of the instant matter do not even rise to the level of
requiring the precise implementation of N.J.A.C. 6:24-1.19 because no rule has been
violated.  Alternatively, she contends that it would work an extreme injustice to
petitioner in the event that the verified Petition was dismissed solely for the reason that
the Board did not receive a copy in a timely fashion.

Petitioner argues that the cases cited by the Board are inapplicable to the
herein matter. In Borough of Park Ridge v. Salimone, 21 N.J. 28 (1956), the Supreme

Court of New Jersey was faced with an appeal from a Civil Service Commission ruling
which reversed the action of the Municipal Borough Council in removing the defendant
Salimone from his position as Borough Police Chief. The holding and reasoning of Park
Ridge, however, are not even applicable, or dispositive, of the instant matter in light of
the following: (1) defendant Salimone therein received a plenary hearing at the municipal
level, prior to his belated appeal to the Civil Service Commission; and (2) the issue before
the Supreme Court was the timeliness of the filing of a Notice of Appeal, not the
timeliness of the filing of the initial pleading to commence an action. The disparity of
that case, both factually and substantively, from the instant matter is clearly evident in
that petitioner herein has not received any hearing whatsoever and, furthermore, the
pleading challenged herein by respondent is not a Notice of Appeal seeking judicial review
to which a striet time requirement might otherwise apply. (See, e.g., Rules 2:4-2.5 of the
Rules Governing the Courts of the State of New Jersey.)

The case of Atlantic City v. Civil Service Commission, 3 N.J. Super. 57 (App.

Div. 1949) is likewise inapposite for the identical reasons: namely, the issue therein was
the timeliness of a Notice of Appeal to the Civil Service Commission, filed some three
years and six months subsequent to the dismissal of an assistant city solicitor from office.
Atlantic City stands solely for the proposition that the doectrine of laches will operate as
an effective bar to an appellant who does not seek higher judicial review of a previous
decision in a timely fashion. No such facts are present in the case at bar, nor can even an
analogy be drawn with respect thereto.

For the reasons advanced above, petitioner requests that the Board's Motion to
Dismiss be denied.

824




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 0871-80

The record in this matter adequately supports petitioner's contention that she
pursued what she believed to be appropriate forums for the relief she sought. The court in

Auciello v. Stauffer, 58 N.J. Super. 522 {App. Div. 1959) said:

The principal element in applying laches is not so much the period
of delay in bringing action but the factor of resulting prejudice to
the defendant. 2 Pomeroy, op. cit., supra, § 419d., p. 177. West
Jersey Title and Guaranty Co. v. Industrial Trust Co., 27 N.J. 143,
153 (1958). [at p. 530]

And;

. it is entirely appropriate to weigh the nature and degree of the
illegality of the activity complained of since such factors clearly
bear upon the over-all equities of the situation, and the application
of the defense of laches is peculiarly dependent upon considera-
tions of equity. 2 Pomeroy's Equity Jurisprudence (5th ed. 1941),
§ 419d., p. 177; see Pierce v. International Telephone & Telegraph
Corg, 147 F. Supp. 934 (D.C.N.J. 1957). Cf. Bookman v. R.J.
Reynolds Tobacco Co., 138 N.J. Eq. 312, 406 (Ch. 1946), to the
effect that: 't is the rule that the defense of laches depends upon
the circumstances of each particular case. Where it would be
unfair to permit a stale claim to be asserted, the doctrine applies.
Where a gross fraud has been perpetrated, the court is hesitant to
relieve the wrongdoer on the ground of laches.,’ [at p. 529]

I FIND, therefore, that petitioner filed her Petition before the Commissioner
in a timely manner, however, neglecting to serve, with proof of service, a copy of the
Petition upon the respondent Board; and

[ FIND that no prejudice was created by petitioner's failure; and

1 further FIND that by virtue of the Commissioner's having transmitted the
matter to the Office of Administrative Law for determination as a contested case,
subsequent to the pleadings having been joined, having exercised his prerogative and, in

effect, having relaxed the rule, pursuant to N.J.A.C. 6:24-1.19; accordingly

I CONCLUDE, therefore, that the herein Petition of Appeal is viable and that
the Board's Motion to Dismiss is hereby DENIED.

A conecise summary of testimony elicited at hearing is set forth herein below:
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Among the witnesses called by petitioner were two of the Board's three
administrators involved in the screening of eandidates and the selection of the finalist for
the position of vice-prineipal. The third administrator, Mr. Robert Lewis, the then high
sehool principal, had left the school district and was not available to testify at the time of
hearing. Mr. Lewis' deposition, however, was moved into evidence as R-1.

The testimony of the two administrators, Mr. Doerr, one of the two vice-
principals, and Mr. Sciarappa, the then acting superintendent, concerned the candidate's
interview process and the screening committee's final recommendation of Mr. Polloek to
the Board. Both testified that the initial interviews involved sixteen (16) candidates, in
which each candidate was asked a series of questions with the screening committee
members individually, who rated the responses on a scale of five (5), the highest score, to
a low of one (1) (P-1). At the completion of this series of interviews, the screening
committee tallied the total scores of each candidate and selected four (4) candidates with
the highest scores to return for a second interview. The four individuals, as selected,
consisted of two (2) female candidates and two (2) males, all of whom were employees of
the Board. The screening committee, by consent, eliminated all out-of-district candidates
to insure that the individual finally selected would be one who is aware of the existing
problems in the school distriet.

The testimony of the vice-prinecipal centered, primarily, upon his personal
concerns as to the candidate's ability to handle pupil diseipline and pupil attendance. He
stated that pupil diseipline was the most important faector to him in the ultimate selection
of a second vice-principal and that he placed great emphasis upon the candidate's physical
strength. Mr. Doerr testified that he was not aware nor did he know of the Board's
Affirmative Action Plan. His testimony was replete with responses that he did not, or
could not, recall events concerned with the interviews of the candidates. Mr. Doerr's
testimony at hearing contradicted his testimony at deposition, specifically with regard to
his assessment of petitioner's qualifications for the position. At hearing he testified that
he believed petitioner to be qualified; however, on deposition he stated that he did not
believe that petitioner possessed the physical qualifications for the position. On his
deposition, Mr. Doerr observed that Mr. Pollock, the successful candidate for the position,
was six feet, six inches (6' 6") in height.

At issue in this matter, with regard to the Board's alleged violation of its
Affirmative Action Plan, is petitioner's assertion that Mr. Doerr stated that "a woman
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could never be Vice Principal™ in the high school. (Petition of Appeal par. 8) On direct
examination, Mr. Doerr originally denied making such a statement; however, he subse-
quently testified that he had no recollection of making the statement.

Both Mr. Doerr and Mr. Sciarappa testified that they did not review the
candidates’ personnel documents as to their qualifications prior to the interviews but,
rather, relied solely upon the final total marks the sereening committee members aseribed
to the responses of the individual candidates (P-2). Mr. Sciarappa testified that he
believed that the candidate's writing ability was an important consideration in the
selection of the vice-principal; however, he admitted that no writing samples were taken
from any of the candidates.

Mr. Doerr and Mr. Sciarappa testified that as the result of the ratings of the
final interviews, the final order of selection was as follows: Mr. Pollock - first;
Mrs. D'Zio - second; Dr. Garvin - third; and Mr. Reider - fourth.

The Board's Affirmative Action Officer, who was also the Board's Curriculum
Coordinator for grades kindergarten through six, testified that his duties and responsi-
bilities consisted of reacting to concerns or complaints arising out of the anti-discrimina-
tion statutes, pursuant to Title IX of the Federal Regulations and Title 6 of N.J.A.C. He
stated that he believed that the Board had promulgated its own rules and regulations for
the implementation of affirmative action, pursuant to the guidelines set forth by the
New Jersey State Department of Education, Office of Equal Education Opportunity
(OEEO). He testified that OEEO had requested that the Board maintain a percentage of
female school administrators equal to the percentage of females employed in Ocean
County, which was ten (10%) percent.

The Affirmative Action Officer stated that in September 1979 the Board had
one (1) female administrator in its employ out of eighteen (18) administrative positions.
He stated that this represented five and five-tenths (5.5%) percent of the total
administrative staff and coneluded that it represented an underutilization of female
administrators. He stated further that "underutilization" did not necessarily mean "non-
compliance with the Board's Affirmative Action Plan.”

The Affirmative Action Officer testified that, during the 1978-79 academic
year, a female administrator resigned the position as Curriculum Coordinator and that she
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was replaced by a male administrator. He stated further that three (3) female supervisors
were employed by the Board commencing September 1980 and that he assumed they were
administrators. He testified, however, that the supervisors' salaries were based upon the
Board's Teacher Salary Guide plus an unspecified stipend. He stated that the supervisors
were not members of the Jackson Administrators' Negotiating Unit, nor were they
compensated according to the Administrators' Salary Guide.

With regard to the instant matter, the Affirmative Action Officer testified
that he was not involved in the personnel sereening process or the advertising for the
position in controversy or for other positions. He stated further that he does not meet
with the Board's assistant superintendent in charge of personnel with regard to affirma-
tive action and he reiterated that his role was only to react to concerns.

Petitioner testified with regard to her qualifications, stating that she had
formerly held the position as social studies chairperson in the high school and that her
duties and responsibilities included evaluating teachers, preparing the department's
budget, keeping inventory and control of books and supplies, interviewing new teachers,
observing teachers, supervising and disciplining pupils, and supervising and assisting the
professional staff.

Petitioner reiterated her charge against Mr. Doerr and stated that she recalled
a conversation she had with Mr. Doerr late in 1978-79 academic year about the vacancy in
the viece-principal's position during which, she alleged, Mr. Doerr said, "a woman could
never be vice principal of this school." She asserted that Mr, Doerr again made
essentially the same statement in August 1979 (Tr. II 175-176, 194-196).

With regard to the screening committee's recommendation to the Board,
petitioner introduced into evidence the Board's discussion of the screening committee's
process and recommendation at a Closed Conference Meeting held on October 3, 1979,
which is set forth, in full, as follows:

MOTION TO APPEAR ON THE OFFICIAL BOARD AGENDA
October 10, 1979

2. Approved -~ on a motion by Mrs. Gillas, seconded by
Mr. Campbell, and based on the recommendation of the high
school principal and the Acting Superintendent of Schools,
the Board of Education appoint Mr. Robert Pollock as
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Assistant Principal of the Jackson Memorial High School,
effective 10/8/79, and at a salary rate as filed with the
Secretary to the Board of Education, (salary to be discussed
at Board Conference meeting).

Discussion: Mr. Sciarappa suggested that the best candidate was
recommended for the job and he was 'on target', and his responses
were very well given. He advised that all the procedures were
followed and he would defend any suit against the Board.

Mr. Monjoy advised that the Personnel Committee was not
involved.

Mrs. Gillas suggested that the Board would have an easier time if
they knew the questions and asnwers [sic] used in determining the
grades given the candidates.

Mr. Sciarappa advised that all the information was available and
was very well documented. The Screening Committee comprised
of Mr. Lewis, Mr. Doerr and Mr. Sciarappa.

Mr. Reilly questioned whether resumes were available for the four
final candidates?

Mr. Sciarappa advised that completed resumes were not required.
He suggested that there were processes of interviewing and those
requirements were filled. He also stated that certification
requirements were certified.

Mr. Reilly advised that if resumes were available he would see that
some of them were not certified.

Mr. Reilly - 'Do you review people's evaluations?'

Mr. Sciarappa - 'Yes, I have them in his file.'

Mr. Reilly - 'And you would still recommend him?'

Mr. Sciarappa advised that all four candidates were of the high
school, and that Dr. Garvin had a doctorate in History. On his
rating, he advised, Mrs. D'Zio was second and Mrs. Garvin was
third.

Mr. Campbell questioned 'based on interview and whatever else you
considered, why do you think Mr. Pollock was the finalist in your

opinion?'

Mr. Sciarappa - 'His responses were far superior; we gave them the
same amount of time and they were rated on these responses.'

Mr. Campbell - 'Was he also the clear choice of the other two?!

Mr. Sciarappa - 'It was a unanimous selection; there was no hedging
at all.’
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Mr. Reilly - 'The responses were better?'

Mr. Sciarappa - T have never attended an interview where the
responses were done in written form; at the end we gave them an
opportunity; there was dialogue.’

Mr. Reilly - Is it fact or fiction that Mr. Pollock was going to be
denied tenure?’

Mr. Sciarappa - T don't recall this.'

Mr. Reilly ~ 'Does he have more supervision than the other three?'
Mr. Sciarappa - 'No, he has been in the district eleven years.’

Mr. DeLuca advised that he could not see how a person with a
doctorate degree could have less experience. He stated he did not
use basic interviewing principles.

Mr. Sciarappa advised that the process followed was thorough.

Mr. Monjoy stated that this was the same process used in the past,
except that the Board selected the Screening Committee. He
further commented that the Board did not normally ask for
responses in writing. He stated that he did not see anything that
was done improperly.

Mr. Reilly stated that these were people who were interviewed who
were not qualified.

Mr. Sciarappa inquired if he was referring to the finalists?

Mr. Reilly advised that he was referring to the people initially
interviewed.

Mr. Campbell stated that this was a harmless error.

Mr. Reilly suggested that Mr. Pollock's past problems were almost
publie, and the Acting Superintendent was not aware of them?

Mr. Sciarappa advised that he did not know what Mr, Reilly was
referring to, and if he had pertinent information he should divulge
this to the Board.

Mr. Reilly - 'He was almost denied tenure.'

Mrs. Gillas suggested she had some concerns in this selection, and
questioned whether or not all files were checked.

Mr. Sciarappa reminded the Board that they offered Mr. Lewis
100% cooperation, and support.

Mr. Eure advised that he agreed with Mr. Seiarappa, and would
support the administration's selection. He suggested that
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personalities were creating a problem of selecting the best
candidate.

Mr. Reilly advised that he was bringing up some valid points. He
stated 'when it comes down on you, and these things occur don't say
you did not know. When they go on past procedures and all of a
sudden it is changed. The previous assistant vice-principal was
selected by the Board of Education.! (W. Doerr)

Mr. Sciarappa advised that this was not an administrative recom-
mendation.

Mr. Monjoy stated that he felt the sereening procedures were fair
and objective.

Mr. Reilly inquired as to whether or not these sereening procedures
conformed to our existing poliey on affirmative action?

Mr. Sciarappa advised he checked with Affirmative Action Officer,
Ed. [sic] Leonard. He advised him that if he selected the best
person for the job, he would have no problem.

Mr. Monjoy advised that the leverage of affirmative action was a
factor.

On a motion by Mr. DeLuca, seconded by Mr. Eure, the motion was
called.

Roll Call Vote on the call: Yes: Mr. Campbell
Mr. Deluca
Mr. Eure
Mrs. Gillas

No: Mr. Reilly
Mr. Rubin
Abstaining: Mr. Monjoy

On the Motion: Yes: Mr. Campbell
Mr. DeLuea
Mr. Eure
Mrs. Gillas (after passing)
Mr. Rubin
Mr. Monjoy

No: Mr. Reilly
MOTION CARRIED (P-8)

Thus it appears that the Board had questions, if not reservations, about the
screening committee's recommendation. Nevertheless, the Board accepted the recom-
mendation and appointed Mr. Pollock to the position.
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FINDINGS OF FACT

Having carefully reviewed the entire record in this matter, including the

pleadings, documents in evidence, testimony of the witnesses and briefs, I FIND that those

uncontested facts set forth hereinbefore are hereby adopted by reference as Findings of
Fact. In addition thereto, I FIND the following facts to be true:

At least sinece 1975, the Board has not employed more than eleven (11%)
percent of qualified females in its administrative positions.

The procedure used by the screening committee was so subjective in
nature that there was no test for its validity.

The absence of any involvement of the Board's Affirmative Action
Officer, either in the development of the instruments that were used or
in the actual candidate interviews, ignored the provisions of the Board's
Affirmative Action Plan.

Vice-prineipal Doerr's admission that he was unaware of the Board's
Affirmative Action Plan shows that the Board and its agents failed to
ecomply with N.J.A.C. 6:4-1.8(b).

Viee-principal Doerr's reliance upon the physical strength of the candi-
dates was in violation of the provisions of N.J.A.C. 6:4-1.6.

There is nothing in the herein record to support Mr. Sciarappa's state-
ment to the Board that he checked with the Affirmative Action Officer
prior to making the recommendation to the Board that it employ
Mr. Pollock. (P-8)

The New Jersey Law Against Discrimination, N.J.S.A. 10:5-1 et seq. declares,

in part, that it is an unlawful practice "for an employer, because of the...sex of any
individual . . . to refuse to hire or employ . . . such individuaL" [N.J.S.A. 10:5-12(a)]
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The New Jersey State Board of Education, at N.J.A.C. 6:4-1.6, promulgated
regulations which provide that:

(a)  All persons regardless of race, color, creed, religion, sex, or
national origin shall have equal access to all categories of
employment in the public educational system of New Jersey.

(b) ALl New Jersey public school districts shall comply with all
State and Federal laws related to equal employment. . ..

Based upon the foregoing, I FIND that there was no substantive data upon
which the Board could have reasonably concluded that the successful male candidate had

superior qualifications over the female candidates for the position of vice-prineipal.

Having so found, I CONCLUDE that the Board was in violation of N.J.S.A.
6:4-1.6 et seq. and its own Affirmative Action Plan.

With regard to petitioner's prayer for relief that, "(1) Viee Principal Pollock be
removed from his position ... [and,] (2) Petitioner Garvin be placed in the position in
question, with back pay to the first day of Vice Principal Pollock's appointment,” such
actions would, under the facts and circumstances herein, be inappropriate. While there
was a showing that the Board violated the Affirmative Action regulations, there was no
showing herein that petitioner was, indeed, better qualified than any of the other
candidates. On that basis alone, petitioner's prayer for relief is rejected. Griggs v. Duke
Power Co., 401 U.S. 424 (1971); Ronald J. Perry v. Bd. of Ed. of River Dell Reg. H.S.
Dist., (N.J. App. Div., Apr. 8, 1981, A-3476-79).

Accordingly, the herein Petition of Appeal is hereby DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in aecordance with N.J.S.A.
52:14B-10.
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I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

Z Qune 198/ é}/&é_«u_& &. ;;;g,:
DATE (¢ D E. LAW, ALJ

Receipt Acknowledged:
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DATI?/' DEPARTMENT OF EDUCATION
Mailed To Parties:
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DATE T/ OFFICE OF ADMINISTRATIVE LAW
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P-5

P-6

P-7

P-9

P-10
P-11
P-12
P-13
P-14
P-15
P-16
P-17
P-18
P-19

P-20

P-21

P-22

DOCUMENTS IN EVIDENCE

Questions For Secondary Vice-Principal Interview
Final Interview Agenda

Memorandum to all applicants from Mr. Robert G. Lewis, dated September 17,
1979, Job Description, Assistant/Vice-Principal

Questions For Secondary Vice-Principal Interview, candidate, Robert Pollock,
initials, W. F. Doerr

Questions For Secondary Vice-Principal Interview, Ann Garvin, by W. F. Doerr

Questions For Secondary Viee-Principal Interview, Dr. Annie Garvin,
September 21, 1979, by Mr. Sciarappa

Final Interview Agenda, Dr. Annie Garvin, September 26, 1979, by Mr. Sciarappa
Page 2, Closed Conference Meeting, October 3, 1979 {Four (4) pages]
Final Interview Agende, Ann Garvin, by Mr. Lewis

Final Interview Agenda, Dr. Garvin, by Mr. Doerr

Final Interview Agenda, C. D'Zio, by Mr. Doerr

Final Interview Agenda, Carol D'Zio, by Mr. Lewis

Final Interview Agenda, Carol D'Zio, by Mr. Sciarappa

Final Interview Ageﬁde, Robert Pollock, by Mr. Lewis

Final Interview Agenda, Robert Pollock, by Mr, Doerr

Final Interview Agenda, Robert Pollock, by Mr. Sciarappa

Final Interview Agenda, Bernie Reider, by Mr. Lewis

Final Interview Agenda, Bernie Reider, by Mr. Doerr

Final Interview Agenda, Bernie Reider, by Mr. Sciarappa

Letter to Frank Morra, Gardner Attlee, R. E. Shaw and Robert Pollock from
James MeCarthy, dated June 22, 1973

Letter to Dr. Ann Garvin from Sereening Committee, dated September 25, 1979

Letter to Dr. Annie K. Garvin from Screening Committee, dated September 27,
1979

Memorandum to Sereening Committee from Carol L. D'Zio and Annie K. Garvin,
dated September 28, 1979

835



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 0871-80

P-24  Letter to Dr. Annie K, Garvin from Screening Committee, dated October 3, 1979

P-25 Resume of Annie K. Garvin

P-26 Memorandum to the Board of Education from the Screening Committee, dated
September 27, 1979

R-1 Deposition of Robert Lewis taken on July 29, 1980

R-2 Six-page resume of Robert W. Pollock

R-3 Letter application of Robert W. Polloek, Jr., dated September 7, 1979
R-4 Letter application of Carol L. D'Zio, dated September 5, 1979

R-5 Letter application of B. Reider, dated September 12, 1979
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ANNIE K. GARVIN,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF JACKSON, OCEAN
COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 1l:1-16.4a, b
and c.

Petitioner in her exceptions argues that the Honorable
Lillard E. Law, ALJ erred in his determination, ante, that
"kx*there was no showing herein that petitioner was, indeed,
better gualified than any of the other candidates. On that basis
alone, petitioner's prayer for relief is rejected.***" Peti-
tioner contends that she has been subject to unlawful discrimi-
nation because of her sex and relies on Flanders v. William
Paterson College of New Jersey, 163 N.J. Super. 225 (App. Div.
1976). Petitioner argues that the Commissioner must rectify the
injustice created by the Board's action. The Commissioner does
not agree.

Petitioner's argument ignores the fact that she was not
the only female candidate for the position. Assuming arguendo
the validity of petitioner's argument, there is nothing in the
record to convince the Commissioner that petitioner's experience
and qualifications are superior to the other female candidate.

This does not preclude a warning to the Board that,
whereas it has established an Affirmative Action Plan, prudent
policy mandates adherence to the Plan and the active involvement
of the Affirmative Action Officer in staffing needs.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION
July 15, 1981
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ANNIE K. GARVIN,
PETITIONER-APPELLANT,
V. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE TOWNSHIP : DECISION
OF JACKSON, OCEAN COUNTY,

RESPONDENT~RESPONDENT .

Decided by the Commissioner of Education, July 15, 1981

For the Petitioner-Appellant, Katzenbach, Gildea &
Rudner (Arnold M. Mellk, Esg., of Counsel)

For the Respondent-Respondent, Russo, Courtney & Foster
(Leonard W. Roeber, Esqg., of Counsel)

The decision of the Commissioner is affirmed for the
reasons stated therein.

Because of the finding below that the Board was in
violation of N.J.A.C. 6:4-1.6 et seg. and its own Affirmative
Action Plan, the County Superintendent of Ocean County is hereby
requested to review the Jackson Board's Affirmative Action Policy
and to monitor its implementation until he is satisfied that the
Board is in compliance with our regulations governing affirmative
action.

Mateo DeCardenas abstained in the matter.

December 2, 1981
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State of an Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 3060-80
AGENCY DKT. NO. 193-4/80A

IN THE MATTER OF:

VINCENT GERMINARIO, JOSEPH
GERMINARIO, WILLIAM J. WOODS
and RONALD GASTELU,
Petitioners,
v.
HOBOKEN BOARD OF EDUCATION,
Respondent.

Record Closed: March 11, J981 Decided: Sl‘nl %
Received by Agency: é e f / Mailed to Partles: /
APPEARANCES:

William A. Cambria, Esq., for Petitioners
(Sauer, Boyle, Dwyer, Canellis & Cambria, attorneys)

Philip Rosenbech, Esq., for Respondent

(Lowenstein, Sandler, Brochin, Kohl, Fisher, & Boylan, attorneys)

BEFORE KEN R. SPRINGER, ALJ:

This matter concerns the propriety of the deduction by the respondent,
Hoboken Board of Education, of one-half day's pay from the salary otherwise due to three
teachers who walked out of a meeting which they were reguired to attend. Only a
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nominal amount of money is involved: the total salary withheld from all these petitioners
amounts to $156. The correctness of the Board's action depends upon whether the
withholding is regarded as a "reduction in compensation” prohibited by N.J.S.A. 18A:6-10
without the bringing of formal tenure charges or as merely a nonpayment of salary
because of an illegal absence. Petitioners contend that they were within their contractual
rights under the collective negotiations agreement when they left the meeting before its
conclusion. They further claim that the Board's decision to penalize some but not all of
the teachers who did not stay for the entire meeting constitutes diserimination against
those selected for punishment. On the other hand, the Board maintains that petitioners
deliberately disrupted legitimate school business and that under the law it had no choice
except to refuse to pay for services which were not rendered.

On April 29, 1980, Vincent Germinario, Joseph Germinario and William dJ.
Woods filed a verified complaint with the Commissioner of Education seeking restoration
of amounts withheld from their salaries and removal of letters of reprimand which
supposedly had been placed in their personnel files.* Originally, a fourth party, Ronald
Gastelu, joined in the petition, but he voluntarily withdrew from the case prior to the
hearing. The matter was transmitted to the Office of Administrative Law for
determination as a contested case pursuant to N.J.S.A. 52:14F-1 et seq. A hearing was
held on February 10, 1981. Witnesses who testified and documents considered in deciding
this case are listed in the appendix. Upon receipt of proposed findings of fact and
conclusions of law from both parties, the record was closed as of March 11, 1981. By
order entered pursuant to N.J.A.C. 1:1-16.6, the time for completion of the initial
decision has been extended.

UNCONTESTED FACTS

Most of the operative facts are undisputed and may be succinetly summarized.
All three petitioners are tenured teaching staff members employed by the Board and
assigned during the 1979-80 school year to duties at Hoboken High School. Vineent
Germinario is an aectivist -in the Hoboken Federation of Teachers who in the past has
instituted various grievances and other litigation against the Board. Both of the
remaining petitioners are also prominent members of the Federation, although neither of
them has ever participated in any grievance proceeding.

* At the hearing it was learned that none of the letters had yet been placed in
petitioners' personnel files. Nevertheless, the Board announced its intention to remedy
this omission in the event that it is successful in this litigation.
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Each year the district conduets an in-service training session or workshop for
its faculty, known as Institute Day. As described by the school administration, the
purpose of Institute Day is to help teachers meet the state mandate of providing a
thorough and efficient education for every student, to review the results of the minimum
basie skills test and to discuss strengths and weaknesses of the educational program. It is
& regularly scheduled event listed in the administrative calendar prepared for 197%-80 as
well as prior school years.

Vincent Germinario first became aware of the actual hours for the Institute
Day to be held on February 6, 1980 when the time schedule was posted on a bulletin board
some two or three days in advance of the planned meeting. Germinario noted what he felt
were clear violations of certain provisions of the agreement governing working conditions
for teachers in the distriet. In particular, he was disturbed that the meeting would
commence more than ten minutes after the last student dismissal, would exceed 45
minutes in duration and would continue beyond the 3:14 p.m. dismissal time (all of which
he viewed as contrary to the express language of Article 8 of the controlling agreement
between the Board and the Hoboken Teacher's Association),

Soon thereafter, on or about February 4, 1980, he visited the principal's office
and complained to vice principals Anthony Kolich and Carlotta Winslow about the alleged
violations, However, he stopped short of filing a formal written grievance as provided
under the agreement or informing the vice principals of his intention to leave at the
normal school closing time regardless of whether the meeting was actually over. While
testimony differed on whether Vincent Germinario asked the vice principals to
communicate his complaint to the principal, it is undisputed that Koliech promptly brought
the problem to the principal's attention. But the principal took no action to resolve
Germinario's objections. Neither of the other petitioners made any complaints to the
administrative staff prior to the occurrence of the meeting, nor did they announce their
intention to leave early if the meeting lasted longer than 3:14 p.m.

On February 6, 1980 petitioners arrived at work on time and taught all their
assigned classes, which were scheduled to end that day at shortly before 1:00 p.m. so that
everyone could attend Institute Day. At 2:00 p.m., petitioners gathered together with
other teachers for a large group meeting held in the high school cafeteria. After opening
remarks followed by a discussion of general interest, the large group broke down by
department into smaller groups for consideration of matters of specific coneern to
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individual teachers. Petitioners belonged to the social studies department and were
seated at one of the tables in the cafeteria for a small group meeting led by vice principal
Kolich and the department head. At approximately 3:15 p.m., petitioners got up from
their chairs, put on their coats and left the premises. At around the same time, other
teachers participating in separate meetings taking place in the cafeteria and elsewhere in
the building also made their exits. Altogether 16 teachers simultaneously left the
meetings they were attending. Just before petitioners left, Kolich warned them that the
meeting was not yet officially completed. Although Vincent Germinario replied, "Thank
you" (indieating that he had heard and understood the warning), he and the other
petitioners proceeded to leave anyway in defiance of their supervisor's instruections.
Another teacher who had started to leave the social studies group along with petitioners
sat down again as soon as Kolich explained that the meeting was not finished.

CONTESTED FACTS

One of the major areas of factual disagreement was the effect on the meeting
when petitioners walked out. Petitioners insisted that the social studies group had already
completed its discussion by the time they left. According to Vincent Germinario, he was
sitting close to the exit and left "quietly."

Of course, petitioners did not stay to witness the impact of their leaving upon
the meetings in progress. Kolich recalled that the social studies group was in the process
of discussing history aids for teaching urban studies when petitioners suddenly departed.
Once they had gone, the group diseussion turned from the subject on the agenda to an
evaluation of what had just occurred.

As the teachers were leaving the cafeteria, the principal of the high sechool,
Joseph Buda, rushed to the mierophone in the front room and tried to stop as many as
possible. He directed that attendance be taken and then engaged in a question-and-
answer session with the remaining teachers. Buda testified that the walkout had disrupted
the trend of the small group meeting he had been observing, He personally felt that his
train of thought had been interrupted. Instead of continuing with the planned program, he
spent the rest of the meeting collecting suggestions from the audience on what went
wrong. Estimates of what time the meeting finally concluded vary from 3:35 p.m. to 4:00
p.m., with most witnesses agreeing that it was sometime around 3:45 p.m.
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A second major area of factual disagreement involved whether the Board
discriminated against petitioners by unfairly treating them differently from other
participants in the walkout. It is petitioners' belief that they were singled out for
punishment because of their pro-labor activities in connection with the Hoboken
Federation of Teachers, although Vinecent Germinario could name only four of the
supposedly favored teachers who were not members of the same organization.

The day after the meeting Buda sent a letter demanding an explanation to all
16 teachers known to have left early, Responses were received from only three teachers,
while the others, including petitioners, simply ignored the request. Within a week, Buda
distributed a second letter directing those who had not answered to provide a written
response before the end of the day. Due to the absence of Vinecent Germinario on that
day, Buda sent him a third letter identical to the second. None of the petiticners made
any response to the follow-up letters. Seven of the other teachers also chose not to
respond, but they were not subject to punishment of any kind by the Board.

In justification of the Board's action, George R. Maier, superintendent of
schools, explained that the three petitioners and Gastelu were the only offenders who had
been directly warned by an administrator that the meeting was not officially ended. An
investigation into the cirecumstances revealed that because of confusion occasioned by the
walkout there may have existed a genuine misunderstanding on the part of some teachers
as to whether the meeting was over. Unlike the others, however, petitioners and Gastelu
had no possible excuse for disregarding the explicit warning of Koliech. Consequently,
Maier considered these four to be the "greatest violators." He recommended to the Board
that they alone suffer any penalty and that the other likely offenders be given the benefit
of the doubt.

With respect to those facts in dispute, I FIND the following:

1. When petitioners abruptly left Institute Day on February 6,
1980, the social studies group they were attending was still
in the midst of its discussions. Similarly, other small groups
in the cafeteria were still condueting ongoing discussions.

843



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 3060-80

2.

Based on the facts developed at the hearing and the applicable law, I
CONCLUDE that the Board acted improperly when it unilaterally refused to pay a portion

From the faet that petitioners had been warned by their
supervisor that the meeting was not officially ended, I infer
that they deliberately intended to disrupt the meeting.

Petitioners left the meeting at 3:15 p.m., one half-hour
before the meeting came to an end at around 3:45 p.m.

As a result of petitioners and others leaving before the
meeting was over, the continuity of the program was
seriously interrupted and topies remaining to be covered

were never reached.

In determining whom to punish for leaving early, the Board
drew a reasonable distinction between those who had
received prior warning that the meeting was not officially

over and those who had not received such warning.

Proofs were inadequate to establish that petitioners were
diseriminated against by reason of their activities on behalf
of the Hoboken Federation of Teachers.

Members of the Hoboken Federation of Teachers who did
not receive a suitable warning were not punished even

though they left the meeting early.

LEGAL CONCLUSIONS

of petitioners' salaries.

At the outset, it must be emphasized that petitioners failed to pursue the
appropriate remedy available to resolve any dispute which may have arisen regarding their
rights under the collective negotiations agreement.
more responsibly, this entire unfortunate episode could have been easily avoided.
Teachers' working hours are clearly a "term and condition of employment" within the
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contemplation of the Employer-Employee Relations Act, N.J.S.A. 34:13A-5.1 et seq., and
therefore are the proper subject for negotiation and grievance procedures. Bd. of Ed. of
Woodstown-Pilesgrove Reg, Sch. Dist. v. Woodstown-Pilesgrove Reg. Ed. Ass'n, 81 N.J.
582 (1980); Englewood Bd. of Ed. v. Englewood Teachers Ass'n, 64 N.J. 1 (1973). Under
Article 3 of the 1979-80 agreement between the Board and the Hoboken Teacher's
Association, any employee challenging the Board's interpretation of a contractual

provision may file a written grievance with his principal. Grievance procedures
established by the agreement involve three levels of review leading ultimately to
arbitration. Certainly Vincent Germinario, who has filed grievances on other matters,
was thoroughly familiar with the process. Rather than utilize this convenient remedy,
petitioners adopted confrontational tacties which displayed both lack of respect for their
supervisors and lack of concern for their students. Without condoning petitioners'
unprofessional behavior, however, the outcome of this case must depend on whether the
Board acted within its powers when it sought to discipline petitioners for their
misconduct.

Pursuant to the Tenure Employees Hearing Law, N.J.S.A. 18A:6-10 et seq., no
tenured teaching staff member may be "reduced in compensation” unless written charges
are certified by the board of education and an independent hearing is conducted before
the Commissioner of Education. Basically, the role of the board of education is analogous
to that of the trial jury. Separation of the prosecutorial function from the decision-
making funetion is carefully preserved. See, In re Fulcomer, 93 N.J. Super. 404, 413 (App.
Div. 1967); Hoek v. Asbury Park Bd. of Ed., 75 N.J. Super. 182 (App. Div. 1962). Here the

Board acted as investigator, prosecutor and judge in the initial proceeding which

culminated in the withholding of a portion of petitioners’ salaries. No tenure charges have
yet been preferred against petitioners and no tenure hearing has ever been held. Thus if
the penalty imposed by the Board constitutes a reduction in compensation within the
meaning of N.J.S.A. 18A:6-10, the action is invalid for failure to follow the required

statutory procedure.

Pointing to a line of cases involving teachers' illegal strikes and work-
stoppages, the Board argues that it possessed no authority to pay petitioners for their
unexcused absences. For instance, in Somma v. Long Branch Bd. of Ed., 1974 S.L.D. 276,

the Commissioner of Education declared that payment of salaries to teachers engaged in a
one-day strike would be tantamount to a gift of public monies for services not rendered.
In Highton v. Union City Bd. of Ed., 1974 S.L.D. 193, aff'd 1974 S.L.D. 207, the
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Commissioner upheld the denial of two days' salary to teachers participating in a job
action and further ruled that the board of education erred when it paid salary for three
additional days during which the teachers were still on strike. And in Farmer v. Camden
Bd. of Ed., 1967 S.L.D. 287, the Commissioner held that nonpayment of salaries of striking

teachers must be considered unearned pay rather than a reduction in salary. Accord,
Goldman v. Bergenfield, 1973 S.L.D. 441; Borshadel v. North Bergen Bd. of Ed., 1972
S.L.D. 353. Similarly, the Commissioner has consistently approved the forfeiture of

salary of teachers who seek to extend their vacation periods by an abuse of the board's
policy on sick leave, Warren v. Brooklawn Bd. of Ed., 1976 S.L.D. 980, or personal days,
Greenberg v. New Brunswick Bd. of Ed., 1963 S.L.D. 59.

Our present situation is readily distinguishable from the precedent on which
the Board relies. Unlike the illegal strikers or the dishonest vacationers who did not
report to work, the petitioners were not absent on the date in question. They came to
work on time, taught all classes assigned to them and stayed through the usual dismissal
time. Indeed, they left only about 30 minutes prior to the time when they would have
been released by the principal. Whereas the amount of pay deducted in the prior cases
was proportional to the length of the illegal absence on the theory that the salary had not
been earned, here the Board assessed a penalty greatly in excess of the salary attributable
to the period of absence. Obviously the penalty was designed to punish petitioners for
their insubordination, not merely to protect the public purse against payment for
undelivered services. Considering the magnitude of the provocation, the Board might very
well have been justified in taking such action; but in order to do so legally, it should have
instituted tenure charges rather than attempting to circumvent the statutory right to
notice and the opportunity for a meaningful hearing.

Insofar as petitioners’ claim of invidious diserimination is concerned, the
burden of proof rests squarely on the party making the allegation. Cf. Hyland v. Smollok,
137 N.J. Super. 456, 462-3 (App. Div. 1975), certif, den. 71 N.J. 328 (1976). As indicated
in the factual findings above, petitioners have failed to substantiate their claim that they
were treated differently on account of their membership or activities in a labor
organization.

Finelly, petitioners cite no authority in support of the proposition that the
Board should be prohibited from placing letters of reprimand in their personnel file. By
virtue of N.J.S.A. 18A:11-1{c) and (d), a board of education is vested with general
authority to manage the public schools and to regulate the conduet of its employees. To
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implement its powers, the Board is entitled to keep records on the performance of its
employees in order to make informed decisions on salary inerements, promotions,
transfers and other managerial questions. Absent a strong showing that the Board acted
unfairly or violated some specific constitutional or statutory provision, the Commissioner
will not interfere with the Board's ability to carry out its management responsibilities.

For the foregoing reaons, it is ORDERED that the Board restore the monies
withheld from each petitioner.

And further ORDERED that the remaining relief requested by petitioners is
denied.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF EDUCATION, FRED G. BURKE, who is empowered to make a final
decision in this matter. However, if Fred G. Burke does not so act in forty-five (45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.S.A, 52:14B-10.

I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

Sha /et :
DATE KEN R. SPRINGER|] ALJ

Receipt Acknowledged:

Z, /2£/ J % M‘"’

DEPARTMENT OF EDUCATION

)

=3

Majled To Parties:

—~———
E
1

TE

g
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APPENDIX

LIST OF WITNESSES

Vincent Germinario
Joseph Germinario
William Woods
Richard Martinelli
Joseph Buda
Anthony Kolich
Carlotta Winslow

George R. Maier
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EXHIBIT NO.

J-4A

J-4B

J-4C

J-5A

J-5B

J-5C

J-10

411

LIST OF EXHIBITS

DESCRIPTION

Copy of the 1979-80 Agreement between the Hoboken
Board of Education and the Hoboken Teacher's
Association

Copy of a letter dated March 20, 1980 to Mr. Woods
from George R. Maier

Copy of a letter dated March 20, 1980 to Mr.
Germinario from George R. Maier

Copy of a letter dated February 7, 1980 to Vincent
Germinario from Joseph P. Buda

Copy of a letter dated February 7, 1980 to Joseph
Germinario from Joseph P. Buda

Copy of a letter dated February 7, 1980 to William
Woods from Joseph P. Buda

Copy of a letter dated February 15, 1980 to Vincent
Germinario from Joseph P, Buda

Copy of a letter dated February 15, 1980 to Joseph
Germinario from Joseph P. Buda

Copy of a letter dated February 15, 1980 to William
Woods from Joseph P. Buda

Copy of a letter dated February 19, 1980 to Vinecent
Germinario from Joseph P. Buda

Copy of an Inter-Office Communication dated January
24, 1980 re: Institute Day from George R. Maier

Copy of T & E Agenda dated February 6, 1980

Copy of Bell Schedule for Institute Day dated February
6, 1980

Copy of a Memo dated March 4, 1980 to Grace Corrigan
from George R. Maier re: Salary Deductions

Copy of portions of the Minutes of the Meeting of the
Board of Education of Hoboken on March 11, 1980
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(EXHIBITS CONTINUED)

J-12 Copy of a letter dated February 15, 1980 to Patrick
Carabellese from Joseph P. Buda

J-13 Copy of a handwritten letter dated February 15, 1980
to Mr. Buda

J-14 Copy of a handwritten letter dated February 15, 1980

to Mr. Buda from James McGavin.

J-15 Copy of a letter dated February 7, 1980 to Nicholas
Protomastro from Joseph P. Buda

J-16 Copy of a letter dated February 7, 1980 to John
Calabrese from Joseph P. Buda

J-17 Copy of a letter dated February 7, 1980 to Ronald
Dario from Joseph P. Buda

J-18 Copy of a letter dated February 10, 1980 to Ronald
Gastelu from Joseph P. Buda

J-19 Copy of a handwritten letter dated February 15, 1980
to Mr. Buda from Jean Gandoifo

J4-20 Copy of a handwritten letter dated February 15, 1980
to Mr. Buda from Louise Mongiello

R-1 Copy of a letter dated February 11, 1980 to George
Maier from Joseph P. Buda

R-2 Copy of a letter dated February 15, 1980 to George
Maier from Joseph P. Buda
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VINCENT GERMINARIO, JOSEPH
GERMINARIO, WILLIAM J. WOODS
AND RONALD GASTELU,

PETITIONERS,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
CITY OF HOBOKEN, HUDSON
COUNTY,
RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein incuding the initial decision rendered
by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1l:1~16.4a, b
and c. -

The Board excepts to the determination by the Honorable
Ken R. Springer, ALJ that the Board restore the monies withheld
from petitioners. The Board argues that it is without authority
to pay teaching staff members for services not rendered. Peti-
tioners in their reply exceptions refute those of the Board and
argue that Judge Sptinger erred by not barring the placement of
letters of reprimand from petitioners’' personnel files.

The Commissioner finds no merit in the Board's argu-
ments. The record herein is clear; petitioners did not refuse to
teach classes nor did they fail to observe the contractual hours
for arrival and dismissal. The Commissioner finds the action of
the Board in assessing a half day's pay for the approximate
thirty minutes' absentation by petitioners from the adminis-
trative meeting to be impermissibly punitive in nature.

The Commissioner cannot agree with petitioners' argu-
ments that they are immune from reprimand because they were not
ordered to stay in the meeting. The record clearly shows that
petitioners were warned that the meeting was not officially
ended. To claim, as petitioners do, that such warning did not
constitute instruction to stay, begs the literal meaning of the
words. Petitioners on one hand claim to "hew to the line" of the
contractual language strictly read concerning the length of the
school day but fail to follow procedural guidelines specified by
contractual language in filing a grievance on the matter
presently controverted. Petitioners cannot have it both ways.
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The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

The Board shall restore the monies withheld from each
petitioner. Other relief requested by petitioners is denied.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

July 17, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. —
AGENCY DKT. NO. 415-11/78

IN THE MATTER OF:

ELMWOOD PARK EDUCATION
ASSOCIATION,
Petitioner
v.
ELMWOOD PARK BOARD OF
EDUCATION, BERGEN COUNTY,
Respondent.

APPEARANCES:

Louis Bucceri, Esq., for Petitioner (Goldberg & Simon, attorneys)

Stanley Turitz, Esq., for Respondent
BEFORE BRUCE R. CAMPBELL, ALJ:

This is an action by the Elmwood Park Education Association (Association) for
an order voiding a certain Elmwood Park Board of Education (Board) policy concerning
withheld salary and adjustment increments.

The matter was opened before the Commissioner of Edueation. [t was
transmitted to the Office of Administrative Law as a contested case, pursuant to N.J.S.A.
52:14F-1 et seq. The matter proceeds on cross-motions for summary judgment, supported
by exhibits, briefs and transeript of oral argument.
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On August 29, 1978, the Elmwood Park Board of Education adopted an
amendment to its policy 4141.1. This policy deals with salary increments of professional
personnel employed by the Board. In its original form, the policy concerned the
procedures to be followed in effecting a withholding of increment(s) and in effecting a
restoration of an inecrement or inerements withheld.

The first section, not amended, comports with statutory and case law
governing withholdings. The second section treats of restorations. Before amendment, it

read as follows:

Increments Restored

Once a salary increment has been withheld, it may be regained by
the employee following a favorable recommendation of the building
principal and the Superintendent of Schools. Recommendations for
the restoration of the inecrement may be made after a period of one
year, with the payment being divided over the next two (2) annual
contracts.

The amendment of August 29, 1978, added the following language:

Recommendation for the restoration of a withheld increment may
be made only once by the Superintendent of Schools and within two
calendar years after the action of withholding.

It is the amendment only that is in contention.
I

The Association maintains this provision binds a future board of education to a
prior board's decision regarding restoration, or not, of a withheld increment. This violates
N.J.S.A. 18A:29-4.1 and applicable decisions of the Commissioner of Education. See, e.g.,
Cummings v. Pompton Lakes Bd. of Ed., 1966 S.L.D. 155; Holroyd v. Audubon Bd. of Ed.,
1971 S.L.D. 214; Procopio v. Wildwood Bd. of Ed,, 1975 S.L.D. 807, aff'd State Bd. of Ed.
1975 S.L.D. 1161.
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The cited statute creates power in the board of education to adopt salary
policies and specifies the precise extent to which successor boards may be bound by the
adoption. In pertinent part, the statute states, "Such policy and schedules shall be binding
upon the adopting board and upon all future boards in the same district for a period of two
years. .. ."

The amended policy bars action by a future board beyond two years after a
withholding has been effected. By invoking the policy, a board illegally usurps the power
of its successors to restore an employee to position on the salary guide. No board may do
such a thing without express statutory authority.

m

The Board contends it has clear statutory power to withhold salary inerements
(N.J.S.A. 18A:29-14) and the statute additionally provides, "It shall not be mandatory upon
the board of education to pay any such denied increment in any future year as an
adjustment increment."” This being so, it is within a board's authority to place limitations
on how and when an increment may be restored, in light of the fact that it does not have:
to restore the increment at all.

The Board contends also that any succeeding board has the right and ability to
modify or repeal any existing policy. The policy in question merely sets forth certain
procedures which must be followed before an employment increment may be restored.
The Board therefore argues its policy is a reasonable exercise of its diseretionary
authority and is entitled to a presumption of correctness. Kopera v. W. Orange Bd. of Ed.,
60 N.J. Super. 288 (App. Div. 1960)

v

A board of education is a creature of the Legislature. It may do such things as
it is authorized to do by the Legislature or, through the Legislature, by the State Board of
Education or the Commissioner of Education. It cannot do what it is not authorized to do.
The absence of a prohibition is not enough; an authorization is required.

It is well established that a board of education is a noncontinuous body, whose
authority is limited to its own official life and whose actions can bind its successors only
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in those ways and to the extent expressly provided by statute. MeLean v. Glen Ridge Bd.
of Ed,, 1973 S.L.D. 217, 225. N.J.S.A. 18A:29-4.1 provides boards with authority to adopt
a salary policy affecting teaching staff members for two years and N.J.S.A. 18A:17-15
provides boards with authority to appoint a superintendent of schools for a period not to

exceed five years, for example.

No authority can be found for adopting a nonsalary policy, as in this case,
having an effective span of application greater than the life of the board adopting it. The
subject policy is, on its face, ultra vires.

An ultra vires action may be ratified, of course, by a successor board. Kiamie
v. Cranford Bd. of Ed., 1974 S.L.D. 218, aff'd St. Bd. of Ed. 1974 S.L.D. 225. This raises a
serious practical problem, however. At each reorganization meeting of a board, (N.J.S.A.
18A:10-3) it is a nearly universal practice to adopt and ratify the actions of the
predecessor board. This is a necessary expedient. Boards could not reasonably be

expected to act anew on each action that has gone before. Yet the expedient is not
without its pitfalls and the present case is a clear example of what dangers lurk in a
summary, albeit expedient, act.

The Association's argument that the policy illegally takes from successor
boards their power to restore a withheld increment is a compelling one. It is, indeed, not
mandatory upon the board to pay the denied increment in any future year (N.J.S.A.
18A:29-14), but a future board cannot be denied the right to make restoration if, in its
judgment, that is appropriate.

That a board is free to modify or repeal existing poliey is not the issue. What
is central to this matter is that an action ought not to be taken in the first place unless
authorized by statute, when its effect exceeds the life of the current board and binds
future boards.

In light of the above discussion and having carefully reviewed and weighed the
arguments of counsel, I FIND and CONCLUDE that the action taken by the Elmwood Park

Board of Education adopting the August 29, 1978, amendment of policy 4141.1 was an
action beyond the scope of powers legislatively invested in boards of eduecation.
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Accordingly, that portion of the policy is void and of no effect. It is so
ORDERED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

29 Juwg 198/ ‘@QK&W
DATE BRUCE R. CAMPBELL,/ALJ

Receipt Acknowiedged:

gL 4///:11 V& /4
DATE -/ PARTMEN F EDUCATION

/

Mailed To Parties:
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ELMWOOD PARK EDUCATION

ASSOCIATION,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

BOROUGH OF ELMWOOD PARK,
BERGEN COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
by the parties pursuant to the provisions of N.J.A.C. 1:1~16.4a,
b and c.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the amendment of Board policy 4141.1 is
declared void and of no effect.

The Commissioner so holds.

COMMISSIONER OF EDUCATION

August 10, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 6578-80

AGENCY DKT. NO. 487-9/80A
IN THE MATHER OF:

DAVID REY,
Petitioner
v. .
BOARD OF EDUCATION OF THE CITY
OF PERTH AMBOY, MIDDLESEX COUNTY,

Respondent.
Record Closed: May 29, 1981 Decided: July 8, 1981
Received by Agency% 979y Mailed to Parties: % $ 4
APPEARANCES:

J. Alan Gumbs, Esq. (Gumbs & Grad, attorneys) for Petitioner

Alfred D. Antonio, Esq. (Antonio & Flynn, attorneys) for Respondent

BEFORE ERIC G. ERRICKSON, ALJ:

Petitioner, a vice principal employed by the Perth Amboy Board of Education
(Board), appeals as arbitrary, capricious, discriminatory and without rational basis, an
action of the Board during July 1980, appointing a candidate other than himself to an
elementary school principalship. The Board, conversely, contends that its selection of an
applicant other than petitioner was a legal exercise of its statutory authority and duty to
appoint the candidate it believed, after careful consideration of the qualifications of all
candidates, was best qualified for the position.
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PROCEDURAL RECITATION:

After the pleadings had been filed during September and October 1980, the
Commissioner, on October 22, 1980, transferred the matter as a contested case to the
Office of Administrative Law, pursuant to N.J.S.A. 52:14F-1 et seq. A plenary hearing
was conducted in Perth Amboy, New Jersey, on April 1, 1881 and May 29, 1981. Counsel
gave oral summations at the end of the second day of hearing, thereby completing the

record.

UNCONTROVERTED FACTS:

1 FIND the following to be the uncontested facts which reveal the contextual
setting of the dispute:

Petitioner, during his twenty-three (23) years of employment with the Board as
a teaching staff member, has been assigned as a properly certified vice principal for the
past twelve (12) years. When he applied for a posted principalship vacancy during 1980, a
female candidate who had served under him, and who had less administrative experience
than he, was unanimously recommended on June 25 by both the Superintendent and the
Board's personnel committee (R-12) and was appointed by the Board on June 30, 1980.
After notice was given to petitioner and the successful candidate, the Petition of Appeal
was filed in timely fashion.

TESTIMONY OF WITNESSES:

Petitioner testified that, when he had first been assigned as a vice principal to
School No. 10 in 1969, he shared for six years the full range of administrative duties and
supervision of programs with the principal. He testified that he had successfully applied
knowledge gained from his research to reduce the number of failures, retentiohs, and
diseipline problems at that school by improving the system of instruction. He testified
that, as a result, the reading performance of pupils at School No. 10 went from the lowest
to the highest in the system within three (3) years. He testified that it was also through
his efforts after reassignment to the Board's MecGinnis School in 1975 that similar
improvements in instruction and diseipline were achieved. He also testified that his
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experience as a part-time administrator at Rutgers' Newark campus, where he directs an
evening school learning center, has provided him with invaluable administrative

experience.

Two (2) deans of the Rutgers University College at Newark were called by
petitioner and testified that petitioner had directed Rutgers evening school learning
center, directed its tutorial program, maintained excellent records and was a decisive,
punctual and precise administrator.

An assistant director of elementary education from the New Jersey
Department of Education testified that he had noted much improvement in the program at
School No. 10 under petitioner's leadership. He testified that as the result of innovative
grouping established by petitioner, he had recommended that teachers from other schools
go to School No. 10 to observe.

A teacher who had worked in a State-funded remedial program testified that
she always found the program under petitioner's direction to be well organized, well
scheduled, and supplied with well-defined goals and safety precautions. Another teacher
who had worked under petitioner for seven (7) years at the MceGinnis School testified that
she had had only one problem in all of that time with petitioner's handling of discipline at
that school. Similar testimony was elicited from two other subordinates of petitioner.
They testified that he is fair, punctual, helpful and supportive and that they know of no
instances when he inflicted corporal punishment on pupils.

In regard to charges of corporal punishment which had been preferred against
him by the Superintendent, petitioner testified that, in remonstrating with a boy who had
hit another pupil, he had merely given the boy a "non-hard" whack to impress on him that
he should not abuse other pupils.

Called as a Board witness, a Division of Youth and Family Services (DYFS)
social worker testified that he had been called by the parent of a pupil to investigate the
alleged corporal punishment of his child by petitioner (R-1, 2). He testified that on both
of his visits to the school, petitioner had denied inflieting corporal punishment on the
pupil whom he had admonished for striking another child. He testified and wrote in his
report that after his investigation, he was unable to conclude whether petitioner had
indeed inflicted corporal punishment on the pupil (R-1).
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The Superintendent, as the Board's final witness, testified that, in response to
his inquiries into allegations of corporal punishment, petitioner had responded in writing
that he had given the pupil ". . .an opportunity to experience two non-hard hits while [R]
was present and told [R] tolet me know if ({J] hit him again...." (R-2, Tr. 2, p. 184),
He testified that he told petitioner that although he could understand his desire to impress
on [J] the need not to hit [R], his action was contrary to State law and Board policy (R~
13). He testified that, after he preferred a charge of corporal punishment, to which
petitioner submitted a statement on his own behalf (R-14), the Board concluded that:

There is probable cause to credit the evidence in support of
the charge, but . . . such charge is not sufficient to warrant
a dismissal or reduction in salary. (R-15)

The Superintendent testified that the incident of alleged corporal punishment
was but one of several reasons why he did not recommend petitioner for a prinecipalship.
He testified that:

1, He believed the successful candidate he recommended had superior
resumes, evaluations and qualifications to serve as a principal (R-10A-F);

2. Petitioner had been admonished on oceasion for not giving pupils due
process hearings prior to suspensions;

3. Petitioner had punished pupils for actions outside the jurisdiction of the
school;

4. Petitioner had violated the Federal Child Nutrition Act by using lunch
period for disciplinary measures against pupils;

5. Petitioner, in October 1979, had been late in submitting free and reduced
luneh data for MeGinnis School (R-9);

6. Petitioner at times had not acted so as to build rapport with his
subordinates on staff;

7. Petitioner had left the building without authority while summer school
was in session and was required to make up time for his absences (R-7,8).
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He testified that for all of those reasons he had not recommended petitioner and had not
forwarded his resume to the Board.

The Superintendent also testified that petitioner was easy to get along with on
a personal basis, amenable to innovative ideas, and had never been evaluated as an
unsatisfactory teacher or administrator (P-2; R-3,4). He testified further that although,
in his opinion, the successful candidate had superior qualifications, seven candidates had
been interviewed by the Board for the position of principal.

FINDINGS OF FACT:

On the basis of a preponderance of credible evidence within the record, I FIND
the following additional facts which, in arriving at a determination, are considered
together with the uncontested facts previously set forth:

1. Petitioner had been admonished by the Superintendent on a number of
occasions for actions which the Superintendent considered to be
improper.

2. Petitioner had never been evaluated as unsatisfactory, either as a
teacher or a vice principal.

3. The charge of corporel punishment against petitioner was never proven
or disproven. By his own admission, however, he inflicted at least two
(2) taps or "non-hard" hits on that pupil, an act which the Superintendent
deemed improper.

4. The successful candidate's evaluations were, with one exception in 1971
through 1979, in the outstanding category (R-10A,B). Thereafter, her
checklist evaluations on a revised form which provided only for satis-
factory and unsatisfactory ratings, show that she was in all instances
rated satisfactory.
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5. During 1976 and 1979, petitioner was not evaluated in any area as
outstanding. He was rated with approximately an equal number of
checks in the "strong" and "satisfactory" categories.

6. Petitioner impressed a number of his subordinates as being a fair,
supportive and capable vice principal. This finding is based solely on the
testimony of those who testified on his behalf at the hearing.

7. The Superintendent, on the basis of a number of perceived deficiences,
did not recommend petitioner for appointment as a principal. Rather, he
recommended another candidate who, while having less administrative
experience, he believed possessed superior qualifications for the position.
This finding is grounded solely on the credible, forthright, detailed and
well substantiated testimony of the Superintendent which was in no way
shaken by cross-examination while on the witness stand.

DISCUSSION AND CONCLUSIONS:

Absent arbitrariness, bad faith or diserimination, a board of education has the
statutory authority to exercise its diseretion to determine who is best qualified to staff
positions in its school, N.J.S.A. 18A:11-1, This well established principle hes frequently
been enunciated by the Commissioner, who has consistently held that, absent a showing of
impropriety or illegelity, he will not substitute his judgment for that of a local board when
it acts legally within the parameters of its authority in the employment or promotion of
teaching staff members. Similar holdings have been handed down by the State Board of
Education and the Courts Schinek v. Bd. of Ed. of Westwood Consol. School Dist., 60 N.J.

Super. 448.

Petitioner herein alleges that the Superintendent and the Board acted
arbitrarily and capriciously in selecting for its principal a staff member with less
administrative experience than he. The record does not support that allegation. Rather,
the record shows that the successful candidate had, for a number of years, displayed
outstanding qualities and performance which, in the unbiased judgment of the
Superintendent, surpassed those of petitioner. Nor is there & showing within the record
that the sucecessful candidate had ever been admonished for failing to follow regulations,
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for being late in submitting required reports or data, for failure to achieve rapport with
her co-workers or for having been absent without authorization. The record is replete
with credible evidence that the Superintendent, in arriving at his recommendation, acted
in a well reasoned manner by considering numerous facets of the strengths and weaknesses
of candidates for the principalship. The record further displays that the Board's personnel
committee and the entire Board conscientiously interviewed and evaluated numerous

applicants before appointing the successful candidate.

That seniority of experience alone need not be the controlling factor in
promoting candidates to higher positions was clearly shown by the words of the
Commissioner in John J. Kane v. Hoboken Bd. of Ed., 1975 S.L.D. 12. Therein, it was held
that the Hoboken Board had legally filled three principalships with candidates who had

less seniority and experience than Kane who was a vice principal in the Hoboken system.
In holding for the Board, the Commissioner stated:

. . . Boards have the responsibility to appeint the most able
and competent persons to fill teaching staff positions,
including all administrative and supervisory positions. This is
a basic responsibility through which boards of education
provide what, in their judgment, is the most thorough and
efficient education program possible for their pupils. See

Lyneh et als. v. Board of Education of the Essex County
Yocational School District, Essex County, 1974 S.L.D. 1308.

Petitioner has not shown that the Board acted outside its
authority, nor is there any evidence to that effect. The
report of the hearing examiner is, therefore, adopted in its
entirety.

The Commissioner has previously stated that:

... [I] t is not a proper exercise of a judicial function for the
Commissioner to interfere with local boards in the
management of their schools unless they violate the law, act
in bad faith (meaning acting dishonestly), or abuse their
discretion in a shocking manner. Furthermore, it is not the
funetion of the Commissioner in a judicial decision to
substitute his judgment for that of the board members on
matters which are by statute delegated to the local
boards. . ." Boult and Harris v. Board of Education of Passaic,
1939-40 S.L.D. 7, 13, aff'd State Board of Education 1939-40
S.L.D. 15, aff'd 135 N.J.L. 329 (Sup. Ct. 1947), 136 N.J.L.
521 (E.& A. 1948). (at pp. 17-18)
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Given these facts and precedents in case law as previously set forth, I reach a
similar CONCLUSION: that the Superintendent, in arriving at his recommendation, and
the Board, in arriving at its determination to employ the successful candidate, exercised
their discretionary authority without arbitrariness, capriciousness, bad faith or
diserimination. Acecordingly, ] CONCLUDE that the decision to employ her as their
principal was in all respects legal and free of impropriety.

DETERMINATION

In consideration of the above-stated conclusions, it is ORDERED that the
Board's appointment of the successful candidate for principal is AFFIRMED. It is further
ORDERED that the Board's request that the Petition of Appeal be dismissed is
GRANTED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I hereby FILE my Initial Decision with FPRED G. BURKE for consideration.

TE C G. ERRICKSON, ALJ

Receipt Acknowledged:
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DOCUMENTS IN EVIDENCE:

P-1 Sinatra to Rey, October 31, 1977

P-2 Rey's Performance Report, April 30, 1980

R-1 DYFS Report by Winkler, March 27, 1980

R-2 Rey to Sinatra, January 16, 1980

R-3 Evaluation of Rey, May 12, 1976

R-4 Evaluation of Rey, May 1, 1979

R-5 Board Policy No. 308

R-6 Board Policy No. 307

R-7 Sinatra to Rey, July 2, 1979

R-8 Rey to Sinatra, August 7, 1979

R-9 Sinatra to Rey, October 18, 1977
R-10A-F Evaluations of Renee Howard

R-11 Application of Renee Howard

R-12 Perez to Board Members, June 25, 1980

R-13 Sinatra to Rey, January 23, 1980

R-14 Rey to Roedecker, May 14, 1980

R-15 Resolution Regarding Tenure Charges, June 5, 1980
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DAVID REY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

CITY OF PERTH AMBOY,
MIDDLESEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter <c¢ontroverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
by the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a,
b and c.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

August 11, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6579-80
AGENCY DKT. NO, 442-9/80A

IN THE MATTER OF:

MINDY ROSEN

v.
BOARD OF EDUCATION
OF BAYONNE

Record Closed: June 15,1981 Decided: July 9, 1981

Received by Agency: % s Mailed to Parties: y/’? 47N

APPEARANCES:
Herbert L. Zeik, Esq., for Petitioner

John V. Gill, Esq., for Respondent

BEFORE ELINOR R. REINER, ALJ:

Petitioner, Mindy Rosen, filed a Verified Petition with the Commissioner of
Education alleging that the Board of Education of the City of Bayonne, et al. (respondent)
improperly denied her graduation status from Bayonne High School, class of 1980.
Specifically, petitioner asserted that the failing mark she received in U.S. History II in
her senior year, which resulted in her being denied a high school diploma and graduation
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from Bayonne High School with the class of 1980, was unjust. Her argument centered on
the manner in which she was required, upon her return to Bayonne High School after a
period of illness, to fulfill the requirements of U.S. History 1.

After respondent filed an answer requesting that the petition be dismissed, the
matter was transmitted to the Office of Administrative Law for determination as a
contested case pursuant to N.J.S.A. 52:14F-1 et seq. A prehearing conference was held in
this matter on January 5, 1981, at which time the following issues were igolated:

L Did respondent act arbitrarily and capriciously in denying
petitioner her high school diploma and graduation status
from Bayonne High School, class of 19807

2. Did respondent act improperly in changing petitioner's grade
in U.S. History I from "absent” to "poor" for the fifth
marking period?

3. Should the home instruction teacher's grade for the sixth
marking period be petitioner's final grade for that period?

4. Did respondent fail to exercise its legal obligations with
regard to petitioner's illness?

5. Was it unreasonable for respondent to require petitioner,
after her return to school, to take three examinations in U.S.
History I for the fifth and sixth marking periods in a period
of one week?

At the hearing held in this matter or March 24 and 25, 1981, the parties
stipulated to the following facts:

L Petitioner was a senior at Bayonne High School, class of 1979~
80.
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The term of the 1979-80 school year was separated into six
marking periods, which ended on the following dates:

a)  October 24, 1979

b) December 12, 1979

e)  January 30, 1980

d)  March 12, 1980

e) May 7,1980

f) June 11, 1980
Petitioner received a mark of poor in U.S. History II for the
first marking period. For the second marking period,
petitioner received an absent, which was changed to a C. For
the third marking period, petitioner received a C+, For the
fourth marking period, petitioner received a C.
After the fourth marking period, and on or about March 28,
1980, petitioner contracted contagious mononucleosis and was
absent from March 28, 1980 until June 2, 1980,
School was closed from April 3, 1980 until April 13, 1980 for
Easter recess.
Petitioner was under the care of Dr. West, whose certificate,
dated June 13, 1980, is P-1 in evidence.
On or about May 6, 1980, petitioner and her mother were
advised by Dr. West that the contagious portion had ended
and petitioner could receive home instruction.
On May 9, 1980, petitioner's mother called the school to

notify it that Mindy was eligible for home instruction.
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The guidance counsellor, Mrs. Parlavecchio, advised Mrs.
Rosen that something in writing was needed in order for
petitioner to receive home instruction.

9. On May 12, 1980, such note was hand-delivered to the school
and Mindy was advised that no one was available at that
time, but every effort would be used to obtain home
instruction for her.

10. On May 15, 1980, Janine Harris, the home instruction teacher,
appeared at petitioner's home to begin home instruction,
which continued from May 15 to May 30.

1. On May 30, 1980 Mrs. Harris advised petitioner and her
parents that home instruction would end and she would not

return.

12. The home instructor's report dated June 4, 1980 was received
into evidence (J-2).

13. On June 2, 1980, petitioner returned to Bayonne High Sehool
and, as ordered, produced a certificate from Dr. West, which
was filed with the school (P-3 in evidence).

14. After returning to school, petitioner went to her classes.
However, at no time did a school doctor examine the
petitioner while at home or when she returned to school.

15. On June 2, 1980, petitioner returned to U.S. History I,
taught by Mrs. Cerro. Petitioner attended U.S. History II on
June 3, 1980. On Wednesday, June 4, 1980, the document (P-
4) was signed by petitioner and Mrs. Cerro.

16. That document sets forth in detail a schedule of testing dates

commencing on June 5, 1980 and extending through June 1,
1980,
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17. The tests were taken both before, during and after the final
exam, which was given June 6 and June 1l

18. Petitioner received a mark of 84 on the objective portion of
the final exam given June 6, 1980 and petitioner received a
mark of C (representing a 70) on the second portion of the
exam dated June 11, 1980.

19. Petitioner passed every subject for the school year other than
U.S. HistoryIL

20. Petitioner received a final report card (P-5 in evidence).

2l. No child study team was ever sent to see petitioner during
the period of her illness.

In addition, it became apparent at the hearing that the following facts were
uncontroverted and are thus found as fact:

1. On or about April 16 or April 17, petitioner's mother advised
Mrs. Parlavecchio, the guidance counsellor at respondent,
that Mindy was ill. As a result, prior to the time home
instruction could begin, homework assignments were sent

home for petitioner to complete,

2. Mrs, Harris, the home instruction teacher, gave petitioner a
test in U.S. History II.

3. Mrs. Parlavecchio had frequent conversations about
petitioner's health and schoolwork, both with petitioner's
parents and her teachers.

4.  During the sixth marking period, Mrs. Cerro taught petitioner

from June 2 to June 1l (eight days), while Mrs. Harris taught
petitioner for 11 days.

874



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 6579-80

5, After petitioner returned to school on June 2, 1980, she
complained to her mother and to Mrs. Parlavecchio, her
guidance counsellor, as to the amount of work Mrs. Cerro,
her U.S. History II teacher, required of her.

8. Mrs. Parlavecchio advised petitioner's mother that she was
determined to go along with Mrs., Cerro's requirements for
petitioner in terms of makeup work and exams.,

7. Petitioner was not required to make up work by Mrs. Cerro,
although according to the handbook, each student is required
to complete makeup assignments for all "work missed during
a five day absence."” "Work missed during a five day period of
absence should be made up on the first five days immediately
after the student returns to school."

8. Mrs. Parlavecchio determined that a schedule of tests had to
be set up so that petitioner would know what was expected of
her and could complete the requirements in U.S. History II
before graduation. Neither Mrs. Parlavecchio nor petitioner's
parents were present when petitioner signed this schedule.

9.  The "poor" received by petitioner for the first marking period
is numerically equivalent to a 50. The C received by
petitioner for the second marking period is equivalent to a
70. The C+ for the third marking period is equivalent to a 78.
The numerical equivalent for the fourth marking period was
73.

10. Mrs. Cerro computed a marking period grade by averaging
the test average and the homework average. Petitioner
passed none of the tests and received passing grades on the
basis of homework assignments.

1. Petitioner was asked to and did meke up tests on successive

days on Chapters 36, 37, and 39 (20 pages each), which she
failed.
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12. There is no contention that the tests given by Mrs. Cerro
were unfair. Rather, the tests were based on the workbooks
and the work sheets. Mrs. Cerro reviewed with the class for
the final directly from the exam.

13.  Petitioner's final grade was computed by aggregating the
grade for each marking period and the final and dividing by

severn.

14. With respect to petitioner's grade in bookkeeping, petitioner
received a' C for the sixth marking period in bookkeeping
from the home instruction teacher, which was later changed
to a poor. All other marks from Harris's report are identical
to the marks on petitioner's report card.

15. On June 11, 1980, petitioner received an activities award (P-1
in evidence).

16. As a result of petitioner's failure to pass U.S. History I, she
was not permitted to graduate on June 16, 1980.

17. On or about June 12, 1980, Mr. and Mrs. Rosen appeared at
the Graduation Review Board. The Board reviewed
petitioner's grades and advised them that petitioner would
not graduate, but would have to attend summer school as an
alternative.

Given these undisputed facts, the issue at the hearing centered on the method
by which it was determined that Mindy failed U.S. History @I and, specifically, the
meaning of the C+ given to Mindy by the home instruction teacher as it related to her
final grade in U.S. History II. ‘
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Testifying as to the expectation that Mindy had regarding the manner in which
she would be graded, Mrs, Judith Rosen testified that the home instruction teacher was
supposed to bring Mindy up-to-date (she recalled that Mindy completed all assignments
between April 15 and May 15 and handed them to the home instruction teacher), but Mindy
would have to go to school to take her exams. On or before Memorial Day, Mrs. Rosen
was advised by Mr. Weisman, Vice-Principal of Bayonne High School, that Mindy must
return to school and take her exams in order to graduate. Claiming that she was not
advised by either the home instruction teacher or Mr. Weisman that Mindy would have to
make up tests, Mrs. Rosen recalled that Mrs. Harris told her that the final exam would be
the only exam they need worry about. Mrs. Harris presumably informed her that "there
was no way feasible that Mindy could make up all the tests." Moreover, Mrs. Rosen
believed that Mr. Weisman meant that Mindy had to take final exams and not tests.
Specifically, she recalled him stating, "I am talking strictly about final exams."

According to this witness, with respect to the fifth marking period, Mrs.
Harris informed her that petitioner would receive an average of the fourth marking period
and the sixth marking period. With respect to the sixth marking period, Mrs. Rosen
recalled Harris informing her that she was in charge of the sixth marking period and the
grade she gave Mindy was for this period. (This was so despite the fact that J-2 states
that the grade is for less than 50%.)

Petitioner's testimony on the subject mirrored that of her mother. She stated
that, upon her return to school, she met with her history teacher, Mrs. Cerro, and advised
of Mrs. Harris's view that petitioner need only take final exams. Mrs. Cerro, however,
told petitioner that she had to make up tests in order to graduate. Believing that she had
to make up 16 tests, inasmuch as she had to make up Chapters 36, 37, 38 and 39, each
containing four sections, petitioner informed Mrs. Cerro that she could not take all these
tests in three days. Petitioner testified that she spoke to Mr. Cornelia, Chairman of the
History Department, regarding the number of tests required of her and recalled that he
told her that what Mrs. Cerro wanted her to do was impossible and that the grades should
be averaged. Apparently, it was due to this dispute as to what petitioner should be
required to complete that prompted the preparation of the schedule. Petitioner alleged
that she signed the schedule while in an exhausted state, and after having apprised Mrs.

Cerro of Mr. Cornelia's idea of averaging and being told, "I don't care - sign the paper."
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Claiming to have been under duress when she signed the schedule, she recalled
advising Mrs. Cerro that she wanted her parents to see the schedule. She testified that
Cerro advised her to sign it or not graduate.

Mrs. Parlavecchio, guidance counsellor at respondent, stated that the schedule
of makeups was not unreasonable, inasmuch as petitioner received work sheets during her
illness. Referring to the handbook, she stated that petitioner could not have 2 and 1/2
months to make up the work, since graduation was scheduled for June 16, 1980, Although
unable to recall the specifies of any other such agreements, she did state that agreements
may have been employed on other occasions. Thus, she encouraged petitioner to take the
tests.

Mrs. Cerro, testifying as to this issue, claimed that, after she advised
petitioner that she had to make up some work for the fifth marking period, she began
getting feedback that petitioner was complaining about taking 16 to 25 tests. In order to
clarify the situation, inasmuch as this figure was clearly inaccurate, and due to the fact
that petitioner was rebellious and did not want to complete the work (petitioner did not
refer to her exhausted state), she prepared the schedule. She testified that she discussed
the situation with Mr. Cornelia and recalled that he did not inform her that her
requirements were unressonable or that the two marking periods should be averaged.
Contending that the schedule was not unreasonable under the circumstances (petitioner
did not have to complete all assignments handed out to the students), she noted that
although she offered to instruct petitioner prior to the start of the sehool day, petitioner
arrived later to take the tests and did not avail herself of this opportunity for extra help.
Mrs. Cerro noted that she also set aside time during class to review with petitioner.

The witness further testified with respect to the specific components utilized
to compute the grades for the fifth and sixth marking periods. With respect to the fifth
marking period, prior to the time petitioner became ill, she took two tests, one on March
17, and one on March 24, for which she received a 53 and a 40, respectively. According to
Mrs. Cerro, petitioner was absent the rest of the fifth marking period. She was sent the
work sheets for that period and was given a test when she returned to sehool on Chapter
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36, sections four and five, receiving a grade of 50. Inasmuch as petitioner did not bring in
her homework assignments for this marking period, she received no credit for them. Mrs.
Cerro noted that she asked petitioner to bring in the assignments, knowing it would help
her grade (Mrs. Cerro gave credit for the assignment whether or not the answers were
correet), but petitioner never supplied them. Petitioner claimed that she did all the work
that had been sent home faor her to do and also the work given her by the home instruction
teacher. She stated on direct examination that she showed Mrs. Cerro the completed
assignments. However, she did not recall if Mrs. Harris took the completed assignments
to the school. On questioning by this judge, petitioner stated that some of the
assignments were brought to school by Mrs. Harris and may have been returned to
petitioner, and some petitioner kept. She indicated that she "probably showed the work to
Mrs. Cerro."” On rebuttal, petitioner testified that she showed Mrs. Cerro homework for
the sixth marking period, which Cerro returned to her the following day, but never showed
Cerro the fifth marking period work because Cerro never asked for it. According to Mrs.
Cerro, petitioner never showed her completed assignments that had been sent to her
between April 15 and May 15.

However, Mrs. Cerro claimed that petitioner's failure to produce assignments
was not counted against her. Her grade was based on the homework that was covered
during the period she was present in class and the average of the tests. The average of
the tests was 48, from which Mrs. Cerro deducted four points for incomplete assignments.
Thus, petitioner's grade for the fifth marking period was 44.

With respect to the sixth marking period, Mrs. Cerro testified that she
accepted the grade of the home instruction teacher and the amount of time the home
instruction teacher taught petitioner. Thus, she accepted the grade of C+ (75) from the
home instruction teacher (apparently, this took into account the mark of 80 on Chapter
38). Since home instruction and guidance advised Mrs. Cerro to count the home
instruction teacher's mark as a test because it constituted less than 50% (if it constituted
over 50% it would have counted as the grade for the marking period), Mrs. Cerro counted
the home instruction teacher's grade as a test. Mrs. Cerro gave petitioner tests on
Chapters 39 and 37 for which petitioner received a 23 and a 40, respectively. Mrs. Cerro
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averaged the three tests and arrived at the grade of 46. Inasmuch as petitioner produced
two assignments after she came back, five points were added to her grade and she
received a grade of 51 for the sixth marking period. Mrs. Cerro testified that petitioner
received all the credit for homework assignments during this marking period that she
could have received.

In conclusion, Mrs. Cerro stated that she believed she gave petitioner every
consideration.

Based upon a review of the testimony adduced at the hearing, the court is
compelled to find that petitioner failed to carry her burden of proving that respondent's
actions were arbitrary or capricious. An-issue-by-issue analysis of the points raised by
petitioner confirms the correctness of this conclusion. (With respect to issue #4 raised at
the prehearing, the court finds that there has been no evidence presented to indicate that
respondent failed to exercise its legal obligations with regard to petitioner's illness.)

With respect to the method used by respondent to compute petitioner's final
grade in U.S. History I, there is actually little dispute as to the reasonableness of
computing the final grade on a straight numerical average of the six marking periods and
the final examination, each counting one-seventh. While petitioner mentions the fact that
such a system could have a "clearly negative bias" for a "student who has done very poorly
in one or two marking periods to achieve a passing final grade in a course," petitioner
admits that she has no quarrel with the reasonableness of this rule as a general matter.
Petitioner correctly states that "it eliminates the possibility of a student not applying
himself for the entire school year, then passing a course by passing the final examination.”
Actually, petitioner's argument is that in the instant circumstances, petitioner's final
grade was computed with reference to "improper" grades for the fifth and sixth marking
periods. It is, therefore, imperative to determine whether petitioner's grades for the fifth
and sixth marking periods were improperly determined.

With respect to the fifth marking period, there is no question that prior to the
time petitioner became ill, she took two tests for which she received a 53 and a 40.
Petitioner testified that she expected the grade for this marking period to be an average
of the fourth and the sixth marking periods. Petitioner's mother testified that she had
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been so advised by Mrs. Harris, the home instruction teacher, while petitioner claimed to
have received a similar response from Mr. Cornelia, Chairman of the History Department.
Mrs. Cerro, on the other hand, contended that she discussed the situation with Mr.
Cornelia, who did not inform her that the two marking periods should be averaged. These
conversations, which fall into the category of hearsay testimony, do not seem to this
court to aid in the resolution of the controversy at hand. While petitioner may have
expected and hoped that the marking period could be averaged, she was certainly advised
upon her return to school that this would not be the case. Moreover, she was advised,
contrary to her expectations, that she would be required to make up tests. Apparently,
petitioner was so upset by this requirement that Mrs. Cerro, in order to clarify the make-
up schedule, prepared a schedule of tests which petitioner signed. Petitioner would have
this court find that she signed this schedule (J~4 in evidence) while under duress.
However, such a finding appears to this court not to be relevant to the issues herein.
Whether petitioner signed the schedule while under duress might be essential to determine
if petitioner were being penalized for failing to take the tests and, in effeet, not living up
to the agreement which she made. In the instant case, petitioner took the tests and failed
them. Therefore, it is unnecessary to determine whether her signature on the schedule
was extracted through duress.

The question at issue is whether the fact that petitioner was required to take
makeup tests was unreasonable. (The issue of makeup work for which petitioner claims
she should have been entitled to a period of two months to make up, is not an issue,
inasmuch as petitioner was clearly not required to make up work by Mrs. Cerro upon her
return to school. Moreover, as will be discussed herein, the failure of petitioner to
provide Mrs. Cerro with makeup assignments accomplished during her absence did not
count against her.) Petitioner claims that it was inappropriate to require her, while in the
process of recovering from a lengthy illness, to make up a series of tests. The testimony
indicated that petitioner was required to make up three tests upon her return to school.
The first test was on Chapter 36, sections four and five, while the other two tests were on
Chapters 37 and 39, all sections. This court finds that the requirement that petitioner
make up three tests upon her return to school was not unreasonable. Considering the fact
that the chapters were, as testified to by petitioner, only 20 pages long, tests on
somewhat less than three chapters cannot be deemed burdensome.
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Referring specifically to the fifth marking period, petitioner was sent the
work sheets for that period and was given a test on chapter 36, sections four and five.
The obligation of petitioner to take this test under these cirecumstances appears to this
court to be reasonable. Petitioner's grade of 50 on this test was averaged with her two
other test grades for an average of 48. Mrs. Cerro testified that inasmuch as petitioner
did not bring in her homework assignments for this period, she received no credit for
them. Instead, her grade was based on the average of the tests, and the homework that
was covered during the period she was present in class. Since petitioner failed to
complete assignments during the time she was present in class, four points were deducted
from her grade to arrive at a 44 for the fifth marking period. While petitioner's testimony
on the issue of whether she showed Mrs. Cerro completed assignments during the fifth
marking period was conflicting, as outlined above, the fact appears to be that petitioner
never showed Mrs. Cerro the fifth marking period work. Whether Mrs. Cerro asked for
this work (which she claims to have done) or not, petitioner should have been aware of the
fact that she could receive credit for completed assignments. Thus, she should have
provided Mrs. Cerro with this work. Since she did not assume this responsibility, and was
not penalized for her failure to do so, petitioner's contention that she was treated unfairly
must fall. That being so, petitioner's grade for the fifth marking period appears to be
justly arrived at.

With respect to the sixth marking period, the real contention appears to be
that the home instruction teacher's grade of a C+ should have counted as the grade for
that marking period, inasmuch as she actually had responsibility for that period. In
support of this contention, petitioner points to the fact that the home instruction teacher
actually spent more days teaching petitioner than Mrs. Cerro. It should be noted that the
board resolution (J-6 in evidence), which is referred to by petitioner, does not deal with
this precise point. The board resolution, which is felt by petitioner to shed some light on
this question, reads in pertinent part:

L The home instruction teacher who has a student for a
marking period will grade only for that period.
4. When the home instruction teacher has the student for less

than 50% of the academic year, the regular classroom
teacher will give the final grade.

882

T T PSRN



You are viewing an archived copy from the New Jersey State Library.

QAL DKT. NO. EDU 6579-80

Section 1 of this resolution, read out of the context of this controversy, can
clearly be seen to have been promulgated as a limiting device to ensure that a home
instruction teacher who has a student for one marking period would not have the
opportunity to grade that student for the year. Even if this section can be read with
section 4 of the resolution to mean that a home instruction teacher who has a student for
over 50% of the marking period will give the student the grade for that period, eclearly
Mrs. Cerro had petitioner on her roll for over 50% of the marking period, and thus had
responsibility to give the sixth marking period grade. In support of this, J-2 in evidence
indicates that the home instruction teacher intended to give petitioner the grade for less
than 50% of the marking period, leaving open for debate whether Mrs. Harris would have
given petitioner this same grade if the grade was to be the sixth marking period grade.

Upon concluding that the home instruction teacher's grade need not have been
the sixth marking period grade, the final question to be resolved is whether it was unusual
for Mrs. Cerro to count the home instructor's grade as a test. It does not seem to this
court that Mrs. Cerro acted unreasonably in so doing nor, as described above, was it
unreasonable for Mrs. Cerro to require that petitioner make up the two tests on Chapters
39 and 37, respectively. Given this conclusion, and the fact that petitioner received all
the credit for homework assignments she could have received during this marking period,
the determination that petitioner receive a 51 for this marking period ecannot be
considered to be arbitrary, capricious or unreasonable.

Based upon the above diseussion and findings of faet, it is therefore
CONCLUDED that respondent's action in denying petitioner her high school diploma and
graduation status from Bayonne High School, elass of 1980, was justified.

For the foregoing reasons, the relief requested by petitioner, Mindy Rosen, is
DENIED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF EDUCATION, FRED G. BURKE, who is empowered by law to make a
final deeision in this matter. However, if Fred G. Burke does not so act in forty-five (45)
days and uniess such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.S.A. 52:14B-10.
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I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

,/ %L’,, A /;//,/ P ,/F v’;rv'/,f,‘/,
DATE | ELINOR R. REINER , ALJ

Receipt Acknowledged:

/13 Seamap (Uige
DATE @ ' DEPA MENT OF EDUCATION

Mailed To Parties:
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APPENDIX

WITN ESSES

For Petitioner

Mindy Rosen
Judith Rosen

For Respondent

Rosemary Parlavecchio
Camille Cerro
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J-2

J-3

J-4

R-2

R-3

EXHIBITS

Letter from Dr. West, dated June 13, 1980,
Home instructor's report, dated June 4, 1980,
Certificate of Dr. West, dated May 20, 1980.

Memo to Mindy Rosen from Mrs. Cerro, dated June 4,
1980.

Final report card received by Mindy Rosen.

Portion of Board of Edueation Resolution adopted
August 21, 1979.

Letter from Kathryn Sharp, dated February 15, 1980, to
parent or guardian.

Certificate from Dr. West, dated May 8, 1980, re Mindy
Rosen.

Student Handbook.

Student activities award, dated June 11, 1980.
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MINDY ROSEN,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
CITY OF BAYONNE, HUDSON
COUNTY,
RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioner in her exceptions contends that the actions
of the history teacher were in violation of state law. Peti-
tioner claims to have been compelled under duress to sign an
improper agreement with such teacher. Petitioner denigrates
Judge Reiner's conduct of the matter presently controverted. The
Board's reply exceptions support the Judge and her conduct. The
Commissioner finds no merit in petitioner's exceptions.

A thorough examination of the record herein, including
the documents submitted in evidence and the testimony of
witnesses, does not reveal to the Commissioner the manner in
which the history teacher violated state law or any evidence that
petitioner was compelled by the teacher to sign an improper
agreement. Further, the Commissioner does not find the slightest
shred of evidence that Judge Reiner's conduct of this matter and
her behavior therein were in any way other than exemplary.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

August 11, 1981
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MINDY ROSEN,
PETITIONER-APPELLANT,
v. : STATE BOARD OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
BAYONNE, HUDSON COUNTY,

RESPONDENT-RESPONDENT.

Decided by the Commissioner of Education, August 11,
1981

For the Petitioner-Appellant, Herbert L. Zeik, Esq.

For the Respondent-Respondent, John V. Gill, Esq.

The Petitioner here was a high school senior who
claimed that she had unjustly been given a failing mark in U.S.
History II, which resulted in her being denied a diploma and
graduation with the class of 1980. She complained of the manner
in which she was required, upon her return to school after a
period of illness, to fulfill the reguirements of the history
course. After an evidentiary hearing, both the Administrative Law
Judge and the Commissioner concluded that the Board of Education
was justified in denying the diploma since the failing grade had
been reasonably determined.

The decision below is affirmed. Furthermore, we are of
the view that the petition failed to state a claim upon which
relief could be granted, and therefore a motion to dismiss should
have been made. See Ruch v. Board of Education of Greater Egg
Harbor Regional High School District, 1968 S.L.D. 7, affirmed by
Appellate Division 1969 S.L.D. 202; Sachs v. Board of Education
of East Windsor Regional School District, 1976 S.L.D. 170,
affirmed by State Board 1976 $.L.D. 175.

The decision of the Commissioner is affirmed for
substantially the reasons stated therein.

November 10, 1981

Pending New Jersey Superior Court
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 6494-80

AGENCY DKT. NO, 458-9/80A
IN THE MATTER OF:

ANN KIGERL,
Petitioners
v.
BOARD OF EDUCATION OF THE
BOROUGH OF SOUTH PLAINFIELD,

MIDDLESEX COUNTY,
Respondent.
Record Closed: June 1, 1981 Decided: July 13, 1981
Received by Agency: yﬂ,? /% 7y Mailed to Parties% 72777
APPEARANCES:

Stephen B. Hunter, Esq., (Klausner & Hunter, attorneys) on behalf of the Petitioners

Robert J. Cirafesi, Esq., (Wilentz, Goldman & Spitzer, attorneys) on behalf of the
Respondent

BEFORE DANIEL B. MC KEOWN, ALJ:

Ann Kigerl (petitioner) is employed by the Board of Education of the Borough
of South Plainfield (Board) as a clerk assigned to the Board's special services office.
Petitioner lays claim to a secretarial position which commands a higher salary or, in the
alternative, petitioner seeks an order by which the Board would be required to adjust her
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salary to a higher rate equivalent to that which she received prior to her present
assignment.

The Commissioner of Education transferred the matter to the Office of
Administrative Law as a contested case, pursuant to N.J.S.A. 52:14F-1 et seq. A
prehearing conference was conducted, subsequent to which the parties filed cross-motions
for summary judgment. The record was readied for disposition June 1, 1981, the date for
final reply memorandum.

The uncontested faets of the matter are these:

Petitioner has been employed by the Board since December 1, 1962, when she
was assigned as a bookkeeper. Thereafter, petitioner was assigned as an executive
secretary in the Board's business office on September 17, 1968; as an "A" category
secretary, payroll assistant and secretarial assistant on July 1, 1973; as an "A" category
payroll assistant on October 10, 1978; and, finally, as a "D" category clerk in the special
services office on July 1, 1980. Petitioner's salary as a clerk in the special services office
was less than the salary she received as a payroll assistant.

Petitioner contends that (1) the Board violated her tenure rights by its
reduction of her salary at the commencement of her assignment as a clerk in the special
services office; (2) that the Board violated her seniority rights which, she asserts, flow
from an agreement entered into by the Board and by the South Plainfield Educational
Secretarial Association (Association) of which she is a member; and (3) that the Board is
bound by the agreement which purportedly provides petitioner with seniority rights,
ineluding the right to bring less senior employees in the "A" category of secretaries.

The agreement to which petitioner anchors her claim for seniority and
bumping privileges states that all secretaries shall be paid according to the secretarial
salary poliey incorporated and made part of the agreement. That salary policy sets forth
six guides: SP1, SP2, A, B, C, and D. The SP1 guide has the highest starting salary and
the highest salary at each step of the guide, including the maximum step. Each guide
thereafter has a progressively lower beginning salary, a lower salary at any given step,
and a lower maximum salary. The "D”" salary guide sets forth the lowest salery rates of
the five other guides. Secretaries in the Board's employ are assigned one of the six guides
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for salary purposes, depending upon the nature of their duties. No mention is made of
seniority in the agreement.

The Board abolished petitioner's position of payroll assistant on June 2, 1980.
That position was compensated according to the "A" salary guide. Petitioner was
thereafter advised of available vacant positions, one of which, at least, was an "A"
category salary guide position. The other available positions were of lower rank and
salary. Petitioner, under protest, selected the "D" category position of special service
clerk on June 12, 1980. She was then assigned that position on June 17, 1980, Petitioner
remains in the Board's employ as a special services clerk, which position is assigned to the
"D" guide, for purposes of salary establishment. Petitioner did not choose the position
paid according to the "A" salary guide because that position was not one included within
the bargaining unit.

This concludes a recitation of the facts of the matter.

DISCUSSION OF LAW

Petitioner lays a claim to tenure in a position which commands salary
compensation according to the "A" salary guide and she claims seniority and bumping
privileges over less senior employees who remained in positions compensated according to
the "A" salary guide at the time her position was abolished. Petitioner contends in the
first instanc'e that her assignment to a position compensated according to the "D" salary
guide from a position through which her salary was determined according to the higher
"A" category does violence to her accrued tenure rights. This is so, petitioner reasons,
because that reassignment was accompanied by a decrease in her salary and was
accomplished by the Board without following the requirements of N.J.S.A. 18:A6-10 et
seq., the Tenure Employees Hearing Law, which would include the filing of charges
against her.

Next, petitioner contends that, regardless of the Board's action to abolish her
former position of payroll assistant, her present assignment, special services clerk,
constitutes a transfer from one secretarial position (payroll assistant) to another
secretarial position (speecial services clerk) and, as such, the Board is prohibited from
reducing her salary. Petitioner cites in this regard Fegen v. Board of Edueation of Fair
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Lawn, 1966 S.L.D. 167 and the inference petitioner draws from that ruling, together with
Given v. Board of Education of West Windsor School Distriet, 1978 8.L.D. 43.

Finally, petitioner argues that seniority rights for secretarial personnel are
manditorily negotiable and, as such, the Association and the Board did negotiate such
seniority rights and concomitant bumping privileges as set forth in the agreement.
Petitioner concludes that the Board violated those agreed-upon seniority rights to which
she now makes claim.

Persons employed by boards of education in "any secretarial or clerical
position" may acquire a tenure status of employment, pursuant to the provisions of
N.J.S.A. 18A:17-2. A person employed as a secretary or as a clerk, who acquires tenure,
does not acquire the same statutory right to seniority as teachers, N.J.S.A. 18A:28-11 et
seq., or school janitors, N.J.S.A. 18A:17-4. A secretary or clerk with tenure may ". . . not
be dismissed or suspended or reduced in compensation, except for negleet, misbehavior, or
other offense . . ." N.J.S.A. 18A:17-2.

However, there is nothing to prevent a board of education from abolishing in
good faith a position it deems necessary to be abolished, N.J.S.A. 18A:6-10. Here, the
Board did abolish petitioner’s former position of payroll assistant. Though an allegation of
bad faith in this regard was made, it has since been withdrawn. Thus the Board's action
to abolish that position is seen here to have been taken in good faith. Petitioner, having
no statutory claim to seniority privileges, had no claim to continuing employment in a
position compensated at the "A" salary guide. Nonetheless, petitioner was offered a list
of vacant positions from which she was allowed to choose. Why she chose a position
compensated at the "D" salary guide level, rather than available higher paying positions, is
not disclosed here, Regardless, when a person, whose position is lawfully abolished, is
reassigned or transfers or is transferred to another position with a lower salary struecture,
a reduction in salary does not oceur for purposes of N.J.S.A. 18A:17-2. Booth v. Board of
Education of the City of Salem, 1980 S.L.D. (March 24, 1980).

While I share petitioner's view that seniority rights may be a subject for
negotiation, State v. State Supervisory Employees Ass'n., 78 N.J. 58 (1978), Plumbers and
Steamfitters v. Woodbridge Board of Education, 159 N.J. Super. 83 (App. Div., 1978), in
the agreement, there is absolutely no mention of seniority rights within the generie

category of secretary. That is, while the agreement, by reference, incorporates the
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Board's salary policy, which sets forth six different salary guides for ostensibly six
different levels of duties and responsibilities, it is silent in regard to seniority rights
within each level of duty and responsibility.

Thus while I am of the view that a certain kind of seniority for secretaries
and/or clerks may be negotiated, notwithstanding the absence of express legislative
authority in the manner afforded teachers and school janitors, I find nothing in the record
before me to establish that the Board and the Association negotiated such rights.

I FIND that the Board properly abolished petitioner's position of payroll
assistant, which was compensated according to the "A" salary guide; 1 FIND that
petitioner selected a position which is compensated at the lowest "D" salary guide; I FIND
no basis, in faet, to support petitioner's thesis that she has seniority rights or bumping
privileges; and I FIND no basis upon which support could be found that petitioner's tenure
rights were violated.

I CONCLUDE that the Petition of Appeal and its allegations are without
merit. Therefore, | ORDER that the Petition of Appeal be DISMISSED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in fo.rty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

-~
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Saaded ey T \:M,=Mx" AR,
DATE : DANIEL B. MC KEOWN, ALJ
Receipt Acknowledged:
DATE DEPARTMENT OF EDUCATION

Mailed To Parties:
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ANN KIGERL,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

BOROUGH OF SOQUTH PLAINFIELD,
MIDDLESEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioner excepts to the failure of the Honorable
Daniel B. McKeown, ALJ to determine that the Board improperly
transferred petitioner involuntarily from an "A" category
position to a "D" category position in violation of her seniority
rights. Respondent's reply exceptions refute those of petitioner
and affirm the initial decision by Judge McKeown. The Commis-
sioner agrees with respondent's arguments.

Petitioner submits that the full meaning of the tenure
law for secretarial employees includes the necessity of a
seniority system for dismissal where there is an abolishment of a
position. The Commissioner finds no merit in such argument and,
in prior decisions, has concluded that no statutory prescription
or rule of the State Board of Education has been promulgated
which provides tenured educational secretaries with a set of
clearly delineated seniority rights or procedures governing
dismissal when a reduction in force is effected by boards of
education. Marie Sheridan v. Board of Education of the Township
of Ridgefield Park, 1976 S.L.D. 995 and Booth, supra

In the present matter the Commissioner notes that
petitioner's reassignment not a transfer by the Board but
resulted from a position abolishment and petitioner's own choice
of a "D" position rather than available higher paid assignments,
for reasons unstated in the record.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

Awust 18, 1981
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ANN KIGERL,

PETITIONER-APPELLANT,

V. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF THE BOROUGH : DECISION

OF SOUTH PLAINFIELD, MIDDLESEX

COUNTY,

RESPONDENT-RESPONDENT.

Decided by the Commissioner of Education, August 18, 1981

For the Petitioner-Appellant, Klausner & Hunter
(Stephen B. Hunter, Esg., of Counsel)

For the Respondent-Respondent, King, King & Goldsack
(Victor E.D. King, Esg., of Counsel)

The State Board of Education affirms the Commissioner's
decision for the reasons expressed therein.

Mateo DeCardenas abstained in the matter.

December 2, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 5026-80
AGENCY DKT. NO. 349-7/80A

IN THE MATTER OF:

LAWRENCE LITTMAN,
Petitioner
v.
BOARD OF EDUCATION OF,
THE TOWNSHIP OF CRANFORD,

Respondent.
Record Closed: April 7, 1981 Decided: July 14, 1981
Received by Agency%/{/ /Y Mailed to Parties:% 2¢r5dr
APPEARANCES:

Stephen B. Hunter, Esq., for Petitioner
(Klausner & Hunter, attorneys)

Richard J. Kaplow, Esq., for Respondent
(Weinberg & Manoff, attorneys)

BEFORE KEN R. SPRINGER, ALJ:
This matter concerns whether a board of education acted improperly in

withholding a teacher's employment and adjustment increments for the 1980-81 school year
under N.J.S.A, 18A:29-14,
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On July 14, 1980, petitioner Lawrence Littman filed a verified petition with the
Commissioner of Education alleging that the decision of the Cranford Board of Education
to withhold his annual salary increment was arbitrary, capricious and unreasonable. An
answer denying any wrongdoing was filed by the Board on July 24, 1980. Subsequently, the
matter was transmitted to the Office of Administrative Law for determination as a
contested case pursuant to N.J.S.A. 52:14F-1 et seq. Hearings were held on January 27 and
28, 1981. Witnesses who testified and documents considered in deciding this case are listed
in the appendix. During the course of the hearings, an additional question arose as to
whether Littman had received sufficient notice of his alleged deficiencies so that he
might correct any unsatisfactory performance before suffering the loss of a salary
inerease. Upon receipt of legal memoranda submitted on behalf of the parties, the record
was closed as of April 7, 198l. Time for preparation of this Initial Decision has been
extended to July 14, 1981

Background facts necessary for an understanding of this case are largely
undisputed. Littman is a tenured teacher of mathematics who has been employed by the
same school district for 24 years. Generally he has been given satisfactory ratings on all
‘prior evaluation reports, and his annual salary inecrement has never been previously denied.
For the 1979-80 school year, he was assigned to teach five classes of algebra,
trigonometry and college preparatory mathematics at the high school level. In mid-March
1980, the principal of Cranford High School, Robert Seyfarth, informed Littman of his
intention to recommend the withholding of Littman's salary increase for the following
year. However, no formal evaluation conference was ever held, due to-a procedural
disagreement between those individuals. Littman insisted that he had a right to be
represented at such conference by a representative from the teachers' bargaining unit,
whereas Seyfarth refused to discuss his evaluation unless Littman came alone. Instead, on
March 28, 1980, Littman, accompanied by a representative of his choosing, met with both
Superintendent of Schools Robert Paul and Seyfarth to review the situation.

By resolution adopted on April 15, 1980, the Board voted to withhold Littman's

employment and adjustment increments for the 1980-81 school year. Total dollars
withheld amounted to $1,690. The Board's decision was made by recorded roll-call
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majority vote of the full membership. Within ten days after the decision was reached, the
Board served written notice of its determination upon Littman. Four reasons were
expressed by the Board as the basis for its action: (1) Failure to employ classroom
management techniques to control disruptive "ecalling out" and extraneous talking by
students; (2) Inadequate lesson planning; (3) Insufficient involvement of students in the
learning process resulting in teacher-dominated lessons; and, (4) Use of imprecise
mathematical terminology. While the parties can agree on most of the underlying facts,
they differ substantially on the proper interpretation to be given those facts. Each of the
Board's charges and Littman's response will be briefly summarized.

Failure to Employ Classroom Management Techniques

Most serious of the complaints about Littman's performance was his alleged
inability to maintain adequate classroom discipline and promote an atmosphere conducive
to learning. He was accused of allowing some students to call out answers to questions or
make other comments, even though the teacher had not recognized that it was their turn
to speak. Earlier evaluations had deseribed such conduct as annoying and distracting to
those students who wanted to follow what was happening in class. According to the
Board, this long-standing prodblem had been first brought to Littman's attention as early as
1971, Past evaluation reports show that the problem worsened considerably in 1975-76 and
then improved somewhat until 1978-79, when it reappeared on at least one occasion. In
the 1979-80 school year, incidents of calling out were observed by supervisors on four out
of five classroom visits.

On December 3, 1979 and again on February 12, 1980, Eileen Garfunkel, Littman's
immediate supervisor, witnessed students calling out in Littman's classes without waiting
for permission from the teacher. Particularly on her second visit, she noted "a continual
undercurrent of low level talking throughout the period." On January 29, 1980 and
February 29, 1980, principal Seyfarth also encountered similar examples of inadequate
classroom control. He attributed the problem to a failure on Littman's part to establish
the proper authoritative tone at the outset of the school year. Nonetheless, Seyfarth
recognized, on his last visit, that the frequency of calling out incidents had decreased.
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With respect to the observation on February 12, 1980, Littman pointed out that
the circumstances were hardly typieal since it occurred during the last period
immediately preceding the distribution of report cards. When Littman requested that
another day be selected for making the observation, he was told that a teacher should be
able to control his class under all kinds of conditions. Also on that day, the class period
was twice interrupted by announcements over the public address system. Moreover,
several students in Littman's class were already agitated as the result of an incident
which had begun in a prior class.

By his own admission, Littman placed greater importance on establishing good
rapport with his students than on keeping order in his classroom. He believed that some
degree of spontaneous calling out was an indication of his students' enthusiasm and
interest in the course material. In Seyfarth's view, however, the repeated disruptions
seriously detracted from Littman's effectiveness as a teacher. Littman seemed genuinely
powerless to control the situation. At times he made an honest effort to implement the
specific suggestions of his supervisors for dealing with the problem. Although Littman's
use of these recommended techniques was momentarily effective, the problem would later
reappear in classes under his supervision.

Inadequate Lesson Planning

Another complaint of the Board was that Littman's insufficient lesson planning
resulted in underutilization of the entire scheduled period for instructional activities.
During an observation of Littman's class conducted by Seyfarth on February 29, 1980, for
instance, the lesson ended early and students left their seats prior to the ringing of the
bell. Supervisory staff also felt that poor planning might be one of the underlying causes
behind the difficulty Littman was having in controlling his classes. Commenting upon the
inadequacy of Littman's lesson plans, the head of the mathematics department, Eileen
Garfunkel, criticized the lack of content of the plans. She thought that they did not
provide sufficient information about what the students would be doing and why.
Additionally, she did not think that the plans dealt adequately with pre-activities designed
to prepare students for problem-solving. Some years ago, Garfunkel had distributed to all
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teachers in her department, ineluding Littman, a mimeographed outline of the elements
constituting a good lesson. She did not consider the sketchy plans prepared by Littman to
satisfy her criteria for a good lesson. Review of Littman's weekly plan book for the 1979-
80 school year confirmed the substance of Garfunkel's testimony. Every entry gave a
short description of the lesson's objectives and a list of page numbers for daily
assignments, without indicating in any useful detail how the teacher intended to
accomplish his goals.

At the end of each school year, Littman had always been required to submit his
lesson plan book to the main office. Throughout his 24 years of service for the district, he
could not recall ever having been criticized previously for inadequate lesson planning. To
the contrary, in January 1979 he had received praise from his supervisors for preparing a
well-organized and planned lesson. Since the space available for writing in the weekly
plan book supplied by the school was so small, Littman insisted that he did not actually
use the book for preparing his lessons. Instead, he claimed to use supplemental sheets of
paper on which he planned his teaching approach in a much more thorough fashion. No
samples of these more comprehensive plans were produced at the hearing, however,
because Littman maintained that he customarily destroyed these supplemental sheets as
soon as the lesson was over. Even though he might teach the same course over again, he
never saved his supplemental sheets for possible future reference.

Teacher-Dominated Lessons

A related complaint by the Board was that Littman monopolized classroom
discussions, thereby depriving his students of an opportunity to participate actively in the
learning process. Prior to 1979-80, Littman had been commended more than once for his
skill in questioning students and his use of a wide variety of teaching techniques. But the
most recent evaluation of Littman's performance faulted him for overdependence on
lecturing to the class at the expense of greater student involvement. Despite a strong
recommendation made in March 1979 that students be given work to do at the blackboard
"on an almost daily basis," Seyfarth found that board assignments were utilized in
Littman's classes only during his last observation. Likewise, Garfunkel commented that
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Littman did not make appropriate use of individual seat work, which would require
students to solve problems by themselves. Both supervisors subscribed to the philosophy
that the only way to learn mathematies is by doing mathematics, They further agreed
that Littman spent too much time reading  problems from the text, rather than
encouraging students to read and interpret problems on their own. Their professional
judgment was that excessive reliance on oral instruction from the teacher made Littman's
classes uninteresting and less challenging for his students.

On his own behalf, Littman contended that he relied on oral presentation mainly
to introduce new or difficult mathematical concepts. It just so happened that the
observations of December 3, 1979 and February 12, 1980 were conducted on days when such
kinds of topies were being taught for the first time. If the supervisors had returned a few
days later, Littman suggested, they would have observed more emphasis on board work,
seat work and other teaching methods directly involving the students. Moreover, Littman
regarded the best measure of a teacher's effectiveness to be success in conveying
knowledge to his students. As far as he knew, his students performed just as well as other
students on standard mathematics tests administered in the district. Nothing was offered
by the Board to show otherwise,

Use of Imprecise Mathematical Terminology

Lastly, the Board complained about Littman's usage of informal or colloquial
expressions in place of exact mathematical terms. Seyfarth, who himself had been a
mathematies teacher before his promotion to high school principal, testified that the
language of mathematics was very precise. He objected to Littman's definition of "slope"
as meaning "rise over run," because that phrase implies that all slopes are positive. In
reality, a slope can also be negative or zero. Back in 1977, Seyfarth had cautioned
Littman against using technically inexact language. Nonetheless, some textbooks actually
use the less-than-completely-accurate description of "rise over run™ in order to make the
concept of slope more readily understandable to beginners. Littman said that he
employed the looser terminology for the same purpose when teaching less advanced
students.
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Various other examples of imprecise terminology were cited by Littman's
supervisors. Thus, Seyfarth disapproved of Littman's reliance on the mnemonic device
"FOIL" (an acronym standing for First, Outer, Inner and Last) to help students learn the
formula for multiplying binomial functions, Notwithstanding the obvious usefulness of
this memory aid, Seyfarth believed that such a rote approach to learning detracted from a
student's genuine understanding of mathematical relationships. Similarly, Seyfarth
disagreed with Littman's explanation to his class that the graph of a linear equation
necessarily results in a line. That statement could be misleading, Seyfarth indicated,
because the graph conceivably might result in a circle, a parabola or some other shape.

Significantly, the Board did not challenge Littman's knowledge of his subject
area or his dedication as a teacher. None of the mathematical terminology used by him
was demonstrably wrong. While Littman clearly knew what he meant, the Board
contended that occasionally he became careless in his choice of words. On the other
hand, Littman insisted that he purposely used simplified language to clarify complex ideas
and make them easier to understand.

After careful review of the evidence, I FIND the following facts:
L During the 1979-80 school year, Littman failed to adequately
maintain classroom discipline and prevent students from disrupting

the class by calling out answers or comments.

2.  On four out of five separate visits to Littman's classroom, supervisors
observed incidents of inadequate classroom control,

3. Prior to 1978-79, Littman had received adequate notice from his
supervisors that classroom discipline must be improved.

4. Standing alone, Littman's failure to maintain order in his classes is

sufficient in itself to justify the Board's decision to withhold his 1980~
81 salary inerement.
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5.

8.

Lesson plans prepared by Littman were insufficiently detailed and
partly contributed to his inability to control his classes,

Although Littman had been a teacher in the district for 24 years,
during that time he had never previously been apprised of any
dissatisfaction with the adequacy of his lesson plans.

General reference by Littman's supervisors to inadequate classroom
discipline was insufficient to put Littman on notice that his lesson
plans also needed improvement. Therefore, inadequate lesson
planning cannot form the basis for withholding Littman's 1980-81
salary inerement.

In 1979-80, Littman relied too heavily on oral instruction. Until
shortly before the close of the school year, he ignored earlier
recommendations of his supervisor to vary his teaching approach by
using more board and seat work.

Proofs failed to establish that Littman used mathematical terms
carelessly or imprecisely. Rather, the proofs show that Littman was
a knowledgeable mathematics teacher who used simplified language
in a conscious effort to make his meaning more understandable to his
audience.
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Based on the facts developed at the hearing and the applicable law, 1
CONCLUDE that the Board's discretionary exercise of its statutory authority to
withhold increments should not be overturned.

N.J.S.A. 18A:29-14 provides that a board of education may withhold, for
inefficiency or other good cause, the employment or adjustment increment, or both,
by recorded roll-call majority vote of the full board. Appeals from such action may
be taken to the Commissioner of Education, who may either affirm or direct that
the increments be paid. A decision to withhold an increment is a matter of essential
managerial prerogative which has been delegated by the Legislature to the local
board. Bernards Tp. Bd. of Ed. v. Bernards Tp. Ed. Ass'n, 79 N.J. 311, 321 (1971);
Clifton Teachers Ass'n, Ine. v. Clifton Bd. of Ed., 136 N.J. Super. 336 (App. Div.
1975). When reviewing such determinations, the Commissioner of Education is

prohibited from substituting his own judgment for that of the local board. His scope
of review is limited to assuring that there exists a reasonable basis for the decision.
Exercise of the discretionary powers of the local board may not be upset unless
patently arbitrary, without rational basis or induced by improper motives. Kopera v.
West Orange Bd. of Ed., 60 N.J. Super. 288 (App. Div. 1960). The burden of proving
unreasonableness rests upon the party challenging the board's action. 60 N.J. Super.

at 297. At the hearing before the Commissioner or his designee, the obligation of
the hearer is to make a de novo and independent decision on the facts. Trautwein v,
Bound Brook Bd. of Ed., (N.J. App. Div., April 8, 1980, A-2773-78) (unreported),
certif. den. 84 N.J. 469 (1980).

As a matter of fundamental due process, petitioner is entitled to receive
advance notice of his unsatisfactory performance so that he has a meaningful
opportunity either "to rectify his deficiencies or to convince the superior that his
judgment is erronecus."” Fitzpatrick v. Montville Bd. of Ed., 1969 S.L.D. 4, 7.
Recently, the State Board of Education reaffirmed the continuing soundness of the
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Fitzpatrick holding. Applegate v. Freehold Reg. High Seh. Dist. Bd. of Ed., 1981
S.L.D. _ (February 4, 1981). Applying that rule to the present facts, it was
improper for the Board to consider lesson planning as one of its grounds for
withholding the increment because Littman had not been given prior notice that his
lesson plans were deficient. Thus, he was effectively deprived of any chance to

correct this perceived shortcoming during the course of the school year. From the
record, it is equally clear that Littman did receive more than adequate warning of
his deficiencies in the areas of classroom discipline and teacher-dominated lessons.

In the exercise of the duty to make independent factual findings, I have
determined that it was also unreasonable for the Board to rely on the
unsubstantiated charge relating to the use of imprecise mathematical terms.
Absent a showing of personal bias or prejudice on the part of the evaluators {(which
does not exist here), generally the Commissioner will refrain from second-guessing
the professional judgment of qualified administrators on the seene. Any evaluation
of teaching competence must necessarily depend to some extent on highly subjective
factors. Cf., Donaldson v. Wildwood Bd. of Ed., 65 N.J. 236, 247 (1947). Evaluation
of a teacher's performance is a matter of total impression, based upon both
objective evidence and subjective judgment. Hillman v. Caldwell Bd. of Ed., 1977
S.L.D. 218. Here, however, the Board failed entirely to prove underlying facts on

which an evaluator reasonably could conclude that Littman used mathematical
terms imprecisely. On the existing record, it is apparent that Littman taught
technically correct definitions of mathematical terms to his classes, but also
explained those words in simpler language so that students would understand the
conecepts.

Since two of the four reasons for the Board's action must be disregarded,
the controlling issue becomes whether the two remaining reasons are sufficient to
justify the Board's decision, Predictably, the petitioner argues that the Board's
action must be invalidated unless all four reasons have been sustained, while the
Board counters that proof of any one of the four reasons would be enough. The
outcome in each individual case depends on the importance of the charges which

906

e T



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5026-80

have been found to be true. Nlustratively, in Ormosi v. Kingwood Bd. of Ed., OAL
DKT. EDU 2726-79, adopted 1980 S.L.D. (July 15, 1980), the Commissioner
upheld the withholding of an employment increment, even though the petitioner was

able to establish legitimate reasons for some of the conduct originally criticized by
the local board. Insofar as the present case is concerned, the most serious of the
charges levied by the Board has been substantiated. Over the years, supervisors
were far more concerned with lack of classroom discipline that with other
comparatively minor criticisms of Littman's performance. Petitioner suggests
alternatively that the matter be remanded to the Board for reconsideration of its
action in light of the factual findings. Under some circumstances a remand might
be warranted, but it would be inappropriate here where the primary charge against
petitioner has been sustained.

Finally, petitioner seeks to invalidate the Board's action because of the
Principal's refusal to meet with him in the presence of a teacher association
representative to discuss the annual evaluation report. An employer's denial of an
employee's request that a union representative be present at an investigatory
interview, which might result in disciplinary action, constitutes an unfair labor
practice. Nat'l Labor Relations Bd. v. J. Weingarten, Ine., 420 U.S. 251 (1975).
There is substantial doubt, however, that a meeting betwen a principal and teacher

to review the final results of an annual evaluation is really an m"investigatory
interview” within the meaning of Weingarten. See, East Brunswick Bd. of Ed. v.
East Brunswick Ed. Ass'n, (N.J. App. Div., April 8, 1980, A-277-78) (unreported). By
the time that such meeting is held, the principal already has the benefit of several
classroom observation reports, copies of which have been previously made available

to the teacher for any comments. At this late stage, the meeting is intended more
for the purpose of explaining the basis of the recommendation to the teacher than
for conducting an inquiry on what recommendation to make. In any event, any
procedural error which may have occurred was cured by the meeting which actually
did take place a few days later between the teacher and his representative, the
Superintendent of Schools and the Principal. Ample opportunity was thus provided
for the teacher's representative to safeguard Littman’s legitimate interests.
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For the foregoing reasons, it is ORDERED that the determination of the
Board of Education of Cranford to withhold petitioner's 1980-8]1 employment and
adjustment increments is AFFIRMED.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF EDUCATION, FRED G. BURKE, who is empowered by law to
make a final decision in this matter. However, if Fred G. Burke does not so act in
forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I HEREBY FILE my Initial Decision with FRED G. BURKE for consideration,

1 Kee 0.

DAT KEN R. SPRINGER, AL
Receipt Acknowledged:
- ’ .
.‘/’r/v /{ ij'/ ,q/f"""»r' o) K '/. L
DATE_, ‘ DEPARTMENT OF EDUCATION

Mailed To Parties:
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1.

2.

Number

J1

&2

&3

F4

&5

J-6

&7

J-8

APPENDIX

LIST OF WITNESSES

Lawrence Littman

Eileen Garfunkel

Robert C. Seyfarth

Description

Copy of Evaluative Report, dated March 31, 1980

Copy of Evaluative Report, dated March 31, 1979

Copy of Evaluative Report, dated March 18, 1978

Copy of Evaluative Report, dated March 29, 1977

Copy of Evaluative Report, dated March 31, 1976

Copy of Unscheduled Evaluation Report, dated February 13,
1976

Copy of Evaluative Report, dated March 31, 1975

Copy of Classroom Observation Report, dated February 29, 1980
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&9

J-10

1

J-12

F13

14

&15

&16

F17

J18

J19

P-1

Copy of Classroom Observation Report, dated February 12, 1980
Copy of Classroom Observation Report, dated January 1, 1980
Copy of Classroom Observation Report, dated January 24, 1980

Copy of Classroom Observation Report, dated December 24,
1979

Copy of Classroom Observation Report, dated January 31, 1979
Copy of Classroom Observation Report, dated January 31, 1979

Copy of Letter dated April 16, 1980, to Lawrence Littman from
the Cranford Board of Education

Copy of a Letter dated March 24, 1980, to Lawrence Littman
from Robert D. Paul, Superintendent of Schools

Copy of a Letter dated March 26, 1980, to Lawrence Littman
from Robert D. Paul, Superintendent of Schools

Copy of a Letter dated March 28, 1980, to Lawrence Littman
from the Cranford Board of Education

Copy of a letter dated April 11, 1880, to Lawrence Littman from
the Cranford Board of Education

Agreement between Cranford Education Association and the
Cranford Board of Education covering the 1978-79 and 1979-80
Sehool years
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P-2

P-3

P-4

P-5

P-6

for id.

R-1
for id.

R-3
for id.

R-4
for id,

R-6

Document entitled Procedures for Evaluation, dated September
1979

Diagram prepared by Lawrence Littman regarding definition of
slope
Diagram prepared by Lawrence Littman regarding binomial

multiplication

Diagram prepared by Lawrence Littman regarding intersection
and union

Book entitled Intermediate Algebra by Edgerton and Carpenter
published by Allen & Bacon, Ine. (1958)

Petitioner's Answers to Interrogatories propounded by
Respondent

Teacher's Lesson Plan Book

Copy of Evaluative Report, dated September 1, 1972

Copy of Classroom Observation Report, dated December 9, 1971

Mimeographed Sheet entitled Good Lesson

Copy of Classroom Observation Report, dated February 3, 1977
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LAWRENCE LITTMAN,

PETITIONER,
V. : COMMISSIONER OF EDUCATICN
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF CRANFORD,
UNION COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioner excepts to the determination by the
Honorable Ken R. Springer, ALJ that his failure to maintain order
in his classes was sufficient to justify the Board's decision to
withhold his 1980-81 salary increment. Petitioner claims that the
administration failed to honor his request that he not be
observed during certain difficult periods. Further, petitioner
contends that the sole reason for the Board's action in with-
holding his employment and adjustment increments for the 1980-81
school year was a disagreement in personal philosophy between
himself and the high school principal. Petitioner argues that,
only if all four of the enunciated reasons were sustained, could
there be sufficient reason established for an increment with-
holding. Respondent’'s reply exceptions generally affirm the
initial decision and refute petitioner's exceptions. Respondent
contends that the proofs herein more than adequately demonstrate
that petitioner was given sufficient notice of the inadequacies
of his lesson planning which c¢onclusion disagrees with the
finding therein by Judge Springer.

The Commissioner finds no merit in petitioner's excep-
tions. The Commissioner determines that in any classroom situa-
tion adequate pupil control through proper motivation must be
achieved for learning to take place. The Commissioner does not
find it necessary to address the Board's arguments concerning the
adequacy of proof of the completeness of petitioner's lesson
plans as the Commissioner determines that the Board had a
sufficiency of reasons to withhold petitioner's employment and
adjustment increments for the 1980-81 school year.
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The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

August 25, 1981
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MARYANN MOLLER,

PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
CITY OF HOBOKEN, HUDSON
COUNTY,
RESPONDENT.

For the Petitioner, Sauer, Boyle, Dwyer, Canellis
& Cambria (William A. Cambria, Esq., of Counsel)

For the Respondent, Robert W. Taylor, Esq.

Petitioner is a fully certified teacher in the employ
of the Hoboken Board of Education, hereinafter "Board." She
alleges that the Board in reemploying her violated its policy in
denying her credit on its salary guide for her previous years of
employment service in the Hoboken School District. Petitioner
seeks an order from the Commissioner of Education directing the
Board to accord her such credit and appropriate placement on its
salary guide with all back pay owing and due her. The Board
denies petitioner's allegations herein and avers that its actions
with respect to her reemployment were in all ways proper and
legally correct.

Hearing was conducted in this matter on March 1, 1979
by a hearing examiner appointed by the Commissioner. The report
of the hearing examiner follows.

The hearing examiner observes from the record herein
that the following relevant facts giving rise to this controversy
do not appear to be in dispute:

1. Petitioner is a fully certified teacher who was
initially employed by the Board in September of the 1962-63
academic year. She was continuously reemployed by the Board for
each subsequent academic year thereafter up to and including the
1965-66 academic year. Thereafter, petitioner requested and was
granted maternity leave for the 1966-67 and 1967-68 academic
years, subsequent to which petitioner resigned.

2, Petitioner was reemployed by the Board as of the
1974-75 academic year as a per diem substitute teacher for
approximately six weeks (P-1) and thereafter as a Title I ESEA
teacher of mathematics at an annual salary of $9,900, effective
October 16, 1974. (P-2) The salary represented placement on the
first step of the Board's then existing teachers' salary guide.
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3. For each successive academic year of reemployment
the Board advanced petitioner one step on its salary guide, up to
and including the 1978-79 academic year when this matter was
heard by the Commissioner.

4. At no time since her reemployment by the Board was
petitioner granted credit on the teachers' salary guide for her
previous employment service, 1962~63 through 1965-66.

The hearing examiner observes the following from the
interrogatories (R-1) propounded by the Board to petitioner:

*k ok

"8. Attach a copy of the policy of the Board
referred to in paragraph 6 of the Petition.

"[Petitioner's written response] I am not
aware of any written Board policy; however,
since the Board was granting credit for prior
service to other teachers with prior service,
I am led to Dbelieve that there is an
unwritten policy of granting credit. *see
rider attached.

*ok ok

"RIDER to page 3, Interrogatory #8

"My conversations with Mr. Raslowsky have
reinforced‘this view."
(R-1, at'p. 3 with attachment)

Petitioner's responses to the interrogatories reveal in
pertinent part that the annual salaries she received for the
academic years 1974-75 through 1977-78 were $9,900 (1974-75);
$10,300 (1975-76); $12,031 (1976-77); and $13,572 (1977-78).
(P-6, Item #3)

Petitioner testified as follows with respect to her
break in employment service in the Hoboken School District:

A. "I took a maternity leave. I had my son
in October of that year.

"I got a year's maternity leave and the
next year I applied for an extension of
the year and after that I just had to
resign because they wouldn't give me any
more, which is normal.



You are viewing an archived copy from the New Jersey State Library.

Q. "So, that was in 1968 when the resigna-
tion first occurred?

A. "Right."
(Tr. 11)

In regard to the Board's: approved teachers' salary
schedules for the 1974-75 through the 1978-79 academic years (J-1
through J=5) petitioner testified that had the Board granted her
the four years' prior employment service credit (1962-63 through
1965-66), she would have been entitled to be paid the following
annual salaries commencing with her second period of employment
as a full time teacher:

1974-75 - $11,700
1975-76 - $12,200
1976-77 - $14,188
1977-78 - $15,919
1978-79 - $17,000 (Tr. 16-20)

Petitioner testified that after she was reemployed as a
full time teacher during the 1974-75 academic year, she learned
in January 1975 that two other teachers similarly reemployed were
granted credit by the Board for prior teaching experience.
Petitioner further testified that when she questioned the Assis-
tant Superintendent about the fact that she was not given credit
on the salary guide for her prior teaching experience, he told
her that her initial salary upon reemployment was based upon
whatever arrangements she had made with the Superintendent at the
time said employment became effective. (Tr. 21, 23, 35A) The
record of petitioner's testimony reveals that she then spoke to a
Board member regarding this matter and was told to write a letter
to the Board President which she claimed to have done. The
letter of reference which was marked as an exhibit for identifi-
cation at the hearing (P-5) is dated January 4, 1977, approxi-
mately two years after petitioner was reemployved by the Board.
Counsel for the Board placed an objection on the record in regard
to this exhibit being placed in evidence on the basis that it was
not a document which the full Board had officially received at
any time. The hearing examiner reserved the right to determine
the relevancy of this exhibit after the entire record of this
matter had been finalized. It 1is Thereby determined that
the letter in guestion is relevant to the extent that it provides
clarification with respect to the sequence of events in support
of petitioner's claim and is now in evidence for that limited
purpose.

It reads as follows:
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"Dear [Board President],

"In October, 1974 I returned to teaching in
the Hoboken Public Schools. I was previously
-employed by the Hoboken Board of Education
from September, 1962 to June, 1966 at which
time I took a Maternity leave. I decided to
stay at home until my children began school.
"At the time of my appointment in October,
1974 I was hired at minimum salary and
received none of my four years experience.
However, at that time and since, teachers
have been appointed in Hoboken and have been
given their experience. In two instances
that I know of, the teachers worked for the
Hoboken Board of Education, left to work for
other Boards of Education, and then returned
to Hoboken and were given experience years, I
therefore feel that I should also be granted
my four years experience--especially since
all seven of my years have been here in
Hoboken.

"Members of my family and I have spoken to
several members of the Hoboken Board of
Education, *** -~ all feel I am entitled to
the four years experience, however nothing
seems to be done.

"I sincerely hope you will give this matter
your kind attention." (P-5)

The hearing examiner finds and determines from peti=-
tioner's own testimony and from the Board minutes of January 11
and February 8, 1977 (P-3, P-4) that there is no indication that
such letter was acted upon or received by the Board. (Tr. 27)

Petitioner also testified that she again approached the
first Board member with whom she had originally discussed the
matter of credit for her prior teaching experience. She said
that he had discussed her request with other Board members and
that he was of the opinion the matter would be taken care of by
the Board at a later date. Finally, petitioner testified that no
such action had been taken by the Board thereafter. (Tr. 28)

The hearing examiner observes from the record of the
testimony of the then Assistant Superintendent who was called to
testify on petitioner's behalf that it is not dispositive of
petitioner's claim herein. (Tr. 45-57)

Subsequent to the hearing in this matter petitioner
filed a letter Brief summarizing her position herein. The Board
indicated that no Brief would be forthcoming, but instead it
would rely on the record developed thus far.

917



You are viewing an archived copy from the New Jersey State Library.

Petitioner argues that her resignation after the
1965-66 school year was required by the Board in 1968 after she
had been granted two successive years' maternity leaves of
absence. She relies on the testimony and exhibits in evidence to
argue, further, that she had no knowledge when she resumed her
second period of employment that any teacher returning to the
Hoboken School System would be entitled to a higher placement
than the first step on the salary guide.

Petitioner argues that it was only when she became
aware that the Board did, in fact, credit two teachers with prior
teaching experience on the salary guide did she then pursue such
efforts on her own behalf with the Assistant Superintendent and
certain Board members. Such efforts, however, were unsuccessful
since the Board failed to take action in regard to her request.

Petitioner relies on the testimony of the Assistant
Superintendent regarding the fact that, although certain teachers
who were hired received credit for prior teaching experience,
there was no recommendation to the Board in their personnel file
to that effect.

Petitioner maintains that the applicable provision of
N.J.S.A. 18A:29-4.1 has been interpreted by the Commissioner to
mean that when a board does not adopt a written policy in its
salary guide with respect to the equitable treatment of teachers
and their placement on its salary guide, then, absent such
policy, it may not differentiate between and among those teachers
whom it hires in regard to placement on its salary guide as is
the case herein.

The hearing examiner has reviewed the entire record of
this matter and finds and determines as follows:

1. The Board acted within its discretionary authority
not to renew petitioner's employment after the 1967-68 academic
year when, by virtue of her own testimony, it would not grant her
a third consecutive maternity leave of absence.

2. Petitioner was properly reemployed as of October
1974 (1974-75 academic year) as a new full time teacher on the
first step of the teachers' salary guide without being credited
for her years of prior employment service.

3. The Board complied with the provisions of N.J.S.A.
18A:29-9 in establishing petitioner's initial placement on its
salary guide when it reemployed her as of October 16, 1974.

The hearing examiner finds no merit in petitioner's
claim that the Board is required by the above-cited statute to
treat petitioner the same as all other teachers it initially
hired or rehired regarding credit for prior teaching experience.
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4, Petitioner  has failed to establish by a
preponderance of credible evidence that the Board, absent a
formal written policy with respect to granting all teachers
credit for prior teaching experience, arbitrarily, capriciously
or illegally determined her initial placement on the teachers’
salary guide when it reemployed her during the 1974-75 academic
year.

Accordingly, in view of the above findings and determi-
nation, it 1s recommended to the Commissioner that the instant
Petition of Appeal be dismissed.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the entire record in this
matter including the report of the hearing examiner. The Com-
missioner notes that exceptions were filed by petitioner in
accordance with N.J.A.C. 6:24-1.17(b).

Petitioner takes exception to the hearing examiner's
conclusion that the Board did not abuse its discretion in placing
petitioner on the first step of the salary guide when she was
reemployed as of October 6, 1974.

Petitioner contends that N.J.S.A. 18A:29-4.1 provides
for boards of education to adopt salary policies for all teaching
staff members and that such provision requires more than a single
salary schedule. Petitioner further contends that when a board
fails to adopt such policy and treats various individuals
differently, such action 1is arbitrary. Petitioner cites in
support of such argument Cusack v. Board of Education of the
Borough of West Paterson, 1970 S.L.D. 144; Convery v. Board of
Education of Perth Amboy et al., 1974 S.L.D. 372; and Cafarelli
et al. v. Long Beach Island Board of Education, 1976 S.L.D. 989.

The Commissioner finds no merit in such arguments. The
Commissioner notes that N.J.S.A. 18A:29-4.1 is permissive, not
mandatory, in relation to the adoption of salary policies. In
the absence of an adopted policy in regard to initial placement
upon the salary guide, a board is governed by the provisions of
N.J.S.A. 18A:29-9 which states:

"Whenever a person shall hereafter accept
office, position or employment as a menmber
in any school district of this state, his
initial place on the salary schedule shall be
at such point as may be agreed upon by the
member and the employing board of education.”
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The Commissioner further notes that these cases cited
by petitioner represent disputes over interpretation of appro-
priate placement upon a salary schedule based upon existing
salary policies.

Petitioner further argues that N.J.S.A. 18A:29-7
provides for credit for years of employment and thus petitioner
should be accorded recognition of previous service in conformity
with such statute. The Commissioner does not accept such inter-
pretation. He notes that N.J.S.A. 18A:29-7 sets forth a minimum
salary schedule which applies only in those instances where
compensation for teaching staff members falls below the minimum
level or where no schedule or policies exist. All other
districts are governed by the provisions of N.J.S.A. 18A:29-4.1
which states, inter alia:

"A board of education of any district may
adopt a salary policy, including salary
schedules for all full-time teaching staff
members which shall not be less than those
required by law.***"

(Emphasis supplied.)

Further, assuming arguendo that N.J.S.A. 18A:29-7 did apply, the
Commissioner is constrained to observe that the statute must be
read in para materia with N.J.S.A. 18A:29-9, as cited ante. The
term "years of employment" must therefore be read as years of
employment as credited upon initial employment.

Accordingly, and for the reasons contained herein, the
Commissioner affirms the findings and conclusions of the hearing
examiner and adopts them as his own.

Petition is dismissed.

COMMISSIONER OF EDUCATION

August 25, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 5261-80

AGENCY DKT. NO. 358-7/80A
IN THE MATTER OF:

LESLIE NEWMARK,
Petitioner
V.
BOARD OF EDUCATION
OF THE TOWNSHIP OF
WOODBRIDGE, MIDDLESEX COUNTY,

Respondent
Record Closed: April 26, 1981 *Decided: July 17, 1981
Received by Agency: 070/ 7 y Mailed to Parties: 022} 4
*Extension Granted
APPEARANCES:

Stephen E. Klausner, Esq. (Klausner & Hunter), for the Petitioner
Joseph J. Jankowski, Esq. (Hutt, Berkow, Hollander & Jankowski), for the
Respondent

BEFORE DANIEL B. MC KEOWN, ALJ:

Leslie Newmark (petitioner), employed as a teacher by the Board of Edueation
of the Township of Woodbridge (Board), challenges the action of the Board by whieh his
employment increment for the 1980-81 academic year was withheld as being unduly harsh
under the circumstances.
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The Commissioner of Education transferred the matter to the Office of
Administrative Law as a contested case, pursuant to N.J.S.A. 52:14F-1 et seq. A
prehearing conference was conducted in the matter, during which agreement was reached
that the following two issues are presented for adjudication:

1. Whether or not the Board's action to withhold petitioner's salary incre-
ment for 1980-81, an amount of $1,662 for the reasons set forth in its
letter to him dated April 25, 1980 (R-4), in light of the information it
had (R-1 through R-4), is arbitrary, capricious, or unreasonably excessive

for the infraction committed;

2. If the action of the Board is found to be arbitrary, capricious, or
unreasonably excessive, what discipline, if any, should be imposed.

Because all relevant documents (R-1 through R-4) are stipulated and the
essential facts of the matter, except as otherwise noted, are not in dispute, the matter
shall be decided by way of cross~-motions for summary decision.

Petitioner has been employed by the Board as a teaching staff member since
1966. From that time until September 30, 1979, his employment record has been
unblemished. Petitioner was notified by letter dated April 25, 1980, that the Board
determined at a meeting held April 24, 1980, to withhold his salary inerement for 1980-81
for the following three reasons (R-4):

1. The misuse of a sick day on Tuesday, October 2, 1979, by having your
brother-in-law call in sick for you while you were, in fact, vacationing in
Acapulco.

2. The misuse of a sick day on Wednesday, October 3, 1979, by having your
brother-in~law call in sick for you for that date while you were, in fact,
not ill.

3.  The misuse of a sick day on Friday, October 5, 1979.

There is no dispute that petitioner was absent from his teaching duties the
entire week beginning Monday, October 1, 1979, and through and including the following

922
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Monday, October 8, 1979. It must be noted that Monday, October 1, 1979, was a
legitimate school holiday for all school teachers in the Board's employ, as was the
following Monday, October 8, 1979. Additionally, it must be noted that Thursday,
October 4, 1979, was a legitimately authorized personal leave day for petitioner.
Sandwiched in between the legitimate days of absence are, of course, petitioner's
absences on October 2, 3, and 5, 1979.

The principal of the school to which petitioner was assigned developed a
suspicion on or about October 2, 1979, that petitioner was not i1l when he attempted to
contact petitioner that day for clarification of his substitute lesson plans. The principal
was not successful in his attempts to contact petitioner at his home. The principal again
unsuceessfully attempted to contact petitioner on the next day, October 3. The prineipal
contacted the assistant superintendent in charge of personnel (assistant superintendent) to
relate his suspicions to him. The principal had his suspicions further confirmed by
petitioner's absence, albeit legitimately, on Thursday, October 4, followed by a sick day,
October 5, which, in turn, led into the sehool holiday on Monday, October 8.

On October 9, 1979, when petitioner returned to his teaching duties, the
prineipal inquired of him the reasons for his absences on October 2, 3, and 5. Petitioner
was to have admitted he went‘to Acapulco but "...that the [petitioner] was in New
Jersey on Friday [October 5, 1979] but did not feel like coming in that day..." (R-2B).
The principal submitted an oral report to the assistant superintendent, followed thereafter
by a written report. (R-2B)

The assistant superintendent then met with petitioner the same day, October
9, 1979, to discuss petitioner's whereabouts on October 2, 3, and 5. The assistant
superintendent then submitted a report to the Superintendent, based on that conversation,
which recommended

"...a discussion be held before the Personnel Committee [of the
Board] with the administrative recommendation being made that
the following actions be taken: (R-2)

1. [Petitioner] should not receive any pay for October 2, 3, and
5, 1979.

2. That [petitioner] have his increment and salary adjustment
withheld for the 1980-81 school year..."
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A meeting with the Board's personnel committee and petitioner, represented
by counsel, was held January 17, 1980, at which minutes were taken. (R-1) The personnel
committee had before it the principal's report to the assistant superintendent (R-2B), the
assistant superintendent's report to the superintendent (R-2), and, presumably, a hand-
written note petitioner submitted to the assistant superintendent. (R-2¢)

The following represents of the facts the personnel committee, hence the
whole Board, had before it when it determined to withhold petitioner's salary increment
for 1980-81.

Petitioner admits that on the Saturday preceding Monday, October 1, 1979, he
and his wife, a part-time employee of Eastern Airlines, determined to vaeation in
Acapulco, Mexico. Petitioner suggests that because his wife is a part-time employee she
is not normally entitled to regular blocks of vacation time. Consequently, it is implied,
when time-off comes her way she must take it. In any event, petitioner admits that upon
his departure for Acapulco on September 29, 1979, he had no intention of reporting for
duty on October 2, 1979. In fact, petitioner had made arrangements with his brother-in-
law to report him sick to school authorities on October 2, 1979. Petitioner was, in fact,
reported to school authorities as being sick on Octoi)er 2, 1979, but the record is not clear
whether petitioner himself, or his brother-in-law, called him in sick. Regardless,
petitioner was still in Acapuleo at the dawn of October 2, and, he contends, he was in the
process of contracting diarrhea.

Petitioner and his wife returned to New Jersey at approximately 11:30 p.m. on
the evening of October 2, 1979. Petitioner contends his diarrhea affliction became worse
on the flight back to New Jersey to the extent he could not report to work on Wednesday,
October 3, 1979. Petitioner did not, in fact, report to work October 3, nor did he remain
at his own residence that day. Petitioner travelled to his mother's home in Morgan, New
Jersey. The assistant superintendent states that petitioner, in a face-to-face meeting on
October 9, 1979, after school authorities suspected petitioner had been vacationing the
prior week, states petitioner admitted he worked on the roof of his mother's home on
October 3, 1979. Petitioner denies he worked on the roof of his mother's home and asserts
he was not sufficiently recovered from the diarrhea to climb ladders to get on a roof.
Petitioner explained that he was too afflicted to drive to his mother's house; she, his
mother, had to come to his house to drive him to her house.
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The following day, Thursday, October 4, 1979, was the legitimately authorized
personal leave day granted petitioner for him to attend an anniversary party. Petitioner
called in sick the following day, Friday, October 5, 1979, not for his diarrhea affliction
but, as he explained in his own handwritten note submitted to the assistant superinten-
dent: (R-2¢)

"Friday Oct. 5, was a sick day taken for I was not feeling well due
to the party the previous night."”

It is noted here that petitioner was not under a physician's care at any time

material herein.

The assistant superintendent states that petitioner admitted to him in the
face~-to-face meeting held October 9, 1979 that he, petitioner, stated "... that on Friday,
October 5, 1979, he did not feel like going to work and called in sick himself. He then

went to his mother's house and again worked on her roof..." {(R-2)

Subsequent to the meeting of the Board's personnel committee meeting of
January 17, 1980, petitioner's mother filed the following certification with the Board on
January 31, 1980:

2. [My son] advised me that Assistant Superintendent of
schools, Norman Lunde has submitted a report to the Board
of Education which states that my son came to my house on
October 5, and October 7, 1979 and worked on my roof which
at the time had a leak.

3. Although Leslie was in my house on both days while I nursed
him for diarrhea and nausea, in point of actual fact, he
performed no work, labor or services of any kind, shape or
matter on either day, despite the fact that I attempted to
have him do so. He was simply to ill to do anything.
This coneludes a recitation of the facts of the matter as the Board had before
it on April 24, 1980, through its personnel committee, when it determined to withhold

petitioner's salary inerement for 1980-81.

DISCUSSION OF LAW

N.J.S.A. 18A:29-14 provides authority for boards of eduecation to "...withhold,

for inefficiency or other good cause, the employment increment, or the adjustment
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inerement, or both, of any member in any year..." The issue, as earlier stated, is whether
the Board had good cause to withhold petitioner's increment for 1980-81 and, if so,
whether under the circumstances the withholding of the increment is excessive diseipline.
The measure of good cause is not whether one who reviews an action taken agrees with
that action, but whether there is a reasonable basis for the action to have been taken.
[See generaily Kopera v. Board of Education of West Orange, 60 N.J. Super. 288 {(App.
Div. 1960)]

Petitioner argues that because of his unblemished fourteen year record in the
Board's employ, together with his acecum ulation of more than 100 available sick days, the
withholding of a salary increment in the amount of $1,662 for his admitted wrongful use
of one of his available sick days, October 2, is unduly harsh. Petitioner contends he was,
in faet, sick on October 3 and October 5. Petitioner relies in support of his argument that
the penalty imposed is excessive on the State Board of Education's ruling in Alan DeOld
and the Verona Education Ass'n. v. Board of Education of the Borough of Verona, 1978

S.L.D. 1006 by which the State Board reversed the Commissioner's determination to
affirm the board's action to withhold DeOld's salary increment. The State Board ruled
that "other good cause" was not established for the increment to have been withheld and
that the local board's action to withhold the increment was harsh and excessive. _1d at

1007. Petitioner cites another case, Patricia Baumlin v. Board of Education of the

Township of Woodbridge by which the State Board reversed the Commissioner's ruling to
affirm Baumlin's salary increment withholding. 1980 S.L.D. - (July 2, 1980) The State
Board reasoned that the board failed to consider Baumlin's excellent record as a teacher

in its empioy when it imposed the discipline of inecrement withholding for her absence

from school without permission.

The circumstances here, (petitioner's departure for Acapulco on Saturday,
September 29, 1979, knowing full well that Monday, October 1 was a holiday, and that on
Tuesday, October 3 he had no intention of reporting to duty and, in fact, failed to report
to duty that day, in conjunction with his planned personal leave day for Thursday,
October 4, and the following Monday being a school holiday) are too coincidental for one
to seriously believe he was "sick" on October 3 and October 5. He obviously was not
sufficiently ill to leave his own residence to go to that of his mother's and, it is
immaterial under the circumstances, whether he did work on his mother's roof. That
petitioner should sechedule himself to arrive from Acapulco at approximately midnight of

Tuesday, October 2, leads me to conclude he had no intention of reporting to work on
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Wednesday. Petitioner's asserted illness on Friday, stemming from a party on the
preceding Thursday, simply stretches credulity to accept as truth that Friday was not
intended by him to be used as a sick day —whether he was or was not sick.

In my view, the Board acted reasonably under the circumstances to withhold
petitioner's salary increment for 1980-81. There is sufficient reason in the record to
support that action as controverted here. Petitioner has failed to establish the Board
acted arbitrarily, capriciously, unreasonably, or that the discipline is excessively harsh. In
the Matter of the Tenure Hearing of Catherine Reilly, School District of the City of
Jersey City, 1977 S.L.D. 403, 414 the Commissioner noted:

", .. pupils are required to be in regular attendance in the public
schools, [citation omitted] no less a requirement should be made
upon the teachers who are to serve pupils. . ."

Petitioner has failed in his proofs to set aside the action of the Board by which
it has withheld his salary increment for 1980-81. The petition of appeal is dismissed.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days. and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordence with N.J.S.A.
52:14B-10.

927



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 5261-80

I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

1, ( () b Mk
DA DAN B. MC KEOWN, ALJ

Receipt Acknowledged:

’

DATE DEPARTMENT OF EDUCATION

Mailed To Parties:

plb
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LESLIE NEWMARK,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF WOODBRIDGE,
MIDDLESEX COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioner excepts to the determination by the
Honorable Daniel B. McKeown, ALJ that in the matter presently
controverted the Board's action in withhclding his 1980-81 salary
adjustment and increment was a valid exercise of its statutory
authority. Petitioner, while admitting that sick leave was
utilized for vacation purposes, contends that the rest and
relaxation of vacation is so close to the purpose of sick leave
that his use thereof was not serious enough to justify the with-
holding of his increment. The Board's reply exceptions refute
those of petitioner and affirm the initial decision. The Commis-
sioner finds no merit in petitioner's novel argument. Peti-
tioner's reliance on Patricia Baumlin, supra, is inapposite to
the present matter.

The Commissioner notes that N.J.S.A. 18A:30-1 as a
definition of sick leave states in its entirety:

"Sick leave is hereby defined to mean the
absence from his or her post of duty, of any
person because of personal disability due to
illness or injury, or because he or she has
been excluded from school by the school
district's medical authorities on account of
a contagious disease or of being guarantined
for such a disease in his or her immediate
household."

Nothing therein refers to sick leave as vacation time and, in the
Commissioner's opinion, the use of sick-leave days for vacation
time cannot be legitimatized. See Jean Warren v. Board of
Education of the Borough of Brooklawn, 1976 S.L.D. 980.
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The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

August 26, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT, NO, EDU 3808-80
AGENCY NO, 281-6/80A

IN THE MATTER OF:

THE TENURE HEARING

OF PORTIA WILLIAMS,
SCHOOL DISTRICT OF

THE BOROUGH OF RED BANK,
MONMOUTH COUNTY

Record Closed: May 27, 1981 Decided: July 10, 1981
Received by Agency: % /3/ V.24 Mailed to Parties: ? wﬁ 15,7247
APPEARANCES:

Martin M. Barger, Esq.(Reussille, Cornwell, Mausner & Carotenuto, attorneys) for
the Petitioner, School District of the Borough of Red Bank

Arnold M. Mellk, Esq. (Greenberg & Mellk, attorneys) for the Respondent, Portia
Williams

BEFORE BEATRICE S. TYLUTKI, ALJ:

Written charges against Portia Williams, a teacher with tenure status, were
certified to the Commissioner of Education by resoclution of the School District of the
Borough of Red Bank, Monmouth County. On June 16, 1980, this matter was transferred
to the Office of Administrative Law for a determination as a contzsted case, pursuant to
N.JS.A. 52:14F-1 et seq.
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At the conclusion of the presentation of the petitioner's case, Mr. Mellk moved
to dismiss the charges on the basis that the petitioner failed to show a prima facie case as
to each of the three charges brought against the respondent. By order dated May 7, 1981,
I dismissed Charges 2 and 3. This order was affirmed by the Commissioner of Education
on June 9, 1981,

Prior to discussing the faets in the matter relevant to Charge 1, it is
appropriate to consider two matters raised by Mr. Mellk in his trial brief. The first deals
with the standard of proof in tenure matters.

Mr. Mellk argues that the standard of proof should be clear and convincing
evidence rather than the preponderance of evidence standard which heretofore has been
applied in such cases. He relies on a recent Appellate Division decision which held that
the standard of proof in a medical license disciplinary proceeding is clear and convincing
evidence, the standard used in disbarment proceedings against attorneys, In the Matter of
the Revocation of the License of Polk, 178 N.J. Super. 191 (App. Div. 1981).

Although Mr. Mellk recognizes that the removal of a teacher from a tenure
position is not the same as the revocation of the teaching certificate, he notes that the
statutory grounds for both matters are the same, N.J.S.A. 18A:6-38, N.J.A.C. 6:11-3.7 and
N.J.S.A. 18A:6-10. Additionally, Mr. Mellk argues that the removal of a teacher from a
tenure position may have the same effect, that of depriving the person of his ability to
obtain comparable employment within the State of New Jersey.

Mr. Barger disagrees and relies on the prior school law decisions holding that
the standard of proof in tenure matters is the preponderance of credible evidence. See, In
the Matter of the Tenure Hearing of Madeliene Ribacka, 1978 S.L.D. 929, 936; In_the
Matter of the Tenure Hearing of Arlene Dusel, 1978 S.L.D. 526, 529 aff'd by the State
Board of Education, 1979 S.L.D. (August 8, 1979); In the Matter of the Tenure
Hearing of John Orr, 1973 S.L.D. 40, 48.

Having considered the matter, I CONCLUDE that the removal of a teacher
from a tenure position is not tantamount to the revocation of the teaching certificate. In
a tenure matter, the issue is whether a teacher is entitled to a specifiec position and
another proceeding must be initiated prior to the revocation of the teaching certificate,
N.J.A.C. 6:11-3.7. The fact that a teacher who loses a tenure position may have
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difficulty finding another teaching position is clearly distinguishable from the situation in
which, after revocation of a license, a person is absolutely precluded from practicing the
licensed occupation. The respondent has not produced any convineing evidence to show
that the removal from a tenure position is equivalent to the revocation of the teaching
certificate. Therefore, | CONCLUDE that the rationale of the Appellate Court in Polk,
supra, is not applicable in teacher tenure matters and that the standard of proof in these
cases is the preponderance of evidence,

The second matter deals with the testimony of the pupils.

On the first day of the hearing, Mr. Mellk requested that the students to be
called as witnesses be limited to those students mentioned in the Statement of Evidence
attached to the charges, namely, "K.L.", "S.W.", "N.H.", "A.S.", "T.R." and "C.C." * At
the Prehearing Conference, Mr. Barger indicated that the petitioner would be calling
additional students as witnesses and later submitted lists of these witnesses to Mr. Mellk.
Thereafter, Mr. Mellk deposed the students on these lists, It was not until the first day of
the hearing that Mr. Mellk raised an objection to the testimony of students not listed in
the Statement of Evidence. [ ruled that Mr. Mellk's objection was out of time and

admitted as witnesses those students who were deposed by Mr. Mellk.

In his trial brief, Mr., Mellk requests that the testimony of the students not
listed in the Statement of Evidence be excluded from consideration. Of the six students
mentioned in the Statement of Evidence, three testified at the hearing.

Mr. Mellk has presented no valid reason for striking the testimony of the
students not listed in the Statement of Evidence. Charge I alleges that the respondent hit
some of her students. The respondent had ample notice of the names of the students who
were to be witnesses and, as already stated, Mr. Mellk deposed the students prior to the

hearing.

Therefore, I CONCLUDE that none of the testimony of the students will be
excluded from the record.

* Initials will be used instead of the names of the students, who are all minors, in this
initial decision.
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The remaining charge, Charge I, alleges that:

Portia Williams, on several occasions, has struck pupils in her
class with a ruler. This conduct is in direct violation of
N.J.S. 18A:6-1, which specifically prohibits corporal
punishment of pupils.

Joan Abrams, Superintendent of Schools of the Borough of Red Bank, testified
that on March 12, 1980, she received a telephone message from her secretary stating that
an unidentified person had called her about a teacher hitting pupils (P3, 2 T 86). The
caller gave the secretary a telephone number. On the next day, Ms. Abrams called the
number and spoke to Mrs. Lucas who stated that her son, "K.L.", was in the respondent's
first grade class at the Primary School. Mrs. Lueas claimed that Ms. Williams hit her
pupils (2 T 88-9).

Ms. Abrams called Richard Frushon, the principal of the Primary School and
told him to speak to "K.L." (2 TS5, 88-9). Thereafter, at the request of Ms. Abrams,
Mrs, Lucas sent Ms, Abrams a letter, dated March 26, 1980, setting forth her complaint
against the respondent (2 T 90).

Mr. Frushon informed Ms. Abrams that he received a complaint about the
respondent from Mr. and Mrs. Clark (2 T 55, 93-4). The Clarks claimed that the
respondent was humiliating their son, "C.C.", in front of the class and that she hit "C.C."
At the request of Mr. Frushon, Mr. and Mrs. Clark sent a letter to him, dated March 24,
1980, setting forth their complaint. Ms. Abrams testified that she also received a
complaint from Mrs. Clark about the respondent's comments regarding "C.C."'s personal
hygiene (2 T 97, 122).

According to Mr. Frushon and Ms. Abrams, it was the petitioner's policy that
complaints against teachers should be in writing (2T 65, 112). Two parents of students in
the Primary Schocl testified that they complained to Mr. Frushon that their children were
hit by a teacher (not the respondent) and they were not asked to submit complaints in
writing (3 T 105, 109).

Mr. Frushon, stated that the school policy gave him the option of deciding
whether or not to consult with Ms. Williams regarding these complaints (2 T 65-6). He
elected not to discuss the matters with the respondent or any of her colleagues, and he did
not make any observations of respondent's classroom activities to determine if the
complaints were true (2 T 66, 72-3, 78-9).
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As a result of the complaints received from Mrs., Lucas and the Clarks,
Mr. Frushon interviewed "K.L." and "C.C." in his office. He then called to his office and
interviewed the other students mentioned by either "K.L." or "C.C." as having been hit by
Ms. Williams., Mr. Frushon's secretary was present during these interviews and
Ms. Abrams was present during some of the interviews (2 T 89, 108, 66-7, 81). A written
summarization of the interviews, dated March 18, 1980, was prepared by Mr. Frushon and
submitted to Ms. Abrams.

After the initial interview of pupils by Mr. Frushon, the pupils were later
interviewed by Mr. Frushon, togther with Mr. Barger (2 T 81). Some of the pupils were
interviewed a third time by Mr, Frushon to see if they could identify the alleged ruler
used by Ms. Williams (2 T 81).

Ms, Abrams presented the matter to the Red Bank Board of Education in April
1980. Augustino Monteiro, 8 member of the Board at that time, was concerned about the
timing. Ms. Williams had made a controversial statement at the Board meeting of
March 11, 1980, which received wide publicity (3 T 7). Mr, Monteiro recalled that the
Board was told about a complaint that Ms. Williams hit a student sometime in the fall of
1979 (3 T 6). Mr. Frushon stated that there had been a complaint against the respondent
in September on October 1979, but the parent decided not to pursue the matter and there
was no investigation by his office (3 T 182-4). Except for the complaints mentioned
herein, Mr. Frushon had received no other complaints about Ms. Williams during her
employment at the Primary Sehool (2 T 129-31).

Mr. Frushon testified that he was aware that Ms, Williams made a controver-
sial speech at the March 11, 1980 meeting of the Red Bank Board of Education (2 T 75-7).
Ms. Abrams, who was present at the March 11, 1980 meeting, considered Ms. Williams'
remarks to be racist and anti-semitic (2 T 126) but denied any connection between
respondent's speech and the filing of eharge 1 against her (2T 126-7).

In June, 1980, Ms. Williams was suspended with pay pending the resolution of
the charges by the Commissioner of Education.

At the hearing, the Board called 16 former pupils of Portia Williams as

witnesses, but only 14 testified. One student, "C.S.", was excused after she failed to show
an ability to distinguish between right and wrong (1 T 195-7). Another student, "L.Y." was
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excused because her name was not on petitioner's list of witnesses and Mr. Mellk did not
depose her prior to the hearing (1 T 139-41). The students who testified had different
types of social and economic backgrounds, some were quiet and others misbehaved in
class, and some were slow learners and others were bright. All of the students were
between seven and nine years old at the time of the hearing.

Of the students who testified, six were in respondent’s first grade class during
the 1979-80 school year. These five students are "K.L.", "C.C.", "J.B.", "A.8.", "L.M." and
"D.B.",

"K.L." stated that he was not hit by Ms, Williams (1 T 53) but that she hit a
number of students on the hand with a ruler (1 T 50-1). "K.L." was afraid that the
respondent would hit him (1 T 53-4). He admitted being upset in the beginning of the
school year about being in school. The respondent comforted him and had him call home
for assurance (1 T 58-9). The mother of "K.L." filed a complaint about the respondent
with Ms. Abrams and he was transferred out of the respondent's class.

"C.C." stated that Ms. Williams punished him by hitting him on the hand with a
ruler and that this upset him (2 T 29-30). He was visibly upset about the fact that the
respondent asked him if he washed and changed his clothes and about being sent to the
nurse to clean up (2 T 30-2).

"J.B.", "A.8." and "L.M.", testified that they got into trouble in Ms, Williams'
class and she punished them by hitting them on the hand with a ruler (1 T 29-30, 68, 135).
These students liked the respondent, were not scared of her and were not hurt when she
hit them with the ruler (1 T 41-2, 72, 74, 138).

"D.B." testified that she was not hit by Ms. Williams, but that she saw other
students being hit on the hand with a ruler (1 T 156~7). She liked Ms. Williams (1 T 158).

"K.L." and "L.M." stated that they told their respective parents that the
respondent hit her pupils (2 T 57, 138).

The remaining eight students who testified had Ms. Williams as their first
grade teacher during the 1978-79 school year. Five of these students, "G.D.", "B.G.",
"M.W.", "B.J.", and "S.B." testified that Ms. Williams on one occasion lined up the entire
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class and hit each student on the hand with a ruler because the class was noisy while she
spoke to another person in the doorway (1 T 80-81, 113, 145, 165, 2 T 9). One student,
"B.D.", testified that he did not recall such an incident (1 T 189). The other two students,
who had the respondent as their teacher in the 1978-79 school year, "S.D."” and "T.D.",
were not asked whether there was a time when Ms. Williams hit the entire class.

"G.D.", "S.D.", "B.G.", "B.J.", "B.D.", "T.D." and "S.B." testified that
Ms. Williams hit them individually on the hand with a ruler when they got into trouble in
her class (1 T 78-9, 96-7, 110-1, 166-7, 178-9, 198-200, 2 T 6-7). These students liked Ms.
Williams and were not afraid of her (1 T 93, 102, 107, 116, 152, 172, 202, 2 T 19-22).

"B.G." and "S.B." testified that they told their parents that they had been hit
by Ms. Williams (1 T 117-8, 2 T 18).

Ms. Williams, who had been employed by the petitioner for nine years (3 T
117), denied that she has ever hit any children in her class with or without a ruler (3 T
119, 121). When "K.L." was transferred from her class in April or May 1980, Mr. Frushon
refused to give any reason for the transfer (3 T 132-3). She was not informed about the
complaints made against her until a copy of the formal charges were presented to her by
Mr. Frushon's secretary (3 T 129). About the same time, she received a formal evaluation
for the 1979-80 school year which made no mention of the allegation that she hit children
(3 T 140). Ms. Williams could think of no reason why the students would lie about her.

Margaret Noble, a third grade teacher at the Primary School, testified that
she now has several students who were taught by Ms. Williams during the 1978-79 school
year (3 T 17-19). Mr. Frushon called several of these students to his office for an
interview and Ms. Noble was aware that the children discussed the matter among
themselves at that time (3 T 20) and also when their depositions were taken by Mr. Mellk
(3 T 21). None of Ms. Williams' former students ever told Ms. Noble that the respondent
had hit them (3 T 22-3). In her opinion, the former students of Ms, Williams were fond of
the respondent and would tell the truth about her (3 T 30).

Judith Pryor, a first grade teacher at the Primary School, stated that she had
certain classes and activities together with the respondent and her class (3 T 33).
Ms. Williams had a good relationship with her students and none of the respondent's
students ever complained to Ms, Pryor about being hit (3 T 34-5). Ms. Pryor could think
of no reason why the former students of Ms, Williams would lie about her (3 T 45).
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Ms. Margaret Mann testified that prior to her retirement on April 1, 1978, she
had visited Ms. Williams' class on an informal and formal basis to evaluate her
performance (3 T 56-8). During these visits, she observed that the pupils loved
Ms. Williams, there was a relaxed atmosphere in her class, the respodent understood the
curriculum, and the pupils responded to her teachings (3 T 60-61, 63).

Ms. Williams had Board Aides in her class for approximately thirty-five to
forty-five minutes each day to assist her. Three of these Board Aides, Barbara Joyce
Vales, Alice Mote and Angelica Santiago, testified that Ms. Williams had good rapport
with the children in her class and that they never saw her hit any of her pupils (3 T 68-70,
74-76, 83). Ms. Santiago, in particular, had a good recollection of the students who had
Ms. Williams as their teacher during the 1978-79 school year. Several of these students
were friendly with Ms, Santiago and, in her opinion, would have told her if Ms, Williams
had hit them (3 T 89, 91, 95-6). Ms, Santiago could think of no reason why the children
would lie about Ms. Williams (3 T 102).

I FIND that the facts set forth above are not in dispute, except for those
relating to the main issue, whether the respondent hit various pupils in her class during
the 1978-79 and 1979-80 school years,

There are numerous school law decisions in which the Commissioner of
Education has recognized the need to examine the testimony of children of tender age
with great caution. See, In the Matter of the Tenure Hearing of William Simpson, 1978
S.L.D. 368, 374 aff'd by the State Board of Education, 1978 S.L.D. 377; In the Matter of
the Tenure Hearing of John Birch, 1978 S.L.D. 63, 79; In the Matter of the Tenure Hearing
of Edward J. Quinn, 1975 S.L.D. 397, 410-411; In the Matter of the Tenure Hearing of
Fredrick J. Nittel, 1974 S.L.D. 1269, 1278-9, aff'd by the State Board of Education, 1975
S.L.D. 1111.

Since the decision in Palmer v. Board of Education of Audubon, 1939-49 S.L.D.
183, the Commissioner of Education has frequently stated:

++. testimony of children, especially of those ten years of age,
against a teacher, whose duty it is to discipline them, must be
examined with extreme care. It is dangerous to use such testimony
against a teacher; it is likewise dangerous not to use it. The
necessities of the situation sometimes make it necessary to use the
testimony of school children. If such testimony were not admis-
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sible, the children would be at a teacher's mercy because there is
no way to prove certain charges except by the testimony of
children. Palmer, supra, at 188

In this matter, the former pupils of Ms. Williams are the only witnesses
presented by the Board to substantiate the corporal punishment charge.

Although there are minor inconsistencies, all 14 pupils who testified said that
the respondent hit some of her students on the hand with a ruler. No reason or ex-
planation was presented by the respondent as to why these children would lie about her.

Mr. Mellk would have me believe that the testimony of these pupils was
fabricated by Mr. Frushon in order to "get even" with Ms. Williams because of her speech
at the March 11, 1980 meeting of the Red Bank Board of Educaticn. Except for the close
proximity of the date of this speech and the presentation of the charges against
Ms. Williams, no convincing evidence was presented by the respondent to support this
position.

Mr. Frushon spoke to the students on three different occasions about Charge 1.
Having listened to the students and having cbserved their demeanor, I cannot believe that
Mr. Frushon, even if he wanted to, could get these students to lie about Ms. Williams'
behavicr in the classroom with such consistancy. All the children were positive that the
respondent hit students on the hand with a ruler to discipline them, all of them described
same type of the ruler and mentioned the same students as being subjeet to this diseipline.
Those students who testified about the respondent hitting the entire class, gave basically
the same account of the incident.

Although, as noted by Mr. Mellk, the children who testified had numerous
opportunities before the hearing to discuss the matter among themselves, this in itself
does not invalidate their testimony. No evidence was presented to show any reason why
any of the students would get together and decide to lie about the respondent.

Although 1 do not question the veracity of the witnesses offered by
Ms, Williams, their testimony is based on observations made during the limited periods
they were in Ms. Williams' classes or on their conversations with some of the students
taught by the respondent. Most of the students liked Ms. Williams and it is reasonable to
expect that they would be reluctant to complain about her. Some of the students
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appeared to feel that being hit on the hand was an acceptable form of discipline and

nothing to complain about. Also, some of the students felt that they deserved to be

punished, based on their own admissions of wrong doings, and possibly were afraid of

further punishment if they mentioned the matter. These factors probably also explain
why many of the students testified that they did not tell their parents that Ms. Williams

had hit them.

Based on the testimony, I FIND that:

(1)

]

(3)

4)

(5)

Ms. Williams hit various students in her class lightly on the hand with a
ruler for disciplinary purposes during both the 1978-79 and 1979-80
school years.

None of the students was hurt.

Ms. Williams had good rapport with her students during the 1978-79 and
1979-80 school years and the students were not afraid of the respondent.

"K.L." is a sensitive student who had problems adjusting to the first
grade environment and was upset when Ms. Williams hit other students in
the class.

"C.C." was upset about being hit by Ms. Williams, but he was primarily
upset about the fact that Ms. Williams eritized his personal hygiene.

The first legal issue in this matter is whether the conduct of Ms. Williams
constitutes corporal punishment.

N.J.S.A. 18A:6-1 provides:

No person employed or engaged in a school or educational institu-
tion, whether public or private shall inflict or cause to be inflicted
corporal punishment upon a pupil attending such school or institu-
tion; but any such person may, within the scope of his employment,
use and apply such amounts of force as is reasonable and necessary:

(1) to quell a disturbance, threatening physical injury to
others;
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(2) to obtain possession of weapons or other dangerous
objects upon the person or within the control of a pupil;

(3) for the purpose of self-defense; and
(4) for the protection of persons or property:

and such acts, or any of them, shall not be construed to constitute
corporal punishment within the meaning and intendment of this
section. ...

The underlying philosophy of this statute has been described by the
Commissioner as the right of the student to freedom from offensive bodily touching even
though there is no physical harm, In the Matter of the Tenure Hearing of Frederick L.
Ostergren, 1966 S.L.D. 185, 186.

Based on the facts, ] CONCLUDE that Ms. Williams is guilty of the use of
corporal punishent.

The remaining issue is whether Ms. Williams should be removed from her
tenure position or be subject to some other penalty.

In order to assess the proper penalty, it is necessary to take into consideration
the nature of the offenses, any mitigating circumstances and the teacher's performance
record, In the Matter of the Tenure Hearing of William H. Kittell, 1972 S.L.D. 535, 541.
In this matter, Ms. Williams did not intend to inflict any physical pain on her pupils. She

hit them lightly on the hand when they were disruptive in class. There was no evidence of
lack of self-control on the part of the respondent. Ms. Williams is a competent teacher
and, prior to this matter, had an unblemished record of nine years of service as a teacher
in Red Bank.

I CONCLUDE that the conduct of Ms. Williams as herein shown was unprofes-
sional, but does not warrant the forfeiture of her tenure rights. Therefore, I CONCLUDE
that the respondent be continued in her tenure status as an employee of the petitioner and
that she be denied her salary increment for the 1980-81 school year.

This recommended decision may be affirmed, modified or rejected by the

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
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so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.

I hereby PILE my Initial Decision with FRED G. BURKE for consideration.

Q,Jz. (0 (381 . :

DATE T BEATRICE S. TYLUTHI, ALJ

Receipt Acknowledged:

"l/B/zfl %Mh&[l@w—
DATE 7 7 DEPARJMENT OF EDUCATION

Mailed To Parties:

/L5 17y
7
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WITNESSES
FOR THE PETITIONER:

"J.B,"

"K.L."

"A.S.

"G.D."

"s,D."

"B.G."

"L.M."

M. W."

"D.B."

"B.J."

"B.D,"

"T.D."

"S.B."

"C.C."

Richard Frushon
Joan Diane Abrams

FOR THE RESPONDENT:

Augustino Monteiro
Margaret Noble
Judith Ann Pryor
Margaret Mann
Barbara Joyce Vales
Alice Mote
Angelica Santiago
Marie Rose Kennedy
Nattie Melvin
Colette Johnson
Portia Williams
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ADDENDUM

EXHIBITS ADMITTED INTO EVIDENCE:

P1 - Not admitted into evidence.

P2 - Not admitted into evidence.

P3 - March 12, 1980 telephone message for Joan Abrams.

P4 - Tape containing the statement of Portia Williams at the March 11, 1980

meeting of the Red Bank School Board.
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IN THE MATTER OF THE TENURE

HEARING OF PORTIA WILLIAMS,

SCHOOL DISTRICT OF THE : COMMISSIONER OF EDUCATION
BOROUGH OF RED BANK, : DECISION

MONMCUTH COUNTY.

The Commissioner has reviewed the record of this matter
which includes the initial decision issued by the Office of
Administrative Law, Beatrice S. Tylutki, ALJ, and the exceptions
and the reply exceptions of counsel taken thereto.

The Board's position is that the actions of which
respondent has been found guilty, namely corporal punishment
committed on certain of her pupils over a two year period are
sufficient to warrant her dismissal from her teaching position in
the Red Bank School System.

Respondent, by way of her exceptions to the initial
decision, rejects the findings and determination of the Adminis-
trative Law Judge insofar as respondent has been fcocund guilty of
corporal punishment. Respondent maintains that the Board relied
solely on the testimony of pupils who were in her classes at the
time the alleged incidents occurred during the 1978-79 and
1979-80 school years in its attempt to prove the charge of
corporal punishment. Respondent denies that she ever used
corporal punishment.

Moreover, respondent argues that, while she does not
accuse the pupils who testified against her of deliberate false-
hoods, the record of this matter clearly establishes that their
testimony is tainted because of the passage of time and the
opportunities they had to talk with each other at the time of the
hearing. Respondent further maintains that the interrogation by
the school authorities of these pupils prior to the time the
Board certified its charges against her undoubtedly influenced
their testimony at the hearing. Finally, respondent points out
that none of the testimony adduced from these pupils with respect
to the charge of corporal punishment was corroborated by any of
the adult witnesses who testified and had professional or para-
professional contact with her during thé periods of time the
alleged incidents occurred. Respondent demands that the tenure
charge against her be dismissed by virtue of the Board's failure
to establish by the preponderance of sufficient credible evidence
that any of her alleged actions pertaining to these pupils rise
to the level of corporal punishment.
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The parties in support of their positions in their
exceptions rely on a number of previous school law decisions
rendered by the Commissioner and the courts which are incor-
porated by reference herein.

The Commissioner has carefully reviewed the entire
record of the matter controverted herein. In the Commissioner's
judgment, the findings and determination of Judge Tylutki are
sufficiently documented in the record of this matter for a deter-
mination to be reached herein that respondent is guilty of the
charge of corporal punishment, notwithstanding the fact that such
evidence is based solely upon the testimony of pupil witnesses.
The Commissioner is fully cognizant of the weight to be given to
establish the credibility of pupil testimony in view of the
serious nature and the consequences of the charge of corporal
punishment against respondent herein.

The Commissioner notes that there is no indication that
respondent's actions were premeditated, cruel or vicious, or done
with specific intent to inflict corporal punishment upon her
pupils. Moreover, there is no indication in the record of this
matter that respondent's actions had any lasting effect on the
continued operation of the school. From the testimeny of pupils
who were in respondent's classes during the school years in
question, it appears that they liked respondent and she in turn
expressed genuine concern and affection toward them. There 1is
no evidence that the experiences involving these pupils in
connection with the incidents complained of herein may be
characterized as other than temporarily traumatic, or that they
had a continuing effect on these pupils in their relationship
with respondent.

In the Commissioner's judgment there is no dguestion
that the actions of respondent with respect to incidents leading
to the guilty charge of corporal punishment are serious and may
not be condoned. However, in light of respondent's prior record,
length of service and the sincere concern she has shown for the
pupils in her classes, the Commissioner does not find the charge
of corporal punishment sufficiently flagrant to warrant her
summary dismissal. The Commissioner so holds.

Accordingly, the Commissioner concurs with the
findings, determination and recommendation set forth in the
initial decision of this matter and adopts them as his own.

The Commissioner hereby directs that respondent be
continued in her tenure status as an employee of the Board and
that she be denied her salary increment for the 1980-81 school
year.

August 27, 1981 COMMISSIONER OF EDUCATION

Pending State Board
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E.N. AND R.N., in behalf
of their son, C.N.,

PETITIONERS,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF HAMILTON,
MERCER COUNTY,

RESPONDENT.

For the Petitioners, E.N. and R.N., Pro Se
For the Respondent, Henry Gill, Esqg.

Petitioners appeal to the Commissioner of Education
from the decision of the Chief Classification Officer rendered in
the above-captioned matter on March 11, 1981 (Case #80-563).
This appeal 1is taken pursuant to the provisions of N.J.A.C.
6:28~1.9(j)(8) which require the Commissioner to conduct an
appellate review of the impartial de novo hearing and determina-
tion previously rendered in the instant matter by the Chief
Classification Officer.

The entire record of this matter is now before the
Commissioner for his review and determination.

The Commissioner observes from the pleadings that peti-
tioners appeal the Chief Classification Officer's decision on the
following grounds:

1. Petitioners maintain that the Chief Classification
Officer ignored the overwhelming facts and pertinent testimony of
qualified witnesses in reaching a determination that residential
school placement for C.N. was unwarranted.

2. Petitioners reject that part of the decision which
recommends that family and individual counseling be pursued in
this matter in lieu of residential school placement for C.N.
Petitioners maintain that, on their own initiative during the
past five years, they have sought and employed professional
counseling and diagnostic services in connection with the
problems they were experiencing with C.N. at home.

The Board, in its Answer to the pleadings, takes the
position that petitioners have failed to establish that C.N.'s
classification and placement in a day school program for
emotionally disturbed pupils is inappropriate to accommodate his
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educational needs. The Board maintains that it has complied with
the controlling statutory prescription and the applicable regula-
tions of the State Board of Education in providing a day school
program of education for C.N. The Board asserts that there is
ample evidence in the record of this matter developed in the de
novo proceedings before the Chief Classification Officer in
support of its position.

The Board concurs with the findings and determination
of the Chief Classification Officer with respect to C.N.'s place-
ment in a day school program which is grounded on the provisions
of N.J.A.C. 6:28-4.3(g).

The Commissioner observes that petitioners have filed
an additional exhibit to supplement their claim that C.N. should
be placed in a highly structured residential program. This
exhibit (C-1) is-in the form of a letter opinion filed with the
Commissioner on petitioners' behalf by a clinical psychologist.

The Commissioner has carefully reviewed the entire
record of this matter including the transcript of the testimony
of the witnesses and the exhibits marked in evidence.

In the Commissioner's judgment, there has been no clear
and compelling reason established by petitioners in the record of
this matter to warrant a modification or reversal of the Chief
Classification Officer's determination that C.N.'s educational
classification in a day school program for emotionally disturbed
pupils is adequate for his educational needs and that such place-
ment constitutes the least restrictive environment to be afforded
C.N., pursuant to N.J.A.C. 6:28-2.2.

The Commissioner, in reaching this determination, does
not wish to convey an attitude of indifference with respect to
petitioners' claims that C.N. requires placement in a residential
facility; however, he cannot agree that the record of this matter
supports such a determination for placement and expenses to be
incurred by the Board pursuant to N.J.A.C. 6:28-4.3(g) which
reads in its entirety as follows:

"(g) Residential costs shall be assumed by
the public agency which places a pupil in a
residential school. A local school district
shall not be responsible for residential
costs when reason for placement is due to
home conditions or parental choice and a free
and appropriate education can be made
available in a nonresidential school. Place-
ments of pupils in residential schools by
public agencies other than 1local school
districts shall be subject to regulations
governing such agencies and these regula-
tions. These provisions do not eliminate the
responsibility of a local school district to
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pay the day school education cost portion of
a handicapped pupil's special education in a
residential program when the pupil has been
placed under the authority of a public agency
empowered to make such placement."
Accordingly, the Commissioner hereby concurs with the
decision of the Chief Classification Officer and adopts the
findings and conclusions therein as his own.

The instant Petition of Appeal is hereby dismissed.

COMMISSIONER OF EDUCATION

September 4, 1981

Pending State Board
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J.M. AND R.M., in behalf of
L.M.,

PETITIONERS,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF OAKLAND, BERGEN
COUNTY,

RESPONDENT.

For the Petitioners, J.M. and R.M., Pro Se

For the Respondent, Parisi, Evers & Greenfield
(Irving C. Evers, Esg., of Counsel)

This matter has been opened before the Commissioner of
Education on April 8, 1981 by Petition of Appeal from the
decision of a classification officer dated February 11, 1981.

Petitioners herein object to the placement provided for
their son and contend that such placement has failed to meet his
speech and cognitive needs. Petitioners urge an independent
evaluation at respondent's expense. Petitioners base such claim
upon their contention that L.M.'s classification was changed
without conformity with regulations and without their participa-
tion as required by regulation. Petitioners 1likewise allege
failure on the part of respondent's child study team (CST) to
properly inform them of their due process rights.

Petitioners also allege that respondent's placement
failed to provide adequate speech therapy and that respondent
failed to grant access to L.M.'s record when requested. Peti-
tioners further allege that medication prescribed for L.M. was
improperly administered by the school nurse.

In addition to the allegations contained above, peti-
tioners object to the conduct of the hearing by the classifica-
tion officer contending such hearing was unduly influenced by the
attorney for vrespondent 1in that procedural objectives were
invariably sustained. Petitioners, who appeared without profes-
sional counsel, contend such action on the part of the classifi-
cation officer impeded their ability to present their case
effectively. Petitioners' final objection to the conduct of the
hearing invelves the ruling by the classification officer that
witnesses could be permitted to hear the testimony of those
witnesses who preceded them.
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Respondent generally denies the allegations contained
in the Petition and contends that the actions of its CST were
legal and proper and in no way violative of regulation or peti-
tioners' rights. Respondent also raises very strong objection to
petitioners' criticism of the classification officer's conduct of
the proceeding, alleging such conduct to have been proper in all
respects. Respondent characterizes such contention by peti-
tioners on being "scandalous and scurrilous" and urges their
being stricken. Respondent urges that petitioners' request for
an independent evaluation at respondent's expense be denied as
being contrary to N.J.A.C. 6:28-~1.6(m) which requires an
independent evaluation only upon disagreement with the evaluation
of the CST. Insofar as respondent contends that the parents have
failed to provide consent for such evaluation to be conducted by
the district's CST, petitioners are not entitled to an
independent evaluation. In the interest of the child who is the
subject of the dispute herein, respondent urges that the classi-
fication officer's directive to the district's CST to conduct a
re-evaluation be implemented.

The Commissioner has reviewed the entire record in the
instant matter including the decision of +the c¢lassification
officer and the arguments presented by the parties. As a
consequence of such review, the Commissioner observes that the
classification officer's conclusions as to the procedural short-
comings of the original evaluation and classification of
October 18, 1977 are confirmed by the evidence as presented
herein. He likewise concurs with the c¢onclusion that L.M.'s
reclassification on June 15, 1978 as emotionally disturbed was
likewise flawed by virtue of the falilure to carry out a compre-
hensive evaluation as required by regulations in effect at that
time.

The Commissioner further determines that respondent
erred in its placement of L.M. in a program during the 1979-80.
and 1980-81 school years other than one specifically designated
for multiply-handicapped pupils without filing a request for an
exception as required under N.J.A.C. 6:28-3.2(d)6 which came into
effect on August 11, 1978.

Petitioners' contentions regarding failure of
respondent's CST to inform them of their due process rights
cannot clearly be determined on the record and thus the classi-
fication officer's determination in regard to such alleged short-
coming is affirmed. The Commissioner likewise finds no evidence
in the record to sustain an allegation of bias on the part of the
classification officer. In the Commissioner's view, the classi-
fication officer's sustaining of objections on the part of
respondent’'s counsel was appropriate and for good cause as was
his ruling to permit witnesses to remain in the hearing room
during testimony. The Commissioner finds and determines that the
classification officer's conduct permitted petitioners full
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opportunity to place their case upon the record and that peti-
tioners herein were not harmed by their inability to provide
professional counsel.

Having disposed of those matters dealt with above, the
Commissioner must render a determination on petitioners' request
for an independent evaluation at respondent's expense. While the
Commissioner in no way seeks to cast doubt upon the ability and
integrity of respondent's CST to carry out an objective and valid
evaluation procedure, it seems abundantly clear that petitioners'
faith in such process has been severely shaken by virtue of past
procedural shortcomings as elaborated, ante. Accordingly, and
in order to expedite the evaluation and classification process so
as to assure an early determination and an appropriate placement
for L.M., the Commissioner directs that respondent take immediate
steps to provide an independent evaluation without expense to
petitioners.

The independent evaluation as directed herein is to be
completed within the earliest possible time period in order to
assure that L.M. may be appropriately classified and placed for
the 1981-82 school year. No stay in this matter will be granted
except by application to the Commissioner and only for gocd cause
shown.

IT IS SO ORDERED this 8th day of September 1981.

COMMISSIONER OF EDUCATION

September 8, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

OAL DKT. NO. EDU 4302-81
AGENCY DKT. NO. 265-7/81A

NEW JERSEY EDUCATION ASSOCIA=-
TION, and EDUCATIONAL SERVICES
TEACHERS ASSOCIATION,

Petitioners,
vs.

ESSEX COUNTY EDUCATIONAL SERVICES

COMMISSION, an educational services
commission established in accordance

with Title 18A of the New Jersey

Statutes, and the Members of its

Board of Directors, individually, INITIAL DECISION
EDUCATION AND TRAINING CONSULTANTS,

INC., a corporation of unknown domi-

cile, V.J.L., INC., a corporation of

unknown domicile, VINCENT J. LASPRO-~

GATA, and S. WAYNE ROSENBAUM, indivi-

dually, and an Associate Director of the
Essex County Educational Services Commission,

Respondents.

Record Closed: August 4, 1981 Decided: August 10, 1981
Received by Agency: Mailed to Parties:
APPEARANCES:

William S. Greenberg, Esq.,
Attorney for Petitioners

Edward F. Petit-Clair, Esq.
Attorney for Respondent Essex County Educational Services
Commission

Kevin F. Wall, Esq.
Attorney for Respondents Education and Training Consultants,
Inc., V.J.L., Inc. and Vincent J. Lasprogata

BEFORE HOWARD H. KESTIN, CALJ:
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PROCEDURAL BACKGROUND

The litigation underlaying this matter was commenced on
December 5, 1980 in the Superior Court, Chancery Division
(Essex County) as a challenge to the legality of a contract
between the respondents Essex County Educational Services
Commission (Commission) and Education and Training Consul-
tants, Inc. (ETC) for the academic year 1980-81 (1980-81
contract). The plaintiffs in that suit, petitioners here,
sought declaratory, injunctive and legal relief on the grounds,
inter alia, that ESC lacked legal authority to contract with
private vendors for the provision of instructional services
under L. 1977, c¢. 192 and c¢. 193 (chapter 192 and 193 serv-
ices); that, for a variety of reasons, the 1980-81 contract
was null and void; and that variously based interferences with
contractual relationships had occurred.

A petition was also filed with the State Public Employ-
ment Relations Commission (PERC) asserting that respondent
Commission had engaged in unfair labor practices.

After issue had been joined in the Chancery Division pro-
ceeding, the parties filed cross motions for partial summary
judgment returnable before Hon. Arthur C. Dwyer, J.S.C. on
March 12, 1981. Judge Dwyer rendered an oral opinion on
April 10, 1981 and entered an order on May 12, 1981.

Judge Dwyer ruled that the Commission "has the statutory
authority pursuant to N.J.S.A. 18:6-51 et seq. to contract
with private vendors for the provision of services mandated
by the provisions of N.J.S.A. 18A:46A-1 et seq. and N.J.S.A.
18A:46-19.1 et seq. Any statements to the contrary in Formal
Opinion 1-1981 by the Attorney General are hereby overruled."
This ruling has been appealed and is presently pending before
the Superior Court, Appellate Division.

Judge Dwyer further ruled that "to the extent that the
Complaint and Amended Complaint duplicate unfair labor prac-
tice charges already filed with the Public Employee Relations
Commission, that Commission has jurisdiction of those com-
plaints pursuant to the provisions of N.J.S.A. 34:13A-5.4(c)".

Finally, Judge Dwyer ordered "that all aspects of the
Complaint and Amended Complaint which concern the approval of
the particular contract in question ... by the State Commis-
sioner of Education or the State Board of Education are hereby
referred to the State Commissioner of Education pursuant to
the provisions of N.J.S.A. 18A:6-9",

Not decided in the ruling on the cross motions for par-
tial summary judgment and, therefore, reserved by Judge Dwyer
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were those aspects of the complaint seeking declaratory,

equitable and legal relief arising from alleged interfer-
ences with contractual relationships and prospective ad-

vantages, ultra vires acts, and deprivations of statutory
and constitutional rights.

Those aspects of the matter referred by Judge Dwyer to
the Commissioner of Education in his order of May 12, 1981
were, on July 9, 1981, declared by the Commissioner of Edu-
cation to be a contested case. They were filed with the
Office of Administrative Law (OAL) on July 10 with a request
for expedited treatment.

In the meantime, since the commencement of the Chancery
Division proceeding, the Commission had solicited and received
bids for the provision of services for the 1981-82 school year.
ETC was once again the successful bidder and the Commission
was preparing to award the contract. Upon learning of the
Commission of Education's determination that the matter would
be heard, the Commission quite properly deferred its action
to award the 1981-82 contract until the scope of the contested
case and its impact upon the 1981-82 contract could be deter=-
mined.

The attorneys for all the parties have been extraordin-
arily cooperative in expediting the conduct of this case.
Thus, it was possible to hold a pre-hearing conference be-
ginning in the late afternoon of Friday, July 10, 1981, the
very day the matter was filed with OAL, in order to determine
the scope of the controversy and to establish a schedule for
the trial of the case. As a result of this conference, a
Partial Pre-hearing Order was entered on July 13, 1981 which
established the next day, July 14, 1981, as the first day of
the hearing, which, with seven full days of testimony and
argument concluded on Monday, July 27, 1981.

The scope of the case as discussed at the pre-hearing
conference and treated in the July 13 Order was a matter in
issue then and throughout the proceedings. For reasons to be
articulated below, this court determined that the issues to
be addressed included not only the matters referred to the
Commissioner of Education by Judge Dwyer on the 1980-81 con-
tract (the only transaction before the Chancery Division) but
also similar and related questions arising from the 1981-82
contract into which the respondents proposed to enter. In the
July 13 Order, I attempted to structure the inquiry into two
phases so that those questions related to the 1980-81 contract
could be separately addressed from those related to the 1981-82
contract. This plan proved to be unsuccessful. Notwithstand-
ing the substantial efforts of the parties to tailor their
proofs accordingly, so many of the apsects of each contract
bore upon the other that, in retrospect, it is not possible
to deal with the proofs discretely.
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Additionally, the July 13 Order provided that Judge Dwyer's
determination that the Commission possesses the statutory auth-
ority to contract with private vendors for educational services

was res judicata in this contested case unless and until over-
ruled by the Appellate Division in the pending appeal.

Finally, the parties were alerted by the July 13 Order
that the pending matter before the Public Employment Rela-
tions Commission was eligible for consolidation with the in-
stant matter under N.J.A.C. 1:1-14.1 et seq. A motion to con-
solidate was made by counsel for the Commission but was with-
drawn before the trial concluded.

During the trial, counsel for the Commission, joined by
counsel for ETC, moved for provisional approval to enter into
a month~to-month arrangement for the provision of services
pending a final determination in this matter. The court re-
served on this motion pending the receipt of supporting testi-
mony, either oral or in affidavit form, establishing the fi-
nancial capacity of respondent ETC to fulfill its obligations
under such an arrangement. An affidavit of Vito A. Delisi
was received by the court on July 30, 1981 and oral argument
was held by telephone conference call on August 4, 1981.
Because the motion embodied questions bearing upon the ulti-
mate outcome of the case, a ruling was reserved until the is-
suance of this initial decision.

THRESHOLD ISSUES

The Scope of the Contested Case (conclusion)

The parties agree that all aspects of the matter before
Judge Dwyer which concern the approval of the 1980-81 contract
between the respondents are before this court. The parties
do not agree as to whether the 1981-82 contract and the status
and relationships of the parties are properly before this court.

It is manifest that the jurisdiction conferred by N.J.S.A.
18A:6-9 "to hear and determine ... all controversies and dis-
putes arising under the school laws" includes the issues posed
herein in relation to the 1981-82 contract. Those issues
arise directly from statutes governing the operations of re-
spondent Commission, or from the manner in which the powers
conferred upon the Commission have been exercised; from stat-
utes governing the provision of the educational serviced in-
volved, or from the manner in which they have been provided;
or from the powers of the Commissioner of Education, in his
administrative capacity or as Secretary to the State Board of
Education, to oversee and regulate the field of elementary and
secondary education including relationships between educational
service commissions, private vendors, local boards of education,
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private schools and students. There are aspects of the 1980-81
contract between the respondents which do not arise under the
school laws and which were therefore reserved by Judge Dwyer.
These issues arise instead from other statutes or from common
law or from the State or the United States Constitutions be-
cause they relate to the rights of parties under existing con-
tracts or to demands for legal or equitable relief which the
Commissioner of Education is not empowered to grant. But the
issues arising from the 1981-82 contract deal with prospective
questions of public policy; the manner in which the education
laws are to be applied and administered in providing the edu-
cational services involved here; and the standards which will
govern relationships in the field. Framed thusly, only the
Commissioner of Education has the jurisdiction to consider these
questions in the first instance subject to the exclusive review-
ing authority of the Appellate Division. Jenkins v. Township

of Morris School District, 58 N.J. 483, 501-04 {(1971); Fisher

v. Union Township Board of Education, 99 N.J. Super 18, 21-22
(App. Div. 1968).

There is some question, however, whether the Commissioner
intended to transmit questions relating to the 1981-82 contract
as part of the contested case. While the Commissioner's letter
of July 9, 1981 is ambiguous in this regard, a close reading
compels the conclusion that he did so intend. After referring
to Judge Dwyer's order and his (the Commissioner's) authority
under N.J.S.A. 18A:6-9, the Commissioner framed the "precise
issues" in the case as he saw them: "the validity of the con-
tract in question; its sufficiency under the education statutes;
the reasonableness of its rates and the ability and qualifica-
tions of ETC to undertake its performance." Taken by them-
selves and in the light of the matter transmitted as the ini-
tial papers in the case (Judge Dwyer's order and the transcript
of his oral opinion), it would not be illogical to conclude
that the Commissioner was transmitting for hearing and initial
decision only those questions referred to him by Judge Dwyer.
But, the penultimate paragraph of his letter clearly broadened
the scope of the case. The Commissioner stressed the importance
of the case and particularly the need for expedited treatment,
even as early as July 17, 1981, Obviously, the Commissioner,
in conscientiocus discharge of his obligations to oversee primary
and secondary education in this State and to assure the pro-
vision of the highest quality education services, was pre-
eminently concerned with the provision of such services during
the coming 1981-82 school year. If the issues to be considered
related to the 1980-81 contract alone, there was no need for
expedition. And, to the extent that the issues arising from
the 1980-81 contract were sufficiently serious and the subject
of sufficient controversy to require a contested case hearing,
the similar or related issues arising from the proposed 1981-82
contract were equally serious and equally controverted.
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Clearly, there are common questions in respect of both
contracts and, equally clearly, certain aspects of perform-
ance under the 1980-81 contract impinge upon the resolution
of the issues surrounding the 1981-82 contract. It is plain
from the tone of the Commissioner's letter, particularly the
paragraph referred to, that his primary concern was with the
coming school year.

I, therefore, CONCLUDE that the issues framed in the second
paragraph of the Commissioner's letter must be taken to estab-
lish the scope of the contested case in relation to both the
1980-81 contract and the 1981-82 contract.

Estoppel and Potential Notice Defects (findings and conclusions)

Although not strenuously urged, it has been suggested by
counsel for ETC, seemingly joined by counsel for the Commis-
sion and resisted by counsel for petitioners, that the Commis-
sioner might be estopped from now determining that the 1981-82
contract cannot be approved. The suggestion stems from the as-
sertion and the supporting evidence submitted that some short
time before this matter was declared to be a contested case,
ETC was advised, at least informally, that it had been approved
to provide services under chapters 192 and 193.

I FIND that counsel for ETC was advised, in a telephonic
conversation with a member of the Commissioner's staff on or
about July 2, 1981, that ETC had been approved to provide serv-
ices under chapters 192 and 193; but that this determination
was never formally confirmed.

I FIND further that, shortly thereafter, counsel or other
representatives of ETC and the Commission knew or should have
known that the approval, as informally conveyed on or about
July 2., 1981, was being challenged and was subject to recon-
sideration before being formally confirmed.

And, I FIND further that there is no evidence that either
ETC or the Commission materially altered its position to its
detriment in reliance upon the information received on or about
July 2, 1981, before it knew or should have known that the ap-
prova. was being reconsidered.

I CONCLUDE, therefore, that the Commissioner of Education
is not estopped from considering the approval of the 1981-82
contract at this time because (a) the elements giving rise to
an estoppel are not present, Carlsen v. Masters, Mates & Pilots
Pension Plan Trust, 80 N.J. 334, 339 (197%); and (b) principles
of estoppel have extremely limited application against a govern-
mental agency, the circumstances permitting their application
not being present here. See East Orange v. Livingston, 102 N.J.
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Super 512, 521 (Law. Div. 1968) and Feldman v. Urban Comm.
Inc., 70 N.J. Super 463, 477-78 (Ch. Div., 1961), Cf. Thornton
v. Ridgewood, 17 N.J. 499 (1955).

Embodied in ETC's estoppel position is the additional sug-
gestion that it received inadequate notice of the Commissioner’'s
decision to review ETC's eligibility for approval as a vendor of
Chapter 192 and 193 services. It should be noted here that the
Commissioner's approval was an on-going process, at least from
the time Judge Dwyer's order of May 12, 1981 was brought to his
attention. Except for the very brief period following the in-
formal information transmitted on or about July 2., 1981, ETC
was or should have been constantly aware of the need for the
Commissioner's approval. As for the shortness of time between
the filing of this matter with OAL on July 10, 1981 and the
actual commencement of the hearing on July 14, 1981, the expedited
process could work only to the advantage of ETC and the Commis-
sion. By urging expedited treatment, these parties may be taken
to have waived any objection on this ground. Furthermore, as the
especially able presentations of all counsel demonstrate, they
were, particularly in the light of their involvement in the
litigation before Judge Dwyer for more than seven months pre-
ceding, well prepared to litigate fully. The shortness of time
did not act to the disadvantage of any party. This discussion
assumes that any party possessed a sufficient interest to which
a notice requirement might attach. In the context of these pro-
ceedings as they relate to the 1981-82 contract, ETC had no es-
tablished rights. Rather, at most, it had an expectancy which,
at the latest, since May 12, 1981, it knew or should have known-
was subject to the Commissioner's approval.

Accordingly, I CONCLUDE that no notice requirement to which
the respondents were lawfully entitled was withheld. Brown v.
Commuter Operating Agency, 149 N.J. Super 132, 137-38 (App. Div.
1977); Campbell v. Atlantic County Board of Freeholders, 145
N.J. Super 316, 324-26 (Law Div, 1976), aff'd 158 N.J. Super 14
(App. Div. 1978). -

The Standing of Petitioners (conclusion)

The respondents have challenged the standing of the peti-
tioners to pursue the claims before the Commissioner which, if
the petitioners succeed, will invalidate the 1980~-81 agreement
and result in withholding approval for the 1981-82 agreement. A
similar challenge was raised before Judge Dwyer who held that, to
the extent the same petitioners were seeking declaratory and in-
junctive relief, their interests as organizations representing
teachers were in common with those of their members. Therefore,
he held, they possessed the standing to litigate. Judge Dwyer
also held, however, that these organizations lacked the standing
to assert individual claims for damage which any or all their
members might have unless the individuals themselves were joined
as parties.
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To the extent that one aspect of this case - the validity
of the 1980-81 contract - is before this tribunal upon referral
from Judge Dwyer after he determined the standing issue in favor
of the petitioners, that ruling may be regarded as res judicata
on the question. Even if not a required result, in the absence
of any clear administrative standards or policy at variance with
the legal tests applied by Judge Dwyer, every good reason exists
why identical standing criteria should be applied in each facet
of the same case regardless of the forum.

The Uniform Administrative Procedure Rules, N.J.S.A. 1:1-1.1
et seq. do not establish criteria governing standing. By the
terms of N.J.S.A. l:1-1.1(a), therefore, the rules of the Com-
missioner of Education which were extant when the Uniform Rules
were adopted may be looked to in determining the outcome of
such an issue.

Under N.J.A.C. 6:24-2.1 "any interested person(s) may peti-
tion the commissioner for a declaratory ruling ...." N.J.A.C.
6:24-1.1 defines interested person(s) as those "having a direct
and substantial interest in the subject matter of a contro-
versy ... and whose rights, status or legal relations will be
affected by a determination thereof".

This is a broad standing criterion which has been liberally
applied in the past. The teacher associations involved as pe-
titioners in these proceedings have organizational rights and
relationships which will be affected by the outcome of these
proceedings. For that reason alone they should be accorded
standing. Winston v. Board of Education of South Plainfield,
125 N.J. Super 131, 142 (App. Div. 1973), aff'd, 64 N.J. 582
(1974); Camp v. Board of Education of Glen Rock, SLD 706, 709.
Furthermore, the standing criteria embodied in N.J.A.C, 6:24-2.1
and 1.1 are not so clearly different from those applied by
Judge Dwyer that a different result is mandated. Even though
Judge Dwyer's standing determination was made sclely in respect
of issues arising from the 1980-81 contract, it would be il-~
logical to reach a different conclusion in respect of the is-
sues arising from the 1981-82 contract. The latter issues are
also raised in the framework of declaratory and injunctive re-
lief. They involve many similar questions and often implicate
the same proofs.

It is also significant that the petitioners, motivated as
they may be by their special associational interests and the
rights of their members, also seek to vindicate the public in-
terest. That they and their members may derive special benefits
from the outcome of these proceedings does not detract from the
fact that they raise serious issues of public administration
and statutory interpretation which should always come as swiftly
as possible to the attention of those administatrive officials
charged with regulating or overseeing an area of governmental
concern. It is the obligation of public officials to be open
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and receptive to the assertion of such issues. It follows that
rules of law or procedure which develop to govern the area
should make it easier rather than more difficult for a matter
of public interest to come before a responsible public official
in a way which requires him or her to act as quickly as the
need for reflective determination allows. Restrictive prin-
ciples of standing developed for good reason to apply in law
suits between private parties, should be applied with greater
flexibility in the field of administrative law where, unavoid-
ably, those who render final adjudications are also policy
makers in their roles as overseers and regulators. See Hudson
Bergen County Retail Liguor Stores Association v. Board of Com-
missioners of Hoboken, 135 NJL 503, 510 (Ct. Err. & App. 1947).

Accordingly, I CONCLUDE that petitioners have the standing
to raise all issues relating to the approval of the 1980~81 and
1981-82 contracts between the respondents.

FACTUAL BACKGROUND

By statute, N.J.S.A. 18A:46A-1 et seq. and N.J.S.A.
18A:46-19.1 et seqg. (L. 1977, chaps. 192 and 193 respectively),
each board of education in the State of New Jersey is obliged
to provide to each child residing in the school district who
attends a non~public school, remedial and auxilliary services
which are equivalent to those provided in the public schools.
These services are set out in the statutes as applying to handi-
capped children classified as having articulation disorders re-
quiring the services of a certified speech correctionist,
N.J.S.A. 18A:46-19.4; and compensatory education services;
English-as~a-second-language instruction; supplementary in-~
struction services; and home instruction services, N.J.S.A.
18A:26A-2c.

At least in respect of students attending church or sec-
tarian schools, the public school districts are proscribed by
prevailing constitutional standards from providing such services
on the premises of such schools. Thus, although the services are
mandated, they can be provided for most non-public school students
only with some difficulty and expense not required when public
school students are to be served. A prevailing method of choice
is to offer the educational services in special facilities
(converted school busses which serve as mobile classrooms, con-
verted trailers or mobile homes which tend to be set in place,
and others). The statutes and administrative rules adopted in
pursuance thereof, N.J.A.C. 6:28-5.1 et seq. and N.J.A.C.
6:28-6.1 et seq. contain further standards governing the pro-
vision of such educational services. The mandated examination,
classification and special correction services known as chapter
193 services are required to be fully paid by state revenues.
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The amount of state support for Chapter 192 services varies

from year to year based upon formulae provided in the statute

and the rules. Whatever the amount due from state revenues, they
are paid to each board of education individually.

A board of education may provide the mandated services di-
rectly; but it is also authorized to "contract with an educa-
tional improvement center, an educational service commission or
other public or private agency, other than a church or sectarian
school, approved by the commissioner* of Education for the pro-
vision of such services. An educational service commission is
a creature of statute, N.J.S.A. 18A:6-51, et seq., a public body
designed to perform certain types of service Ffor two or more
boards of education, and which may come into existence only
upon petition to and approval by the State Board of Education.
N.J.S.A. 18A:6-52, The powers of educational service commissions
are circumscribed by statute and further, by the terms and con-
ditions of the State Board's approval.

For the first two years under chapters 192 and 193, school
years 1977-78 and 1978-79, the boards of education in Essex
County and elsewhere arranged for or provided the mandated serv-
ices directly or through educational improvement centers.
Beginning in 1979-80 a number of school districts contracted
with the respondent Commission for the provision of these serv-
ices, which the Commission provided directly, i.e., hiring
teachers to provide instructional services and developing its
own staff to plan and administer the program. Some difficulties
were experienced in administering and offering the program. Not
the least of these was characterized as a "cash flow problem".
Because the payments from State revenues for these mandated
services are made to the school districts involved, and because
the funds may not be paid to the entity providing the services
until the services are rendered, there was an unavoidable time
lag until the Commission could receive reimbursement from the
districts for its start up costs. Advice received by the Com-
mission from the Attorney General's office that it could not
lawfully borrow money, was a factor in the decision to contract
with a private vendor for the provision of the services. Also,
the Commission had established a relationship with ETC during
the 1979-80 school year, leasing a number of mobile classrooms
from the corporation so as to be able to provide the required
off-site instruction for students in sectarian or church schools.

As preparations for the 1980-81 school year were under way,
the Commission undertook to expand its operations to serve about
1060 school districts in six counties (see Table A of Exhibit
P-2) with one or more of the services mandated by chapters 192
and 193, 1In order to avoid the problems which it was exper-
iencing in 1979-80 in financing, administering and offering these
programs; and anticipating greater logistical, administrative,
and educational difficulties from the increased size of the
program; the Commission determined to contract with a private
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vendor for the provision of such services. Bid specifications
were prepared and published. See Exhibit P-2, ETC was the suc-
cessful bidder, with a maximum bid of $3,900,000 for the speci-
fied services, to be paid according to the formulae set out in
the specifications. The teachers and administrative personnel
theretofore employed by the Commission would be discharged, but
paragraph 2 of the contract to be executed upon award of the bid
(Exhibit P-2, Appendix C) obligated the contractor to offer em-~
ployment opportunities to all such employees of the Commission.
The compensation to be paid to such employees was established

in a salary schedule (Exhibit P-2, Appendix C, Schedule A) which
was somewhat higher in all particulars than the salary schedule
which had governed the administrators and teachers whey they were
employed by the Commission.

There is no allegation that ETC as the contractor did not
fully comply with its obligations under paragraph 2 of the form
agreement or that it failed to pay personnel at least the
amounts established in the salary schedule. It was alleged,
to the contrary, proved and undisputed, that some administrative
personnel were paid more than was provided by the salary sched-
ule while teachers were paid strictly according to the salary
schedule.

The primary initial impact upon the teachers as a result
of the changed relationship was that they were no longer pub-
lic employees. Instead they had become employees of a private
entity, and had been required to give up, in the process, many
of the benefits of public employment including the possibility
of acguiring tenure in position.

ETC is a Pennsylwania corporation authorized to do business
in New Jersey. Its principal place of business in this State is
in Cherry Hill and it also maintains offices in East Orange.
Respondent Vincent J. Lasprogata is the president and sole stock-
holder of the corporation. He is the corporation's alter ego.
Mr. Lasprogata claims to have developed the mobile classroom
concept for providing supplementary educational services to
religious -school students in Pennsylvania.

THE CONTENTIONS AND THE PROOFS

The petitioners contend that three basic reasons exist why
the 1980-81 contract between the Commission and ETC should be
nullified and the proposed 1981-82 contract should be dis-
approved. They are (1) that ETC was not and is not an approved
vendor of educational services and that it could not and cannot
qualify for approval; (2) that the contracts are unavoidably de-
fective by reason of an inpermissible conflict of interest, and
(3) that the 1980-81 contract has been grossly mismanaged and
that, in performing under the contract, ETC has violated various
provisions of law.
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The respondent Commission contends: (1) that issues relat-
ing to the qualification or disqualification of bidders are not
properly before this court because the State Board of Education
has ceded jurisdiction over such matters by delegation to the
Department of the Treasury in N.J.A.C. 6:20-7.2 and 7.3, that
ETC was approved as a vendor of educational services in July
1980 and has not been disapproved since, and that, in any event,
ETC has met and does meet all significant requirements for ap-
proval; (2) that a disabling conflict of interest does not and
never did exist; and (3) that, by a consideration of all sig-
nificant aspects of its performance under the 1980-81 contract,
ETC has substantially met its obligations thereunder.

Respondent ETC joins in the Commission's arguments and urges,
in addition, that the question of a conflict of interest is be-
yond the scope of these proceedings.

The petitioners presented their case almost entirely through
the testimony of individuals connected with the respondent en-
tities, primarily respondent Vincent J. Lasprogata, the presi-
dent and sole stockholder of ETC, Howard E. White, Jr., the
Essex County Superintendent of Schools and a member of the Com-~
mission, Warren W. Buehler, Executive Director of the Commis-
sion and Sister Ellen M. Kenny, the President of the Commission.
The only non-party connected witness called by the petitioner
was Enrico Savelli, Supervising Buyer in the Division of Purchase
and Property, Department of the Treasury, State of New Jersey.
Because petitioners chose to prove their contentions essentially
through the lips of principals and others connected with the
respondent bodies the factual picture presented was a consistent
one with few major facts in controversy.

Respondent ETC introduced the testimony of Theodore Pack-
man, an employee of ETC, and for a portion of its case, recalled
Mr. Lasprogata as its own witness. At the suggestion of counsel
for respondent Commission, the court called John R. Flynn, As-
sistant Deputy Commissioner in the State Department of Education.
Respondent Commission then briefly recalled Assistant Deputy Com-
missioner Flynn as its witness and introduced the testimony of
William Brooks, also an Assistant Deputy Commissioner in the
State Department of Education.

Petitioners at a subsequent stage of the case recalled As~-
sistant Deputy Commissioner Brooks as their witness.

The 1980-81 Contract (findings and conclusions)

Petitioners' contention that ETC was not a qualified bidder
when the 1980-81 contract was executed and has not been accorded
qualified bidder status since then is based, primarily, upon
the provisions of N.J.S.A. 18A:18A-1 et seq., specifically
18A:18A-27 et seq. It is petitioners™ position that ETC in 1980
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lacked, and in 1981 still lacks, the "financial ability" and
"organization” as established in N.J.S.A. 18A:18A-27 and 28,

to perform its responsibilities under the contracts in question.
Petitioners have submitted extensive proofs to support their
position on these grounds. The sparse proofs in the case which
go to "adequacy of plant and equipment" and "prior experience",
also statutory standards, support respondents' position in the
case.

An analysis of the statutory framework is essential to a
determination of this issue. N.J.S.A. 18A:18A-27 provides that
"the State Board of Education may establish reasonable regula-
tions" for qualifying bidders and "may fix the qualifications
required according to the financial ability and experience of
the bidders....." This provision is clearly permissive and it
is uncontroverted that no such requlations have ever been adopted
by the State Board of Education or any other instrumentality of
the Department of Education. The statute also provides that "the
State Board may ... delegate by regulation to the Department of
the Treasury ... the authority to qualify bidders...." The
State Board of Education has so delegated both the authority
to qualify bidders, N.J.A.C. 6:20-7.2, and the authority to de-
bar, suspend and disqualify, N.J.A.C. 6:20~7.3. The Depart-
ment of the Treasury has not promulgated specific standards for
qualifying ridders under this education statute or for de~
barring, suspending and disqualifying persons thereunder.

The provisions of N.J.S.A. 18A:18A-28, notwithstanding their
mandatory tone, clearly depend upon the discharge of a permissive
authority which was never executed. Since the standards under-
laying a system of qualification have not been established pur-
suant to N.J.S.A. 18A:18A-27, the statement mandated by N.J.S.A.
18A:18A-28 cannot be required. The existence of the introductory
words "Any person desiring such classification" in N.J.S.A.
18A:18A-28 supports this conclusion. Thus, N.J.S.A. 18A:18A~28
cannot be viewed as having any force and effect independent of
N.J.S.A. 1B8A:18A-27. Only when the standards and classifica-
tions referred to by N.J.S.A. 18A:18A-27 have been established,
does the requirement for a statement, contained in N.J.S.A.
18A:18A-28, have any meaning. Similarly, the seemingly man-
datory directive of N.J.S.A. 18A:18A-32 that "no person shall
be gualified to bid... who shall not have submitted a statement
as required by N.J.S. 18A:18A-28...." has no meaning apart from
the establishment of qualifications and standards underlying a
system of classification pursuant to the permissive authority
granted in N.J.S.A. 18A:18A-27.

Under existing procedures, therefore, a potential provider
of educational services is not called upon to file a statement
designed to "develop fully the financial ability, adequacy of
plant and equipment, organization and prior experience of the
prospective bidder...." Consequently, in the absence of con-
trolling regqulations, these and other determinations are left
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to the educational entity which proposes to award a bid, here
the Commission. In discharging its functions in this regard,
the Commission is, of course, governed by the specific require-
ments of form and substance contained elsewhere in N.J.S.A.
18A:18A~1 et seq. and other applicable bidding and contracting
statutes.

Much was made in this proceeding of the approved status
of ETC because its name appeared on a list published by the
Division of Purchase and Property in the Department of the
Treasury (Exhibits Rb-3 and P-7). The testimony of Enrico
Savelli clearly establishes the contrary. Mr. Savelli, a super-
vising buyer for the Division of Purchase and Property with
eleven years of experience, testified cogently and persuasively
that Exhibit P-7 (the original of Exhibit Rb-3) was purely and
simply an informational list designed to alert public bodies to
the availability of vendors for indicated services and supplies.
Although designed originally to contain some evaluative infor-
mation, the list does not at this time contain such data. A
form (Exhibit Rb-6) is provided to potential vendors on request
and, after they supply the information requested, they are placed
on the list. No evaluative judgments are made of any vendor and
none were made regarding ETC (See Exhibit P-8, ETC's completed
form). Mr. Savelli testified further that evaluations of bidders
to fulfill their potential contractual responsibilities are made
as part of the bidding process itself. The inference is that
this responsibility belongs with the public agency, here the
Commission, vested with the authority to award the bid.

John R. Flynn, Assistant Deputy Commissioner of Education in
charge of the Office of County and Regional Services (including
oversight responsibilities for educational service commissions),
testified that the Department of Education does not pass upon
individual contracts which are made by local boards of educa-
tion or comparable bodies such as educational service commis-
sions. It issues guidelines to county superintendents of schools
to aid them in assisting local school districts in their contract-
ing activities, but does not become directly invelved in the con-
tracting process. On June 10, 1981, for the first time, the
Department issued guidelines relating to chapters 192 and 193
services. Assistant Deputy Commissioner Flynn testified fur-
ther that the Department of Education had become aware of a
controversy concerning ETC's approved status in connection with
preparations for the 1981-82 contract, sometime well into the
1980-81 school year. At that time, the Department, having dele-
gated the standard-setting function to the Department of the
Treasury in N.J.A.C. 6:20-7.2 and 7.3, made an inquiry concern-
ing ETC. It discovered that ETC was on the vendors' list
(Exhibits Rb-3 and P-7) and was either advised or assumed that
this meant ETC had been approved.

Assistant Deputy Commissioner Brooks' testimony on this
point corroborated that of Assistant Deputy Commissioner Flynn.

R



You are viewing an archived copy from the New Jersey State Library.

He became actively involved in matters relating to the proposed
1981-82 contract between ETC and the Commission but was not aware
of any departmental records or involvement in respect of the
1980-81 contract.

Accordingly, I FIND

That at the time ETC and the Commission entered into the
1980-81 contract no standards or systems for classifying or ap-
proving vendors under N.J.S.A. 18A:18A-27 et seq. existed.

and I, therefore, CONCLUDE

(a) That, in the absence of such standards or systems,
the responsibility for determining the capacity of ETC as a
proposed vendor to discharge its contractual obligations rested
with the Commission, governed by the specific requirements of
the bidding and contracting statutes then extant; and

(b) In the absence of proof to the contrary, that the
Commission fully discharged its obligations as the contracting
agency in entering into the 1980-81 contract with ETC; and

(c) That at the time the 1980-81 contract was executed,
and in the light of the controlling determination that the Com-
mission possessed the legal capacity to enter into the contract,
all existing requirements of law were met and the 1980-81 con-
tract was valid.

The petitioners have also contended that performance fea-
tures which characterized the administration of the 1980~81 con-
tract require a determination that that contract be nullified.

We are faced presently with the uncontroverted facts that the con-
tracting year is over; that ETC has discharged the responsibilities
under the contract in a manner acceptable to the Commission,
although not to the petitioners; that, irrespective of whether

a determination could or should have been made during the con-
tracting year to suspend the operation of the contract, no such
determination was ever made. The Commission and the boards of
education which it serves have received the educational serv-

ices for which they contracted and ETC has, from their point of
view, substantially complied with its service obligations under
the contract.

The petitioners raise many questions regarding the manner
in which the services were provided, alleging violations of law,
financial improprieties, maladministration, conflicts of inter-~
est, etc. These are serious questions and will be dealt with
below. But until now they have been of arguable validity and
significance. Notwithstanding the existence of these questions,
there is almost no evidence in the record which connects the
alleged deficiencies with the quality of the services provided.
The only exception is the uncontroverted fact that some of the
children did not receive the number hours provided in the
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contract for the types of educational services indicated. For
reasons to be amplified, I am satisfied that the shortage has
not been demonstrated to be significant, that attendance and
logistical problems beyond the control of ETC or the Commis-
sion were the cause, and that such shortages are inherent in a
wide-ranging program of the type involved here. Additionally,
the record amply dremconstrates that, notwithstanding the maximum
contract price of $3.9 million, ETC has only been paid for the
actual services satisfactorily rendered, about $2.1 million.

At the time of hearing, the final payment by the Commission

on a statement in the amount of $300,000 had not yet been made.

The points made by the petitioners, as serious and far-
ranging as they may be, should not be the basis of denying ETC
the fair value of the services it has provided which are accept-
able to the Commission in a valid exercise of its discretion.
Such allegations, if appropriately proven, might have been ade-
quate basis upon which to suspend the administration of the con-
tract during its term, but they cannot now be fairly used as the
basis for denying ETC a proper return for the services it has
rendered.

I CONCLUDE further therefore, that in respect of the issues

raised iIn this proceeding, the Commission may remit to ETC what-
ever sums it determines are due on the 1980-81 contract.

The 1981-32 Contract (findings and conclusions)

It is in connection with the 1981-82 contract that the re-
maining allegations of the petitioners are material. Whether
focused on the contractual prohibition against violations of
law, the gquality of the services, real or apparent conflicts of
interest, financial ability, or management practices, all are
relevant to the ultimate question: based upon facts capable of
proof, including features of past performance, did the Commis-
sion validly exercise its discretion in proposing to award the
1981-82 contract to ETC?

A. The contractor's vioclations of law

In addition to its validity as a matter for consideration
whenever a contract for public work is contemplated, this issue
also goes to ETC's performance under the 1980-81 contract which
mandated the contractor's compliance with all requirements of
law.

1. Payment of Wages - N.J.S.A, 34:11-4.1 et seq. (findings
and conclusions) -

Petitioners allege and, through the testimony of re-
spondent Lasprogata and the introduction of some 52 affidavits
of teachers (collectively received as Exhibit P-5 along with 39
other affidavits which were irrelevant to this issue), have
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submitted evidence to establish that between November 15, 1980
and January 30, 1981, ETC's payroll checks to a number of
teachers were returned for insufficient funds. These checks
were drawn on Continental Bank of Norristown, Pennsylvania.
During 1980-81 ETC employed approximately 190 teachers for its
contract with the Commission and an additional 80 teachers or
so for all other geographic areas in New Jersey and Pennsylvania
in which it furnishes educational services. During the latter
part of the 2-1/2 months in question, approximately 130 checks
were returned in one pay period. On other occasions only a few
were returned.

Respondents, for their part, through the testimony of Mr.
Lasprogata and that of Warren W. Buehler, have not denied the
fact of the returned checks but have sought to characterize
the circumstances in which they were returned. The problem,
according to this evidence, sprang from the methods governing
payment for the rendition of chapters 192 and 193 services.

Not only were the local boards of education the recipients of

the state moneys which funded the programs, but they were obliged
not to pay for them until the services had been rendered and
properly accounted for. Typically, therefore, ETC would provide
the Commission with a monthly statement of services rendered,

the Commission staff would verify and process the statement and
present it to the Commission at a monthly meeting for authoriza-
tion. At some point in the process each school district involved
in the program would verify the level of its students' partici~
pation and process payment to the Commission which, in turn,
would satisfy its periodic obligation to ETC. Since the spring
of 1981, ETC vouchers have also been reviewed and approved by

the State Department of Education.

The delay in receiving reimbursement for services already
rendered created a "cash flow" problem for ETC as a result of
which a number of checks, including those to the teachers men-
tioned earlier, were returned marked "not paid" because of in-
sufficient funds. ETC cash revenues, its loan proceeds of
$500,000 and its line of credit in the amount of $600,000,
all with Continental Bank had been exhausted. Mr. Lasprogata
testified that the line of credit expired in early December,
1980, yet checks began to be returned on November 15, 1980 and
continued thorugh January 30, 1981. Finally, and after being
so ordered by Judge Dwyer, ETC obtained an agreement from its
Pennsylvania bank to underwrite ETC's payroll and to advise Mid-
lantic Bank in New Jersey of the arrangement. Thus, it is
asserted by respondents, if ETC had not been in compliance with
the requirements of N.J.S.A. 34:11-4.2 during the period in
question, it came to be and so remains.

In the light of the foregoing, I FIND
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(a) That between November 15, 1980 and January 30, 1981
ETC's payroll checks to a number of teachers were returned for
insufficient funds. These checks were drawn on Continental
Bank of Norristown, Pennsylvania.

{(b) That the precipitating causes of the return of these
checks were (1) the delay in payments to ETC for services already
provided, for which ETC has incurred salary and other obligations;
‘and (2) the exhaustion of ETC's line of credit with Continental
Bank.

(c) That, after being ordered to do so by Judge Dwyer, ETC
modified its dealings with Continental Bank to secure the Bank's
commitment to guarantee ETC's payroll and to so advise Midlantic
Bank in New Jersey. The terms of this arrangement and any limita-
tions which may exist have not been disclosed.

I CONCLUDE, therefore, based upon the evidence before me,
that petitioners have demonstrated by a proponderance of the evi=-
dence that ETC was in violation of N.J.S.A. 34:11-4.2 from Novem=-
ber 15, 1980 to January 30, 1981.

The obligation established by N.J.S.A. 34:11-4.2 is, by its
own terms, mandatory and absolute, admitting of no exceptions or
excuses, If cash flow problems, whatever their cause, could be
regarded in mitigation of the obligation therein conferred, the
obvious purpose of the statute, to assure employees that they
may fully expect their salaries to be paid on schedule, would be
merely a promise too easily frustrated. Every employer exper-
iences cash flow problems from time to time. The statute clearly
confers a positive obligation upon every employer to have suffi-
cient capital to meet its payroll on time, and establishes the
wages of employees as having a primary claim upon the capital
of the employer.

I further CONCLUDE that ETC has taken steps to prevent a
recurrence of the events of November 15, 1980 to January 30, 1981
during the term of a 1981-82 contract, but since the record does
not disclose the terms, conditions or limitations of the arrange-
ment with Continental Bank and Midlantic Bank, I am unable to de-
termine with any certainty whether sufficient protective steps
have been taken.

There was also evidence introduced to establish that some
teachers were paid a week or more late, but the evidence before
me is insufficient upon which to base a finding of fact in this
regard. Other alleged violations of N.J.S.A. 34:11-4.1, et seq.
were not proven.

2. New Jersey State Income Tax Liability (findings and
conclusions)

Petitioners have alleged and established through the ad-
mission of Mr. Lasprogata that he has not filed a personal gross
income tax return with the State of New Jersey for the years 1979
or 1980, and I so FIND. The contention of petitioner is that Mr.
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Lasprogata has incurred a state income tax liability by virtue of
having earned a salary from the New Jersey operations of his cor-
poration or because he is a resident of New Jersey or both.

Under an agreement between the State of New Jersey and the
Commonwealth of Pennsylvania, however, Mr. Lasprogata has no
New Jersey income tax liability if he is a resident (domiciliary)
of Pennsylvania even if his earnings were paid in New Jersey by a
firm doing business here on operations attributable to this State.
See, Report of Reciprocal Personal Income Tax Agreement Between
Commonwealth of Pennsylvania and Commonwealth of New Jersey, (ef-
fective January 1, 1978), 1980 Guidebook to New Jersey Taxes, Sect.
1201 (Commexce Clearing House).

The question therefore is that of Mr. Lasprogata's domicile.
The uncontroverted testimony before me establishes, and

I so FIND, that Mr. Lasprogata has homes in both Bryn Mawr,
Pennsylvania, and Ocean City, New Jersey; that he has resided in
Pennsylvania longer than he has resided in New Jersey; that he
regards himself as a Pennsylvania domiciliary; and that he uses
his home in Ocean City at certain times of the year.

I FIND further that Mr. Lasprogata is registered to vote in
New Jersey.

Generally, to acquire a domicile of choice, one must actually
reside in a particular locality and have an intention to remain
there or to make it one's home. Cromwell v. Neeld, 15 N.J. Super
296 (App. Div. 1951). A determination that Mr. Lasprogata is a
domiciliary of Pennsydvania is indicated on the basis of the evi-
dence before me, except for the fact that he has chosen to register
to vote in New Jersey. Normally, a person registers to vote in
that state which he considers his permanent residence. Neverthe-
less, the law does not regard voter registration as conclusive on
the guestion of domicile although it is considered to be strong
evidence thereof. Baker v. Keck, 13 F. Supp. 486 (E.D., Ill.
1936). Some corroboration 1s necessary. McCormack v. McCormack,
3 N.J. Misc. (Ch. Ct. 1925). It has been held further that vot-
ing raises a presumption that a voter is a citizen of the state in
which he votes, but the presumption may be rebutted by evidence
showing a clear intention that the domicile be otherwise. Messick
v. Southern Pennsylvania Bus Co., 59 F. Supp. 799 (E.D. Pa. 1945)
(citizenship and domicile were regarded as essentially synonymous
terms.) The court held that the state in which a person was a
registered voter was not the state of domicile, since it was the
person's intention not to have that state as his domicile.

In the absence of further proof to the contrary,

I CONCLUDE that, notwithstanding that Mr. Lasprogata is regis-
tered to vote in New Jersey, he is domiciled in Pennsylvania. He
is therefore not obligated to the State of New Jersey for taxes
on his income.
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B. The Quality of ETC's Services- (findings and conclusion)

Petitioners contend that ETC should not be awarded the 1981~
82 contract because it did not properly discharge its service
obligations under the 1980-81 contract. The respondents contend
that ETC substantially complied with the contract to the Comis-
sion's satisfaction and the satisfaction of the school districts,
parents and students who were served.

Mr. Lasprogata, Sister Kenny, the President of the Commission,
Mr. Buehler, the Executive Director of the Commission, and Theodore
Packman, ETC's Director of Educational Services for Essex County,
were examined extensively by counsel for the petitioners on this
issue and were cross examined as extensively by counsel for the
respondents. Based upon the evidence presented,

I CONCLUDE

that the petitioners have not demonstrated by a preponderance
of the evidence that ETC did not properly discharge its service
obligations under the 1980-8l contract. To the contrary,

I FIND

basede upon the evidence before me, a picture of consistent
compliance. With the exception of one feature, no major aspect
of ETC's service or reporting obligations to the students, .the
schools or the Commission failed. Nor has the Commission itself
failed to discharge its responsibilities or exercise proper over-
sight or control over the rendition of the services involved. The
relationship between the entities was professional and productive,
characterized by continuing communication and cooperation. Those
connected with the commission and the school districts, as well
as the parents of the students, served were satisfied with the
quality of the services provided and the equipment used. The same
picture of general satisfaction existed in the other New Jersey
School districts served by ETC. (See exhibits Ra-1, Ra-2, Ra-3,
and Ra-4). There were no complaints of major shortcomings. All
individuals connected with ETC, particularly Mr. Lasprogata himself,
were available and immediately responsive whenever difficulties
arose, moving as quickly as possible to correct day-to-day problems
as they appeared and were called to ETC's attention. The Commission
engaged in a continuing monitoring effort of ETC's performance which
was characterized by full cooperation on the part of ETC personnel.
(See Exhibits Rb-1 and Rb-2).

I FIND further

based upon the evidence before me that a shortcoming existed
in one area, that feature of the contract which provided the number
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of hours to be offered to the students enrolled in each service
component of the contract. In many of the programs some of the
students did not receive the number of hours designated. Most

of the students did receive the specified hours, however. The
reasons for the shortcoming arose from factors beyond the control
of either ETC or the Commission, In some instances the principals
of the non-public schools involved refused the number of hours
offered. Other problems arose from common scheduling difficulties
and still others because non-public schools have special and,
frequently, individualized schedules. For a period of time during
the term of the contract, there was a shortage of teachers to
field the program because the Commission's estimates of the extent
of the program were in error. Mr. Lasprogata and his staff moved
speedily to address scheduling problems and others in this cate-
gory and to meet exigencies as they arose, including a complete
revision of the teachers' schedules.

I FIND further

based upon the evidence before me, that ETC was not paid for
any service not actually delivered.

Petitioners argue that the shortcoming in performance in this
area of the contract, because it relates to an essential feature
thereof, is sufficient to support a determination of non-compliance.
Public contracts, however, are not in this regard different from
private contracts. Substantial compliance, good faith efforts
and compensation for services actually performed are the key in-
gredients for determining whether or not a party has discharged
its contractual responsibilities. 1In respect of the extent of
the educational services required to be rendered, therefore, I
am unable to find from the evidence before me that ETC did not
satisfy its contractual obligations.

Finally in this connection, although I am unpersuaded by
Mr. Buehler's testimony, based upon his experience, that the Com-
mission itself could not have operated the program for the con-
tract amount of $3.9 million on the terms provided,

I FIND further

that, notwithstanding the staffing, scheduling and other
problems which the dramatic growth of the program produced, more
services were provided to more students under the 1980-81 con-
tract with ETC than had been provided under the direct opera-
tion of the program by the Commission in the preceding year.
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I CONCLUDE, therefore

based upon the foregoing findings and in the absence of
sufficient evidence to the contrary, that ETC fulfilled its
service obligations under the 1980-81 contract and that, based
upon past performance, it possesses the organization, plant,
equipment and professional expertise to do so in the future.

C. Conflict of Interest

Petitioners allege the existence of a conflict of interest
which so taints the contractual relationship between ETC and the
Commission as to render it legally impermissible. The relation-
ship giving rise to this conflict is asserted to be between
Howard E. White, Jr., who, as Essex County Superintendent of
Schools, is a member of the Commission and its three-person
Executive Committee, and respondent Lasprogata, individually and
in connection with a business entity other than ETC, in which he
has had a substantial interest.

Much testimony was elicited from Dr. White and Mr. Lasprogata
on this issue, focusing the conflict of interest question on a
corporation known as EDMOCO. It is uncontroverted and I so
FIND that

(1) Respondent Lasprogata over a period of time beginning
June 18, 1980 provided $70,000 or $71,000 to EDMOCO as a capital
investment and for the payment of the business' expenses;

(2) EDMOCO, was headed by Douglas Henderson who had developed
an educational product, the idea for which had come to Mr. Laspro-
gata's attention previously and in which he had displayed a sub-
stantial interest even to the extent of making an investment of
$21,000 in April and May, 1980 with a Mr. Stinson,which investment
did not produce a product and which was eventually returned to him.

(3) Mr. Lasprogata first came to know Mr. Henderson after
seeing him demonstrate his product on a television program. Mr.
Lasprogata reached out to Mr. Henderson and offered to invest the
capital for the development and marketing of the educational
product. Mr. Lasprogata had come to know Mr. Stinson earlier in
1980 when Mr. Stinson made a sales presentation to him on another
educational product.

(4) Mr. Lasprogata sought Dr. White's advise about the

Stinson and Henderson projects on two or three occasions in the
Spring of 1980.

L AN



You are viewing an archived copy from the New Jersey State Library.

(5) Dr. White has known Mr. Henderson for many years and
knew Mr. Stinson before Mr. Stinson's relationship with Mr.
Lasprogata developed. Dr. White and Mr. Lasprogata have known
each other since 1977 as a result of Mr. Lasprogata having en=-
gaged in conversations in 1976-77 with officials of the State
Department of Education about his mobile classroom concept and
having followed the discussions with some outreach to local and
county educational officials including Dr. White.

(6) Dr. White was present at a meeting in the early spring
of 1980 during which Messrs. Lasprogata and Stinson first ex-
plored their business relationship.

(7) At Mr. Henderson's request, Dr. White, in the early
summer of 1980, at home during his personal time, edited a col-
lection of educational materials for EDMOCO. There is no evi-
dence that Dr. white was compensated for this work.

(8) In August 1980, during his vacation from his official
duties, Dr. White traveled to Chicago, Las Vegas, Minneapolis
and Grand Rapids, Michigan for the purpose of "site testing"
EDMOCO's materials, conferring with other educational adminis-
trators about them and gauging their reaction to the materials.
For this trip he received payment in the amount of $1,717.31
in addition to his airline ticket, which amount was paid by ETC
check signed by Mr. Lasprogata made payable to "cash" and en-
dorsed by Dolores White, Dr. White's wife.

(9) Beginning on or about July 17, 1980, Dr. White's brother,
William, who was unemployed at the time, began working for EDMOCO
in an unsalaried capacity. He obtained this position after Dr.
White suggested his employment to Mr. Henderson.

(10) Dr. White knew that Mr. Lasprogata was an investor
and officer of EDMOCO.

(11) Dr. White's brother, William, presently works in a
salaried capacity for GET READY, a subsidiary of EDMOCO. He
is applying his sales manager experience in that position al-
though he has never previously sold educational products.

(12) Mr. Lasprogata was unaware of the existence of GET
READY before hearing the testimony in these proceedings.

(13) 1In early 1980, Dr. White participated in a meeting
with Mr. Lasprogata, Mr. Buehler and counsel for the Commission
to discuss the Commission's plans for rendering chapters 192
and 193 services for the coming year, 1980-81.

975



You are viewing an archived copy from the New Jersey State Library.

(14) Dr. White refrained from voting on the Commission's
award of the 1980-81 contract to ETC.

{(15) Dr. White never disclosed to the Commission, its
Executive Committee, nor to the State Commissioner of Education
his relationship with EDMOCO, Henderson, Stinson or Lasprogata
during the spring and summer of 1980, nor has he disclosed the
fact that he had received a reimbursement from ETC for a trip
made on EDMOCO's behalf.

(16) Dr. White's reponsibilities as Essex County Superin-
tendent of Schools include conveying information and rendering
advice to the Commissioner of Education concerning, inter alia,
the operations of the respondent Commission, the manner in which
it or its vendors are rendering the chapters 192 and 193 services
for which they are responsible, compliance with the standards con-
tained in a memorandum dated June 10, 1981 (Exhibit C-1) and,
generally, representing the Commissioner of Education and his
authority in overseeing the rendition of chapters 192 and 193
services.

Further, Dr. White testified and, in the absence of sufficient
countervailing evidence,

I FIND

that the check in the amount of $1,717.31 was reimbursement
for expenses incurred during Dr. White's trip on behalf of EDMOCO
and did not, in any way, represent compensation for services.

Mr. Lasprogata testified and, in the absence of sufficient
countervailing evidence,

I FIND

that the ETC check for $1,717.31 made payable to cash, which
he signed at the request of Mr. Henderson, was one of several
drafted for the purpose of paving EDMOCO expenses during its
start-up period, and is included in the amount he determines to
have invested in EDMOCO.

The task of determining whether an impermissible conflict
of interest exists where public officers are involved is difficult
and delicate. The public interest is not served by a heavy-handed
approach, for it is implicated on both sides of such a question.




You are viewing an archived copy from the New Jersey State Library.

The delicacy of such a question arises from a potential
dilemma. On the one hand, the highest standards of conduct
must be seen to govern the actions of public officers in this
State. They are required to avoid not only that conduct which
is at variance with the performance of public duty or those
situations in which they are tempted to serve their own ends to
the detriment of the public, Board of Education of West Orange
v. International Union of Operating Engineers, 109 N.J. Super
116, 120 (App. Div. 1970), but also those relationships and acts
which present the appearance or potential for a conflict of in-
terest. Id. at 123. On the other hand, there exists the need
for officials in whose discretion and ability public confidence
is reposed to be as free as possible to act in the public inter-
est without substantial inhibitions that such acts will be mis-~
interpreted in excessively zealous applications of hindsight.

The difficulty in deciding such questions is in common with
issues in other areas involving personal conduct and states of
mind. The proofs are rarely direct and there exist no objective,
determinative tests. Yet fair inferences must be drawn from the
circumstances established, common experience and the credibility
of the witnesses. See Aldom v. Borough of Roseland, 42 N.J.

Super 494, 503 (App. Div. 1956). For an impermissible conflict

of interest to be found, the facts need not establish actual fraud,
dishonesty or influence, but the realistic potential for such
results. Ibid.

Disqualifying conflicts have been found where the public
officer is subject to a direct pecuniary interest, Bracey v. Long
Branch, 73 N.J. Juper 91, 102 (Law Div. 1962); where the pecun-
lary benefit lies with the officer's employer, Dover Township
Homeowners & Tenants Association v. Dover, 144 N.J. Super 270,

276 (App. Div. 1971); Griggs v. Borough of Princeton, 33 N.J.

207, 219-20 (1960); and Aldom v. Borough of Roseland, supra;

where a pecuniary benefit will inure to a close relative, such

as a brother, Township Committee of Freehold v. Gelber, 26 N.J.
Super 388, 392 (App. Div. 1953), unless the relationships in-
volved are too remote, see Bracey v. Long Branch, supra at p.

98. As significant, a conflict of interest may be determined to
arise where the duties pertaining to a person's public and private
employments clash. Newton v. Demas, 107 N.J. Super 346, 350

(App. Div. 1969), cert. den. 55 N.J. 313 (1970). 1In the light

of the high standards imposed upon public officials in this State,
the test of Newton v. Demas must be taken to include personal and
institutional loyalties as well as technical employments.

The decision as to the remedy to be applied when a disqualify-
ing conflict is found can be as delicate and difficult as the deter-
mination of the conflict itself. It follows that any official
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action which is tainted by a disqualifying conflict must be
invalidated. See, e.g., cases cited above. Nevertheless, that
result should not be automatic. It must always be determined
whether an adequate connection exists between the conflict and
the action, or whether appearances are such that the connection
or risk thereof can be fairly assumed.

In the light then, of the findings of fact which I have made;
fair inferences which can be drawn therefrom, the surrounding
circumstances and my impressions of the witnesses; and avoiding
hindsight evaluations; can it be determined that a disqualifying
conflict of interest existed in this matter based upon the relation-
ships between Dr. White and Mr. Lasprogata or those involved with
them?

Dr. White first met Mr, Lasprogata in connection with his
official responsibilities when, in 1977, Mr. Lasprogata was
exploring with various educational administrators in New Jersey
the possibilities of applying the systems and methods he had
-developed in Pennsylvania to New Jersey's new mandate for chapters
192 and 193 services. There is no evidence which even suggests
that when Mr. Lasprogata met with Dr. White, Mr. Buehler and
counsel fa the Commission in early 1980 any relationship other
than a remote professional one between White and Lasprogata had
yet developed. This was the meeting which set in motion a series
of dealings between Mr. Lasprogata and the Commission culminating
in the 1980-81 contract. Dr. White had brought the parties
together. Shortly after this meeting, a more intense relation-
ship began to develop; he and Mr. Lasprogata were becoming friends
and developing mutual interests in educational endeavors. Perhaps
they were anticipating some mutual pecuniary advantage from
these endeavors, but there is no evidence upcon which to make a
finding in this regard. 1In view of this developing relationship,
Dr. White substantially disengaged himself from any dealings
which personnel of the Commission were having with Mr. Lasprogata
and declined to vote on the contract award. The finding in this
regard was based upon Dr. White's testimony and that of Mr.
Buehler which corroborated it. I am unable, however, to base a
finding on Dr. White's testimony that he never spoke to any person-
nel of the Commission about Mr. Lasprogata or ETC.

The facts as found, therefore, in respect of the formation of
the relationship between the Commission and Mr. Lasprogata and ETC
are that, aside from bringing the parties together, Dr. White did
little or nothing to cause the contractual relationship to develop.
He did not disclose his relationship with Mr. Lasprogata because
it was, at the time, a developing one on a personal basis and he
seems not to have permitted his official position to be used to
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foster the contractual relationship. He would have been well
advised to disclose the relationship nevertheless but, based on

the evidence before me, I cannot find that he was clearly obliged
to do so. He did exercise the good judgment to refrain from voting
on the grant of his friend's contract. It cannot fairly be held,
under the circumstances, that it was a disqualifying lack of
judgment to him to fail to disclose the developing friendship.

I CONCLUDE, therefore, that when the 1980-81 contract between
ETC and the Commission came into being in the Spring of 1980, it
was not tainted by a disqualifying conflict of interest.

But, once the contractual relationship came into existence,
the qualities of the connection between Dr. White's official
responsibilities and his personal relationship changed. As Essex
County Superintendent of Schools he was obliged to oversee the
rendition of Chapters 192 and 193 services, to evaluate it and
report on it to his superior, the Commissioner of Education, and
to regulate the individuals and entities involved on behalf of
the Commissioner. At this point, Dr. White should certainly have
avoided two developments which followed: performing professional
services on behalf of a business entity in which Mr. Lasprogata
had a significant interest, whether compensated or not; and aiding
his brother to be employed by EDMOCO, albeit through his old friend,
Mr. Henderson, rather than Mr. Lasprogata.

Certainly educators and educational administrators should not
be prohibited from offering consultative services at times and on
terms separate from their official duties. Such involvements
improve the educational process and aid those doing the consulting
in their professional development. But, such services must be
avoided where the individuals to whom or on whose behalf they are
rendered are subject to the regulatory authority of the consultant
in another official connection. 1In short, an official with requ-
latory responsibility should not work, directly or indirectly, with
or without compensation, for or for the benefit of an individual
whose activities he is obliged to oversee, evaluate and regulate.
The obligation to avoid such relationships rests equally upon the
public officer and those over whom he or she has regulatory respon-
sibilities.

It may be that a public officer's brother would qualify for
a position with a business entity in which an individual subject
to regulation by that public officer holds an interest. And, actual
employment of the public officer's brother will be permitted if all
involved are particularly circumspect. But, the high standards of
conduct which govern public officers do not permit them to solicit
the employment of a relative or anyone else. The appearance of
impropriety is manifest and inescapable as is its connection with
the public responsibility and powers of the administrative official
involved.

979



You are viewing an archived copy from the New Jersey State Library.

These disqualifying acts should have been avoided. Even if
not avoided, they could have been substantially cured by a dis-
closure to the Commissioner of Education and a reassignment of
Dr. White's oversight responsibilities to someone else. They
should have been disclosed to the respondent Commission as it
prepared to award the 1981-82 contract to ETC.

Nevertheless, I CONCLUDE that they do not, by themselves in
the circumstances, at this time, disqualify ETC from consideration
for the 1981-82 contract. The matter is no longer before the
respondent Commission but rather before me and, ultimately, before
the Commissioner of Education for an independent judgment, in the
light of facts now disclosed of record. There is, at this point,
no officially taken action to invalidate, but rather a determina-
tion subject to review. I am obliged to determine on the basis
of the record before me whether, in the public interest, ETC should
be an approved vendor for the rendering of educational services
under Chapters 192 and 193. The manner in which it deals with
public officials may aid in arriving at an ultimate conclusion,
but in the circumstances of the case it cannot, by itself, be
dispositive.
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D. ETC's Financial Standing and Fiscal Practices (findings and
conclusions)

It is the essence of petitioners' contentions on these issues
that public contracts should not be awarded to contractors who
1) are lacking in adequate financial resources which will assure
their ability to perform their obligations or 2) engage in fiscal
practices which place public funds or programs substantially at
risk. 1In the basic contention, the petitioners are correct.
Statutory and other reguirements for financial ability, e.g.,
N.J.S.A. 18A:18A-27, have been established precisely for this reason.
The position assumes even greater significance when the public con-
tract, as here, relates to the performance of a continuing service
mandated by statute.

The respondents argue that the safeguard contained in New
Jersey's system for the rendition of chaoters 192 and 193 services,
that a provider is not to be paid until the services have been
rendered, vitiates the force of the pestitioners' position on this
issue. They also point to the safeguard adopted by the Commission
under the 1980-81 contract of withholding $300,000 from moneys due
to ETC in lieu of a performance bond. These contentions, however,
fall short in two ways which implicate the public interest. The
first relates to the complexity of the program here involved in
addition to its nature as a continuing service required by statute.
If, because of a lack of adequate financial resources or because of
unsound fiscal practices, there is a significant likelihood that
the provider of these services will be in position of being unable
to perform, the program would cease for some time until another
contractor could be found or other alternatives pursued. For a
period of time, the mandated services would not be provided, an
eventuality which the amount withheld (approximately one month's
payment) might not cure.

Secondly, the public interest demands that contractors deal-
ing with public funds, function in ways which reflect acceptable
business practices, if not the best, and which permit them properly
to account for the application of the proceeds. While a contract
for public work is a business transaction, the contractor also
undertakes a public trust. And, where a continuing, statutorily
mandated service is to be performed, the contracting agency identi-
fies itself with the contractor. It is not the least acceptable
marketplace practices which must govern therefore, but a higher
level of business administration, accountability and responsibility.
The proofs will be evaluated in the light of these principles.

Notwithstanding that his corporation has experienced a loss
in excess of one million dollars from the 1980-8l1 contract with
a limit of 3.9 million and actual receipts of about 2.4 million,
Mr. Lasprogata seeks to be awarded the 1981-82 contract with a
limit of 3.1 million. BHe testified to his belief that the know-
ledge and experience he has gained will permit him to avoid or
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minimize the effect of errors and misjudgments which occurred

last year. He feels that his reputation is at stake, particularly
in the light of much adverse press during the past year in Essex
County, and he wishes to preserve the excellent relationships
which he has had with educators in both Pennsylvania and New Jersey
based upon his concern for the welfare of the school children and
his years of providing contracted educational services in both
states.

In examination by counsel for the Commission, Mr. Lasprogata
testified

AND I SO FIND that Mr. Lasprogata is prepared to post a certi-
fied check or cash with the Commission in the amount of $280,000
in lieu of a performance bond and that he has a line of credit for
$600,000 from Continental Bank and a supportive relationship with
that institution.

I FIND further that ETC will not need to purchase equipment
for the coming year as it was required to do for the 1980-81 con-
tract.

Additionally, in support of respondents' motion to permit the
Commission and ETC to enter into a month-to-month contract pending
the outcome of these proceedings, an affidavit of Vito A, Delisi,
Vice President of Continental Bank, was filed which, although not
subject to cross-examination, indicates

and I FIND that Continental Bank has made an additional com-
mitment to lToan ETC as much as $200,000 for operations provided
that, to the extent such sums are advanced, Continental Bank will
have a perfected first security interest in proceeds from the
Commission which are to be made to both ETC and Continental Bank
as joint payees.

On examination of Mr. Lasprogata by counsel for petitioners,
it was established

and I FIND that ETC is presently indebted to Continental
Bank in the amount of $1,200,000, to First Pennsylvania Bank in
the amount of $600,000 and to Mr. Lasprogata himself for $240,000.
Additionally, it owes back payroll taxes to the U.S. Government
of about $250,000 for the last two or three months, a legal obli-
gation which it has been dilatory in discharging. He valued the
capital of the corporation at 1.5 to 1.7 million dollars, almost
entirely in equipment against which Continental Bank has a creditor's
lien for approximately $650,000. The corporation's capital and
accounts receivable, as well as Mr. Lasprogata's personal assets,
are also pledged to the extent of his $600,000 line of credit with
Continental Bank, for all the corporation's dealings. The corpora-
tion has accounts payable of $75,000 to $100,000 and accounts
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receivable of about $400,000 from Essex County, Camden County,
and the City of Paterson.

I FIND, therefore, on the basis of the evidence before me
that ETC presently has a negative net worth of approximately
$980,000.

Mr. Lasprogata also testified that he made an informal
pledge of his personal assets to the Commission in 1980-81 and
is willing to do so again in 1981-82. He was uncertain which of
his assets were available to be pledged, i.e., not already pledged
to others. It appears that a certificate of deposit owned by him
and his wife in excess of $140,000 is the only certain available
asset. The others consist of an approximately $55,000 interest in
a pension and profit sharing plan if it is determined that he is
entitled to it at this time, and the value of his Bryn Mawr home
over and above its $176,000 mortgage (he estimates an additional
value of about $174,000) if it is not already pledged. He testified
that it might already be pledged to Continental Bank on other loans.
Mr. Lasprogata also testified to a $95,000 personal tax liability
to the U.S. Government.

I FIND that it is uncertain what amounts are available for
Mr. Lasprogata to pledge on behalf of ETC from his personal assets
which he is willing to pledge. It may be nothing because every-
thing is already pledged; it may be $140,000; or it may be as much
as, but not more than $370,000. '

Mr. Lasprogata also testified and

I SO FIND that his Pennsylvania contracts for 1981-82 are,
in the aggregate, about one million to 1.1 million dollars and that
he projected about $830,000 in expenses., His anticipated profit
from the 1981-82 contract with the Commission was about $250,000.

There is also substantial testimony from Mr. Lasprogata and

I SO FPIND that many checks drawn on ETC accounts during the
1980-81 year were for his personal expenses. Such amounts were
reported by him as income and were set off against the corporation’'s
debt to him in the corporation's loans and exchanges account. The
$240,000 indebtedness which presently remains is the net debt to
him after the set offs.

I FIND further that the fiscal practices of the corporation
during the 1980-81 year were careless and disorganized at best.
The corporation was operated as the one person business it was
with apparent minimal concern for a proper segregation of expense
items.

I FIND further that a number of the ETC checks which were
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written for Mr. Lasprogata's personal expenses were drawn during
or arcund the time period, November 15, 1980 to January 30, 1981,
when a number of checks, including many teachers' salary checks
were being returned for insufficient funds and when re-imbursement
for teachers' travel expense vouchers were being delayed.

I FIND further that a number of the checks which were issued
by ETC during 1980-8l, although not in payment of Mr. Lasprogata's
personal expenses, were written on behalf of other business entities
in which Mr. Lasprogata, not ETC, had made a substantial investment.

I CONCLUDE based upon the immediately foregoing findings alone,
the delay in the corporation's payment of payroll taxes to the U.S.
Government, and the fact that the situation of returned checks,
salary and otherwise, was permitted to continue for a 2-1/2 month
period and was not remedied until a court order directed ETC to
make better arrangements for the honoring of employees' salary
checks, that there has been a substantial disregard on the part of
ETC and its principal for their business and corporate obligations.
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On examination by his counsel, Mr. Lasprogata acknowledged
that during the past year, in December, 1980 or January, 1981,
it had become evident to him that, largely as a result of the
1980-81 contract with the Commission, his company had grown to such
a point that new accounting and fiscal practices were indicated.
A series of new accounts was established so that his Pennsylvania
business could be segregated from his New Jersey business and that
various New Jersey accounts could be segregated from each other.
He testified once again to his arrangement with Midlantic Bank
in honoring teachers' salary checks based upon a letter of credit
from Continental Bank. Mr. Lasprogata testified additionally
that he has restructured management practices, has determined that
ETC will no longer make personal payments for him and that execu-
tive salaries would be held down. His own salary was to be de-
creased from the $150,000 which he drew in 1980-81. At the urg-
ing of the officers of Continental Bank, a new position of con-
troller has been established in the corporation and has been
filled by an individual who came highly recommended and with
whom the officers of Continental Bank are apparently well satis-
fied. Since February the controller signs the checks of the
corporation rather than Mr. Lasprogata. These facts were uncon-
troverted and I FIND them to have been established.

Nevertheless, notwithstanding Mr. Lasprogata's efforts at
restructuring his corporation's practices and reordering his
corporations' priorities, an existing state of facts is undeniable.
By every conventional measure, ETC is an insolvent corporation.
Mr. Lasprogata's personal assets, some of which he is of a mind to
pledge on behalf of the corporation's activities, are so heavily
encumbered and pledged already that, to the extent they are avail-
able for pledging and if they could be added to the asset side
of the corporation's balance sheet they would still be insuffi-
cient to render the corporation solvent. Notwithstanding Conti-
nental Bank's past willingness to come to the aid of ETC and Mr.
Lasprogata with guarantees, letters of credit, etc., and its ap-
parent willingness to continue doing so, the financial condition
of the corporation is so precarious that a single major miscal-
culation or unforeseen loss could very well destroy it and do
considerable damage to the program it proposes to operate. Such
a miscalculation occurred during 1980-81 when the corporation
lost 1.2 million dollars on the Essex County contract and exper-
ienced, as a result, a net loss of one million dollars from its
New Jersey operations. Becuase of that loss, ETC is in consider-
ably worse financial condition now than it was at this time last
year. The absence of any need to purchase new eguipment for
1981-82 and the efforts of the school districts to make payment
for services more promptly are positive features for ETC. But
ETC's financial guarantees for 1981-82, which essentially dupli-
cate those for the previous year, coupled with the fact that ETC
is one million dollars worse off now than it was at the beginning
of the 1980~81 contract term, place ETC's financial responsibility
seriously in gquestion.
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Mr. Lasprogata claims to have learned from last year's
errors and believes that he can turn a losing operation into a
profitable one during the coming year. Without questioning his
good faith and his desire for whatever reason to demonstrate
not only his willingness to undertake a contract with the Com-~
mission again, but also his determination to perform it suc-
cessfully, I am unable in the light of his business judgment
and practices during the 1980-81 year, to afford the credence
to his present judgment which would permit me to conclude with
confidence that there is a substantial likelihood that ETC will
perform its contract for the entire term of the 1981-82 year.
This, in the light of Mr. Lasprogata's testimony and that of Mr.
Packman, ETC's Director of Educational Services for Essex County.
Whether due to the nature of their business or their own inade-
quacies, I am persuaded after hearing them testify, that the na-
ture and level of their planning for the coming year is not
materially different, in the light of their experience, from that
engaged in last year. There is no evidence of any safeguards
undertaken against the effects of serious miscalculations. Of
course, no new equipment will need to be purchased during the
coming year, but the maximum contract price is also down from
3.9 million to 3.1 million. Even Continental Bank, as supportive,
cooperative and forebearing as it has been with ETC and Mr.
Lasprogata, has indicated sufficient reservations by conditioning
its newest commitment for an additional $200,000 loan on obtaining,
with the cooperation of the Commission, a perfected first security
interest in payments from the Commission to ETC.

Certainly risk-taking is to be expected and encouraged in
private sector business affairs. It is through the taking of
calculated risks and the application of energy and talent that
entrepreneurs and those who finance them succeed, i.e., make a
profit. Neither Mr. Lasprogata nor Continental Bank can be faulted
for their enterprising efforts to turn a substantial loss operation
into a profit making venture. But where public moneys and the
public trust are at stake, particularly when a service mandated
by legislation is to be provided by a private sector vendor,
business risk must be held to a minimum if not entirely eliminated;
and the business enterprise involved must be held to a level of
accountability duplicating the level of responsibility which the
public bodies charged with the obligation to provide such services
would be expected to discharge.

The facts before me do not permit a conclusion that the level
of risk in the Commission dealing with ETC is sufficiently low so
that the mandated service involved will most assuredly be pro-
vided; nor can I conscientiously conclude that the business prac-
tices of ETC as established by events during the last year, even
in the light of attempts to restructure and reform its operations,
approximates the level of responsibility which inheres in the pub~
lic body charged with the primary obligation.
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Although the quality of the services provided is of great
importance, it is not the only concern of significance to which the
responsibility of the Commission goes. That responsibility is owed
to all involved with the service, not only the boards of education,
the parents and the students but also the teachers and other
employees of the corporation. And it is a responsibility owed to
the public which place8 governmental functions relationships and
practices at a higher level than those of the marketplace.

On the basis of the foregoing findings relating to the manner
in which ETC or its principal has failed or delayed in discharging
its obligations under law, its disregard for proper relationships
with a public official charged with oversight responsibilities,
its financial standing and pattern of fiscal practices,

I CONCLUDE

that ETC is not a suitable vendor for the rendition of
chapters 192 and 193 services for the 1981-82 school year.

I, therefore, ORDER

the respondent Essex County Educational Services Commission
to refrain from entering into a contractual relationship with
respondent Educational and Training Consultants or its principal
for the rendition of educational services under N.J.S.A. 18A:46A-1
et seg. and N.J.S.A. 18A:46-19.1 et seq. during the 1381-82 school
year.

For the reasons, heretofore expressed, the motion of respondent
Essex County Educttional Services Commission to be permitted to
enter into a month-to-month contractual relationship with
respondent Education and Training Consultants or its principal
pending the final outcome of these proceedings is hereby DENIED.

This recommended decision may be affirmed, modified or
rejected by the Commissioner of Education, Fred G. Burke, who is
empowered to make a final decision in this matter. However, if
Fred G. Burke does not so act in forty-five (45) days and unless
such time limit is otherwise extended, this recommended decision
shall become a final decision in accordance with N.J.S.A. 52:14B-10.



You are viewing an archived copy from the New Jersey State Library.

I hereby FILE my Initial Decision with Fred G. Burke for
consideration.

g X 1O 1A
DATE 20

Receipt Acknowledged:

s } ,
—_ z -
| . - .

v .

il C, g )/ L
DATE ’ DEPARTMENT OF EDUCATION

Mailed to Parties:

Aoz (3198 o dd T. Pardeas
DATE T/ 7 FOR OFFICE OF ADMINISTRATIVE LAW




You are viewing an archived copy from the New Jersey State Library.

EXHIBITS IN EVIDENCE

c-1 Memo June 10, 1981 - To County Superintendents
from J. R. Flynn

p-1 (By stipulation) Specifications for 1980-81 Contract
(copy)

P-2 (By stipulation) Specifications for 1981-82 Contract
(copy)

pP-3 (By stipulation) Bid Proposal for 1980-81 (photocopy)

P-4 (By stipulation) Bid Proposal for 1981-82 (photocopy)

P~5 Folder of approximately 90 separate affidavits (copies)

P~7 Original computer printout of Rb-3

P-8 ETC's application for placement on P-7 (copy) 2 pages

Ra-1 Letter (April 1, 1980) from Beineman (copy)

Ra=2 Letter (March 31, 1980) from Conroy (copy)

Ra=3 Letter (March 31, 1980) from Levin (copy)

Ra-4 Letter (April 1, 1980) from Sylvestri (copy) 2 pages

Rb-1 Year-end report from ETC (copy)

Rb-2 Compliance survey for 1980-81 (copy)

Rb-3 Print-out from Department of Treasury (copy)

Rb~-4 Proposed revision of NJAC 6:20-7.1 and covering memo

(9/26/79) from Deputy Attorney General Burgess (copy)

Rb-6 Purchase and Property Form - Bidders Mailing List Ap~
plication (4 pages including instructions)

Rb-7 Letter (June 11, 1981) from Mr. Wall

Rb-8 Transcript dated February 2, 1981 (except for Dr.

White's testimony)

Rb-9 Transcript dated February 3, 1981
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EXHIBITS MARKED FOR IDENTIFICATION
BUT NOT MOVED IN EVIDENCE

C=2 Excerpt from NJAC 6:20-7.1, .2, .3

Rb-5 Letter (June 18, 1981) to ETC from Brooks in re-
sponse to Rb-7 (copy)

P-6 Brooks' Telephone Log (not retained by court)
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NEW JERSEY EDUCATION
ASSOCIATION AND EDUCATIONAL
SERVICES TEACHERS

ASSOCIATION,

PETITIONERS,
V. : COMMISSIONER QF EDUCATION
ESSEX COUNTY EDUCATIONAL : DECISION

SERVICES COMMISSION ET
AL., ESSEX COUNTY,

RESPONDENTS.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision. The
Commissioner notes that exceptions and cross-exceptions were
filed in a timely manner by Respondent Educational and Training
Consultants (ETC) and Petitioner NJEA in accordance with the pro-
visions of N.J.A.C. 1:1-16.4a, b and c.

Respondent ETC takes exception to Judge Kestin's deter-
mination that ETC is not a suitable vendor for the rendition of
chapters 192 and 193 services for the 1981-82 school year.
Respondent ETC finds such determination at variance with Judge
Kestin's determination that ETC had fulfilled its service obliga-
tions under the 1980-81 contract. Such finding, argues
Respondent ETC, coupled with the financial guarantees offered
personally by Mr. Lasprogata and by the Continental Bank offset
Judge Kestin's determination that ETC had a negative net worth of
approximately $980,000. Respondent ETC further argues that the
contracts it holds 1in Pennsylvania would create accounts
receivable in the aggregate of $1 million to $1.1 million to
offset anticipated expenses of $830,000 and that such accounts
receivable constitute an asset to the company not accorded full
recognition by Judge Kestin. Respondent ETC further urges con~
sideration of the fact that business errors and miscalculations
attendant to the 1980-81 contract have been corrected and thus
reduce the danger of miscalculation referred to by Judge Kestin
as a major reason for reaching the conclusion that ETC was not a
suitable contractor.

Notwithstanding any determination reached by the Com-
missioner in the matter herein controverted relative to ETC's
suitability as a contractor to provide services for the Essex
County Educational Services Commission, respondent urges that the
Commissioner limit application of the instant decision solely to
the issue of the 1981-82 contract with said Essex County Educa-
tional Services Commission and not extend the findings herein to
any other contract which ETC may undertake with other commissions
or local school districts.
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Petitioner's cross-exceptions refute those of
Respondent ETC and argue that even those assets ascribed to ETC
by respondent's exceptions leave that company far short of com-
pensating for its huge debt and do not address themselves to
Judge Kestin's conclusion that "ETC is in considerably worse
financial condition now than it was at this time last year.*#**"
Initial Decision, at p. 32

Based upon such conclusions and additional facts cited
by Judge Kestin, petitioner urges the Commissioner to affirm the
decision of Judge Kestin in its entirety.

In assessing the relative merit of the exceptions and
cross-exceptions herein, the Commissioner finds that Respondent
ETC has failed to demonstrate that the financial status of ETC
has improved, if it has improved at all, to that degree
consistent with permitting it to assume responsibility for
providing the services for which it seeks to contract. The
Commissioner's standard in such assessment must be the assurance
that the thousands of nonpublic school children entitled to those
services mandated under chapters 192 and 193 will receive such
services without interruption. No financial argument presented
by Respondent ETC is sufficiently assuring to the Commissioner to
permit him to reach a conclusion contrary to that reached by
Judge Kestin when he stated:

"x**The facts before me do not permit a con-
clusion that the level of risk in the Com-
mission dealing with ETC is sufficiently low
so that the mandated service involved will
most assuredly be provided*** "

(Initial Decision, at p. 33)

In reaching his determination herein, the Commissioner
is further persuaded that Judge Kestin's decision is amply
supported by factors above and beyond those strictly related to
ETC's financial health wherein Judge Kestin said:

"On the basis of the foregoing findings
relating to the manner in which ETC or its
principal  has failed or delayed in
discharging its obligations under law, its
public official charged with oversight
responsibilities, its financial standing and
pattern of fiscal practices,

I CONCLUDE

that ETC is not a suitable vendor for the
rendition of chapters 192 and 193 services
for the 1981-82 school year." (Emphasis

supplied.)

(Initial Decision, at p. 34)
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Finally, the Commissioner, in addressing Respondent
ETC's exception which seeks to limit the application of Judge
Kestin's decision to the particular contract between ETC and the
Essex County Educational Services Commission, 1is constrained to
observe that Judge Kestin's determination as to Respondent ETC's
status does not limit its application solely to the issue of the
specific contract controverted herein but addresses itself to the
sultability of ETC as a vendor. Were the findings of Judge
Kestin limited solely to the question of ETC's financial health,
a reasonable argument could be made for permitting Respondent ETC
to undertake those services for which it could provide reasonable
assurances of its fiscal capability for so doing. However, given
the fact that Judge Kestin's determination speaks to the more
fundamental question of Respondent ETC's "suitability" as a
vendor, the Commissioner rejects Respondent ETC's argument and
finds that ETC 1is indeed, based upon the evidence presented
herein, an unsuitable vendor for the providing of educational
services pursuant to chapters 192 and 193. Accordingly, and for
the reasons contained therein, the Commissioner affirms the
findings and conclusions of Judge Kestin's initial decision and
makes them his own.

In rendering a determinaticn in the instant matter, the
Commissioner wishes to call attention to the unusual circum=-
stances which pertain in the matter herein controverted by virtue
of the Court's remand.

The Commissioner observes that his action herein should
not be construed as an assumption on his part of the respon-
sibility for determining the qualification, debarment, suspension
and disqualification of vendors which by virtue of N.J.S.A.
18A:18A-27 and N.J.A.C. 6:20-7.1 et seg. are delegated to the
Department of the Treasury. Despite the fact that the matter
herein controverted revealed that those standards required by
statute for the prequalification of bidders have not been pro-
mulgated by Treasury, the Commissioner notes that such prequali-
fication is an essential prerequisite to the fulfilling of his
function for approving the provisicn of auxiliary services by
public or private agencies other than an educational improvement
center or an educational services commission. N.J.S5.A.
18A:46-19.1 and N.J.S.A. 18A:46-7 Notwithstanding the fact that
Judge Kestin concluded that "***in the absence of such standards
or systems, the responsibility for determining the capacity of
ETC as a proposed vendor to discharge its contractual obligations
rested with the Commission, governed by the specific requirements
of the bidding and contracting statutes then extant***" (Initial
decision, at p. 14), the Commissioner cannot escape the
conclusion that past practices should not be continued and that
appropriate standards for effectuating the will of the Legisla-
ture should be promptly established and implemented.

COMMISSIONER OF EDUCATION
September 9, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 792-81
AGENCY DKT. NO. 17-1/81A

APPEARANCES:
JANE WEIR,
Petitioner
v,
BOARD OF EDUCATION OF THE
BOROUGH OF CLOSTER, ET AL.,
Respondents.

Record Closed: June 12, 1981 Decided: July 27, 1981
Reeived by Agency: Mailed to Parties:

APPEARANCES:
Harold N. Springstead, Esq., for Petitioner, Jane Weir
(Aronsohn & Springstead, attorneys)

Thomas W. Dunn, Esq., for Respondents,
Board of Education of the Borough of Closter
and William R. Hanley, Superintendent
(Wittman, Anzalone, Bernstein, Dunn & Lubin, attorneys)

BEFORE JAMES A. OSPENSON, ALJ:

In a reduction in force for 1979-80, petitioner Jane Weir, a tenured, full-time
certificated music teacher employed by the Board of Education of the Borough of Closter
since 1969, was reduced to music teacher four-fifths time (see OAL DKT. EDU 3078-79),
an employment category in which she presently serves., When, in October 1980, the Board
employed another, untenured person to teach a stringed music program one-fifth

994



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 792-81

time, petitioner alleged abridgment of her tenure, seniority and preferred eligibility rights
under N.J.S.A. 18A:28-12 and N.J.A.C. 6:3-1.10(b),(h). She seeks categorical reinstatement
(including ouster of that other), back pay and emoluments. The Board, while conceding
petitioner's status generally and its employment of that other, denies abridgment of
petitioner's rights and raises defenses of collateral estoppel and the bar of the doctrine of
res judicata (OAL DKT. EDU 3078-79).

The petition was filed in the Division of Controversies and Disputes of the
Department of Education on January 20, 198l. The Board's answer was filed February 9,
1981. On February 17, 1981, the matter was transmitted to the Office of Administrative
Law for hearing and determination as a contested case pursuant to N.J.S.A. 52:14F-], et
seq.

On April 15, 1981, a prehearing conference was held in the Office of
Administrative Law and an order entered establishing that the matter should be addressed
and decided as if on cross-motions for summary decision on pleadings, stipulations,
documentation and memoranda of law, in accordance with N.J.A.C. L:-13.1, et seq. The
matter was set down for oral argument on the cross-motions for June 12, 198}, at which
time the record was closed. In the interim, before oral argument, stipulations and
memoranda of law were filed !;y the parties as agreed.

STIPULATION OF FACTS ADOPTED HEREIN AS FINDINGS OF FACT

I. Petitioner Jane Weir holds the position of part-time (four days
per week) teacher of music in the Closter school distriet and
has held that position since the beginning of the 1979-80 school
year. She holds a standard certificate as teacher of music.

2.  During the 1979-80 school year and for five years prior thereto,
the Board of Education of Closter contracted with the Northern
Valley Regional High School Distriet ("Northern Valley") for a



You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 792-81

8.

stringed instrumental music program. The person assigned by
Northern Valley to Closter was Mrs. Whittaker in 1979-80.
Before that, the teacher was Mrs. Kosma. The teacher assigned
under the Northern Valley contract worked one day a week in
Closter and worked elsewhere in constituent distriets for the
balance of her schedule.

For the 1980-81 school year, the contracted stringed
instrumental musiec service was terminated.

In or about October 1980, the Closter school district created a
stringed instrumental music position that was a one-day (six
hours) position at a total cost not to exceed $2,000.

On or about October 21, 1980, the Closter Board of Education
hired Arlene Antebi to fill the stringed instrumental music
position.

Petitioner claims entitlement to that one-day (six hours) per
week position by reason of her tenure and seniority.

Prior to the 1979-80 school year, petitioner was employed as a
full-time teacher of music.

On April 24, 1979, the Board of Education, by a resolution
reciting the effects of declining enroliment and budget caps
limiting the resources available to the school district, abolished

one position of full-time teacher of music.

On the same date, in the same resolution, the Board created a

new part-time (four days per week) teacher of musie position.
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10.

12.

13.

14.

15.

Petitioner, the person with least seniority as a full-time
teacher at that time, was terminated as a full-time teacher
because of abolition of the full-time position and offered the
new part-time (four days per weeks) position, whieh she
accepted, reserving her rights, however, to contest the Board's
action.

Petitioner was placed and remains upon a preferred eligibility
list should the Board ever create a new full-time position of
teacher of music.

Petitioner did, in fact, contest the Board's action in a petition
to the Commissioner of Education in an action entitled Jane
Weir v. Board of Education of the Borough of Closter and
William R. Hanley, Superintendent, OAL DKT. EDU 3078-79,
Agency Dkt. No. 260-7/79A.

By an initial decision of February 8, 1980, the Honorable Robert
P. Glickman, ALJ, concluded his initial decision, which became
a final agency decision when not reversed or modified by the
Commissioner of Education within the time limits of N.J.S.A.
52:14B-9, 10. The record of that case is stipulated herein by
these parties.

Petitioner has never taught instrumental music in the Closter

district.

Under her music teacher certification, she can teach
instrumental music. See Popovich v. Board of Education of the
Borough of Wharton, 1975 S.L.D. 737, 745,
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PROCEDURAL HISTORY

In previous litigation between these parties, under OAL DKT. EDU 3078-79,
petitioner contended before the Commissioner the Board had violated her tenure and
seniority rights under N.J.S.A. 18A-28-9, 10 in abolishing her full-time music teaching
position and in creating a new four-fifths position, to which she was assigned. Her
argument was the Board should instead have reduced one of two other three-fifths time
positions to a two-fifths time position and kept her then full-time position intact. The
Board, on the other hand, contended the choice of abolishing either a full-time position
and creating a four-fifths position or of abolishing a three-fifths time position and
creating a two-fifths time position was within its discretion under its managerial powers
under N.J.S.A. 18A:ll-1(d) and thus entitled to a presumption of correctness. Judge
Glickman in that matter agreed, upon the authority of Boult v. Board of Education of
Passaic, 136 N.J.L. 521, 523 (E.& A. 1948). He found the Board's action then was based on
sound educational reasons (that is, avoidance of fragmentation of music instruction at

Hillside School) and was thus consistent with the general power it had to abolish positions
and reduce staff for reasons of economy or for reasons dictating administrative or
supervisory organizational changes in the district under N.J.S.A. 18A:28-9. At the time of
that action, the Board, as seen in Stipulation No. 2, was under -contract with Northern
Valley Regional High School District ("Northern Valley") for a stringed instrumental music
program staffed in the Closter district by a Northern Valley stringed music teacher
assigned thereto. For 1980-81, the contractual relationship was terminated and in October
1980, the Board employed its own stringed instrumental music teacher. Thus, contends the
Board, the same issue presently to be litigated, that is, the right of petitioner to a one-
fifth stringed instrumental music position was actually litigated in the previous case, or if
not actually litigated, could have been so litigated and thus is barred from relitigation by
issue-preclusion doetrines of res judicata and/or collateral estopped.
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MATTERS AT ISSUE
At issue herein, therefore, are the following:

1. Whether, by Board employment of another untenured person as stringed
instrument music teacher one-fifth time, petitioner's preferred eligibility
rights as a tenured, senior, certificated music teacher previously reduced
from full to four-fifths time were abridged within the meaning of N.J.S.A.
18A:28-12 and N.J.A.C. 6:3-1.10(b),(h).

2. Whether adjudication of issues by the Commissioner in the prior action
between the parties under OAL DKT. EDU 3078-79 precludes litigation of
some or all of the issues in (1) hereinabove.

DISCUSSION

Issue-preclusionary doectrines of res judicata and collateral estoppel are
applicable to adminstrative proceedings. City of Hackensack v. Winner, 82 N.J. 1, 31-32

(1980). The selective application of these doctrines should clearly take into account poliey
considerations that support these doctrines, such as avoidance of duplication and
elimination of confliets. Id., 31-33. These doctrines should not be applied where
application would obviously frustrate the purpose of a statute. Clear Television Corp. v.
Board of Public Utility Commissioners, 85 N.J. 30 (1981).

Requirements for invoking the doetrine of res judicata are a final judgment on
the merits (Kramer v. Board of Adjustment of Sea Girt, 45 N.J. 268, 278 (1965)), by a
court of competent jurisdicetion, and identity of parties and claim or cause of action
(Bango v. Ward, 12 N.J. 415, 420 (1953)). Determination of what constitutes the same
claim or cause of action is perhaps the most perplexing element. To render a prior

judgment res judicata, the record must show the issue was taken on the same allegations
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that are the foundation of the second action. The test is whether the proof that would
fully support the one case would have the same effect in tending to maintain the other.
Temple v. Scudder, 16 N.J. Super. 576, 579 (App. Div. 1951). When a different judgment in
the second action would impair or defeat rights established in the first action, then there
exists the requisite "sameness.” Bango v. Ward, supra.

Unlike res judicata, application of the doetrine of collateral estoppel does not
require identity of claims. Collateral estoppel "bars relitigation of any issue that was
actually determined in a prior action, generally between the same parties, involving a
different claim or cause of action." State v. Gonzalez, 75 N.J. 181, 186 (1377).
Traditionally, collateral estoppel applies where there are identity or privity of parties,
mutuality, i.e., the party invoking collateral estoppel would have been bound by the
decision in the earlier case, if that determination were adverse to him, and identity of
issues. The requirement of mutuality is no longer rigidly enforced, so long as there was a
fair opportunity to litigate the issue. Continental Can Co. v. Hudson Foam Latex

Products, 129 N.J. Super. 426, 430 (App. Div. 1974). Where there is no mutuality and
where there was no full and fair litigation of an issue, the courts will not apply collateral
estoppel on grounds of public policy. Garden State Fire and Casualty Co. v. Keefe, 172
N.J. Super. 53, 59-60 (App. Div. 1980), certif. den., 84 N.J. 389 (1980).

Analysis of the prior litigation between these parties under OAL DKT. EDU
3078-79 suggests clearly the factual issues in that case differ from the factual issues
here: that is, that there is no identity of issues. According to the administrative law
judge in the earlier case, the real thrust of petitioner's argument then was that the board
should have reduced one of two three-fifths positions to a two-fifths position, leaving
intact petitioner's full-time position instead of reducing her, as the Board did, to a four-
fifths position. The Board, on the other hand, contended the choice of abolishing either a
full-time position and creating a four-fifths position or of abolishing a three-fifths
position and creating a two-fifths position was within its managerial discretion. N.J.S.A.
18A:1-1(d). It argued, and the administrative law judge determined, its judgment was
entitled to a presumption of ecorrectness and could be overturned only if it were found to
have acted arbitrarily. Stipulated faets in evidence in the earlier case, as the
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administrative law judge found and considered in his judgment supporting the Board,
contained a finding that the Board did not aet arbitrarily, and therefore not unreasonably,
since one avowed purpose administratively for the action it took was avoidance of
fragmentation of music instruction at one of the affected schools. The reduction of
petitioner to a four-fifths time position, therefore, was found justified. The circumstance
in that case that the Board continued to employ a stringed instrument teacher from
another distriet, as it had done in prior years, was effectually not reached as an issue by
the administrative law judge. To that extent, therefore, it cannot be said that there was
either an actual or tacit litigation of it. It follows, therefore, that no basis either by res

judicata or collateral estoppel exists here to bar petitioner's present claim.

It seems clear, moreover, that the factual complex in this case is distinguishable,
sinece the Board's determination not to continue employment of the contract employee for
stringed instrument programming created a vacancy in that person's one-fifth position.
Clearly at issue here, therefore, are petitioner's eligibility rights to reemployment in it
under N.J.S.A. 18A:28-12 and N.J.A.C. 3-L10(h). The Board's employment of another
person for that position abridges petitioner's rights at least to be offered that categorical
employment. The latter provides:

Whenever any person's particular employment shall be abolished
in a category, he shall be given that employment in the same
category to which he is entitled by seniority.

No question is raised here as to petitioner's senior status over the new
employee, nor is there any question, properly so, that under her musie teacher
certification she can lawfully teach instrumental music. Popovich v. Board of Education
of Borough of Wharton, 1975 S.L.D. 737, 745.

In Popovich, it appeared petitioner there was a certified and tenured teacher of
musie. Like petitioner here, her employment had been devoted exclusively to vocal music
teaching. Purporting to effect a reduction in force, the Board in that case reduced
petitioner's employment to three-fifths time, while maintaining as a full-time instrument
music teacher one, who though similarly certificated as teacher of music, had less
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seniority than petitioner in the district. The Commissioner held the Board's action was
tantamount to abolishment of a portion of its full-time voeal musie teacher position and
triggered petitioner's tenure and seniority rights vis-a-vis the retained instrumental music
teacher with less seniority. He held petitioner was entitled to full-time employment with
the Board so long as a full-time position is maintained in her category.

And so, here, petitioner Weir likewise is entitled to full-time employment in her
category so long as the Board maintains the position. The position maintained, that of
one~fifth time, is within petitioner's category of music teacher generally and is,
therefore, a position for which she by law is preferentially eligible.

CONCLUSION

Based on the foregoing, therefore, I hereby CONCLUDE that petitioner is
entitled forthwith to the one-fifth teaching position presently occupied by another. The
Board is directed to provide petitioner with salary and other emoluments equal to the
difference between that which she received and that which she would otherwise have been
provided as a full-time teacher from October 21, 1980 to date.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:14B-10.
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I hereby FILE this Initial Decision with FRED G. BURKE for consideration.

ES A. y A

celipt AT'cknowledged: v

e
_ €y Pt LC”M_, —
DEPARTMENT OF EDUCATION

Mailed To Parties:

FOR OFFICE OF ADMINISTRATIVE LAW
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J-1

EXHIBITS MARKED IN EVIDENCE:

Minutes of regular meeting of Board of Education of
Borough of Closter, October 21, 1980, page 7, approving
employment of Arlene Antebi "not to exceed six hours per
week, $11.25 per hour, total expenditure not to exceed
$2,000 to continue the stringed music program as offered
in the Closter schools in 1979-80."

Department of Education (State Board of Examiners)
certificate issued to Jane Weir as "Teacher of Musie,”
dated September 1970.
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JANE WEIR,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

BOROUGH OF CLOSTER ET AL.,
BERGEN COUNTY,

RESPONDENT.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that no exceptions were filed
by the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a,
b and c.

The Commissioner affirms the findings and determination
as rendered in the 1initial decision in this matter and adopts
them as his own.

The Closter Board of Education is directed forthwith to
accord petitioner the full-time status to which she is entitled

and make her whole as to salary and other emoluments from
October 21, 1980 to the date of this decision.

COMMISSIONER OF EDUCATION

September 9, 1981
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ISABELLA LETTIERI AND
MARILYN CATANIO,

PETITIONERS,

v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

CITY OF BAYONNE ET AL.,

HUDSON COUNTY,

RESPONDENTS.

For the Petitioners, Isabella Lettieri and
Marilyn Catanio, Pro Se

For the Respondents, John V. Gill, Esq.

Petitioners, residents of Bayonne, allege that the
Board of Education of the City of Bayonne did wrongfully adopt a
racially balanced plan to provide equality in educational
programs by the creation of a magnet school and the redistricting
of others resulting in the forced transfer of some students.
Petitioners pray that a stay be granted pending a final adjudica-
tion of the controversy which would bar respondents from trans-
ferring any pupils, transferring any school personnel, moving any
equipment, or renovating any school facility to implement what is
hereinafter referred to as "the Plan."

Petitioners pray further that approval of the Plan be
revoked by the Commissioner and that an opportunity be granted
for an alternative plan, known as "the Community Plan," to be
presented to the Bdard and to the Commissioner for review and
implementation.

The Board admits submitting the controverted plan to
the Commissioner on or about December 16, 1976 to improve the
racial balance within the school system. The Plan was developed
in response to a State Department of Education request in April
1975 that the Board develop a racially balanced plan to end
imbalance in the schools. The Board prays for dismissal of the
Petition of Appeal because it does not set forth a cause of
action upon which the Commissioner can grant relief.

A conference on the controverted matter was held in the
office of the Hudson County Superintendent of Schools on May 4,
1977 at which the following issues were defined:

1. Was the desegregation plan adopted by the Board
procedurally correct?
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2. Was the proposed plan developed with the coopera-
tion and adequate input of the Bayonne Educational Support Team?

3. Was the Plan, as adopted, of equal educational
value to the pupils and the school system, or was it discrimina-
tory to some?

4. Was there substantiated modification of the Plan by
the Board subsequent to its initial adoption without adequate or
proper input from community representatives?

5. If the Plan is defective, should the Commissioner
revoke or set aside the Plan and order the Board to develop a
plan with adequate input from all groups involved?

Hearings were held in the office of the Hudson County
Superintendent of Schools on September 8, 9, 12, 14, 15 and 16,
1977. Briefs were filed on April 11, 1979 by petitioners, who
represented themselves pro se after the attorney withdrew, and by
respondents on December 8, 1980.

The hearing examiner finds the facts in the case to be
these:

1. At the request of the State Department of Educa-
tion, the Board filed a racial balance plan for the Bayonne
school system with the Department on December 16, 1976.

2. The Plan adopted by the Board was developed with
the advice of the Bayonne Educational Support Team, a group of
citizens chosen by the Board to ensure the cooperation and input
of the community.

3. Petitioners were members of the EST.

4. The Plan succeeded an Open Enrollment Plan which
failed to solve the problem of racial imbalance in the Bayonne
Schools.

5. The Plan, when adopted by the Board, required
redistricting plus the conversion of the Vroom School into a
gifted and talented learning center.

6. In April 1977 the Board approved a modification of
the Plan through additional boundary adjustments of elementary
districts to reduce student movement among schools.

7. The Plan, sent to the Commissioner in December 1976

and modified in April 1977, was implemented by the Board in
September 1977.
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The hearing examiner has reviewed the testimony adduced
over six days of hearings, examined the briefs, and supplements
thereto, filed by the parties involved, and evaluated the
evidentiary documents submitted during the proceedings.

Petitioners argue that the effort of the Board to
racially balance all the schools in the district, as determined
in the Plan, is not required by statute or rule of the State
Board of Education or by relevant court decisions. Petitioners
base their argument on Booker v. Board of Education of
Plainfield, 45 N.J. 161, 212 A.2d 1 (1965). Petitioners aver
that, by attempting to racially balance all its schools in the
same manner, the Board 1is illegally expanding the New Jersey
Supreme Court's position in Booker, :

Madx (1) racial imbalance, when it is
'substantial', requires correction since it
presents much the same disadvantages as are
presented by intentionally segregated
schools, (2) that exact apportionment of
minority group students amont the schools of
a particular school district is not required,
and (3) that a plan to correct substantial
racial imbalance must take into consideration
all relevant factors.x*x"
(Petitioners' Brief, at pp. 14, 15)

Petitioners also note that the State Board of Education
did not adopt a proposal of the Commissioner's that would have
prohibited the maintenance of racially imbalanced schools
(Proposed N.J.A.C. 6:8-2.6) when it promulgated Chapter 8 of the
Administrative Code. (The Thorough and Efficient System of Free
Public Schools Act pursuant to the authority of N.J.S.A. 18A:11-1
et seg. as supplemented and amended by N.J.S.A. 18A:7A-1 et seq.)

Petitioners also find noc mandate for widespread changes
in the Guidelines for Developing Equal Educational Opportunity
adopted by the State Board of Education on November 5, 1969.
Therein it is stated:

"x**Educational considerations are primary in
eliminating school segregation. The
elimination of racial imbalance is not to be
sought as an end in itself but because such
imbalance stands as a deterrent and handicap
to the improvement of education for all."
(Emphasis petitioners')
(Petitioners' Brief, at p. 18)

Petitioners likewise contend that the adoption and
implementation of the Plan were unnecessary since the Bayonne
School District already provided eguality in educational programs
for all students in every school in the district. (Petitioners'
Brief, at p. 24)
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Petitioners argue additionally that the creation of the
Vroom Learning Center to operate a gifted and talented program
violates the State guarantee of equality in educational programs
under N.J.S.A. 18A:36-20 and N.J.A.C. 6:4-1 et seq. by giving
preferential treatment to those students attending the magnet
school.

"***The inequality in educational programs
resulting from the implementation of the
Racial Balance Plan [The Plan) is further
exacerbated by the facts that (1) the special
equipment, supplies and activities offered in
the gifted and talented program are not
available 1in other schools in the school
district, and (2) the existence of a gifted
and talented program and the denial of
admission of students into such a program
stands to engender the very same sense of
stigma and resulting feeling of inferiority
which the New Jersey Supreme Court in Booker,
supra, and the Commissioner of Education#**%*
indicate to be educationally harmful and
resulting in inequality in educational
programs. x**"
(Petitioners' Brief, at pp. 26-27)

Petitioners charge that the Plan, as implemented, is
discriminatory and unlawful. The Plan places a disproportionate
burden on students who <come from the school district's
economically handicapped families and minority families in
violation of N.J.S.A. 18A:36-20 which provides that:

"No pupil in a public school of this State
shall be discriminated against in admission
to, or in obtaining any advantages,
privileges, or courses of study of the school
by reason of race, color, creed, sex or
national origin."

Furthermore, the Plan, petitioners argue, is unlawful
since it was adopted without meaningful and sufficient community
input in accordance with the rules and regulations of the State
Board of Education and the guidelines for equal educational
opportunity. (Petitioners' Brief, atp. 33)

In refutation the Board contends that the Commissioner
has the right, power and duty to end de jure and de facto segre-
gation in the schools of the State. Morean v. Board of Education
of Montclair, 42 N.J. 237 (1964) The Board, in complying with a
State Department of Education order, developed and chose the Plan
to end a de facto segregation issue in order that each child in
Bayonne would receive a quality education. (Respondents' Brief,
at pp. 3-4.) '
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The Board also believes that inclusion of a magnet
school in the Plan for a gifted and talented program is sound
educational theory in use in major cities throughout the country.
(Respondents' Brief, at p. 4) The Board likewise defends its
decision to redistrict thereby causing some children to move from
a neighborhood school to a more distant one by pointing out that
in no case is a-child asked to walk more than 12 blocks to get to
his/her new school.

The Board denies that it acted on the Plan before it
received adequate input from the community. It points out that
it organized an Educational Support Team (EST) to ensure
community involvement and that petitioners admitted at the
hearing that several alternate plans were discussed with the EST
before the Board adopted and implemented the Plan (Tr. 6).

After reviewing the voluminous testimony and balancing
the arguments of the contending parties, the hearing examiner
concludes that the Board in making the decision to implement a
plan to racially ‘balance the Bayonne Public Schools was acting
within its statutory powers granted by N.J.S.A. 18A:11-1 which
states, inter alia:

"The board shall -

* % %

c. Make, amend and repeal rules*** for
the government and management of
the public schools**% "

In determining that it would select one of several
alternative plans to meet a mandate of the Commissioner that the
schools of Bayonnne be desegregated, the Board was performing its
duty. True, the Board had a duty to consult with concerned
citizens in carrying out its function, but the final decision was
the Board's.

The Commissioner faced a somewhat similar issue as to
whether it is proper for a local board of education to submit
delicate or controversial decisions to voters of the district in
the form of a nonbinding referendum in Beatrice M. Jenkins et al.
v. Board of Education of the Township of Morris et al., 1970

S5.L.D. 389, rev'd 58 N.J. 483 (1971)

"k**to permit boards to submit any questions
to the voters might lead to hesitancy on the
part of boards to take positions on touchy
subjects and lead ultimately to a passing off
of their fundamental statutory
obligations.***" (at 413)
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Petitioners' claim in the instant case that the Board
should have ascertained and followed the wishes of the EST is
analogous to holding a nonbinding referendum, in the hearing
examiner's opinion. The Board may appoint whatever advisory
committees it wishes to assist in finding solutions to a school
problem but it cannot in any way allow non-members of the Board
to make decisions which are ultimately the Board's
responsibility.

The Board, in the hearing examiner's view, obtained
adequate input from the community and was guided by the advice of
its professional staff. It made a decision in the best interest
of the students and the community. The Commissioner has not in
the past substituted his judgment for that of a local board when
it acts within the parameters of its authority. (Committee to
Save Bayard School v. Board of Education of the City of New
Brunswick, 1978 S.L.D. 451, 453) It is recommended that there is
no good reason for him to do so in this instance.

Petitioners in the instant matter impute lack of good
faith in the Board's action in not following the wishes of peti-
tioners. The hearing examiner does not agree. Perhaps the Board
did not allow petitioners sufficient time to voice all their
objections the night the Board acted, but certainly there is
adequate testimony that the Board established an advisory
committee (EST) from which 1its executive officers obtained
valuable input as to the impact of the several plans suggested on
the pupils and their families involved.

The hearing rofficer recommends that, having failed to
provide credible evidence that the Board's decision to implement
a racially balanced plan of its choice was arbitrary, capricious
or otherwise improper, the Petition of Appeal be dismissed with
prejudice.

The hearing examiner also recommends that petitioners'
plea that the Commissioner revoke his approval of-the Plan and
conduct an investigation into petitioners' allegations that the
Plan is discriminatory in that the Vroom School Learning Center
"is being operated as a 'private public school' for children of
persons in the school district who have influence with school
administration as a result of political applications, connections
with the school system, stature in the community resulting from
their business or profession or monetary inducement" be denied.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the entire record of the
matter controverted herein including the hearing examiner's
report.
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The Commissioner observes that no exceptions were filed
by the parties to the report of the hearing examiner in the
instant matter. The Commissioner hereby concurs with the
findings of fact, conclusions and recommendations of his hearing
examiner and adopts them as his own.

Accordingly,

the instant Petition of Appeal is hereby
dismissed.

COMMISSIONER OF EDUCATION

September 11, 1981
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 4000-80
AGENCY DKT. NO. 303-6/80A

IN THE MATTER OF:

LOIS SHELKO,
Petitioner
v.
BOARD OF EDUCATION OF
THE MERCER COUNTY SPECIAL
SERVICES SCHOOL DISTRICT,
MERCER COUNTY,

Respondent.
Record Closed: June 15, 1981 Decided: July 27, 1981
Received by Ageney: Mailed to Parties:
APPEARANCES:

Richard A. Friedman, Esq., (Ruhiman & Butrym, attorneys) for the Petitioner

Henry E. Kirchoff, Esq., for the Respondent

BEFORE DANIEL B. MC KEOWN, ALJ:

This matter presents the question of whether Lois Shelko (petitioner) may
combine her service of employment as a teacher with the Ewing Township Board of
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Education, not a party to the action here, with her service of employment as a teacher
with the Mercer County Special Services School Distriet (Board) for purposes of tenure
aequisition in the employ of the Board. Petitioner alleges that the refusal of the Board to
continue her employment for the 1980-81 academic year violates her asserted tenure
rights.

The Commissioner of Education transferred the matter to the Office of
Administrative Law for determination as a contested case, pursuant to N.J.S.A. 52:14F-1
et seq. A hearing was conducted in the matter, subsequent to which the parties filed
Briefs in support of their respective positions. The record was readied for disposition on
June 15, 1981, the day after receipt of petitioner's reply letter memorandum.

The basic undisputed facts of the matter are these:

Petitioner was initially employed by the Ewing Township Board of Education in
September 1976 as a substitute teacher assigned to teach kindergarten. Petitioner was in
possession of an elementary teaching certificate. Petitioner remained as a substitute only
for the month of September 1976, when the Ewing Board offered, and she accepted, a
regular teacher's contract, effective October 1, 1976, for the remainder of the 1976-77
academic year (P-1). That contract required petitioner to be in possession of an
elementary teacher's certificate. Petitioner explained that her assignment at the

commencement of employment was in a program called "Project Child."

It is noticed here that Project Child, as operated by the Ewing Township Board
of Education, was a multifaceted program, funded annually through unspecified state
and/or federal grants, to provide instruction to multiple-handicapped infants,
preschoolers, and kindergarten youngsters. The Director of Special Services in the Ewing
Board's employ prepared and submitted annual applications for program funds. The Ewing
Board acted as the local education agency for purposes of applying for such grants, on an
annual basis, for receiving the grants through the Department of Education, and for
administering the program in regard to employment of personnel, purchase of supplies and
equipment, and maintenance of the program in suitable facilities. No support for Projeect
Child was provided by the Ewing Board from its current expense operating budgets.
Furthermore, the pupils enrolled in Project Child were infants (to age three), preschoolers
(ages three to five), or kindergartners (ages five and above) and were residents of districts
throughout Mercer County, including Trenton, Ewing Township, the Windsors, Hamilton
Township and Hopewell.
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Petitioner began her assignment in Project Child on October 1, 1976, at the
Presbyterian Chureh located on Prospect Street, Trenton (IT-175). She, along with a co-
teacher, worked with approximately fifteen preschool handicapped youngsters: eight in a
morning session and seven in an afternoon session. Petitioner explained that though the
pupils with whom she worked did not have an Individualized Education Program (IEP), as is
required for every child who is classified as educationally handicapped by State Board
Rule N.J.A.C. 6:28-1.8, she did in fact prepare her own plan for each child (IT-182).

Petitioner explained that when she began her assignment with the preschool
handicapped youngsters on or about October 1, 1976, she was advised to secure a
certificate to enable her to be a teacher of the handicapped. Petitioner secured the
necessary college credits during the subsequent months to become eligible to possess a
teacher of the handicapped certificate and a certificate as a nursery school teacher. She.
applied for those certificates during the 1977 summer and was issued a combined teacher
of the handicapped and nursery school teacher certificate during November 1977 (P-5).

In the meantime, the Ewing Board reemployed petitioner as a teacher for the
1977-78 academic year by way of a regular teacher's contract, dated September 14, 1977,
but effective September 1, 1977 (P-2). This employment contract required petitioner to
be in possession of a "valid Elementary certificate to teach," as did her initial contract
for 1976-717.

Petitioner, for 1977-78, was assigned to the Project Child's location known es
the Kisthardt Center, Hamilton Township. Here, petitioner worked again with preschool
age handicapped youngsters, ages three to five, or, as she explains, the nursery school
group. Petitioner had seven or eight youngsters in each of two sessions, a session during
the morning and another in the afternoon.

Petitioner's testimony, uncontradicted, establishes as a fact that during her
employment by the Ewing Board in 1976-77 and 1977-78, she was employed pursuant to a
regular teacher's contract; she was a member of the New Jersey Teachers' Pension and
Annuity Fund since October 1, 1976; she maintained records on all youngsters assigned
her; she prepared daily lesson plans; she conducted parent-teacher conferences; and she
was paid according to the teachers' salary policy then in effect in Ewing Township.
Petitioner received all emoluments afforded all other teachers by the Ewing Board
including sick days, accumulated sick days, and hospitalization. Pinally, petitioner's
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performance was evaluated on two occasions in 1976-77 (P-14, P-15) and on two occasions
in 1977-78 (P-16, P-17) by the Ewing Board's Director of Special Services who, it has been
reported, submitted the annual applications for Project Child funds.

During 1977-78, specifically during November 1977, the Mercer County Board
of Chosen Freeholders acted to create the Mercer County Special Services School Distriet
pursuant to the Freeholders' authority at N.J.S.A. 18A:46-29. The legislative authority
provides, "The board of chosen freeholders of any county may establish a county special
services school distriet for the education and treatment of handicapped children, as such
children are defined in N.J.S.A. 18A:46-1." N.J.S.A. 18A:46-1 defines a handicapped child
to mean and include "any child who is mentally retarded, visually handicapped, auditorily
handicapped, communication handieapped, neurologically or perceptually impaired,
orthopedically handicapped, chronically ill, emotionally disturbed, socially maladjusted or:
multiply handicapped."

It is reasonable to presume, even absent direct evidence before me, that the
Department of Education, through its Bureau of Special Education and the Mercer County
Child Study Team, encouraged the creation of the Mercer County Special Services School
District because the organization, management and control of such a distriet is governed
by rules prescribed by the State Board of Education, N.J.S.A. 18A:46-30. The State Board
rules which govern county educational units are set forth at N.J.A.C. 6:28-8.1 et seq.

The Director of Special Services, then employed by the Ewing Board, was
involved in the creation of the Mercer County Special Services Distriet. In fact, he was
subsequently employed by the new Mercer County unit in June 1978, as its Director of
Student Personnel Services. In the meantime, however, he acted as an unpaid consultant
to the new Board which began functioning during February or March 1978.

It is to be noticed here that during 1977-78, petitioner continued to perform
her contractual duties for the Ewing Board at the Kisthardt Center of Projeet Child; that
her immediate supervisor, the Director of Special Services, was performing unpaid
consultant services to the newly created Board of the County Special Services Unit; and
that during the spring of 1978, the Director of Special Services conducted a meeting of all
Ewing's Project Child staff members. The Director explained at that meeting that the
newly created Mercer County Special Services School District would assume the operation
of Project Child as of the 1978-79 academic year and that the Ewing Board would no
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longer be the local education agency for purposes of the Project's funding, organization,

or operation.

Petitioner received, without making application or being interviewed for, a
proffered contract of employment, dated April 25, 1978, from the Mercer County Special
Services School District for 1978-79, which she accepted (P-5). The Ewing Board offered
petitioner neither a contract of employment nor a written notice that her employment
with it would not be continued for 1978-79, according to the provisions of N.J.S.A.
18A:27-3.2.

In the meantime, the Mercer County Board began to function in anticipation of
school operation in September 1978. The Board met in private session on April 20, 1978,
and considered, without adoption, a motion "to grant contracts to the Staff commencing.
September 1, to June 30, 1979" (P-9). The proffered contract of employment to petitioner
followed, which contract required her to possess a certificate as a teacher of the
handicapped (P~5). The Director (the unpaid consultant otherwise still employed by the
Ewing Board) explained that "staff" as used here was intended, at least by him, to mean
those Ewing staff members in Project Child because the program Project Child would be
applied for by him, but under the auspices of the Mercer County Board.

Petitioner, now in the employ of the Mercer County Special Services School
District, reported to the same Kisthardt Center to which she had reported while in the
employ of the Ewing Board. She was assigned to work with preschoolers, or the nursery
group, who suffered from communication skills handicaps, in both the morning and
afternoon sessions.

Petitioner had approximately 13 pupils total in both sessions, and the pupils
were essentially the same pupils with whom petitioner had worked while employed by
Ewing. The curriculum that petitioner taught was essentially the same as that which she
had taught while employed by the Ewing Board. The program, however, was now referred
to as the Mercer County Special Services School Distriet, Kisthardt Center, not Project
Child, Kisthardt Center, as it was under the auspices of the Ewing Board. Furthermore,
each child with whom petitioner now worked had had an Individualized Education Program
(IEP) prepared, as required by N.J.A.C. 6:28-1.8. The IEP was now prepared by the
teacher (here, petitioner), the child study team, and the parents of the child.
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Petitioner was reemployed by the Mercer Board for 1979-80 as a teacher of

the handicapped (P-4). During that year, the Superintendent, who had been employed by
the Special Services School Distriet during July 1978, advised petitioner by letter dated
April 25, 1980, that her employment was not to be continued by the Board for 1980-81.

This concludes a recitation of the basic uncontroverted facts of the matter. It

is stipulated by the parties that petitioner's employment service with the Mercer County

Special Services School District for 1978-79 and 1979-80 is service as a teaching staff

member for purposes of tenure acquisition, pursuant to N.J.S.A. 18A:28-5.

Further Findings of Fact are as follows:

1.

The Ewing Board was the local education agency for Project Child for at.
least 1976-77 and 1977-78. The program was dependent upon annual
applications for grant money for it to continue.

Petitioner was employed by the Ewing Board through a regular teacher's
contract for 1976-77 and 1977-78 which required her to be in possession
of an elementary school teacher's certificate. Petitioner's service in the
employ of the Ewing Board is service as a regular teacher.

Petitioner, at all times while under contract to the Ewing Board, was
assigned to teach in Project Child, and the last assignment was in the
Kisthardt Center.

Project Child was funded through grant applications made by the then
Director of Special Services on behalf of his employer, the Ewing Board.

The Director, upon the creation of the Mercer County Special Services
School Distriet, entered that Board's employ and applied for grants on its
behalf to fund a similar, if not identical, program to Project Child as he
had for the Ewing Board.

The Director, having knowledge that he would apply for grants for

substantially the same kind of Project Child program in Ewing, but on
behalf of Mercer County Special Services District, met with Ewing's
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Project Child staff during the spring of 1978. The Director informed the
staff that the newly created Mercer County Special Services School
District would be operating Project Child.

7. The Ewing Board, upon the Director's departure, made no application for
Project Child funds.

8. The Mercer County Special Services School District has been operating a
program similar to, if not identieal to, Project Child operated by Ewing
by grant funds applied for by the Director.

It is upon these facts, petitioner contends, that her service of employment
with the Ewing Board must be coupled with service with the Mercer County Board for
purposes of tenure acquisition. Petitioner anchors this claim on her contention that there
was, at least, an implied agreement between the Ewing Board and the newly created
Mercer Board for the latter to assume the operation of the then-existing program, Project
Child. Petitioner contends that because her service in the employ of the Ewing Board,
together with service in the employ of the Mercer County Board, is more than sufficient
to have acquired tenure of employment, N.J.S.A. 18A:28-5, the Board's determination not
to reemploy her for 1980-8; violates that tenure protection. Petitioner argues that
N.J.S.A. 18A:28-15 and 16 require her service in the employ of the Ewing Board to be
recognized by the Mercer County Board because the Board "...was created to serve
handicapped students that local districts could not reasonably serve..." (Petitioner's
Reply Brief, letter dated June 10, 1981, at p. 1). Petitioner reasons that because the
Mercer Board assumed the operation of Projeet Child from the Ewing Board, N.J.S.A.
18A:28-15 and 16 are applicable.

N.J.S.A. 18A:28-15 addresses the effeet of a change in government of a local
school district upon ". . .tenure of service or tenure of serviee rights, heretofore obtained
or hereafter to be obtained, under this [N.J.S.A. 18A:1-1 et seq.] or any other law,
because of any change in the method of government of the school distriet ... by which
[the teacher] was employed on the date of such change. ..." Here, there was no change
in the method of government of the Ewing Board by which petitioner's employment was
affected. Nor is there a discontinuance of a major component of a local boards
responsibility to afford a thorough and efficient program of edueation to its pupils, i.e., a
high school, as there was in Franklin Ed. Assn. v. Bd. of Ed. of Wallkill Valley Reg. Sch.
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Dist., 1981 S.L.D. (decided February 6, 1981). Consequently, | CONCLUDE
that N.J.S.A. 18A:28-15 provides no authority for petitioner to command a combination of
employment with the Ewing Board with employment by the Mercer County Board for
purposes of tenure in the latter's employ.

Next, N.J.S.A. 18A:28-16 states

Whenever an Educational Services Commission, a Jointure
Commission, the Commissioner of Education ... shall undertake
the operation of any school previously operated by a school district
in this State .. . any periods of prior employment [of all teaching
staff members] in such school distriet shall count toward the
acquisition of tenure to the same extent as if all of such
employment had been under the Educational Services Commission,
Jointure Commission, the Commissioner of Education. . . .

Petitioner, in relying upon this statute to combine her employment with both
boards for purposes of tenure, relies on the earlier ruling of the Commissioner in Susan
Stuermer v. Board of Education of the Special Services School District of Bergen, 1978

S.L.D. 628. There, Stuermer had been employed by the Hackensack City Board of
Education for a sufficient period of time to acquire tenure as a speech therapist. She was
assigned to that Board's program for "deaf pupils," or, its program for pupils with
communication skills handicaps., The Board thereafter notified the Commissioner of its
intention to abolish the program because of economy and lack of suitable facilities. The
Commissioner approved the Hackensack Board's stated intention (application) to
discontinue the program. The Board of Education of Bergen County Special Services
School Distriet assumed responsibility for the communication skills handicap program,
formerly operated by the Hackensack Board. Stuermer left the employ of the Hackensack
Board, where she had acquired tenure, and entered employment with the Bergen County
Board. Three years later, the Bergen County Board, on the theory that Stuermer had not
acquired tenure in its employ, determined not to offer her reemployment for the fourth
year. On appeal, the Commissioner ruled that N.J.S.A. 18A:28-6.1, which saves tenure
rights upon the discontinuation of a high school, junior high school, elementary school, or
any one or more of the grades kindergarten through 12 upon an agreement with another
board that the pupils formerly enrolled shall be enrolled in the programs to be operated by
the new board, together with N.J.S.A. 18A:28-16 and 17 and N.J.S.A. 18A:46-29 et seq.,
required that Stuermer, upon acquiring tenure with the Hackensack Board, had those
tenure rights transferred to the Bergen County Special Services School Distriet when it
agreed to take over the program formerly operated by the Hackensack Board.
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Here, the facts are distinguishable from those in Stuermer. Petitioner had not
acquired tenure in the employ of the Ewing Board; the Ewing Board did not make a
conscious, affirmative decision to abandon any required program; and there was no
"agreement" between the Ewing Board and the Mercer County Board for the latter to take
over any program otherwise required to be offered by and from the Ewing Board. The
Director of Student Personnel Services (who was formerly employed by Ewing prior to his
employment by the Board) must be seen to be the cause of Project Child's being
disecontinued at Ewing while a similar, if not identical, program was created at the Mercer
County facility. It was he who created the grant applications at Ewing; it was he who
created the nature of the program; and, it was he alone who made the determination to
leave the employ of the Ewing Board and to enter the employ of the Mercer County
Board. Finally, it was the Direetor, I CONCLUDE, who made the determination that he
would no longer prepare his grant applications for Project Child on behalf of the Ewing.
Board; rather, he would henceforth prepare such applications on behalf of the Mercer
County Board. The record is absent of any "agreement" by and between the Ewing Board
and the Mercer County Board to take over "Project Child" - although Project Child has
indeed continued at Mercer County Special Services School Districts.

Within the facts of the matter as viewed, ] CONCLUDE that petitioner, while
employed by the Ewing Board, was assigned to a distinet program; while she was
employed by the Mercer County Special Services School District, she was assigned to a
distinct program. Absent any evidence that both boards of education consciously and
affirmatively agreed that the latter would "take over" the program of the former, I FIND
no basis to combine petitioner's employment with both boards for purposes of tenure.
Tenure of employment must be preceded by official actions of boards of education to
employ teachers. The transfer of accrued rights from one board to another must similarly
be conscious, affirmative decisions. A personal decision, as here made by the Director, to
take to a new employing board a grant-supported program, is not a sufficient basis to
claim transfer of rights, as contemplated at N.J.S.A. 18A:28-6.1, 16 or 17.

The Petition of Appeal is DISMISSED.
This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law

is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
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recommended decision shall become a final decision in accordance with N.J.S.A.

52:14B-10.

I hereby FILE my Initial Decision with FRED G. BURKE for consideration.

(&

2D /PR
DATE

bm

. WL
D B. MC KEOWN, ALJ

Receipt Acknowledged:

-~

\

/_‘L.(' w;',:///‘ //’ Sy

DEPAKTMENT OF EDUCATION

Mailed To Parties:

Fb\._.,/d L. PMLA»\ TAZ

OFFICE OF ADMINISTRATIVE LAW
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LOIS SHELKO,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
MERCER COUNTY SPECIAL
SERVICES SCHOOL DISTRICT,
MERCER COUNTY,

RESPONDENT .

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
petitioner pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Petitioner excepts to the conclusion by the Honorable
Daniel B. McKeown, ALJ that she did not acguire tenure with
respondent pursuant to N.J.S.A. 18A:28-15 and 16 and 18A:46-43.
Petitioner argues that Judge McKeown's finding that Susan
Stuermer, supra, is distinguishable from the present matter is
erroneous. Petitioner contends that she fully satisfies the
criteria set forth in N.J.S.A. 18A:28-15 and 16 and 18A:46-43.
The Commissioner finds merit in petitioner's exceptions.

A thorough examination of the record herein convinces
the Commissioner that the principles enunciated in Stuermer are
dispositive of the present case. Further, N.J.S.A. 18A:28-16 was
at all times in effect, as was N.J.S.A. 18A:46-43 which states in
its entirety:

"All teachers, principals, and other
employees of the board of education of the
county special services school district are
hereby held to possess all rights and
privileges of teachers, principals and other
employees of boards of education of other
school districts as provided in Title 18A of
the New Jersey Statutes."

The Commissioner further notes that the decision of
Judge McKeown in the matter herein controverted is predicated to
a large degree upon what he perceives to be an absence of
evidence that both Boards consciously and affirmatively agreed to
a transfer of the program from the Ewing Board of Education to
that of the Mercer County Special Services School District.
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Judge McKeown further places considerable weight upon the fact
that the transfer of the program in question rested upon the
decision of the former Director of Special Services for the Ewing
Board to take the Project Child program over to the new board
(Mercer County Special Services District) employing his services.

The Commissioner cannot accept such determination.
While it may be argued that the Ewing Board never made an affir-
mative determination to transfer its program to the management of
the Mercer County Special Services District, it cannot be
disputed that the Mercer County Special Services District did
make an affirmative determination to accept the program. The
Commissioner further observes that the statutory responsibility
for such determination must of necessity rest with the Mercer
County Special Services Board and not with the newly-appointed
Director. It was the Mercer County Special Services District
Board that proposed to petitioner herein a contract for the
1978-79 school year as well as taking such other steps as legally
required for the operation of the program described herein.
Therefore, in the Commissioner's view, such proffering of
contract and such other steps taken by the Mercer County Special
Services District Board did represent a conscious and affirmative
action on its part to assume the responsibility for the conduct
of the program formerly operated under the aegis of the Ewing
Board of Education.

The Commissioner further finds that the Ewing Board's
failure to provide petitioner herein with either a contract of
employment or a written notice that her employment would not be
continued for the 1978-79 school year pursuant to N.J.S.A.
18A:27-3.2 represented a tacit understanding and agreement on its
part that the program in which petitioner herein was employed was
being transferred with its cooperation to another jurisdiction.
The fact that the Ewing Board took no formal action to transfer
the program should not be permitted to operate to the detriment
of petitioner's rights herein.

For the foregoing reasons, the decision of Judge
McKeown herein is set aside. The Commissioner determines that
Petitioner Lois Shelko acquired tenure with Respondent Mercer
County Special Services School District.

The Commissioner so holds.

COMMISSIONER OF EDUCATION
September 11, 1981

Pending State Board
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State af New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 1863-79
AGENCY DKT. NO. 60-3/79A

IN THE MATTER OF:
THE TENURE HEARING OF ORAZIO TANELLI,
SCHOOL DISTRICT OF THE TOWN OF
MONTCLAIR, ESSEX COUNTY

Record Closed: July 10, 1981 Decided: July 31, 1981
Received by Agency: Mailed to Parties:
APPEARANCES:

Lois M. Van Deusen, Esq., for the Board

Alan G. Kelley, Esq., for the Respondent

BEFORE WARD R. YOUNG, ALJ:

The Board of Education of the Town of Montclair certified a charge of conduct

unbecoming a teacher at its March 8, 1979 meeting agezinst a tenured teaching staff

member, Orazio Tanelli, and filed it with the Commissioner of Education on March 15,

1979. The charge states the respondent engaged in a pattern of placing harassing

telephone calls to the residence of the prineipal between September 12-20, 1978.

The respondent denied the charge in an answer filed with the Commissioner on

April 9, 1979,
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The matter was transmitted to the Office of Administrative Law as a contested
case pursuant to N.J.S.A. 52:14F-1 et seqg. on June 22, 1979, and initially assigned to
Administrative Law Judge Jack Berman. After holding a prehearing conference on
September 14, 1979, Judge Berman granted a stay of the proceedings on motion by the
respondent pending an appeal before the Superior Court of New Jersey, Appellate
Division, of a new trial denial by the Honorable David Landau, J.S.C., Essex County
Court, following a finding of guilt in the Montclair Municipal Court by the Honorable
Robert A. Seanlon. The Office of Administrative Law was noticed on March 3, 1981 that
the Appellate Division had denied respondent's appeal for a new trial. Because of the
death of Judge Berman, the matter was assigned to the undersigned.

A prehearing conference was held on April 20, 198l. The issues were framed as
follows:

1. Does the finding of guilt and judgment of a municipal court
constitute ground for forfeiture of respondent's public
employment pursuant to N.J.S.A. 2C:51-2?

2.  In the event of a negative determination of Issue #1 and in light
of the denial of a new trial by the Superior Court, Appellate
Division, may the Office of Administrative Law hear the
matter to determine the substantive aspects of the charges, or
is the doctrine of collateral estoppel applicable?

3. If the Office of Administrative Law hears the matter as the
result of its determination of Issue #2, shall said hearing be
anew, or de novo, limited to the record below, or should the
transeript below be incorporated and the parties permitted to
present additional evidence (documentary as well as
testimonial)?
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4. In the event respondent is held to be or to have been guilty in
violation of N.J.S.A. 2C:33-4 as alleged, is said finding
sufficient to warrant dismissal or a reduction in salary?

Respondent excepted to Issues ], 2 and 3. The Board agreed to those issues,
which were incorporated on a determination by the undersigned.

Respondent filed a motion for partial summary disposition and other relief on
May 7, 1981, He sought to strike the first three issues and an order compelling a hearing in
the matter. An Order denying the relief sought was entered on May 15, 1981. The
Commissioner determined not to review the decision on motion pursuant to N.J.A.C. li-
9.7(a),(b) and (e) on May 20, 1981

The following stipulation of facts were incorporated in the prehearing order, and
are adopted herein as FINDINGS OF FACT:

L Respondent was charged with repeatedly telephoning his high
school prineipal (Tonnes Stave) for the purpose of annoying him
in violation of NJJ.S. 2A:170-29.4 (now N.J.S.A. 2C:33-4).

2. A trial was held in Municipal Court of Monteclair. The
Honorable Robert A. Seanlon found respondent guilty and
entered a judgment of a $500 fine plus costs.

The Board filed a Motion for Summary Decision declaring respondent's public

employment forfeit on May 22, 1981. The record was closed upon receipt of petitioner's
rebuttal brief on July 10, 1981.
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ISSUE #1.

DOES THE FINDING OF GUILT AND JUDGMENT OF A
MUNICIPAL COURT CONSTITUTE GROUND FOR
FORFEITURE OF RESPONDENT'S PUBLIC EMPLOYMENT
PURSUANT TO N.J.S.A. 2C:51-2?

Respondent argues inapplicability of N.J.S.A. 2C:51-2 since the offense here took
place before September 1, 1979, effective date of the new Code of Criminal Justice for
‘New Jersey. (It is noted here N.J.S.A. 2C:98-2 repealed N.J.S.A. 2A:135-9, which was
enacted in substance as N.J.S.A. 2C:51-2.) In In the Matter of the Tenure Hearing of
Novis W. Saunders, School District of the City of Elizabeth, 1981 S.L.D. (decided
April 21, 1981), the teacher there made the same argument. The teacher entered a plea of

guilty to several charges in United States District Court. The Commissioner rejected the
argument and cited In the Matter of the Tenure Hearing of David Earl Humphreys, School

Distriet of the Township of Pennsville, 1978 S.L.D. 691, remanded for other reasons by the

State Board, which in turn involved a teacher found guilty of possessing a controlled
substance. There both the Commissioner and the State Board found N.J.S.A. 2A:135-9 to
be applicable. In Saunders, the Commissioner said he was "eonstrained to observe that
such sophistry on the part of respondent exemplifies an unwarranted conclusion with

which [hel cannot agree." (Slip opinion at p. 10.)
N.J.S.A. 2C:51-2 reads in part:

a. A person holding any public office, position or employment,
elective or appointive under the government of this State or any
agency or political subdivision thereof, who is convicted of an offense
shall forfeit such office or position if:

(1)  He is convicted under the laws of this State of an offense
involving dishonesty or of a crime of the third degree or
above or under the laws of another state or of the United
States of an offense or & crime which, if committed in
this State, would be such an offense or crime;

(2) He is convicted of an offense involving or touching such
office, position or employment; or
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(8) The Constitution or a statute other than the code so
provides,

b. The forfeiture set forth in subsection a. shall take effect:

() Upon finding of guilt by the trier of fact or a plea of
guilty, if the court so orders; or

(2) Upon sentencing unless the eourt for good cause shown,
orders a stay of such forfeiture. If the conviction be
reversed, he shall be restored, if feasible, to his office,
position or employment with all the rights, emoluments
and salary thereof from the date of forfeiture.

c. In addition to the punishment preseribed for the offense, and
the forfeiture set forth in 2C:51-2 a., any person convicted of an
offense involving or touching on his public office, position or
employment shall be forever disqualified from holding any office or
position of honor, trust or profit under this State or any of its
administrative or political subdivisions.

N.J.S.A. 2C:33-4 [Harassment] , formerly N.J.S. 2A:170-29.4, reads as follows:

A person commits a petty disorderly persons offense if, with purpose
to harass another, he:

8. Makes, or causes to be made, a communication or
communications anonymously or at extremely inconvenient hours, or
in offensively coarse language, or any other manner likely to cause
annoyance or alarm;

b. Subjects another to striking, kicking, shoving, or other offensive
touching, or threatens to do so; or

c. Engages in any other course of alarming conduect or of

repeatedly committed sets with purpose to alarm or seriously annoy

such other person.

The question that must be addressed here is whether the Legislature intended
N.J.S.A. 2C:51-2 a.(2) to be applicable to a violation of N.J.S.A. 2C:33-4, which is a petty
disorderly persons of fense.
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N.J.8.A. 2C:51-2(bX1) and (2) were part of Senate Bill 738 (1978) introduced on
January 26, 1978. Later, sections (¢) and (d) were added as part of the Assembly
Committee amendments enacted on June 19, 1978. This version of N.J.S.A. 2C:51-2 then
became part of the New Jersey Code of Criminal Justice, P.L. 1978, e. 95, approved on
August 10, 1978.

The New Jersey Criminal Law Revision Commission, organized in 1969, issued
three drafts of the criminal code. The Study Draft was issued in two parts, the Tentative
Draft of January 1971 and the Final Report of October 1971. Although no forfeiture
provision appears in the first draft, the Tentative Draft contains both a proposed statute
and a commentary. Forfeiture would occur upon sentencing, but only if the crime
involved malfeasance in office or dishonesty. New Jersey Criminal Law Revision
Commission, Tentative Draft at 834 (1971). The Commentary at 836 suggested that:

[Clonvietion of lesser offenses, i.e., disorderly persons
offenses, would result in forfeiture only if they involve
malfeasance in office or dishonesty. The determination as to
whether the misdemeanor or disorderly persons offense falls
within this subsection is to be made by the trial court whieh is
mandated to order forfeiture if the offense is so included.

The Final Draft version of N.J.S.A. 2C:51-2 provided for forfeiture upon
conviction of a crime involving moral turpitude or an offense involving dishonesty. New
Jersey Criminal Law Revision Commission, Final Report, Volume I: Report and Penal
Code at 173 (1971). Forfeiture would also result where the official is convicted of an
offense touching his office. 1d., at 174. The commentary to this section reveals that a

conviction of a disorderly persons offense touching the officer's position would result in
forfeiture upon conviction. New Jersey Criminal Law Revision Committee, Final Report,
Volume II: Commentary at 361 (1971).

The previous statute, N.J.S.A. 2A:135-9, had also been interpreted to provide for
forfeiture upon conviction, Hayes v. Hudson County Board of Freeholders, 16 N.J. Super.

2], 27 (App. Div. 1971), or a plea of guilty, Andriola v. Hudson County Pension Fund, 140
N.J. Super. 103, 108 (Law Div. 1976).
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The language and legislative history of the N.J.S.A. 2C:51-2 clearly specifies that
forfeiture occurs automatically upon conviction or a plea of guilty. Satisfied the offense
occurred, this forum must determine if the offense "touches" the position.

Respondent was convicted of making harassing telephone calls to his prineipal.
An effective professional relationship between a teaching staff member and his principal
is so essential to promote a thorough and efficient education for pupils that the offense
here indisputably "touches" the position. See, In the Matter of the Tenure Hearing of

Stephen Levitt, School District of the City of Newark, 1977 S.L.D. 976, aff'd 1978
S.L.D. 1027 (State Board of Education), aff'd N.J. Super. (decided April 9, 1979,

App. Div.), Docket No. A2796-77.

I CONCLUDE that the finding of guiit and judgment of Montelair Municipal
Court constitutes ground for forfeiture of respondent's public employment pursuant to
N.J.S.A. 2C:51-2. The convietion was for a petty disorderly persons offense that involved
or touched upon that public employment.

Levitt is a case directly on point. There, as here, the teacher was convicted in
municipal court of making harassing phone calls to his principal in violation of N.J.S.A.
2A:170-29.4 (now N.J.S.A. 2C:33-4). The Commissioner determined that the teacher's
conduct was highly unbecoming and said:

As a teacher his responsibility is to demonstrate, through his
behavior, proper conduct for his pupils to emulate. Surely, the
type of conduct shown by respondent in regard to the early
morning telephone calls which did abuse, threaten and harass
the administrators and destroyed the tranquility of their
res;;ective homes, is not conduct desirable for emulation. (at
984).

The Commissioner concluded there that respondent's "unbecoming conduct
warrants the termination of his employment and tenure status” (Id., at 984).
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Sinee the determination of Issue #1 was affirmative, I find no compelling need to
address Issues #2, 3 or 4.

SUMMARY.

I FIND, pursuant to N.J.S.A. 2C:51-2, respondent's tenured teaching position IS
FORFEITED, and further, respondent's unbecoming conduct warrants the termination of
his employment and tenure status. I CONCLUDE, therefore, that Summary Decision IS
GRANTED to the Board, and the termination of respondent's employment IS SO
ORDERED, forthwith.

This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a final decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless suech time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.J.S.A.
52:]4B-] 0.

I hereby FILE this Initial Decision with FRED G. BURKE for consideration.

L 4

DAT WARD R. YO 3

Receipt Acknowledged:

DATE DEPARTMENT OF EDUCATION

Mailed To Parties:
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IN THE MATTER OF THE TENURE
HEARING OF ORAZIO TANELLI, : COMMISSIONER OF EDUCATION
SCHOOL DISTRICT OF THE TOWN : DECISION

OF MONTCLAIR, ESSEX COUNTY.

The Commissioner has reviewed the entire record of the
matter controverted herein including the initial decision
rendered by the Office of Administrative Law.

The Commissioner observes that exceptions were filed by
the parties pursuant to the provisions of N.J.A.C. 1:1-16.4a, b
and c.

Respondent excepts to the conclusion by the Honorable
Ward R. Young, ALJ that respondent be detenured through the
application of N.J.S.A. 2C:51-2 and the principles set down in

Saunders, supra. Respondent argues that the Saunders decision
provides no authority for the conclusions of Judge Young herein.
Further respondent contends that as in Huphreys, supra, he is

entitled to a full due process hearing forthwith. The Board in
reply exceptions refutes the arguments of respondent and affirms
the initial decision. The Commissioner agrees with the Board.

An examination of the record before him convinces the
Commissioner that the actions of respondent herein meet the
criteria established by N.J.S.A. 2C:51-2a(2) wherein is said:

* k%

"He is convicted of an offense involving or
touching such office, position or employ-
mentx*x "

The Commissioner finds further that the action of
respondent herein meets the determination of the State Board in
Humphreys, supra, 1979 S.L.D. 839, 840 whether respondent's
conduct herein "touched the administration of his position."

The Commissioner agrees with the applicability of
Stephen Levitt, supra, to the present case.

The Commissioner affirms the findings and determination
as rendered in the initial decision in this matter and adopts
them as his own.

Accordingly, the termination of respondent's employment

and tenure status is ordered forthwith.

September 18, 1981 COMMISSIONER OF EDUCATION
14

Perding State Board
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State of Nem Jersey
OFFICE OF ADMINISTRATIVE LAW

INTTIAL DECISION
OAL DKT. NO. EDU 0265-81
AGENCY DKT. NO. 582-12/80A

IN THE MATTER OF:

EARMOND DE MARCO,
Petitioner
V.
BOARD OF EDUCATION OF
THE BOROUGH OF GLASSBORO,

GLOUCESTER COUNTY,
Respondent.
Record Closed: July 2, 1981 Decided: August 6, 1981
Received by Agency: Mailed to Parties:
APPEARANCES:

Richard F. Berkey, Esq., of counsel, for the Petitioner
John W. Trimble, Esq., (Trimble & Master, attorneys) for the Respondent

BEFORE AUGUST E. THOMAS, ALJ:

The Board of Education of the Borough of Glassboro (Board) filed tenure
charges against petitioner with the Commissioner of Education; who rendered a decision
on March 10, 1980, reinstating petitioner to his former position at a salary less than he
would normally have been entitled to receive, Petitioner seeks clarification of the last
two sentences of that decision regarding his penalty.
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The matter was thereafter transferred to the Office of Administrative Law as
a contested case, pursuant to N.J.S.A. 52:14F-1 et seq. At a prehearing conference on
March 3, 1981, two issues were developed. The second has been abandoned by the
litigants; therefore, the only issue to be decided is as follows:

ISSUE
What is petitioner's proper rate of compensation from 1976 through 1981?

The last two sentences of the Commissioner's decision read as follows:

Accordingly, it is ordered that respondent be reinstated to his
teaching position but at the same annual salary he was
earning immediately prior to his suspension, without the
benefit of adjustments of increments to whieh he might, in
the ordinary course, have become entitled. In all other
respects, the Commissioner accepts the findings of fact and
conclusions of law contained in the hearing examiner's report
and adopts them as his own.

For the school year 1976-77, petitioner was compensated in the amount of
$13,055 at the BA+30 level on the tenth step of the teacher's salary schedule (Exhibit
B-1). During the school year 1977~-78, petitioner was compensated again at the rate pro-
vided by the tenth step of the schedule ($13,055); however, he had been suspended by the
Board effective July 1, 1877, and, pursuant to N.J.S.A. 18A:6-14, his salary was withheld
until November 1, 1977. It is noticed that the salary assigned for 1977-78, although
petitioner’s eleventh year, held him on the tenth step of the salary schedule because the
Board withheld his increment. For the school year 1973—79, he wa; compensated at the
BA+30 level on the twelfth step of the schedule at $15,280 (B-3), and on the thirteenth
step at $15,730 beginning September 1979, until March 14, 1980, when the Board reduced
his salary to $13,055 because of the Commissioner's decision previously referred to.
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A chart of petitioner's compensation for these years follows:

Year Step Salary Explanation

1976-77 10 $13,055 Pre-Litigation

1977-78 11 13,055 Increment withheld

1978-79 12 15,280 Resumption of salary, pursuant to N.J.S.A.
18A:6-14

1979-80 13 15,730 Reduction to $13,055 on 3/14/80—

Commissioner's decision
1980-81 14 13,055 Commissioner's decision, according to Board

Petitioner contends that the imposition of his salary reduction to $13,055 for
the 1980-81 school year is a second penalty not intended by the Commissioner's decision.
He asserts also that he should have been compensated at the rate of $16,542 beginning
1979, and at $18,179 beginning 1980. These salaries represent the BA+30 level at the
thirteenth and fourteenth steps on the appropriate schedules. The Board actually
compensated petitioner at the thirteenth step of the 1978-79 guide for the 1979-80 school
year, and at $13,055 for the 1980-81 school year in accordance, as it believed, with the
Commissioner's decision (B-3, 4, 5).

The legislature enacted N.J.S.A. 18A:6-14 on February 10, 1972. That statute
provides for the suspension of a teacher with or without pay for 120 days. Accordingly,
upon the certification of the tenure charges to the Commissioner, petitioner was
suspended without pay. The statute reads in full as follows:

Upon certification of any charge to the Commissioner, the board
may suspend the person against whom such charge is made, with or
without pay, but, if the determination of the charge by the
Commissioner of Education is not made within 120 calendar days
after certification of the charges, excluding all delays which are
granted at the request of such person, then the full salary (except
for said 120 days) of sueh person shall be paid beginning on the one
hundred twenty-first day until such determination is made. Should
the charge be dismissed, the person shall be reinstated immediately
with full pay from the first day of such suspension. Should the
charge be dismissed and the suspension be continued during an
appeal therefrom, then the full pay or salary of such person shall
continue until the determination of the appeal. However, the
board of education shall deduct from said full pay or salary any
sums received by such employee or officers by way of pay or salary
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from any substituted employment assumed during such period of
suspension. Should the charge be sustained on the original hearing
or an appeal therefrom, and should such person appeal from the
same, then the suspension may be continued unless and until such
determination is reversed, in which event he shall be reinstated
immediately with full pay as of the time of such suspension.

Thus it is apparent on its face that the legislature intended an expeditious
disposition of tenure matters which would, at the very least, serve the salutory functions
of, 1) permitting a board of education to suspend an employee without pay, and 2)
providing the employee's salary after the expiration of 120 days so that a board's
suspension would not become an automatic penalty.

However, the statute does not provide for automatic raises from year to year
while the litigation is in progress. Such an interpretation is diametrically opposed to the
purpose of suspension, which is the imposition of some penalty. The ultimate penalty can
be determined by the Commissioner only, and an employee who prevails in the litigation
can be made whole. The Board paid petitioner more than it should have, beginning in the
1978-79 school year when his salary should have continued at the $13,055 level until the

Commissioner's decision was rendered.

For these reasons it seems reasonable to interpret the last two sentences of
the Commissioner's decision as follows: beginning March 10, 1980, petitioner will forfeit,
for one year, any advancement on the salary schedule, and that thereafter he will advance
regularly on the salary schedule one step behind his regular step, absent other legal
actions taken by the Board. To hold that petitioner should be returned to his regular place
on the salary schedule beginning in the 1980-81 school year would mean that the penalty
imposed by the Commissioner would amount to less than an ordinary increment. Stated
another way, petitioner's salary would be held at the $13,055 rate only for the months of
March, when he was reinstated, through June 1980.

Essentially, petitioner has lost two steps on the salary schedule: one because

of the withholding of his increment by the Board, and the other by the Commissioner's
decision as interpreted here.
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The following table sets forth the compensation rate to which petitioner is

entitled:
Year Step Salary Rate Event
1976-77 10 $13,055 —_
1977-78 10 (11) 13,055 Increment witheld
1978-79 10 (12) 13,055 Tenure litigation
1979-80 10 (13) 13,055 Tenure litigation
1980-81 10 (14) 13,055 Until March 10, 1981
1980-81 12 (14) 17,169 March 11 to June 30, 1981 (1980-81
schedule)
1981-82 13 According to the 1981-82 salary schedule

The summary shows that during the 1976-77 school year, petitioner's salary
was $13,055 and remained such for the 1977~78 school year because his increment was
withheld. He was not entitled to automatic raises as shown on the several salary
schedules while his tenure matter was in litigation (Exhibits B~1 through 5); consequently,
his salary should have remained at $13,055 until the Commissioner decided the tenure
matter. The Commissioner's decision placed petitioner at the $13,055 level, but for an
unspecified period of time. That period is adjudged to be one year, so that on March 10,
1981, petitioner, now two steps behind on the salary schedule, was entitled to be placed on
the twelfth step of the guide for the remainder of the school year on the BA+30 level of
the 1980-81 salary schedule ($17,169). Thereafter, petitioner is entitled to advance on the
salary guide annually in accordance with the salary schedule in effect. This advancement
is subject, of course, to any future action against petitioner which might be taken by the
Board.

The Board is directed to use the overpayments to petitioner during 1978-79
and 1979-80 to offset adjustments to his salary.

For all of these reasons, there is no other relief to which petitioner is entitled.

Therefore, except for the relief offered, the Petition of Appeal is DISMISSED WITH
PREJUDICE.
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This recommended decision may be affirmed, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, FRED G. BURKE, who by law
is empowered to make a finel decision in this matter. However, if Fred G. Burke does not
so act in forty-five (45) days and unless such time limit is otherwise extended, this
recommended decision shall become a final decision in accordance with N.d.S.A.
52:14B~10.

I hereby FILE my Initial Decision with FRED G. BURKE for consideration.
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