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!;tatr of Nrut Jlrrsr!J 

OFFICE OF ADMINISTRATIVE LAW 

LAURA MAC MILLAN, LAWRENCE ZAMBROWSKI, 

ROBERT RODGERS and RICHARD WALLDOV, 

Petitioners, 

v. 

BOARD OF EDUCA110N OF THE 

TOWNSHIP OF EAST BRUNSWICK, 

Respondent. 

Robert M. Sehwartz, Esq., for petitioners 

Martin R. Pachman, Esq., for respondent 

Record Closed: November 6, 1989 

BEFORE DANIEL B. MCKEOWN, ALJ: 

INTRODUCTION 

tNITIAL DEC!S!ON 

OAL DKT. N'O. EDl! 69~-\l-88 

AC.ENCY DKT. N'O. 283-!!/88 

Deeided: November l7, 1989 

Latll'a MacMillan, Lawrence Zambrowski, Robert Rodgers, and Richard 
Wnlldov, (petitioners), in a petition to the Commissioner of Education, each claim tenure 

and seniority as supervisor in positions of department chair in the employ of East 

Brunswick Board of Education (Board). They further claim that the Board, following a 

reorganization of its positions of department chair effective September 1, 1988, appointed 

individuals without tenure or seniority in its employ to certain of the reorganized 

N~w lt'r.<rr f.• An Equal Opportunity Employer 
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OAL DK"'. '10. FDIJ 5949-'!8 

supervisor positions and it appointed individuals to supervisor's position with less 

enforceable seniority than one or more of the!ll possess. Petitioner's individually seek 
reinstatement to supervisor positions in the Boards employ, together with all back pay and 

emoluments they would have received had the l'Joard not violated their asserted tenure 

and/or seniority rights. The Commissioner transferred the matter on September 22, 1988 

to the Office of Administrative Law as a contested case under the provisions of ~· 

52:14F-1, ~ ~·· after which the matter was assigned administrative law judge Joseph 

Lavery who conducted a prehearing telephone conference on November 15, 1!188 and 

scheduled a hearing to commence February 14, 1989. 

In the meantime, this judge was assigned the matter. At the hearing scheduled 

tor February 14, 1989 the parties announced that the taking of testimony was unn~essary 

because all relevant facts to the dispute were to be stipulated. A stipulation of fact was 

filed February 27, 1989 which was then followed by memorandum tiled by the parties in 

support of their respective position on April 3, 1989. Thereafter, it became apparent 

that the original stipulation of fact required additional facts in order to properly dispose 

of the issues presented. An amendment to the stipulation was submitted August 28, 1989. 

The amendment, however, was in part inconsistent with the facts originally stipulated or 

with facts which required no amendment. To resolve the matter of properly articulating 

facts being stipulated, this judge merged the initial stipulated facts with the amended 

stipulations, faxed the merged facts to both counsel on November 3, 1989. A conference 
call was conducted November 7, 1989 during which further oral amendments were made 

by the parties and subsequently memorialized and submitted in writing on November 14, 

1989. 

The following stipulated facts chronicle the evolution of the controverted 

positions of department chair from pre-1984 to a major reorganization effective 

September 1, 1988. There Is no issue presented here of the good faith under whleh the 

Board instituted the 1988 reorganization, while there is agreement between the parties 

that at all times relevant the Board obligated those in the position of department chair to 

be in position of a supervisor's certificate as issued by the State Board of Examiners. 

-2-
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MERGED STIPULA"T'JON OF FACTS 

t. Prior to 1984, the following Department Chairperson 
positions existed at the East Brunswick Public "lchools. One 
job description, E-12 and E-13, applied to department chair 
positions and all persons in these positions were obligated to 
be in possession of supervisor's certificates. 

A. East Brunswick High School (Grades 10-12): 

Position 

Mathematics 
Language Arts 
Science 
Industrial Arts 
Guidance 
Business 
Sooial Studies 
Foreign Languages 
Nursing 
Physical Education 

Incumbent 

Lemerich 
Lawson 
Warwick 
Stankeweicz 
LoPresti 
Majewski 
Meyerhoff 
Ferrill 
Selbles 
F.mery 

B. Churchill Jr. High School (Grades 7-9}: 

Mathematics 
English 
Sooial Studies 
~clence 
Guidance 
Industrial Arts 
Health &: Physical 

Education 

Kady 
MacMillan 
Hany 
Zambrowski 
Chard 
Nese 

Rice 

C. Hammerskjold Jr. High School (Grades 7-9): 

Mathematics 
English 
Social Studies 
Science 
Guidance 
Industrial Arts 
Health &: Physical 

Education 

Walldov 
Aceto 
Wallace 
Alusik 
Fortino 
DiPaseuale 

Spadafino 

2. As of July 1, 1984 a major reorganization occurred, with the 
following new positions resulting and the adoption of job 
descriptions. (See Amended Stipulation August 24, 1989). 
Descriptions relevant to this dispute - English, science, 
mathematics which Is later amended to 
mathematics/computer studies - shall be discussed and as 
subsequently amended after all stipulated facts are 
presented. 
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A. East "'runswick High School (Grades 10-12): 

Mathematics 
English 
Science 
Social Studies 

Lemerich/Anna Weiss• 
Lawson 
Warwick 
Meyerhoff 

• change in incumbent due to death. 

B. New Secondary 
positions: 

Foreign Language (7-12) 
Physical Education (7-12) 
Guidance (7-12) 
Health (7-12) 
Computer Studies (7-12) 
Special Ed {7-12) 
Rusiness...Cooperative 

Education (7-12) 
Visual &: Practical 

Arts (7-12) 

Department Chairperson 

Ferrill 
Emery 
LoPresti 
Rice 
Rodgers 
Berman 

Majewski 

Stankeweicz 

C. New Department Chairperson covering both 
Churchill and Hammerskjold Jr. High Schools, 
grades 7-9: 

Mathematics 
English 
Science 
~ocial Studies 

Kady 
MacMillan 
Zambrowski 
Wallace 

3. Effective July 1988, Hammerskjold Jr. High School was 
reorganized as a middle school, grades 8-7. Churchill Junior 
High was reorganized to serve pupils in grades 8-9 as of July 
1!181!. The East Brunswick High School continued to serve 
pupils in grades 16-12. Effective July 1986, the following 
changes occurred: 

A. The four Department Chairperson positions at Churchill 
and Hammarskjold Junior High School were abolished. 
Four Depart-ment Chairperson positions at Churchill 
Junior High School (8-9) were created in mathematics, 
English, science, social studies with no change in 
incumbents from 2C above. 

B. Rice's position as Department Chairperson Health (7-
12) eliminated; Department Chairperson Health 
Education (K-12) created and Rice appointed; 
Department Chairperson Health Services (K-12) created 
and a Ms. Seibles appointed. 
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c. t<:mery's position as Department Chairperson Physical 
Education (7-12) became Department Chairperson of 
Physical Education (8-12) in which Emery continued. 

D. Berman's position as Department Chairperson Special 
Education (7-12) became Department Chairperson 
Special Education (PK-7)/Guidance (6-8) to which 
Rocco Magllozzi was appointed and Department 
Chairperson Special Education (8-12) to whieh Berman 
was appointed. 

E. LoPresti's position as Department Chairperson 
Guidance (7-12) became Department Chairperson 
Guidance (!1-12), to which LoPresti was appointed. 

F. Majewski's position 
l'!usiness-Cooperative 
Business-Cooperative 
appointed. 

as Department Chairperson 
Education (8-12) became 

Education (6-12); Majewski 

G. '~lodgers' position as Department Chairperson Computer 
~tudies (7-12) became Department Chairperson 
Computer <;tudles (6-12). Rodgers continued in new 
position. 

4. Effective September 1, 1988, another major reorganization 
occurred whereby the following changes to the Department 
Chairperson positions and staffing resulted: 

Department Chairpersons 
Then Existing 

Health Education (K-12) 
Held by Rice 

Health Services (K-12) 
Held by Selbles 

Physical Education (8-12) 
Held by Emery 
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eliminate 

eliminate 

new 

eliminate 

new 

Titles of and Appointees 
to Newly Created 

Department Chairperson 
Titles 

Health (K-12) 
(Rice appointed; 
Seibles retires) 

Physical Edueation (K-12) 
(Emery appointed) 
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Special Education (PK-7)/ 
Guidance (6-8) 

Held by \1agliozzi 

<;pecial Education (8-12) 
Held by Berman 

Guidance (9-12) 
Held by LoPresti 

r~vision 

new 

revision 

new 

revision 

Rusiness/Cooperative (6-12) eliminate 
Held by Majewski 

Fine/Practical Arts eliminate 
Held by c;tankeweicz 

Computer Studies (6-12) 
Held by 

petitioner Rodgers 

Math (8-9) 
Held by 

petitioner Walldov 

Math (10-12) 
Held by Weiss 

new 

eliminate 

eliminate 

eliminate 

new 
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<;pecial Education (PK-5)/ 
Guidance (6-7) 
(Magliozzi appointed) 

Special Education (6-12) 
(Berman appointed) 

Guidance (8-12) 
(LoPresti appointed) 

Technical/Career 
Education (6-12) 
(Stankeweicz appointed; 
Majewski reassigned 
to classroom) 

Math/Computer <;tudies 
(8-12) 
Position remains vacant; 
petitioners Walldov and 
Rodgers reassigned to 
classroom; Weiss resigns 
from Board's employ.) 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. 'lfO. JO;DU 6949-88 

English ( 8-9) 
Held by 

petitioner MacMillan 

English (10-12) 
Held by Lawson 

"'oeial Studies (8-9) 
Held by a Mr. Walus 

Social Studies (10-12) 
Held by Meyerhoff 

eliminate 

eliminate 

new 

eliminate 

eliminate 

new 

Science (8-9) eliminate 
Held by 

Petitioner Zambrowsld 

Science (lo-12) eliminate 
Held by Warwick 

new 

TO'I'AL: 17 

English (8-12) 
(A Mr. Pincus, a new 
employee, assigned; 
Mac".fillan reassigned to 
classroom; Lawson 
appointed assistant 
principal.) 

Social Studies/Media 
Services (8-12} 
(Mr. Walus appointed; 
!\1eyerhot! returned to 
classroom.) 

Science (8-12) 
(A Mr. Penfield 
appointed; Zambrowsld 
and Warwick resig'l'ed 
from the 13oard's employ} 

TOTAL: 10 

5. Petitioner Laura MacMDlan's employment history is as follows: 

9/72- 2/78 
2/78- 6/84 

9/84- 6/86 
9/86- 6/88 
9/88 - current 

Teacher of English 
Department Chairperson English-

Churchill Jr. High School 
Department Chairperson English (7-9) 
Department Chairperson English (8-9} 
Teacher of English 
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5. When on C::eptember 1, 1988, the Roard created the position of 
Department Chairperson English (8-t 2), Ms. MacMillan was not appointed 
to that position. ' 

7. Petitioner MacMillan holds a c~rtificate in English since September of 
1972 and in Supervision siooe Feb~ry of 1978; Principal Certificate 
since 1986, and; holds a Masters in English Education. 

ll. F.trective September 1, 1988, Mr. Ric.'!ha!"J Pincus was appointed to the 
position of Department Chairperson 'English (8-12). Mr. Pincus was not 
previously employed by the Board, and holds the Prlncipal~upervisor 
Certificate from New Jersey, as well as certificates in English/Social 
Studies !rom New York. 

9. The job descriptions for the abolished positions, as well as that for the 
new position, are attached to the amended stipulation as A1 through A7. 

10. Petitioner Lawrence ?:ambrowski's employment history is as follows: 

9/69- 6/80 
9/80- 6/84 

9/84- 6/86 
9/86-6/88 
9/88 - 2/13/89 
2/13/89 

Teacher of Science 
Department Chairperson Science -

Churchill Jr. High School 
Department Chairperson Science (7-9) 
Department Chairperson Science (8-9) 
Teacher of Science 
Resigned 

11. When on September 1, 1988, the Board created the position of 
Department Chairperson Science (8-12), Mr. Zambrowski was not 
appointed to that position. 

12. Petitioner Zambrowsld holds a certificate In Science since June of 1969 
and the Principal/Supervisor Certificate since August ot 1979. 

13. Effective September 1, 1988, Mr. George Penfield was appointed to the 
position of Department Chairperson Science (8-12). Mr. Penfield was 
previously employed by the Board as a Teacher of Science since 
September of 1961 and was appointed to the position of Department 
Chairperson Science at the high school effective September 9, 1986. He 
holds certification as a Teacher of 'lcience since 1966, as well as the 

rincipal/Supervisor Certificate since 1977. 

14. The job descriptions tor the abolished position, as well as that for the 
new position, are attached as Bl through 87. 

15. The letter ot resignation submitted by Mr. Zambrowsld is attached as 
Exhibit Cl, which is dated December 15, 1988 and the Board's 
acceptance effective February 13, 1989, (C2). 

16. Petitioner Robert Rodgers' employment history is as follows: 

9/1/76 - 6/30/84 
9/1/84 - 6/30/86 

Teacher of Mathematics 
Department Chairperson Computer 

Studies (7-12) 
-8-
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9/1/!16 - 6/30/88 

9/1/88 - present 

Department Chairperson Computer 
<;tudies (R-l2l 

Teacher of Computer Literacy 

17. Whe·1 v!'l "'eptember 1, 1!1!18, the ~oard created the position oC 
Departmen:: Chairperson of Mathematics/Computer <!tudies (1,1-1 ?), it did 
not appoint Mr. !lodgers to that position. 

18. Petitioner 'lodgers holds a certirlcate as a "'econdary "'chool Teacher of 
Science, Secondary <!chool Teacher of Mathematics, both since 1969, and 
is certificated as a ~upervlsor/Principal since February 1982. 

19. Petitioner 'lichard Walldov's employment history is as follows: 

9/1/54 - 6/36-66 
9/1/66 - 6/30/84 

*9/1/84 - 6/30/87 
9/1/87 - 6/30/88 

Teacher of Mathematics 
Department Chairperson Mathematics -

Hammerskjold Jr. High School 
Teacher of Mathematics 
Department Chairperson Mathematics {8-9) 

*When the Board reorganized in 1984, as noted above, it 
combined the two previous Department Chairperson-Jr. High 
<;chool positions into a single position, awarding that position 
to Mr. Kady, who had held the equivalent position to that 
held by Mr. Walldov at the other Jr. High ~chool. 
Mr. Walldov challenged this before the Commissioner of 
Rducation, and in a decision dated May 10, 1985 (attachment 
D), the Commissioner determined that the combined position 
was not a "new" position and that Mr. Walldov had a seniority 
entitlement to the position which now covered both Jr. High 
<;chools. However, inasmuch as Mr. Walldov had not complied 
with the requirement of the new position to aequire subject 
area certifieation, the Floard refused to plaee him in the 
position In <:leptember of 1986. Another Petition of Appeal 
was tiled by Mr. Walldov under docket EDU 6387-!16. This 
Petition was settled by an agreement to reinstate 
Mr. Walldov In the position of Department Chairperson 
Mathematics (8-9) tor the 1987-88 school year it he acquired 
the subject area certitication, and that no baek pay would be 
due for the 1986-87 school year. 

20. Petitioner Walldov aequired a Limited Elementary 
Certificate in 1954, a Permanent Elementary Certificate in 
1959, the Principal/Supervisor Certlfieate in August 1983,1 
and Teacher ot Mathematics certification in May of 1987. 

1 Despite the earlier stated agreement that all department chairpersons were required to 
possess a supervisor's eertifieate issued by the "ltate Board of Examiners, Walldov did not 
secure that certi!ieate until August 1983. 
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21. When on September 1, 1988, the Board created the position of 
Department Chairperson of Ma,thematics/Computer ~tudies 
(8-12), it did not ap!XJint Mr. Walldov to that position. 

22. The position of Department Chairperson Mathematics 
/Computer Studies (8-12} remains vacant. 

23. '~'he job descriptions for the abolished positions, as well 'lS 

that for the new position, are attached as El through E~, E9, 
RIO, Ell. 

24. Of the ten Department Chairperson positions created as of 
~eptember 1, 1988, the appointees in six of those !XJSitions 
had served in various department chair positions as they 
evolved since 1984. Of the remaining four positions, the 
Mathematics/Computer Science position remains vacant; the 
Special Edueation (PK-7)/0uidance (6-8) position was filled 
by a new employee, Ms. Margaret Walsh; the English (8-12) 
position was filled by Mr. Pincus, who was initially employed 
by the Board on September 1, 1988, and; the Science (8-12) 
position was filled by Mr. Penfield, who had served in the 
previous Science (8-9) position since September 9, 1986. 

25. or the seventeen incumbents who had served in the positions 
of Department Chairperson immediately prior to the 1988 
reorganization, three have returned to the classroom. They 
are Mr. Majewski, who had served In various Department 
Chairperson positions since at least 1984; Ms. Meyerhott, who 
had similarly served at least since 1984, and; Mr. Kady, who 
was a Department Chairperson at least since 1984 and was 
involved in the Walldov Petition referenced In paragraph 119 
above. 

26. The reorganization referred to above as having taken place 
on September t, 1988 was actually voted upon by the Roard 
at its meeting of May 12, 1988 (Minutes attached as 
Exhibits Pl through P20), and the appointment of the new 
Department Chairpersons took place on June 30, 1988 
(Exhibits Gl through 015) and August 25, 1988 (Exhibits Hl 
through HlO), effective September 1, 1988. 

In addition to the foregoing stipulated facts, the following relevant facts are 

found to exist based on documentary evidence in this record. 

Job descriptions and 1>0licy statements (See attachments to amended 

stipulation) adopted by the Board since 1984, and before 1984 (See E-12), for the 

department chair positions relevant to this dispute-English, science, mathematics, 

computer literacy, and mathematics/computer studies-establish that in addition to each 
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assigned department chairperson being obligated to possess a supervisor's certificate (A-1, 

A-2, B-5, E-5, E-t, E-9), each person was and is obligated to supervise teachers within 

those grade levels which encompass their chairperson assignment. Bach chairperson was 

and is expected to work with school princi!)'lls a.,d <:-thers on curriculum developMent in 

the assigned subject matter. While It Is true as the Roard notes in its tiled memorandum 

that since September 1, 19M newly adopted policies ~mder!ying each department chair job 

description Impose upon each chairperson the obligation to carry out administrative duties 

at the high school, neither the policy nor the job description itself specifies such 

"administrative duties". (See, as an example ~~ and B-2 as attached to the amended 

stipulation). The plain fact is that no substantial difference exists between the 

department chairperson positions pre-1984 through t)le major reorganization effective 

September 1, 1988 regarding supervisory duties imposed upon each chair. While it. is true 

that newly adopted job descriptions in 1988 require Incumbents to hold an appropriate 

New Jersey "administrative certificate", the major emphasis of each department chair 

position is the supervision of department staff. To the extent Subchapter 10 of 

Chapter 11 of TiUe 6 of the New Jersey Administrative Code (N.J.A.C. 6:11-10.1!! !!9-) 

authorizes the issuance of various "administrative" certificates, (school administrator, 

principal, school business administrator, assistant superintendent for business) the 1988 

job descriptions do not specify which of the several administrative certificates are 

required for department chair. Nevertheless, the !ocus ot the department chair position 

is supervision ot staff, not administrative duties in the sense of managing a school building 

as a principal does or managing a school district as does a superlntendel"t and, 

furthermore, It is stipulated that each named petitioner possesses not only a supervisor's 

certificate !>ut the administrative certificate as principal. 

This concludes a recitation of all relevant facts. 

ARGUMENTS 

Petitioners 

Petitioner MacMillan, noting that she served the Board as department chair­

English from February 1978 through June 1988, maintains she acquired a tenure status of 

employment through such service in the position of supervisor because she was ~ligated 
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to possess a supervisor's certificate and was obligated to and did supervise teachers; that 
the department chair-English position created by the 'RO&rd on ~eptember 1, 1981! is the 
same position in which she acquired tenure; that by virtue of her possession of the 

administrative certificate of principal, her possession of a supervisor's certificate, and her 

possession of the instructional certificate for the teaching of English coupled with her 

possession of master's degree in English education, she· is qualiCied for the department's 

chair-English (8-12) position created by the Board as of September 1, 1988; and, that by 

virtue of her tenure status as department chair-English and her qualifications for the 
position as created by the Board September 1, 1988 she has a legally enforceable tenure 

claim to the position over Richard Pincus who does not have the legislative status oC 

tenure either as a supervisor or in any other position in the Bnard's employ. Petitioner 

MacMillan and all other petitioners rely in support of their arguments upon Capodilupo v. 

West Orange Board of Ed., 218 N.J. Super. SlO (App. Div. 1987) and Bednar v. Westwood 

Board of Ed., 221!!:!!: Super. 239 (App. Dt7. 1987). 

Petitioner Zambrowski, noting that he served the Board as department chair­

science from September 1980 through June 1988, maintains that he acquired a tenure 

status of employment through such service in the position of supervisor because he was 

obligated to possess a supervisor's certificate and was obligated to and did supervise 

teachers. Zambrowski then repeats the very same arguments advanced by Petitioner 

MacMillan in support of his argument that he has a legally enforceable claim to the 
department chair-science (8-12) position created by the Board September 1, 1988 by 

virtue of his tenure as supervisor over George Penfield whose tenure claim is limited to 

the position oC teacher. Zambrowski notes that he is qualified for the department chair 

(8-12) position by virtue of his possession oC an instructional certificate in the teaching ot 
science and in his possession of the administrative certificate as principal and in his 

possession oC a supervisor's certificate. 

Petitioner Rodgers, noting that he served the Board as department chair­

computer studies from September 1, 1984 through June 30, 1988, maintains that he 

acquired a tenure status of employment through such service in the position of supervisor 

because he was obligated to possess a. supervisor's certificate and was obligated to and did 

supervise teachers. Petitioner Roberts repeats the same arguments advanced by 

Petitioners MacMillan and Zambrowski in support of their superior tenure claim to the 
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respective department chair positions they seek. Nevertheless, in this instarce the 

controverted department chair position or mathematics/computer studies (8-12), remains 

vacant. Consequently, the claim or Rodgers is not that the ~oard filled the position to 

which he claims a tenure status with a non-tenure person; rathe1", he t!Ontends that by 

virtue of his qualifications in both the subject area of science and m'lthematics he is 

entitled by virtue of his tenure status to the position of departr;nent chalr--<~cienee, whicl) 

in legal effect is that as a supervisor, in the event Petitioner Zambrowski refuses to 

accept that position and, in fact, he is entitled by a combination of his tenure as 

supervisor in the position department chair--computer studies and his qualification as a 

teacher of mathematics to the position department chair-mathematics/computer science 

should the Board elect to fill such position. It is recalled from stipulation of fact 18, 

~. Rodgers possesses an instructional certificate as a teacher of science-secondary and 

as a teacher of mathematics-secondary, along with being in possession of an 

administrative certificate as ,;!'incipal and the supervisor's certificate. 

Petitioner Walldov, noting that he served the Board as department 

chair-mathematics from '!eptember 1, 1966 through June 30, 1984 and, following 

litigation, from September 1, 1987 through June 30, 1988 maintains that he acquired a 

tenure status of employment through such service in the position of supervisor becnuse all 

such department chair positions were positions as supervisor. Therefore, Petitioner 

Walldov, while acknowledging that the Roard has the option whether to fill the position of 

department chair-mathematics/computer science, contends that If it so determines to fill 

that position and If Petitioner Rodgers Is not appointed thereto, then he has a legally 
enforceable claim to such position. 

In summary, Petitioner MacMillan prays to be reinstated to the position of 

department chair-English, (8-12); Petitioner Zambrowskl prays for reinstatement as 

department chall'-SCience, (8-12); Petitioner Rodgers prays for appointment to the 

position department chafr-.scfence (8-12) in the event Zambrowsk:l Is not appointed thereto 

and if Zambrowsld Is so appointed then Rodgers prays for appointment to the position 

department chair-mathematics/computer studies (8-12); imd, Petitioner Walldov prays for 

appointment to the position department chair-mathematics/computer science in the event 

Petitioner Rodgers is not appointed thereto. 
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The Board contends that each of petitioners' claims of a tenure right to the 

controverted department chair positions, 8-12, in each of the subject matter areas be 

dismissed on the grounds each petitioner served in a department chair position oi 

responsibility in, at best, grades '1 through 9, and not as department chairs, grades 

8 through 12. The Board, in its memorandum filed, acknowledges the state of existing law 

as follows: 

Thus, in order to achieve a tenure status, the teaching staff 
member must have actually served the requisite statutory period in 
a position which is consistent with the endorsement on the 
certificate possessed by said teaching staff member. 

The Board, noting that petitioners base their tenure claim on the fact that 

since all department chair positions required and require a supervisor's certificate each 

therefore are tenured as supervisors and may displace non-tenured supervisors, contends 

that the essential difficulty with petitioners' theory of the ease is that unlike the 

instructional certificate which requires an appropriate endorsement in order to define the 

"position" in which an employee must serve to acquire tenure, the administrative and 

supervisory certificate, even with the supervisor endorsement, qualifies the holder to 

assume a vast number ot positions with widely varying titles and responsibilities. 

Next, the Board contends petitioners have no seniority entitlement to the 

department chair position created as of September 1, 1988. But, it must be noted that 

petitioners' arguments center primarily upon a tenure claim to existing department ehair 

positions created as of September 1, 1988 and only secondarily upon a claim of superior 

seniority. Finally, the Board contends Petitioner Walldov has not acquired a tenure status 

as a supervisor because he served as department chair-mathematies with the proper 

supervisor's certificate for only one school year in 1983-84. It notes that in the litigation 

between Walldov and the Board referred to in stipulation 19, ante, the Commissioner's 

decision was really based upon an "inartfully drawn" stipulation which it had entered. 

Nevertheless, the Board does acknowledge that the Commissioner did determine that 

Petitioner Walldov was entitled to reinstatement to the position of department chair­

mathematies as of September 1, 1984 together with "• • • any differential in salary, 

benefits, and emoluments that may have arisen as a result of improper denial of said 

positions." (Commissioner's slip opinion, p. 23). 
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ANALYst~ 

Initially, it is noted that the title "department chairperson" is not a recognized 

title in 'Hate Board of "P.duction rule, N.J.A.C. 6:11-1.1 ~~· It is further noted that the 
'!tate ~oard rule, N'.J.A.C. 6:11-3.R(a), requires that "district boards of education shall 

assign position titles to teaching staff members which are recognized in these rules." 'l'he 

rule goes on to admonish boards that if the use of an unrecognized position title is 

desirable to seek written request of the county superintendent of school for permission to 

use the proposed title so that the county superintendent may make a determination of the 

appropriate certification necessary for the position and to determine the position's 

appropriate ti tie. 

While there is no evidence in this case that this floard sought the prior 

approval of the county superintendent for Its use of the position titled department 

chairperson, it is recognized that the stipulations acknowledge the Board did in fact 

require a supervisor's certificate to be possessed by department chair incumbents and that 

department chair incumbents did in fact supervise teachers. Under a prior decision of the 

Commissioner in Freehold Regional High ~chool Education Association et al. v. Freehold 

Regional High School District f!oard of Bd., 1978 S.L.D 960, 965, boards of education were 

reminded "• • • that the minimum of either a supervisor's or principal's certificate must 

be held by an individual assigned to supervise the performance of teaching staff members." 

In Furst v. Rockaway Township ~oard of F.d., l!IR4 ~ __ , aff'd '!tate 

Roard of :Ed., 1984 ~ __ (Oct. 24), Commissioner in addressing the use of the 

unrecognized title computer specialist/L.D.-r.c., held that Furst's "• • • tenure and 

seniority • • • must be attached to the L.D.'l' .c. position, a recognized, tenurable 

position." So, too, here. Tenure must attach to the recognized positions held by each 

petitioner which Is that of supervisor. 

Bach petitioner, as department chairperson in possession of a supervisor's 

certificate each or whom were obligated to supervise teachers, held the recognized title 

of supervisor under State Board of Education rules. (See N.J.A.C. 6:11-10.9) Each 

petitioner, therefore, having served the requisite period of time under N.J$.A. 18A:28-5 

and/or 18A:28-6, acquired a tenure status of employment with the 'Aoard In the position of 

supervisor. Despite the Board's argument, petitioner Walldov did acquire a tenure status 

of employment as a supervisor by virtue of his possession of a supervisor's certificate as 
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of August 1983 and in light of the fact that he served as department chair-mathematics 

for 1983-84. Furthermore, the Commissioner "f>rdered him reinstated to the position 

department chair-mathematics as of c;;eptember t, 19R4 with all benefits and emoluments 

wnich o11ay have arisen as the result o! the Board's improper denial of said position. 

Therefvre, Walldov must be granted as time served in the position the years 1984-1!5, 

1985·86, i!lR6-A7, and 1987-88. Under N.J~~.A. tRA:28-5, such time served is more than 

enough to have acquired a tenure status in the position of supervisor. 

As noted by petitioners In their filed memorandum, there is a distinction 

between tenure and seniority. Tenure is a legislative status, not acquired in any specific 

assignment, but In the "position" enumerated In N.J.S.A. 18A:28-5. N.J .. <;,A. 18A:28-5 

provides in part that "the services of all teaching staff members inelu~lng all 

teachers • • • and such other employees as are in position which require them to hold 

appropriate certificates issued by the board of examiners • • *"• In th!s ease, the Board 

determined that the appropriate certificate to be held by each petitioner is that of a 

supervisor. Consequently, petitioners having served more than the requisite period of 

time to acquire tenure, acquired such a legislative status In the position of supervisor. 

<leniority, on the other hand, applies only to certain rights of tenured 

employees and only has meaning when a reduction In force is involved. Here, all 

petitioners have tenure as supervisors in the employ of the Board, but their seniority is 

limited to their respective assignments. Thus, while. Petitioner MacMillan has tenure as a 

supervisor in the Roard's employ, she has enforceable seniority to the category of 

supervisor-English; Petitioner ?.ambrowski has tenure in the position of supervisor, but an 

enforceable seniority claim in the category of supervisor-science; Petitioner Rodgers has 

tenure in a position of supervisor, but enforceable seniority in the category of supervisor­

computer studies; and, Petitioner Walldov has tenure in the position of supervisor, but 

enforceable seniority in the position of supervisor-mathematics. Nevertheless, 

petitioners' elaiiiUI herein are anchored upon their legislative status of tenure. 

In Bednar v. Westwood Board of Ed., :!!:!2!:!• a tenured art teacher was 

dismissed as the result of a reduction-in-force. The board chose to retain a non-tenured 

art teacher in a "category" in which Bednar did not have seniority. In spite ot his lack of 

seniority, Bednar claimed that his rights of tenure gave him a greater entitlement to the 

position than did the non-tenured holder of the position. The ~ court reaffirmed the 

-16-
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principles announced in the matter of Capodilupo v. West Orange Board of Ed., supra, that 

a tenured teacher is entitled to retain his position over a non-tenured teacher. However, 

the ~ court further stated that even if a board had sound educational reasons for 

employing a non-tenured teacher those reasons as a matter of policy could not be used to 

dilute the statutory rights of a tenured teaching staff member. The court held in part as 

follows: 

Tenure is created by a statute, ~ 18A:28-l !!, ~· which 
should be liberally construed to further its beneficial purpose or 
affording security to teaching staff who meet its standard of 
length of service [citation omitted). 

One of the provisions of the tenure law is N.J.S.A. 18A:28-9, which 
states in essence that tenure does not Umit the right of a school 
district to reduce state. The next section, N.J.S.A. 18A:28-10, 
states that, in a RIP, dismissals shall be made on the basis of 
seniority according to standards adopted by the State. N.J.S.A. 
18A:28-13 instructs the Commissioner how to create those 
standards. N.J.S.A. 18A:28-12 gives staff who are dismissed in a 
RIP preference in reemployment. 

The tenure statute authorizes the creation of seniority regulations 
to rank the job rights of tenured teaching staff in a RIP [citations 
omitted) • The statute does not create or authorize the 
Commissioner to create competing rights for non-tenured 
teachers • • • 

The State Board of Education attempted to fairly resolve a tension 
it perceived between tenure and seniority. The State Board's 
solution [in Bednar] was to rule that tenure does not permit a 
teacher to cla1iii"ai'l assignment in a job category in which he has no 
seniority against a non-tenured teacher with experience in the 
category. The Board cited N.J.S.A. 18A:28-10, which invokes 
seniority to determine job rights In a RIP, and reasoned that since 
Bednar had no seniority teaching art on a secondary level, his 
nghts were not violated by reducing his hours while retaining a 
full-time non-tenured secondary art teacher. 

The detect in the Board's approach is this. N.J.S.A. 18A:28-10 
declares only the rights inter sese of tenured teachers In a RIP. 
Among them, seniority is "'determinative. But, the statute does not 
authorize regulatory dilution ot tenure rights by affording a non­
tenured teacher 'seniority.• The tension perceived by the State 
Board between tenure and seniority is one the Board created. Its 
only proper resolution is to rule that the rights conferred by the 
tenure statute may not be disolved by implementing 
regulations • • • 

(221 ~Super. at 241-243) 
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In this case, Petitioners !\1acMillan and ?;ambrowski clearly have a tenure 

claim to the respective positions of departme_nt chair-English and department chair­

science Cor they have acquired a tenure status in those respective positions as supervisors 

and they are qualified tc hold tt., positions as created by the Roard September 1, 19113. 

The present incumbents in those positions do not possess a tenure status in the Board's 

employ as supervisor. Therefore, the claims of MacMillan and ?:ambrowski to those 
positions are legally enforceable. Neither Pincus nor Penfield have a legally enforceable 

claim under the tenure laws to those positions. 

Petitioner Rodgers has a legally enforceable tenure claim to the position of 

supervisor in the Board's employ. In his case, he is qualified to be a supervisor in both 

mathematics and science. Consequently, if Petitioner Zambrowskl chooses to refuse to 

return to the Board's employ as supervisor of science, then by virtue of the seniority 

accrued by Rodgers he would be entitled to the position of supervisor-science. 

Furthermore, Petitioner Rodgers is qualified to be supervisor of mathematics/computer 

studies by virtue of his past teaching experience and by virtue of the certificates 

possessed. Thus, if the Board determines to fill the position of department chair­

mathematics/computer literacy its first offer must be made to Petitioner Rodgers. 

Petitioner Walldov, on the other hand, has an enforceable tenure claim as a 

supervisor in the Board's employ. Nevertheless, I find no basis in this record upon which 

to conclude he · would have a claim to the position of department chair­

mathematics/computer studies because he presents no qualifications in computer studies 

as required by the Board In its adopted job description (E-1). Consequently, even if the 

Board decides to fill the position of department chair-mathematics/computer science, It 

cannot be said on this record that Petitioner Walldov has a claim for such appointment. 

~UMMARY 

Based on the foregoing analysis of the law, as applied to the facts In this ease, 

I CONCLUDE that Petitioner MacMillan is entitled to appointment to the position of 

department chair-English as of September 1, 1988; that Petitioner Zambrowskl is entitled 

to appointment to the position of department chair-science as of September 1, 1988; and, 

that Petitioner Rodgers is entitled to the position of department chair-science should 

Zambrowskl refuse the Board's offer and, if not, then Petitioner Rodgers is ent!Ued to the 

-18-
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position department chair-mathematics/computer studies as of ~eptember 1, 1988. 

further CONCLUDE that Petitioner Walldov failed to present sufficient evidence in this 

record to establish he has a claim to the position of department chair­

math~rnetics/computer studies by virtue of the absence of qualifications submitted here 

rega!'~lng computer studies. 

Petitioners "acMlllan and 7.ambrowski are also entitled, to back pay, if any, 

representing the difference between their salaries received and the salaries they should 

have received from September 1, 19RR forward as supervisors, together with all other 

benefits, and emoluments or such employmemt otherwise withheld from them. 

?:ambrowski's back pay, if any, together with benefits and emoluments would cease as of 

the date his resignation from the employ of the Soard was et'fectlve if he decljnes the 

Board's offer of reinstatement. That resignation, it is noted, has no effeet upon 

Zambrowski's legal claim against the Soard regarding its Improper replacement of him 

September 1, 1988 with a non-tenured supervisor. 

I FIND no basis in this record upon whieh to award Petitioner Rodgers back 

pay, or back benefits or emoluments beeause it eannot be said here that 7.ambrowski 

would have refused appointment to the position of department ehair-seienee September 1, 

1988 which, in turn, would then have constituted a elaim to that position by Rodgers. 

Rather, more likely than not, had the "Roard honored 7.ambrowski's tenure claim as 

supervisor in its employ September 1, 1988 he would have accepted it. There is no 

authority to eompel the Board to have filled the position of department ehair­

rnathematlcs/computer studies. 

'T'he claim of "Petitioner Walldov must be and is DI!'QI1SSBD. 

A final note. This ease addresses only those elaims as advanced by petitioners. 

Whether the Board has in its employ others with a tenure status as supervisor and thus 

some seniority is not now relevant because of their failure to file a Petition of Appeal. 

Polaha v. Buena Vista Regional School District, 212 N.J.~· 828 (App. Div. 1986) .. 

- 19-
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This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN. who 

by law is empowered to make a final decision in this matter. l'fowever, if Saul 

Cooperman does not so act in forty-five (45) days alld unless such time limit is otherwise 

extended, this recommended decision shall become a !inal decision In accordance with 

N.J.S.A. 52:14B-10. 

DATE 

ij 

I hereby FILE my Initial Decision with SAUL COOPERMAN tor eonsideration. 

Receipt Acknowl~~· 

DE~ EDUCATION 

-20-
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LAURA MAC MILLAN, LAWRENCE 
ZAMBROWSKI, ROBERT RODGERS AND 
RICHARD WALLDOV, 

PETITIONERS, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF EAST BRUNSWICK, 
MIDDLESEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
were filed by Petitioner Walldov and by re'spondent (hereinafter "the 
Board"). 

Petitioner Walldov takes exception only to those aspects of 
the initial decision pertaining to himself and to Petitioner 
Rodgers, and to the latter only on the question of back pay and 
emoluments. Regarding his own situation, Petitioner Walldov argues 
that his tenure as a supervisor is undisputed, this matter having 
already been disposed of in Richard Walldov et al. v. Bd. of Ed. of 
East Brunswick Township, Middlesex County, dec1ded by the 
Comm1ssioner May 10, 1985, aff'd State Board November 6, 1985, 
dismissed N.J. Superior Court Appellate Division February 26, 1986. 
Further, he argues, the Board did not previously raise the issue of 
his qualifications for the position of Chairperson of Mathematics/ 
Computer Studies, and should not now be permitted to do so as a 
defense to what has consistently been purely a tenure entitlement 
claim. The proper resolution, he contends, is a finding that he is 
entitled to the Mathematics/Computer Science position in the event 
that it is filled by the Board but not taken by Petitioner Rodgers; 
however, if the issue of his qualifications should be deemed 
pertinent, this specific matter should be remanded for a hearing. 

With regard to Petitioner Rodgers, Petitioner Walldov 
concurs that Rodgers' entitlement to the position of Chairperson of 
Science hinges on its not being filled by Petitioner Zambrowslti. He 
also argues, however, that should Zambrowslti elect not to take the 
position, Rodgers' entitlement extends to the date of Zambrowaki's 
resignation from the di"strict, February 13, 1989. Accordingly, if 
the position falls to Rodgers, he should also be entitled to back 
pay and emoluments from that date. 

The Board. on the other hand, essentially argues against 
the ALJ • s finding that petitioners were tenured as supervisors by 
drawing a distinction between the position held and the certificate 
required to hold it. For purposes of tenure, asserts the Board, the 
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position held is either one of those specifically enumerated in 
N.J.S.A. 18A:28-5 or one created by the Board within the statutory 
and regulatory parameters governing certification and endorsements. 
Each Supervisor of Instruction position, the Board argues, is a 
separate and distinct position with its own set of qualifications 
and endorsements, and tenure accrues to each unique position rather 
than to all positions within the scope of the supervisory 
endorsement. Thus, when one unique supervisory position is 
abolished, its incumbent has no tenure entitlement to the newly 
established supervisory position, likewise unique, developed to 
replace it. In the instant matter, the Board contends, there can be 
no question of the"' substantial differences between the abolished 
positions and the new ones, particularly in the case of the newly 
consolidated Chairperson of Mathematics/Computer Studies position. 
Moreover, asserts the Board, in cases (nine cited, included Walldov, 
supra, dating from 1980 through January 1987) where old poSl t1ons 
have been demonstrated to be substantially different from new, the 
Commissioner has regularly held that riffed staff have no seniority 
rights to the new positions, even in those cases where the newly 
appointed person was nontenured. Thus, all signs point to 
petitioners having no entitlement to the new Chairperson positions 
and to the Board having acted carefully and in accord with 
applicable law.* 

Upon a careful review of this matter, the Commissioner 
affirms the initial decision of the ALJ, with modification, for the 
reasons stated herein. 

In the wake of Capodilupo, ~upra, and Bednar, supra, the 
Commissioner has consistently mainta1ned that, wtth unrecognized 
titles, the scope of a position for purposes of tenure entitlement 
is that of the endorsement(s) required to hold it; so that in the 
instant case, all petitioners (including Walldov) are tenured as 
supervisors rather than as department chairpersons in the limited 
sense defined by the Board. As such. they are entitled to displace 
nontenured incumbents in any positions, other than those listed as 
separately tenurable under N.J.S.A. 18A:Z8-5, requiring the 
supervisory endorsement regardless of their specific duties and 
other qualifications. Accordingly, the Commissioner concurs with 
the ALJ regarding the entitlements of Petitioners MacMillan, 
Zambrowski and Rodgers. He cannot, however, agree with the initial 
decision regarding Petitioner Walldov, who by virtue of his tenure 
as supervisor must be found to be second in entitlement (after 
Rodgers) to the mathematics/computer chair if that position is 
filled by the Board. The specific qualifications in computer 
training relied on by the ALJ to dismiss Walldov•s claim go beyond 
those established by State certification rules and thus cannot be 

* The Board also objects, although the matter does not impact on 
the substance of the case, to the ALJ's implication that the Board 
did not make proper application for the use of unrecognized titles 
to the County Super1ntendent of Schools (Initial Decision, at 
p. 15). Documentation is appended to the exceptions to demonstrate 
that such application and approval did in fact take place. 
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used by the Board to thwart the employment rights of a tenured 
teaching staff member (cf. South River Education Association et al. 
v. South River Bd. of Ed., Middlesex County, State Board of 
Education decision November 4, 1987.) 

Neither can the Commissioner agree with the ALJ's 
determination regarding back pay and emoluments for Petitioner 
Rodgers, given that, if Rodgers takes the science chairperson 
position, it would be by virtue of an entitlement dating from 
Zambrowski 's resignation. If back pay and emoluments accrue from 
date of entitlement, as the Commissioner generally holds that they 
should and as the ALJ holds with regard to the other petitioners in 
this matter. then Rodgers • rights should not be curtailed solely 
because Zambrowski might not have resigned had he been offered the 
science chair. 

Seniority issues, as the ALJ notes, are not relevant to the 
central claims here. as they pertain only to RIFs among tenured 
teachers inter sese and not to the rights of tenured staff to 
positions 1leid by nontenured employees. Moreover, the cases ·cited 
by the Board in support of its contention that seniority claims to 
newly established positions, including positions held by nontenured 
staff, have been frequently denied by the Commissioner based on 
differences in duties and qualifications other than certification. 
were rendered prior to Capodilupo and Bednar (decided by the 
Appellate Division July 2, l987 and Novembe~l987, respectively) 
and are in several instances diametrically opposed to the principles 
of tenure protection embodied in those later, now controlling 
cases. 

Accordingly, the Commissioner concurs that Petitioner 
MacMillan is entitled to the English chairperson position as of 
September 1, 1988, with back pay and emoluments from that date 
forward. and that Petitioner Zambrowski is similarly entitled with 
regard to the science chair. While he concurs that Petitioner 
Rodgers is entitled to first offer of the mathematics/computer chair 
and to the science chair if that position is refused by Zambrowski. 
the Commissioner modifies the ALJ's determination to provide that 
should the science chair fall to Rodgers. hack pay and emoluments 
shall be due from February 13, 1989. Finally, the Commissioner 
modifies the ALJ's determination to hold that Petitioner Walldov is 
entitled, by virtue of his supervisory certificate, to the 
mathematics/computer studies position if filled by the district and 
rejected by Rodgers. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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LAURA MAC MILLAN, LAWRENCE 
ZAMBROWSKI, ROBERT RODGERS AND 
RICHARD WALLDOV, 

PETITIONERS-RESPONDENTS, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF EAST BRUNSWICK, MIDDLESEX 
COUNTY, 

RESPONDENT-APPELLANT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, January 4, 1990 

For the Petitioners-Respondents, Robert M. Schwartz, Esq. 

For the Respondent-Appellant, Pachman & Glickman (Martin R. 
Pachman, Esq., of Counsel) 

The Commissioner of Education rendered his decision in this 
case on January 4, 1990, holding that Petitioners, four tenured 
teaching staff members, had entitlement to supervisory positions 
following a reorganization in the district. The Board appealed to 
the State Board of Education, filing its appeal on February 15, 
1990, by regular mail delivery on February 16. See N.J.A.C. 6:2-1.6. 

Pursuant to N.J.S.A. 18A:6-28, appeals to the State Board 
must be taken "within 30 days after the decision appealed from is 
filed." The State Board may not grant extensions. N.J.A.C. 
6:2-l. 5(a). In contrast to the period for filing petitions to the 
Commissioner of Education, see N.J.A.C. 6:24-1.2; N.J.A.C. 
6:24-1.17, the time limit withinwhich an appeal must be taken to 
the State Board is statutory, and. given the jurisdictional nature 
of the statutory time limit, the State Board lacks the authority to 
extend it. ~. B.W., a minor child by his parents, J.W. and B.W. 
v. Board of Education of the City of Brigantine and Safety Bus 
Service, decided by the State Board, November 4, 1987. 

In this case, the Commissioner's decision was rendered on 
January 4, 1990 and mailed to the parties on that date. 
Accordingly, pursuant to N.J.A.C. 6:2-1.4, the decision appealed 
from was filed on January 7. Therefore, as mandated by N.J.S.A. 
18A:6-28, see N.J.A.C. 6:2-l.J(a); N.J.A.C. 6:2-l.4(a), as computed 
under N.J.A.C. 6:2-1.4(b), the Board was required to file notice of 
appeal by February 6, 1990. As noted, the Board did not file by 
that date. Accordingly, the matter was referred to our Legal 
Committee for consideration of the effect of the Board's failure to 
file timely notice. 
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. On March 19. 1990, in response to notice of the referral. 
the Board's counsel filed a motion to file notice of appeal nunc pro 
tunc .1 The Board • s counsel asserted in a certification attached 
thereto that, upon receipt of the Commissioner's decision, he had 
entered into settlement discussions with Petitioners' counsel, but 
that two of the Petitioners could not be located so as to ascertain 
their positions on a proposed settlement offer. The Board's counsel 
certified that those Petitioners were not located until after the 
time for filing an appeal had passed, and, when they declined to 
accept the offer, the instant appeal followed. 

After considering the circumstances as presented by the 
Board's counsel, we conclude that his failurl! to file the appeal 
within the statutory time limit as computed under the applicable 
regulations was not excusable, and that the requirement with which 
the Board • s counsel failed to comply was of such significance that 
we dismiss the appeal in this matter. See Helen YorKe v. Board of 
Education of the Township of Piscataway, dec1ded by the State Board 
of Education, July 6, 1988, aff'd, Docket #A-5912-87Tl (App. Div. 
1989) (dismissal of appeal by State Board upheld where Appellate 
Division found notice of appeal to have been filed one day late). 

The fact that the parties were engaged in settlement 
negotiations or that two of the Petitioners could not immediately be 
located does not excuse the Board's counsel from timely comJ?liance 
with the statutory time limit. The notice of appeal was requ1red to 
be filed by February 6, 1990, yet was not filed until February 15 
when, as the Board's counsel asserts, those two Petitioners were 
located but declined to accept the settlement offer. 
Notwithstanding the circumstances herein presented, the Board's 
counsel was obligated to file a notice of appeal in a timely manner 
in order to preserve the Board's rights. Settlement efforts could 
certainly have continued thereafter. 

Accordingly, we deny the Board's motion and dismiss its 
appeal for failure to file notice thereof within the statutory time 
limit as computed under the applicable regulations. 

April 4, 1990 

1 We note that the Board's motion, as originally filed, did not 
conform to the requirements of N.J.A.C. 6:2-1.18 for the filing of 
motions. On March 28, 1990, the Board's Counsel filed a letter 
brief in support of the motion, in which he restated the 
circumstances expressed in his certification filed with the motion. 

Pending N.J. Superior Court 
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THE CITY OF JERSEY CITY et al. 

PETITIONERS, 

v. 

THE STATE-OPERATED SCHOOL 
DISTRICT OF THE CITY OF JERSEY 
CITY, HUDSON COUNTY, AND THE 
STATE OF NEW JERSEY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS . 

For the Petitioners, Robert M. Schwartz, Esq. 

For the Respondent State-Operated School District of the 
City of .Jersey City, Murray, Murray &. Corrigan (Karen 
A. Murray, Esq., of Counsel) 

For the Respondent State of New Jersey, Peter N. Perretti, 
Jr. , Attorney General of New Jersey (Nancy Kaplen 
Miller, Deputy Attorney General) 

This matter has arisen before the Commissioner of Education 
by way of Petition of Appeal with Motion for Interim Relief filed on 
October 5, 1989, followed by an amended petition filed October 16, 
1989 by counsel for petitioners. Robert M. Schwartz, Esq., 
challenging the State District Superintendent of Jersey City's right 
to incur payment by the district of sixty days pay to any 
individuals such as those executive administrators responsible for 
curriculum, business and finance and personnel, whose positions were 
abolished upon the creation of the State-operated School District 
pursuant to N.J.S.A. l8A:7A-44(c). Further, petitioners submit that 
any such "severance" payments to any similarly situated individuals, 
as well as all litigation costs associated with the implementation 
of the legislation providing for State-operated school districts. 
should be paid by the State. not by the local school district. 
Petitioners aver that the contention of the State-operated School 
District, which claims that all such expenses incurred as a result 
of State take-over are local district expenses, is ultra vires 
because such position is not supported by statute, regulation, case 
law or evidence in the legislative intent behind the statute 
creating State-operated school districts. Petitioners seek a stay 
of any such disbursements from the local coffers. claiming they have 
met the standards for judging an application for injunctive relief 
as set forth in such case law as Crowe v. De Gioia. 90 N.J. 126 
(1982). Petitioners seek to have the Commissioner enjoin the local 
district from expending those monies mentioned above noting that the 
matter is one of first impression. 

In so claiming, petitioners aver that the statutory 
provisions governing State-operated school districts only provide 
that the salary of the superintendent and those appointed pursuant 
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to the act are to be an expense of the local school district 
budget. 

***[W]hile petitioner accepts the responsibility 
to provide the necessary funding of the state­
operated school district for the purpose of the 
salary of the State District Superintendent and 
the salaries of all persons appointed pursuant to 
the Act, it does not accept the responsibility of 
having to fund the expense of providing the 
equivalent of sixty days pay to all individuals 
displaced as a result of the creation of the 
state-operated school district or any judgment, 
award or settlement obtained by any litigant 
contesting the authority given to the 
state-operated school district or the concomitant 
litigation costs.*** 

(Petitioners' Letter Memorandum, at pp. 3-4) 

They submit that funding of any expenses not specifically 
or inferentially authorized or sanctioned by the statutes in 
question must be the responsibility of the State. They cite, inter 
alia, State v. McGuire, 84 N.J. 508 (1980) for the proposition that 
a court or adm1nutrative agency must effectuate legislative intent 
in light of the language used and the objects sought to be 
achieved. They also cite Borough of Park Ridge v. Salimone, 21 N.J. 
28 (1956) for the proposition that where there are two possible 
constructions of a statute, that which most closely effectuates the 
legislative policy must control. 

Finally, petitioners note the Commissioner • s recent Order 
that the Jersey City District's total expenditures for the 1989-90 
fiscal year be increased from 186 million dollars to 197.3 million 
dollars. They claim: 

With the fiscal requirements being what they are, 
and with the local district's ability to meet 
those requirements limited by the tax assessment 
set into place prior to the Commissioner • s order 
to increase the budget, it stands to reason that 
the local school district budget should not be 
made to bear expenses not authorized by the 
statute and which would not have been incurred· 
except for the administrative order issued by the 
State Board of Education on October 4, 1989. 

(Petitioners' Letter Memorandum, at p. 6) 

On October 19, 1989 Dr. Seymour Weiss, Director of the 
Bureau of Controversies and Disputes, State Department · of 
Education, apprised the parties that inasmuch as the issue which 
petitioners raise is strictly a legal one requiring an 
interpretation of N.J.S.A. 18A:7A-34 et ~·· the Commissioner would 
retain the matter for decision on the merits, thus, precluding the 
necessity for a hearing or a determination relative to petitioners' 
request for stay. 

On November 27, 1989, the Attorney General of New Jersey, 
Nancy Kaplen Miller, Deputy Attorney General, on the Brief, filed an 
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Answer to the Amended Petition of Appeal dated October 16, 1989 and 
Brief on behalf of the State of New Jersey. Also on November 27, 
1989, the State-operated School District of the City of Jersey City, 
as co-respondent, filed a letter memorandum in opposition to the 
Petition of Appeal. With consent of the co-respondent, the 
State-operated School District adopted the State • s reply brief in 
its entirety and joined the State in making its arguments to those 
issues raised in the Amended Petition. To the State's arguments, 
the State-operated School District responds to Paragraph C in the 
conclusion of petitioners• letter memorandum dated November 6, 1989 
wherein it is stated: 

that: 

Any judgments or awards against the state 
operated school district or any monetary 
settlement entered into by the state operated 
school district be an expense of the state and 
not be incurred as an expense of the local school 
district budget. 

The State-operated School District of Jersey City submits 

***Petitioner's third demand far exceeds that of 
Para;raph B, which relates to the cost litigation 
aris1ng out of the creation of the State-Operated 
School District. An order requiring the State to 
fund ~ judgments or awards against the 
State-Operated School District or settlement 
entered into by said District arguably covers all 
of the pending litigation. initiated against the 
Board of Education of the City of Jersey City, 
and now assumed, as a matter of law by the 
successor to the Jersey City Board, namely, the 
State-Operated School District. (emphasis in 
text) 
(State-Operated School District of Jersey City's 
Letter Memorandum, dated November 27, 1989, at 
p. 2) 

The co-respondent claims that petitioners' third demand is 
so broad that, if accepted, all pending and future litigation would 
become the responsibility of the State. It claims such a demand has 
no basis in statute and must be dismissed. · 

The Reply Brief on Behalf of the State of New Jersey claims 
the central issue in this matter is to determine who is responsible 
for the cost of "severance pay" in lieu of notice, as well as 
possible litigation costs arising out of the abolition of positions 
related to the reorganization of the local school district's central 
administrative and supervisory staff. (State's Reply Brief citing 
Petitioners Letter Memorandum, at p. 3) It first submits that if 
Jersey City were a Type I or Type II district, the local district 
would be responsible for such costs. In rebuttal to petitioners' 
contention that as a State-operated school district, the State 
should be held responsible for those costs. the State contends the 
Legislature did not address responsibility for those costs in the 
legislative scheme regarding creation of a State-operated district. 
Thus, it avers, the only reasonable interpretation of that scheme is 
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that it did not alter the local district's responsibility for these 
types of expenses and, therefore, that the Petition of Appeal should 
be dismissed. 

More specifically, the State takes issue with petitioners 
at page 5 of their Letter Memorandum wherein they claim that to 
decide against them would mean that "the local school district 
budget would be used to fund or to subsidize what until now has been 
an expense and a burden of the state." The State submits that this 
argument is based on an erroneous premise, since the types of 
expenses at issue have never been a burden or expense of the State 
but rather are typical local district expenses. It cites Robinson 
v. Cahill, 69 N.J. 449, 462 (1976) in support of the proposition 
that the State meets its responsibility for assuring adequate funds 
for the provision of a thorough and efficient education by requiring 
local school districts to budget for a thorough and efficient 
education. It contends further that "[w]hether the requirement for 
notice -- or payment in lieu of notice -- derives from statute, 
contract or simply concepts of 'rudimentary fairness', the local 
district is the entity responsible for paYment.***" (State's·Reply 
Brief. at pp. 9-10) It cites Old Bridge Township Board of Education 
v. Old Bridge Education Association, 98 N.J. 523, 532-33 (1985) 
(teacher denied timely notice as required -,;y- contract entitled to 
compensation for the number of days of late notice); Page v. Board 
of ation of the Cit of Trenton, 1973 S.L.D. 704; and Armstrong 

Brunsw1ck Townsh1 Board of Ed., 1975 S.L.D. 117, aff'd New 
Jersey Supeuor Court, Appellate Division 1976 S.L.D. 1104 
(nontenured teacher denied timely notice as required by statute 
entitled to sixty days pay). 

The State further argues that the fact that the abolition 
of the positions in question were legislatively abolished rather 
than abolished at the choice of the district does not alter the 
local res pons ibili ty for the costs. "Where the school laws mandate 
the creation of certain positions or the provision of various 
programs and services, the State is not required to fund the 
expenses of those mandates. See, ~. N.J.S.A. 18A:7A-7; N.J.S.A. 
18A:7A-ll; N.J.S.A. l8A:7C-3; N.J.S.A. 18A:35-l et ~; N.J.S.A. 
18A:40-4; N.J.S.A. 18A:40A-10; N.J.S.A. 18A:46-6 et ~·" (State's 
Reply Brief, at pp. 10-11) It also points to the fact that the cost 
of correcting district deficiencies detected through the monitoring 
process is a local district expense, although it can receive 
current-year funding for additional revenues needed to implement a 
corrective action plan. The State does not directly fund such 
expenses, the State argues, citing N.J.S.A. 18A:7A-l4. 

It is the State's position that the legislation providing 
for a reorganization following the creation of a State-operated 
school district should be interpreted no differently from Type I or 
Type II legislation. 

The State mandate of a reorganization, including 
position abolitions, merely demonstrates a 
legislative determination that such a local 
reorganization is essential to correcting the 
district's systemic deficiencies; it does not 
demonstrate a legislative intent to convert the 
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costs of the reorganization into a direct State 
expense. (Id., at p. ll) 

The State elaborates on this position by stating: 

The conclusion that the - Legislature did not 
intend to alter the local nature of these costs 
is consistent with the language of the act 
providing for the creation of a State-operated 
school district.*** N.J.S.A. l8A:7A-34 et ~· 
Where the Legislature 1ntended to alter the 
responsibility for an expense, the legislation 
explicitly. addresses the issue. Thus, in 
creating an internal audit team to monitor the 
business functions of the district -- presumably 
a local responsibility -- the statute alters the 
local nature of the cost by explicitly stating 
that the audit team will be funded directly by 
the State. See N.J.S.A. l8A:7A-4l. Furthermore, 
where the nature of the expense might create 
confusion, the Legislature also specifically 
stated who was financially responsible. The 
statute specifically provides that the State 
district superintendent is to be appointed by the 
State Board and is a state officer for tort 
claims purposes, thus the salary might be 
considered a State expense. To avoid any 
confusion, the Legislature explicitly stated that 
the salary was to be paid by the local district. 

(!d., at p. 12) 

The State contends that without any specific legislative 
direction, all other expenses must be presumed to remain local 
district expenses as part of the local school budget, with the State 
contribution made through the State aid to the district based on 
that budget. "Unless the legislation is explicit, the Act should 
not be read to convert otherwise local district expenses which are 
state aided through the district's budget to direct state expenses 
simply because the local district is now State-operated.***" (Id., 
at p. 13) 

The State concludes that it is in accord with petitioners 
that "a Court must interpret and enforce the legislative will as it 
is written and not, according to some supposed unexpressed intention 
or presumption that the Legislature intended something more than 
what it actually wrote into law." (Id., quoting Petitioners' Letter 
Memorandum dated November 6, 1989, at p. 4) The State avers, 
however, that petitioners in this matter are violating that precept 
without any legislative indication to do so. 

The local school district budget in each district, 
including a State-operated school district is 
intended to reflect all local district expenses. 
Those expenses include severance pay to employees 
and litigation costs associated with dismissal of 
employees. The state contribution to those costs 
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is to be paid to the school district based on its 
budget through the state-aid formula.*** 

(Id., at pp. 13-14) 

The State suggests that if such expenses create an unreasonable tax 
burden on the city, the legislation for State-operated school 
districts provides an avenue for additional state aid to the 
district, citing N.J.S.A. 18A:7A-52. In the absence of any such 
legislative language relating to any local district employees at 
issue herein being directly paid by the State, the State claims that 
this forum should not create such an obligation but rather should 
dismiss the Petition of Appeal. 

Upon a careful review of the papers and statutes in 
question, the Commissioner finds that the legislation creating 
State-operated school districts does not address responsibility for 
costs of "severance" pay for those employees whose central 
administrative or supervisory positions were abolished in the 
reoganization of the Jersey City Schools pursuant to N.J.S.A. 
18A:7A-34 et ~· The Commissioner ·further finds that the 
legislative scheme regarding the creation of State-operated school 
districts did not envision nor address the State's assuming costs 
relative to litigation arising out of creation of a State-operated 
school district. The Commissioner's review of the statutory scheme 
comports with the State's that N.J.S.A. 18A:7A-34 et ~· did not 
alter the local district's responsibility for these types of 
expenses, in the same way that any Type I or Type II district would 
be held responsible for such ministerial expenses. 

The Commissioner would first observe that contrary to 
petitioners' premise, a State-operated school district functions in 
all manners similarly to Type I and Type II school districts, except 
by legislative directive to the contrary. In this regard it must be 
observed that petitioners labor under a misperception in claiming 
that "the statute [N.J.S.A. 18A:7A-34 et ~.]does not provide for 
the aforementioned cost (of compensat1ng administrative and 
supervisory staff whose positions have been abolished as a result of 
a state reoganization] to be an expense of the local school 
district" and that "***any other interpretation would effectively 
mean that the local school district budget would be used to fund or 
to subsidize what until now has been an expense and a burden of the 
state." (Petitioners' Letter Memorandum, at p. 5) Rather, it is 
well established that local districts budget for such 
contingencies. See, ~. Old Bridge Township Board of Education, 
supra. 

The extant statutory formula provides for arriving at 
figures for compensation and award of salary which includes 
disbursing sixty days compensation where timely notice of 
termination is not provided. See N.J.S.A. 18A:27-10,ll and N.J.S.A. 
18A:28-8. See also Arthur L. Page v. Board of Education of the City 
of Trenton, et al.. 1973 S.L.D. 704, aff'd State Board 1974 S.L.D. 
1416. As noted by the State in 1ts Reply Brief at page 10: ---

In Page, the Commissioner found that considera­
tions of fairness require that a tenured employee 
whose position is abolished receive timely notice 
since non-tenured employees have a statutory 
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right to such notice, see, N.J.S.A. 18A:27-l0, 11 
and tenured employees must gt ve 60 days not ice 
when resigning, see N.J.S.A. 18A:28-8. The 
Legislature appears to have 1ncorporated those 
fairness concerns in the statutory scheme for 
creating a State-operated- school district by 
providing that those employees whose positions 
are abolished are entitled to 60 days notice or 
payment in lieu thereof. See N.J. S .A. 
18A:7A-44. 

The Commissioner agrees with the State's conclusion in this regard 
and adopts it as his own. 

However, petitioners argue that whether or not other 
districts may be held to outlaying such expenses, Jersey City should 
not because of its unique circumstance of having such positions 
legislatively abolished, rather than by district-made prerogative. 
Such contention is without merit. The "take-over" legislation 
specifies which positions or provisions of the district's programs 
and services shall be paid for by the State, for example, ·in the 
case of the school auditors N.J.S.A. 18A:7A-4l. Otherwise, be it a 
Type I or Type II or State-operated district, the Commissioner finds 
the State is not required to fund the expenses of mandated programs, 
services or positions, absent statutory directive to do so. See, 
~. N.J.S.A. 18A:7A-7, N.J.S.A. l8A:7A-ll, N.J.S.A. 18A:7C-3, 
N.J.S.A. l8A:35-l et .!!.!9.·• N.J.S.A. 18A:40-4, N.J.S.A. 18A:40A-l0, 
N.J.S.A. 18A:46-6 et .!!.!9.·• N.J.S.A. 18A:7A-l4. See State v. 
McGuire, supra. See also Borough of Park Ridge v. Salimone, supra. 

Moreover, as noted by the State in its brief, the 
Legislature provided guidance where it envisioned there might arise 
confusion as to which entity, the district or the State, should be 
responsible for a particular expense, such as the salary for the 
State Superintendent. The statute specifies that although a state 
officer is appointed by the State Board, the State District 
Superintendent's salary is to be considered a local district 
expense. N.J.S.A. 18A:7A-35(c). Where not specified as an 
exception all expenses of a State-operated school district, 
including severance pay or litigation costs, remain local district 
expenses to be budgeted for in the usual manner, with the State 
contribution provided in a manner similar to that of Type I or 
Type II school districts. Compare N.J.S.A. 18A:7A-52A with N.J.S.A. 
18A:7A-18. See also N.J.S.A. 18A:7A-SO, N.J.S.A. 18A:7A-5'l, 52. 

Accordingly, for the reasons expressed herein, the 
Commissioner dismisses the instant Petition of Appeal with prejudice. 

COMMISSIONER OF EDUCATION 
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THE CITY OF JERSEY CITY ET AL., 

PETITIONERS-APPELLANTS, 

V. 

THE STATE-OPERATED SCHOOL 
DISTRICT OF THE CITY OF JERSEY 
CITY, HUDSON COUNTY, AND THE 
STATE OF NEW JERSEY, 

RESPONDENTS-RESPONDENTS. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, January 8, 1990 

For the Petitioners-Appellants, Robert M. Schwartz, Esq. 

For the Respondent-Respondent State-operated School 
District of the City of Jersey City, Murray, Murray & 
Corrigan (Karen A. Murray, Esq., of Counsel) 

For the Respondent-Respondent State of New Jersey, Nancy 
Kaplen Miller, Deputy Attorney General (Robert J. Del 
Tufo, Attorney General) 

The State Board of Education affirms the decision of the 
Commissioner for the reasons expressed therein. In affirming that 
decision, we emphasize that, as observed by the Commissioner, unless 
specified otherwise by statute, all expenses of a State-operated 
school district are to be borne by the district, as is the case in 
Type I or Type II school districts. 

June 6, 1990 

Pending N.J. Superior Court 
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itatr of Nrw"Jttsry 
. OFFICE OF ADMINISTRATIVE LAW 

IN THE MATTER OFTHE TENURE 
HEARING OF ROBERT VAUGHN, 
NEW JERSEY STATE DEPARTMENT 
OF CORRECTIONS 

INITIAL DEOSION 
OAL DKT. NO. EDU 3735-89 

AGENCY OKT. NO. 36·3/89 

Anthony M. Palazzo, Deputy Attorney General, for petitioner (Peter N. Perretti, 

Jr., Attorney General of New Jersey, attorney) 

Daniel J. Graziano, Jr., Esq., for respondent (Smithson & Graziano, attorneys) 

Record Closed: October 16, 1989 Decided: November 21, 1989 

BEFORE NAOMI DOWER·LA BAS'nW. AU: 

The Department of Corrections (OOC) notified Robert Vaughn on January 4, 
1989 it was considering tenure charges against him for allowing a prisoner to escape 

and served him with substantiating documentation. It certified tenure charges on 
February 15, 19891 and filed them with the Commissioner of Education 
(Commissioner). Respondent answered on May 15, 1989, and on May 29, the 
Commissioner transmitted the matter to the Office of Administrative Law (OAL} for 

determination asa contested case, pursuantto ~52: 14F-1 ~ ~-

A prehearing conference was held on July 14, 1989, and a hearing date of 
October 16, 1989, was scheduled. The matter was heard and the record closed on 

that date. A list of exhibits entered into evidence is appended to this decision. 
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DOC charged that on ~eptember 27, 1988, while Vaughn was supervising a 
landscaping detail, he negligently contributed to the elopement or escape of 
prisoner R.B., and violated administrative procedures and regulations involving 
safety and security, contrary to Personnel Bulletin 84-17 4 (0.7) and (0.2). 

THE TESDMONY 

DOC's witnesses were Jeffrey Burns, associate administrator at Garden State 
Reception and Youth Correction Center (Yardville); Woodrow Brown, senior 
corrections officer, and Michael Farrell, internal affairs investigator. Burns has been 
number two in command of daily operations at Yardville for four years. Prior to that 
position, he held the position of assistant superintendent. Burns has been employed 
at Yardville for 22 years and has known respondent Vaughn for almost as long. 
Vaughn has been employed as a vocational teacher 2 and landscaping instructor at 
Yardville for 21 years. Brown was the keeper of the vocational sally port on the date 
R.B. escaped. Farrell related the results C?f his investigation. 

None of the testimony was controverted because respondent called no 
witnesses and did not testify. Respondent's argument is that OOC cannot prove its 
charges because it called no eye witnesses to the prisoner's escape. The only witness 
wasR.B. 

Prisoner R.B. was not called to testify because it is DOC's policy never to call 
prisoners as witnesses in disciplinary cases against personnel. Instead, Farrell related 
information from R.B., which, although hearsay, is cognizable as corroborative of 
facts proved by admissible evidence. The reasons for DOC policy were not discussed, 
but are obvious. Esca~ itself is a criminal offense. ~ 2C:29-5. The escapee 
would thus have a Fifth Amendment right not to testify concerning his escape. Since 
OOC's principal functions indude securing prisoners and enforcing criminal law, it 
cannot opt to trade an escape conviction for discipline of an employee by 
immunizing a prisoner for his testimony. Secondly, tension between prisoners and 
corrections officers and self-serving fictions by prisoners would increase if prisoners 
were aware their testimony would be used in employee discipline matters. Thus 
R.B.'s absence from the hearing is not mysterious but results from sound policy. The 
same cannot be said for respondent. If he had an explanation controverting the 
circumstantial evidence, he would have made it. I draw an adverse inference from 
his failure to testify, which is permissible in civil proceedings. 

-2-
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it. 

Since DOC's evidence was not controverted, my findings below are based upon 

FINDINGS OF FAg 

1. Robert Vaughn, a vocational teacher 2, has been employed by DOC for 21 

years as a landscaping instructor at Yardville, where he takes a detail of 6 

to 14 inmates out to work in the greenhouse and on the grounds. 

2. Every inmate has a custodial status on his record. There are three: 

A. Maximum custody inmates are not allowed to leave the perimeters 

of the institution, L!:., not allowed to go outside the doors. 

B. In and out status inmates may go outside but must remain under 

staff surveillance at all times. 

C. Full minimum status inmates are permitted to work on the grounds, 

cutting grass, farming or performing community service but may not 

remain unsupervised for more than 15 to 30 minutes. 

3. The supervision required for reduced custody work details is embodied in 
an administrative policies and procedures directive, No. 311-600.1, 
January 24, 1986 (P-6); in a vocational control directive #46 of April 29, 
1985 (P-8) and a directive ·to all civilian employees dated April 28, 1976 
(P-11). 

4. Vaughn acknowledged the 1976 directive by his signature. In May 1985, 

he took a refresher training course on supervising inmates in and out of 

the institution (P-7). His performance agreement (P-10) signed on July 30, 

1987, memorializes a requirement to abide by all DOC and Department of 

Education (DOE) rules and to observe his prisoner detail not less than 

once every fifteen minutes daily and report all matters to the supervisor. 

·3· 
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5. Among the rulest• which respondent was subject were these: 

Policy 311-600.1 

3.2 On-grounds work details are composed of inmates who 
have In and Out and/or Full Minimum status. 

A. These details are under the constant supervision of 
a staff member. In and Out inmates may never by 
(siclleft unsupervised or unobserved. Full minimum 
inmates must be visually observed at least once 
every thirty (30) minutes. 

B. These details are never permitted to leave 
institutional property. 

3.6 It is the responsibility of the supervisor to ascertain the 
custody status of each inmate on his detail and to only 
assign tasks appropriate to the custody status of the 
inmate. It is not appropriate to rely on the inmate's word 
in this regard. 

3.7 Supervisors of men on reduced custody work details must 
be thorou9hly familiar with institutional procedures for 
dealing w1th and reporting misconduct, escapes, and 
medical emergencies. 

Vocational Control Directive No. 46, April 29, 1985 

INMATE CUSTODY CLASSIFICATION. The following inmates 
will be authonzed to exit/enter via vocational sallyport: 

a. FULL MINIMUM ... full minimum inmates need not have 
an officer or instructor escort and may perform his 
assigned duty by himself. Full minimum status does not 
entitle the inmate to leave the sallyport anytime he 
wants, but only when assigned by his work assignment 
area. 

b. IN.QUT ..• are required to have an officer/instructor 
escort at all times when exiting/entering the sallyport. 

INMATE IDENTIFICATION. You will maintain an up-to-date 
photograph file of allmmates authorized to exit/enter via the 
vocational sallyport. 

April28, 1976 Directive 

TO: All Civilian Employees Assigned Outside Inmate Details 

Any unusual incident must be reported immediately to the 
Control Center. These include fights, fires, escapes attempts, 
serious contraband items and refusal to perform assigned 
tasks. All verbal reports shall be followed by a written report 
to Center. Reports are to be submitted by any employee 

-4-
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observing the inci9ent. . . . Reports shall be made to Center as 
soon as possible upon the employee's return into the 
institution. 

In & Out Details 

Inmates assigned to In & ~yt Details must work in a group at 
all timn. No inmate •s to eave the group at any time for any 
purpose unless he is escorted by an authorized employee. 
Inmates should be so placed that the employee will have 
almost constant vision of all inmates or not allow them to be 
out of sight more them a minute or two. 

Staff members returning inmate outside work details to the 
institution will accompany them into the Vocational Sally ftort. 
The staff member is to remain :Jth the detail unttl they ave 
been strip searched, as prescrib by existing procedures, and 
the entire detail has left the Vocational Control area. The 
Vocational control officer and the staff member will verify 
with each other that the entire detail is in before the staff 
member leaves the area. (emphasis added) 

6. The sally port consists of a double set of power controlled doors operated 
by an officer from his desk inside a glassed booth, which has visibility 
limited to the sally port area and the truck port outside. 

7. Documentation for each inmate, including his photograph, custody status 
and approval for his movements goes to the sally port officer, who hands 
the documents to the vocational staff member, logs the prisoners out, 
and opens the outside door. Coming back in, the staff member takes his 
group in, stays with them until the officer verifies them; they are 
searched by a platform officer and approved to leave the vocational 
control area via the inner door. 

8. At 1:08 p.m. on September 27, 1988, at the sally port Officer Woodrow 
Brown counted seven inmates and logged them out on a work detail with 
Vaughn. These included G., C., B., R.B., L., R. and D .. Of these, R.B. and 
two others had in and out status. 

9. At 3:10p.m., Vaughn came to the sally port door with the detail, gave the 
inmates' photographs to Brown through an opening in the control office, 
gave a thumbs up sign indicating they were all there, did not wait for the 
search and left. Brown counted and logged six inmates in, but since ten 

-5· 
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other inmates from work details arrived between 2:55 and 3:12, Brown 
did not get to count the photos before Vaughn left. 

10. Shortly thereafter, Brown COI.!nted the photographs, and, finding seven in 
Vaughn's group, assumed he had counted wrong and changed his log by 
writing a seven over the number six he had previously written. 

11. At 4:15p.m., an institutional count was taken which revealed that inmate 

R.B. was missing, and after a search of the institution, during which R.B. 

was not found, the center supervisor concluded the sallyport control 
officer's count was incorrect and R.B. had not returned with Vaughn. 

12. A New Jersey State Police teletype was issued for the escapee (P-2). He 
wasapprehended and returned to Yardville at 10:15 p.m. 

13. The next day, Vaughn made a written report stating he had six inmates 
on the detail, including R.B. He did not list the name of Dassinger. He 

admitted that he stayed in the inmate transport van until the inmates 

entered the outside door, that he handed the photos to the sally port 

officer and then left the area. 

14. DOC has a disciplinary action policy (P-15) which sets penalty guidelines 
for various offenses, including negligently contributing to escape (five 
days suspension to removal) and violation of security procedures (official 

reprimand to removal). 

CONCLUSORY FINDINGS 

15. When Vaughn took his work detail both out and back, he did not count 

the inmates, review their photographs and assure himself of their 

identities. 

16. While R.B. was under Vaughn's supervision, Vaughn did not keep him 
under visual surveillance or assure that he did not leave the group. 

-6-
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CONCLUSION AND DISPOSmON 

Under N.J.S.A. 18A:7B-11, teache"' employed in state facilities have the same 
rights and privileges as those enjoyed by the Garden State School District. Thus they 
are protected by the tenure law, N.J.S.A. 18A:6-10, and can only be dismissed or 
reduced in compensation for inefficiency, incapacity, unbecoming conduct or other 
just cause. It is respectfully suggested to the DOC Office of Educational Services that 
the above statutory citations be included as a jurisdictional reference when DOC 

brings tenure charges against a teacher. The charges made here against Vaughn are 
best c:haracterized as" other just cause• within the tenure rights statute. 

The findings clearly support DOC's charges that respondent negligently 
contributed to the escape of a prisoner and violated security procedures. The day 
aher the escape Vaughn stated six inmates were released to his supervision, 
including R.B. and na'!'ed all but one in the detail of seven. If he had counted the 
detail and looked at the 'photo cards, he would have known there were seven. If he 
had done so coming back. he would have known one was missing. Since he did rec:all 

R.B. was in the group, he should have known R.B. was not present when they 

returned. It is obvious that Vaughn did not kttp his eye on the inmates and prevent 
one from leaving the group as he was required to do for those with in and out 
status. Finally, had Vaughn waited until his detail was searched and checked in, as 
he was required to do, it would have been immediately apparent that R.B. was 
missing. In any event, adverse inferences attach to Vaughn's failure to give his side 
of the story if any exculpatory facts existed. I can only conclude there were none. 

Under civil service law, Vaughn's conduct would clearly support a lengthy 

suspension because of its compound nature. If Vaughn knew he lost an inmate, he 
was obligated to report it immediately. The inmate might still have been on the 
grounds if Vaughn had reported him missing within 15 minutes of losing sight of 
him. The fact that he did not indicates that either he violated procedure by not 

reporting it or he never knew. If he did not know the inmate was missing, then he 
must not have checked his seven photos on going out or on returning the inmates. 
Either course of conduct was reprehensible. The safety and security of t~e 

institution, the other employees, inmates and the public outside the institution are 

all imperiled by such casual conduct. 

Under tenure law, I can find no cases concerning teachers in correctional 
institutions and none accused of security violations or permitting escape. It would 
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not appear fair to conclude that a corrections officer could be removed for such 
conduct and that a civilian employee could not be merely because he is a certificated 

teacher. Determining the appropriateness of dismissal is difficult in light of 
Vaughn's 21-year tenure in his job. No prior defalcations of duty have been brought 

to my attention. Vaughn's conduct was essentially gross neglect of important duties. 

It was a serious breach of discipline. Under all the circumstances, I do not believe the 

conduct warrants dismissal of an employee who apparently served 21 years without 

adverse incident. It appears that respondent has not been suspended and thus a 

back pay determination is not required. My recommendation is that Vaughn have 

his compensation reduced by placing him one step lower on the pay scale or salary 

guide. 

It is therefore ORDERED that Robert Vaughn not be dismissed from his position, 

but that he be placed one step lower on the pay scale or salary guide for a periOd of 

one year beginning on the date of his employment anniversary. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCAnON, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52; 148-10. 

-8· 
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t hereby FILl thi$1nitial Decision with SAUL COOPERMAN for consideration: 

w. ~~ l'igj 

Receipt Acknowledged: 

v~ ~ .J 

DATE DEPARTMENT OF EOUCA nON 

OEC5 • 

DATE 

milE 

• 9. 
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IN THE MATTER ·OF THE TENURE 

HEARING OF ROBERT VAUGHN, 

NEW JERSEY STATE DEPARTMENT OF 

CORRECTIONS. 

--~-------------

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the lni tial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
were filed by both petitioner and respondent pursuant to N.J.A.C. 
1:1-18.4. 

In his exceptions, respondent maintains that the Department 
of Corrections (DOC) completely failed to prove its case against him 
and that ALJ LaBastille had no competent evidence whatsoever to 
support her findings and determinations. · In particular, respondent 
objects to Conrlusory Findings (Initial Decision, at p. 6) which he 
claims are unsupported even by hearsay, and to the ALJ' s having 
drawn adverse inferences from respondent's refusal to testify. In 
the first instance, he argues that the ALJ gave no recitiation of 
testimony, instead offering as Findings of Fact (I.D., at pp. 3-6) 
her own contention as to what the testimony before her was; 
moreover, even in these findings (excepting No. 9) there is nothing 
to justify drawing conclusions of any type regarding what respondent 
did, or did not, do in the handling, supervision and counting of 
inmates. In the second, he argues that there was no need for him to 
appear, since there was no direct evidence requiring rebuttal on his 
part and the burden of proof was entirely on the DOC. 

The DOC, on the other hand, takes issue with the ALJ 's 
determination that dismissal for a first offense. however serious, 
is too harsh a penalty for an otherwise unblemished employee. In 
support of its position, the DOC quotes passages from the initial 
decision characterizing respondent's conduct as "gross neglect of 
important duties," "a serious breach of discipline," "reprehensible" 
and imperiling the "safety and security of the institution, the 
other employees, inmates and public outside the institution***." 
(I.D .• at pp. 7-8) 

. Upon a careful review of this matter, the Commissioner 
determines to affirm the initial decision of the ALJ with 
modification, for the reasons stated below: 

It is true that there appear to have been no direct 
witnesses to R.B. •s escape and, hence, no direct evidence as to 
precisely what conduct on respondent's part made the escape 
possible. However, it is undisputed that R.B. left the institution 
in respondent's custody but did not return with him; that adherence 
to specific procedures, with which respondent was fully acquainted, 
was required to ensure awareness and control of inmates on work 
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details. and that had these been followed, unnoticed escape would 
have been virtually impossible; and that respondent failed to comply 
with at least one such procedure (waiting during search and log-in), 
which at the very least contributed to a delay in the institution's 
realization that R.B. had escaped. Under these circumstances. the 
Commissioner must concur with the ALJ' s underlying reasoning that. 
lack of eyewitnesses notwithstanding, the end result of this matter 
-- the undetected escape of an inmate required to have been under 
constant supervision -- would not have been possible without serious 
neglect and/or procedural failure on respondent's part. In so 
demonstrating, the DOC has met its burden of proof.* 

With respect to the penalty to be imposed. the ALJ points 
to an absence of precedent for teachers in correctional facilities 
and, thus, lacking guidance, makes her own assessment that a career 
of 21 years should not be terminated on one offense, albeit 
serious. The Commissioner concurs with this determination, but 
holds the penalty imposed by the ALJ to be insufficient in view of 
the serious import of respondent • s conduct given the nature of his 
job. 

Respondent does not work for a public school district; he 
works for a correctional facility where custody and supervision of 
students take on a dimension which is simply not present in the 
routine school setting. To be negligent, careless or casual in this 
environment compromises the very purpose of incarceration and is 
regarded within the correctional community as a breach of the most 
serious order, as indicated by the relative severity of penalties 
(E:a:hibi t P-13) attached to violations in the area of security by 
Department of Corrections personnel. In this case, respondent's 
conduct resulted in the undetected escape of an inmate judged 
sufficiently risky to be classified as "in and out" rather than 
"full minimum," as were all but one other of his six co-workers. 
That no harm came to R.B., staff, inmates or the public as a result 
of his escape was fortunate, but does not lessen the potential 
mischief that respondent's behavior might have unleashed. Thus, the 
Commissioner cannot concur with the ALJ that a relatively modest 
reduction in salary is all that is warranted in this instance. 

Accordingly, the initial decision of the Office of 
Administrative Law is modified to the .extent that Robert Vaughn 

* The Commissioner finds respondent's objection to the ALJ's 
failure to recite testimony independent of her Findings of Fact to 
be without merit, given that all testimony was uncontroverted, the 
ALJ offered a reasonable explanation for her procedure, and 
respondent failed to provide the Commissioner with a transcript, or 
any examples therefrom, to demonstrate the inaccuracy of the ALJ • s 
summation. 

44 

You are viewing an archived copy from the New Jersey State Library.



shall be placed one step lower on the salary guide, shall forfeit 
six months • salary, and shall remain at the level on the salary 
guide to which he has been reduced for one year following his next 
anniversary date. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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IN THE MATTER OF THE TENURE 

HEARING OF ROBERT VAUGHN, NEW 

JERSEY STATE DEPARTMENT OF 

CORRECTIONS. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, January 9, 1990 

For the Petitioner-Respondent, Anthony M. Paulazzo, Deputy 
Attorney General (Robert J. Del Tufo, Attorney General) 

For the Respondent-Appellant, Smithson & Graziano (Daniel J. 
Graziano, Jr., Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 

for the reasons expressed therein. 

July 5, 1990 
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!\tatt of Ntw !Jrrsry 
OFFICE OF ADMINISTRATIVE LAW 

ARTHUR PAGE, 

Petitioner, 

v. 
BOARD OF EDUCATION OF 

CITY OF TRENTON, MERCER COUNTY, 

Respondent. 

Robert M. Schwartz, Esq., for petitioner 

INITIAL DECISION 

OAL DKT. NO. EDU 2125-89 

AGENCY DKT. NO. 40-3/89 

Thomas W. Sumners, Esq., for respondent (Blackburn 8c Dixon, attorneys) 

Record Closed: November 13, 1989 Decided: November 27, 1989 

BEFORE NAOMI DOWER-LABASTILLE, AU: 

On March 7, 1989 Arthur Page filed a petition alleging that the Board of 

Education of Trenton (Board) took retaliatory disciplinary action against him, 

members of his family and members of his department, including the filing of an 

unjustified reprimand on December 14, 1988. On March 23, the Commissioner of 

Education transmitted the matter to the Office of Administrative Law (OAL) for 

determination as a contested case pursuant to N.J.S.A. 52: 14F-1 ~ ~-

A prehearing was held on May 31, 1989. The prehearing order directed that 

motions to dismiss on any grounds be filed by June 19 and answered by July 3, 1989. 

Board counsel was granted adjournment of the August 9 and 10, 1989 hearing dates 

on grounds his principal witness was on vacation. He also advised that the Board's 

superintendent had agreed to remove the letter of reprimand from petitioner's file 

and settlement discussions were on going. A hearing was held on September 27, 

1989 during which the respondent made a summary decision motion which was 

granted by my oral decision on the record. The parties expressed an intention to 

NPw .IPrsPy Is A II fo:'l""' n,.,l(lr/unily F.m,.l .. yn 
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order the transcript of the decision. By October 17, 1989, no transcript had been 

ordered. I therefore caused a transcript to be ordered for attachment to this initial 
decision. The record closed on November 13, t989 upon receipt of the transcript. 

SUMMARY OF DECISION ON MOTION 

The Board moved to dismiss allegations of filing of a unjust reprimand against 

petitioner on grounds that the issue was moot because the reprimand was removed 

in accordance with petitioner's demand. I concurred with the Board's position. 

The Board then moved to dismiss petitioner's allegation that an evaluation 

made on October 28, 1988 and acknowledged on November 17, 1988 contained 

unjustified criticism on grounds that the complaint was untimely because the 

petition was filed on March 9, 1989. The dates were not disputed. I concurred with 

the Board that the complaint as to the evaluation was untimely under N.J.A.C. 6:24-

1.2. Petitioner argued that the issue involved ongoing or continued action leading 

to the reprimand of December 14, 1988 and that the 90-day rule should be relaxed in 

accordance with N.J.A.C. 6:24-1.2. I found no justification for waiver of the rule 

particularly in light of the withdrawal of the subsequent reprimand. Thus all 

allegations leading to the reprimand were moot and the evaluation allegations 

were barred as untimely. A copy of the evaluation was placed in the record as R-1. 

The first two motions concerned cognizable remedies of removing a reprimand 
from petitioner's file, and removing a short portion of his evaluation which was 

critical. (Most of the evaluation recognized petitioner's work as outstanding.) The 

only other cognizable remedy requested was a cease and desist order directing the 

Board to comply with a State Corrective Action Plan (CAP) order. Petitioner alleged 

that the Board had improperly interfered in the administration of personnel 

matters. The Board argued that jurisdiction to investigate and enforce the CAP 

order lay in the County Superintendent, at least initially and that petitioner has no 

standing to bring a complaint based on the CAP order. 

For the purposes of the motion, I assumed that the only fact alleged was true. 

That allegation was that a Board member ordered the superintendent of schools to 

place a reprimand in petitioner's file. I then interpreted the Commissioner's order 

dated May 18, 1987 in Page. Pearson and Zdanowica v. Board of Education of 

Trenton, EDU 6626·85 and EDU 418-86, wherein he directed the County 

Superintendent, after an investigation, to report to the Commissioner if the Board or 

• 2-
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its members are not in compliance with the CAP order. Based on the cited order, I 

CONCLUDE that petitioner had no standing to initiate an enforcement action 
concerning the CAP but rather, that the procedure set down by the Commissioner 
must be followed. I also noted that even if a board member had directed the 

Superintendent to bring a disciplinary action, such action was not addressed by the 

CAP order directives concerning appointments, transfers and promotions of 

personnel. 

My rulings and rationale on the record constitutes the initial decision in this 

matter. The transcript containing them is attached hereto. 

It is therefore ORDERED that the petition be DISMISSED for the reasons stated 

in the transcript of September 27, 1989. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with~ 52:148-10. 

- - 3-
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I hereby FILE this Initial Decision wi~h SAUL COOPERMAN for consideration. 

1za.kwA+Y-r-l e..6 .H ,'A 
NAOMI DOWER-LABASTILLE, AU 

Receipt Acknowledged: 

DEPARTMENT OF EDUCATION 

Mailed to Parties: 

DEC 1 1989 

DATE 

ctl 
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ARTHUR PAGE, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF TRENTON, MERCER COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
were filed by petitioner pursuant to N.J.A.C. 1:1-18.4. 
Respondent's request for an extension of time w1 thin which to file 
its reply was not received within the period allotted by N.J.A.C. 
1:1-18. 8(b), and, although forthright reasons were given for the 
delay. they did not rise to the level of emergency or other 
unforseeable circumstance within the meaning of the regulation as it 
pertains to waivers. Accordingly, the Commissioner has not 
permitted late filing of reply exceptions in this instance. 

In his exceptions. petitioner argues that the 
Administrative Law Judge (ALJ) erred in dismissing the major portion 
of his appeal for lack of standing, inasmuch as she assumed that he 
was seeking general enforcement of the Corrective Action Plan (CAP), 
when in fact he was seeking protection of his own personal rights. 
His complaint before the Commissioner, he argues, was to seek 
redress for the Board's systematic retaliation and discrimination 
against him and staff members associated with him, not to see that 
the CAP was adhered to as a matter of public interest. 
Investigation of the latter, he concedes, may be within the power of 
the County Superintendent of Schools. What he seeks, however, is an 
order to the Board to cease and desist from interfering with his 
rights of employment. a claim that is cognizable solely before the 
Commissioner under N.J.S.A. 18A:6-9. 

Petitioner also objects to the ALl's dismissal of that 
portion of his appeal dealing with a December 14, 1988 letter of 
reprimand on grounds of mootness, arguing that the central issue is 
as much the Board's inappropriate coercion of this letter from the 
superintendent as the letter itself, and that mere removal of the 
letter from his personnel file does not alter his concerns about 
Board interference in district administration, particularly 
supervision and discipline of personnel. 

Petitioner finally takes exception to the ALJ•s 
determination that the remaining cognizable portion of his complaint 
was untimely, in that his appeal dealt with a series of actions, the 
last of which did not occur until on or about December 14, 1988; 
thus, his petition of March 9, 1989 was timely filed for the-entire 
sequence of events. For all of the foregoing reasons, petitioner 
asks that the ALJ's order of dismissal be reversed and the matter 
remanded for a full hearing on the merits. 
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Upon a careful review of this matter, the Commissioner 
affirms the basic holdings of the ALJ together with the additional 
directives incorporated herein. 

The Commissioner concurs that the instant petition of 
appeal essentially reduces to three matters: the disputed 
evaluation of Fall 1988, the reprimand of December 1988, and 
habitual violation of the CAP as it relates to Board involvement in 
district personnel operations. As the ALJ recognizes, the first two 
of these are distinct causes of action, for which distinct remedies 
are sought, over and above their role as part of an alleged pattern 
of harassment. The third, on the other hand, is a more amorphous 
charge with implications far beyond violation of the individual 
rights of petitioner, for which the remedy sought is a general 
"cease and desist" order from the Commissioner.* 

With regard to any specific remedy arising from the first 
two causes of action, the Commissioner concurs with the ALJ, for the 
reasons stated in her decision, that appeal of the disputed 
evaluation was untimely filed and the matter of the reprimand has 
been rendered moot. Regardless of whether or not petitioner 
believed that the disputed evaluation was part of a pattern of 
harassment, he was obliged to seek the specific remedy of removing 
its offending passages within the time frame allotted for bringing 
controversies before the Commissioner. This is particularly true in 
view of the alleged ongoing nature of the Board's actions. There is 
no reason why, for example, it was necessary, or even justifiable, 
for petitioner to delay filing until the Board took a second 
appealable action (the reprimand of December 14). unrelated to the 
first so far as the record shows, except as evidence of the third 
distinct charge of continual violation of the CAP through 
retaliation and harassment. With respect to the remedy sought for 
the reprimand itself, as the ALJ notes, there is no further relief 
the Commissioner can offer given that the contested document has 
already been expunged from petitioner's record. 

However, as noted above, these matters stand both as causes 
of action in and of themselves and as examples of inappropriate 
conduct underlying the broader charges related to Board 
implementation of the CAP; as petitioner notes in his exceptions 
regarding the December 14th reprimand, the issue is as much the 
Board's coercion of the superintendent's action as the action 
itself. The Commissioner is concerned over these allegations, but 
concurs with the ALJ that establishing violations of the CAP must be 
done by and through the County Superintendent of Schools, who has 
been charged both in the CAP itself and in subsequent orders with 
monitoring, and investigating, if need be, Board actions in the area 

* The Commissioner notes that an alleged violation of the Open 
Public Meetings Act (Petition of Appeal, at p. 4, Transcript of 
Hearing, at p. 16) might also have been considered a separate cause 
of action, but was not, because the action to be voided was the 
December 14th reprimand subsequently removed from petitioner's file. 
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of personnel. In a prior matter involving the same petitioner, the 
Commissioner held that: 

***the total record in this matter raises serious 
concerns that the Trenton Board of Education may 
be slipping back into the very same type of 
inappropriate behaviors and actions which served 
to trigger the original order to show cause, the 
oversight of the Monitor General and the CAP in 
that district. The record unequivocally gives 
indication that some board members, particularly 
Board President Medina and Mr. Dileo, are 
inappropriately interfering with the administra­
tion of the district. 

Consequently, the Commissioner orders that the 
county superintendent become more directly 
involved with and pay greater attention to all 
appointments. promotions and transfers occurring 
in the district. This shall be accomplished 
through the submission of a monthly letter of 
assurance from the superintendent that all 
personnel actions taken during that month are in 
compliance with the directives of the CAP. 
Moreover, the Commissioner reserves to the county 
superintendent the right to question and to 
acquire as much information as she deems 
necessary on any and all personnel actions of the 
Board. 

Should the county superintendent ascertain/ 
determine that the Board's actions, or any 
member's thereof, in this regard are not in 
strict conformance with the CAP, she shall 
immediately report same to the Commissioner for 
appropriate action. The members of the Trenton 
Board are cautioned that the provisions of the 
CAP can and will be invoked in their entirety if 
the county superintendent and the department of 
education find that this step is warranted to 
prevent regression or reversion to the very 
improprieties which prompted the CAP in the first 
place.*** (Page et al., supra, at pp. 40-41)* 

* The Commissioner notes his disagreement with the ALJ's dictum to 
the effect that the CAP order does not pertain to disc1pllnary 
actions, but only to appointments, transfers and promotions of 
personnel (I.D. at 3, Transcript at 40-41, referring to the quoted 
passage and to In re Trenton Bd. of Ed., 1979 S.L.D. 696-97). A 
broader reading of the seminal passages, taken in context, clearly 
indicates that the purview of the CAP was intended to extend to all 
areas of Board interference in personnel matters. 
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Thus, even if one is pursuing a complaint to protect his own 
personal rights rather than the general good. as petitioner states 
that he is, the initial duty to investigate, establish facts and 
recommend appropriate action to the Commissioner falls to the County 
Superintendent with direct oversight and "hands on" experience in 
the matter rather than to an administrative hearing officer. In 
this case, even if the Board's alleged harassment and interference 
were shown to be limited to petitioner, a violation would exist as 
surely as if the practice were more widespread, and the remedy would 
still be the same: a "cease and desist" directive at the very 
least. and quite possibly imposition ·of additional procedures and 
penalties as well.* 

Accordingly, the Commissioner affirms the decision of the 
ALJ dismissing the instant Petition of Appeal. However, he also 
directs the Mercer County Superintendent of Schools to investigate 
petitioner's allegations relative to possible violations of the CAP 
and report any violations to the Commissioner for appropriate 
actions. He further directs that dismissal of petitioner's appeal 
regarding his Fall 1988 evaluation and the December 1988 letter of 
reprimand, as distinct causes of action before the Commissioner, 
ehall not preclude those matters from being considered by the County 
Superintendent in her investigation. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

* The Commissioner here notes petitioner's contention (Transcript, 
at pp. 29-31) that the record in this matter is silent as to whether 
or not petitioner first exhausted his remedies at the county .level, 
so that the ALJ should not presume that he did not. However. the 
Petition of Appeal (at pp. 2-3) clearly implies that petitioner was 
kept from such action by the Board, which then sought to retaliate 
against him "in the belief" that he had ignored its warning. If 
petitioner did take such action, the end result of his efforts and 
the decision herein would be the same, so that he has not been 
prejudiced by the ALJ's reasonable presumption. 
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OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION 

OF TH;; BOROUGH OF 

MANVILLE, 

Petitioner, 
v. 

MAYOR AND COUNCIL OF 

THE BOROUGH OF MANVILLE, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 4379-89 

AGENCY DKT. NO. f42·5/89 

Raymond R. Trombadore, Esq., for the petitioner (Raymond R. and Ann W. 
Thompson, attorney) 

John F. Richardson, Esq., for the respondent 

Record Closed: October 16, 1989 Decided: November 29, 1989 

BEFORE BEATRICE S. TYLUTKI, AU: 

On April 4, 1989, the electorate of the Borough of Manville rejected the 

proposed school budget for the 1989-90 school year that was prepared by the 
petitioner, the Board of Education of the Borough of Manville. On April 27, 1989, 
the Mayor and Council of the Borough of Manville, the respondent, adopted a 

resolution which reduced the appropriation for current expenses by $490,955.00. 

The current expense portion of the budget was reduced from $5,933,536.00 to 

$5,442,581.00. The petitioner contends that this reduction was arbitrary, 

unreasonable and capricious and that the deleted funds are necessary to provide a 

thorough and efficient system of public education in the school district. 

NtwJtrsey Is An F.qual Opportunity F.mployfr 
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The petitioner filed an appeal with the Commiss1oner of Educat1on 
(Commissioner) on May 17, 1989. After receiving an answer to the petition from the 
respondent, the Commissioner transmitted this matter to the Office of 
Administrative law on June 14, 1989, for detP.rmination as a contested case, 

pursuant to N.J.S.A. 52: 14F-1 ~~and~ 52:148-1 ~! ~·· 

The prehearing conference was held on July 21, 1989, at which time it was 

decided that the hearing would be held on October 16 and 20, 1989, at th~ 

Somerville Municipal Court. The hearing took place on October 16, 1989, and the 

record closed on that date. 

The only issue in this matter is whether the monies deleted from the 1989-90 
school budget by the respondent are necessary in order to provide a thorough .and 

efficient system of public education in the school district as required by N.J.S.A. 
18A:22-37. 

FACTUAL FINDINGS 

1 FIND the facts in this matter are not in dispute. 

The following is a review of the specific line item reductions proposed by the 
respondent. Included under each item is the respondent's reason for the reduction 
as well as the petitioner's response thereto. 

Account No. 120.8-Legal Fees. The respondent proposed a reduction of 
$7,000.00 based on a historic review of the actual expenditures for the previous 
three school years, each of which was less than $9,000.00. It is the respondent's 
position that the remaining amount of $10,500.00 is sufficient to provide legal 
services for the school district. The petitioner disagreed and stated that it 

anticipates additional legal fees during the 1989-90 school year, which include the 

legal fees for this matter and that the full amount of $17,500.00 is reasonable and 

should be restored. 

Account No. 120.0-Contracted Services. The respondent recommended a 

reduction of $10,000.00 based on the actual expenditures during the 1986-87 and 

1987-88 school years, each of which was less than $21,000.00. The petitioner 

disagreed with this reduction and stated that the full amount of $33,500:00 is 

necessary and has been encumbered and should be restored. According to the 

-2-
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petitioner, this item is used to pay for the labor relations consultant, the asbestos 
management plan and monitoring. other contracted consultant services, and school 
supplies. Additionally, the petitioner noted that Peter P. Sepelya, the respondent's 
consultant, did not mention the amount t>xpended from this line item during the last 
school year, 1988-89, in his historic review ~f the actual monies used for these 
purposes. 

Account No. 211-Salaries of Principals. The respondent reduced this line item 
by S 14,455.00, and stated that based on the previous year's salaries and assuming a 
salary increase of 9.3 percent, the petitioner would have an adequate amount in the 
account after the reduction. The petitioner stated that the contract negotiations for 
the principals' salaries are still ongoing; however, it has budgeted a 9.5 percent 
increase for the principals, the same percent as provided to teachers. Additionally, 
the petitioner stated that it has hired a new principal for the Westen School at a 
salary which is 11.1 percent higher thicln last year's salary for that postion and that 
this account is also used for employee awards which are given annually. The Board 
stated that the full amount orginially budgeted is necessary and should be restored. 

Account No. 213.1-Salaries of Teachers. The respondent reduced this account 
by $276,600.00, and stated that based on the salaries paid to teachers in the 1988-89 
school year plus a 9.3 percent increase in salaries as well as anticipated teacher 
retirements and other vacancies, the petitioner would have an adequate amount in 
this account after the reduction. The petitioner disagreed and stated that there has 
been an increase in enrollment at the elementary grade levels and in order to have a 
comprehensive education program it needed to hire two additional teachers. 
Further, the petitioner stated that the increment is 9.5 percent rather than 9.3 
percent. I accept the petitioner's representation as to the amount of the increment. 
The petitioner stated that the full amount has to be restored in order to pay the 
teachers' salaries as well as to provide payment for certain staff development 
programs, for extra work by teachers, summer school and substitute teachers, which 
are included in this item. 

Account No. 214.A-Librarians. The respondent reduced this item by $10,000.00 
on the basis that library aides should not be used to monitor daily playground 
activities. The petitioner stated that two library aides are necessary to monitor 
playground activities at the Westen School (400 children) while the teachers are on a 
lunch break. The petitioner admitted that the cost could be placed elsewhere in the 
budget but that the help was necessary in order to meet the petitioner's 

' - 3. 
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responsibility for the safety and security of the children. and requested that the full 
amount be restored. 

Account No. 214.C-Child Study Personnel. The respondent reduced this 
account by $10,000.00 and stated that the remaining amount would be adE!'J-.;llte 
based on actual expenditures in prior school years. The petitioner disagreed and 
stated that there are more than 200 children with handicaps in the Manville School 
District and that the full amount is necessary in order to properly staff the child study 
teams and to prepare for state monitoring in February 1990. The reduction 
proposed by the respondent would result in the loss of a part-time social worker. 

Account No. 214.0-Audio Visual Personnel. The respondent reduced this item 
by $300.00 on the basis that this is a part-time position and does not warrant a salary 
increase. The petitioner disagreed and requested that the full amount be restored 
since it wants to increase this salary by the 9.5 pe~cent increase it has agreed to give 
to the teachers. 

Account No. 610-Salaries of Custodians. The respondent reduced this account 
by $5,000.00 and stated that the remaining amount in the account was adequate 
based on the 1988-89 expenditures and a salary increase of 9.5 percent. The 
petitioner disagreed and stated that the deleted money is necessary to pay for the 
anticipated overtime payments which will be necessary because of certain school 
projects as well as the school monitoring program. 

Account No. 640.8-Eiectric and Gas. The respondent reduced this account by 
$25,000.00 based on the amount budgeted for electric and gas during the 1988-89 
school year and the fact that there has been no proposed increase in the rates for 
electric and gas. The petitioner stated that the original amount in the account 
represented its best estimate of its needs during the 1989-90 school year and that 
the school district paid $3,000.00 more than the amount budgeted for electric and 
gas during the 1988-89 school year. The petitioner requested that the full amount 
should be restored since electric and gas prices can increase during the school year 
and the gas bills may increase since two new gas fired boilers have been installed to 
replace an old oil fired boiler and a gas fired boiler. 

Account No. 710.8-Salary for Maintenance. The respondent reduced this 
account by $46,600.00 on the basis that the use of part-time help and contractors can 
achieve savings in this area and that the remaining balance in the 1988-89 school 
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budget can be used for this purpose. The petitioner disagreed and stated that the 
full amount should be restored since two additional maintenance workers are 
necessary in order to properly maintain the four buildings now used by the school 
district. 

Account No. 720.8-Repair of Buildings. The respondent redw:ed this account 

by $40,000.00 on the basis of the historic review of expenditures from this account 

and suggested that the petitioner try to get State or federal money to help pay for 

the expense. The petitioner stated that the full amount budgeted for this account 

is necessary in order to properly maintain the school buildings and that monies from 
this account will be used for roof repairs, asbestos abatement, repairs of the parking 
lots and other repairs. 

Account No. 720.C· Repair of Equipment. The respondent reduced this account 

by $3,000.00 based on the amounts used in previous years to repair "quipment. The 

petitioner stated that the full amount budgeted for the item is necessary in order to 

maintain the equipment and it emphasized the various sophisticated electrical 
equipment now used in the schools. 

Account No. 730.2-Purchase of Equipment (Non-Instructional). The respondent 

reduced this account by $3,000.00 based on the amount used from this account in 
the 1988-89 school year. The petitioner stated that the full budgeted amount is 

necessary since it has delayed the purchase of certain items which are now badly 
needed. 

The total amount of the proposed reductions to the above accounts is 
$450,955.00. In addition, the respondent has proposed that $40,000.00 be 
withdrawn from surplus and applied to further reduce the amount needed to be 
raised by the tax levy. At the time the respondent made this recommendation there 
was approximately $395,000.00 in surplus. Since then, the Board has used or plans to 
use a substantial amount of the surplus. In the beginning of the school year, the 
petitioner found that the fire alarm and emergency lighting system did not work 

and it has or will use approximately $25,000.00 from surplus to repair this system. 

Approximately $100,000.00 of the surplus was used to install a boiler. Initially, the 

petitioner anticipated that one boiler would have to be replaced and the money for 

this boiler was provided for by a bond issue. However, when the contractor started 

working on the project in April 1989, he found that both 33 year old boilers liad to 

be replaced and that it made no sense to replace only one boiler. The petitioner 
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agreed and used surplus money to replace the second boiler. Additionally, the 
petitioner stated that $50,000.00 of the surplus will have to be used for tuition costs 
for special education programs since the amount of money budgeted for this 

purpose is inadequate. In view of the monies that have or will be taken from the 
surplus, the petitioner represented that it would be inappropriate to further reduce 

this account by $40,000.00 as suggested by the respondent. 

CONCLUSIONS OF LAW AND RECOMMENDATIONS 

The appropriate section of N.J.S.A. 18A:22-37 provides that: 

The governing body of the municipality, or of each of the 
municipalities, included in the district shall, after consultation which 
the Board, and by April 28, determine the amount which, in the 
judgment of said body or bodies, is necessary to be appropriated, 
for each item appearing in such bud~et, to provide a thorough and 
efficient system of schools in the distnct. 

In discussing the requirements of this statutory provision, the State Supreme 

Court stated: 

the Commissioner in deciding the budget dispute here before him, 
will be called upon to determine not only the strict issue of 
arbitrariness but also whether the State's educational policies are 
being properly fulfilled. Thus, if he finds that the budJfet fixed by 
the governing body is insufficient to enable compliance with 
mandatory legislative and administrative educational requirements 
or is insufficient to meet minimum educational standards for the 
mandated "thorough and efficient" East Brunswick school system, 
he will direct appropriate corrective action by the governing body or 
fix the budget on his own within the limits ori9.inally proposed by 
the board of education. On the other hand, If he finds that the 
governing body's budget is not so inadequate, even though 
significantly below what the Board of Education has fixed or what 
he would fix if he were acting as the original budget-making body 
under R.S. 18:7-83, then he will sustain it, absent any independent 
showing of procedural or substantive arbitrariness. [East Brunswick 
Twp. Board of Education v. East Brunswick Township Council. 48 N.J. 
94, 107 (1966)] -

The Supreme Court also recognized that the governing bodies have the 

obligation to conduct an independent analysis of the school budget if it is rejected 
by the electorate, and stated: 

The governing body may, of course, seek to effect savings which will 
not impair the educational process. But its determinations must be 
independent ones properly related to educational considerations 
rather than voter reactions. In every step, it must act 
conscientiously, reasonably and with full regard for the State's 
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educat1onal standards and its own obligation to fix a sum suffte1ent 
to provide a system of local schools which may fairly be considered 
thorough and efficient in view of the makeup of the community. 
[East Brunswick at 105-06). 

Raymond R. Trombadore, Esq .• on behalf of the petitioner, argued that tne 
proposed budget reductions as well as the proposed use of some of the surplu:r. was 

based on the respondent's reaction to the defeat of the school budget and was not 

based on a full analysis of the impact of the reductions on the operation of the 

school system. Mr. Trombadore argued that the school budget as prepared by the 

petitioner, contains the minimum amounts required for the thorough and efficient 

operation of the school system and that all of the reductions should be restored. 

Additionally, Mr. Trombadore argued that the $40,000.00 should be returned to 

surplus, since a school district needs a surplus of approximately three percent of its 

current expense budget. Bd. of Ed. of Delaware Valley Reg. H.S. v. Twe. Committee 

of Alexandrea et al., OAL DKT. NO. 4921·88 (Dec. 7, 1988), adopted by Commission, 
Feb. 6, 1989; Perth Amboy Bd. of Ed. v. Perth Amboy City Council, OAL DKT. NO. 

3856-87 (Oct. 20. 1987), adopted by Commissioner, Dec. 2, 1987. Mr. Trombadore 

argued that I should take into consideration that a substantial portion of the surplus 

has already been used or will be used for legitimate purposes and that the transfer 

of the $40,000.00 from surplus to help defray current expenses is unreasonable. 

John F. Richardson, Esq .• on behalf of the respondent, stated that the school 

budget proposed by the petitioner represents an 17 percent increase over the last 

budget and that the municipality cannot afford such a substantial increase. In 

addition, Mr. Richardson argued that the reductions proposed by the respondent are 
reasonable and will not adver1ely affect the ability of the school district to provide 

for a thorough and efficient system of education. Even with th~ reductions 

proposed by the respondent, Mr. Richardson stated that there will be a substantial 

increase in the school budget. 

Additionally, Mr. Richardson argued that the respondent's proposal should be 

evaluated based on the information available to the respondent at the time of the 

adoption of the resolution making the reductions. Otherwise, he argued that any 

board could put itself into a more favorable position by spending surplus money 

prior to an administrative hearing regarding its budget appeal. 

After reviewing the arguments of the parties as well as the testimony and 

exhibits introduced into evidence, I CONCLUDE that the petitioner's arguments are 

persuasive and the full amounts be restored to the following line items: 
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Account No. 1208 ·Legal Fees· $7,000.00 
Account No. 1200 ·Contract Services· S to;ooo.oo 
Account No. 211 -Salaries of Principals· $14,455.00 
Account No. 213.1 ·Salaries ofTeachers • $276,600.00 

Account No. 214C ·Child Study Personnel-$10,000.00 

Account No. 2140 ·Audio Visual Personnel· $300.00 

Account No. 610 ·Salaries of Custodians· $5,000.00 

Account No. 710.8- Salaries for Maintenance· $46,600.00 

Account No. 720.C- Repairs of Equipment· $3,000.00 

Account No. 730.2 - Purchase of Equipment- $3,000.00 

As for Account No. 214.A-Librarians,l CONCLUDE that there is a question ~s to 

whether library aides or some other type of aides should have the responsibility for 

monitoring children in the playground at lunch time. However, I am convinced that 

there is a need for such aides and the respondent has not shown that the petitioner 
has other staff members to provide this service while the teachers are on a lunch 

break, and therefore,! CONCLUDE that the entire amount of $10,000.00 be restored. 

As to Account No. 640.8 Electric and Gas, 1 CONCLUDE that the petitioner's 
arguments for the restoration of the reduction were not persuasive and I accept the 
respondent's argument that even with the deduction of $25,000.00 there is 
sufficient money in this account to meet the electric and gas needs of the school 

district. Therefore, I CONCLUDE that no monies be restored to this acc:ount. 

As to Account No. 720.8-Repairs of Buildings, I CONCLUDE that the petitioner's 

argument for the restoration of the reduction was not persuasive and I accept the 
respondent's argument that some of the repairs have a low priority and can be 

delayed,for example, the repair and resurfacing of the parking lots. Therefore, I 

CONCLUDE that no monies be restored to this account. 

Based on the above, I CONCLUDE that a total of $385,955.00 be restored to the 

current expense portion of the school budget for the 1989·90 school year. 

As to the restoration of the $40,000.00 to surplus, I CONCLUDE that the 

respondent's argument is persuasive and that $40,000.00 should be used from 

surplus to defray the current expenses in the 1989-90 school budget. 
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It has been recognized that a governing body may consider the surplus as part 

of its review of the school budget, Branchburg Board of Education v. Branchburg 

Township Committee. 187 N.J. Super. 540 (App. Div. 1983). Also, I recognize that 

there is no established formula as to what constitutes an appropriate surplus. A 

standard of three percent has been suggested by case law; however, the amount of 

the appropriate surplus can be less or more depending on the circumstances. At the 

time of the adoption of the respondent's resolution, the use of the $40,000.00 from 
surplus would not have reduced the surplus below three percent of the current 

expense budget, and I agree with the respondent's argument that the evaluation of 

its action must be made based on the circumstances that existed at the time it 

adopted the resolution. Although the actual or proposed expenditures of surplus by 

the petitioner along with the $40,000.00 reduction proposed by the respondent will 

mean that there will be less than three percent in surplus, I CONCLUDE that there is 

an adequate amount for the 1989-90 school year. 

Therefore, I ORDER that the respondent certify the additional amount of 
$385,955.00 to the Somerset County Board of Taxation for school purposes for the 

1989-90 school year, to be included in the taxes to be assessed, levied and collected 
in the municipality. 

This recommended decision may be adopted, modified or rejected by the 
COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 
decision shall become a final decision in accordance with N.J.S.A. 52: 14B-10. 
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I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

!Uc-v-t- ~., I 'l<1"'1 
DATE 

DATE 

caj 

,. Receipt Acknowledged: 

~ro.-~-0~ 
DEPARTMENT OF EDUcA'tJ~ 

Mailed to Parties: 

·10 . 
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BOARD OF EDUCATION OF THE 
BOROUGH OF MANVILLE, 

PETITIONER, 

IT. 

MAYOR AND COUNCIL OF THE BOROUGH 
OF MANVILLE, SOMERSET COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon review of the record, the Commissioner agrees with the 
findings and conclusions of the Administr~tive Law Judge and adopts 
the initial decision as his final decision in this matter. 

Consequently, the local tax levy for the 1989-90 school 
year current expense budget is established as follows: 

AMOUNT CERTIFIED 

$5,442,581 

AMOUNT RESTORED 

$385,955 

TOTAL 

$5,828,536 

directed 
a total 
Borough 
budget. 

Accordingly, the Somerset County Board of Taxation is 
to make the necessary adjustment set forth above to reflect 
amount of $5,828,536 to be raised in tax levy for the 
of Manville School District's 1989-90 current expense 

COMMISSIONER OF EDUCATION 

~65 

You are viewing an archived copy from the New Jersey State Library.



IN THE MATTER OF THE ATHLETIC 

ELIGIBILITY OF C.G., SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

PISCATAWAY, MIDDLESEX COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

For the Petitioner, Rubin, Rubin, Malgran & Kuhn 
(David B. Rubin, Esq., of Counsel) 

For the Respondent, Hannoch Weisman (Michael J. Herbert, 
Esq .• of Counsel) 

This matter was opened by way of petition to the 
Commissioner pursuant to N.J.S.A. 18A:ll-3 authorizing the 
Commissioner to hear and dec1de appeals from decisions of the 
New Jersey State Interscholastic Athletic Association (NJSIAA). 

C.G. is a 19-year-old youth classified as perceptually 
impaired since eighth grade whose request for a waiver of Article V, 
Section 4C of the NJSIAA Bylaws was denied by the Eligibility 
Appeals Committee of the NJSIAA. The aforesaid article provides 
that "an athlete becomes ineligible for high school athletics if 
he/she attains the age of 19 prior to September 1. ***" (NJSIAA 
Handbook, at p. 38) Since C.G. became 19 on June 18, 1989, he 
became ineligible by virtue of his age to participate in the 
Piscataway High School basketball program, absent a waiver of the 
aforementioned rule and despite his having participated in athletics 
for only the three high school years in which he was enrolled. 

A request for an eligibility ruling made by James R. Koch, 
principal of Piscataway High School, resulted in a decision ruling 
C.G. ineligible as did subsequent appeals to the Eligibility Appeals 
Committee on October 11, 1989 and December 6, 1989. The aforesaid 
appeals to the Eligibility Appeals Committee were based upon the 
"NJSIAA Interpretive Guidelines for Student-Athlete Eligibility," 
Section 3a, at p. 59 which provides that "**.,.waivers*** will be 
granted by the NJSIAA in only truly extraordinary circumstances." 
The aforesaid guidelines likewise provide as follows: 

It is recognized that as a result of their 
Individual Education Program (IEP), many 
handicapped students will be required to extend 
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their elementary and secondary education beyond 
the customary twelve years. Since the NJSIAA 
supports the fullest participation of the 
handicapped students, consistent with their !EPs 
and appropriate physical examinations, member 
schools should encourage such students to compete 
in interscholastic sports for their four years of 
eligibility, even when they are attending special 
education classes or satellite schools. In this 
way the age requirement will have a m1n1mum 
impact upon handicapped students, who would be 
otherwise eligible to participate for the normal 
four years of eligibility. If as a result of 
circumstances beyond his/her control, such a 
student cannot be eligible for four years because 
of the age rule, that rule may be waived in 
non-contact sports where physical contact is not 
a factor (bowling, cross-country, fencing, golf. 
gymnastics, skiing, swimming and diving, tennis, 
track. and volleyball). However; a waiver will 
not be granted whatever the circumstances, so as 
to permit any student to be eligible if he/she 
has reached the age of 20 before the start of a 
particular sports season. (Handbook, at p. 59) 

By way of further background, e.G. began his schooling in 
Brooklyn, New York. where he was retained in both second and fourth 
grades. Sometime thereafter, e.G. moved to Piscataway where he was 
classified as perceptually impaired in the eighth grade. Upon 
enrollment at Piscataway High, e.G. played freshman basketball in 
grade 9, J. V. basketball in grade 10 and varsity in grade 11 where 
he was a sometime member of the starting team. 
Arguments of Petitioner 

Petitioner argues that he is entitled to a waiver under 
existing rules since he meets the burden of demonstrating the 
exceptional circumstances required under the so-called age rule. 
Insofar as petitioner is classified as perceptually impaired since 
grade 8 and testimony elicited from the Piscataway school 
psychologist, Gerald Halper, contends that e.G.'s repeating grades 2 
and 4 was directly related to that perceptual impairment, his 
continued attendance in high school at age 19 is as a result of 
circumstances beyond his control as permitted by the "Interpretive 
Guidelines." 

Petitioner further argues that participation in the 
basketball program has had a positive influence in that he has 
developed self esteem through the recognition afforded him as a 
member of the team. Petitioner cites the testimony of the high 
school principal as evidence of such success (10/11/89 transcript 
70:7-15). 

Petitioner cites the latest IEP developed in September 1989 
as support for the proposition that continued participation in the 
basketball program is a support service conducive to his continued 
development. See Petitioner's Brief Exhibit C. 
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Petitioner contends that the decision to deny him a waiver 
is arbitrary, capricious and unreasonable. He notes that the denial 
was based in part on a conclusion that petitioner's failures in 
second and fourth grades were unrelated to his perceptual impairment 
ignoring testimony to the contrary from the school psychologist. 
(See 12/6/89 Transcript 106:6-8, 103~11-24, 104: 10-17.) 

Petitioner further contends that the decision of NJSIAA is 
based upon the misconception that perceptual impairment is the least 
severe of all learning disabilities. Be takes exception to such a 
conclusion arguing that there are no degrees of importance among 
handicapping classifications and that perceptual impairment is a 
significant disability which affected his educational progress and 
caused him to prolong his education for reasons beyond his control. 
In fact, argues C.G., denial of the right to participate in 
basketball will inhibit the Piscataway Board of Education from its 
responsibility to provide a service deemed significant to effective 
implementation of his IEP. 

Finally, petitioner argues that the granting of a waiver in 
this case will not interfere with the age rule since safety is not a 
factor in that C. G. is only 5 foot 9 inches tall and weighs 148 
pounds nor, contends petitioner, does it promote particular athletic 
advantage to Piscataway High School since C .G., although a likely 
starter, is not the caliber of player who would significantly 
enhance the prospects of the team. As proof of the lack of 
competitive edge to be gained by Piscataway, petitioner cites the 
fact that the other coaches in Piscataway's conference have signed 
forms attesting to their consent to the waiver. 

Thus, contends petitioner, failure to grant the waiver is 
arbitrary and should be set aside. 
Respondent's Arguments 

In response to the aforesaid arguments respondent (NJSIAA) 
relies upon the reasons presented to petitioner in its written 
decision following the October 11, 1989 hearing into this matter as 
set forth below: 

1. The repetition of the second and fourth 
grades by the student was several years before he 
was classified as "perceptually impaired". 

2. Although a "psychological re-evaluation", 
dated May 26, 1989, was presented to the EAC, 
that document did not provide any objective 
testing or a medical basis for establishing that 
the "perceptual impairment" would have prevented 
this student from a normal academic progression 
with his chronological peers. 

3. The EAC takes note that over 201. of all 
secondary students in New Jersey have been 
classified in various categories of learning 
disabilities. The term "perceptually impaired" 
is the least severe of all such classifications. 
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The EAC makes this observation because of 
comparisons made by the Appellants with earlier 
cases in which age waivers were granted to 
handicapped students.*** In those limited 
instances, the handicap was with a total loss of 
hearing or actual mental retardation. The 
material presented demonstrates that this student 
is in the average I.Q. category and has no 
physical impairments whatsoever, other than the 
classification of "perceptual impairment". To 
grant waivers to 19 year old students merely 
because of some "classification", which had no 
correlation. to an extension of the academic 
career of such students, would invite a wholesale 
avoidance of this extraordinarily important rule. 

4. While the testimony was to the effect that 
this student was not an outstanding basketball 
player, in all likelihood he would be projected 
as a starter for the Piscataway Varsity 
Basketball Team this year. Therefore, granting a 
waiver would in all likelihood result in the 
displacement of an otherwise eligible student on 
the team and undermine the purposes of the 
eligibility standards. 

5. While this student did pass the minimum 
amount of academic subjects during his junior 
year (25 credits), he did so only after attending 
summer school, in the wake of failing two 
subjects. At the same time, this student was 
absent for 25 days. without any adequate 
explanation presented to the EAC. To the EAC, 
this evidences a lack of emphasis upon academic 
concerns by the student and does not clearly 
demonstrate the necessity of wa1v1ng the age 
rule. The EAC is fully cognizant of the 
admirable tutoring program established by Coach 
Shoeb for his students, but that program could be 
freely available to this student, even if he were 
serving as a manager or in some support capacity 
for the basketball team. 

(Respondent's Letter Brief, at pp. 2-3) 

Based upon the aforesaid reasons, NJSIAA argues that the 
Commissioner should not disturb the findings of its Eligibility 
Appeals Committee since the rule it seeks to uphold is a valid and 
sound regulation designed to prevent "red shirting," assure fairness 
in competition, protect the health and safety of competitors and 
prevent the displacement of younger students. 

While acknowledging the NJSIAA's sensitivity to ensure.that 
students retained because of their handicaps are not disparately 
impacted by the age rule, NJSIAA points out the necessity for 
assuring that classification is not misused. For that reason, 
NJSIAA points out that the circumstances under which a student is 
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classified are carefully assessed. "To prevent 'Red Shirting' 
WAIVERS WILL NOT BE GRANTED WHERE THE CLASSIFICATION OCCURRED JUST 
PRIOR TO/OR DURING THE STUDENT'S SECONDARY SCHOOLING." (Handbook, 
at p. 60, as cited in Respondent's Brief, at p. 7) 

In urging the Commissione~ to uphold the rule in question, 
NJSIAA cites Marco.Leyton v. NJSIAA and Carteret Board of Education. 
1984 S.L.D. 485 as a precedent for the efficacy of the "age rule" 
and its salutary purposes. The NJSIAA further takes issue with 
petitioner's implication that the Commissioner's findings in Leyton 
that participation in athletics was a privilege and ·not a prot~erty 
right is questionable. The NJSIAA notes that the article ent1 tled 
"Inquiry and Analysis" attached to petitioner's brief actually 
stands for the proposition that the great majority of court cases 
have held that students have no property interest in participating 
in extracurricular activities, as recently upheld in Palmer et al. 
v. Merluzzi. et al 689 r.:_ ~· 400 (D.N.J. 1988), aff'~ 868 l· 2~ 
90 (3rd Cir. 1989) 

The NJSIAA argues that accepting petitioner • s contentions 
relative to the granting of waivers for persons classified, even for 
minimal disabilities. would open the door to thousands of waiver 
requests to participate after reaching the age of 19. Since Leyton 
was denied a waiver despite his having repeated the fourth grade 
because his family was forced to move for political reasons, the 
NJSIAA argues that the same principle should be applied to C. G. in 
this matter. 

Ultimately, the NJSIAA urges the Commissioner to decide 
this matter consistent with other decisions rendered by him in which 
he has refused to substitute his judgment for that of the NJSIAA 
where the organization has followed its duly promulgated rules and 
afforded procedural due process. The NJSIAA urges the Commissioner 
not to accept the premise that mere classification entitles 
petitioner to a waiver when such premise is not accompanied by 
compelling reasons which would demonstrate "truly extraordinary 
circumstances." In the NJSIAA' s view, such compelling circumstances 
could only be demonstrated by a clear showing that e.G. was 
prevented from participating for four years because of a bona fide 
handicap. In the NJSIAA's view, no clear showing of circumstances 
beyond the control of C.G. were demonstrated as elaborated upon by 
the NJSIAA in the decision it rendered after its October ll, 1989 
hearing and cited herein on page five of this decision. 

In support of its position that no evidence exists to 
demonstrate that e.G.'s failures in grades 2 and 4 were a result of 
his perceptual impairment, the NJSIAA contends that the testimony of 
Mr. Halper, Piscataway school psychologist. merely speculates that 
such was the case and admitted the possibility of several reasons 
for C.G. •s academic deficiencies. 
Commissioner's Decision 

The Commissioner has carefully reviewed the arguments of 
the parties as set forth in their briefs, as well as having reviewed 
the transcripts of the hearings before the Eligibility Committee of 
the NJSIAA. Based upon that review and fully mindful of the 
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standard of review which prevails in matters relating to the appeals 
from application of the rules, regulations and Bylaws of the NJSIAA. 
the Commissioner reverses the determination of the Eligibility 
Committee and directs the granting of a waiver to C.G. While the 
Commissioner has. as pointed out by the NJSIAA in this matter. 
consistently avoided substituting his judgment for that of the 
NJSIAA when that organization is seeking to enforce a duly 
promulgated and reasonable rule. he has done so with the clear 
understanding that such support does not extend to determinations by 
the association which are arbitrary or without a rational basis. 

In reaching the above determination, the Commissioner is 
unpersuaded by the logic of the NJSIAA' s reasoning. The NJSIAA • s 
contention that petitioner's repetition of grades 2 and 4 does not 
constitute evidence of the existence of circumstances beyond his 
control simply because those failures preceded his actual 
classification fails to recognize the nature of perceptual 
impairment as a handicapping condition. The NJSIAA's position seems 
to view such handicapping condition in the same manner as one would 
view the contracting of a contagious disease. namely that the 
patient could reasonably be presumed to be well until the disease 
manifests itPelf. Perceptual impairment may well be present from 
birth but remain undiagnosed. 

Notwithstanding the fact that the NJSIAA makes much of the 
fact that Mr. Halper would not state with absolute certainty that 
petitioner's failures in grades 2 and 4 were definitively a result 
of his perceptual impairment, it is likewise clear that in 
Mr. Halper's professional judgment those failures were attributable 
to what was later diagnosed as perceptual impairment. (See 12/6/89 
Transcript 105:5-7.) 

Further, the NJSIAA's implication that petitioner's 
failures could well be attributed to a lack of motivation is dealt 
with by Mr. Halper as follows: 

I think. if [C.G.] had been labeled unmotivated, I 
have seen many children with learning disabil­
ities for attention deficit disorder, which is a 
medical term described in that fashion, you know, 
they• re described as lazy, uninterested, et 
cetera. I think first of all, kids, people who 
have learning disabilities really have difficulty 
attending, processing information, et cetera. 
What it might appear to someone as a lack. of 
motivation. 

On another level, it's easier for a child to take 
the stance of being called unmotivated or lazy 
rather than dumb, as he probably would have seen 
himself. The fact that he does not achieve, 
which many unfortunately learning disabled 
people, you know, even adult lives, walk around 
with that feeling inside of them. 

(12/6/89 Transcript 106:8-23) 
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In the final analysis, the Commissioner agrees with the 
position set forth by petitioner that he should not be ·currently 
penalized for the fact that his handicapping condition was not 
diagnosed until the eighth grade. If petitioner is presently 
learning handicapped by virtue of his perceptual impairment, it is 
reasonable to assume that the acac:temic difficulties experienced, 
both currently and in the past, are a direct result of that 
handicapping condition. Such a finding constitutes the basis for 
determining that his failures were the result of circumstances 
beyond his control and provides the justification for granting the 
waiver permitted by the NJSIAA rule. 

In reaching the conclusion above, the Commissioner finds 
little merit in the argument raised by the NJSIAA that the granting 
of a waiver in this matter will open the door to wholesale avoidance 
of the age rule "***merely because of some 'classification', which 
had no correlation to an extension of the academic career of such 
students***." (Respondent's Brief, at p. 3) Initially, the 
NJSIAA' s reasoning in this regard is based upon the misconception 
that perceptual impairment is in some manner an insignificant 
handicap which could not be responsible for a student's failure to 
academically progress in a satisfactory manner. If such were the 
case, there would be no need to provide special remedial service to 
pupils such as C.G. who is in the NJSIAA's words "***in the average 
I.Q. category and has no physical impairments whatsoever, other than 
the classification of 'perceptual impairment."' (Id., at pp. 2-3) 
Such is obviously not the case since the New Jersey State 
Legislature and the State Board of Education have determined 
perceptual impairment to be one of the categories of handicapping 
conditions which is state aided and for which specialized services 
are required. Further, the Commissioner finds little merit in the 
argument that granting a waiver in this instance will automatically 
open the door for all 19-year-old classified students to be able to 
extend their academic eligibility. Each individual request for a 
waiver must be considered on the specific facts which prevail and 
the Commissioner's decision herein is not meant to extend beyond the 
factual matters present in this case. 

The Commissioner lik.ewise finds no merit in the NJSIAA's 
argument that a younger player will be displaced by the granting of 
a waiver to e.G. since in any circumstances in team athletics, 
regardless of age. the less able athlete is "displaced" by the more 
able. As petitioner points out "***it is not fair to deny e.G. the 
opportunity to play simply because he might be taking the place of 
another player.***" (Petitioner's Brief, at p. 8) 

Finally, the Commissioner finds the NJSIAA's reliance on 
Leyton, supra, to be misplaced since the sole issue to be decided in 
that matter was whether the failure to grant a waiver to Leyton and 
the application of the age rule violated N.J.S.A. 18A:38-l, which 
entitles residents over five and under twenty to a free public 
education. In deciding the Leyton case, the Commissioner 
essentially held that 18A:38-l applied only to the constitutionally 
protected right to a free public education and not to the privilege 
of competing in interscholastic athletics. Thus, NJSIAA's right to 
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ptomulgate such a rule was upheld. In no way did the afotesaid 
decision implicate an attempt by Leyton to demonstrate that the 
extension of his high school athletic career was justified for 
reasons beyond his control. 

Consequently. and for the reasons contained herein, the 
Commissioner directs that a waiver be granted to C.G. to permit him 
to participate on the Piscataway High School basketball team. 

IT IS SO ORDERED this day of January 1990. 

COMMISSIONER OF EDUCATION 
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OFFICE OF AOMINISTRATIVE LAW 

MURPHY BUS SERVICE: 

COAST ANSWERING, INC.: 

NORTH SHORE TRANSPORTA110N, INC.: 

R. HELFRICH .!c SON, CORPORA "nON: 

PAT KEELAN .!c SONS, INC.: 

MICHAEL A. LOORI 80S CO., INC.: 

MILO BUS SERVICE, INC.: AND 

UNLIMlTED AUTO, INC., 

Petitioners, 
v. 

MONMODTH COUNTY EDUCA110NAL 

:<;ERVICBS COMMJSSION AND 

PARA TRANSIT, 

Respondents. 

lNl'l'IAL DECISlON 

OAL DKT. "'O. "P.DU 7007-89 

AGENCY DKT. NO. 292-9/89 

WiD.iam Rimelman, Esq., tor petitioners (Himelman, Hurley & Hlmelman, attorneys) 

Peter P. Kalae, Esq., tor respondent Monmouth County Educational Services 
Commission (Kalac, Newman & Lavender, attorneys) 

Martin M. Barger, Esq. for respondent Para Transit ffi.eusille, Mausnner, Carotenuto, 
'Aruno .!c ~r. attorneys) 

Record Closed: November 1, 1!189 Decided: November 30, 1989 

f.I'F.FORE .JBPF S. MASIN, ALJ: 

This proceeding arises from a petition filed by the various petitioners 

challenging the award of contracts tor bus service tor vocational school and special 

education transportation. Monmouth County Education Services Commission awarded the 

Nt>w Jn.<e_v h An Equal Opportunity Employer 
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contracts to Para Transit following a bidding procedure held under the provisions of 

N .J.<;.A. 18A:39-1 et ~·· which provides, in relevant part, that contracts for sch')()l !:>us 

routes shall !:>e awarded to the "lowest responsible bidder." The petitioners generally 

contend that the Roard of 'F:ducation's bidding process did not provide a ~common 

standar~ for all bidders, as required by the statute and N •• T.A.C. 6:21-15.2(c). 

lnitially, this matter began when the petitioners filed a petition with the 

Commissioner of Education on <;eptember 18, 1989. "'he respondent Para Transit filed an 

answer on September 25. An application for emergent relief was presented before 

,\dministrative Law Judge Jeff S. Masin on September 22, 1989. Judge Masin issued an 

order denying emergent relief on ~eptember 25, 1989. The Commissioner of Education 

arrirmed the judge's decision, denying relief by decision of October 26, 1989. 

A prehearing was held following the oral argument on the application for 

emergent relief on <;eptember 22, UIJ9. A prehearing order was issued on September 25, 

1989. The matter proceeded to hearing before Judge Masin on October 20, 19R9 at the 

Monmouth CoWlty Courthouse in l'reehold and continued to conclusion on November t, 
19R9 at the Monmouth CoWlty 'J.fall of Records in l'reehold. The record closed following 

the conclusion of the hearing on ~fovember 1. 

The preheari~~~r order sets forth the Issues for consideration as follows: 

a) Were the bidding documents upon which the bids were 
submitted sufficient to provide all potential bidders with a 
"common standard for competitive biddi~~~r?" 

b) Were the bidding specifications ambiguous? 

c) It the contracts were improperly awarded, what Is the 
appropriate remedy? 

THE 13IDDING SPECIFICATIONS 

The contracts in question were to be awarded by the Monmouth CoWlty 

Educational Services Commission tor special education and vocational education 

transportation. 'T'he bid specifications are contained in Exhibits P-1 and P-2 in evidence. 

,_ 2-
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The relevant language is the same in each document. 1'he term of the contract under 

each was qeptember ~~~9 through ,Tune 1990. "'he bids were to be based on a i!!!: diem 

cost. All bids were opened on August Z3, 19~9 at the office of the Hoard qecretary of the 

Monmouth County 'F.ducational <;ervices Commission in Freehol1. 

The standard specifications require that "bidders may bid on oM or all routes; 

however, a separate Bid amount must be specified for each route. (emphasis in the 

original) Section VD of the vocational specifications "BASIS AND AWARD OF 

CONTRACT" provided 

provided 

A. 

C. For each route bid upon, the bidder shall state a single sum 
which shall be the bidder's 2!! diem rate for charge for the 
use of the· vehicle and for ilr transportation services for all 
pupils eligible under the contract. The bid shall also stipulate 
the additional cost per Vehicle Mile for individual extensions 
of this route which are in exCeii of 10% of the vehicle 
mileage originally established by these specifications ••• 

D. 

G, Where alternate bids are specitied, the fJoard of Directors 
may elect to award the contract(s) on the basis of either the 
base bid or the alternate bids, whiehever in its judgment it 
shall determine to be in the best interest of the Board of 
Directors. 

'l'he special education bid specifications contain a similar section, VI, which 

A. The contract shall be awarded on the basis of cost i!!!: 
vehicle. Any change In the described route resulting In an 
llicrease or decrease, shall be adjusted In price on the basis of 
an extension cost i!!!: !!ill!· 

For each vehicle bid upon, the bidder shall state the single 
sum whieh shall be the bidder's i!!!: diem rate or charge for 
the use of the vehicle and for alrtransportation services for 
all pupils eligible under the contract. The bid shall also 
stipulate the additional cost per vehicle mile for the 
individual extensions of this route which are in excess of lO% 
of the vehicle mileage originally established by "'the 
specifications ••• 
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F. Where alternate bids are specified, the Board of Directors 
may elect to award the contract(s) on the basis of either the 
base bid or the alternate bids, whichever in its judgment it 
shall determine to be in the best interest of the 'Roard of 
Oirectors. 

Each of the petitioners submitted a bid for one or both of the contracts. Para 

Transit also submitted bids. However, whereas all of the other bidders bid !:>y submitting 

separate bids for each speciCied route in accordance with the mileage of the standard 

specifications, Para included as well a bulk bid for a number of routes which gave a 

discount to the Commission if it awarded Para the group of routes bid upon. None of the 

other bidders submitted such a bulk bid. It is the submission of this bulk bid which is at 

the heart of the controversy between the parties in this case. The petitioners allege that 

the specifications did not permit bulk bidding and that therefore the bid submitted by 

Para was not in conformity with the specitlcations. The petitioners charge that by 

awarding the contract to 'Para based upon the bulk bid, the Commission treated Para 

differently, that is allowed it to bid on a separate standard, not on a common standard as 

required by the bidding law, and therefore violated their rights under the bidding statutes. 

As such, they call for Para's award to be vacated and for the entire bidding process to be 

thrown out and restarted or, in the alternative, for the bids to be awarded to those bidders 

who were the lowest responsible bidders on each of the routes which were awarded to 

Para. 

The respondents contend that the language of the bid specifications provided 

for the opportunity for a bidder to submit "alternate bids" and therefore, since Para 
Transit decided to submit a bulk bid, it was within its rights under the language of the 

specifications and did nothing wrong. Since the specifications permitted "alternate bids" 

and all bidders were provided with the specifications, they did in tact have a "common 

standard" and cannot complain because they chose not to submit bulk bids when Para 

Transit did. Further, they point out that there Is a history of bulk bidding by various 

contractors, including some of the petitioners in this case, In prior years for these 

contracts and therefore the petitioners can hardly complain since, according to the 

evidence presented, the "alternate bids" language has existed In the bidding specifications 

without change since the bidding process for these contracts began in 1981. 

- 4--
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As noted below, the petitioners do not dispute that the language concerning 

alternate bids has in fact existed in the biddin-g specifications over the years and that 

some of them have in fact submitted bulk bids and been awarded contracts based on those 

bids. l'lowever, they argue that recent developments in connection with the blading 

process made it appear that if the Roard desired any sort of alternate bids it mw.t 

specifically and directly say so in its bid specifications, setting forth the nature and 

details of such potential alternate bi<k, and that the generalized language contained in the 

specitications P-1 and P-2 was insufficient to permit any other bi<k other than those 

specifically called for, that is, bi<k based on an individual route basis. 

EVIDENCE 

THE PE1Tl'IONERt<J CASE 

The petitioners' first witness was Dse Wishner, director of special projects for 

the Educational Services Commission who oversees the transportation program. She 

identified the bid specifications used Cor the August 1989 contracts and acknowledged 

that she had drawn the specifications. She was never advised by Mr. qomers, the 

representative of Para Transit, that It intended to file a bulk bid and the issue of bulk 
bidding on this contract was never raised by anyone. 

Ms. Wishner was aware of a meeting held at the Howell Township Fire Hall 

four months prior to the bids at which representatives of the Department of Education's 

Transportation office had spoken to contractors. She was not present at that meeting. 

Para Transit received 34 special education routes as a result of its bid. Among 

these were routes 9030 and 9031, about which further evidence was presented from other 

witnesses whieb wlll be discussed below. The total amount of Para Transit's bid on a!!!!: 

~ basis was $3238. 

John Murphy, president of Murphy Bus qervice, testiCied that he had bulk-bid 

on prior occasions "in order to state his objections to it." Re had received a contract 

under a bulk bid prior to 198!'-1. Re was present at the l'Iowell Township meeting l'.ith the 

State Department of Education representatives. His understanding was that all business 

-5-

78 

You are viewing an archived copy from the New Jersey State Library.



DAL DK1'. "10. EDt! 7007-~9 

administrators, transportation directors and contractors in the County had received notice 

of the meeting. Among the speakers was Carl "'ranks of the flureau of Pupil Transport. 

A.ccording t'> '\!urphy, Pranks declared that bid specification forms must explicitly note 

the nature of bi~ .'thich are sought. Any entry by a bidder on a bid sheet of some other 

type of bid tha:~ ~'lat -;~cifically and explicitly requested by the specifications would have 

his bid voided. "!am~;>le forms were handed out. 1'his form, P-5 in evidence, speciCically 

contains a section on page 17, a portion of the Bid "Jheet, which specitled "bulk bid" and 

provided a space to put in a percent deduction for each route. 

Murphy noted that the bid sheets for the special education contracts for the 

Commission contained alternative methods of bidding based on !!!!: diem or !!!!: ~ 
increase/decrease and on a mileage or a vehicle or a pupil basis. According to Murphy, he 

understood that these were the alternate choices which were allowed. 1'he bidding 

documents said nothing at all about bulk bilk. 

Murphy was present at the opening of the bilk on the 23rd of August. 

Immediately thereafter, route 9030, which was a part of the bulk bid awarded to Para, 

was re-advertised under a new set of specifications to be bid on two weeks later. 'Route 

9075 was listed on the new specifications and cancelled out route 9030, but it was the 

same child going to a different school. 

Murphy acknowledged on cross-examination by counsel for Para Transit that 

the same bid form and language had been used in prior years and was probebly tJSed in 

1985 when he bulk bid and was awarded the contract, However in 1989, as the result or 

Mr. Franks' comments at the firehouse meeting he thought that the kind of bulk bid 

alternative which had previously been permitted by the Commission was prohibited in the 

absence of any clear and direct mention and description of such in the specifications. In 

addition, Ms. Wishner had said that since he objected to bulk bids she wouldn't accept 

them. There were no witnesses to this conversation, which occurred at the County ortiees 

in connection with bulk bids sometime prior to 19!19. 

:'>furphy was queried as to whether he had contacted the County offices to ask 

about whether bulk bids were being solicited. Since the form said nothing about them he 

did not call the County, assuming that they would not accept bulk bids. In addition, he 

found that Ms. Wishner ran things the way she wanted and gave orders whieh you had to 

follow and he did not think he would get anywhere if he called up and asked any questions. 
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The witness insisted that the "alternate bid" language in the specifications 

meant the !!!.!: .!!i!!!l• !!!.!: .!!!!!!!!!!.• etc. choices set forth on the bid sheet. lie acknowledged 

that in the past he had submitted bulk bids in response to the "alternate bid" language ' 

anyway and had received contracts under these bids. 

:vtr. :vturphy stated that his understanding was that what Mr. Franks had said at 

the firehouse meeting was "the law." 'ffe believed that the sample forms "should be" used 

by every district in the County because Franks had said "these are the guidelines that 

must be followed." In :vturphY's understanding any contractor's "own alternatives" would 

void the bid. 

According to '\'IurphY's recollection, a representative of Para Transit was 

present at the Howell meeting. He believed this was someone named Earl, who he 

believed was the dispatcher for Para Transit. 

Following the bids on the contract!! in question, Mr. Murphy bulk-bid on a later 

contract in qeptember of 1989. 't'he specifications had been changed for that contract. 

The specifications, which were dated August 30th, listed the bid opening as occurring on 

September 11. '!'he language in the specifications for the li!eptember 11th contract was 

changed from that of prior specifications in that the language in paragraph Vll. G. now 

read "where alternate bids are offered, ••• ," as opposed to the previous "where alternate 

bids are specified, •• , " 

Murphy objected to the bulk bid process existing prior to ~eptember 1989 in 

that he did not know what particular kind of bulk bid any contractor would offer. Since 

contractors could pick and choose the routes which they bid on they could also pick and 

!!boose those which they determined to bulk-bid and tharefore bulk bids might be offered 

on any number of routes In any combination. Other contractors would have no way or 

knowing which combinations would be the subject of any particular bulk bid, thus 

preventing a common basis for bidding. 

Representatives of other petitioner companies testified as well. Some of 

these had previously been aware of bulk bids, had offered them, and had in some cases 

received contracts under the bulk bids. Peter S. George, Sr., with the Mllu Bus Service, 

Inc. testified that his understanding as to the situation concerning the bidding process 

was the same as Mr. MurphY's. He had attempted to call Dse Wishner after receiving the 
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specifications, but was told that she was on vacation and would be back on the day before 

the bidS would be opened. He had a "multitude of questions" on the specifications. 1'he 

specifications produced by the Commission did not appear to ~apply to the specifications, 

etc. mentioned at the meeting." When :;'! called Ms. Wishner, her assistant said that he 

would have to abide by the specifielt~lons, to which he responded that they were ''not 

complete." He was told that the assistant co•Jld not give him an answer, as nse was not 

there. 

George explained that the specirtcations which he received from the 

Commission were not like those which had been contained in Mr. "Franks' sample. Franks 

had explained that the Boards were "not to abide by handwritten specitications" and that 

deviations would void bids. George was unsure as to any recollection of previous bulk bids 

being accepted by the County and did not think that he could bulk bid. 

Katherine Henderson of Coast Answering, Inc. testified that she was also 

present at the Franks meeting. Her understanding was that the Boards had to clearly 

state in the specifications exactly what kind of bids they were seeking. To her, 

"alternate" did not mean bulk bidding, but Instead referred to the .!?!! diem, .!?!! !!!!!!!!!!_, 

ete. ehoices. Ms. Henderson did call Ms. Wishner with questions regarding the 

speeifications and the routes, but these questions did not have to do with the bulk bid 

issue because she assumed that no bulk bids were permitted • 

. Jacob Relfrieh, of 'R. Helfrieh & Son, testified that he was aware of prior bulk 

bids and awards. He believed that the specifications had to specifically call for bulk 

bidding in order for it to be permitted. The only change in the forms over the years was 

the addition of the alternatives on the last page of the special education forms several 

years ago. However, Helfrich could reeall no specific comments about the bulk bidding 

issue at the meeting with Mr. Pranks. He assumed that because the sample contained a 

line for a bulle bid and since it was not specified as such in the Commission's bid 

specifications or bid form that bulk bidding was not permitted. As far as Helfrich 

understood Franks' comments he believed that you "could not write In anything anymore." 

After reviewing the specifications and bid form he did not think that the Commission 

would accept bulk bids and therefore he did not call to cheek. In fact, he had never 

thought that bulk bids were allowed and had never entered a bulk bid with the 

Commission. 
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THE RESPONDENTS' CM~E 

The Educational Services Commission presented !'Jruce Jtodman, business 

a!lt:!mistrator and board secretary since 1981. The Commission' has been in the 

t~'ll:.<;oo~tation business since 1911'! and has worked with a basic set of specifications, 

originally drawn up by Rodman and Wishner, to which only minor modifications have been 

made over the years. There have been some minor changes in the boilerplate, but no 

change regarding the "alternate bid" language. In Rodman's mind "alternate" meant a bulk 

bid. The word "specified" related to how the bidder wished to respond to the bid request. 

No one ever complained about a lack of understanding of what the phrase meant and bulk 

bids have been awarded and rejected over the years. A recent change in the format 

occurred after the bid· opening of August 23rd when he changed the language because 

some contractors contended that the language was not clear enougtl. The word "specified" 

was changed to "offered." 

On cross-examination the witness estimated that some 300 bids had been 

offered by contractors over the years in response to various contract proposals. The 

Board had awarded approximately three bulk bid contracts during that time. 

On redirect examination Rodman again referenced the alternate bid language 

of paragraph vn. G. and said that this was really an opening to bidders to offer whatever 

bid format they conceived of. 

fise Wishner again testified, this time as a witness for the Commission. She 

noted that the main criteria for the award of a contra~t was always the total cost; a 

route-by-route comparison would be made and then the Commission would take into 

consideration the bulk bid and make the award based on a determination of who the lowest 

responsible bidder was for each route. Sbe denied that it would be necessary tor any 

contractor to know what type of bulk bid another contractor was intending to bid on. She 

felt that elimination of bulk bidding could eliminate the "little guy" it bulk bidding was 

required on all routes. 

According to !'Is. Wishner, her representatives at the FrankS meeting could 

recall no discussion regarding the impermissibility ot bulk bidding. This contract was the 

first one whieh the Commission awarded after the Franks meeting. No contractors called 

her or her oftiee to complain or question about the bulk bid issue. 
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Wishner explained that route 9030 was for a student who was removed fro:n 

the route just prior to the contract award. 9031 was a wheelchair route from Union 
'3each, which had called two or three days before to !lt!y that they had made alternate 

arrangements. Route 9030 was not bid again, but inst~ad a.~'lther route was bid for the 

same child going to a different destination. The Comr.~ission would be deducting 

ten percent from the line bid to compensate for the fact that 9030 was not being run. 

Roger J. Somers of Para Transit, owner/secretary of the company for 

15 years, testified that he had submitted bids both for Para and for Yellow Gab Company, 

with which is also associated. He was aware that there was an objection to the bulk bids 

presented by Mr. \iurplty at the opening of the August 23rd bids. 

RERU'M'AL 

On rebuttal James c. Keelan, vice pl'esident of operations for Pat Keelan & 

Sons, testified that he was present at the bid opening and protested the bulk bid on the 

basis that the specifications did not clearly request bulk bidding. He had not been present 

at the Franks meeting, but was told that if the bids did not clearly specify any particular 

kind of bid any deviation from the specification would be rejected. 

DISCUSSION 

N.J.S.A. 18A:39-1 authorizes school boards to provide transportation of pupils 

remote from schools. Thls may be done by contract with providers of transportation 

service. N.J.S.A. 18A:39-3 provides that contracts must be awarded following advertising 

of bids where the transportation eost will exceed a dollar amount which is determined in 

part based upon the Consumer Price Index. Contracts must be publicly advertised tor bids 

and "shall be awarded . •• to the lowest responsible bidder." 

The purpose of bidding is discussed at N.J.A.C. 612l-15.2(c), which reflects the 

discussions of the subject by the courts of the State of New Jersey: 

(e) It has been held by the courts that the enactment of N.J.S.A. 
18A:39-3 et ~· pertaining to bidding tor transportation, 
evinces a ~tate pollcy to encourage free and intelligent 
competitive bidding. The purpose of bidding is to prevent 
fraud, favoritism and extravagence, to safeguard the 
taxpayers, and to protect the lowest responsible bidder. 1'o 
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accomplish this purpose, the specifications must be definite 
and precise. Common standards must be set up. In order 
that all bidders shall be ori an equal basis, the same 
il•fcrmation must be furnished to all. Numerous bidders 
e~eate competition. Therefore, the specifications must not 
restrict healthy bidding and make competitive bidding 
dif!ieuJt. 

In Greenberg v. Fornicola, 37 .!::h 1 (1962) the Supreme Court discussed the 

standard for bidding. 

Competitive bidding is designed to obtain the best economic result 
for the public. (citation omitted) Inherent is the requirement that 
the public body shall prescribe a common standard on all matters 
that are material to the proposals, to the end that Interested 
bidders may bid intelligently and will be induced to bid by the 
promise of impartiality which only specifications of that quality 
can give. 

The evidence presented In this ease establishes that the Commission has 

historically accepted bids presented on a bulk basis and has on occasion awarded contracts 

to such bidders. No one disputes this fact. In addition, there is no dispute that since 
approximately 1982, when the Commission got into the transportation business, its 

specifications for vocational and special education transportation have read as they did at 

the time of their issuance on August 9, 1989, that Is, the speeitlcatlons provided a 
requirement tor an Individual bid on each route and also contained a paragraph which 

began "Where alternate bids are specified, ••• " The undisputed testimony oC 13ruce 

Rodman and Ilse Wishner establishes that they drew the speelflcatlons and as Rodman put 

it, they believed that the "alternate bids" language allowed bulk bidding and In fact, in 

ltodman•s view, allowed any sort of bid which a contractor might deem appropriate to 

submit. Thus, in the view of those in charge of the bidding process from the Commission's 

standpoint, the "alternate bids" language was an open Invitation to eontraetors to be 

inventive, Ingenious, constructive, etc. in submitting proposals. 

It Is equally obvious from the testimony that most of the contractors who 

regularly bid for the Commission's contracts were aware of the fact that bulk bids were 

being submitted on occasion and thet some of them, whether they tully agreed that the 

bids were acceptable under the language of the specifications or not, ehose to submit such 

bids. Therefore, the presentation of a bulk bid by Para Transit for the August 23 

contracts could not be a surprise to the other contractors in light of the prior history, 

except Cor their expressed viewpoint that the "legal" situation surrounding the bidding 
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process had changed. The testimony of '\1urphy and the other company representatives 

concerning the meeting with the "!tate representative and their understanding of his 

comments concerning the necessity of great specificity with respect to specifications and 

bid forms, forms the basis for their claim that if nothing else, they were led to t-e!'eve 

that the usual situation with respect to bids under the "standard" language c;f the 

Commission's specifications could not be the same, that Is, it would no longet be 

acceptable under that language to submit bulk bids sinee they were not specifically 

mentioned in either the speeifieations or on the bid forms, as they were on the sample 

form distributed by Franks. 

'!'here is little question that exeept for the "alternate bids" language 

submission of bulk bids under the standard specifications used by the Board would be 

unacceptable. The specl!le language concerning the necessity of submitting individual 

bids for each route neither implies nor would support a bulk bid. In Coast Cities Student 

Transport, Inc. v. Board of Education of the Lower Camden County :'teglonal District 

NO. I, et al, EDU 3643·111, Initial Decision OetOber 5, 1981 affirmed by Commissioner 

November 17,1981, Honorable Lillard E. Law, ALJ, ruled on a matter in which the Board 

had solicited bids for 40 pupil bus transportation routes for the 1981-82 school year. 

Coast Cities submitted bids on 30 bus routes specifying a unit cost for each route and then 

stating "If awarded all the routes which we have bid, you may deduct five percent from 

the amount bid for each route." Judge Law reviewed the history of bidding for the Board's 

contracts, noting that the bidding specifications specifleally called for a unit price for 

each unit bid and further provided that any explanations desired by a bidder had to be 

requested In writing. In addition, the specifications set forth no provision for a "volume 

discount bid" or a bulk bid, and that such a bid presented by the petitioner was "not in 

compliance with the Board's specifications •••• " 1'he "petitioner reached beyond the 

meaning and Intent of the Board's specifications and effectively attempted to deny all 

prospective bidders with a common standard for competitive bidding." 

Coast Cities Is instructive, but because of eertaln factual distinctions it is not 

neeessarUy dispositive of the present matter. '!'here Is no indication In the decision that 

the specifications drawn by the Lower Camden County Regional School District contained 

the "alternate bim specified" language found In the Commission's speelfieations. Thus, 

the question for decision here Is whether that language was clearly an invitation to all 

bidders to submit bulk bim, whether it advised all of them equally that sueh bids v.:ould be 

permitted, whether It was ambiguous in meaning, whether the past history of bulk bidding 
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for Commission contracts clarified the meaning of the language and whether, in light or 

the information purportedly conveyed at the Frsnkll meeting the situation concerning the 

language was either clarified so as to rr.ak?O the contractors correctly understand that if 

bulk bids were not specified, they were not 'lcct:::Hable, or on the other hand, whether the 
meeting served to make the situation suffich:ni.!y ambiguous in Ught of the continuation 

of the "alternate bids specified" language in the Commission's specifications so as to 

contuse the contractors and make the bidding process unfair. 

Having considered the evidence, I am convinced that the submission of a bulk 

bid under the specifications drawn by the Commission was never clearly authorized. 

While it may have been the intention of Rodman and Wishner to allow bidders a great deal 

ot freedom in drawing up their own proposals, it Is clear that within the confines of public 

bidding such liberality is not favored. Instead, great specificity, tight control, clear 

direction is the norm. Although the contractors have on occasion submitted bulk bids and 

the Commission has accepted them, this past practice cannot served to legalize a practice 

which Is outside the confines or law. "'he mere tact that no one has complained to the 

Commissioner of Education in the past concerning the conduct of the Commission with 

respect to bulk bids does not prevent such claims from being asserted at this time. 

I FIND that the bid specifications of the Commission as they were drawn and 

used over the years up to and including the August 23 contracts did not authorize the 

submission of a bulk bid. I FIND that although the practice has been to allow some 

contractors to submit bulk bids and on occasion to award contracts based on a bulk bid 

basis, I FIND that such practice was not supportable under these specifications and was 

therefore contrary to law. In addition, I FIND that generalized language concerning 

"alternate bids" without specification of the nature of sueh alternatives, is too vague a 

specification, indeed Is hardly a speeifleatlon at all, and therefore does not provide a 

"common ground" upon which all bidders may, on an equal basis, base their proposals. 

In the specific context and history ot this ease, the discussions which I FIND 

were held at tbe Franks meeting are of interest, but not decisive. Although it is not 

evident from the testimony presented that Pranks specifically discussed bulk bids, it is 

undisputed that he did talk about the need for precise speeitieations, and the danger that 

responses by way of bids which contained additional or variant proposals would be void. It 

does not appear that Franks clearly suggested to his listeners that some new statutory or 

regulatory provisions existed to support what he was saying, but instead it appears that he 
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was presenting his and/0!" the Department's view of the current state of the law as 

renective of existing statutes, regulations and case law. Indeed, no one has presented any 

evidence of any such new provisions. This ease is therefO!"e decided based upon the law as 

it existed prior to the announcement of August 9th and as It continues to exist today. '!'he 

conclusion that the Commission was permitting unauthol'ized bids and accepting some of 

them in priO!" years is not affected by anything which Pranks may have said or Implied. At 

most his discussion brought to the fO!"efront the concern fO!" specificity and alerted the 

listeners to that concern. Obviously, many of the contractors who have testified in this 

hearing listened carefully and foW'Id that the language of the specifications of August 9 

was not clear enough to serve as a legitimate invitation to the submission of bulk bids. 

Why Mr. Somers chose to so bid is not clear, particularly In light of the testimony that 

although he was not present at the meeting, a representative of his company was there. 

For the reasons expressed, 1 COHCLUDE that the submission of a bulk bid by 

Para Transit was W'lauthorized and unsupportable. Such a bid exceeded the specifications 

as they were drawn by the Commission. The "alternate bids are specilled" language which 

has been in the bid specifications for so long was a vague and inappi'Opriate statement 

which might have made sense only if the Commission had specified possible alternatives 

which could be presented. In the absence of such, the language left the door open to 

whatever contractors deemed appropriate to submit. This is hardly a proper way to 

create a "common standard." FO!" these reasons, I CONCLUDE that Para Transit's bulk 

bid was improper and should have been RBlBCTED. 

CONCLUSION AND ORDER 

While one possible alternative remedy in this case would be to throw out the 

entire bid process and have the matter re-bid, a more equitable arrangement appears to 

be to allow eaeh of the lowest responsible bidders for each of the routes advertised to 

receive the benefit of their single route bid. Thus, It is ORDBB.IID that the Commission 

shall re-award the contracts for the Individual routes based upon its determination of the 

lowest responsible bidder tor each route based solely on the single route bids. It appears 

that the documentation contained in Exhibit P-4 Is the Board's listing of the Une-by-line 

award as it would have been rendered had it not been for Para Transit's bulk bid. 
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Attached hereto and made a part of this decision is an addendum which lists the routes 

and the lowest responsible bidder on a line-by-line basis as set forth in Exhibit D-41. The 

contracts shall be awarded to these vendors2. 

This recommended decision may be adopted, modified (>!' r<!jected by the 

COMMJSSIONRR OF TBB DRPAR'I'MBIIT OF RDUCATION', SAUL COOP!!!RIIAN', who 

by law is empowered to make a final decision in this matter. liowever, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N "'T.S.A. 52:14~-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN' for consideration. 

t?'t'~ .. / .. 

DEPARTMENT OF EDUCATION 

1 There is no listing tor V!lll, 9038 or 9053. Perhaps these were not bid or were deleted 
prior to the opening of bids. 

2 It has not been clearly demonstrated that there was any impropriety with respect to 
routes 9030 or 9031. In light of the voiding of the bulk bid, the issue regarding the 
treatment o! these routes appears to be moot. 
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MURPHY BUS SERVICE ET AL., 

PETITIONERS, 

v. 

MONMOUTH COUNTY EDUCATIONAL 
SERVICES COMMISSION, MONMOUTH 
COUNTY, AND PARA TRANSIT, INC., 

RESPONDENTS. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
seeking reversal of the initial decision were filed by both respon­
dents, and a reply to the exceptions of .the Monmouth County Educa­
tional Services Commission (hereinafter "Commission") was timely 
filed by petitioners as a group. 

In its exceptions. the Commission first argues that the 
initial decision re-awarding each individual contract to the lowest 
responsible bidder would in fact be a subversion of the very public 
bidding policy it seeks to uphold, namely to prevent fraud and 
favoritism, to safeguard taxpayers and to protect the lowest 
responsible bidder. In the instant matter, the Commission argues, 
there is no question of fraud or favoritism, yet the Administrative 
Law Judge would make an award that would cost taxpayers an addi­
tional $10,000 and cause harm to the holder of a low bid submitted 
in good faith according to both past practice and applicable 
specifications. (Exception No. 1) 

The Commission next objects to the ALJ's characterization 
of Coast Cities, supra, as instructive if not dispositive of the 
instant matter. In that case, the Commission contends, the con­
tested bid was declared invalid because it went beyond the stated 
specifications by submitting a bulk bid; whereas in this case, bulk 
bids were authorized by both past practice and the language of the 
bid specifications. (EXception No. 2) 

The Commission further argues that the ALJ erred in finding 
that the commission • s past practice of accepting "some" bulk bids 
under the same specifications as were used in the present contested 
bids was not supportable under those specifications and was there­
fore contrary to law. The Commission notes that all contractors 
were permitted to submit such bids, and the fact that only some did 
should not lead to a conclusion that the Commission acted "contrary 
to law" by discriminating among contractors. (Exception No. 3) 

The Commission finally objects to the ALJ' s construal of 
the "common standard" concept and his reliance on Greenberg, supra. 
to find against the Commission. The Commission contends that "com­
mon standard" within the meaning of Greenberg pertains to "those 
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matters that are material to the proposals," that the Commission 
specified precisely what it expected of bidders in such matters, and 
that those specifications were common to all. The fact that some 
bidders chose not to invoke the "alternate bid" provision, the Com­
mission avers, does not change the fact that it was offered to all 
bidders on a like basis. The ALJ''s finding that the language of 
this provision was vague, inappropriate and improper as a common 
standard "begs the question," according to the Commission. The 
matters which were material to the proposals were common to all bid­
ders; how the bidders packaged their proposals was a matter of 
choice. (Exception No. 4) 

To these exceptions, Respondent Para Transit adds two con­
cerns of its own. First, it contends, the same documents and proce­
dures have been used by the parties to this matter for years, and no 
complaints were heard when petitioners benefited therefrom by 
receiving contract awards based on bulk bids; yet, these same peti­
tioners now seek to have Para's award overturned for following the 
very same practice. Second, it asserts, the AW's proposed remedy 
doubly penalizes Para by taking from it both routes it believed it 
had been awarded and routes it might have bidded on if not for its 
commitment to the Commission. Petitioners, on the other hand, are 
allowed to keep both the re-awarded Commission contracts and the 
contracts not bidded on by Para. Therefore, fundamental fairness 
argues that if the award to Para cannot be upheld, the Commission 
contracts should be re-bid in their entirety. 

In reply, petitioners reiterate the need for clarity in 
specification language and urge support of the AW' s determination 
that the alternate bid language used by the Commission was too vague 
to constitute a lawful common standard. Moreover, they assert, a 
plain reading of this language ("where alternate bids are speci­
fied") places the onus for identifying how and where such alterna­
tives may be offered on the one who prepares the specifications, not 
on the one who responds to them; the Commission itself recognized 
this, petitioners claim, by later changing the wording of its 
language for future bid s~ecifications to "where alternate bids are 
offered." Further support1ng petitioners' case, they assert, is the 
fact that the bid sheets for the disputed con- tract contained no 
location for bulk or discount bids, and that Para Transit's bulk bid 
was handwritten on each bid sheet. (Reply Excep- tions, at p. 1-2) 

With respect to respondents• past practice argument, peti­
tioners note that in fact bulk bids were relatively rare (three 
occasions out of approximately one hundred bid openings) and that 
bidders not familiar with the Commission or its past practices, 
relying solely on the plain language of the bid documents, would 
certainly not have been able to submit bids on common ground. (Id., 
at p. 2) 

Finally, petitioners maintain that the initial decision 
advances, rather than subverts, public bidding policy in standing 
for the proposition that bid specifications must be clearly drawn 
and strictly construed to permit all bidders to bid on an equal 
basis; bulk bidding is not the problem in this case but, rather, the 
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fact such a bid was awarded when the specifications drawn by the 
Commission did not permit it. The instant bid, petitioners assert, 
should be awarded to the bidders who successfully met the stated 
specifications, not to the bidder who went beyond them. The~ 
that this may cost the public more money is the result of the way in 
which the specifications were drawn, petitioners contend, for if 
bulk bidding had been clearly permitted, other bidders may have sub­
mitted discounted bids even lower than the one accepted by the 
Commission. (Id., at pp. 2-3) 

Upon a careful review of this matter, the Commissioner 
finds that, while he concurs with much of the ALJ's discussion, he 
cannot accept the ALJ's conclusions regarding the permissibility of 
alternate bidding under the stated specifications and the remedy to 
be applied in this case. 

The Commissioner concurs with the ALJ that the "where 
alternate bids are specified" language does not in itself constitute 
a clear authorization for submission of alternate bids. However, 
this very vagueness argues against concluding that alternate· bids 
were not allowed, and instead permits the reader to essentially draw 
whatever conclusion his underlying assumptions and state of know­
ledge at the time of reading would suggest. In effect, the Com­
mission, knowing its own intentions and past practices, and Para 
Transit, recalling past experience. read the phrase as "where the 
bidder chooses to suggest alternatives;" petitioners, on the other 
hand, fresh from an official, State-sponsored lecture on strictness 
in public school bidding processes, read the phrase as "where we 
[the Commission] specify that alternate bids will be taken." 
Although the absence of form entries or other references to alter­
nate bids works to favor petitioners' reading, as does the specifity 
of other stated requirements, the actual wording of the contested 
passage permits respondents• interpretation as well. Thus, the Com­
missioner cannot share the ALJ's conclusion that alternate bids were 
not permitted under this passage; rather, he holds that the language 
at issue was too ambiguous to permit a clear understanding on the 
part of any reader. 

As such, it is plainly unacceptable as a bidding specifica­
tion, and the Commissioner therefore concurs with the ALJ that it 
cannot now stand, nor should it have stood in the past, as the basis 
for awarding or rejecting any bid. However, the Commissioner 
differs with the ALJ regarding the appropriate remedy for this 
defect. Because the ALJ viewed bulk. bidding as impermissible under 
the stated specifications, he determined to award the bids as if 
Para Transit's bulk. bid had not been made, thus thwarting any 
benefit to either the Commission or Para from an action taken out­
side the purview of lawful bidding procedures. The Commissioner, on 
the other hand. finds the contested "specification" ambiguous rather 
than prohibitive, so that it seems unfair to penalize the good faith 
successful bidder and the public (through higher costs) for a fault 
lying exclusively in the wording of the Commission's specifica­
tions. Instead, the Commissioner prefers that the instant contracts 
be re-bid, with any and all permissible alternatives (such as bulk 
discounts) clearly provided for in both the instructions and the 
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actual bid sheets submitted to the Commission. In this way, all 
bidders will truly have a common basis for bidding and the public 
may benefit by a final contract cost at least as low as that of the 
first Para Transit bid.* 

Accordingly, the initial decision of the Office of Adminis­
trative Law is reversed to the extent that the Monmouth County 
Educational Services Commission is ordered to re-bid the disputed 
contracts after revising its specifications to clearly delineate the 
nature and extent of permissible alternate bids. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

*Although it does not pertain to the main thrust of his decision, 
the Commissioner notes that the Commission's Exception No. 3' mis­
construes the pertinent passages in the initial decision as an 
allegation of preferential treatment, when, in fact, the ALJ clear!;: 
means only to state the uncontroverted fact that in the past some 
bidders have submitted bulk bids under the same language being chal­
lenged in this case. 

The Commissioner further notes that, for purposes of this dispute, 
the bids of August 30, 1989 are fully valid, as the bid sheet used 
(Exhibit P-7) clearly provides for bulk bids. However, the Commis­
sion is cautioned that its "where alternative bids are offered" 
language (Exhibit P-6. Section VII-G, and presumably to be used for 
future bids) is vulnerable to the same type of attack raised in this 
case, since, in the absence of other indications as to what alterna­
tives are permissible, it is too vague to serve as a clear common 
standard. 
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MURPHY BUS SERVICE ET AL. , 

PETITIONERS-RESPONDENTS, 

v. 

MONMOUTH COUNTY EDUCATIONAL 
SERVICES COMMISSION, MONMOUTH 
COUNTY, 

RESPONDENT, 

AND 

PARA TRANSIT, INC., 

RESPONDENT-APPELLANT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Ed.ucation, January 16, 1990 

For the Petitioner-Respondent, Himelman, Hurley & Himelman 
(William Himelman, Esq., of Counsel) 

For the Respondent, Kalac, Newman & Lavendar (Peter P. 
Kalac, Esq., of Counsel) 

For the Respondent-Appellant, Reusille, Mausnner, 
Carrotenuto, Bruno & Barger (Martin M. Barger. Esq., 
of Counsel) 

For the reasons expressed therein, the State Board of 
Education affirms the decision of the Commissioner directing that 
contracts awarded by the Monmouth County Educational Services 
Commission under N.J.S.A. 18A:39-l et ~· for school bus routes for 
1989-90 be rebid follow1ng revision of the specifications to clearly 
delineate the nature and extent of permissible alternate bids. 

May 2, 1990 
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L.G., on behalf of her minor son, 
W.G., 

PETITIONER, 

v. COMMISSIONER OF EDUCATION 

BOARD OF EDUCATION'OF BUENA 
REGIONAL SCHOOL DISTRICT, 
ATLANTIC COUNTY AND GERALD 
GRUNWELL, 

DECISION 

RESPONDENTS . 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner's exceptions and 
respondents' replies thereto were timely filed pursuant to N.J.A.C. 
1:1-18.4 and are summarized below. 

Petitioner excepts to the ALJ' s conclusion that the 1988 
tenure charge filed against Gerald Grunwell is barred by the doc­
trine of res judicata. She avers that although the ALJ correctly 
cited the principles of law governing theories of preclusion, such 
as res judicata, he failed to apply these legal standards to the 
record of the 1987 proceedings. She contends that the 1987 
proceedings are not entitled to preclusive effect and reiterates her 
claim that she is entitled to full and fair consideration of the 
December 1988 tenure charge in conformance with the procedural 
requirements of the Tenured Employees Hearing Law (TEHL), N.J.S.A. 
18A:6-l0 et !.!!!· 

More specifically, petitioner avers that the AW errone­
ously interposed the res judicata bar because the Board's actions of 
1987 were not formal proceedings as required for invocation of that 
doctrine. She points to the fact that although the Board now argues 
that the proceedings were under the TEHL, the AW properly found on 
page 3 of the initial decision that the 1987 proceedings did not 
conform to the specific requirements of law. Of this petitioner 
contends: 

***The petitioners never filed with the Board 
Secretary !!!Y document that would have triggered 
formal proceedings under the TEHL. Although the 
AW states that the "(p]etitioner, in an affi­
davit prepared February 13, 1987, brought these 
words to the attention of the Board Secretary." 
Initial Decision, p. 2, there is no factual 
evidence in the record to support this state­
ment. Rather, the record reflects simply that 
Mr. and Mrs. [G.], completely unaware of the 
availability of proceedings under the Tenure 
Employees' Hearing Law, crafted their own state­
ment memorializing the facts of the February 3, 
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198 7, incident shortly after they met with the 
school principal on February 4, 1987. Members of 
the Board were provided a copy of this statement 
when the [G. •sJ and other members of the com­
munity brought this matter to the Board • s atten­
tion during a regularly scheduled Board meeting. 
Under these circumstances, the factual finding of 
the ALJ is erroneous. 

Even if this affidavit is treated as initiating 
tenure proceedings, the ALJ correctly found that 
the February 13, 1987, affidavit prepared by the 
(G's], and now characterized by the Board as 
written tenure charges, did not satisfy the sta-
tutory requirements of N.J.S.A. 18A:6-11. 
Specifically, the ALJ found that (1) the 
affidavit did not contain any designation as a 
"charge" under the TEHL, or otherwise refer to 
the TEHL, and (2) the affidavit did not recite 
the requisite demand for dismis$al or reduction 
in salary. Initial Decision, p. 3. ***Thus, the 
Board, in 1987, had not been presented with a 
formal charge that conformed with the minimum 
requirements of the TEHL, that served the 
function of formally placing such charges before 
the Board or that gave the respondent, 
Gerald Grunwell, proper notice that charges were 
being pursued under the TEHL. 

Despite these glaring deficiencies, the ALJ con­
cludes, as a matter of law, that the February 13. 
1987, affidav1t should :-nevertheless, be viewed 
as a formal written tenure charge because the 
petitioner's recitation of the facts in the 
February 13, 1987, affidavit was in "plain 
English," and "artful and moving." However, 
initiation of proceedings under the formal 
requirements of the TEHL require much more than a 
plainly drafted, artful and moving recitation of 
the facts. Therefore, this conclusion of law is 
erroneous. 

With regard to the actual proceedings before the 
Board, the ALJ properly found that the Board, in 
1987, "did not comply strictly" with the proce­
dural requirements of the TEHL. Initial Deci­
sion, pp. 3 and 8. Specifically, the ALJ found 
that the Board took final action against 
Mr. Grunwell at a public meeting, contrary to the 
statutory proscription against consideration of, 
or local board action upon tenure charges at a 
public meeting, N.J.S.A. 18A:6-ll.*** Moreover, 
the Board • s conuderation of this "charge" 
apparently consisted solely of a meeting with the 
(G.'s], and on a separate occasion, a meeting 
with Mr. Grunwell. Initial Decision, pp. 4 to 
5. The record does not reflect that the Board 
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disclosed or provided the [G.'s] or Mr. Grunwell 
with any opportunity to respond to any evidence 
or testimony that may have· been presented to the 
Board during these meetings. The petitioner con-
tends that the probable. cause proceeding envi-
sioned under the TEHL requires, at a minimum, a . 
formal opportunity for all parties to respond, 
not merely the informal meetings conducted by the 
Board in this instance. In sum, the 1987 \lro-
ceedings did not constitute formal proceedtngs 
under the TEHL sufficient to satisfy the require-
ments of the doctrine of res judicata. (emphasis 
in text) (Petitioner's Exceptions, at pp. 8-10) 

Petitioner also excepts to the ALJ's application of the res 
judicata bar because the Board's March 1987 decision is not a final 
JUdgment on tenure charges. Rather, she avers that the record only 
reflects the Board's decision on a complaint from parents and other 
community members pursuant to its powers to administer minor disci­
pline. As to this, petitioner concedes that the ALJ correctly 
determined that such decisions are reviewable by the Commissioner 
(Initial Decision, at p. 4) but urges that it does not follow that 
these minor disciplinary proceedings should preclude full and fair 
consideration of formal tenure charges under the TEHL. 

Moreover, petitioner argues that even if the 1987 pro­
ceedings were under the TEHL, such proceedings are not, as a matter 
of law, final decisions entitled to preclusive effect. She contends 
that the factual truth of a tenure charge and actual penalty are 
determined by the Commissioner. The local board's role is limited 
to determining whether the supporting documentation provides prob­
able cause to certify the charges to the Commissioner and whether 
the charge if true is sufficiently flagrant to warrant dismissal or 
reduction in salary. She argues that since res judicata applies 
only where there is a final judgment after full and fair litigation 
in a formal adversarial proceeding with procedural safeguards, City 
of Hackensack, supra, the Commissioner should find that as a matter 
of law, local board proceedings under the TEHL are not final 
determinations and do not necessarily preclude the consideration of 
subsequently filed tenure charges. (Petitioner's Exceptions, at 
pp. 11-12) 

Petitioner also argues that the ALJ erred in applying the 
doctrine of !,M judicata because the doctrine requires that the 
record reflect substantial credible evidence supporting any factual 
findings made by the agency. City of Hackensack, supra It is 
petitioner's contention that the record in the instant matter does 
not contain the requisite substantial evidence to support the 
Board's findings that Grunwell used improper judgment but his record 
did not exhibit a pattern of prejudice or intolerance or any intent 
to harm or insult the student. Such conclusionary statements with­
out more are insufficient for res judicata and the Board's failure 
to substantiate its "findings"Ts, according to petitioner, further 
evidence of the inadequacy of the 1987 proceedings under the TEHL. 

96 

You are viewing an archived copy from the New Jersey State Library.



Petitioner also argues that the record simply does not sup­
port the harsh and inequitable result of forever barring her from 
pursuing any charges under the TEHL. Of this she states: 

***Given the record in this case, the ALJ was 
compelled to conclude, as he did. that "hurtful" 
statements were uttered by Mr. Grunwell, Initial 
Decision at p. 8, and that the "punishment" 
imposed by the Board, i.e. , reprimand, was "mild 
compared to the hurt." Id. at 9. Nonetheless, 
even though dismissal of the petition "seems 
harsh indeed," he concludes that the public 
interest requires that Mr. Grunwell should not be 
"vexed twice for the same cause of action." id. 

The ALJ • s conclusion is neither supported by the 
equitable balance underlying the res judicata 
doctrine or by the public interest. Indeed, the 
ALJ failed to adequately weigh_ the significant 
public interest in protecting young, impression­
able school age children from the kind of 
behavior that convey racism. Such statements 
have no place in our educational system and 
require consideration in conformance with the 
specific requirements of the TEHL. However, in 
this instance, the [G. •s] never received full and 
fair consideration of charges in conformance with 
the TEHL. These considerations far exceed the 
Board's, and Mr. Grunwell' s interest in putting 
this matter to rest particularly in view of the 
statutory requirement that all proceedings under 
the TEHL must be private. The petitioner 
deserves a full airing of charges under the TEHL, 
not the sweeping of racially derogatory remarks 
under a bureaucratic rug because an issue is 
"volatile" or because of a hope "that time will 
erode its power to cause additional harm." 
Initial Decision at p. 9. Racially derogatory 
conduct should be forthrightly and forcefully 
dealt with by local boards and the ostrich-like 
approach followed by the Board, and supported by 
the ALJ, is contrary to the public interest. 

Moreover, the equities dictate that the bar of 
res judicata should not be imposed. In this 
case, the petitioner was "frustrated in her 
attempt to appeal" the Board • s March 26, 1987. 
reprimand decision. Initial Decision, p. 8. The 
petitioner reasonably relied upon the DOE's 
assessment that the 1987 proceedings were not 
under the TEHL. Since local board action is a 
necessary prerequisite to the Commissioner's 
jurisdiction over a tenured employee, the peti­
tioner followed the DOE's advice and filed tenure 
charges in conformance with the Act.*** 

(Petitioner's Exceptions, at pp. 15-16) 
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Lastly. petitioner avers that in the event that the March 
1987 proceedings are accorded preclusive effect, she should still be 
afforded the opportunity to appeal that decision to the Commissioner 
as she was frustrated in her effort to exercise her right of avpeal 
from the Board • s determination through no fault of her own, 1. e., 
the Department of Education's reje-ction of the timely filed Petl­
tion of Appeal and determination that her only recourse was to 
initiate local proceedings under the TEBL. 

The Board urges that the factual findings made by the ALJ 
support his decision to bar the instant matter by the doctrine of 
res judicata. It states, inter alia, that: 

It is obvious from these factual findings that, 
notwithstanding the fact that petitioner's affi­
davit was not labeled a "tenure hearing charge", 
the Board considered it as such. undertook the 
required probable cause investigation and ren­
dered a final decision not to certify charges. 
These findings, therefore, support the ALJ's 
determination that res judicata is applicable to 
the Froceedings undertaken before the Board. 
This u particularly true in this case where the 
facts supporting petitioner's original charge and 
the second charge filed on behalf of petitioner 
by the Public Advocate are exactly the same. 

As Judge Holmes properly found, any defects in 
the procedure followed by the Board were for 
Mr. Grunwell to complain of and not the peti­
tioner. The petitioner has no standing to assert 
any due process arguments of the teacher who has 
chosen not to assert them himself. In addition, 
as Judge Holmes notes, the legislative history of 
the tenure hearing law clearly establishes that 
the purpose of the law is to protect teachers. 
This purpose would be destroyed if Mr. Grunwell 
was forced to twice defend against the exact same 
charge. The doctrine of res judicata is designed 
to prevent such an occurrence and its application 
to this case is appropriate. 

(Board's Reply Exceptions, at p. 2) 

Respondent Grunwell 's reply exceptions contend that veti­
tioner 's exceptions do not set forth substantively any additlonal 
arguments which were not addressed by the ALJ. He relies upon his 
letter brief of August 31, 1989 setting forth his position which was 
considered by the ALJ and incorporated here by reference. 

As to petitioner's request that she be allowed to appeal 
the Board's 1987 decision if the proceedings are accorded preclusive 
effect because she was frustrated in her attempt to do this through 
no fault of her own, Grunwell urges that to do so would permit peti­
t~oner to circu~vent the doctrine of res judicata and it would force 
htm to once aga1n respond to the same charges. Moreover, Grunwell 
avers that the fact that petitioner failed to bring any requisite 
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action of appeal when the Department of Education refused her 1987 
petition does not afford her the right to reopen the failed petition 
at this late date. 

Upon a careful and independent review of the record in this 
case the Commissioner does not agree with the ALJ's conclusion that 
the matter is barred on the basis of the doctrine of res judicata 
for the following reasons. First, a thorough examination of the 
record demonstrated that proceedings under the Tenure Employees 
Hearing Law, N.J.S.A. l8A:6-10 et ~· (TEHL) and N.J.A.C. 6:24-5.1 
were not only not strictly complied with as recognlZed by the AW 
but also that the tenure hearing statutes and regulations were never 
even invoked in 1987. 

N.J.S.A. 18A:6-10 mandates that: 

No person shall be dismissed or reduced in com­
pensation, 

(a) if he is or shall be under t~nure of office, 
position or employment during good behavior and 
efficiency in the public school system of the 
state**"' 

except for inefficiency, incapacity, unbecoming 
conduct, or other just cause, and then only after 
a hearing held pursuant to this subarticle. by 
the commissioner, or a person appointed by him to 
act in his behalf, after a written char~ 
charges of the cause or causes of complaint, 
shall have been preferred against such person, 
signed by the person or persons making the same, 
who may Ot may not be a ~mber or members of a 
boUd of education, and fled and proceeded upon 
as in this subarticle provid!d. -

Nothing in this section shall prevent the reduc­
tion of the number of any such persons holding 
such offices, positions or employments under the 
conditions and with the effect provided by law. 
(emphasis supplied) 

N.J.S.A. l8A:6-11 further mandates that: 

Any charge made against any employee of a board 
of education under tenure during good behavior 
and efficiency shall be filed with the secretary 
of the board in writing, and a written statement 
of evidence under oath to support such charge 
shall be presented to the board. The board of 
educat1on shall forthwith provide such employee 
with a copy of the charge, a copy of the 
statement of the evidence and an opportunity to 
submit a written statement of position and a 
written statement of evidence under oath with 
respect thereto. After considerat1on of the 
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charge, statement of position and statements of 
evidence presented to it, the board shall 
determine by maiorit~ vote of its full mem-

' hether there 1s robable cause to credit 
ence 1n su ort of the char e and whether 

c ar~e, 1f cred ted, u sufflc1ent to war-
rant a dumissal or reduction of salary. The 
board of education shall forthwith not1fy the 
employee against whom the charge has been made of 
its determination, personally or by certified 
mail directed to his last known address. In the 
event the board finds that such probable cause 
exists and that the charge, if credited, is 
sufficient to warrant a dismissal or reduction of 
salary, then it shall forward such written charge 
to the commissioner for a hearing pursuant to 
N.J.S. 18A:6-16, together with a certificate of 
such determination.*** The consideration and 
actions of the board as to any charge shall not 
take place at a public meeting. (emphasis 
supplied) 

N.J.A.C. 6:24-S.l(b) provides specifically that: 

(b) In all instances of the filing and certifi­
cation of tenure charges, other than for reasons 
of inefficiency, the following procedures and 
timelines shall be observed: 

1. Charges shall be filed in writing with 
the secretary of the district board of 
education, accompanied by a supporting 
statement of evidence, both of which sll4ll 
be executed undef Q&th by the person or per­
sons instituting aueh charges. 

3. The affected tenured employee shall 
have an opportunity to submit to the dis­
trict board of education a written statement 
of position and a written statement of 
evidence both of which shall be executed 
under oath w1th respect thereto withln 15 
days of receipt of the tenure charges. 

4. Upon receipt of respondent's written 
statement of evidence under oath, or upon 
expiration of the allotted 15 day time 
period. the district board of education 
shall determine by a majority vote of its 
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full membership within 45 days whether there is 
probable cause to credit the evidence in support 
of the charges and whether such char~es, if 
credited, are sufficient to warrant a dumissal 
or reduction of salary. (See N.J.S.A. 18A:6-ll.) 

*** 
7. All deliberations and actions of the 
district board of education with respect to 
such charges shall talte place at a closed 
meeting. (emphasis supplied) 

The affidavit submitted by the parents in February 1987 
reads precisely as follows: 

On February 3, 1987, our son William was in 
social studies class being taught by Mr. Gerald 
Grunwell. While discussing the. America's Cup 
Race. Mr. Grunwell asked the students if anyone 
had been sailing. William raised his hand in 
order to answer the question. Mr. Grunwell 
looked at him and said, "William you • re lying. 
Black people don • t go sailing. The only Black 
people who even went sailing were the slaves." 
After the statement was made there was laughter 
in the classroom. 

There is nothing within that affidavit to substantiate that 
L.G. was initiating formal tenure charges against Grunwell in accor­
dance with statutotr •nd regulatory requirements of the TEHL. 

Even if lltch affidavit uere id fact accorded that atatus. 
the record limply does not estl.blilh that the Board cOIIIpl ted with 
the remaining procedural requirements of the TEHL, i.lt. that the 
Secretary of the Board presented the affidavit to the Board as a 
formal filing of tenure charges and a sworn statement of eviden:ce; 
that the Board provided a copy of the affidavit to Gri.mwell as "a 
filing of tenure charges and a sworn statement of evidence; or that 
it noticed Grunwell that he had 15 days within which to submit a 
written statement of position and a written statement of evidence 
under oath. 

While it is clear that the Board took seriously the 
complaint brought to its attention by petitioner and that it inves­
tigated it by meeting separately with petitioner and Grunwell, and 
that it acted on the complaint at a public session, the record is 
clear that the Board never met in private session to consider the 
alleged tenure charges as required by statute and code. In 
Cirangle, supra, the New Jersey Appellate Court made it quite clear 
that tenure charges may not be considered at public board meetings 
even if desired by the employee against whom the charges were 
filed. It determined that: 
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Historically, the Tenure Employees Bearing Law 
never dealt with the issue of whether discipli­
nary matters should be beard in public or 
private. Clear and specific language prohibiting 
consideration and action at public meetings was 
inserted for the first time in the latest amend­
ment promulgated shortly after adoption of the 
Open Public Meetings Law. Bearing in mind the 
legislative intent to remove hearings of this 
nature from local school boards because of the 
disruptive effect upon the community, it becomes 
apparent that the failure to specifically afford 
accused employees the right to demand a public 
hearing cannot be chalked up to legislative over­
sight. The Legislature has manifested its inten­
tion to exclude the public even in the face of a 
demand for an open meeting by the affected 
tenured employee. (at 602) 

Moreover, even if the Commissioner agreed that the 1987 
Board actions were found to be in essential compliance with the 
requirements of N.J.S.A. l8A:6-l0 et !!..!l· and N.J.A.C. 6:24-S.l(b), 
the doctrine of ~ Judicata would not apply because the proceedings 
before a board of education with respect to tenure charges are not 
the type of formal adversarial proceedings necessary for the 
application of res judicata. 

Further, as determined by the New Jersey Appellate Court in 
In re Fulcomer, 93 N.J. Super. 404 (1967) a board's authority with 
respect to tenure charges was specifically limited by the 
Legislature to that of preliminary review. Fulcomer reads in 
pertinent part: 

There is nothing in the new act which suggests 
the local boards were intended to retain any part 
of the jurisdiction which they formerly exercised 
in such controversies ot than a reliminar 
review of the char e and t r uued certlflca­
tion to the Comm1ss oner. e1r part1c1pation 1n 
such proceedings is specifically confined to that 
limited function. Thus, the Legislature has 
transferred, from the local boards to the Com­
missioner, the duty of conducting the hearing and 
rendering a decision on the charge in the first 
instance. His jurisdiction in all such cases is 
no longer appellate but primary. (emphasis 
supplied) (at 412) 

The Commissioner agrees with petitioner that, contrary to 
the ALJ's determination, public interest does not compel application 
of res judicata in this matter. Rather, as expressed previously by 
petrtloner, the greater public interest is in protecting young 
impressionable school age children from the kind of behavior that 
conveys racial slurs. 
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Raving determined that the instant matter is not barred on 
the basis of ~ judicata, the Commissioner nonetheless declines to 
order that the matter go forward for hearing on the merits of peti­
tioner's claim because he does not find the record sufficiently 
developed to accept the ALJ' s determination that the matter is not 
barred on the basis of laches. While the record demonstrates that 
petitioner did not "rest" in the matter through May 1987, the last 
documented contact with the Department of Education. there is no 
record established as to why some 19 months elapsed from May 1987 
until the filing of the tenure charges on December 1988, 
particularly in light of the Board attorney's affidavit of June 15, 
1989 which states that the Public Advocate's office had involvement 
in the matter in June 1987. 

Therefore, the matter is remanded to the Office of 
Administrative Law for the sole and limited purpose of building a 
record as to why 19 months elapsed from May 1987 to petitioner's 
filing of tenure charges pursuant to N.J.S.A. l8A:6-ll and N.J.A.C. 
6:24-5 .l(b) and a determination by the ALJ as to whether such period 
of time constitutes an unreasonable delay which would provide the 
basis for estoppel by laches. 

It is further directed that given the nature of the issues 
involved in this matter that the remand be dealt with on an 
expedited basis. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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IN THE MATTER OF THE ANNUAL 

SCHOOL ELECTION HELD IN THE TOWN­

SHIP OF OLD BRIDGE, MIDDLESEX 

COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

For the Petitioner, Schwartz, Pisano, Simon, Edelstein & 
Ben Asher (Lawrence s. Schwartz, Esq., of Counsel) 

For the Respondent Board, Wilentz, Goldman & Spitzer 
(Harold G. Smith, Esq., of Counsel) 

This matter was remanded to the Commissioner by the State 
Board of Education for a determination as to "***when the board 
secretary, acting pursuant to N.J.S.A. 18A:l4-6l announced the 
election results in this case**•." (State Board Remand, at p. 4) 
The aforesaid determination was necessary to determine whether a 
request for an election inquiry pursuant to N.J.S.A. l8A:l4-63.12 
was timely filed. 

Background 

By way of a letter received by the Commissioner on 
April 14, 1989, Frank Cerra, a defeated candidate for a position as 
a board member of the Old Bridge Township Board of Education, 
requested an inquiry into alleged election law violations pursuant 
to N.J.S.A. 18A:l4-63.12. The aforesaid statute requires that a 
request for said inquiry by a defeated candidate be made "***within 
5 days of the announcement of the result of the election by any 
defeated candidate,..*." 

On April 18, 1989 Mr. Cerra was advised by the Director of 
Controversies and Disputes that an inquiry would not be undertaken 
due to untimely filing. Upon appeal to the State Board of Education 
the matter was remanded to the Commissioner to render a final 
decision pursuant to his statutory authority to decide controversies 
and disputes. 

By way of letter dated July 28, 1989 the Commissioner 
rendered a decision in response to the remand from the State Board 
of Education in which he reaffirmed the determination that the 
request for inquiry from Mr. Cerra was untimely. In so doing, the 
Commissioner cited N.J.S.A. l8A:l4-59 which requires the judge of 
elections in each polllng district to "***announce the result of the 
voting in the district publicly" and N.J .S.A. 18A: 14-61 which 
requires the aforesaid district results to be 1mmediately delivered 
to the secretary of the board who adds to the statements of the 
results of each district the canvass of the military service and 
civilian absentee ballots as certified by the county board of 

104 

You are viewing an archived copy from the New Jersey State Library.



elections and thereupon announces the results. Further in support 
of his determination, the Commissioner cited Richard Fontanella et 
al. v. W. Cary Edwards, Attorney General and Jane Burgio, Secretary 
of State et al.. Superior Court, Appellate Division, A-6196 85T5 
October 19, l987 for the proposition that the announcement and 
actual knowledge of a party of the results of an election is 
sufficient to start the running of a statutory timeline. 

In remanding this matter the State Board held as 
follows: 

While we agree that the proper "announcement" of 
the election results contemplated by N.J.S.A. 
18A: 14-63.12 is the announcement of the combined 
vote in the district, including absentee ballots. 
which the board secretary is required to make 
pursuant to N.J.S.A. 18A:l4-61, there is no 
indication in the record regarding when that 
announcement was, in fact. made in this case. 
N.J.S.A. 18A:l4-61 requires the· judge of the 
elect1on at each polling district to deliver 
"immediately" to the board secretary that polling 
district's tally sheets, poll lists, ballots and 
statement of the result. It further requires 
that the board secretary "shall add to the 
statements the result of the canvass of the 
military service and civilian absentee ballots as 
certified to him by the county board of elections 
and shall thereupon canvass the enti r:e vote in 
the school district and combine the reports from 
all pollift& Places and announce the result of the 
election." The statute do•• not. however, 
prescribe when that announcement is to be made. 
nor, lls noted, is thete any indication in thil 
matter concerning when that announcement actuallY 
occurred. 

Consequently. we cannot concur with the 
Commissioner's assumption that it necessarily 
occurs "upon the closing of the polls." In 
addition to the statements of result from the 
individual polling districts, the board secretary 
is required by N.J.S.A. 18A:l4-61 to add in the 
results of the mtlttary and civilian absentee 
ballots as certified to him or her by the county 
board of elections. Indeed, N.J.S.A. 18A:l4-62 
gives the board secretary five days after the 
election to forward a statement of the canvass of 
the votes, the ballots, poll lists and tally 
sheets to the county superintendent, and we 
conclude that it would be inequitable for 
purposes of calculating the timeliness of a 
request under N.J.S.A. 18A:l4-63.12 to assume 
without proof the time of the board secretary's 
announcement.*** 
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Thus. insofar as there is no indication in the 
record as to when the board secretary, acting 
pursuant to N.J.S.A. l8A:l4-6l, announced the 
election results in this case, we remand this 
matter to the Commission._er for a determination 
thereof and, in accordance with that finding, a 
decision regarding the timeliness of Mr. Cerra's 
request and the legal effect thereon under 
N.J.S.A. l8A:l4-63.12. (emphasis in text) 

(State Board Remand, at pp. 3-4) 

In response to the remand directed by the State Board. a 
conference call was conducted with counsel for both Petitioner 
Cerra, and the Old Bridge Township Board of Education. Although 
counsel for the Old Bridge Board indicated that his client no longer 
chose to take any position in respect to the matter on remand. it 
was agreed that the secretary of the Board of Education of the 
Township of Old Bridge would provide a sworn affidavit setting forth 
in detail his actions in regard to the announcement and reporting of 
the election results. On November 22, 1989 R. Gregory Quirk., Old 
Bridge Board Secretary/Business Administrator. filed a sworn 
affidavit, a verified copy of the All Regular/combined Statement of 
Result of School Election with Absentee Ballot attached, and a copy 
of the letter of transmittal to the Middlesex County Superintendent 
of Schools the contents of which are incorporated herein by 
reference. 

By letter dated November lO, 1989 counsel for Petitioner 
Cerra was provided with copies of the aforesaid materials filed by 
Dr. Quirk and in vi ted to respond to same. In response to the 
aforesaid letter, petitioner filed a letter memorandum which argued 
as follows: 

Mr. Cerra does not take issue with the veracity 
of Dr. Quirk's affidavit, but rather, assuming 
the accuracy of same, wishes respectfully to 
submit that its contents are nonetheless 
unavailing. In reaching a determination in this 
matter, the Commissioner should construe the 
relevant statutes in their entirety. 
Specifically, Mr. Cerra submits that the clear 
intent of the legislature was to provide an 
announcement mechanism in which ( 1) an informal, 
tentative announcement of election results is 
made to the public following the close of each 
polling place, N.J.S.A. 18A:l4-59; (2) the 
combined results tentat1vely reported to the 
public following the close of all polling places. 
N.J.S.A. l8A:l4-61; (3) an official report of 
election results is forwarded to the county 
superintendent within five days following the 
election, N.J.S.A. 18A:l4-62, and (4) the final 
announcement of results is presented at the board 
of education • s required organization meeting 
which, for Type II districts such as Old Bridge, 

106 

You are viewing an archived copy from the New Jersey State Library.



must be held no sooner than on any day of the 
first week following the annual school election, 
N.J.S.A. 18A:l~-3(b). 

In the matter at hand, the first day on which the 
Board legally could have held its organization 
meeting was April 10. 1989. Since Mr. Cerra's 
letter complaint in this matter was filed with 
the Commissioner on April 14, 1989, it was timely 
filed, pursuant to N.J.S.A. 18A:l4-63.12. 

Additionally, Mr. Cerra calls to the 
Commissioner's attention the fact that the County 
Board of Elections is required to "certify" the 
results of absentee ballots to the board 
secretary. N.J.S.A. 18A:l4-28; 14-61. According 
to Dr. Quirk's affidavit he "received ... via 
telephone, [on April 4, 1989] the tally of the 
absentee ballot results from the office of the 
Middlesex County Board of Elections" (Affidavit 
at l, para. 2). Mr. Cerra respectfully submits 
that a mere telephone conversation with someone 
from the County Board of Elections cannot 
constitute the statutorily required certification 
of results upon which the official announcement 
contemplated in N.J.S.A. 18A:63-22 can be 
predicated. 

Furthermore, Dr. Quirk fails to specify when, in 
what form, the requisite certification was 
received from the County Board of Elections. 
Rather, lle simply avers that the Combined 
Statement of Election Re•ults (A-33) was 
deli~ered to the county superintendent on 
Aprilf, 1989 (Affidavit at 2, para. 4). 
Consequently, it it not evident that the Combine~ 
Statement was, in fact, predicated upon the 
requisite certification of the Board of 
Elections. Therefore, it is respectfully 
submitted that said Combined Statement was not in 
compliance with statute and could not be 
considered to be the official announcement 
required to trigger the five-day period of 
limitations on election complaints. N.J~ 
18A:l4-63.12. 

For all of the foregoing reasons, Mr. Cerra 
respectfully submits that the Commissioner must 
find that the Board has failed to provide 
sufficient evidence of compliance with the 
statutory requirements for official announcement 
of election results and, therefore, that the 
reports of results enumerated in Dr. Quirk's 
affidavit do not trigger the five-day period of 
limitations set forth in N.J.S.A. 18A:l4-63.12. 

107 

You are viewing an archived copy from the New Jersey State Library.



Mr. Cerra's letter complaint of April 14, 1989, 
was therefore timely filed and must be honored. 

(Petitioner's Letter Memorandum, at pp. l-3) 

Commissioner's Decision 

The Commissioner has carefully reviewed the decision of the 
State Board remanding this matter to his jurisdiction, as well as 
the documents filed by the Board Secretary/Business Administrator of 
the Old Bridge Township Board of Education and the letter memorandum 
submitted by petitioner. Based upon the aforesaid review, the 
Commissioner affirms his earlier determination that the letter of 
Mr. Cerra seeking an inquiry into the conduct of the annual school 
board election held on April 4, 1989 was untimely filed pursuant to 
the five-day time limit found in N.J. S .A. 18A: 14-63.12. Crucial to 
this determination is the conclunon by the State Board in its 
remand "***that the •announcement• contemplated by N.J.S.A. 
18A:l4-6l must be a communication of a public nature presenting the 
combined results · from all polling districts and which includes 
absentee ballots." (State Board Remand, at p. 4) 

Since it is undisputed that it is the public announcement 
of the results of the election which triggers the five-day period 
within which a defeated candidate must request an inquiry into the 
conduct of the election, the Commissioner has carefully reviewed all 
of the relevant statutes bearing upon this particular issue and has 
sought- to reconcile them in a manner which is both consistent with 
their letter and spirit. In so doing, the Commissioner notes that 
the only public announcement of election results which took place 
occurred as indicated by Dr. Quirk on the night of the election when 
he received notification by telephone of the absentee ballot and 
combined such results with the results from each of the elect ion 
districts and publicly displayed the results and totals on the 
chalkboard for interested members of the public and press. (See 
page z of Dr. Quirk's affidavit.) It is at such time also when the 
A33 Regular/Combined Statement of Result was completed for 
transmission to the county superintendent. (See attached true copy 
of the A33 attached to Dr. Quirk's affidavit.) 

While petitioner is correct in his assertion that the 
written certification and confirmation of the absentee and military 
ballots does not occur until after the public announcement indicated 
in Dr. Quirk's affidavit. no public announcement of results takes 
place after receipt of the written confirmation which, along with 
the A33, the poll lists, the paper ballots. when applicable, and the 
tally sheets, is transmitted in a sealed packa&e to the county 
superintendent who is charged with its preservat1on for one year. 
(See N.J.S.A. 18A:14-62.) It is to be noted that the aforesaid 
statute makes no provision for a public announcement. -

In defense of the time lines of the request for inquiry, 
petitioner contends that since both N.J.S.A. l8A:l4-28 and N.J.S.A. 
18A:l4-6l require certification of the results of absentee, military 
and civilian ballots, the conveying of the results by telephone as 
reported by Dr. Quirk does not satisfy that requirement and 
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therefore the announced results on the evening of April 4 could not 
be considered official. Further, petitioner contends that since 
Dr. Quirk's affidavit does not indicate in which form the 
certification was received from the County Board of Elections, it is 
not evident that the combined statement of result filed with the 
county superintendent on April 7, 1989 was in compliance with the 
statute and therefore "***could not be considered to be the official 
announcement required to trigger the five-day period of limitations 
on election complaints.***" (Petitioner's Letter Memorandum, at 
p. 2) Petitioner argues instead that the official announcement 
which triggers the five-day time frame for filing for an inquiry 
into election procedures as provided for in N.J.S.A. 18A:l4-63.12 is 
presented at the board of education's required organization meeting, 
which for Type II districts could not have been held earlier than 
April 10, 1989. 

In affirming his letter decision of July 28, 1989 and 
rejecting petitioner's contention of timeliness, the Commissioner 
has also reviewed Title 19 to whose prov1s 10ns regarding 
certification of military and civilian , absentee ballots one is 
referred by N.J.S.A. 18A:l4-28. Based upon such review, the 
Commissioner notes that N.J.S.A. 19:57-31 provides as follows: 

19:57-31. Canvass of absentee ballots 

On the day of each election each county board of 
elections shall open in the presence of the 
commisSloner of registration or his assistant or 
assistants the inner envelopes in whi~h the 
absentee ballots, returned to it, to be voted in 
such election, are contained, except those 
containinl the ballots which the board or the 
County COUrt of the county has rejected, and 
shall reaove from lAid irtner envelopes the 
absentee ballots and shall then proceed to couft~ 
and canvass the votes cast on such absente 
ballots, but no absentee ballot shall be codnted 
1n any primary election for the general election 
if the ballot of the political party marked for 
voting thereon differs from the designation of 
the political party in the primary election of 
which such ballot is intended to be voted as 
marked on said envelope by the county board of 
elections. Immediately after the canvass is 
com leted 'the res ective count boa of 
ilictlon shall certlf the results uch 
canvass to the county clerk or the mun1c1pa or 
district clerk or other appropriate officer as 
the case may be showing the result of the canvass 
by municipality and ward, and the votes so 
counted and canvassed shall be counted in 
determining the result of said election. 
(emphasis supplied) 
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Of particular moment in regard to the matter cons ide red 
herein is the absence of any guidance by way of statutory direction 
of precisely when or how the certification is to take place. 
Therefore, given the sense of immediacy contemplated by N.J.S.A. 
19:57-Jl and N.J.S.A. l8A:l4-61 in causing election results to be 
quickly made pubhc and the apparent desire of the Legislature to 
assure that election inquiries are promptly requested as indicated 
by the five-day time limit contained within N.J.S.A. 18A:l4-63.12, 
petitioner's contention relative to N.J.S.A. 18A:l0-5(b) 
constituting the triggering of when the pubhc announcement takes 
place is deemed to be without merit. Not only would the adoption of 
such reasoning permit the time frame for such announcement to 
trigger the five-day time limit to be as late as April 21, 1989 (any 
day within the first or second week. following the annual school 
election) but such statute govern1ng annual organization makes no 
mention of a requirement to formally announced election results.* 

In reaching his conclusion in this matter, the Commissioner 
must look to the intent of the Legislature both as to what 
constitutes the formal announcement of the election results and the 
purpose for establishing a strict time limit for requesting an 
election inquiry. Where, as in this case. the statutes speak to the 
announcement of the election results upon receipt of the certifying 
of the absentee ballots but no specific means or time frame are 
established for such certification nor do any subsequent statutes 
provide for the issuance of a public announcement of results. the 
Commissioner must look to the guidance provided by the Court in 
fathoming the legislative intent. In this regard, the Commissioner 
finds instruction in the following excerpt from the Supreme Court in 
Wright v. Vogt, 1 N.J.L. 1 (1951): 

***'fhe aim of judicia~ con11truction is to 
asc,rtain the sense in which the ter•s were 
employed by the legisl~ttiYe body. City tff~iu 
Committee v. Board of Commissioners of Jersey 
City, 134 N.J.L. 180 (~&A. 1946). 

It is the general rule that exceptions in a 
legislative enactment are to be strictly but 
reasonably construed. New Jersey State Board of 
Optometrists v. S.S. Kresge Co .• 113 N.J.L. 287 
(Sup. Ct. 1934), modified and affirmed, 115 
N.J.L. 495 (E.&A. 1935). But this rule, like all 
canons of interpretation. yields to the intention 
revealed by the context. The inquiry in the 
final analysis is the true intention of the law; 
and. in the quest for the intention, the letter 
gives way to the obvious reason and spirit of the 
expression. It is the settled rule that the 
construction may · be enlarged or restrained 
according to the evident sense of the lawgiver. 

* In fact, N.J. S .A. 18A: 10-3b permits the organization meeting to 
even meet within three days later than the end of the second week if 
there is a lack of a quorum. 
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The words used, even in an exception, may be 
expanded or limited to effectuate the manifest 
reason and obvious purpose of the law. The 
spirit of the legislative act will prevail over 
the 1i teral sense of terms. Compare Finnegan v. 
State Board of Tax Appeals, 131 N . .J.L. 276 (~. 
Ct. l944). The intention is taken or presumed 
according to what is consonant to reason and good 
discretion. Lynch v. City of Long Branch, 111 
N.J.L. 148 (Sup. Ct. l933). The particular words 
are-EO be made responsive to the reason of the 
enactment. Where the reason of the regulation is 
general, though the provision is special, it has 
a general acceptation. Dwarris on Statutes, 
p. 45. That which is reasonably 1mplled is as 
much a part of the ordinance as that which is 
expressed. Compare Pine v. Okzewski. 112 N.J.L. 
420 (§.~. 1934); Fedi v. Ryan, 118 N.J.L. 516 
{Sup. Ct. 1937); Brandon v. Montclair, 124 N.J.L. 
135 {Sup. Ct. 1940), afftrmed 125 N.J.L. 367 
(E.&A. 1940); Kobylarz v. Mercer, 130 N.J.L. 44 
<~·~· 1943). (emphasis supplied) -m 6) 

The Commissioner finds further support in the admonition of 
the Supreme Court that "[w]here a literal rendering leads to a 
result not in accord with the essential purpose and design of the 
Act, the spirit of the law will control the letter." (New Jersey 
~ilders, Owners and Managers Assn• v. Blair, 60 N.J. at 338, as 
c1ted in State v. Carter, 64 N.J. 382, 391 (1974) 

Further, Iince the issue involved here is not when or how 
official certification of the absentee ballots takes place but when 
petitioner had effective knovledge of the election results 
sufficient to trigger his request for an inquir'f, it is 
uncontroverted that a public announc~ment was made on th~ evening of 
April 4, 1989 upon close of the polls. (See Petitioner's Letter 
Memorandum, dated May 17, 1989, at p. 2.) 

There is no question, whether the written certification of 
absentee ballots took place later or not, that petitioner had or 
should have had sufficient basis upon which to assert his right to 
an inquiry based upon the public announcement of results on the 
evening of April 4, 1989. 

For the foregoing reasons, the Commissioner finds that the 
public announcement contemplated by the Legislature to trigger the 
five-day time limit within which to file a request for inquiry 
pursuant to N.J.S.A. 18A:l4-63.12 was the public announcement of 
elect ion results wh1ch occurred on April 4, 1989. Consequently, 
petitioner's request for inquiry filed with the Commissioner on 
April 14, 1989 was untimely. 

COMMISSIONER OF EDUCATION 
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~tatr of Nrw'Jtr.sry 

OFFICE OF AOMINISTRATIVE LAW 

IN THE MATTER OP THE TENURE HEARIHG 

OP .JOHN FA.RGO, SCHOOL DJSTBICT OF THE 

BOROUGH OP NORTH AllUNGTON, 

BERGEN COUNTY 

Glenn T. Leonard, Esq., Cor petitioner 

TRANSCRIPT 

ORAL INIT'IAL DECISION 

OAL DKT. NO. EDU 6946-88 

AGENCY DKT. NO. 279-8/88 

Stephen N. Drateh, Esq., Cor respondent 

(Greenberg, Margolis, Ziegler, Schwartl:, Dratch, 

Fishman, Franzblau ~ Falkin, attorneys) 

Record Closed: November 8, 1989 Decided: November 9, 1989 

BEFORE ELINOR R. REINER, ALJ: 

This is a transcript of the administrative law judge's October 4, 1989 Oral Initial 

Decision, pursuant to N.J.A.C. 1:1-18.2. 

Nt-w J~tr.\1!1' h Atr Equal Opportunity Emplavu 
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OAL DKT. NO. EDU 6946-88 

END OP TRANSCRIPT 

This oral tleeision p111y be adopterl, moditied or rejected by the COMMISSIONER OP 

THE DEPARTMENT OP EDUCA'nON. SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However. it Saul Cooperman does not so act in 

forty-five (45) days and unless such time limit is otherwise extended, this recommended 

decision shall become a Cinal decision in accordance with~· 52:14B-IO. 

I hereby PILE this Initial Decision with Saul Cooperman for consideration. 

DATE 

DA'l'E 

DATE 
jp 

,~ 

;, ~ / /:~,.--
EUNORICREINER. ALJ 

DEPARTMENT OF EDUCA110N 

-2-
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STATE OF NEW JERSEY 
OFFICE OF ADMINISTRATIVE LAW 
DOCKET NO. EDU 696-68 
AGENCY REF. NO, 279-B/68 

5 IN THE MATTER OF 

6 

7 

THE TENURE HEARING OF 
JOHN FARGO SCHOOL, DISTRICT 
OF THE BOROUGH OF NORTH 
ARLINGTON, BERGEN COUNTY 

INITIAL DECISION 

8 - - - - - - - - - - - - -
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10 

11 
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14 

15 

16 
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18 

19 

20 

21 

22 

A P P E A R A N C S S: 

october 4, 1989 
Newark, New Jerse~ 

Commencing at 3 p.m. 

MESSRS. GREENBERG, MARGOLIS, ZIEGLER, SCHWARTZ, 
ORATCH, FISHMAN, FRAP~P~AU & FALKIN 
BY: STEPHEN N. DR.~eN. Ji~· 
Attorneys for John Parvo 

GLENN LEONARD, ESQ. 
Attorne~ for Petitioner Board 

TALIAH J. HAMEED 
Certified Shorthand Reporter 

Reporting Services Arranged Through: 
23 ESSEX-UNION REPORTING SERVICE 

Certified Shorthand Reporters 
24 161 Eaqle Rock Avenue 

Roseland, New Jersey 07066 
25 (201) 228-3118 

C 0 M P U T E R A I 0 E 0 T R A N S C R I P T 
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The next part of this is the 

Initial Decision in this case. I have 

indicated to counsel that I would agree to 

give the decision orally today. I know that 

everybody was waiting for the decision. 

hot want to have them wait any longer for ~he 

decision. It's important that it be 

rendered. I indicated that I would have a 

transcript of this if the Board of ~ducation 

agreed to pay for the transcript for the 

convenience of the Commissioner of Education 

for his review of this determination. 

I want to state at the outset 

befote I start the tnitial Decision that all 

or the student•· names must be initial~. 

if there is any confusion by the court 

reporter as to that, they must, 

initials. I have attempted, in 

in fact, 

drafting 

So 

be 

portions of this, to use the initial. If I 

make a mistake at some point, I will ask that 

the record be confirmed so that we can only 

use initials. I don't want to hurt any of the 

students by their name, although that was 

done, of course, for the hearing. 

The second part of this is I'm 
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going to ask the court reporter if there i* 

any question about what I am saying or if I am 

going too fast, I'll ask the court reporter to 

please stop me because I want to make sure 

that the Commissioner has a record of exactly 

what was said. And the third part of this is 

that I reserve the right in reviewing the 

transcript to make any grammatical changes or 

any changes in dates, minor corrections in 

order to conform with what I had intended to 

say. So I reserve that right to look over the 

transcript and make any changes that really 

are necessary. l ~~~~ not change in 4ny 

manner the substance of the determinatton 

here. 

This is In the Matter of the 

Tenure Hearing of John fargo, School District 

of the Borough of North Arlington, Bergen 

County. I will put down as the record close 

date October 4, today•s date. 

the Procedural History . 

Beginning is 

PROCEDURAL HISTORY 

On August 24, 1988, petitioner, 
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Board of Education of the Borough of North 

Arlington, certified charges of unbecoming 

conduct to the Commissioner of Education 

) 

against respondent, John rarqo. on September 

15, 1988, respondent filed a certification in 

opposition to the charges and on September 22, 

1988, the Department of Education, Bureau of 

Controversies and Disputes, transmitted this 

dispute to the Office of Administrative Law as 

a contested case pursuant to N.J.S.A. 52:14F-l 

ll~ 

There is a footnote at this point 

which reads as follows: 

It it to be noted that on January 

27, 1988, respondent fargo was suspended from 

his tenured teaching position with the North 

Arlington Board of Education. Mr. !:'argo filed 

a petition with the Commissioner of education 

seeking his immediate reinstatement to his 

teaching position. The Commissioner referred 

the matter to the Office of Administrative 

Law, and on July 26, 1988, Judge Philip Cummis 

issued an initial decision dismissing the 

matter. on September 2, 1988, the 

Commissioner of Education affirmed the aoard's 
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action to suspend petitioner with pay. Noting 

the fact that the order was consented to by 

counsel for the parties and that charges had 

been certified against John fargo, the 

Commissioner dismissed the petition of appeal 

as being moot by virtue of the Board's 

certification of tenure charges on August 24, 

1988. 

That ends the footnote. !:lack into 

text. 

After notice to all parties, a 

prehearing conference was held on November 21, 

1988. At that time, the issues were defined 

as follows: 

l. Did the alleged actions of 

respondent, John Fargo, constitute conduct 

unbecoming a teaching staff member or other 

just cause in violation of N.J.S.A. 

18!:6-10?. 

2. If the charges are found to 

be true, would such alleged conduct warrant a 

dismissal or reduction in salary or other 

action? 

liB 
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At the time of the prehearing, the 

evidentiary hearing was scheduled for January 

30, 31, February 1, 2, 3, 7, 8 and 9, 1989 at 

the Office of Administrative Law. This matter 

was heard on those dates. As a result of 3. 

request for the production of pupil records of 

certain students who were witnesses in the 

action, the matter was concluded on April 14, 

1989 when this issue could be resolved~ As a 

result of the difficulty in receiving the 

requisite transcripts necessary for the 

submission of briefs, the briefing schedule 

was amended. The record closed on October 4, 

1989 after the sdb*ission of the last ~earinq 

brief and the determination of petitioner's 

motion to delay the restoration of salary 

payments to John Fargo for the 1989 school 

year. 

STATEMENT OF THE CASE 

At issue is essentially whether 

respondent from September 1987 through January 
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26, 1988 engaged in certain sexually and 

emotionally abusive behavior with several male 

students on school grounds. 

is alleged that: 

Specifically, it 

(a) in September 1987, John fargo 

touched the genitals through the clothing of a 

male student, S.M., with his hand in class; 

(b) between Thanksgiving and 

Christmas, 1987, John fargo touched the 

genitals through the clothing of a male 

student, S.M., three times with the eraser end 

of a pencil; 

(c) between September 1987 and 

January 26, 1988, John Fargo pinche<i the 

buttocks of a male student, S.M.; 

(d) John Fargo between September 

1987 and January 26, 1988 repeatedly touched 

and rubbed the thigh and groin area of a male 

student, S.M.; 

(e) from September 1987 through 

January 26, 1988, John Fargo repeatedly 

touched and rubbed the leg and inner thigh of 

a male student, D.P., in his classroom; 

(f) between September 1987 and 

January 26, 1988, John Fargo touched the penis 
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through the clothing of a male student, D.P., 

twice with the eraser end of a pencil; 

( q) between September 1987 and 

Ja.nuary 26, 1988, John Fargo, in the 

classroom, attempted to grab with his hand the 

penis of a male student, D.P.; 

(h) before Christmas 1987, John 

Farqo twice grabbed the buttocks of a male 

student, D.P., in a classroom causing D.P. to 

forcibly repel Fargo by throwinq him to the 

<:Jround; 

( i } prior to Christmas 1987, a 

male !tudent, D.P., .lUll standing under a 

d~~orative ball-shaped Christmas ornament in 

class sinqing jingle bells. John Fargo 

attempted to grab the genital area of D.P. 

while speaking the words "jingle balls.• 

had to repel the advances of John Fargo; 

( j ) between September 1987 and 

D.t'. 

January 26, 1988, John Fargo, on several 

occasions, would make inappropriate and 

indecent ·remarks to a male student, D.P., in 

class, such as "Oh, you have a tight ass 

today.• 

( k) between September 1987 and 
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January 26, 1988, John Fargo consistently used 

improper, indecent, sexually provocative and 

profane language in class; 

(1) on or about October or 

November 1987, John Fargo hit the buttocks of 

a male student, c.o., in class with his hand 

or a book; 

( Ill ) in December 1987, John Fargo 

approached a male student, J.B., in the school 

hallway and stated to him, •have fun with your 

mom last night screwing her,• so upsetting 

J.a. as to cause him to push John Fargo 

against the locker; 

(n) between September 1987 and 

January 26, 1988, John F~rgo put his hand an 

the knee and thigh of a male student, J.B., 

requiring J.B. to push fargo's hand away; 

(o) between September 1987 and 

January 26, 1988, John Fargo approached a male 

student, J.B., and said to him, •did you screw 

your girl friend last night?• 

(p) between September 1987 and 

January 26, 1988, John fargo has engaged in an 

established sexu~lly abusive practice of 

touching the knees, inner thighs, buttocks and 
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genital area of male students; 

( q) between september 1987 and 

January 26, 1988, John Fargo has engaged in a 

pattern of the use of highly inappropriate, 

sexually provocative and profane language in 

classrooms in the presence of classified 

students; 

( r) between September 1987 and 

January 26, 1988, John Fargo by and through 

his conduct and actions as referred to herein, 

and otherwise as established through 

statements made by students formerly in his 

classes, established an inappropriate 

atmosphere in hll classroom, of fear, 

harassment, uneaslnels and uncomfort\bleness 

to the detriment of all students, manifesting 

itself in the unwillingness and refusal of 

students to appear after class. 

UNDISPUTED fACTS 

In an effort to place this 

controversy in its proper perspective, this 

court notes that a number of facts are 

undisputed. They may be summarized as 
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follows: 

l. John fargo graduated from 

W~lliam Paterson in May 1975 with a bachelor 

of arts degree in special education and a 

minor in speech correction. He is certified 

as a teacher of the handicapped and as a 

speech correctionist. 

2. Fargo is presently ea~ning 

his masters degree in speech correction at 

William Paterson College. 

3. Fargo is married and his wife 

is a college teacher. 

one-half old son. 

He has a five and 

4 • On or about March 1976 ~argo 

was employed by the Harrington ?ark Soard of 

Education as a special education teacher, 

teaching a class of neurologically impaired 

elementary school students. He worked in 

Harri~gton Park until June 1977 when he was 

bumped from his position. 

5. Fargo became employed in 

Rochelle Park as a supplemental teacher on or 

about January 1978 and served in thi~ capacity 

and as a special education teacher until June 
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1979. 

6. ~argo worked as a substitute 

at Bergen County Vocational School from 

september 1979 to December 1979. 

7. Fargo applied for a position 

in North Arlington on or about November 20, 

1979 and began his employment with petitioner 

on or about January 1989. 

8. from January 1980 to June 

1981, Fargo served as special education 

teacher at Wilson School, teaching students 

eight to twelve years old. 

9. From September 1981 until 

1983, Fargo wotked ~t Jefferson School, an 

elementary school, as-a special education 

teacher. He taught in a self-contained 

program and was evaluated by Grace crane, 

special education supervisor. 

10. From 1983 to June 1986, Fargo 

taught as a special education teacher at 

Roosevelt School. He served as the primary 

teacher for approximately ten students. 

11. Fargo received tenure in 

North Arlington after three years and received 

all salary increments until January 1988. 
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12. Fargo's teaching evaluations, 

both formal and informal, are positive. 

through R-22 in evidence.) 

(H-8 

13. Beginning September 1986, 

Fargo was assigned to North Arlington High 

School. Petitioner exchanged him and the high 

school special education teacher. l:'etitioner 

reduced the period in the special education 

resource room in order to allo~ ~argo to 

deliver speech correction services one period 

a day. 

14. l:'etitioner saw one student 

for speech correction services one or two 

times a week. He had five teaching periods in 

the resource room and one period of speech 

correction, in addition to a planning period 

and a lunch period. 

15. Mr. Fargo is a resource room 

teacher at the high school. He teaches 

English, Math, and Social Studies. 

16. Mr. ~argo teaches five 

classified students at a time, approximate~y 

25 a day. The students he sees are primarily 

perceptionally impaired or neurologically 

impaired. They are mainstreamed but spend one 
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or two periods a day in the resource room. 

1 7 • Fargo had access to the child 

study team records and reviewed them. 

18. During the school years 

1986-87, and 1987-88, fargo was in room 313 A 

sharing it with Mr. Tortora, the other 

resource teacher. The room was divided by a 

bookcase which ran the width of the room with 

a five foot qap on the sides and vertically ~p 

to two feet from the ceiling. Fargo was on 

one side and Tortora was on the other side of 

the bookcase. Fargo sometimes conducted a 

class at the same time that Mr. Tortora taught 

a class. 

students. 

Mr. Fargo heard Tortora talk to 

19. During the school year 

1987-88, Eileen Glowacki, a supplementary 

education teacher, was assigned to the 

resource room predominantly used by Mr. ~argo 

and Mr. Tortora. Apparently, she was assigned 

students by the Child Study Team and taught by 

herself on the side not being used by Fargo or 

Tortora. She usually taught on Tortora's 

side. For two other teaching periods, when 

Fargo and Tortora used the rooms, she used a 
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different room. Miss Glowacki did not observe 

Mr. Fargo teaching during the 1987-88 school 

year; nor did she observe what occurred in his 

classroom. 

2 0. During Fargo's second year 

at the high school, no one assisted him in 

class. 

21. For the applicable period at 

issue, Fargo's students included B.M.,·c.o., 

K.B., D.P., J.B., S.S., R.R., D.H., and E.R. 

2 2. The students he had were in 

different grades, were of different ages, and 

were taught different subjects of 

instruction. This required specit4~ and 

careful planning. Fargo's procedure was to 

alternate from student to student and give 

individual instruction at his desk. He called 

students individually to sit up at his desk 

and receive instruction. 

23. Mr. Fargo issued a 

disciplinary referral for D.P. on December ), 

1987. He indicated in the referral that D.P. 

persisted in talking, joking and wandering to 

313 B during class. He was told to stay with 

Mr. Ehrlich for the remainder of the period . 
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That's R-27 in evidence. 

24. The psychological evaluation 

for J.B. dated April 30, 1987 indicates J.e. 

is classified E.D., following a long history 

of alcohol and drug abuse. Of import, the 

psychological evaluation indicated that 

personality testing indicated some anxiety 

relating to impulse control, which at times 

placed J.B. under tension, particularly in a 

new situation. However, the psychologist 

believed that for his age and the difficulties 

he managed to resolve, he has made remarkable 

progress and adequate adjustment. The report 

noted his intellectual classification as 

bright average range.- R-28 in evidence. 

2 5. The psychological evaluation 

for B.M. dated March 13, 1987 indicated that 

he is of average intelligence. The reason for 

referral was poor academic progress. The 

report noted that B.M. has a very positive and 

cooperative attitude toward both school and 

his teachers. It noted that B.M. ·s most 

significant difficulties lie in the emotional 

area and these intrude into the perceptual and 

cognitive aspects of his personality. 
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Projective testing ran two themes, a 

relatively strong dependence need and 

difficulty in handling his anger as aggressive 

impulses. The report noted that S.M. has 

difficulty being present to what is actually 

going on, which may account for his poor 

performance at school and inability to sustain 

attention. a.M.'s poor self-image and 

feelings of inadequacy have been exacerbated 

by his long struggle with school and need for 

approval. Learning difficulties, coupled with 

consistent school failure have produced a poor 

self-image and feelings of inadequacy in a.M. 

He has a strong dislike for school. £motional 

components also continue to play •n important 

part in S.M. •s motivation. S.M. •s inability 

to keep up with his peers and classes, his low 

frustration tolerance, .all contribute to a 

very angry, alienated young man who tries to 

put up a good front but who has not developed 

adequate and positive coping skills in time of 

stress. Academic support is highly 

recommended to address learning difficulties, 

but of equal importance is personal counseling 

to address the anger and poor impulse control 
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that is getting in the way of positive 

adjustment. (R-30 in evidence.) 

l 7 

26. The psychological evaluation 

fpr D.P. dated May 19, 1987 indicates he is of 

average intelligence. He was referred for 

poor academic functioning and reported 

inappropriate behavior at times. Strength ~n 

the verbal area were in subtests which measure 

the ability to conceptualize ideas and to 

demonstrate the ability to make appropriate 

moral judgments. Weakness appeared in the 

subtest which measured the ability to retain 

inf6r~ation requitfd •nd the ability to apply 

basic processes of arithmetic to word 

problems. Strengths in the performance area 

were in tests which measured the ability to 

discriminate essential from non-essential 

details and good rote memory. Other 

performance tasks indicated poor visual 

perception, organization and coordination. 

The test results pointed toward a learning 

disability and the processing of information 

in language and math. Personality testing 

portrayed the profile of a young ado~escent in 

conflict, and who was highly anxious regarding 
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his control of hostile emotions. 

D.P. perceives the environment as threatening 

and harmful to him and strives to maintain ego 

control in spite of contrary impulses. 

feelings interfere with concentration and also 

tend to direct him in relieving stress by 

inappropriate laughter and moving about to 

ease tension. (R-32 in evidence.) The report 

of social and adaptive behavior assessment for 

D.P., dated May 29, 1987, reveals that in 

terms of social functioning o. P. is concerned 

about his grades, but seems even more 

concerned about social and emotional issues. 

He mentions concern• w~th peers. p.l'. says he 

is teased a lot. He does not know how to deal 

with friends and it worries him. D.P. has a 

strong sense of right and wrong and feels 

internal pressure when he senses he is doing 

so111ething wrong. At the same time, D.P. is a 

follower who wants to be liked and has a hard 

ti111e saying "no.• D.P. indicates he feels 

internal pressure and is concerned about 

losing control. He says he has a longstanding 

problem of laughing at inappropriate times. 

D.P. is also concerned that he will physically 
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hurt someone, especially his mother. 

l 9 

(R-34.) 

2 7. It became clear at the 

hearing that Mr. Fargo enjoyed a reputation as 

being a good teacher. 

A. Claire Green, employed by 

petitioner for 14 or 15 years and an 

elementary school principal at Washington 

School for one year testified that she served 

as principal at Washington and Roosevelt 

Schools for 14 years. She noted that Fargo 

was a teacher of a special class for the 

neurologically impaired at Roosevelt for the 

schoo~ years 1964-85 and 1965-86. Having 

observed Fargo in a elassroom setting (~he 

conducted one formal observation and casual 

observations), she formulated the opinion that 

he was efficient, well organized and an 

effective teacher. Green, who knew Fargo 

casually and not outside school, opined that 

he enjoyed that reputation in the school. 

B. Similarly, Katherine Killeen, 

employed by petitioner as a school 

psychologist for nine years at the high school 

and a member of the Child Study Team as a 

psychologist, indicated that she knows Fargo 
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based on his Mork in the elementary school 

with neurologically impaired students. Noting 

that she had contact with Fargo on a special 

project with resource students when he first 

arrived, she explained that Fargo was 

instrumental in making the project work. She 

stated that she did not have daily contact 

with him after the 1986-87 school year, but 

did have contact with him regarding certain 

st1.1dents. She opined that Fargo is an 

excellent, methodical, conscientious teacher. 

If he had any doubts that the child was 

capable of work, he sou~ht advice. Th~ report 

from Roosevelt wa, that he was a te4cher of 

the neurologically impaired and did a good job 

with the students. 

c. Fargo was observed by 

Superintendent Blanco to be effective. 

o. Eileen Glowacki, employed by 

petitioner from September 1985 to September 

1987, worked with Fargo as a teacher's aid 

from September 1985 to June 1986 in Fargo's 

neurologically impaired class, teaching a 

group of students reading and englis~. She 

indicated that Fargo was an excellent teacher, 
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dedicated and giving. If a student was in 

trouble, Fargo ·went above and beyond.· She 

indicated everything he did was always for the 

students benefit. His lesson plans were 

impeccable. He checked to see that the 

assigned work was completed. 

£. Veronica Veronica Madigan. a 

learning disability consultant, has known Mr. 

Fargo for ten years. 

his teaching skills. 

She was impressed with 

She opined that he is 

helpful. 

cared. 

His input was excellent because he 

F. Mr. Anthony Tortora opined 

that Mr. Farqo Vat ~•ll organized an1 

conscientious. 

28. On January 14, 1988, B.M .• a 

student in Mr. Fargo's classroom was issued a 

disciplinary referral by John Fargo. The 

referral stated that B.M. "insisted on joking 

around and laughing during class instruction. 

He also spent a good deal of class time 

complaining about some old assignments in 

today·s lesson. Halfway through the period he 

was asked to leave the room. Just before he 
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left, he stated 'I'm going to get you in 

trouble.'" (P-1 in evidence.) 

On January 14, 1988, S.M. 

went to see Charles Ehrlich, employed by 

petitioner for 19 years and supervisor of 

special needs for the last one and one-half 

years, with the disciplinary referral from 

John Fargo. 

) 0. S.M. made certain 

allegations to Charles Ehrlich as to Mr. 

Fargo's improperly touching him. It is the 

basis of these allegations which caused an 

investigation into touching by John rargo and 

which forms the b~tis of the ten~re c~arges 

here. 

)l, DYFS, Division of Youth and 

Family Services, did an investigation into Mr. 

Fargo's action in conjunction with the Bergen 

County Prosecutor's Office. 

32. Alyson Blake, an 

investigator for DYFS, was present when J.a., 

D.P., S.M., S.S., K.i::l., R.R., D.H., and C.D. 

were interviewed. Also interviewed were Mr. 

Tortora, Miss Madigan, Mr. Ehrlich and Mr. 

Ferguson. 
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33. OYFS issued ~ confidential 

report on May 20, 19BB prepared by Alison 

Blake. 

H. On March 9, 1988 Blake and 

Leonard Barazaitis communicated to 

superintendent Blanco, received by him on 

March 10, 1988, that an investigation had been 

conducted and that the authors of the letter 

felt respondent's presence in the classroom 

could produce an element of risk to the 

children. It was recommended that if Farqo 

must be reinstated, he be reinstated to an 

a4minlsl.rative polition, precluding him fr'm 

contact with the student body. 

35. Blawe communicated to 

superintendent Blanco on January 25, 1988 that 

when DYFS was investigating, the school board 

should not do its own investigation at the 

same time. 
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TESTIMONY 

The hearing centered on testimony 

presented by the Board in support of the 

charges and John Fargo's defense to them. 

I. THE TOUCHING OF B.M. 

B.M. was 16 years old at the time 

of the hearing. He no longer attends school. 

He stated that he had Mr. Fargo in September 

1967 for English while he was in the ninth 

grade; he had no complaints about him. When 

he was in tenth Qf&d., Mr. FargQ tauqht him 

English during the seventh perioq at 12:35, 

five days a week, in room 313. 'l'here were 

four other students in the classroom. I:L M. 

indicated that he had problems dealing with 

Mr. Fargo. Fargo called students up to the 

desk to work with him. He required them to 

sit alone with him and moved his hand up the 

students• leg. More particularly, S.M. 

indicated that at the end of November and 

prior to Christmas, Mr. Fargo asked him to 

come up to his desk to work. He moved his 
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chair next to Fargo's, on the same side of 

desk as Mr. fargo's, and their legs were 

touching. S.M. recalled that Mr. Fargo 

.::s 

touched his penis through his clothing. !L M. 

stated that he grabbed Mr. Fargo's arm, shoved 

his hand away and went back to his desk. He 

further recalled that Mr. Fargo took a pencil 

and jabbed it on his penis with the eraser 

side. Mr. Fargo poked him with the pencil. 

and their legs were touching. He stated that 

Mr. Fargo poked him with the eraser on one 

occasion three times. S.M. pushed him away 

bUt ti!d nothinq; Mr. fargo said he was 

kiddll'lg. S.M. i~dic:ated that Mr. Fargn pr:.ked 

him one time on another occasion when he was 

sitting next to him at his desk. He stated 

that he pushed him but could not recall if he 

said anything. 

kidding. 

Mr. Fargo said that he was 

In further testimony, S.M. 

indicated that Mr. Fargo cursed in class and 

used such words as "come" in a sexual manner. 

Mr. Fargo had put his hand on B.M.'s shoulders 

and pinched his butt. More particularly, 8. M. 

indicated that when he was with his girl 
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friend at his locker and bending over to get 

his books, Fargo grabbed his butt. Since he 

did not want a scene, he said nothing. Mr. 

Fargo also said nothing. B.M. indicated that 

he told no one about fargo touching his butt. 

Referring to P-1 in evidence, ~.M. 

stated that when Mr. Fargo indicated that he 

would refer him, he said go ahead and walked 

out of the room. He did not believe Fargo 

would send the referral because he only 

threatened to make referrals but did not issue 

them. Since September 1987, B.M. received no 

otfler referral.$. 

January 14 was not the first tim• that he had 

acted out in class. He recalled that Mr. 

Fargo had told him to stay after school for 

acting out in class. He did not show up, and 

Mr. Fargo simply added days on to the 

discipline. He admitted that he did not like 

having received the referral, although it was 

justified, and he wanted to get even. Thus, 

he told Ehrlich about the incidents. B.M. 

further admitted that he believed he should 

not be in Fargo's class and wanted to get out 

of it. Thus, he went to Mr. Ehrlich and told 

140 

You are viewing an archived copy from the New Jersey State Library.



2 

) 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

l) 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

27 

him about the pencil, Mr. Fargo's hands al( 

over him, and the fact that Fargo cursed. 

B.M. testified that he spoke to no one after 

t h,e meet in g of January 1 5 , 1 9 B 8 . He recalled 

that he told Mr. Tortora about Mr. Fargo 

touching him and poking him in Ms. Glowacki's 

and D. H. •s presence prior to the time he 

reported the incident. Mr. Tortora advised 

him that Mr. Fargo would not do that. (O.H. 

was present for two minutes of the 

conversation). In further testimony, B.M. 

indicated that the incident made him nervous. 

He went to Sister Monica for counseling at 

Queen of Peace Church and told her what had 

happened. 

On cross-examination B.M. recalled 

that after Thanksgiving, both he and Mr. Fargo 

were on one side of the desk and that he sat 

closest to the window. Mr. Fargo first 

touched his left thigh. He ran his hand up 

his leg, and it remained on his penis. B.M. 

shoved his hand away once. He recalled that 

Mr. Fargo said he was kidding. He believed 

that he told his mother that night and that it 

was discussed at dinner with his father. B. M. 
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said that he did not want his parents to call 

the school. He believed that the jabbing 

incident occurred at the end of November and 

December 1987, probably one or two weeks after 

the first incident. Mr. Fargo hit his penis 

with a pencil, jabbing it three times. B.M. 

revealed that it occurred so quickly that he 

could not stop the jab. He recalled that he 

spoke to his mother about it that evening. 

When she indicated she would call the school, 

he told her that he could take care of it 

himself. S.M. did not know whether or not she 

called the schoo~. 

S.M. recalled that t~• n•xt day 

Mr. Ehrlich told Mr. Ferguson what S.M. had 

told him the day before; that is, about Mr. 

Fargo grabbing his thigh and moving it to the 

penis and jabbing his penis with a pencil. 

When Mr. Ferguson asked S.M. if this was 

right, S.M. said •yes." Mr. Ferguson asked 

him if this was blackmail of a teacher. 

Noting that Mr. Roden and Mr. Kinlock arrived, 

S.M. indicated that he informed all of them of 

the incidents and that he had told Mr. Tortora 

and Ms. Glowacki of the incidents. Similarly, 
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when he went to the prosecutor's office, he 

indicated that he had told Mr. Tortora and Ms. 

Glowacki. 

He further indicated that he told 

D.P., who was his best friend at the time 0t 

the incidents. Although he could not rememoer 

when he told him, he stated that he told D.P. 

after he had told the administration and after 

Mr. Ferguson told him to keep it 

confidential. Although B.M. first indicated 

that he told D.P. that Fargo touched him in 

"certain spots," he later stated that he told 

o.t. that Fargo :ouched his "dick." He could 

hot recall that he told D.P. that Mr. f'~rqo 

touched his "balls" but admitted that Mr. 

Fargo did not touch his balls and that he 

would not have told p,p. a lie. In further 

testimony, he admitted that he could have told 

D.P. of the incidents before he went to Mr. 

Ferguson, or both before and after he told 

Ferguson. He also stated that he told his 

girlfriend and could have told J.B. 

Questioned as to his employment with Jarvis 

Oil company, he indicated that he and D.P. 

were terminated after Jarvis complained that 
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money was missing, after he worked there for 

three months. On redirect examination, he 

indicated that he was fired from Jarvis 

because D.P. blasted the radio and "screwed up 

a lot on pumping gas.• 

Next to testify was Mary M., 

B.M. 's mother, who confirmed B.M. 's 

testimony. Noting that she knows John Fargo, 

she testified that from September 1987" to 

January 1988, B.M. complained. on one 

occasion, he complained about being required 

by Fargo to sit close to him. Noting that 

a.M. does not lik• b•d breath or someone 

smelling funny, she recalled that h• contended 

that Fargo did not smell good. a.M. also 

complained that Mr. Fargo put his hand on his 

leg and went up his inner thigh. Mary M. 

could not recall when B.M. told her this. on 

another occasion, a.M. told her that Mr. Vargo 

went all the way up his inner leg, and a.M. 

pointed to his genital area. He said Fargo 

poked him with a pencil. When she asked 

where, he said •a certain spot• and pointed to 

his genital area. 

After a.M. complained about being 
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touched, Mary M. called Ms. Madigan and asked 

Madigan to take B.M. out of Fargo's class. 

She told Madigan B.M. was not getting along 

with Mr. Fargo and was not learning, but did 

not say why. Mrs. M. wanted him out of the 

~lass but did not want to hurt anyone. 

Madigan asked her to give it some time. She 

admitted she did not call Fargo, the principal 

or Mr. Ferguson. 

She did recall being contacted by 

Mr. Ferguson and asked if a.M. had complained 

about Fargo. She told Ferguson that B.M. 

co•plfined about the "l@g" and "pencil." 

PetgUson asked het ~hy she had not broUqht it 

to his attention. 

She further recalled that B.M. 

said Fargo was not a good teacher and used 

curse words that a teacher should not use. 

She recalled that when B.M. started 

complaining, she took him to Sister Monica, a 

family counselor at Queen of Peace. She 

believed B.M. told Sister Monica about Mr. 

Fargo and continued to see her once a week for 

a few months. 

On cross-examination, she could 
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not recall the dates of B.M. ·s complaints. 

She did not recall how many times B.~. 

complained about being too close to Wargo and 

could not recall if a.M. told her at different 

times about each incident. She stated that 

B.M. told her that Mr. Fargo moved his hand up 

his inner thigh and touched a certain spot. 

on further questioning, she stated that B.M. •s 

friends from September 1987 to January· l9BB 

included S.M., c. and D.P. B.M. was not too 

friendly with J.B. She admitted that her 

husband knew of the sexual incidents. He 

stated that if th• t•&eber requir•d a.M. to 

sit too close or •continued," ht wo~ld see 

him. She further revealed that S.M. told her 

that he had talked to Mr. Tortora about this. 

Further support, both directly and 

indirectly, for a.M. •s allegations was offered 

by students D.P., s.s., IC.B. and R.R. D.P. 

recalled that he had had a discussion with 

B.M. about Mr. Fargo. He recalled that S.M. 

described the pencil incident in the same 

manner as D.P. described Mr. Fargo touching 

him. He recalled that S.M. told D.P. that he 

had had an incident with Fargo and that Fargo 
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jabbed him with a pencil. 

LJ 

S.M. punched Fargo 

in the chest and Fargo, seated at the desk, 

moved backwards and hit his head on the 

radiator. Fargo wrote out a referral (D.P. 

thought because S.M. punched him.) S.M. told 

Madigan who got all of the students together. 

D.P. recalled that he saw S.M. in school and 

that S.M. was "pissed off," Questioned about 

his deposition, he admitted saying that S.M. 

told him that Fargo "grabbed his balls.N He 

was not sure whether S.M. told him about "his 

balls" or that he had been "jabbed with a 

pencil." 

on cross-~xamination, D.~. 

admitted that he has known S.M. since sixth 

grade and that he was his best friend. He 

acknowledged that they were "kind of fired" 

from Jarvis Oil because of their relationship 

with customers and "missing money." He 

alleged that he and his friends did not 

discuss Fargo, but he had heard he was a 

In further testimony, he stated that 

he does not "hang out• with S.M. anymore. 

Since october 1988, his best friend has been 

J.B., whom he has known since eighth grade. 
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~' Next to ,testify was s.s., a ... •.. 
2 gradu.te of North Arlington High School in 

June 1988. He is presently 19 years old and 

' '· 

4 emplo~ed as a clerk. Classified by the Child 

5 Study Team in eleventh grade, he te~tified 

0 that in September 1987, while in the twelfth 

7 grade, he had Mr. Fargo as a teacher for the 

8 first time. Fargo taught s.s. ~nglish lab, 

9 seventh period, 12:30 to 1:15 every day. 

10 a.M., K.a., R.R. and D.H. were in s.s.·s 

1 1 class. He noted that although he knew B.M. 

12 for about a year and one-half and played 

l 3 basketball wit~ h&•. they did no' •h4ng out• 

1 4 together. a.M, hung out with U.j, and J.a. 

15 He had not known the other students in his 

16 class before. \From September 1987 to January 

17 1988~ he observed Mr. ~argo, while sitting at 

18 his aesk, hit e.·M. when he was at Fargo's 

19 desk, with the eraser part of the pencil on 

20 his penis. He saw this happen once in 

21 December and again after Christmas vacation in 

22 January. He recalled that B.M. got angry. on 

23 the second occasion, Fargo and a.M. got into a 

pushing match. B.M. started shoving Fargo and 

25 pushed him into a wall. (He did not believe 
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' B.M. hit him in the chest or Fa~ hit the 

radiator). Mr. Fargo hit S.M. i'argo 

1 e f t the c l a s s , apparent 1 y to g e1~t s, , G l ow a c k i 

to watch the class. Fargo retur. d and sent 

S.M. down to Mr. Ferguson's offi'·l .•. 3.5. did 

nr;t hear B.M. say, "I'm go~ng to et you in 
l ' . 

trouble." He recalled that S.M." id not like 

Mr. Fargo's class and believed t .work was 

silly. He did not discuss the 
I . 
'dent with 

Fargo, B.M. or anyone in school.- later 

told the prosecutor. 

Next to testify in to B.M. 

was K.B., who was 16 years old the 

the ninth grade, from September 7 to 1988. 

Mr. Fargo taught him English, 

five days a week. His classmate 

S.M. and s.s. He stated that he w Mr. Fargo 

touch B.M. Fargo put his hand .M. 's knee 

on more than one occasion. He d i d: no t s e e 

Fargo attempt to grab B.M. ·s peni or his 

genitals. He saw Fargo s 1 eft 

kneecap but not move up his leg. oting that 

B.M. was sitting at Mr. Fargo's k next to 

1.49 1 
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him at the time, he :ecalled that a.M. said 

"qet off." Someti11es, a.M".move<1 his chair 

away from Fargo. He stated that he <1i<1 not 

see Fargo touch anyone other than B.M. He 

recalled that on one occasion, B.M. was sent 

out of the room because he got in trouble. He 

could not recall anything else. Noting the 

fight was verbal not physical, he heard B.M. 

say, "I'm going to get you in trouble.• He 

noted that a.M. did not like the work and did 

it only after Fargo yelled at him. He noted 

that his closest friend in the class, perhaps 

in the class were 4l4er and in h~gher 9ra4es. 

He did not "hang out" with B.M. ~r D.H. 

Next to testify was R.R., 

classified PI and considered by fargo to be a 

middle-of-the-road student. R.R. observed 

fights between Fargo and B.M. which concerned 

B.M. not doing his work. 

did not like each other. 

He opined that they 

He heard B.H. 

complain that Fargo touched him. He did not 

know how many times B.M. complained but did 

not see a.M. or other students being touched. 

He noted that B.M. is not a good friend of 
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his. K.B. is his best friend. He believed 

that B.M. sat with s.s. and they were "sort ot 

friendly." 

Additional input was otfered by 

D. H. At the time of the hearing, she was 16 

years old and in the eleventh grade. She naa 

Mr. Fargo as a teacher in tenth grade from 

1987 to 1988, for seventh period English. she 

stated that Mr. Fargo never touched her, put 

his arm around her, or made her sit next to 

him so that their legs touched. Her chair did 

not touch his, and he did not put his hand on 

hers. She said that Fargo pulled the chair 

ciose; for every~~• so that they could \e• the 

books. She recalled that Fargo and B.M., who 

was in her class, had a couple of arguments 

(she did not recall the reason for them), and 

that Fargo sometimes cracked jokes. She 

observed Fargo pat B.M. on the back. Noting 

that her desk was one foot away from Mr. 

Fargo's, she indicated that on one occasion, 

she saw F~rgo pat B.M. on the knee. B. M. 

pushed him away. D.H. could not recall if 

anything was said but recalled that fargo 

kidded around and "raised his eyebrows to 
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She noted that she did not really pay 

attention. She did her work. She recalled 

that on one occasion, she was talking to Ms. 

Glowacki and Mr. Tortora. She said that Mr. 

Fargo "may be a little funny" and S.M. said 

that ·he is a homosexual." She believed that 

she said this because of the rumors that were 

going around and giving her these ideas. She 

did not hear B.M. tell Tortora he was ~ouched 

improperly. She was not asked by Fargo to 

stay after school because she was a good 

student and her attendance was good. She 

believed Fargo was a good teacher. D.H. 

recalled B.M. comfl4ining about tne work once 

or twice and being present when ~.M. was sent 

for a disciplinary referral. She stated that 

he "acted like an idiot" but did not sl~g Mr. 

Fargo. Noting that she disliked the students 

in her class, she indicated that she did not 

always get along with S.M. and had not been 

good friends with him until the past year. 

S.M. hung out with D.P. and J.B., but not s.s. 

In support of B.M.'s testimony, 

petitioner called certain administrators to 
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the stand to testify as to S.M. ·s 

allegations. 

39 

Mr. Ehrlich, who has known B.M. 

for six years, indicated that he was teaching 

a class when B.M. came into his class on 

January 14, 1988 and sat down. Althougn he 

noted that there was no emotional immediacy 

that required him to stop what he was doing to 

attend to B.M., describing a.M. •s demeanor, he 

indica~ed that a.M., although not crying, 

seemed visibly upset. He was flushed; his 

color was red. He jumped around. He could 

not sit, and his hands were swinging. He sat 

with his head down on his chest for half an 

hour. He moved but did not talk. At 

approximately two o'clock, Ehrlich had an 

opportunity to ask B.M. what happened and was 

advised by S.M. that there was a problem in 

class. B.M. admitted he had not been sitting 

still, had been acting out and not following 

the rules of the classroom. Ehrlich told S.M. 

to see him the morning of January 15, 1988. 

On the morning of January 15, 1988, S.M. came 

to see him. Although he seemed calmer, he did 

not look Ehrlich in the eye while he was 
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40 

Ehrlich recalled that a.M. held out 

P-1 in evidence. Ehrlich asked a.M. why he 

had acted out, and a.M. said that something 

hild happened. B.M. advised that he was 

sitting next to John Fargo in the resource 

room. Mr. fargo put his hand inside of a.M. ·s 

thigh, moved his hand up and touch a.M. •s 

private parts. Ehrlich testified that he did 

not draw a conclusion as to the chronology of 

the events; he did not believe a.M. acted out 

because Fargo had touched him. Ehrlich 

testified that he did not ask a.M. when the 

incident occurre~ nor di4 a.M. mention how 

many times it had occurred. EhrUcl'l 

immediately took a.M. to see the director of 

special guidance, William Ferguson. Ehrlich 

testified that a.M. told Ferguson the same 

story he had told him. Ferguson asked a.M. if 

he was sure and a.M. agreed. Mr. Ferguson 

contacted Mr. Roden, principal of the high 

school, Ehrlich's immediate supervisor, and 

a.M. made the same statement to him. He 

further recalled that Mrs. M., S.M. •s mother, 

was contacted by Mr. Ferguson. He recalled 

Ferguson repeating the state111ent to a.M.'s 
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mother. He noted that Mr. ferguson said, -are 

you sure you knew about this? Why did you not 

say this in December?" He recalled Mr. 

Ferguson saying to Mrs. M., "are you sure you 

heard this happen? Touch B.M. with a 

pencil?" He also recalled ferguson asking 

B.M. if Mr. Fargo had touched him with the 

eraser. Ehrlich further revealed that 

assistant principal Kinlock was called in and 

informed as to what occurred. Roden directed 

Mr. Kinlock to contact the Division of Youth 

and Family Services. 

Next to testify as to the sequence 

of events on January 15, 1988 was William 

Ferguson, employed by petitioner for 25 years 

and director of guidance for the last ten 

years. Ferguson is the guidance counselor tor 

the ninth grade to twelfth grade resource room 

students. Ferguson testified that on January 

15, 1988, Ehrlich came to him and said 

want to see you now." Ferguson read the 

disciplinary referral and asked what was 

by "I'm going to get you in trouble." 

Ferguson said that this sounded like 

blackmail. Ferguson recalled that B.M. 
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nervous and put his head down. 

42 

S.M. said that 

Fargo had touched him; while he sat next to 

Fargo, Fargo put his hand on his leg and moved 

his hand up his thigh. Ferguson recalled that 

he asked a.M. what he did in response, and 

B.M. said that he took Fargo's hand off of his 

leg and put it on the desk. When Ferquson 

asked S.M. if S.M. wanted to change his story, 

S.M. said, •no, I'm telling the truth.h 

Ferguson noted, that in a raised voice, he 

asked B.M. if he was telling the truth. B. M. 

said he would lie if he wanted him to but that 

he was telling the truth. At that point, S.M. 

did not mention •private parts.• 

When Roden appeared in the oftice, 

Ferguson asked S.M. if he wanted to change his 

story prior to repeating it to Roden. S.M. 

indicated that he was telling the truth and 

repeated the story. Noting that Kinlock then 

came into the office, Ferguson recalled that 

he telephoned S.M.'s mother and informed her 

that there was a real problem. He repeated 

the story to Mrs. M. Ferguson recalled that 

he was shocked when Mrs. M. said ~.M. had told 

her about this. She informed Ferguson that 
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she had known about this in December and asked 

whether B.M. had also told him that Fargo had 

touched him on the penis with a pencil. 

Ferguson was annoyed that Mrs. M. had not 

mentioned this to him before. He told Mrs. M. 

that he would contact DYFS. Ferguson then 

asked B.M. about the pencil, and S.M. said it 

was true. Ferguson asked S.M. why he had not 

told him about this before, and S.M. said that 

he did not want to get Mr. Fargo into 

trouble. Roden said the story should remain 

in the office; there was no further discussion 

with anybody. 

confidential. 

Ferguson told S.M. that it was 

Ferguson further revealed that he 

spoke to Mrs. Madigan, the learning 

disabilities teacher, apparently to move B.M. 

out of the resource room. He noted that B.M. 

had told Mrs. Madigan what happened, and 

Madigan related to him what S.M. had said. 

On cross-examination, questioned 

specifically as to what B.M. told him, 

Ferguson stated that he thought a.M. said that 

Fargo touched him in a manner he did not like 

and used the words "grab me.• B.M. said that 
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Fargo put his hand on his leg and moved his 

2 hand toward his private parts. l:l • M . did n.o t 

) say that Fargo touched his private parts. He 

4 further revealed that when he spoke to B.M. 's 

5 mother on the telephone, she mentioned that 

fargo took an eraser and touch eel B. • s penis. 

Ferguson admitted that B.M. had complained 

a about the resource room, believing it was 

9 "baby shit.• He clid not like rargo or the 

10 work at the resource room at times. 

11 In further testimony ferguson 

12 stated that B.M. never told him that he told 

13 Mr. Tortora or M,, QlQ~acki about the ~~cidcnt 

14 B.M. 4l'o did not 

15 tell him about Fargo slapping hi~ on the 

16 buttocks. Questioned as to his statement in 

17 which he revealed that B.M. told him about 

18 Fargo putting an eraser on his penis and that 

19 he called a.M. •s mother about this, he stated 

20 that he now thinks that S.M. •s mother told him 

first about the pencil and was •not sure who 

22 told him first.• He admitted that he told the 

23 prosecutor investigating this matter that B.M. 

24 can be sneaky but stated that he would not say 

25 that he was sneaky. 
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Next to testify was David Roden, 

principal of the high school for the last six 

years. He attended the meeting on January 15, 

1988. He recalled that Ferguson told B.M. to 

tell him what he had told him. a.M. said that 

Fargo had his hands on his thigh and moved it 

up to his private parts. Roden indicated that 

this was serious and to repeat it. B.M. did 

so. 

Roden heard Ferguson speaking on 

the telephone to Mrs. M. and heard ferguson 

say, with emphasis for Roden, •you knew about 

this in December.• He recalled Ferguson 

asking why he was ~~t advised sooner and 

repeated that, "r'argo touched B. M. • s penis 

with the eraser side of the pencil." Hod en 

advised B.M. not to talk about this and not to 

report to class. Kinlock was directed to 

report the situation to DYFS, who was 

responsible for the investigation. In fact. 

Roden indicated that he had advised teaching 

staff members aware of such a situation to 

inform OYFS . 

On cross-examination, Roden 

admitted that B.M. was sure that he had told 
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Tortora what Fargo did. 

46 

Although Hoden knew 

this, he did not confront Tortora and had no 

knowledge as to why action had not been taken 

against Tortora. 

Anthony Blanco, employed by the 

board for 35 years, and superintendent for the 

last six years, testified that Roden, Kinlock 

and Ferguson came to his office after one 

o'clock on January 15, 1988. Roden told him 

about the events leading to them being there. 

Kinlock contacted the Division of Youth and 

Family Services, and the prosecutor's office 

was contacted by OYFS. 

On or 4bout January 20, ~lanco 

received a call from Alyson Blak~, 

Institutional Abuse Unit, OYFS. He was 

instructed not to conduct an investigation. 

On January 25, 1988 Blake contacted ~lanco and 

recommended that Fargo be removed from the 

classroom. Blanco communicated Blake's 

statement to the president of the board, and 

the recommendation was to suspend Fargo with 

pay. Blanco presented the document to Fargo. 

Fargo said, "I guess you know what happened." 

Blanco said that he felt badly about the 
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allegation. Fargo said, "I knew that this 

would happen if I went to the high school.­

After January 27, Blanco received 

the OYFS report. Upon receiving the reports 

from the prosecutor's office and DYFS, he met 

with counsel for the board, Mr. Leonard, and 

the students. Nine students were contacted 

and five appeared in his office. Mr. Leonard 

asked the students questions. Since the 

state•ents were consistent with the reports, 

Blanco recommended that the board certify 

charges. The board did so, and Blanco 

condueted no furthet investigations regarding 

this matter. 

on cross-examination, Blanco 

indicated he first became aware that in early 

3une 1998 that B.M. alleged he had informed 

Tortora he had been touched by Mr. Fargo. He 

acknowledged that if B.M. was correct, Tortora 

should have informed DYFS or the school; it is 

not a judgment call. Blanco contacted Tortora 

about B.M. ·s statement and Tortora denied it. 

No action has been taken against Tortora or 

Ms. Glowacki based on S.M.'s statement. 

Next to testify was Veronica 
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Madigan, employed by petitioner as a learning 

disability consultant for four years. She has 

a masters in learning disabilities and is a 

member of the child study team. She indicated 

that when B.M. transferred to the school, his 

atademic problems became apparent. and fargo 

requested an educational work-up. Madigan 

believed that he would benefit from a full 

evaluation. She indicated that Fargo had told 

her about the disciplinary referral (P-1) 

regarding B.M. Since she was B.M. •s case 

manager, it was not unusual for Fargo to 

discuss the disciplinary referral with her. 

She told Fargo that ·~• observed ~he •eeting 

with Ferguson but was not a part of it. 

The next week B.M. came to her 

office with P-1 in hand. He was removed from 

Fargo's class. Madigan described him as 

quiet, concerned, troubled, mumbling and 

withdrawn. Since he seemed troubled, she 

asked if she could help him. He indicated 

that Mr. Ferguson had advised him not to tell 

anybody. When informed by Madigan that it 

would be all right with Ferguson, B.M. told 

her that he got Fargo into trouble, 
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statinQ, •well, he touched •e." B.M. 

indicated that Fargo put his hand on his leg. 

He also stated that on another occasion ~argo 

poked him with a pencil. B.M. either pointed 

to his penis or used the word penis, making it 

clear that he meant that Fargo •poked his 

penis.• B.M. stated that he was telling the 

truth. Madigan indicated that she questioned 

him, but he did not "back off his story.• 

On cross-examination, Madigan 

could not recall S.M.'s exact words to her. 

B.M. said he told Ferguson that Fargo touched 

hi• on the thigh or leg. She could not recall 

B.M. saying that Fargo moved his hand up nor 

did she think he used the words "private 

parts.• She believed B.M. was telling her 

that Fargo touched him on the leg as a sexual 

gesture. 

Questioned as to her deposition, 

she admitted that she had only mentioned the 

pencil incident. She indicated that Fargo 

touched B.M. on his penis with a pencil. She 

did not indicate in the deposition that he 

touched his "thighs." She contended, however, 

that she had given at her deposition the gist 
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of what he said. She zeroed into his penis 

being touched by the pencil because it seemed 

more damaging. Although she did not 

i~tentionally leave out the touching of the 

leg, she contended that it could be unclear. 

In an effort to refute a.M. ·s 

allegations, Fargo assumed the stand on his 

own behalf. He denied B.M. •s allegations. 

More particularly, questioned as to S.M.'s 

allegation that he touched S.M. •s inner thigh 

and moved his hand up to his genital area, 

Fargo stated that •never occurred." 

Questioned as to B.H,'s statement that Fargo 

took the eraser portion of the pencil and 

touched or jabbed his penis on one or two 

occasions, Fargo stated that, •certainly this 

did not occur.• Questioned as to S.M. •s 

allegation that he told D.P. that he slugged 

Fargo with his fist causing Fargo to hit his 

head on the radiator, Fargo said, "that's not 

true.• Similarly, confronted with D.P.'s 

testimony that B.M. told him that at some time 

in that year, B.M. had punched Fargo in the 

chest causing him to hit his head on ~he 

radiator, Fargo stated that that event did not 
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He also denied touching a.M.'s 

•butt" in the hallway. 

Fargo revealed that he got to know 

a.M. as a student. S.M. was reluctant to 

follow directions, do his class work or 

h-omework. He was disturbed about the work and 

believed he should not be in a special 

education English class. Fargo told him to 

talk to his guidance counselor or the child 

study team. Fargo stated that he talked to 

Mr. Ferguson about a.M. •s complaint about 

being in the class and a.M.'s acting up and 

causing trouble. He had noticed problems with 

S.M.'s behavior a few times prior to January 

14, 1988. 

Questioned specifically as to 

.January 14, 1998, Fargo recalled that he 

issued B.M. a disciplinary referral because 

B.M. was complaining and making it difficult 

for students to pursue their lessons and 

difficult for Fargo to teach other students. 

Fargo told B.M. to see Mr. Ehrlich. !LM. left 

quite angry, indicating that he was going to 

get Fargo into trouble. According to Fargo, 

he had not had an argument with B.M. prior to 
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important to write in the referral that when 

B.M. left the room, he said, "I'm going to get 

you in trouble,• he stated, "I thought that 

was a nasty thing to say.• Questioned as to 

whether he was worried that B.M. was going to 

get him in trouble, he said, •r considered 

it. It might be possible." He alleged, 

however, that he was not afraid that S.M. was 

going to tell Mr. Ehrlich that he touched 

him. 

When queationed about hia 

follow-up to th• 4il~~plinary re~-rral, he 

indicated that he thought it str~nge that B.M. 

just disappeared. He wanted to know what was 

going on and whether he had to plan for B.M. 

He opined that this referral seemed to be 

handled differently than the other referrals. 

Ordinarily, there would be a meeting after 

school with the department head, himself and 

Mrs. Madigan. He was curious as to why this 

procedure was not followed. He admitted that 

S.M. was sometimes an honest, respectful 

student. Although he did not have an 
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opportunity to socialize with Tortora, Fargo 

believed him to be honest and truthful. 

On cross-examination he indicated 

that Ms. Glowacki told him that she was having 

problems with the Board of Education. He did 

not advise her on her claim nor did she ask 

him for his support. She stated that he 

telephoned her at least once to know if she 

had gotten a job and advised her on ads he saw 

in the paper. 

Testifying on behalf of respondent 

was Anthony Tortora, employed as a teacher of 

the hAndicapped for ten years. He testified 

that h~ has known Fa~4o since September 1986 

and knew B.M. for one or two years prior to 

1987. He taught S.M. in his resource class. 

Aware that B.M. said that he had told him 

prior to January 1988 that Fargo improperly 

touched hia, he alleged that B.M. never said 

that to him. He informed the prosecutor's 

office that S.M. had not told him he was 

touched by Fargo. Prior to January 27, 1988, 

he was not asked by anyone in the school 

district if S.M. told him he was touched by 

Fargo. 
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on cross-examination he indicated 

that he and Fargo did not teach the same 

periods. Although he could not recall whether 

he was asked his opinion of B.M., he admitted 

that he could have said he was a respectful, 

good kid. He described S.M. as a quiet kid 

who does his work and admitted he had a 

rapport with him. He stated, however, that he 

was not particularll( friendll( with hill .. 'i'he 

onll( discussion he recalled having with a.M. 

about Fargo centered on B.M. 's complaint that 

Fargo gave him too much work. Acknowledginq 

that he knew if he did not report S.M.'s 

st&tement that F&f9Q to~ched him, &ctlo~ could 

be taken against him, ~e contend~~ that if 

S.M. had told him he had been touched, he 

would have reported it to the authorities. He 

did not recall o.a., who was not his student, 

speaking to hill about Fargo. Not socially 

friendly with Fargo, he stated that he has no 

bias against him. 

Further testimonl( was offered blf 

Eileen Glowacki, presently emplol(ed by the 

Essex County Services Commission as a basic 

skills teacher. She worked with Fargo as a 

168 

You are viewing an archived copy from the New Jersey State Library.



2 

3 

4 

5 

6 

1 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

55 

teacher's aid from September 1985 to June 1986 

in Fargo's neurologically impaired class, 

teaching a group of students reading and 

English. Fargo told her which students to 

teach and was present in the room. She had no 

professional contact with Fargo in the school 

year 1986-87 but taught at the high school in 

September 1987 when Fargo taught there. She 

alleged that she did not observe Fargo do 

anything improper. Noting that she knows B.M. 

because her daughter and B.H. had attended 

Queen of Peace School together (B.M. was not 

one of her students), she stated that B.M. had 

not told Anthony Tortora in her presence that 

Fargo touched him nor did he tell her directly 

that Fargo touched him. Questioned as to 

whether she saw D.P., a student of hers, have 

an argument with Fargo and push him to the 

ground, she stated, "no." 

On cross-examination, testifying 

as to her interaction with fargo, she admitted 

that Fargo is a good friend of hers, and she 

could have had casual phone conversations with 

him during summer vacations. She alleged, 

however, that she would not lie for him. 
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On further questioning, she 

admitted th~t she has two cases presently 

pending against the board unrelated to the 

instant matter. She opin~d the board has 

56 

treated her improperly and acknowledges she is 

angry at the board. She contended, however, 

that she did not hope that the board lost 

other cases. 

TOUCHING AS TO D.P. 

D.P., 17 years old and in the 

eleventh grade, W&f A stu4ent of Mr. F4rgo'1 

for resource •4th, first period, 7:53 a .•• , 

five days a week while in the t~nth grade in 

1987. Referring to his class, he stated it 

was comprised of c.o., E.R., C.B. and 

himself. He met E.R. in September 1987. c. !:1. 

has been his friend since second grade, and he 

was "just friends" with C.D. whom he has known 

since grammar school. D.P. indicated that in 

November and December 1987 Fargo touched him 

in his private area (his penis). He rubbed 

him on the leg and touched him with a pencil 

on his penis. More particularly, D.P. 

170 

You are viewing an archived copy from the New Jersey State Library.



2 

3 

4 

5 

6 

7 

B 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

57 

indicated that he was sitting to the right at 

Fargo's desk receiving instruction. Mr. 

Fargo's right hand was closest to him. He 

reoalled that Mr. Fargo jabbed him one time 

with a pencil. D.P. said, "get out of 

here• and Fargo smiled. D.P. got up and 

looked at Fargo. on another occasion, while 

receiving instruction at Fargo's desk, fargo 

poked him with a pencil. He told fargo- to get 

out of here and got up. He could not recall 

if he went back to his seat. He further 

revealed that Mr. Fargo rubbed his leg almost 

~Y~rV day. In the beginning of the year, it 

seemed like hlf ·•en~e of humor• but 

then, "Mr. Fargo started doing it more, and to 

everyone.• 

D.P. further indicated that Mr. 

Fargo touched him on the buttocks two 

different times. on the first occasion, Fargo 

patted him on the buttocks with his hand. 

the second occasion, he bent over to pick 

something up when Mr. Fargo pinched him, 

albeit not that hard. D.P. stated that he 

threw Fargo on the ground and pushed him. 

Fargo hit him back. 
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More particularly, D.P. recalled 

that he had Ms. Glowacki as a teacher in 

Fargo's classrooa. Fargo and two other 

students were in the class when D.P. arrived. 

Fargo was eating lunch, doing work and talking 

to.Ms. Glowacki. When D.P. bent down, Mr. 

Fargo grabbed his buttocks and slapped him on 

the buttocks with his open hand. D.P. 

contended that he knew it was Mr. fargo before 

he turned around. D.P. pushed Fargo with both 

hands in the chest area, and he fell 

backwards. He grabbed hia around the back in 

a bear hug and thr•~ hl• onto the floor. Ms. 

Glowacki was t4~kinq to some othtr student, 

and 0.1?. believed that_ she sai4, "stop." 

Fargo kicked hia in the shins and he stopped 

because it hurt. He told only his friends. 

D.P. indicated that he was not disciplined for 

this incident. 

In further testimony, D.P. 

recalled that at Christmas time, there were 

decorations on the ceiling in the classroom. 

He was standing next to Mr. Fargo's desk 

singing jingle bells. Mr. Fargo, seated at 

his desk, made a motion with his hand for 
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jingle "balls" near D.P.'s genitals as if he 

was grabbing them. D.P. recalled that Fargo's 

hand was in between D.P. •s legs and close to 

his genital area. Fargo said jingle bells 

while moving his hand. D.P. told Fargo to 

•get out of here.· He did not tell anyone 

about the incident. 

On another occasion, D.P. recalled 

he was showing off the smell of his cologne. 

He asked Fargo how he liked it, and Fargo said 

it was sexy. Mr. Fargo told D.P. he had tight 

jeans, a tight ass and looked sexy. D.P. told 

him .. ~ shut up. D.P. did not report the 

iheldent but told hll friend B.M. He ~l~o 

believed that the students in the classroom 

observed it. 

In further testimony, he recalled 

that around October, Fargo asked him to sit on 

his lap. D.P. claimed that he did it to test 

Fargo. When he saw Fargo's eyes, he knew 

something was wrong and got up. When Fargo 

asked him again to sit on his lap, he would 

not do it. Testifying further, D.P. indicated 

that if he called Fargo a jerk, Fargo would 

say, "what are you and your whole family?• The 
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students in the class sometimes said, "fuck 

you," and a couple of times Fargo said, "fuck 

you." He contended that he was not sent down 

tn the principal for using such language and 

that Fargo cursed back at the students. 

D.P. alleqed that he was not 

directed to come after school. He admitted 

that Fargo gave him a hard time about work and 

threatened to call his father. He stated that 

he was not classified until September 1987. 

He did not resent this and believed it helped 

him. 

In fqrt~-~ te•timony. Q;f. 

indicated that in O~tober 1987, Far90 rubbed 

him on the back, shoulder and th• thigh of his 

leg. D.P. thought Fargo placed his hands on 

his shoulders •too much." He noted that Fargo 

rubbed his leg when giving him instruction. 

D.P. explained that at the beginning, he 

thought it was Farqo•s sense of humor. When 

he heard Fargo described as a "fag," he told 

him to "get away." Referring to the rubbing 

of his back and leg, he indicated that he told 

Fargo that he did not like it -- the Qack was 

okay, but the leq was not. In November 1987, 
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Fargo poked him with a pencil. D.P. alleged 

2 that in fact on one occasion, Fargo touched 

his genitals with a pencil point. D.P. felt 

4 the pencil on his penis and contended that it 

5 "kind of hurt." The pencil did not go through 

6 the fabric of his pants. He recalled that Mr. 

1 Fargo had tried to get his attention. When 

8 D.P. responded by saying, "what the hell are 

9 you doing?" Fargo said, "let's do work." 

10 D.P. replied, "don't do that."' 

l l D.P. indicated that he did not 

12 tell any school officials about the incident. 

13 H• told B.M. after B.M. told him of his 
' 

1 4 ~•perience. He told his parents that '\rgo 

15 was "looney.• Although at first he alleged 

16 that he did not tell them about the specific 

17 incident, in further testimony he indicated 

18 that he had told his mother about the 

19 incident, and she asked if he was all right. 

20 Although he noted that he sees a 

21 psychotherapist, he did not see the therapist 

22 for the situation with Fargo nor did he tell 

23 the therapist about what Fargo did. 

24 Questioned by this Judge, he indicated that he 

25 could handle himself. He had felt 
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uncomfortable with the situation but was not 

scared. 

Fargo responded to D.P. •s 

allegations. He indicated that he taught 

D.P., classified P.I., math in the tenth 

grade. He described D.P. behaviorally as a 

little nervous and on edge and sometimes a 

behavioral problem. Academically, he was 

reluctant to get into an assign~ent. Opce 

involved, he stuck to it to some extent. 

Questioned as to O.P. •s statement that on one 

or more occasions, Flfgo jabbed his private 

parts with a pencil w~ilo he was rec~ivipg 

instruction, Far9o said, "it did not ever 

occur." Questioned as_ to D.P.'s testimony 

that in the presence of Eileen Glowacki, fargo 

touched his buttock causing him to push Fargo 

backwards and throw him to the ground, fargo 

contended that D.P. never did that, it never 

occurred, and he never touched D.P.'s behind. 

He further alleged that he did not make 

obscene gestures towards D.P.'s genital area, 

while D.P. did a rendition of jingle bells and 

did not say to D.P. "you have a tight ass 

today.• He alleged that he heard D.P. ask the 
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Questioned as to whether he ever 

put his hand on D.P. •s leg, he stated that, 

without thinking, he might have put his hand 

on D.P.'s knee or his shoulder to get his 

attention. He stated that he does not rub 

people's legs. 

TOUCHING AS TO S.S. 

Although he alleged that he had no 

problems with Fargo, he stated, however, that 

around December 1987, Fargo tried putting his 

arM around hi• vh11• helping him. Fargo told 

him to mov• hi~ ch.ir closer but he would 

not. When Mr. Fargo moved his chair closer to 

him and put his arm on the back of his chair, 

s.s. said, •you are not putting your arm on 

me. If you put your arm around me, I will 

throw you out of the damn window." Questioned 

by this Judge, s.s. stated that Fargo had not 

placed his arm around him; his arm moved 

around the chair, and S.S. believed he was 

going to touch him. After observing the 

incident with B.M., he was upset and was 
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afraid it could happen to him. In further 

testimony, s.s. indicated that Fargo "cursed 

everyone out." He used words like "fucking 

seat" or "shut 'the fuck up." He recalled that 

this happened three times, but he told no one 

about it. 

In further testimony, s.s. 

revealed that O.H. did not have to sit close 

to Mr. Fargo. She could sit on the side of 

the desk while the boys had to sit close. He 

recalled that Fargo told him to stay after 

school on several occasions. He did not collie 

after school but 4l4 not get intq trouble. 

TOUCHING AS TQ C.D. 

Next to testify was c.o., 20 years 

old, and in the twelfth grade. He stated that 

he had had Mr. Fargo in eleventh grade 

(1987-88) for first period English, 7:50 to 

8:35, five days a week. The class consisted 

of K.B., D.P., C.D.; lLR. had graduated. 

Although he stated that from September 1987 to 

January 1988 he had no problems with Mr. 

Fargo, he explained that he received 
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individual instruction seated at the corner of 

Fargo's desk next to Fargo. Their bodies came 

into contact as they shared a book. '!'heir 

knees and shoulders were together and Fargo 

sometimes leaned on him. SometiMes Fargo 

reached forward to look into the book. and his 

hand rested on C.D.'s knee. c.o. did not 

recall how many times this occurred and stated 

that he had not given it much thought. He did 

not believe the touching was sexual simply 

because of the proximity. He stated that on 

one occasion when he stood up to leave his 

desk, Fargo hit him in the rear (buttocks). 

He was not surf with what. No one else was 

there, and no one else could have touched 

him. This never happened again. 

He described the atmosphere in the 

class as good. Although they did their work. 

there was back and forth bantering on 

occasion. As an example, he stated that if he 

said, •go ho111e suck my dick," Fargo would 

respond, "yeah, you'd love it. Do your 

work." He could not recall the number of 

times this occurred but remembered that there 

were no disciplinary referrals. He stated 
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that the other students used language such as 

this. E.R. cursed at Fargo and Fargo 

responded. He stated that these exchanges 

ha~pened once in a while. 

He remembered that Hr. Fargo gave 

him a t-shirt for his birthday. He 

said, "thank you" and there was no further 

discussion regarding the gift. Mr. Fargo 

never told him why he gave it to him, ind he 

recalled no conversations regarding feeling 

bad about being 19 in his junior year. He 

threw the shirt into his locker. He believed 

thJt Mr. Fargo w•t tffi~g to be nice tQ nim. 

He never saw F4r~D argue with or 1trik• a 

student. He waa not friendly with Fargo but 

thought he was a good teacher. 

C.D. stated that in September 

1987, his best friend was his girlfriend. He 

did not "hang around" with B.M., O.P., K.B., 

B.R. or O.H. He was friends with E.R. and 

o.s. He described D.P. as hyper but not a 

troublemaker. O.P. did not curse that much, 

but stormed out of the room. 

Further support for c.o. •s 

allegations was offered by D.P. D.P. 
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indicated that he ob,erved Fargo·, de'k and 

$tudent$. From hi' desk, to the left of 

Fargo's, approximately six feet away, he could 

see Fargo and the student' seated. He could 

see the student's whole body and could see 

Fargo's hands and the top portion of fargo's 

body. He recalled that he observed Fargo rub 

c.o. •s leg and heard C. D. say, "get out of 

here." This occurred a couple of times. 

Fargo testified as to his 

interaction with C.D. He indicated that C.D. 

was 19 years old during Fargo's second year at 

the htgh school and was having difficulty 

co•pleting the coursei. Questioned as to why 

he gave C.D. a t-shirt, Fargo alleged that he 

discussed with Veronica Madigan the idea of 

giving c.o. so•ething that would make him feel 

better about getting older and being in a 

grade that was not appropriate. 

Fargo recalled that when c.o. 

complained that he perspired a great deal, 

Fargo suggested that if he wore a t-shirt, 

would not be so much of a problem. Fargo 

recalled that c.o. seemed surprised at the 

suggestion. It seemed like a good idea to 
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t-shirts and does not usually where them. 

TOUCHING AS TO K.B. 

68 

K.B. stated that he went up to Mr. 

Fargo's desk for instruction. He stated that 

while he was up at the desk, Fargo put his arm 

around his chair and on his knee. Referring 

to his interaction with Fargo in the eighth 

grade, he stated that he also sat on one side 

of Fargo. Fargo put his arm around him the 

sa•e as he did in th• n~nth grade. ije 

recalled that on two occasions wn•n he had to 

make up a test after school, Mr targo gave 

him a ride home. 

during the ride. 

Nothing unusual occurred 

K.B. further revealed that he did 

not think that there was anything unusual with 

Fargo touching his chair or his knee. He did 

not believe it had a connotation and 

considered Mr. Fargo to be a good teacher. He 

stated that Fargo cursed in class when he got 

angry or the students were bad. 

say "shit" but nothing more. 
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On que,tioning by this Judge, K.B. 

indicated that when Fargo had his hand around 

the chair, a' he leaned back on the chair, he 

wo~ld feel Fargo's ar111. He also felt Fargo's 

hand on his knee. Fargo's hand was on his 

left kneecap as he sat to the left of rargo. 

Fargo's hand moved while they were doing 

work. After awhile, it bothered him. He felt 

that a teacher •should not do that.· Although 

he felt uncomfortable, he said nothing. 

TOUCHING AS TO R.R. 

Next te t•stify wa' R.R., 11 years 

old and in the eleventh grade. He had Mr. 

Fargo for the first time as a teacher in the 

tenth grade. He was in seventh period English 

cla's that met between 12:30 and 1:15, five 

days a week. He revealed that Fargo, who sat 

to his left when he received instruction, put 

his hand on his knee or thigh almost every 

time he went up to Fargo's desk for 

in,truction. 

Mr. Fargo did this. 

and Mr. Fargo did. 
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instruction, he had to tell Mr. rarqo to 

stop. Frequently, R.R. moved away. 

not recall if Fargo said anything. 

He could 

He 

believed that Fargo said •move closer• but 

could not recall if Fargo then touched him 

again. He told no one about this. He heard 

Mr. Fargo curse infrequently. He said "fuck" 

a few times, but R.R. could not recall the 

circumstances. 

In response, Fargo, questioned 

specifically as to whether R.R. told him not 

to put his hand on his leg, stated that he did 

no~ remember him ••¥~"9 •nything to that 

effect. He did not think so. 

TOUCHING AS TO J.B. 

J.B., 16 years old, and in the 

twelfth grade testified that in 1987-88, he 

had Fargo as a teacher for Enqlish resources, 

fourth period, 10:30 to 11:15. There were 

five or six.students in his class. He 

recalled that on one occasion when he was 

sitting with "Mike" and Fargo was at his desk, 

around Christmas time, Fargo said to him, "did 
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you have fun screwing your mother last night?" 

J.B. could not recall if Fargo said "screw" 

or "fuck" and testified that it shocked him. 

He responded, "that's not right" and Fargo 

smiled. J.B. was offended but did not report 

this to anyone. 

J.B. recalled that approximately 

two weeks after the first incident, Fargo 

repeated the same words while J.B. was alone 

at his locker in the hallway. J.B. grabbed 

Fargo by his shirt and slammed him against the 

locker and said, "this is your warning. Don't 

ever say it to me again. It's not right." He 

recalled that Farqo said nothing because Mr. 

Ferguson ca111e down the hall and asked what was 

going on. J.B., who believed that when 

Ferguson arrived at the scene, he and fargo 

had already separated, recalled that he 

said, "just fooling around" and went back to 

class. J.B. had no discussion with Mr. 

Ferguson about this but told his mother about 

the incident the same day. 

that Mr. Fargo needs help. 

His mother stated 

J.B. did not know 

whether his mother contacted anyone at the 

school about the incident. J.B. alleged that 
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he also told D.P. 

J.a. further alleged that on one 

occasion at the end of fourth period, Fargo 

slapped him on his behind. J.B., who did not 

know why Fargo hit him, said, "don't do that 

aqain. I'll kick your ass." Fargo did not 

respond. J.B. believed he told his mother. 

In further testimony, J.B. 

revealed that Fargo used the word "fuck? and 

said •sexual things.· on one occasion, he 

asked J.B. if he had fun screwing his 

qirlfriend. J.a. informed him that he was o~t 

of line. J.B. reveaJfd t~&t in qiving 

individual instruction, Pargo would •ove his 

chair closer to the students and then "say the 

words.• J.B. was afraid to sit too close to 

Farqo and pulled his chair away. He recalled 

that on one occasion, Fargo placed his hand on 

his knee. J.a. moved it and said, "don't put 

your hand on my knee.• Fargo did not respond 

but did not do it again. 

On cross-examination J.B. 

indicated that in September 1987, he had known 

B.M. for two and one-half years, having worked 

on jobs with him. B.M. was his good friend in 
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1987 but is not currently his friend. D.p.' 

his friend in 1987, is presently his best 

friend. D.P. did not tell him what he was 

going to testify to. ~.B. alleged that he did 

not provoke Fargo to make the statements that 

he made to him nor did he recall a dispute 

with Fargo about a grade. 

s.s. testified as to his 

recollection of the interaction between J.B. 

and Fargo. s.s. recalled that J.B. came into 

the classroom "hotheaded" towards Mr. Fargo. 

He assumed it was over a test score. J.B. 

yelled about his grade on a test. Fargo 

want•~ the diseus•toh to take place in the 

hallway. A shoving, wrestling match then 

occurred in the hallway. It was not sexual. 

Mr. Ferguson walked between them. He told 

J.B. to go to his office and Fargo to go back 

to his classroom. s.s. recalled that Mr. 

Ferguson came back with J.B. and questioned 

Fargo in front of the class. s.s. admitted 

that at his deposition he had stated that he 

saw J.B. pick up Mr. Fargo and throw him 

against the lockers and that Mr. Ferguson came 

back with J.B. and questioned Fargo about a 
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test score. 

On redirect, s.s. indicated that 

he did not hear the discussion with Farqo, 

J.B. and Ferquson. He recalled that about one 

and one-half weeks after the fight, he heard 

Fargo ask J.B., who had coae into his class, 

to talk to B.M. about how his mother had been 

last night and how he had liked •screwing his 

mother.• He stated that J.B. was goinq to go 

after Fargo -- he looked like he was going to 

kill him but B.M. placed himself in front of 

J.B., calmed him down, and said it was not 

worth getting suspended for. 

Farqo testified as to hl• concept 

of J.B. as a student.- Notinq that he is 

classified P.I., he opined that J.B., to whom 

he tauqht Enqlish, see•ed to handle the 

material fairly well. He noted that it was 

someti•es touqh to get hi• started. He would 

rather have a conversation with another 

student. If a friend stopped by the door, 

J.B. would encourage hia to have a 

conversation. Questioned as to J.B. •s 

testimony that on one or two occasions Mr. 

Fargo questioned him about whether or not he 
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enjoyed or had sexual contact with his mother 

the prior evening, Fargo said he •never had 

that kind of discussion.• 

Confronted with J.B. 's allegation 

that he pushed Fargo against the locker for 

making those statements, Fargo could not 

recall that occurring. Questioned about 

s.s. •s contention that he observed Fargo and 

J.B. fighting, and Ferguson separating-them, 

Fargo stated that to his recollection, that 

event never occurred. Ferguson never 

separated him from J.B.; never directed J.B. 

to go to his office; and did not have a 

discussion with Fargo about a low grade J.B. 

was upset about, or a problem between Fargo 

and J.B. 

on cross-examination he remembered 

being in the hall with J.B. and Mr. Ferguson 

COMing by. Questioned as to whether or not 

there was an argument or scuffle with J.B., he 

indicated that he did not usually argue. 

Questioned as to whether there ever came a 

tiMe when Mr. Ferguson went by J.B. 's locker 

when he was pointing a finger at J.B., he 

stated he did not exactly recall. He stated, 
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however, that Mr. Ferguson never broke up a 

fight between him and J.B. and indicated that 

"he does not fight with students." He 

i~dicated that he never slapped J.B. on the 

ass. He did not •really remember• if J.B. 

ever asked him to remove his hand from his 

knee. Questioned as to whether he ever put 

his hand on J.a.·s leg, he stated, •I don't 

think so. 

time ago." 

It's hard to remember. It's a long 

GENERAL TESTIMONY OF FARGO 

IN REFUTATION OF CHARGES 

Referring to the charges, Fargo 

indicated that he denied each and every charge 

against him by the Board of Education. He 

stated that none of them are accurate and that 

he is upset by them. 

Confronted with certain students' 

testimonies that when they came up to his desk 

for individualized instruction he touched 

their knee or kneecap, Fargo responded that, 

considering the position of the room and the 

arrangement of the furniture and what was 
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necessary to keep their attention, he could 

very likely make physical contact. He 

alleged, however, that he never purposely made 

physical contact to make anyone feel 

uncomfortable or to hurt them in any way. He 

could not recall putting his arm around the 

back of the chair or touching students' 

shoulders while they were sitting next to him 

getting individualized instruction. On 

further questioning, Fargo admitted that he 

has a habit of getting someone's attention by 

putting his arm on their shoulder or making 

contact, besides simply telling them to look 

at something. 

Questioned about his alleged use 

of vulgar language or obscenities in class, he 

indicated that based on his training and 

professional readings on correcting the 

problem of foul language, it might be 

necessary to discuss or repeat the 

inappropriate words to reduce that type of 

language. He stated that~ •it's always been 

an emphasis of my education, working with 

special education students that you need to be 

as specific and concrete as possible to be 
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discussed how to reduce or eliminate foul 

language with Bill Ferguson. He explained 

78 

what he had learned and what he was doing 

using profanity in a discussion to reduce it. 

Ferguson did not disagree and felt it was a 

good idea. 

Questioned as to whether he ever 

used curse words or obscenities just for the 

sake of using the language, he stated that he 

never directed any kind of a verbalization of 

any kind to make someone teel uncomfortable or 

sense that most people understand it. 

On cross-examination, although he 

indicated it was soaetiaes necessary to repeat 

profanity to reduce it in the classroom, he 

could not give an example of that. Alleging 

it was ineffective to be vague with students 

by saying, "don't say that," he contended that 

he said something like, "don't say shit." He 

stated that he never used the word "fuck" or 

"shut the fuck up" but aay have said "shit" to 

himself. Questioned as to whether he ever 

used the word •come" in class with a sexual 
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connotation, he indicated that he did not but 

S.M. made a joke out of it one day. He 

alleged that he never permitted students to 

us~ profanity without correction. 

Questioned about the p1ctures that 

he took of the classroom, he indicated that 

the· pictures were taken in December 1987 as 

part of his collection of pictures. He 

explained that durinq college, a professor had 

strongly suggested the students have a type of 

visual resume, consisting of pictures of the 

efficient organization of the room. He took 

pictures every year of his career of all of 

the roo•s he had taught in, and students doinq 

their work. He indicated that he brought his 

camera in on a variety of occasions, 

especially if the class was doing well. He 

filed the pictures in an album or used them on 

bulletin boards to build the students• 

self-esteeM. At the end of the year, he 

brought the complete albu• in (he had two 

volumes) and gave all of the students in his 

class an opportunity to see it and talk about 

the pictures. He indicated that Blanco was 

very impressed with the albu• he showed him of 
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previous classes, since it gave him a visual 

demonstration of what Fargo had been doing. 

On direct examination he indicated 

that when he showed the pictures to William 

Ferguson, Veronica Madigan, Dr. Killeen, Bob 

Kinlock and Anthony Blanco, they complimented 

him on the idea. Although he indicated the 

pictures demonstrate his organizational 

ability, he admitted that there was nothing on 

the bulletin board in the pictures presented 

to the court. He alleged that sometimes it 

was wise not to have a filled bulletin board. 

He noted that the picture of the students is a 

good candidate for the bulletin board becau~e 

it demonstrates that they are working 

diligently. 

Questioned as to how the pictures 

demonstrate his organi~ational ability, he 

explained that pictures are part of a 

collection. If one looked at every picture, 

one would have an idea of how the entire room 

was set up. Noting that each teacher arranges 

furniture as he sees fit, he explained that he 

arranged the furniture as it appeared in the 

pictures. There are four tables in the room 
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approximately two and one-half feet apart, 

usually with one student seated at it. He 

placed the desk in a catty corner position 

believing it to be the best position so that 

it did not get in everyone's way. He also did 

not want the desks so close to the tables that 

he would be distracted in his teaching or his 

He was teaching would distract the students. 

also cautious about a student being 

embarrassed about the type of work he was 

doing. 

He contended that the left corner 

of his desk was approximately two feet from 

tht radiator (R-24) and it did not take effort 

to negotiate a chair around the corner of his 

desk to get around to the back of his desk. 

He did not seat students when he taught them 

on a one-to-one basis by having them sit at 

the end of the desk in front of the radiator 

rather than behind the desk where he sat. 

On rebuttal, petitioner called 

William Ferguson to the stand to testify. He 

indicated that he heard Mr. Fargo testify 

about his theory as to how to reduce profanity 

in the classroom. Questioned as to whether 
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Fargo ever discussed that theory with him at 

any ti•e, he stated, •no.• He further alleged 

that Mr. Fargo never showed him photographs. 

He indicated that to the best of his 

recollection, he was not aware prior to 

January 14, 1988 that Fargo had taken pictures 

of his classroom and students. Questioned as 

to whether he had ever seen photographs on 

Fargo's bulletin board, he stated, "not.that I 

know.• He admitted, however, that he had seen 

Fargo with a camera during the school day. 

did not question him as to what he was doing 

wi _th the camera. 

DISCU_SSION 

He 

It is clear that the burden of 

proof is on petitioner to demonstrate, by a 

preponderance of the credible evidence, 

unbecoming conduct on the part of John iargo. 

Respondent would have this tribunal find that 

Mr. Fargo, Mr. Tortora, Mr. Ferguson, Mr. 

Ehrlich, and Miss Glowacki are credible in 

their denial of unfounded allegations of 

impropriety made by B.M. In addition, 
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respondent argues that the classified students 

suffering from mental impairments are and were 

friends and are not credible. 

Respondent argues that the 

allegations of impropriety are inconsistent 

and, more particularly, that S.M. is not 

credible. Respondent contends that S.M. ·s 

memory is selective; that he is biased against 

Mr. Fargo; that he has an attitude problem; 

that is, that he did not like Mr. Fargo 

because Mr. Fargo made him do school work; 

that he complained about the special education 

rlloUc~es prograa, blli•Ved that the work was 

•baby •hit.• Eflent1&11y, he acted up 4ni 

caused trouble. Respondent points out that 

Mr. Tortora denied that B.M. alleged he had 

been improperly touched by Mr. fargo. In 

addition, Miss Glowacki testified that B.M. 

did not tell Mr. Tortora in her presence that 

Mr. Fargo touched him. 

Respondent points to the 

differences in words such as the use of 

•private parts,• •penis,• or •certain spot.• 

Respondent notes the differences in and manner 

of stating what Mr. Fargo did, the 
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According 

to Respondent, a.M. as well as the other 

students constantly changed their allegations 

to conflict with their prior versions and the 

versions of other students. 

In addition, respondent notes that 

the allegations of numerous school officials 

and teachers idly sitting by while witnessing 

physical assaults and learning of sexu~l 

allegations involving Fargo and students i~ 

absurd and exceeds the uppermost limits of a 

good faith action. 

Respon4tnt not•• that Mr. fargo is 

respondent argues that petitioner actually 

recognizes that the allegations are incredible 

since they have not brought charges against 

Mr. Ferguson, Mr. Tortora, and Miss Glowacki. 

on the other hand, petitioner 

asserts that the students are not friends and 

that the witnesses• credibility is supported 

by the testiaony. Petitioner asserts that the 

students are not friends. They are in 

different class years. They complain about 

similar probleas with Mr. Farqo. As pointed 
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out by petitioner, the students suffered major 

inconvenience, nervous tension and anxiety in 

order to come forward and tell the truth. 

Petitioner asserts that no reason exists for 

this court not to believe the students. 

In further argument, petitioner 

points to the unpersuasive nature of the 

factual testimony of 3ohn Fargo. Petitioner 

asserts that Mr. Fargo was an unusual person. 

Petitioner points out that Mr. Fargo has a 

post office box, which indicated paranoid 

behavior. Petitioner asserts that he has 

forgotten his employment at Rochelle Park. 

Polnt1n4 to the pictures t~at Mr. 

Fargo took of the classroom and the fact that 

Mr. Ferguson stated he never saw the pictures, 

petitioner seems to assert that the taking of 

pictures is extremely unusual. Petitioner 

points to the furniture trap, by which 

petitioner means that the furniture is not in 

the best place and is hard to negotiate. 

Referring to the disciplinary 

referral, petitioner contends that fargo was 

worried about what B.M. would say and thus 

issued the disciplinary referral. t>etitioner 
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notes that Mr. Fargo gave a T-shirt to one of 

his students which bore no relationship toward 

a perspiration problem. 

In further argument, petitioner 

points to the "profanity reduction formula" 

for Fargo's approach to reducing profanity in 

the classroom. ~etitioner points out it is 

difficult to explain and that Mr. Ferguson 

denied hearing about this formula. In 

addition, petitioner points out that Mr. Fargo 

admits a habit of making contact with the 

students. He admits that, without thinking, 

he might have put his hand on o.~. •s knee or 

shoulder. 

In su•, pe~itioner contends that 

the testimony of the witnesses is credible and 

that Mr. Fargo's testimony is incredible. 

It is clear to this tribunal that 

this case turns on credibility. "Testimony to 

be believed must not only proceed from the 

mouth of a credible witness but must be 

credible in itself. It must be such as common 

experience and observation of mankind can 

approve as probable in the circumstances." !..n. 

re ~errone, 5 N.J. 514, 522 (1950). 
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At the outset, it to be noted that 

when determining the credibility of a 

pupil-witnesses• testimony, the judge must 

balance the witnesses' believability against 

any possible biases which he holds. 

In Palmer v. Board of education of 

Audubon, 1939-49 S.L.O. 183, 188, the 

Commissioner of Education recognized that the 

*testimony of children ... against a teaeher, 

whose duty it is to discipline them, must be 

examined with extreme care. It is dangerous 

to use such testimony against a teacher; it is 

likewise dangerous not to use it.• This was 

~choe~ In the Matt•r of the Tenure H~ing of 

Ronald E. Roemmelt, OAL Docket Number EDU 

,4722-86 at Paqe 16, where the judge, citinq 

School District of Red Bank v. Williams, 3 

N . J • A . R , 2 3 7 , 2 4 4 ( 1 9 8 1 ) and cases c it ed 

therein, stated that the •testimony of child 

witnesses must be viewed with extreme caution, 

and ... in some instances it may be dangerous to 

use such testimony against a teacher.• In 

Roemmelt the witnesses were 11 and 12 years 

old, and as such the judge •made a special 

effort to pay close attention to their 
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credibility, taking into account their ages 

and whatever biases they might have in the 

matter." 

This is ~ to say that the 

pupil's testimony should be suspect, but 

111erely to point out that it should be accepted 

with the knowledge that the pupil ~ possibly 

harbor some ill feelings toward the teacher 

which might result in biased testimony; 

Certainly, the pupil's testimony should not be 

dismissed unless there is good reason to 

believe that his testimony is biased. 

In the ~1stant matter, J h~¥e paiq 

close attention ta t~e •tudents' :redibility, 

taking into account their age, whatever biases 

they may have in this matter. Having done so, 

I am compelled to agree with petitioner. 

students were perfectly competent and 

particularly convincing in terms of 

credibility. I should state to begin with 

1'he 

that the students here were not as in Roemmelt 

11 or 12 years old, but were close to adult 

age. Thus, the potential swaying of such 

students seems less likely. They understood 

what they were saying and the ramifications 
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thereof. 

Moreover, although respondent 

implied that since classified the students had 

proplems which interfered with their 

believability, there is little or nothing in 

the record to suggest that a perceptual or 

neurological impairment would make these 

particular students incredible. 1'here is 

nothing in the record to suggest that they 

could not distinguish right from wrong or, 

more to the point, the reality of the 

situation. 

Althou9h some of the students 

clearly had cert•ln ~ducational and 

psychological problems, Respondent did not 

demonstrate that these interfered with the 

ability to recount facts and events. Only the 

suggestion was made. ~ith this backdrop, I 

have considered other factors which support 

the students• credibility. In fact, I am 

compelled to agree with petitioner's 

credibility arguments: 

1. The students are not all 

friends. It is clear from their testimony 

that although some students were friends with 
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some of the other students, not all of the 

students were friends. 

2. They complained about similar 

problems with Mr. Fargo. A great deal of the 

testimony focused on the fact that Mr. fargo 

would touch knees and rub legs. 'l'here may be 

a difference in the manner of stating what Mr. 

Fargo did, but this was irrelevant because the 

allegations reaained consistent. 

3. The testimony of the students 

was credible and worthy of belief. They 

testified froa no other aotivation, as pointed 

out, other than the fact they wanted to come 

here and testitv ~o what they bellev•4 h•4 

occurred. 'h•lr tettl~ony, qq't' siaply, had 

the ring of truth. 

4. No real reason exists not to 

believe the students. Although it was argued 

and discussed above that the students had 

certain probleas, the students who came 

forward were clear and believable in their 

testimony. 

5. The fact that Mr. Tortora 

indicates that B.M. did not tell him about Mr. 

Fargo touching him is insufficient to destroy 
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Similarly, the fact that 

Mr. Tortora was not charged with not reporting 

that event is similarly irrelevant. His, 

S.M.'s allegation of impropriety as a whole, 

were consistent and convincing. Granted, 

there were minor word variations, but this did 

not change the believability of S.M.'s 

testimony. His dislike of Mr. Fargo's class 

and the work there is an insufficient reason 

to believe that he did not tell the truth. 

Just because he had some behavioral problem in 

Mr. Fargo's classes also is insufficient to 

jUppr~t respondent's argument that his 

testimony was not b~llevable. In fact, his 

testimony was consistent and corroborated by 

others who had no issue with Mr. Fargo. 

6. The idea of a number of 

teachers sitting idly by is not borne out by 

the allegations of Petitioner. 

7. I think it is important to 

note here that I am not persuaded and was not 

persuaded by Mr. Fargo's denial of the 

charges. First, it is to be acknowledged that 

he admitted touching students from time to 

time. In addition, his testimony in regard to 
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the profanity reduction formula was not 

persuasive. He alleged that he never cursed 

at the students but could not give examples of 

having used this profanity reduction formula. 

In addition, Mr. Ferguson had not heard of 

this formula. 

It must be noted that in making 

these credibility determinations, I am not 

particularly persuaded by the fact that .Fargo 

had a post office box, that he forgot prior 

employment, that he took pictures of the 

classroom, that there was a furniture trap, 

that he made a discipl~~ary referral, 6nd that 

odd, but that is it. They do not persuade me 

that he was not a credible person. 

While some may arguably be 

corroborative of the charges, there is no 

sufficient connection established between any 

more of these to permit the conclusion that 

they have such legal significance. My 

determination in this case does not rest in 

any manner on any one or more of these 

factors. 
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FINDINGS OF FACT 

Given the credibility 

determinations made here, I make the following 

findings of fact based on the students• 

testi11ony: 

1 . In September 1987, John Fargo 

touched the genitals through the clothing of a 

male student, B.M., with his hand in class. 

2. Between Thanksgiving and 

Christmas 1987, John Fargo touched the 

genital• through the clothing of a male 

student, a.M., thrte ti~ts with the eraser end 

of a ~encil. 

3. Between September 1987 and 

January 26, 1988, John Farqo pinched the 

buttocks of a male student, B.M. 

4. John Fargo between September 

1987 and January 26, 1988 touched the thigh 

and groin area of a ~tale student, B.M. 

5. From September 1997 through 

January 26, 1998 John Fargo repeatedly touched 

and rubbed th~ leg and inner thigh of a male 

student, D.P., in his classroom. 

6. Between September 1987 and 
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January- 2.6, 1988, Jol'ln Fargo touched the penis 

through the clothing of a male student, D.P., 

twice with the eraser end of a pencil. 

1. Before Cl'lristmas 1987, John 

Fargo twice grabbed the buttocks of a male 

student, D.P., in a classrooa causing D.P. to 

forcibly repel Fargo by throwing him to the 

ground. 

8. Prior to Christmas 1987, a 

male student, D.P., was standing under a 

decorative ball-shaped Christmas ornaaent in 

class singing jingle bells. John Fargo 

attempted to 9T&- the genital area ot p,P. 

9. Between Septemqer 1987 and 

January 26, 1988, John_ Fargo, on several 

occasions, would make inappropriate and 

indecent reaarks to a male student, D.P., in 

class such as, "Oh, you have a tight ass 

today." 

10. Between September 1987 and 

January 26 1988, Jol'ln Fargo consistently used 

improper, indecent, sexually provocative and 

profane language in class. 

11. On or about October or 

November 1987, John Fargo hit the buttocks of 
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a male student, C.D., in class. 

12. In December 1987, John Fargo 

approached a male student, J.B., in the school 

hallway and stated to him, "have fun with your 

mom last night screwing her," so upsetting 

J.B. as to cause him to push John Fargo 

against the locker. 

13. Between September 1987 and 

January 26, 1988, John Fargo put his hand on 

the knee of a male student, J.B., requiring 

J.B. to push Fargo's hand away. 

14. Between September 1987 and 

January 26, 1988, John Fargo approached a male 

stud•nt, J.B., and •*14 to him, "did you screw 

your girlfriend la•t night?" 

15. Between September 1987 and 

January 26, 1988, John Fargo has engaged in an 

established sexually abusive practice of 

touching the knees, inner thighs, buttocks and 

genital area of male students. 

16. Between September 1987 and 

January 26 and, 1988, John Fargo has engaged 

in a pattern of the use of highly 

inappropriate, sexually provocative and 

profane language in classrooms in the presence 
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of classified students. 

17. Between September 1987 and 

January 26 1988, John Fargo by and through his 

coqduct and actions as referred to herein, and 

otherwise as established through statements 

made by students formerly in his classes, 

established an inappropriate atmosphere in his 

classroo111, of fear, harrassment, uneasiness 

and uncomfortableness to the detriment of all 

students, manifesting itself in the 

unwillingness and refusal of students to 

appear after class. 

PENALTY 

Next to be addressed is the 

appropriate penalty. Although respondent 

would have this tribunal conclude that removal 

is not warranted, it provides no authority for 

this proposition. He argues that respondent's 

excellent record would mitigate against this 

conclusion. 

~etitioner, on the other hand, 

argues that charges of sexual misconduct 

involving students, if proven, should and have 
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resulted in the disMissal of teachers, an 

otherwise excellent record notwithstanding. 

Petitioner argues that in cases involving 

allegations of sexual misconduct, the 

presumption is that the charges will warrant 

dismissal if proven. 

I have considered the penalty to 

be imposed and must agree with the result 

sought by Petitioner. In support, I note that 

the commissioner of Education had the 

opportunity to consider in In the Matter of 

the Tenure Hearing of Richard Wolf, 1987 

S.L.D· (July 1, 1987), charges of unbecoming 

cdndu~t against th• respbndent, a tenur~d 

elementary teacher, for alleged impropet 

touching of female students, ridicule of 

students and threats to students for reporting 

such alleged conduct. The Commissioner 

directed that the respondent be removed from 

his position as a tenured teaching staff 

member. In reaching his determination, the 

Commissioner held: 

~The Commissioner, though, does 

question the ALJ's characterizing of 

respondent's touching of the girls as beinq 
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'without prurient or lascivious intent' and 

instead characterizing the incidents as 

subjecting thea 'to eabarrassment• and 

'hostility rather than ~ondness. '" (Initial 

decision, at page 15). The Commissioner 

finds it unnecessary, however, to determine 

whether respondent's motives were governed by 

one or the other or both. He relied instead 

upon his clear perception from:the record 

before him that such actions did indeed occur 

and were entirely inappropriate. See In the 

Matter o~ the Tenure Hearing of George 

McClelland, ~. citing In the Matter of the 

Tenure Hearing of Frederick L. Ostergren. 

School District of Franklin Township, 1966 

S.L.D. 185 as follows: 

"It is the Commissioner's judgaent 

that parents have a right to be assured that 

their children will not suffer physical 

indignities at the hands of teachers, and 

teachers who resort to unnecessary and 

inappropriate physical contact with those in 

their charge must expect to face dismissal or 

other severe penalty." (Wolf at 38). 

The Commissioner in response to 
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the respondent's argument that In the Matter 

of the Tenure hearing of George McClelland. 

School District of Washington Township,'Mercer 

coupty, OAL Docket Number EDU 5284-82 

(february 10, 1983), reversed by the 

commissioner (March 25, 1983), aff'd by the 

State Board of Education (July 6, 1983), aff 'd 

by the Appellate Division of the Superior 

Court (N.J. App. Div., July 20, 1984, 

A-152-83T2) (unreported), was dis~inguishable 

from the matter then before him (Wolf) because 

therein the respondent was dismissed for 

insubordination, not for improper touching 

found such ar9u•erit to be without merit. The 

Commissioner.th@n warned: 

"The Commissioner wishes there to 

be no doubt whatsoever that the Mcclelland 

case stands for the proposition as stated in 

many other similar cases, that imp~oper 

touching of students will not be tolerated.• 

(Wolf at 38-39). 

The Commissioner recounted that 

McClelland was found to be guilty of conduct 

unbecoming a teaching staff member and of 

insubordination. The Commissioner stated in 
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McClelland: 

"Further, the Commissioner has 

difficulty with the concept of the •father 

figure' advanced under the present 

circumstances. Surely each child, boy or 

100 

girl, should be treated with the warmth and 

friendliness to be exercised by any good 

teacher without engaging in questionable 

bodily contact. The commissioner is fully 

coqni~ant that good teachers often use a quick 

hug or a pat on the head as a tactile 

reinforcement of a healthy relationship; 

always, however, i~ f~ll cogni~ance oC age, 

maturity and sex of the recipient. In the 

Commissioner's view, the exercise of judgment 

and restraint is an essential ingredient to 

successful teaching. Respondent's proclivities 

herein far exceed the bounds of good judgment 

and restraint. The commissioner so holds. 

~The Commissioner finds nothing in 

the record by way of explanation of 

respondent's philosophy to include the need 

for him to have his back scratched by female 

pupils. Respondent admitted that on frequent 

occasions he scratched pupils' backs and the 

You are viewing an archived copy from the New Jersey State Library.
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pupils scratched his. The commissioner finds 

this behavior of respondent, along with other 

questionable physical contact, to constitute 

unbecoming conduct. Such conduct, 

particularly in light of his having been 

advised and then ordered by his administrator 

to cease and desist, constitutes 

insubordination." That's McClelland at 245, 

246. 

Thus, in Wolf, the Commissioner 

determined that "based not only upon the 

bra-snapping incidents alone, but also for the 

additional reasons set forth in the initial 

deeision, the ~eaMissioner finds and 

determines, in accord with McClelland, supra; 

Redcay v. State Board of Education, 130 N.J.L. 

369-371 (Sup. ct. 1943), aff'd 131 N.J.L. 326 

(E. & A 1944) (unfitness shown by a series of 

incidents); and In re Fulcomer, 93 ~super. 

404 (App. Div. 1967) (unfitness shown by a 

single incident) that respondent herein is 

guilty of conduct unbecoming a teaching staff 

member warranting his dismissal." 

It is to be noted that ~ was 

reversed and remanded by the Appellate 
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Division. The Appellate court reversed on 

procedural grounds. More particularly, 

exclusion of petitioner from the courtroom 

during student witnesses' ~estimony was held 

to bear a prejudicial effect on petitioner's 

procedural rights to confront witnesses and 

confer with counsel. 

I am compelled to point out, 

however, that in a footnote the Appellate 

Division stated, •we have not commented 

directly on the legal theory under which 

pt:titioner was di.a•issed, L..l..:.. that the 

touching even without licentious purpose, and 

the name calling, required dismi••al, 

irrespective of the fa_ct that petitioner had 

never been warned or counseled concerning this 

matter. We note, however, that both the 

A.L.J. and Commissioner based their decisions 

in part upon In re Tenure Hearing of George 

McClelland, 1983 S.L.D. 19, aff'd A-152-83T2 

(App. Div. 1984) (unreported). Both the 

Commissioner and this court in McClella~d 

stressed that the penalty for dismissal was 

appropriate on the grounds of insubordination, 

since the petitioner in McClelland had been 
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once warned and later once again specifically 

directed concerning his practice of stroking 

and touching female students. We note that in 

the case before us, there were no warnings nor 

apparently even a consideration of a penalty 

less than dismissal after the first reporting 

of the incidents, whereas in McClelland, 

dismissal was not considered appropriate until 

charges were brought after the third reporting 

of the incidents.• 

That's Page 14 and 15, of the 

Appellate Division decision in Wolf. 

Although this footnote could 

arguably mitigate aQainst removal here, such a 

result seems improper. The footnote was 

clearly dicta on the part of the court and is 

so stated by the court to be. Further, it is 

clear that in Wolf, a determination had been 

made that the touching was without licentious 

purpose. such is not the case here. 

Clearly, the allegations against 

respondent are sexual in nature and not simply 

inappropriate touchings. In Wolf, supra, the 

touching involved bra snapping. While such 

touching, as the Commissioner warned is 
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inappropriate, indefensible and not to be 

tolerated, it is much less serious than the 

allegations herein which have been proven. 

As is clear from the findings of 

fact, the touchings at issue here are of a 

very personal and disrespectful nature. To 

require warnings against such touchings to a 

teacher prior to removal is to suggest that a 

teacher must be told that such action is 

improper. 

The penalty in Wolf, albeit 

overturned on procedural grounds, was 

dismissal. Nothing less is sufficient or 

warranted here 1 'ee also In the Malter of the 

Tenure Hearing of Carl Gregg, School District 

of the City of Atlantic City, OAL Docket No. 

EDU 5696-88, aff'd, Commissioner of Education, 

June 2, 1989, wherein the ALJ in finding that 

Gregg had sexually harrassed T.R. and did have 

physical sexual contact with, and sexually 

harrassed M.J. in the 1987-88 school year, 

stated that sexual contact by a teacher with a 

pupil is a violation of the teacher pupil 

relationship and may have life long 

consequences. 
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The ALJ, in removing Gregg from 

his tenured position, stated that "the 

Commissioner has always held that teaching is 

a public trust, and its violation requires a 

heavy penalty." See In the Matter of the 

Tenure Hearing of Jacque k. Sammons, School 

District of Black Horse Pike Regional, 1972 

S.k.D. 302 and In the Matter of the Tenure 

Hearing of Ernest Tordo. School District of 

the Township of Jackson, 1974 S.L.D. 97. 

Indeed, a single incident of touching as 

proven herein should warrant dismissal. See, 

In re Fulcomer, 93 N.J. Super. 404 (App. Div. 

1967). 

As ~-s conformed by the 

Commissioner in ~. at 16 the highest court 

in New Jersey ruled that unfitness to hold a 

position might be shown by one incident if 

sufficiently flagrant or by many incidents. 

The gravity of any of the several 

incidents proven in the matter before me today 

cannot be minimized. However, even if it is 

determined that one incident alone is not 

sufficiently flagrant to warrant dismissal, 

there exists ample authority to warrant the 
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dismissal of John Fargo if the series of 

incidents approach is followed. 

106 

Following the direction of Redcay, 

i~ must be concluded that even if one incident 

as alleged and proven herein is insufficient 

to warrant the dismissal of John Fargo, the 

series of incidents alleged and proven here is 

sufficient to require the dismissal of John 

Fargo. See In the Matter of the Tenure 

Hearing of Anthony Pasquale. Eli~abeth School 

District, Union County, OAL Docket No. EOU 

6879-83 (Nov. 22, 1983), aff'd by the 

Coml'llissioner (Jan. 09.- 1984), aff'd by the 

State Board oC £4uc:ation (Sept. S. 1984), 

wherein respondent wa~ dismist•d for 

unbecoming conduct when it was established 

that his repeated genital touching of his 111ale 

students was improper. 

Despite the singularly egregious 

nature of the incidents testified to herein, 

the whole series of incidents involving not 

only the touchings, but the language permitted 

and, in fact, encouraged by John Fargo by 

example and otherwise, to be used in class, 

atmosphere of fear, uneasiness, 
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uncomfortableness in class, the harassing 

nature of the touchings, the total lack of 

control on the part of John Fargo, the 

disrespectful manner in which John Fargo 

treated students who vocalized their desir~ to 

have his touchings cease by failing to refrain 

and, in fact persisting with the touchings, 

and the general lack of maintenance of an 

acceptable educational environment in the 

classroom warrants his dismissal. 

CONCLUSION 

I conclude that the Board's 

determination to dismiss respondent is 

affirmed, and it is hereby ordered that the 

charges against Mr. Fargo of unbecoming 

conduct are sustained. It is ordered that Mr. 

Fargo be removed from his position with the 

North Arlington Board of Education. 

{Whereupon, the hearing was 

concluded.) 
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APPENDIX 

Witnesses 

For Petitioner: 

Charles Ehrlich 
William Ferquson 
David Roden 
Veronica Madiqan 
M.M. 
S.M. 
D.P. 
s. s. 
c.o. 
K.B. 
R. R. 
D. H. 
J.B. 
Anthony Bl&nc:o 
Alyson Blake 

for Respondent: 

Anthony Tortora 
Claire Green 
Marqaret Roqatis 
Eileen Glowacki 
Katherine Killeen 
John Farqo 

List of Exhibits 

P-1 

P-2 
E'-3 
P-4 

Disciplinary referral for B.M., 
dated January 14, 1988 
Identification 
Identification 
Memo to John Farqo from Anthony 
Blanco, dated January 27, 1988 
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R-2 
R-3 
R-4 
R-'5 

R-6 

R-7 

R-8 

R-9 

R-10 

R-11 

R-12 

R-13 

R-14 

Identification 
Identification 
Identification 
Identification 

109 

Certificate for teacher of the 
handicapped for John Fargo, dated 
May 1975 
Certificate of speech 
correctionist, dated April 1977, 
for John Fargo 
Teacher's application form for John 
Fargo to North Arlington public 
schools, dated November 16, 1979 (5 
pages) 

Teacher evaluation for John fargo, 
period of observation, February 26, 
1960, 9 to 9:30, school year 
1979-80 (2 pages) 

Teacher evaluation for John 
Fargo, period of observation, 
January 8, 1981, 9:35 to 10 
o'clock, school year 1980-81 (2 
pagu) 

Teacher evaluation for John Fargo, 
period of observation February 12, 
1981, 9:30 to 10 o'clock, school 
year 1980-61 {2 pages} 

Teacher evaluation for John Fargo, 
period of observation october 9, 
1980 from 10:45 to 11:20, school 
year 1960-81 (2 pages) 

Teacher evaluation for John Fargo, 
period of observation December 18, 
1981, from 9:30 to 10 o'clock, 
school year 1981-82 (2 pages) 

Teacher evaluation for John Fargo, 
period of observation, October 20, 
1981 from 10 to 10:30, school year 
1981-82 (2 pages) 

Teacher evaluation for Johfl Fargo, 
period of observation, March 17, 
1982, from 1:30 to 2 o'clock, 
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school year 1981-82 (2 pages) 

Teacher evaluation for John Fargo, 
period of observation, December 6, 
1982, from 9:30 to 10 o'clock, 
school year 1982-83 (2 pages) 

Teacher evaluation for John Fargo, 
period of observation, March 7, 
1983, from 1:20 to 1:50, school 
year 1982-83 (2 pages) 

Evaluation of John Fargo, dated 
October 25, 1982 

Teacher evaluation for John Fargo, 
period of observation, October 8, 
19B2, from 12:45 to 1:15, school 
year 1982-83 (2 pages) 

Teacher evaluation for John Fargo, 
date of observation, March 15, 1984 
froa 9 to 9:45, school year 1983-84 
(2 pages) 

Teacher evaluation for John Fargo, 
per,od of observation, H•rch 12, 
l9BS ~roM 10:30 to ll1ZO, school 
year 1984-8.5 (2 pa'ies) 

Teacher evaluation for John Fargo, 
period of observation, february 5, 
1986 from 10:30 to 11:20, school 
year 1985-86 (2 pages) 

Teacher evaluation for John Fargo, 
period of observation, March 5, 
1987 from 8:48 to 9:30, school year 
1986-87 (2 pages) 

Picture of R.R., K.B. and O.H. 

Picture of Fargo's desk, Room 313A 

Picture of three tables in Fargo's 
room and door and blackboard in 
Fargo's room 

Picture of three tables in Fargo's 
room 
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Disciplinary referral for D.P., 
dated December 3, 1987 

1 1 i 

Psychological evaluation for J.B. 
by Katherine Killeen, dated April 
30, 1987 (3 pages) 

Educational evaluation for J.B., 
dated April 29, 1987 by Veronica 
Madigan (3 pages) 

Psychological evaluation for B.M. 
by Katherine Killeen, dated March 
13, 1987 (3 pages) 

Report of social and adaptive 
behavior assessment for B.M. by 
Lynne w. Palmer, dated February 5, 
1987 (3 pages) 

Psychological evaluation for D.P. 
by Katherine Killeen, dated May 19, 
1987 (3 pages) 

Educa\lonal evaluation of D.p. by 
Veronica Madigan, dated May 27, 
1987 (3 pages) 

Report of social and adaptive 
behavior assessment for D.P. by 
Lynne w. Palmer, dated May 29, 1987 
(3 pages) 

Identification 

Identification 

Identification 

Identification 

Identification 
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IN THE MATTER OF THE TENURE 

HEARING OF JOHN FARGO, SCHOOL 

DISTRICT OF TBE BOROUGH OF 

NORTH ARLINGTON, BERGEN COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Respondent was granted an 
extension until December 15, 1989 to file exceptions to the initial 
decision. His exceptions were timely filed on that date. The 
Board's reply thereto was timely filed as well. On December 22 
respondent telefaxed a letter to the Commissioner which he avers 
"supplements" his exceptions and objections to the initial 
decision. This submission was deemed an untimely filing under the 
provisions of N.J.A.C. 1:1-18.4 and therefore not considered by the 
Commissioner. 

Respondent avers that the initial decision should be 
rejected because the ALJ found the classified students' stories 
credible despite their biases and inconsistencies. Be also contends 
she totally disregarded the reasonable, credible and relevant 
evidence of school officials directly contradicting the children • s 
testimony and found that his acknowledgement that he touched the 
students • shoulders or knees to get their attention supported a 
finding of sexual impropriety. As to this, respondent avers that 
the ALJ reached h~r improper decision solely on the basis of her own 
biases as opposed to the evidence. 

Respondent's specific excertions initially reiterate 384 
proposed findings of fact as subm tted to the ALJ (ltespondent 's 
Exceptions. pages 3-52) which are herein incorporated by reference 
and have been carefully considered by the Commissioner. It is 
respondent's position that the failure to find all of those proposed 
findings (PF) which are cited to the record requires reversal. As 
to this, he argues, inter alia, that the ALJ failed to address what 
he deems to be the part1cularly insightful facts regarding the 
neurological and perceptual impairments of the students. (PF Nos. 
44-47) Be also avers that the ALJ erred in not adopting his 
proposed findings which support that B.M. is of low average 
intelligence, not average intelligence as found by the ALJ, and that 
he had a stron' dislike for school and an attitude problem. (PF 
Nos. 51-53, Exh1bit R-30). 

Respondent contends that B.M.'s "antics" of January 14, 
1988 and his allegations can only be understood within the context 
of his proposed factual findings (PF Nos. 75-254) which he avers 
demonstrate the non-credibility of the classified students and 
Fargo's credibility and the rest of the teachers at North Arlington 
High School. He characterizes B .M. • s story as preposterous and 
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belied by numerous inconsistencies and believes it significant that 
B.M. •s girlfriend never testified to the event about his purported 
grabbing of B.M. •s "butt." He also points out that (l) prior to 
B.M. saying he was going to get him in trouble, B.M. never made any 
allegations to school officials about any alleged abuses and 
(2) contrary to B.M. 's assertion that he told Mr. Tortora of alleged 
improprieties, Mr. Tortora categorically denied this. (Respondent's 
Exceptions, at p. 54) 

As to the allegation made by D.P. • respondent excepts to 
the omission of the substance of his proposed findings Nos. 179 to 
254 averring that although a few facts were considered by the ALJ, 
some of his inconsistent and contradictory statements were not. 
Further, the ALJ did not consider that D.P. never told his therapist 
of the alleged incidents or that he had a bad attitude towards 
school. 

As to J.B., it is respondent's position that while the ALJ 
properly found that J.B. did not discuss the alleged hallway 
incident with Mr. Ferguson, she nonetheless did not address the fact 
that he never discussed it with anyone at all at school. Respondent 
also ave~s that (1) the ALJ incorrectly found that J.B. believed he 
told his mother of the slapping incident when in actuality the 
transcript reveals he responded "I think so, I'm not sure" (6Tl2-5 
to 10) and (2) the ALJ should have also made the following findings 
of fact: 

268. [J.B.] claimed that Mr. Fargo threatened 
[J.B.] that if he didn't sit very close next to 
him, he would give him a bad grade. [J.B] pulled 
his chair away because he was afraid of him and 
did not want to sit close. (6T13-21 to 14-4) 

VQ. [J.B.) claim•d tbat-· be doesn't r:eme111ber 
~hen he confrontfld ttr. F1r:co about a "Jade that 
he received or whether be put Mr. FargO against 
the locker because of a grade. (6T25-15 to 25) 

271. [J. B.] claimed that when he was going to 
the Prosecutor's Office and after Mr. Ferguson 
said to tell the truth, [J .B] stated that there 
was some kind of grabbing on [J.'s) part, because 
Mr. Fargo had cursed at him or about him. 
(1T34-ll to 18) (Id., at p. 55) 

Respondent also avers that given his proposed findings Nos. 
2 7 4-288, the ALJ should have found the testimony of IC. B. and R. R. 
not credible. Moreover. she should have adopted proposed findings 
Nos. 289, 290, and 293-298, as they affect credibility. 

As to S.S. •s testimony, respondent maintains that his 
proposed findings Nos. 299-347 present a more revealing description 
of that student than that "alluded to by the ALJ" (Id.. at p. 57), 
particularly that he was a good friend of B.M. (4T83-25 to 84-4; 
4T84-25 to 85-1). More specifically, respondent avers that S. S. • s 
observations of various incidents contained many inconsistencies 
which demonstrate their incredibility, i.e.: 
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***The AW noted that [S. S.) alleged that there 
had been a shoving match between Mr. Fargo and 
[J.B.]. Although [J.B.] claimed it occurred as a 
result of a sexual comment to which he took 
offense, (S. S.] testified that there was not a 
sexual comment. This discrepancy, as well as 
others, are (sic) documented in the Initial 
Decision. However, the ·Initial Decision should 
have included the fact that: 

"336. Although 'close, good friends,' 
(S.S.] never discussed with (J.B.] what 
the dispute was about. At his deposi­
tion, however, [S. S.) said that after 
the incident [J.B.] told him that the 
fight was about the test grade. 
(4T89-4 to 13; 6T2-2 to 10) 

347. (S.S.] never reported any 
incidents to teachers or parents and 
never reported or requested to be 
transferred from the class. ( 4!100-14 
to 101)" (Id. > 

As to the AW's findings with respect to B.M. 's allegation 
that he told Mr. Tortora about respondent's alleged improprieties, 
he contends that: 

The ALJ properly found that B.M. never told 
Mr. Tortora about Mr. Fargo's alleged impro­
prieties. The AW adopted Mr. Fargo's Proposed 
Facts 59 and parts of 65 and 68, but did not 
adopt all of the relevant facts, as set forth in 
Mr. Fargo's Proposed Facts, Nos. 54 and 72. 
These facts demonstrate that Mr. Tortora has been 
a teacher of the handicapped for 10 years, was a 
detective on the Bergen County Sheriffs 
Department for 21 years prior to teaching, and 
has no biases in favor of Mr. Fargo or [B. M.]. 
The facts further show that (B.M.] had no 
discussions with Mr. Tortora regarding Mr. Fargo 
except as related to work load. Furthermore, 
Mr. Tortora, being a teacher and former 
detective, would have reported the sexual 
allegations, especially since the failure to 
report the allegations would violate school 
procedure and would result in action being taken 
against him. Thus, Proposed Facts Nos. 65 to 74 
belie [B.M.]'s testimony as to who was told about 
these alleged incidents and when they were told. 

(Id .• at pp. 57-58) 

In addition to the above, respondent excepts to the AW's 
failure (1) to be more expansive about his solid reputation as a 
good, conscientious and effective teacher; (2) to include all 
pertinent facts about his classroom and the issue of cursing. (Id., 
at pp. 58-61) 
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Respondent also argues that the initial decision should be 
reversed because the ALJ rejected the sufficient, competent and 
credible evidence. Of this respondent avers: 

In the instant case. it is clear that the Board 
has failed to present any credible evidence to 
support its spurious claims. As made clear by 
the detailed proposed findings of fact, (which 
are supported by the record), the classified 
students• constantly changing allegations 
conflict with their prior versions and the 
versions of other students. The preposterous 
allegations of the students that numerous school 
officials and teachers were idly sitting by while 
witnessing physical assaults or learning of 
sexual allegations involving Mr. Fargo and 
students is patently absurd and exceeds the 
upper-most limits of a good faith. 

The allegations. which constitute a shot-gun 
approach at Mr. Fargo, are clearly spurious. The 
uncontested facts and the ALJ • s finding (Initial 
Decision, at p. 19, para. 27) demonstrate that 
Mr. Fargo was a concerned, highly respected and 
productive teacher, who managed to motivate his 
class of classified students. Mr. Fargo, was 
highly respected for his teaching abilities and 
was concerned enough about his students to: 
(a) give a troubled youth a T-shirt to cheer him 
up and alleviate the student • s concerns of over 
perspiration, and (b) give two students rides to 
their houses, during bad weather or when he was 
paesing their way. Cle&;ly, this CoGmissiop 
should dismis! the ebaraei--all of whic~ a,e 
unfounded--agalnat Mr. tar&o. .. 

Indeed, the ALJ and the Board recognize that the 
allegations made by the students are incredible. 
No other reason could explain why the Board has 
not brought charges against Mr. Ferguson, 
Mr. Ehrlich, Mr. Tortora and Ms. Glowack for 
acting improperly by failing to notify the proper 
authorities of fights occurring in their presence 
and allegations made to them of sexual misconduct 
by Mr. Fargo with his students. Indeed. the 
preposterous allegations of [K.B.], [R.R.] and 
[S. S.] were suqmarily rejected by the Board and 
Mr. Fargo was not charged with mid conduct as to 
them. Having recognized the fantasy life of 
these classified students, and properly concluded 
not to charge the other teachers. the Board 
should never have brought charges against 
Mr. Fargo. The Commission should, therefore, 
dismiss all charges which are false in one and 
false in all. 
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Assuming arguendo that this Commission were to 
find that one of the shotgun allegations had 
merit, namely that: Hr. Fargo somehow acted 
improperly attempting to instruct his class not 
to use profanity in the classroom, any penalty 
imposed should be de minimis. After all. there 
was no school policy on the issue and Hr. Fargo 
had to culturize students, who admittedly used 
profanity in the classroom and found profanity in 
their school textbooks. Although we submit that 
this Court should not substitute its belief on 
how to handle the issue for that of the 
discretion/judgment exercised by a trained 
teacher, assuming arguendo that this Commission 
believes that a different method should have been 
utilized, no sanction should be imposed. 
Certainly, dismissal from a tenured teaching 
position is unwarranted. After all, Mr. Fargo's 
method of teaching was a reasonable exercise of 
discretion. 

For the forgoing reasons, the Commission should 
dismiss all the allegations. The Commission 
should also restore Mr. Fargo to his tenured 
position and award him the compensation denied 
during the 120 days subsequent to the filing of 
the formal charges against him. (Id., at 63-65) 

Respondent next raises in his exceptions an argument that 
the Commissioner should reject the initial decision because it was 
made by an ALJ who should have recused herself. He alleges that the 
ALJ rendered bet decision based upon personal biases and her own 
pending lawsuit alleging sex discrimination. She is characterized 
by respondent as failing to disclose this lawsuit pending now and at 
the time of hearing and as having refused to provide details of her 
lawsuit when his counsel requested information when he became aware 
of said suit after the hearing had been conducted. (Id .• at p. 66) 

More specifically. respondent argues that recusal was 
proper pursuant to ~· 1:12-1, N.J.A.C. 1:1-14.12, and Code of 
Judicial Conduct Canon 3, all of wh1ch make it clear that a judge 
should avoid the appearance of impropriety and not judge matters in 
which they have a personal bias or prejudice. ~· 1:12-1 provides 
that: 

The judge of any court shall disqualify himself 
on his own motion and shall not sit in any 
matter*** 

(f) when there is any other reason which might 
preclude a fair and unbiased hearing and 
judgment, or which might reasonably lead counsel 
or the parties to believe so. 

N.J.A.C. l:l-14.12 provides that: 
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(a) A judge shall, on his or her own motion, 
withdraw from participation in any proceeding in 
which the judge's ability to provide fair and 
impartial hearing might reasonably be questioned, 
including but not limited to instances where the 
judge: 

*** 
8. When there is any other reason which might 
preclude a fair and unbiased hearing and 
decision, or which might reasonably lead the 
parties or their representatives to believe so. 

(Id .. at pp. 66-67) 

With respect to this recusal issue, respondent urges that: 

The instant ALJ has a matter pending in 
United States District Court, District Court of 
New Jersey. Civil Action No. 88-1373(NHP). In 
the complaint, she accuses her employer of sexual 
discrimination, sexual harassments. and tortious 
conduct.*** Despite this complaint, the ALJ did 
not disqualify herself from the Fargo case. a 
matter that likewise involves sexual 
impropriety. She did not even raise the issue of 
her involvement at the hearing so that the 
attorneys could decide whether to pursue the 
matter of recusal. Furthermore, even now the ALJ 
refuses to disclose information about the case to 
the attorney for petitioner.*** 

The ALJ' s apparently strong identification with 
the allegedly abused "victims" to the exclusion 
ot record and reasop., clomonstrates that :~l'ae was 
impartial (sic). 

Recent Statements ot the Supreme Court ;.nd other 
Courts demonstrate the necessity for recusal by 
judges in cases similar to those cases in which 
the judge has a personal involvement. Most 
recently, on October 23, 1989, Associate Justice 
Clifford stated that at least for the period of 
suspension of his driving privileges, he would 
not participate in any appeal in the Supreme 
Court involving charges of driving-while­
intoxicated or related thereto.*** 

On November 10, 1987, Supreme Court Chief Justice 
Robert N. Wilenz stated that the Honorable 
Donald G. Collester, Jr. ·(the Presiding Judge, 
the Criminal Division in Morris County), had been 
convicted of drunk.-d riving."'** Therefore, Judge 
Collester would not preside in drunk-driving 
cases on wrongful death by auto cases.*** 
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An alleged victim of sexual improprieties is all 
the more affected by her case and should, there­
fore, be disqualified from sitting on cases 
involving sexual impropriety. See Johnson v. 
Salem Corp., 189 N.J. Super. 50, 61 (App. Div. 
1983), aff'd. 97 N.J. 78 {1984) ("[there] may be 
a specific situat1on which would render it 
appropriate fot"' a judge to recuse himself in a 
particular case.") 

Because the ALJ was partial, she rejected the 
evidence and found Mr. Fargo·· guilty. The 
Commissioner should reject her biased findings 
set forth in the tainted Initial Decision and 
restore Mr. Fargo to his tenured position. 

(Id., at pp. 67-68) 

Respondent further argues that assuming arguendo the need 
to supplement the record, the Commissioner should grant his motion 
to supplement the record to include the documents demonstrating the 
AW's bias. 

Lastly. respondent urges that assuming arguendo he has not 
prevailed under the preponderance of evidence standard. the 
Commissioner should exonerate him either under the applicable 
heightened standard involving moral turpitude or the clear and 
convincing standard. 

* * * 
The Collllissioner has conducted his own detailed and 

exhaustive examination of the entire tfcord in this matter including 
the transcripts of the hearin&. He will first address the issue of 
recusal of the AW which is not addressed in the initial decision. 

The record as transmitted to the Commissioner by the Office 
of Administrative Law contains a letter of October 12, 1989 from 
respondent's attorney which requests that the ALJ indicate to him in 
writing the circumstances of her case pending in u.s. District Court 
which, he has been informed, involves sexual harassment/discrimina­
tion. Mr. Dratch indicated in the letter that if the AW were 
involved in such a matter, he believes it highly inappropriate for 
her to rule in this matter. The record also contains another letter 
from Mr. Dratch, dated November 3. 1989, asking the ALJ to respond 
to the earlier letter. This is followed by a November 8, 1989 
letter to Mr. Dratch from the AW, which, inter alia, acknowledges 
his request and states that (1) the U.S. DlStnct Court case is a 
matter of public record and (2) as it has nothing to do with the 
Fargo case, his request is improper. 

As a result of the recusal issue 
respondent's exceptions. the Director of 
Administrative Law (Director) issued an Order 
1989 which is summarized below. 
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The Director first points to the fact that questions 
regarding recusal of ALJ's are subject to her review. N.J.A.C. 
l:l-3.2(c) and l:l-14.10(k)-(m) Issues of recusal are required to 
be reviewed on an interlocutory basis and may not be sought after 
the judge renders the initial decision in a contested case. 
N.J.A.C. 1:1-14.10 As such, the Director ruled the request for 
review is out of time as it was made after the initial decision was 
rendered. She states: 

It is generally accepted that request for recusal 
must be timely raised and, if not, the right is 
waived. The rule was stated in Marcus v. 
Director, Office of Workers' Comp. Prog. , 548 F 
2d 1044, 1051 (D.C. Cir. 1976): 

The general rule governing disqualifi­
cation, normally applicable to the 
federal judiciary and administrative 
agencies alike, required that such a 
claim be raised as soon as practicable 
after a party has reasonable cause to 
believe that grounds for disqualifica­
tion exist. It will not do for a 
claimant to suppress his misgivings 
while waiting anxiously to see whether 
the decision goes in his favor. A 
contrary rule would only countenance 
and encourage unacceptable inefficiency 
in the administrative proceSJ. 

Fof the same reasons expressed in Marcus, the 
Unttor• Administrative Procedure Rules require 
ihat a motion or recus.al must be made expedi­
tiously and that appeals must be taken 

·. interlocutorily. A JiiArty ahould not pe able to 
attempt to use a reeusa:l motion to reverse an 
unfavorable decision. Equally important 
disqualification challenges should be decided 
before trial to avoid the necessity for retrials. 

(at p. 2) 

Moreover, the Director ruled that regardless of the merits 
of the substantive arguments in favor of recusal no need for a new 
hearing is preceived as necessary because: 

1. While Mr. Fargo objects to the ALJ's 
conclusions, claiming they were influenced 
by her alleged bias, he does not complain 
that the record is not fully developed; 

2. There is no allegation that the ALJ 
prevented the building of the record, only 
that she drew the wrong conclusions; 

3. The fact that the Commissioner will review 
the complete record and render a final 
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decision in the matter cures any possible defect 
in the hearing if assuming arguendo, the ALJ 
should have recused herself in the first 
instance; and 

4. There has been no allegation of bias on the 
part ·of the Commissioner of Education. 

Upon review of the recusal arguments advanced by respondent 
and the OAL Director's Order. the Commissioner determines that he 
has no jurisdiction to rule on it as the authority to review an 
ALJ's disposition of recusal rests with the Director of the Office 
of Administrative Law. Notwithstanding this determination, he is in 
argeement with the Director that because the Commissioner conducts 
his own independent review of the complete record and renders his 
own determination in the matter, and given that respondent makes no 
specific allegations of bias in her conduct of the hearing and the 
building of the record, there is no reason for the Commissioner not 
to proceed with his decision in the matter. 

The second issue to be addressed is the burden of proof 
standard applied by the ALJ. The Commissioner is unpersuaded by 
respondent's legal arguments that the ALJ erred in applying a 
preponderance of credible evidence standard rather than a heightened 
standard of preponderance because the case involves moral turpitude 
or a clear and convincing standard. In addition to the Portia 
Williams matter cited by the ALJ with respect to the burden of proof 
tn tenure matters, the Commissioner, the State Board and the 
New Jersey Appellate Court have addressed said burden. See In the 
Matter of the Tenure Hearing of Arlene Dusel, School District of the 
Borough of Saxreville, 1978 S.L.D. 526, 529, aff,'d State Board 1979 
S.L.D. 155 an In the Matter of th Tenure Heartn of Barr Deetz 
SChOOl District of the Vtlla e of ewood. 1984 S.L.D. 1923, aff'd 
N.J. Super or ourt, Appellate v son, May 10, 1985 (A-1264-84T5), 
Cert. d&rt. 101 N.J. 321 ( 1985). In each instance. preponderance of 
credible evidence was found to be the appropriate standard. 

As to the review of the record with respect to the tenure 
charges themselves, the Commissioner is ever mindful of the fact as 
set forth by the State Board in In re Deetz, supfa, that there is a 
responsibility to assure that the decision ts supported by a 
preponderance of credible evidence, particularly as this matter in 
great part depends on the testimony of teenaged students. The State 
Board expressed in Deetz that: 

Although we recognize that corroboration of 
student testimony is not required. it has long 
been established that student testimony must be 
examined with great caution. See, ~ In the 
Matter of the Tenure Hearing of Portia Williams, 
decided by the CommisStoner August 27. 1981, 
aff'd State Board March 24, 1982, aff'd Docket 
~A-4036-81T3 (App. Div., Dec.----rs;- 1982). 
While this stricture generally has been applied 
where the students were under ten years old, see 
Portia Williams, supra, at 8, the same caution 
has been used in evaluating the testimony of 
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teenagers. See In the Matter of the Tenure 
Hearing of Nathan James M1chaels. dec1ded by the 
Commissioner January 30, 1984, aff'd State Board 
September 5, 1984. -- (at 1926) 

Moreover, the Commissioner is fully cognizant of the fact 
that he may make his own independent findings of fact, although due 
consideration must be given to the opportunity of the ALJ to observe 
the parties and their witnesses. 

As to the first four charges against respondent with 
respect to improprieties toward B.M. (allegations !-~. Initial 
Decision, at p. 6), the Commissioner adopts the findings and 
conclusions of the ALJ as to respondent's guilt with regard to those 
charges. In reaching this determination, the Commissioner has 
undertaken intensive scrutiny of the transcripts of witnesses' 
testimony, as well as respondent's highly detailed exceptions. 
While there are clearly inconsistencies in the testimony of B.M. and 
other witnesses. both students and staff. and while it is recongized 
that B.M. had animosity and anger toward respondent, the evidence is 
nonetheless sufficient to meet the preponderance of credible 
evidence standard necessary to support these charges. Even if one 
were to discredit the testimony of D.P., B.M. •s close friend, the 
testimony of B.M.'s mother is corroborative and credible as is that 
of student S.S. who observed the touching of B.M.'s penis by 
respondent. 

As to the charges relating to D.P., (allegations ~-i. 
Initial Decision, at pp. 6-7) the Commissioner is mindful of the 
fact that no corroborative testimony was advanced by the Board. 
While not required, it made th' review of his testjmony a 
particu+arl.y cautious and painatakin·· one. As a retuU. o, this 
review,·t~te Commissioner adopt~ at hu own the ALJ's findift&S and 
conclu••ona as to the touc.bla& 41\4 rubbing of D.P. 1 11 le& aJld inner 
thigh <•J.legation ~) and the ~ouehing of the '-enis through the 
clothing two times with the eraser end of a peneil (allegation f). 
His testimony was credible and convincing as to both. However, 
insofar as allegation h is concerned, the Commissioner does not 
accept the ALJ's finding and conclusion with respect to two 
incidents of respondent grabbing D.P.'s buttocks, one of which 
allegedly resulted in D.P.'s forcibly repelling respondent by 
throwing him to the floor. Such rejection is based on the fact that 
this latter incident was alleged to have occurred in the presence of 
other students and at least one teacher Ms. Glowacki; yet no 
corroborative testimony for such a highly visible incident was 
brought forth. By D.P.'s own testimony he does not remember the 
other alleged buttock incident. (4T42-43) 

The Commissioner likewise does not accept the ALJ' s 
findings and conclusion with respect to the "Jingle Bells" episode 
(allegation i). According to D.P.'s testimony, the other students 
in the c.las1t witnessed the incident and he specifically names those 
students. (4T40) Only one of the students testified, C.D., and no 
corroborative testimony was brought forth on the allegation by him. 
Given the open visibility within which this episode was supposed to 
have occurred, it stretches the imagination that C.D. had no 
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testimony to offer on the incident*; therefore, that particular 
charge is dismissed. 

As to allegation i. the making of inappropriate and 
indecent remarks to D.P. on several occasions between September 1987 
and January 26, 1988 and allegation ~ which alleges improper. 
indecent, sexually provocative and profane language in class, the 
Commissioner accepts the ALJ • s findings and conclusions but notes 
that testimony of student witnesses was essentially consistent that 
respondent's use of such language and comments was usually a 
response or retort to something prompted by a student and not 
initiated by him. While this does not lessen the seriousness of the 
charge in terms of assessing his fitness as a role model, it 
nonetheless bears mentioning. Moreover, the Commissioner agrees 
with the ALJ that respondent • s profanity reduction explanation is 
not credible. 

Allegation .! charges that respondent hit the buttocks of 
C.D. The Commissioner accepts the ALJ's finding and conclusion 
crediting C.D. 's testimony as to this charge. His testimony was 
forthright and convincing. 

The charges with respect to respondent's improprieties 
toward J. B. have been thoroughly examined to assess if the record 
provides a preponderance of credible evidence to support them. His 
testimony with respect to the knee touching (allegation B) is 
consistent with the testimony of all the male students. Allegation 
~ charges respondent approached J.B. in the school hallway and made 
an indecent remark to him about his mother, i.e., "have fun with 
your mom last night screwing her." so upsettingT.B. that he pushed 
respondent against a locker. Corroborative testimony as to 
respondent being pushed against a locker by J.B. came from S.S., 
although hi• ·account varies froa J .JL in terms of how the incident 
was tri&&ered. S.S. assumed the incident to have been triggered by 
a test grade (4T72, 85, 94). He did testify that he did not hear 
anything sexual or any reference to J.B.'s mother (4T87-88) but he 
also testified that he did not hear anything directly (4T94) B.M. 
also testified that he observed J. B. pick respondent up and shove 
him against the locker but that he never learned why. (3T20-21) 
Having carefully weighed the testimony on this charge, the 
Commissioner accepts the findings and conclusions of the ALJ which 
accepted J.B.'s credibility as it was corroborated at least in part 
by S.S., a highly credible witness. and by B.M. as to the physical 
confrontation at the locker, an action for which J .B. was never 
disciplined by respondent. J.B.'s testimony with respect to 
allegation 2 is likewise found credible, i.e., that respondent said 
to him "Did you screw your girlfriend last n1ght?" 

Upon a thorough and intensive examination of the record. 
the Commissioner adopts as his own the ALJ•s findings and 
conclusions with respect to allegations B to ~ as they are supported 

* It is noted for the record that the student testimony was 
sequestered. 
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by a preponderance of the credible evidence. Careful scrutiny of 
respondent's 384 proposed findings of fact. the documentary 
evidence. and transcripts does not alter the inexorable conclusions 
to be drawn from the record as a whole. These findings and 
conclusions are: 

*** 
15. Between September 1987 and January 26, 1988, 
John Fargo has engaged in an established sexually 
abusive practice of touching the knees, inner 
thighs, buttocks, and genital area of male 
students. 

16. Between September 1987 and January 26, 1988, 
John Fargo has engaged in a pattern of the use of 
highly inappropriate, sexually provocative and 
profane language in classrooms in the presence of 
classified students. 

17. Between September 1987 and January 26, 1988, 
John Fargo by and through his conduct and actions 
as referred to herein, and otherwise as 
established through statements made by students 
formerly in his classes, established an inappro­
priate atmosphere in his classroom, of fear, 
harassment, uneasiness and uncomfortable- ness to 
the detriment of all students, manifesting itself 
in the unwillingness and refusal of students to 
appear after class. · 

(Initial Decision, at pp. 95-96) 

Tbe Commissioner notes that the record cop\:ains certain 
child •tudy team reports fQr three students, B.J'l., J).P., and J.B. 
(Exhibits R-28-32) In accordance with the provisions of N.J.A.C. 
6:3-2.5 the only way that those reports could b• introduced to the 
record in this matter is by parental consent (N.J.A.C. 6:3-2.5 
(c)ll) or by presentation of a court order (N.J.A.C. 6:3-2.5(c)l2). 
In the instant matter only one parental consent is contained in the 
record, B.M.'s. There is a letter from respondent's attorney to the 
ALJ dated February 22, 1989 which states that the consent for J.B. 's 
parents is enclosed. However, the enclosure does not contain a 
consent signature from either of J.B. •s parents. Further, that 
letter makes reference to the failure of D.P.'s parents to consent. 
This is followed up by a letter from respondent's attorney to D.P.'s 
parents dated Karch 1, 1989 that informs them that a hearing was 
scheduled on Karch 14, 1989 before the ALJ to hear their objec­
tions. It also informs them that if they do not appear, the court 
may grant respondent's request for disclosure of the child study 
team records. 

The record does not explain precisely how the child study 
team reports for D.P. were placed in the record without a court 
order. Under the ruling of the New Jersey Superior Court Appellate 
Division in In the Matter of the Tenure Hearing of Lynn Jenisch 
Tyler, School District of Sussex-Wantage Regional, Sussex County, 
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(A-2082-SSTl. November 6, 1989), however, an AW does not have the 
power to order release of a pupil record as the Office of 
Administrative Law is not a court. 

Therefore, the Commissioner has limited his review to the 
child study team reports of B.M. (R-30 and 31). As to these 
records, the Commissioner would like to initially state that he 
finds unpersuasive respondent's obvious position that the testimony 
of classified students is somehow more suspect because of their 
educational handicapping conditions. Nonetheless, B.M. 's child 
study team reports were examined and given careful consideration. 
Their contents did not alter the Commissioner's conclusions 
contained herein as they failed to reveal any information 
demonstrating that B.M. would be precluded from being a credible 
witness. 

Given the inclusion in the record of child study team 
reports for three students, whose names appear throughout said 
reports and for whom there is only one parental consent, and given 
the fact that somehow the Division of Youth and Family Services 
(DYFS) report is contained in the record contrary to N.J.S.A. 
9:6-S.lOa, the Commissioner orders that the record in this matter be 
sealed from public review. The Commissioner also states for the 
record that the DYFS report was not reviewed due to its improper 
presence in the record. 

Lastly, the Commissioner has reviewed the decision on 
motion issued by the AW on December 23, 1988 with respect to 
respondent's claim the the petition should be dismissed due to the 
Commissioner's failure to conduct a hearing within the time 
limitations contained in N.J.S.A. 18A:6-ll. He finds the ALJ's 
analysis well-reasoned and conclusions legally correct as to the 
directory and not mandatory nature of the time limits for hearings. 
The Order of December 23, 1988 is therefore adopted by the 
CommissiOner for the reason1 ttated therein. 

Accordingly, the Commissioner adopts the initial decision 
except as modified herein. Those modifications do not. however, 
warrant alteration of the penalty of dismissal to be levied in this 
matter. All but three of the charges against respondent 
(allegations g, _h, and !.> have been sustained and clearly warrant 
dismissal. The record supports by a preponderance of credible 
evidence that respondent is unfit to teach. Consequently, 
respondent is dismissed from his tenured teaching position as of the 
date·of this decision. 

A copy of this decision shall be forwarded to the State 
Board of Examiners pursuant to N.J.A.C. 6:11-3.7(b) for its 
consideration. 

COMMISSIONER OF EDUCATION 

Pendin~ State Beard 
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~atr uf N flU ~rrsry 

OFFICE OF ADMINISTRATIVE LAW 

INlTIAL DECISION 

SUMMARY DECISION 

OAL DKT. NO. EDU 5548-88 

AGENCY DKT. i'IO. 220-7/88 

PETER NAZARECHUK 6: JAMES CANCIALOSI, 

Petitioners, 

v. 
BOAJID OP EDUCA110N OF THE BOROUGH OF NORTH CALDWELL, 

ESSEX COUNTY, 

Respondent. 

P"ul IQeinbaum, ESI'j., Cor petitioners 

(~!lzaali, Zazzali, Fagella .k Nowak, attorneys) 

James Rothschild, Esq., Cor respondent 

(diker, Danzig, Scherer, Hyland, JL Perretti, attorneys) 

Record Closed: i.Jovember 15, 1989 Decided: December 15, 1989 

BEFORE OLIVER B. QUINN, ALJ: 

Petitioners, both tenured teachers employed by the North Caldwell Board of 

Education ("Board"), allege that the 3oard's actions, reducing petitioner Nazarechuk's 

schedule and salary and transferring petitioner Cancialosi, violated the Open Public 

New Jt?r.I<T f., An Equal Oppor1uni1y Employer 
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Meetings Act's notice provisions, ~ 10:4-8 !! ~· Petitioner Nazarechuk also 

alleges violations of his tenure and seniority rights by the Board's refusing to assign him to 

teach a family life course while permitting teachers without tenure, or with less seniority 

thllll him, to teach family life. 

Respondent counterelaims that petitioner Nazarechuk attempted to "eoerce tllld 

blackmail" the Board of Education into restoring him to full time sehedule lllld salary. 

Respondent denies llllY violation of the Open Publie Meetings Act, and contendCJ that 

tenure lllld seniority rights are not applicable to family life eurricula. 

PROCEDURAL RJSTORY 

The original petition In this matter was filed with the Commissioner of 

EdUcation on July ll, 1988. On July 21, 1988, respondent filed an answer tllld a counter­

petition against petitioner Nazarechuk. The matter was transmitted to the Office of 

Administrative Law (OAL) on July 27, 1988 for determination as a contested ease pursuant 

to N.J.S.A. 52:148-1!! ~.lllld N.J.S.A. 52:14F-l et ~· 

An amended petition was CUed on September 19, 1988. 

!\ telephone prehearilll eonferenoe was held on October 3, 19b, &ltd a prehearing 

order was issued which set down a December 19, 1988 hearing date. That hearing was 

adjourned because the parties indicated that they were pursuing settlement. 

On October 20, 1988, petitioner Nazarechuk fned a motion for summary decision 

dismissing respondent's counter-petition. On Jlllluary 19, 1989, an Order grllllting 

petitioner Nazarechuk's motion for summary decision was issued. A copy of that Order is 

attached to this decision. 

-2-
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A telephone prehearing conference was held on ~arch 3, 1989, during which the 

parties indicated that no settlement had been reacil.,-l. A hearing was scheduled for 'lay 

3, 1989 for the limited purpose of taking testimony on the factual issue of the notice 

petitioners received of the Board meetings at which their employment was discuss'!o. The 

parties agreed that all other issues would be decided on stipulations of facts and briefs • 

. \ second amended petition was filed on :tlarcll :J, 1989 and an answer to it was 

filed on March 10, 1989. 

On .\pril 28, 1989, the parties Ciled a stipulation of the facts that were to be. the 

subject of the 'lay J, 1989 hearing, IU\d that hearing was cancell'!d. 

On November 15, 1989, the parties tiled a stipulation of facts regarding the 

district's family life curriculum. The record was closed on that date. 

FACTS 

I FIND the following facts, which have been stipulated by the parties: 

1. Qn April 25, 1988, the Superintendlflt of the North Caldwf!ll Schooll, Dr. 

Sharon Clover, advised petitioner Nuareohuk that the Board of Ed~,tc•tion would be 

considering a recommendation that Nazar~huk's position as a physical education 

instructor be reduced due to the ~lining enrollments at the N'orth Caldwell School.<~. 

2. The date for the Board's action on the recommended reduction was not 

specifically addressed in the meeting of April 25 between Dr. Clover and Nazarechuk. 

iiowever, general notices of a Board of Education meeting were posted at the North 

Caldwell Schools in advance of the April 26, 1988 Board meeting. There is no stipulation 

as to whether :iazareehuk received actual notice that the Soard of Education would 

-3-
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be considering his reduction at the April 26, 1988 meeting. 

3. A public meeting of the Board was held on April 26, 1988. The items for 

discussion at that ;neeting included the proposed assignments of teachers for the coming 

1988-1989 school ye8J'. One of those recommended assignments was the assignment of 

Nazarechuk to a three-fitths position, which constituted a reduction in his position. Tile 

Bo8J'd passed a resolution at Its public meeting on April 26, 1988, reducing Nazarechuk to 

a three-firths position. Nazarechuk was not present at this meeting. 

4. At its May 24, 1988 meeting, the Board passed a resolution transferring 

petitioner Cancialosi from the Gould School to the Grandview School. Petitioner 

Cancialosi's principal, Mr. Venezia, advised Mr, Cancialosi on vtay 24, 1988 at 

approximately 3:30 p.m. only that his transfer would be taken up by the Board at its 

meeting that night but not that he was entitled to attend the meeting and request public 

discussion of the transfer. Petitioner Cancialosi attended the Board meeting. 

5. By letters dated August 4, 1988, the Board advised Nazarechuk and 

Cancialosi that it would discuss their assignments for the 1988-1989 school ye8J' at its 

regul8J' meeting on August 9, 1988. Copies of those letters 8J'e attached as Exhibit A. 

s. on August 9, 1988 at a public meeting, the Board again passed a resolution 

that Nazarfehuk's position should be a U~Nlt-fifths position. Nazaret!Hult was present at 

thll meeting. The Board also again resol'led at this meeting that Catlcialosi, who did not 

attend, should be transferred to the Grandview School. 

7. By letters dated November 18, 1988, the Board advised Nazarechuk and 

Cancialosi that their assignments would again be considered at a public meeting of the 

B08l'd on November 22, 1988. Copies of those letters 8J'e attached as Exhibit B. 
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8. At a public meeting on November 22, 1988, the Board passed a third 

resolution that Nazarechuk's position should be a three-fifths position, and a third 

resolution that Cancialosi should be transferred. 

9. The family life material taught to the sixth grade at the :-forth Caldwell 

School District is integrated into the science curriculum. The family life material is 

taught during regularly scheduled sixth grade science classes. There is no separate 

"family life" class or course for the sixth grade. 

10. The family life material is also taught on an ad ~· unstructured basis 

throughout the school system in any grade, class or curriculum if need arises. However, 

there are no separate family life classes or courses in any grade. 

1. Was there a violation of the Open Public Meetings Act,~ 10:4-6 et 

~·? ~ore specifically: (a) were petitioners given notice of the Board of Education 

meetings at which their employment statuses would be discussed; and (b) did~ 10:4-

6 !_! ~· give petitJoners a right to have their ttnploJM!Mlt statuses discussed in private 

sessions wjth their participation? · 

2. Did respon~t violate petitioner Nazarechuk's tequre and/or seniority 

rights by utilizing teachers with less seniority to teach family life following petitioner's 

reduction-in-force to a three-fifths position? 

LEGAL ANALYSIS AND CONCLUSIONS 

For the reasons stated herein, respondent's motions for summary decision on both 

counts of the second amended petition are GRANTED. 
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1. Open Publie :.teetings Act 

The Open Public '.feetings .\ct, ("OP\f.<\") N.J~~.A. 10:4-6 ~~··provides that, 

as a general rule, all meetings of public bodies must be open to the p!Jt:llic. In '!'l!ictillg 

this "Sunshine Law," the New Jersey Legislature declared that secrecy in the management 

of public affairs undermines the public faith, interest and participation in government 

operations. N.J.S.A. 10:4-7. See also, Polillo v. Deane, 74 N.J. 562 (1977). Therefore, the 

public must be given advance notice of, and an opportunity to attend, meetings of a publie 

body at which any ~iness of the public is discussed or acted upon, except in limited 

circumstances. 

N.J.S.A. 10:4-lS(a) provides that governmental action taken in violation of the 

OPMA may be corrected or remedied by action de .!!2!.!! at a meeting held in conformity 

with the Act. Thus, even if a violation of the OPMA should occur, It can be corrected at 

a subsequent meeting. Schwartz v. Board of Education of Ridgefield, 1980 S.L.D. 310, 323 

(Feb. 13, 1980), adopted, Com:n'r or Ed. (March 31, 1980), rev'd, State Bd. of Ed. {Oet. I, 

1980), aff"d (N.J. App. Dlv., Nov. 2, 1981, A-746-86-Tl). 

AS noted above, the OPMA Ustl s.Wral exeeptions to the requll't!meht that all 

meetings of SMJblic bodies shall be open to the public at all times. These exceptions are 

enumerated in N.J.S.A. 10:4-12b and include meetings involving employment issues. 

N.J.S.A. 10:4-12b(8) provides that: 

A pubUe body may exelude the public only from that 
portion of a meeting at whieh the public body discusses: ... 
[a) ny matter involving the employment, appointment, 
termination of employment, terms and eonditions o! 
employment, evaluation of the performance of, promotion 
or disciplining o( any . • • employee employed ••. by the 
public body, unless all the individual employees ••• whose 
rights could be adversely affected request in writing that 
such matter or matters be discussed at a public meeting. 
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Petitioners cite several Appellate Division decisions in support of their 

contention that they had a statutory right to have their employment matters considered 

by the Board in private, rather than public, sessions. 

In Rice v. Union County Regional High School Board of Education, 155 ~.J. 

Super. 64 (App. Div. 1977), cert. den., 76 N.J. 238 (1978), the Appellate Division 

determined that pursuant to the OPMA's personnel exception, a Board oC Education could 

discuss personnel matters in private session. It further held that individual notice was 

required in order to consider a list of employees recommended for termination in a 

private, rather than public, session. In Rice, the Board of Education adopted a resolution 

calling for a private executive session to discuss personnel matters. The court cited the 

"personnel exception" and noted that the public policy behind this exception indicates "a 

concern for 'personal privacy or guaranteed rights of individuals which would be clearly in 

danger of unwarranted invasion' it these matters were to be discussed in public." Id. at 72. 

The court continued, "It is clear that the sole purpose for the personnel 

exception is to protect individual privacy. The statute provides a method by which the 

individual may forego this personal privacy and have a public discussion on the mattP.r." 

lbid. '· 

!\·~vance notice or Boa~ acJI(>R Ia neceuary Cor two pllrpos~~ (1) to decide 

whether a public discussion is desired; and (2) to prepare and present an appropriate 

written request. ld. at 73. 

In Oliveri v. Carlstadt-East Rutherford Board of Education, 160 ~Super. 131 

(App. Div. 1978), the Appellate Division concurred with the reasoning in Rice. In Olivo;lri, 
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the East Rutherford Board or Education held a nonpublic meeting at which renewal of 

several teachers• contracts was discussed without notice to the teachers. In addition to 

the nonpublic meeting, two public meetings were held by the Board. Notice of these 

11eetings 'Has duly ;x.rblished in accordance with the OPMA. 

The i'Jliveri court held that the challenged resolution was adopted in conformity 

with the OPMA and that any defect was cured by adequate notice and the opportiJnity to 

request public discussion at a subsequent meeting. Thus, since each of the teachers was 

granted the right to a public duscussion, there 'Nas adequate constructive notice. ld. at 

135. Accord, Cole v. Woodcliff Lake Board of Education, 155 !!d:_ Super. 398, 408 (Law 

Oiv. 197$1). In fact, ::>Hveri has been cited as !I.Utnority t~t notice need not be actual to 

confortn to the OPM!\, bUt may be constructive. Jamison v. Morris School District Board 

of Education, 198 N.J.~· 411, 415 (App. Div. 1985). 

Although the ~ discussion deals primarily with the opportunity to .vaive 

private deliberation in persoMel decisions and not with any requirement that suc't 

discussions be held privately, the court did point out in a footnote that "N.J.S.A. 10:4-

12b(8) requires a nonpublic •neeting unless all of the individual employees whose rights 

could be adversely affected request a public discussion in writing." (Emphasis added) 

Oliveri at 135. This language has not been cited in any subsequent cases. 

A number of decisions rendered by Administrative Law JUdge$ and adopted by 

the Commissioner of Edueatlon and the State Board of Education have distinguished the 

above Appellate Division decisions in cases where employment or personnel matters are 

discussed and acted upon without resort to executive or private sessions. In ~trast to 
the notice required when a public body meets in private session, these decisions hold that 
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no individual notice is required before the public bodies can act it discussions are entirely 

in public. Schwartz v. Board of Education of Ridgefield, 1980 S.L.D. 310; LaFronz v. 

Weehawken Board of Education, 164 N.J. Super 5, 7 {App. Div. 1979), cert. denied, 79 N.J. 

491 (1979). 

In Schwartz, the State Board of Education, reversing both the Administrative 

Law Judge and the Commissioner of Education, took special note that the personnel 

deliberations involved took place in a regularly scheduled meeting which was included in 

the Board's annual schedule of :neetings. The State Board said: 

The key question, therefore, is whether any further notice 
of that meeting or of action to be taken thereat was 
required to be given to Petitioner or anyone else who 
might be affected by the Board's reorganization of its 
administrative structure. The answer is clearly in the 
negative. N .J .S.A. 10:4-8(d) specifically provides that 
"where annual not1ce or revisions thereof in compliance 
with section 10:4--18 of this act sets forth the location of 
any meetings, no further notice shall be required for such 
:neetlng.n id. at 332-3. 

See, also Crifasi v. Governing Body of Oakland, 156 ~Super. 182, (App. Div. 1978). 

In the Initial Decision rendereq In Str~l!• v. Board of ~!l!ation of the City or 
Jersey City, OAL DKT. EDU 1318-83 (Pebi'Uiry 21, 1984), adopte4. Com.m'r of Ed. (April 9, 

1984) the Administrative Law Judge reiterated the holding in Schwartz. ntn brief, nothing 

in the transctiption of the proceedings of the Board meeting •• .suggested the Board 

excluded the public from its deliberations or retired to private or executive session. As a 

result, the personnel exception of ~ 10:+-l2b(8) is not applicable herein. The 

Board's conduct of the meeting and the action terminating petitioner's position as 

supervisor of social studies was consistent with the Act and not violative thereof." ld. at 
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10. ~· also, Sherman v. Board of Education of the Borough of North Plainfield, OAL 

DKT. EDU 5365-80, (June 25, 1981) adopted, Comm'r of Ed. (Augtmt 10, 1981) at 4; Greene 

v. Board of Education of the City of Perth Amboy, OAL DKT. EDU 6357-83 (April 23, 

1984), adopted, Comm'r of Ed. (Jooe 8, 1984). In fact, in Jarrett v. Board of Education or 

the Borough of Watchung, 1981 ~ W4 {Augtmt 20, 1981), adopted, Comm•r or Ed. 

(October 5, 1981), the initial decision rendered by the Administrative Law Judge states 

"Schwartz is controlling in this area of ease law." Id. at IU9. 

In ease alter case, Administrative Law Judges and the Commissioner or 

Education have declared that Individual notice is not necessary where Board action took 

place in public. Greene v. Board of Education of the City of Perth Amboy, at 6; See, also 

Bott v. Board of Education of the Township of Middletown, (Commissioner's Decision, 

December 21, 1981, slip op. at 10); Jarrett v. Board of Education ot the Borough of 

Watchung; Sherman v. Board of Education of the Borough of North Ptain!le1d; ~ 

Board of Education of the Twp. of Randolph, OAL DKT. EDU 0084-83 (July 26, 1983), 

adopted, Comm'r of Ed. (September 12,1983). 

Furthermore, these cases distinguish themselves from Rice, since Wlllke the 

teachers in Rice, the Board action In these eases took place in a public meeting and the 

affected teaehers were aware of .the proceedings. Shafran v. Board of Education or the 

Township or Middletown, OAL DKT. BDU 5146-83, (April 12, 1984), adopted, Comm•r (May 

31, 1984) at 23; Paster v. Board of Education of the Borough ot Barrington, OAL DKT. 

EDU 6009-87, (May 3,1988), adopted, Comm'r of Ed., (June 16,1988). 
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There is no requirement that an employee is entitled to choose whether 

deliberations regarding his employment will be discussed either publicly or privately. 

Rather, the OPMA suggests, through the use of the permissive ·Nord "may," that a board 

of education has the discretion to discuss personnel matters in closed session. The 

.-\ppellate Division cases that have been discussed previously required that an employee 

must be notified if a board will discuss any employment matter in closed session, so that 

the employee may have the opportunity to waive his right to confidentiality and require 

that the matter be discussed in open sessi'>n. The numerous decisions regarding 

deliberation of employment matters by boards of education in open session, however, hold 

that no individual notice is neceSS4.ry. In fact, many or these decisions state that the 

"personnel exception" to the OPMA does not apply at all to cases where the entire 

discussion of an employee's status was held in open session. Strangia v. Board of 

Educat.ion of the City of Jersey City, at U. Greene v. Board of Education of the City of 

Perth Amboy, at 6. 

One recent case does combine the issues of notice and an employee's right to 

privacy. In Edwing v. Board of Education of the Village of Ridgefield Park, OAL DKT. 

EDU 1301-88 (August 8, 1988), adopted, Comm'r' of Ed., (September 20, 1988) at 5, the , 

petitioner alleged a violation ol the OPMA since the Board did not allow him the 

opportunity to testify in private discussions. Instead, the Board chose to conduct its 

business 1#1 public. In his initial dec15ton, tflll Administrative J-4• JUdie dis\inguished 

Rice, citlng ~' and stated t'-t .!!!!! stood Cor "vindicatioq_ e>C Jhe policy of openness 

which the Sunshine Law was enacted to promote." Edwing. tt $. The ALJ continued: 

"Policy considerations which favored the teachers in Rice cut the opposite way in this 

ca~." lbit:l. Therefore, no violation of the OPMA was found. 
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Consequently, the factual scenario stipulated by the North Caldwell Board and 

the petitioners in the instant matter tits neatly into the caselaw established by Schwartz 

and its progeny. The North Caldwell Board did not exclude the public from its 

deliberations and never retired Into executive session. Instead, all or the discussions 

relating to Nazarechuk and Caneialosi were held in public. Furthermore, both petitioners 

were orally notified of the deliberations to be made by the Board concerning their 

respective assignments and each attended at least one of the public meetings during which 

their employment was discussed. Thus, there was constructive notice as outlined in both 

the Oliveri and~ opinions. 

Moreover, even assuming that the constructive notice was inadequate, the North 

Caldwell Board definitively established written notice when it sent each petitioner the 

letter of November 18, 1989, which explicitly explained their rights under the OPMA. 

Thus, even the most rigorous notice standards under the OPMA have been satisfied. 

The OPMA does not establish a right to nonpublic deliberation. In !act, the 

recent Edwing decision stated that no violation of the OPMA occurred when an employee 

was denied nonpublic discussion or his employment status. Furthermore, the opinions 

cited by the petitioners in their letter brief-Rice, ~ and Polillo-have all been 

distinguished iri C!8Ses where personnel discussions were held entirely in public. 

I CONCLUDE that, because dJteussions regarding petitionerW employment were 

conducted entirely In public meetings, with no resort to private deliberations, individual 

notice was not required. Furthermore, petitioners have no statutory right to private 

deliberation under the OPMA. 
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2. Tenure/Seniority Claim to Family Life Teaching Position 

Family Life Education Programs are intended to develop an understanding of 

"the physical, mental, emotional, social, economic and psychological aspects of 

interpersonal relationships; the physiological. psychological and cultural foundations of 

human development, sexuality and reproduction at various stages of growth; the 

opportunity for pupils to acquire knowledge which will support the development of 

responsible personal behavior, strengthen their own family life now, and aid in establishing 

strong family life Cor themselves in the future thereby contributing to the enrichment of 

the community.'' N.J.A.C. 6:29-7 .l(a). The regulation authorizes teaching starr members 

holding one of the following certificates to teach in the family life education programs: 

biology; comprehensive science; elementary; health education; health and physical 

education; home economies; nursery; school nurse; teacher of psychology; and special 

education. :-l.J.A.C. 6:29-7.l(e). 

In the instant matter, petitioner Nazarechuk held a health and physical education 

certification and argued that his tenure and seniority rights extended to the district's 

family life eurricut!Jm. However, respondent oorreetly argued that tenure qd seniority 

rights do not 4pPlY to family life courses bllcaUM of their Interdisciplinary nature. 

The determination of seniority rights is governed by N.J.A.C. 6:3-l.lO whieh 

permits the accumulation of seniority only within specific categories of certificatiQn. 

See, Lichtman v. Ridgewood Board of Education, 93 .!:!::!.:, 362, 366 (1983). Ordinarily, a 

course falls within an enumerated category and seniority is readily determined between 

individuals holding the appropriate certification. F11mily life education is unique in that it 
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does not fall within the established categories of certifiable disciplines. Teachers holding 

any of 10 certificates are authorized to teach family life pursuant to N •• J.A.C. 6:29-7.1('!). 

In Johnson v. Soard of Education of the Borough of Glen Rock, Comm'r of Ed. 0-\L DKT. 

EDU 6359-83 (April 12, 1984) (May 21, 1984) a tenured home economies teacher who Wlls 

reduced to 3/lOths time challenged the retention of a nontenured teacher to teach a 

family life cou~'IP.. The Commissioner affirmed the administrative law judge's 

determination that a local Board was not required to accommodate seniority elaims in 

determining who would teach a family life course. See also, Bartz v. Green Brook Tp. ad. 

of Ed., OAL DKT. EDU 4214-84 (April 8, 1985), Comm'r of Ed. (May 24, 1985) afrd, State 

Bd. of Ed. (November 6, 1985). 

In Hart v. Ridgefield Bd. of Ed., OAL DKT. F.DU 5ll3-84 (AprillO, 1985), adopted, 

Comm'r of Ed. (June 7, 1985), aff'd, (N.J. App. Div., Nov. 7, 191!6, A-2176-85T6) 

(unreported), cert. den., 107 N.J. 136 (1987), the Commissioner identified the circumstance 

in which seniority might control a decision regarding teaching family life: 

Seniority comes into play in the assignment of family life teaching 
when a reduction in force occurs in a district wherein a board of 
education has designated ! particular discipline (such as health or 
biology) as appropriate to teach a g1ven level or sequence in its 
family life program. For example, when a reduction in force occurs 
in the district wherein the board has designated that specific portions 
of the family life education program at the se(!Ondary level are to be 
taught by an individual with a biolW'f;t endorsement, seniority would 
come into play in determining w 1eh bJflOJY teaehet is to be 
assigned. Seniority would not (!Ome into p y m terms or the board 
being (!Ompelled to assign a teacher with home e(!Onomics to any 
portion of its family life program it has designated to be taught by a 
teacher with ~~o~ endorsement merely because N.J.A.C. 6:29-7.1 
~mits lndivJ u with home e(!Onomic!l endorsements to teach in 
the1'iiiiiily life program. (Commissioner's Decision at pp. 14-15) 
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Petitioner's reliance on two significant tenure eases is inapposite. In the first 

case, Capo<lilupo v. West Orange Bd. of Ed., 218 .!!d: Super. 510 (App. Div. 1987), the 

Appellate Division held that a tenured teacher "is entitled to retention as against a non­

tenured teacher under the tenure Jaw," ~ at 515. In Bednar v. Westwood Board of 

Education, 221 N.J. Super. 239 (App. Div. 1987), the Appellate Division held that tenure 

ri&hts applied to all subjects within the scope of the tenured teacher's endorsements. 

However, I agree with respondent's argument that neither Capodilupo nor~ apply in 

the instant matter. Both eases resolved disputes arising in categories in which the 

petitioner could accrue seniority pursuant to N.J.A.C. 6:3-lJO. Family life is not such a 

category. 

N .J.A.C. 6:3-IJO limits seniority to specific categories. Family life education is 

not one of the specilied categories. Therefore, I CONCLUDE that a tenured teacher 

cannot acquire seniority u a family life teacher even though the tenured teacher's 

certification may authorize the teaching of family life. 

It is ORDBRBD that the Board's actions in reducing petitioner Naurechllk to a 

three-fifttw PQSition, and in transterrtnc petttloner Cancialosi to another school, are 

a!firmed. It is Curther ORDERED that rtlpondent'S motions to dismisal»th counts of the 
second amended petition are GllA.MTBD, and the petition is dismissed. 
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This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a Cinal decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a Cinlll decision in accordance with ~ 

52:148-10. 

DATE 

DATE 

DATE 

vcb 

hereby PILE this Initial 

December 15, 1989 

Decision with Saul Cooperman for consideration. 

Ot.JJAMJ1~ 
OLIVER B. QUINN, ALJ 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 
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PETER NAZARECHUK AND JAMES 
CANCIALOSI, 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE 
BOROUGH OF NORTH CALDWELL, ESSEX 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. No exceptions were 
filed by the parties. 

Upon careful review, the CoDI!Dissioner affirms the initial 
decision of the Administrative Law Judge. both for the reasons 
stated therein and for the reasons that follow. The CoDIIDissioner 
has long held. most recently in McGrath v. Kenilworth Bd. of Ed., 
decided by the Commissioner July 21, 1989, that the requ1rement for 
personal notice of Board action to an affected individual does not 
extend to matters to be discussed in public session, but only to 
those to be discussed in private, and then primarily to afford the 
affected individual the right to request public discussion if he or 
she so desires. The language of the Open Public Meetings Act (OPMA) 
does not require matters of the type raised in this case to be 
discussed in private, nor does it give affected individuals a right 
to private dfliberations or a choice between public .an4 private; 
rather, it: gives public bodiel the option of private diacuu ion. 
which 11ption can be overridden by the wishe• of the affected 
individqal(s). Where discus,. ions are scheduled to be fully public. 
and subsequently are, no violation can be chilled solely by reason 
of failure to offer affected individuals tpe option of public 
discussion.* 

With respect to Petitioner Nazarechuk's tenure/seniority 
claim, the Commissioner will not require the Board to alter its 
curriculum to accommodate petitioner, as it would have to do to 
enable him to teach the program to which he claims entitlement. The 
district's family life program, as the record demonstrates, is 
diffused throughout the elementary curriculum and taught by teachers 

* The Commissioner here notes, to avoid any potential 
misunderstanding, that he construes the footnote from Oliveri cited 
on p. 8 of the initial decision to mean that, where private 
deliberations occur. the option for public discussion can only be 
granted when all affected parties so request; not that there 'is any 
absolute right to private deliberations under N.J.S.A. 10:4-12b(8). 
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with elementary endorsements. To enable petitioner to teach family 
life, instruction would have to be localized within a discrete 
health/physical education curriculum, the only subject petitioner is 
certified to teach. To require the Board to revamp a fully 
legitimate approach to family life instruction merely to accommodate 
a disputed reduction in employment is beyond the scope of protection 
envisioned in Capodilupo, supra, and Bednar, supra, which held only 
that seniority regulations could not be used to defeat a "riffed" 
employee's tenure rights. These later cases in no way alter the 
Commissioner's past holdings that boards need not make family life 
assignments on the basis of employment claims. 

Accordingly, the Commissioner determines to affirm the 
initial decision of the Office of Administrative Law and dismiss 
the instant Petition of Appeal. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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BOARD OF EDUCATION OF THJ TOWN­
SHIP OF BRICK, 

PETITIONER, 

v. 

MAYOR AND COUNCIL OF THE TOWN­
SHIP OF BRICK, OCEAN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioning Board filed 
timely exceptions pursuant to the applicable provisions of N.J.A.C. 
1:1-18.4. Respondent Mayor and Council (Council) filed timely reply 
exceptions thereto. However, the cross-exceptions filed by Council 
were in fact primary exceptions to the conclusions and findings of 
the ALJ and thus are deemed untimely received. Said 
cross-exceptions are not considered in the Commissioner's review of 
this matter, therefore. 

The Board excepts to the conclusions drawn by the ALJ 
concerning the following line items: 212 - Salaries of Supervisors 
of Instruction - $156,069; 213 - Salaries of Teachers - $80,000; 220 
Text Books $21,000; 230a - School Library Books $18,000. 
Regarding the first two accounts, the Board argues strenuously that 
the ALJ • s rationale for not restoring the amounts requested were 
predicated upon information obtain•d during settlement negotia­
tions. Thtt JQard avers that as "a matter of public policy" (Board's 
Exceptionq, at p. 1), an ALJ is prohibited from us in& information 
gained quring settlement negotiationt. 

Pertaining to account 212 - Salariea of Supervisors of 
Instruction, the Board further excepts to the ALJ's conclusion that 
the three proposed supervisory positions were unnecessary because 
the duties were presently being undertaken by other personnel. The 
Board finds this argument untenable, arguing that while this may be 
true, 

(i]t is quite likely therefore, that these 
additional duties are prohibiting the current 
administrative personnel from adequately 
performing their present duties as well as the 
added supervisory duties all of which negatively 
impact upon the ability of the School District to 
provide a thorough and efficient education to the 
pupils in the School District. (Id., at p. 2) 

The Board further avows that the ALJ ignored the affidavit 
of the superintendent. who relied on the statement of the county 
superintendent that the supervisors were necessary. Moreover, it 
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submits that while it is true that the specific information 
regarding the present status of supervisory employees within the 
district was not included in any of the affidavits submitted, an 
outline of the needs of the district was supplied to the ALJ through 
the superintendent's affidavit, the monitoring report on this topic, 
statistics the superintendent included in his affidavit, and the 
affidavit of the Board Secretary/Business Administrator. The Board 
submits that the proofs it proffered are sufficient to mandate that 
no reductions take place in account 212, and that the ALJ ignored 
the specifics proffered in the above-stated documents. It adds: 

As the Commissioner is well aware, core 
proficiency testing is being implemented this 
year. It is the position of the Educators within 
the District that with the implementation of such 
a program, it is of utmost importance to have 
specialists not generalists who have expertise in 
the specific curriculum content areas to achieve 
maximum results. Without the additional 
supervisors requested the Board is neglect (sic) 
in its duty to provide a thorough and efficient 
education. (Id .• at p. 3) 

Concerning account 213 - Salaries of Teachers - $80,000, 
the Board further submits that the ALJ ignored a comment in the 
superintendent's affidavit quoting the county superintendent 
suggesting that "A comparison of child study team members and 
supervisors with other districts based upon enrollment clearly shows 
the Brick. Schools are understaffed***." (Id., at p. 4) The Board 
further contends the ALJ ignored the superintendent's and the School 
Business Administrator's affidavits which concur that projections 
for staffing fot the 1988-89 and 1989-90 school years were 
inadequate and, further. that while additional teach in& staff was 
needed and hired during the 1988-89 and 1989-90 school year, the 
fundinl for these positions half been reduced by the governing body 
as being unnecessary. The Board avers the facts require a contrary 
conclusion. 

As to account 220 -Text Books - $21,000, the Board excepts 
to the ALJ's rationale for reducing its budget by $21,000 for 
failure to include the publisher • s name from which the disputed 
textbooks would be purchased. It claims it did not deliberately 
withhold such information, but rather that no one publisher is 
pre-determined when the budget is proposed nor necessarily at the 
beginning of any given school year. It avows that at the time of 
the instant budget proposal, such information was not compiled and, 
therefore, it was impossible to submit in support of the Board 1 s 
budget appeal. It claims that the ALJ should have been concerned 
with the impact of the proposed textbook budget cut on the students 
"*** rather than the trivial issue that no publisher has been named 
by the School Board." (Id., at p. 6) 

Concerning account 230a -School Library Books - $18,000. 
the Board cites the superintendent 1 s aff ida vi t for the proposition 
that Brick Township lags behind in per pupil expenditure on library 
books. Further, it claims again that it is impossible at the 
beginning of the school year to make specific recommendations as to 
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what books or materials will be purchased for the library. It avers 
that it is virtually impossible, therefore, to provide the ALJ with 
a list of such items considering the variables involved in making a 
determination as to which items will finally be purchased, 
especially in light of the fact that such expenditures are made 
throughout the year rather than at one time at the beginning or at 
the end of the year. It adds: 

In his discussion in support of the decision to 
uphold the reduction 1n this account, the 
Administrative Law Judge makes a statement that 
"neither the Superintendent nor the School 
Business Administrator take issue with the 
governing body's assertion in regarding the 
appropriation of $25,000 for account 230A in the 
1988/89 current expense budget and has not been 
expended as of February, 1989." This statement 
is false, misleading and unexplainable. In fact, 
the Administrative Law Judge makes a distinct 
contradiction when he directly quotes from School 
Business Administrator Stutts' Affidavit, "the 
$25,000.00 which is budgeted for this line item 
for 1988-89 was earmarked for special 
education-library books which were to be adopted 
with a curriculum which was in development. The 
curriculum was not completed during the 1988-1989 
school year and thus the funds were not expended 
at that time. However, the appropriations became 
a part of surplus and reduced the 1989-1990 
budget. The special education curriculum has 
been completed and the $25,000.00 one again 
budgeted and earmarked for the special education 
library." It is quite evident therefore even by 
the Administrative Law Jud&e's own admission that 
tnhl situation was acl4ressed and completely 
e~plained by School Bu•ioeas Administrator Stutts 
in his Affidavit as cited in the Administrative 
Law Judge's own opinion. (Id .. at p. 7) 

The Board thus concludes by asking that the Commissioner 
restore all monies sought under the following accounts as well as 
those monies restored in the initial decision. 

By way of reply exception, Council states generally the 
standard of review in school budget challenges brought before the 
Commissioner of Education, as articulated in Board of Education of 
East Brunswick Township v. Township Council of East Brunswick 
Township, 91 N.J. Super. 20, 26 (App. Div. 1966), aff'd 48 N.J. 94 
(1966) claiming that "the standard of review to be applied by the 
Administrative Law Judge and the State Commissioner of Education is 
a narrow one, searching only for arbitrary action of the municipal 
governing body which has the effect of denying the School Board 
sufficient funds to provide a 'thorough and efficient system of free 
public schools."' (Reply Exceptions, at p. 3) It further expresses 
that the burden remains on the board to show "*** the Township 
Council's decisions concerning the school budget were without any 
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reasonable foundation and that those decisions have the effect of 
depriving the students in the district of even minimum standards of 
a thorough and efficient education." (Id .. at p. 4) 

More specifically, Council replies to the Board's first 
exception regarding account 212 by claiming that the Board failed to 
meet its burden of proof that the amount in question in account 212 
is necessary to operate a thorough and efficient system of schools. 
Averring that the record and the Board's exceptions fail to 
demonstrate that a thorough and efficient education cannot be 
provided without the new positions, Council suggests instead that 
the record reflects that the district can and has been able to 
operate effectively without the new positions. "More importantly, 
the Judge correctly concluded that the School Board failed to show 
the remaining $176,224 in the Supervisors' Salaries Account is 
insufficient to provide all of the supervisors necessary for a 
thorough and efficient system of schools.***" (Id.. at p. 5) It 
claims the reduction of $156,000 from account 212 should be 
sustained therefore. 

Council further contends that the Board's claim of 
inadmissible evidence from settlement negotiations is without 
merit. Council contends the meetings between the Township governing 
body and the Board are not protected settlement negotiations under 
law but, rather, constitutes mandatory and fact-finding 
discussions. It cites N.J.S.A. 18A:22-37 in this regard which, it 
claims. "requires *** the municipal governing body (to] review the 
budget and determine the amount, in its judgment, which is necessary 
for a thorough and efficient school system, 'after consultation with 
the board."' (Id.) Council contends said statute does not require 
the parties to engage in settlement discussion nor to seek 
resolution short of litigation. It argues that the Board's position 
would allow the Township to rely upon information gained at such 
consultation meeting in makin& its budgetary decision but would 
foreclose reliance on this inforMation when called upon to defend 
its position on appeal. It cites International ~Otters Co. v. 
Richardson, 63 N.J.L. 248 (~. & ~· 1899) for further proof that the 
consultation it held with the Board is not a settlement discussion 
but rather an investigatory hearing. It suggests that there was no 
litigation pending at the time and no adverse claims between the 
parties to settle at that point. Thus, it avers, "[e]ven if the 
Township.Committee agreed to the School Board's alleged •settlement 
offer, • the School Board was free to appeal the decision of the 
Township." (Id. , at p. 6) 

Finally, in regard to account 212, Council claims that the 
statistical evidence presented by the School Board regarding County 
and State averages of the expense for supervisors is irrelevant. 
"The law does not require a •statistically average system of 
schools,• and the only proper evidence regarding the amount 
necessary to provide a thorough and efficient system of schools." 
(emphasis in text) (Id .. at p. 7). Thus, Council submits, the Board 
of Education has failed in its burden of proof and the ALJ's 
decision regarding account 212 should be upheld. 

Similarly, Council claims the School Board also failed to 
meet its burden of proof regarding the necessity of the reduction 
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imposed in account 213 for Teachers • Salaries. It reiterates its 
argument concerning settlement negotiations and comparative costs in 
other districts as irrelevant in respect to this as well as account 
212. 

Further, Council claims that the fact that additional 
personnel have been hired from this account is neither relevant nor 
shown to be accurate. It claims that the Board's assert ion that 
personnel were added does not indicate that other existing positions 
were terminated. It argues that the Board failed to show the net 
difference which would require additional funds. Additionally, it 
claims that actual experience in the subject budget year is 
irrelevant, and the determination concerning the reasonableness of 
the Township's budget should be based only upon the items included 
in the Board's budget submitted to the voters in April 1989 and the 
needs for the items challenged as they existed on the date of the 
Council's April 1989 budget resolutions. "Otherwise, the School 
Board could simply hire and buy all items cut in April during the 
beginning of the budget year and later claim necessity before the 
Commissioner of Education based upon the fact that the positions 
have already been filled and various items have already been 
purchased." (Id., at p. 8) For failure to meet its burden of proof 
regarding account 213, Council would have the Commissioner affirm 
the ALJ's determination. 

Pertaining to account 220. Text Books. Council states: 

The Petitioner claims that the reduction of 
$21,000 from the 220 Textbook Account will have a 
devastating effect upon the students. No 
explanation or support for this bold allegation 
i~ &iven. In fact. the $c~ool Board admits that 
tke curriculum for theu ••tr• textbooks has nQt 
even been developed yet. Although it -.y be 
reasonable for the School Board to deaire the 
flexibility that' the lJubject funds would afford 
for a textbook and curriculum plAced on 
administrative bold, it cannot be said that the 
undeveloped textbook and curriculum are necessary 
for a thorough and efficient education. The 
Township's approved appropriation of over 
$220,000 for textbooks is $5,000 in excess of 
last year's appro~riation, which the Township 
reasonably determ1ned to be a sufficient 
appropriation for the textbook needs of the 
district. Therefore, this budget reduction 
should be sustained on appeal. (emphasis in text) 

(Id .. at p. 10) 

Regarding account 230a for Library Books, Council states: 

Again in the 230A Account for Library Books. the 
Petitioner is relying upon undeveloped curriculum 
and a contingency need for the extra funds in 
issue. No effort is made to show the effect of 
the Township's budget cut in terms of historical 

262 

You are viewing an archived copy from the New Jersey State Library.



data regarding expenditures in .this account, 
presumably because the School Board's past 
experience would not justify the large 
appropriation made. 

The School Board also relies upon comparison data 
regarding State-wide and County-wide expenditures 
per pupil, without taking into account the level 
of sufficiency of the current library system 
already provided. Again, the Township is not 
obligated to provide a statistically average 
school system, but rather a thorough and 
efficient system of schools is mandated and there 
is no evidence that the Township has arbitrarily 
failed to provide the same. The reduction of the 
230A Account, therefore, should stand. 

(Id .• at p.ll) 

At the outset of the review of the instant budget matter, 
the Commissioner would correct what appears to be a misperception on 
Counc i 1 1 s part concerning the Commiss iorter • s standard of review in 
budget cases brought before him. Although Council accurately quotes 
from the Appellate Division decision in East Brunswick, supra, the 
standard of review cited therein is not the precise standard of 
review applied in budget hearings, albeit that the Appellate 
Division's determination was affirmed, in toto, by the Supreme 
Court. Rather. the Commissioner Is purview of budget matters is more 
expansive than that extremely narrow Appellate Division 
interpretation of the standard which Council suggests holds that: 

Department of Education is bound to respect the 
municipal governing body • s exercise of judgment 
and discretion in determining the school board's 
budget, and that it may not supplement the 
Township's budget merely because of the State 
Commissioner's concept of what a better budget 
would be***· (Id., at p. 2) 

Rather, the Supreme Court in East Brunswick held: 

As in Booker, the Commissioner in deciding the 
budget dupute here before him, will be called 
upon to determine not only the strict issue of 
arbitrariness but also whether the State's 
educational policies are being properly 
fulfilled. Thus, if he finds that the budget 
fi:J::ed by the governing body is insufficient to 
enable compliance with mandatory legislative and 
administrative educational requirements or is 
insufficient to meet minimum educational 
standards for the mandated "thorough and 
efficient" East Brunswick school system, he will 
direct appropriate corrective action by the 
governing body or fix the budget on his own 
within the limits originally proposed by the 
board of education. On the other hand, if he 
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finds that the governing body's budget is not so 
inadequate. even though significantly below what 
the Board of Education had fixed or what he would 
fix if he were acting as the original 
budget-making body under R. S. 18: 7-83. then he 
wi 11 sustain it. absent any independent showing 
of procedural or substantive arbitrariness. See 
91 N.J. Super., at RR· 24-26. (48 N.J. at 107) 

Thus, where need be, the Commissioner can and will consider 
circumstances beyond the strict issue of arbitrariness in 
considering a budget. including the current circumstances of the 
district • s ability to provide a thorough and efficient education, 
the State's educational policies as the district is implementing 
them. and whether the district's budget reflects compliance with the 
legislative mandates and administrative educational requirements. 
Any arguments that would limit the Commissioner's review of budgets 
to the narrow one suggested by Council, that is "searching only for 
arbitrary action of the municipal governing body which has the 
effect of denying the School Board sufficient funds to provide a 
'thorough and efficient system of free public schools" (Reply 
Exceptions, at p. 3) are rejected. 

Moreover, the Commissioner reads the directive of the 
Supreme Court in East Brunswick, supra, at 107. that he review 
budgets to ensure meet1ng "m1n1mum educational standards for the 
mandated 'thorough and efficient'***" school district to mean those 
monies, staff and facilities necessary to provide said thorough and 
efficient system of education. See East Brunswick, supra, at 108 
wherein the Court spoke of the Boatel 'll obligation to challenge a 
municipal 'ov•rning body's cuts "[w]ht~rt*** it was satisfied that 
the goverqina, body's action was erroneous and woul,<i deprive the 
local school system of nece1sarl: teaching staffs apd physical 
facilities*u." (emphasis supJlie ) It is with thue atandards in 
mind, that the Commissioner approaches his review ot this, and all 
budget matters brought by way of petition of appeal for his 
consideration. 

Moving to the first area challenged, account 212 - Salaries 
for Supervisors of Instruction, which line item Council cut by 
$156,069, the Commissioner's review of the record before him cannot 
support the AW' s failure to restore said amount to the Board's 
budget for 1989-90. Saving reviewed the record. including the 
monitoring report. budgets for the past three years, the affidavits 
of record, and the district's audit for fiscal year ending June 30, 
1989, the Commissioner observes that for the 1987-88 school year. 
the Board did expend all of the $157,300 apportioned for such 
salaries. It is further noted that $162,437 was appropriated for 
the 1988-89 school year. The Commissioner surmises from such 
figures that the difference between what was appropriated in 1987-88 
and the $162,437 appropriated for 1988-89 must be accounted for by 
the natural growth in the salary scale. Notwithstanding that the 
record is devoid of information from the Board as to who the 
supervisors employed are and their salaries. there is ample evidence 
to suggest that the $156,069 sought by the Board beyond the $176,000 
remaining in the budget for supervisors • salaries for the 1989-90 
school year represents salary for a minimum of three additional 
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supervisory positions which the county superintendent indicates are 
necessary to provide a thorough and efficient education. See 
Superintendent Aragona's Affidavit dated October 23, 1989, at p. 3. 
See also, monitoring report at Item 7.3, page 4. It must be assumed 
that the county superintendent • s requirement that the Board hire 
additional supervisors is necessary for the district to satisfy the 
requirements of providing a thorough and efficient system of 
education. The Commissioner further notes that this deficiency is 
one of the factors resulting in denial of certification of the 
district. Accordingly, the Commissioner rejects the ALJ's 
conclusion to not restore $156,069 to account 212. 

In so concluding, he rejects the Board's argument that the 
consultations between it and Council herein constitute settlement 
negotiations which as "a matter of public policy cannot be 
considered in these proceedings." (Exceptions. at p. 1) As noted 
by Council. the discussions to which the Board refers took place 
between the Board and Council pursuant to N.J.S.A. 18A:22-37 and do 
not constitute settlements or privileged d1scussions within the 
intendment of the term as used in N.J.A.C. 1:1-15.10. The language 
of the statute is plainfaced: the purpose of said conference 
between the Board and the governing body is for consultation, not 
negotiation of a dispute or litigation settlement. As Council 
points out, at the time such discussion in this matter took place. 
no litigation was pending or even a claim filed by the parties 
seeking the Commissioner's review of any such differences. 

Moreover. as was also suggested by Counci 1. the nature of 
the consultation mandated by N.J.S.A. 18A:22-37 is to enable the 
governing body to determine the amount which, in its judgment, is 
necessary to be appropriated for each item of the defeated budget 
for provision of a thorough and efficient education and also to 
certify to the county board of taxation the total amount the 
governing body determines is necessary for the specific budget 
categories mandated by N.J.lA. 18A:22-37. To disallow information 
from coming into the teeor from such consultatioli, effectively, 
would provide Council information gained at such meeting in making 
budgetary determination, but then preclude it from relying on any 
such information gained if and when it sought to defend its position 
should the matter be appealed. On the other hand, the Board has the 
option of attempting to persuade the governing body at such 
consultation of its position regarding budgetary measures by 
proffering information known to it as a means of supporting its 
budgetary recommendations. Accordingly, the Commissioner finds and 
determines that evidence submitted during the discussions and 
consultations mandated by N.J.S.A. 18A:22-37 are admissible on 
appeal before the Office of Admtnistrative Law and before the 
Commissioner of Education free from privilege or privy relative to 
settlement negotiations. 

As to account 213, Salaries for Teachers. the Commissioner 
affirms the ALJ's determination to not restore the $80,000 sought by 
the Board. Following his careful and independent examination of the 
evidence, including the number of teachers in the district, the 
teacher salaries • budget appropriations dating back to the 1987-88 
school year as well as the affidavits of record, including the 
appendix affixed to Superintendent Aragona's October 1989 affidavit, 
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the Commissioner i& at a loss, based on the record before him to 
find any indication what• impact growth in the salary guide in the 
last two years has had on the budget allocations for teacher 
salaries. Moreover, on the basis of th~ limited information 
provided by the Board, he cannot determine the net difference among 
the number of teachers currently budgeted for, the reduction in 
force of seven such teaching staff members in the 1989-90 school 
year (see Robert Stutt's Affidavit, at p. 9) and the decline in the 
number of students by 167. While he can perhaps surmise that 
$80,000, the amount cut by Council in this line item, might 
constitute salary for four teachers, no clear need for said 
restoration has been advanced by the Board in light of the pupil 
decline. even if it were clear that the reduction in force of seven 
teachers was made because of the decline in the number of pupils 
currently in the district. Neither the affidavit submitted by 
Superintendent Aragona, August 21, 1989, nor his supplementary 
affidavit dated October 23, 1989 sheds light on why four more 
teaching staff positions are required. Teacher aides. a topic 
mentioned in Dr. Aragona's second affidavit, are not at issue in 
account 213. Salaries for Teachers. Vague assertions made in his 
second affidavit that since October 13, 1989 there have been an 
increased enrollment and classification of special education 
students requiring more special education teachers are inadequate to 
justify restoration of $80,000. Accordingly, the Commissioner 
adopts the ALJ • s conclusion to not restore $80,000 to account 213, 
based on the Board's failure to bear the burden of persuasion that 
the funds are necessary for the provision of a thorough and 
efficient education. 

Concerning account 220 - Text Books, the Commissioner's 
review of the record comports wi tb the ALJ • s that the reduction of 
$21,000 from this account should be sustained. The superintendent's 
affidavits concerning the "administrative hold" on text books 
account is somewhat puzzling to the Commissioner. If tbe Board of 
Education ~-d not made a deciaion by the beginninc of tbe school 
year in question concernin& wbat textbooks it wo~ld use to 
complement the curriculum requirements it establisned in science and 
social studies. including the name of the text books and the 
publisher of them, it defies logic that the Board would implement 
the use of such books midyear, should it decide, somewhere in the 
course of the school year. which volumes to acquire. While it is 
perfectly understandable from the Commissioner's perspective that 
the Board and ita professional staff may not have reached a decision 
on which text books to choose during the process of budget 
development, once the school year began, however, the Board's 
decision should have been made so that the text books selected and 
purchased could be implemented by the commencement of the school 
year's studies. Consequently, once the Board makes a determination 
as to which text books, by which publisher, to acquire in order to 
implement its curriculum plan, then the cost for such materials 
should be included in the 1990-91 budget. The Commissioner observes 
that even as of the date of the exceptions filed in this matter, the 
Board had still not resolved which text books to purchase. 
Therefore, the Commissioner finds the Board has failed to meet its 
burden of persuasion for restoration of the $21,000 reduction in 
account 220. 
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Finally, regarding account 230a Library Books. the 
Commissioner reverses the ALJ's determination to sustain the 
reduction in this account. The Commissioner's review of the 
information advanced by the Board from its Middle State's evaluation 
suggesting that the low per pupil expenditure for library books in 
the district provides a sufficient showing, in his opinion, to 
justify the requested increase in funding for the libraries of the 
district. Unlike the text book situation spoken of above, library 
printed and visual media materials can be acquired throughout the 
course of the school year and can significantly impact on the 
educational program. Therefore, the Commissioner finds and 
determines that the governing body's reduction of $18,000 from 
account 230A shall be restored. 

As to the remaining line items discussed in the initial 
decision, the Commissioner adopts the findings and conclusions of 
the Office of Administrative Law for the reasons expressed by the 
Administrative Law Judge. 

Accordingly, for the reasons expressed herein,· the 
Commissioner adopts in part and reverses in part the initial 
decision in this matter. Consequently, the following schedule 
applies to the 1989-90 school budget in Brick Township: 

Original Tax Levy 
Reduction 
Tax Levy After Reduction 
Amount Restored 
Tax Levy After Restoration 

CURRENT EXPENSE 

$35.313 '926 
650,000 

34,723,926 
539,150 

35,263,076 

The Ocean County Board of Taxation is hereby directed to 
make the necessary adjustment set forth above to reflect a total 
amount of $35,263,076 to be raised in the 1989-90 tax levy for 
current expense purposes for school year 1989-90. 

IT IS SO ORDERED this ____ day of January 1990. 

COMMISSIONER OF EDUCATION 

I) 
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OFFICE OF AOMINISTRATIVE LAW 

THOMAS L. BRUSKY, 

Petitioner, 

v. 

NEPTUNE TOWNSHIP 

BOARD OF EDUCATION, 

Respondent. 

Wa,ne J. Oppito, Esq., for petitioner 

INITIAL DECJSION 

OAL DKT. lifO. EDU ll25-89 

AGENCY DKT. NO. 5-t/89 

James T. Huqdley, Esq., for respondent (PattertiOil &: Hundley, attorneys) 

Record C)psecfl November 10, 1989 Deci<1ed: Deaember 18, 1111 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Thomas L. Brusky (petitioner), presently employed by the Neptune Township 

Board of Education (Board) as a department chair, claims in a petition of appeal filed to 

the Commissioner of Education that the Board improperly appointed a pel"SSn without 

tenure in its employ to a position or supervisor or instruction in which he claims an 

enforceable tenure and seniority right. After the Commissioner transferred the matter on 

February 15, 1989 to the Otrice of Administrative Law as a contested case under the 

provisions or N.J.S.A. 52;14P-1!!, l!!!S·• a prehearing conference was held during which it 

was agreed the issue of the case was whether petitioner's tenure and/or seniority rights as 

a supervisor of instruction were violated by the Board when it appointed another to the 

position of supervisor or curriculum and instruction during November 1988. A hearing was 

conducted October 20, 1989 after which the record closed on November 10, 1989 when the 

parties filed memoranda in support of their respective positions. 

Nrw Jrr.<f!l' 1.> An Equol Oppnnunily F.mployu 
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OAL OKT. '10. EDU t 125-89 

The conclusion is reached in this initial decision that petitioner established by 
a preponderance of credible evidence an enforceable tenure ri~ht to the position or 

supervisor of curriculum and Instruction. The conclusion is further reached that the Board 

violated petitioner's enforceable tenure right to such position when it appointed another 

during November 1988 to such position. 

BACKGROUND PAC'T"'' 

The background facts of the matter which give rise to this dispute are not in 

dispute between the parties despite the hearing which was conducted. Their respective 

letter memoranda shows that the facts, all of which are established by the evidence at 

hearing, are these. 

Petitioner is a tenured employee In the Neptune Township school district, 

having been continuously employed by the Roard In several instructional and supervisory 

positions since 1983. From July 1977 through June 30, 1988 petitioner was employed by 

the Board as a supervisor of instruction for grades 7 through t2. During that time, 

petitioner met all job qualifications ·ror that position. He supervised the humanities, 

business, industrial arts, and home economics. 

Aeeotdlllf to a job description (1l•l) lor the position supervisor of lnstructi~n, 
which deserlptJon was subsequently tevtsed during September 1979 (P-lJ1 petitioner as 

supervisor of instruction was obUpted to possess a supervisor certificate, together with 

three years of educational experience. Petitioner was expected to supervise staff 
members as assigned initially by the building principal or superintendent of schools (R-1), 

but then subsequently amended to supervise staff members as assigned only by the 

superintendent of schools (R-1). The performance responsibilities expected ot petitioner 

as supervisor of instruction are typical performance responsibilities expected of any 

supervisor of Instruction including providing etrective supervision of tenured and 

non-tenured classroom teachers, serving as a member of curriculum steering committees, 

preparing teacher evaluation reports, meeting with and assisting teachers, sehP.duling, 

planning, and conducting meetings to carry out educational and supervisory functions, and 

so on. There Is no significant difference between the description supervisor of instruction 

fR-1) and as subsequently amended during September 1979 (P-1). 

-2-
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ln the meantime, while petitioner was serving as supervisor of instruction he 

was also assigned by the Board the duties during August 1985 as supervisor of vocational 

education, kindergarten through 12, along with his other supervisory duties. According to 

petitioner's unrefuted testimonay, as supervisor of vocational education he was primarily 

involved in securing funds for the Technology For Children Program at the elementary 

level. Petitioner performed no formal observations and evaluations of teachers at the 

kindergarten through sixth grade level as supervisory or vocational education. 

Effective June 30, 1986 the Board abolished the position of supervisor of 

instruction then held by petitioner. The Board also abolished another position entitled 

curriculum coordinator which it then had in existence. Finally, the Board created seven 

positions of general supervisor of curriculum and instruction, grades kindergarten· through 

12. Ostensibly, the new positions of general supervisor combined the duties of the former 

position of supervisor of instruction and curriculum coordinator. Nevertheless, there is no 

job description for the former position of curriculum coordinator in this record in order to 

make such a comparison. The job description tor the then-created positions of general 

supervisor of curriculum and instruction, K-12, is in evidence (J-2). According to this job 

description, the persons appointed to the position qf reneral supervisor must poss.rss 1'1 

New Jersey permantnt teacher certficate, a ~ew J41rteY school supervisor certificate, ancl 

have experieooe in school and program improvement activities. The generlll supervisors 

are respoll&ibla for supervising professional staff u determined by the "* • • yearly 

assessment and evaluation of school, Pl'OI'I'&m and student needs • • '"· The performance 
responsibilities for the general supervisor are, compared to the job descriptions (R-ll 

(P-1), are similar if not identical to each other with the exception that the general 

supervisor is to assist not only building principals, teachers, and regular professional stalf 

in planning instructional programs, but is also to assist the assistant superintendent of 

schools. A fair reading of the job description for supervisor of instruction as held by 

petitioner demonstrates that petitioner was expected to assist all professional staff, 

including whatever assistant superintendent oC schools may have existed, at the time he 

held that position. 

Despite petitioner applying for the position of general supervisory of 

curriculum and instruction, he was not appointed to any one of the seven general 

supervisor positions created effective July 1, 1986. Petitioner did not file a petition of 

appeal at the time. 

-3-
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OAL OKT. NO. EDU lU5-89 

During September 1988, one of the seven general supervisors of eurrieulum and 

instruetion was appointed by the Board to be the prineipal of one of its elementary 

sehools. The Board posted the notice or vacancy for general supervisor (C-1) which states 

the qualifications as a supervisor certirtcate, a preference for mathematics certificate 

though not necessary, and three years successfuly experience in school and program 

improvement activities. 

Petitioner applied for the vaeancy during September-October, 1988 but was 

unsuccessful. The Board, it agrees, appointed another employee to the vacant position 

who had not acquired a tenure status in its employ as a supervisor. 

ARGUMENTS OF THE PARTIES 

Petitioner contends that he Is entitled to be appointed to the position of 

general supervisor of curriculum and instruction by virtue of his aequisltion ot a tenure 

status in the statutorily enumerated position of supervisor under N.J.S.A. 18A:28-5 and as 

that statute is applied in CapodUupo v. West Orange Tp. Bd. of Ed., 218 ~Super. 510 

(App. Oiv. 1987) and aednar v. Westwood Bd. of Ed., 221 N.J. Super. 239 (App. Div. 1987). 

WhU• petitioner anchors his lb'giJnlent on his enforceable tenurt right, he also 

argues that he is entitled to appointment to the position of geheral supervisor of 

curriculum and instruction by virtue of his enforceable tenure rights over a non-tenured 

person holding that position. 

The Board, to the contrary, contends that because the position of general 

supervisor of eurrieulum and Instruction, kindergarten through 12, is a district-wide 

supervisory position while petitioner had previously served only In a grade 7 through 12 

supervisory position he Is not titled to appointment to the general supervisory position 

under current seniority regulations at N.J.A.C. 6:3-1.10. Furthermore, the Roard 

contends that beeause they are different positions petitioner's aequisition of tenure 1111der 

N.J.S.A. 18A:-28-S is only to the position ot supervisor of instruction, grades 7 through 12, 

and not in the general supervisor position, grades kindergarten through 12. 

- 4-
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ANALYSIS 

This case may be decided solely upon the basis of petitioner's tenure claim as a 

supervisor in the Roard's employ. The statutory rights regarding individuals with a tenure 

status in the employ of any board of education which ate affected by a reduction in force 

are set forth at !lr.J.S.A. 18A:28-12 which provides, in part, as follows: 

If any teaching staff member shall be dismissed as a result of such 
reduction, such persons shall be and remain upon a preterred 
eligible list in the order ot seniority for re-employment whenever a 
vacancy occurs in a position for which such persons shall be 
qualified and he shall be re-employed by the body causing 
dismissal • • • 

In~. supra, the Appellate Division recognized that: 

The Tenure statute authorizes the creation of seniority regulations 
to rank the jOb rights of tenure teaching starr in a RIF • • • 
[citations omitted) • • • the statute does not create or authorize 
the Commissioner to create competing rights tor non-tenured 
teachers. 

The Court stated that the tenure statute does not contemplate use of seniority 

to justify ret,jnint a non-tenured teacher in a CIO!Iition within the certificate of a 

dismissed ten!D'ed teacher. 221 N.J. Super, at 242. 

In Capodilupo, supra, the Appellate Division affirmed the reinstatement of an 

individual who had obtained tenure as a teacher of physical edueatlon to the position of 

teacher of physical education at the elementary school despite the fact the teacher had 

no demonstrable experience in the elementary school position over a non-tenured teacher 

with actual experience at the elementary level. The Court also held that a tenured 

teacher is entitled to retention as against a non-tenured teacher under the Tenure law and 

that to hold otherwise would be to defeat the purpose of tenure which was to give a 

measure or security to teachers after the prescribed numbers of service. 218 N.J. Super. 

at 514-15. 

Following Capodllupo and Bednar. the Commissioner issued several opinions 

applying the principles articulated by those courts. Among the opinions issued is Rodine v. 

Burlington Board of Education, 1989 S.L.D. __ (Peb. 22, 1989) which involved a tenured 

elementary school principal, Bodine, whose position was eliminated in 1979 through a 
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reduction-in-force. He alleged that the appointment of a non-tenured individual to the 

position of principal in 1988 violated his tenure rights. The qoard maintained that Bodine 

did not sufficiently establish his qualifications for the principalshlp in light of the 

expiration of nine years from the date of his reduction in force. The Commissioner, 

adopting the reasoning of the administrative law judge, held that the phrase "qualified" at 

~ l8A:28-5 regarding an individual who seeks re-employment following a reduction 

in Coree must hold the appropriate certificate for the vacant position. The Commissioner 

aiso held that to interpret the phrase "qualified" requiring any other standard is beyond 

the scope of the legislation as it is presently written. 

CONCLUSION 

The facts in this ease establish that petitioner acquired tenure as a supervisor 

in the employ of the Board pursuant to N.J.S.A. 18A:28-5. The facts further demonstrate 

that petitioner is qualified to hold the position of general supervisor of curriculum and 

instruction, grades kindergarten through 12, as that position is in existence in the Board's 

organization. The facts further demonstrate that petitioner was entitled to appointment 

to the position general supervisor of curriculum and Instruction, grades kindergarten 

through 12, over a non-tenured supervisor In or about September-October 1988 when he 

made known hli delll'e to be appointed to such position. The failure of the Board to 

appoint petftlonet to the position When M -led in "!eptember-October tbt 'violates, I 

CONCLUD'I, petitioner's tenure rights. Therefore, I CONCLUDE petitioner has carried 

his burden of persuasion to establish by a preponderance of credible evidence that the 
Board did under the law violate his tenure rights to appointment to the position of general 

supervisor of curriculum and instruction, grades kindergarten through 12, during 

November 1988 when it appointed to that very same position another person without a 

tenure status as supervisor. 

Petitioner, accordingly, Is entitled to appointment to that position as of 

December 1, 1988, the effective date or the appointment by the Board of the non-tenured 

supervisor to that position. In addition, petitioner is entitled to the diflerence in wages 

he received compared to what he should have received as a general supervisor of 

curriculum and instruction from December 1, 1988 forward, along with all other benefits 

and emoluments which accompany that position. 

It is so ORDERED. 
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This recommended decision may be adopted, modified or rejected by the 

COMMJSSIONBB OP THB DBPAKTMB.NT OP EDDCAftON, 'JADL COOPERMAN, who 

by law is empowered to make a Cinal decision In this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit Is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILB my Initial Decision with SAUL COOPBRMAH for consideration. 

DATE l 

DEC :4 .t i988 

DATE 

ij 

Recf!t Ac~~~ed: 
~--V~ 

DEPARTMENT OF EDUCATION 

-1-
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THOMAS L. BRUSKY, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF NEPTUNE. MONMOUTH 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. No exceptions were 
filed by the parties. 

The Commissioner fully concurs with the analysis and 
conclusion of the Administrative Law Judge. In the wake of 
Capodilupo. supra, and Bednar, supra, 1t is clear that the scope of 
duty and grade level dist1nctions, which play so crucial a role in 
seniority determinations. have no place in limiting the rights of 
tenured teaching staff against those of nontenured. In this 
instance, petitioner is tenured as a supervisor. and the position to 
which he lays claim is a supervisory position held by a nontenured 
incumbent; as a matter of law, there can be only one conclusion. 

Accordin&lY, the Commissioner affirms the decision of the 
Office of Admini•ttative Law for the reasons stated therein and 
adopts it as thtt tinal decilion in this matter. Petitioner is 
entitled to appointment as 1•12 lupervisor of curriculum and 
instruction effective December 1, 1988, and to all benefits and 
emoluments, including pay differential, accompanying that position 
from the date of entitlement onward. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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ltate of Nrw iJrneu 
OFFICE OF ADMINISTRATIVE LAW 

PINELAND LEARNING 
CENTER, 

Petitioner, 
v. 

NEW JERSEY DEPARTMENT 
OF EDUCAnON, 

Respondent. 

James J. See~y, isq., for petitioner 

INmAL DECISION AND 
PARnAL SETTLEMENT 
OAL DKT. NO. EDU 8179-88 

AGENCY DKT. NO. 314-9188 

Diane M. Verlangieri,Deputy Attorney GenerJI, for respondent (Peter N. 
Perretti, Jr., Attorney General of New Jersey, attorney) 

Record Closed: November 5,1989 Decided: December 28. 1989 

BEFORE EDGAR R. HOLMES, AU: 

PROCEDURAL HISTORY AND STATEMENT OF THE CASE 

Fred Eccleston is the proprietor of a private school for the handicapped, 

Pineland Learning Center (Pineland). He is also the President and Executive Director 

of Pineland. In addition, Eccleston is the President and proprietor of Manumuskin 
Enterprises, which operates a school bus company. Pineland receives pupil~ from 

local school districts; Manumuskin transports the students to and from special events 
but not to and from the school on a regular basis. 
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The Department of Education monitored Pineland's 1987 books of account, 
among other things, in order to determine the tuition rate per pupil. 

Pineland objected to certain portions of the monitoring report, prepared by 
the Department of Education. It requested a hearing. The matter was transmitted 

to the Office of Administrative Law (OAL) to be heard as a contested case pursuant 

to~ 52: 14F-1!!! seq. A prehearing conference was held on January 9, 1989, at 

which the following issues were identified for trial: 

1. Does Pineland require a policy concerning evaluation and placement of 

handicapped pupils and does it presently have such a policy? 

2. Can Pineland add and delete information on pupil records if pupil records 
are the property of sending districts? 

3. Were staff and parents involved in developing the special education plan 
for Pineland in 1987? 

4. Is a life insurance policy for Fred Eccleston in an amount in excess of other 

staff members life insurance policies a nonallowable cost? 

S. Sho~id administrative c:h•rges f6r the benefit of Manumusklh Enterprises 
be disallowed? 

6. Is the transportation arrangement between Pineland and Manumuskin 
Enterprises a lease? 

A plenary hearing convened on May 17, 1989. At the plenary hearing, the 
parties advised that the first three issues were amicably resolved and they stipulated 
as follows: 

1. The Department of Education has determined that Pineland Learning 

Center has a policy concerning evaluation and placement of handicapped 
pupils approved by the Department. 

2 
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2. Pineland Learning Center can add information onto pupil records when 
the pupil records are the property of a sending school district in 
accordance with a policy adopted by Pineland Learning Center and 
approved by the Department. 

3. The Department has determined that staff and parents were involved in 
developing the special education plan for Pineland in 1987. The 

Department will delete the negative statement of that issue in its 

monitoring report section 8.10 ·Program. 

After the stipulations were made and entered on the record, evidence was 
taken on the remaining issues. However, the record was held open for additional 
testimony from accountants. 

On or about July 7, 1989, however, the parties filed a Consent Order which 
fully disposed of the 5th issue. it contains the following stipulations: 

1. Petitioner, Pineland Learning Center, Inc., agrees that the operation of 
Manumuskin Enterprises, Inc. is conducted in part at a facility located at Rogers 

Avenue, Carmel, New Jersey. 

2. Petitioner, Pineland Learni"Q Center, Inc., agrees tt"~itt billing and other 
associated paperwork pertaining to the operation of Manumuskl" Enterprises, Inc. is 
conducted in part at a location other than Pineland. 

3. Petitioner, Pineland Learning Center, Inc. agrees that the operation of 
Manumuskin Enterprises, Inc. conducted at Pineland is as stated in the Estimated 
Allocation of Costs Report prepared by Jump, Bowe and Company. A copy of this 

report is hereto attached at JT -3. 

4. Petitioner, Pineland Learning Center, Inc., agrees that the facts stated in JT · 
3 upon which the operational expenses paid by Pineland Learning Center, Inc. for 

Manumuskin Enterprises, Inc., were determined are true. 

5. In consideration of the above, Respondent agrees to accept the allocation 
methods determined in JT-3 and based on information provided solely by the 

3 

278 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8179-89 

Petitioner agrees to accept the amount of S85.00 as the amount of expenses paid by 
Pineland learning Center, Inc. for the operation of Manumuskin Enterprises, Inc. 

6. Petitioner agrees that this consent order is limited solely to the issue of the 
amount of expenses paid by Pineland Learning Center, Inc. for the operation of 
Manumuskin Enterprises, Inc. 

7. Petitioner acknowledges that it was provided an opportunity to be heard 
in accordance with the Administrative Procedures Act P.L. 1968, ~ 410 and hereby 
waives any further hearing on the amount of expenses paid by Pineland learning 
Center, Inc. for the operation of Manumuskin Enterprises, Inc. 

8. The parties hereto agree that the instant order does not apply and may not 
be used with respect to any other claim raised in the Petition of Appeal. 

On or about October 30, 1989, the parties filed a consent order which fully 
disposed of the sixth issue. It contains the following stipulations: 

1. Petitioner, Pineland Learning Center, Inc., agrees that the contract for 
lease of equipment is a related party transaction between petitioner and 
Manumuskin Enterprises, Inc. 

2. Petitioner, Pin•land Lt,rnlng Center, Inc., agrees that the cost of 
ownership incurred by Manumuskin Enterprises, Inc. pursuant to the related party 
transaction with Pineland learning Center is as stated in the Actual Cost of 
Ownership Report prepared by Jump, Bowe and Company. A copy of this report is 
attached hereto at JT -4. 

3. Petitioner, Pineland Learning Center, Inc., agrees that the facts stated in 
JT -4 upon which the actual cost of ownership incurred by Manumuskin Enterprises, 
Inc., was determined, are true. 

4. In consideration of the above, Respondent agrees to accept the allocation 
methods determined in JT -4 and based on information provided solely by the 
Petitioner agrees to accept the amount of S23,604 as the cost of ownership incurred 
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by Manumuskin Enterprises, Inc. pursuant to the contract for lease of equipment to 
Pineland learning Center, Inc. 

5. Petitioner agrees that this consent order is limited solely to the issue of the 
cost of ownership sent forth in JT -4 incurred by Manumuskin Enterprises. 

6. Petitioner acknowledges that it was provided an opportunity to be heard 
in accordance with the Administrative Procedures Act P.L. 1968, f. 410 and hereby 
waives any further hearing on the amount of cost of ownership incurred by 

Manumuskin Enterprises, Inc. pursuant to the related party transaction for the lease 
of equipment to Pineland learning Center, Inc. 

7. The parties hereto agree that the instant order does not apply and'may not 
be used with respect to any other claim raised in the Petition of Appeal. 

The parties were unable to resolve the fourth issue and on November 5, 1989, 
the record closed. The fourth issue covered Eccleston's life insurance policy and 

whether it was an allowable cost. 

The requlation which has been cited in support of the determination to 

exclude Ec,leston's life insurance poi!'Y at an allowable cost in the Cllculation of the 
certified actual cost per pupil is t!J..A& 6:20-4.4(a)17. The regulation reads in 
pertinent part as follows: 

(a) A cost which is not allowable in the calculation of 
the certified actual cost per pupil includes the 
following: 

17. Fringe benefits when the benefits are 
determined in an arbitrary or capricious 
manner rather than on a uniform established 
policY. based on an equitable standard of 
distribution, such as years of service or 
education. 

The policy on Eccleston's life has a face amount of $200,000. It cost $2700. per 
year. In 1977, the year in question, no written policy of the Board of Directors of 

Pineland authorized this insurance policy although there is a benefits package 

5 
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available to all other employees (12 full time employees in 1987) which included a 
10,000 life insurance policy. The evidence does not reveal whether the 10,000 
policies were authorized in writing. 

On February 11, 1988, Mary Eccleston, Secretary, prepared the following 
notice: 

Meetin9 was called to order by Frederick W. 
Eccleston, Pres•dent. 

The following officers were present: Mary M. 
Eccleston, Secretary. 

The purpose of this meeting is to comit (sic) to 
writing the previously established fife insurance benefit 
policy. The benefit as it existed is as follows: 

It is the policy of Pineland Learning Center, Inc. to 
provide an additional life insurance benefit as per the 
following qualifications: 

After five years of service at Pineland learning 
Center 

MA Gegree with certification in educational super­
vllittn and administr•tion and 

fUr'lctioning in an educational supervisory position. 

The life insurance benefit is available to all 
employees who meet these above-mentioned 
requirements. 

No other business was discussed. A vote was taken 
to adjourn the meeting. 

Signed 

Mary M. Eccleston, Secretary 

This writing does not authorize a specific amount although it refers to a 

previously established life insurance benefits policy. It specifically relates the 
additional life insurance benefit to years of service, educational attainment and 

educational supervisory status. These criteria are not arbitrary and unreasonable. 

Two of them are mentioned in the regulation, years of service and education. 
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The additional qualifitation of attaining supervisory status is also a reasonable 
and recognized criterion for increased emolument. 

The regulation does not define •equitable standard of distribution• further 

than to relate it to years of service or education. It is silent concerning the relativity 
of benefits paid; whether any ratio should obtain between benefits paid to different 
classes of employees. I tannot read the regulation to include such an additional 

standard. 

In this case, the Department did not persuade that the additional life 
insurance benefit was arbitrary and capricious. It acknowledges that another 
employee will be eligible for the benefit in one and a half years. However, jt points 
out that there is no guarantee that the policy will be available when the other 
employee, who lacks only the requisite years of service, attains the preferred status. 

This observation, while true, is not to the point. The regulation does not 
require the employer to guarantee fringe benefits. However, should the additional 
life insurance benefit policy not be available when the second person has achieved 

eligibility, that would be an indication that the board policy was ar.,itrary, 

unreasonabl4t fl'lq tapricious. 

1 CONCLUDE that the additional life insurance benefit for Eccleston, in excess 
of other staff members life insurance benefits, is an allowable cost. 

I have also reviewed the record and the settlement terms and FIND: 

1. The parties bave voluntarily agreed to the settlement as evidenced by 
their aipaturea. 

2. The settlement f'ully disposes of' all issues in controversy and is 
consistent with the law. 

1 CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1 

and that the settlement should be approved. I approve the settlement and 
therefore ORDER that the parties comply with the settlement terms and that these 
proceedings be concluded. 
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This recommended decision may be adopted, modified or rejected by the 
Commissioner of the NEW JERSEY DEPARTMENT OF EDUCATION, SAUL 
COOPERMAN, who by law is empowered to make a final decision in this 

matter. However, if SAUL COOPERMAN does not so act in forty-five (45) days 

and unless such time is otherwise extended, this recommended decision shall 

become a final decision in accordance with~ 52: 148-10. 

I hereby FILE my Initial Decision with the SAUL COOPERMAN for 

consideration. 

EDGAR R. HOLMES, AU 

OATEf I DEPARTMENT OF EDUCATlO~ 

·JAN a 
DATE 

ldr 

8 
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PINELAND LEARNING CENTER, 

PETITIONER, 

v. 

NEW JERSEY STATE DEPARTMENT OF 
EDUCATION, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law, including stipulations of settlement 
covering five of the six issues originally in dispute. have been 
reviewed. Timely exceptions were filed by respondent to that 
portion of the decision dealing with the single issue not resolved 
by settlement, and a timely reply thereto was filed by petitioner. 

In its exceptions, respondent argues that the ALJ's 
acceptance of the cost of excess life insurance for Pineland's 
executive director (Mr. Eccleston, also president and proprietor of 
the school) as an allowable cost for tuition rate setting purposes 
was predicated on his having analyzed the policy adopted by 
Pineland • s board of trustees on February 11, 1988 independently of 
its factual context. That context, asserts respondent, clearly 
establishes that the policy in question was determined in an 
arbitrary and capricious manner and that the excess cost of 
Mr. Eccleston's insurance coverage was properly disallowed as a 
result. 

In reply, petitioner affirms the ALJ's reasoning to the 
effect tqat the disputed policy ta appropriate op its tace and need 
not have been in writing tQ h4ve 'bef!n in force dqtin& the year in 
question (1987). It is also noted that Mr. Ec:cl,,ston•s salary at 
this time was well below that maximum allowed by law and that. had 
he wished to give himself additional unreasonable compensation, he 
could have raised his salary by at least four times the value of the 
disputed insurance premium ($2,700) and still been within the limits 
of regulation. 

Upon careful review of this remaining controverted matter, 
the Commissioner determines that the excess cost of Mr. Eccleston's 
insurance was properly disallowed by the Department of Education in 
its audit of 1987 accounts for tuition rate setting purposes. 

He does so primarily because, apart from a single statement 
within the written policy document adopted on February 11, 1988 
(Exhibit P-1), there is no evidence in the record to indicate that a 
prior unwritten policy on the controverted matter did in fact 
exist. The Commissioner has long held that mere practice or 
expression of intent does not constitute an official policy; while 
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there is no requirement that all policies be in writing, no policy 
can be found to exist absent evidence that it was duly adopted by 
formal act ion of the governing body. Central Regional Education 
Association v. Bd. of Ed. of the Central Regional High School 
District et al., 1973 S.L.D. 247, aff'd State Board 254, appeal 
dismissed by Appellate Dtvtsion 1975 S.L.D. 1075, Cert. denied 68 
N.J. 163 (1975); Nicolas Campanile v. Bd. of Ed. of Middletown 
TOWnship. decided by the Commissioner March 2, 1982 No such 
evidence was presented in this case. 

In addition, the factual context in which the present 
written policy was adopted (immediately following State monitoring 
visits wherein lack of an established policy was identified as a 
problem, and with language explicitly tailored to the regulation 
cited as the basis of the State's concern), together with the 
absence of any independent evidence of its prior existence, tends to 
support the State's contention that it was specifically crafted as 
an after-the-fact attempt to legitimize an otherwise disallowable 
expenditure. As such, it cannot be permitted to justify prior 
actions, even when there is no indication that these prior aetions 
were taken in bad faith. 

For the reasons stated by the AW, however, the 
Commissioner does find the present policy acceptable on its face, so 
that related expenditures incurred after its February 11, 1988 
adoption would be fully allowable provided that they are not 
inequitably distributed or otherwise precluded by law.* 

Accordingly, the initial decision of the Office of 
Administrative Law is reversed on the issue of the disputed 
insurance payment. and the excess cost of Mr. Eccleston's additional 
benefit prior to February 11, 1988 is hereby disallowed for tuition 
rate settin& purposes pursuant to N.J.A.C. 6:20-4.4(a)l7. With 
respect to thole issues adcireued by lettlement, the Conulllssioner 
accepts the settlement tera1 and adopts them as his final decision 
in this matter, subject to eom~liance by the parties. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

* For example, it is noted that another employee will meet the 
stated criteria for additional insurance coverage in approximately 
one and one-half years. Should that employee receive a benefit less 
than Mr. Eccleston's, the excess cost of Eccleston's benefit would 
once again be disallowable under the regulations as they now exist. 
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PINELAND LEARNING CENTER, 

PETITIONER-APPELLANT, 

v. 

NEW JERSEY STATE DEPARTMENT OF 
EDUCATION, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, February 8, 1990 

For the Petitioner-Appellant, James J. Seeley, Esq. 

For the Respondent-Respondent, Arlene G. Lutz, Deputy 
Attorney General (Robert J. Del Tufo, Attorney General) 

We deny Appellant • s motion to supplement the record, and, 
for the reasons expressed by the Administrative Law Judge, we find 
that the cost to Pineland Learning Center of a life insurance policy 
for the Center • s Director was improperly disallowed by the 
Department of Education when it monitored the Center in 1988. 
Therefore. we reverse the decision of the Commissioner. 

Robert A. Woodruff abstained, havin& recused himself from the 
deliberations in this matter. 

June 6, 1990 
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BOARD OF EDUCATION OF THE TOWN­
SHIP OF VERONA, ESSEX COUNTY, 

PETITIONER, 

v. 

NEW JERSEY STATE INTERSCHOLASTIC 
ATHLETIC ASSOCIATION, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

For the Board, Harris, Dickson, Buermann, Camp. 
Ashenfelter, Slous & Boyd (George H. Buermann, Esq .• 
of Counsel) 

For Respondent NJSIAA, Bannock Weisman (Michael J. Herbert. 
Esq .• of Counsel) 

This matter comes before the Commissione£ by way of 
Petition of Appeal with a Request for Emergent Relief filed on 
February 7, 1990 by petitioner (hereinafter the Board) seeking 
reversal of a determination of the New Jersey State Interscholastic 
Athletic Association (hereinafter NJSIAA) Executive Committee 
(hereinafter Committee) disqualfying the Verona Ice Hockey Team from 
competing in the State Ice Rockey Championship. due to an alleged 
violation by Mr. J.B., a volunteer assistant ice hockey coach, duly 
appointed by the. Board, of NJSIAA Rule 2, Section 11 (See NJSIAA 
Handbook, at liP· 73-74) which prohibits instruction of 
student-athletel. or the conduct of practice sessions by their 
coachea durin& the off season. Alti\OUgh the petition dtiginally 
sought emergent relief pr iot to February 9, 1990, the da.tf set for 
seeding the participating championship teams, NJSIAA nas arranged 
for two alternative seedings to be prepared, allowing the 
Commissioner to respond to the application by Wednesday, 
February 14, 1990, the date scheduled for the competition, rather 
than by February 9, 1990. 

The pertinent rules governing out-of-season play are set 
forth in pertinent part, below: 

Section 11. Out-of-season Period. Out-of-Season 
pract1ce 1S not perm1tted under the direction of 
an instructor or coach, or student leaders. This 
eliminates any kind of equipment except shoes as 
noted, under any form of instruction. The object 
of this explanation is to make clear the point 
that there shall be absolutely no practice during 
the out-of-season period for a particular sport. 
Any subterfuge or "sharp practice" shall be 
construed as a violation of this rule. 
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* * * * * * * * 
Penalty - any school proved guilty of violating 
the above rules shall be placed on probation by 
the Assoc1at1on for not less than one year from 
the date of violation, and shall not receive 
championship recognition from this Association in 
that sport, or enter any championship games, 
matches, meets or tournaments sponsored by the 
Association in that sport. Conditions of 
probation are outlined by Bylaws, Article X, 
Section 2.A. Probation. (emphasis supplied) 
(NJSIAA Brief, at p. 3, citing Handbook at 
pp. 73-74) 

Specifically, the Committee determined that C.B., 
Mr. J. B. 's son and a member of both the Verona Ice Hockey Team and 
the Montclair Bantams, a year-round hockey team club, was coached by 
Mr. J.B. on both teams, during the months of October and November 
1989, in violation of Rule 2, Section 11 of the NJSIAA regulations. 
Said regulations mandate a minimum penalty of a one-year probation 
and a disqualification of the member team from championship 
consideration in that sport. It is uncontested herein that Mr. J.B. 
did coach the Bantam team during the months of October and November 
1989, before practice began for the Verona Ice Hockey Team on 
November 15, 1989. (See memo from Mr. J.B. to Mr. Doug Gaffney, 
Athletic Director, Exhibit A, NJSIAA Appendix.) Neither is it 
disputed that Mr. J.B. serves as a volunteer assistant coach for the 
Verona Ice Hockey Team. 

Although the Board did not submit a brief in accompaniment 
with its Petition of Appeal, it did aubmit a letter to the Director 
of the Bureau of Controversies and Diaputes dated Februar' 7, 1990, 
filed F~b(uary 8, 1990, callinJ the Commissioner's attent1on to his 
decision in the matter of tbe oard of Educat o of the South 
Oran e-Ma lewood School District Essex Count v. JSIAA. decided by 
the Commiss1oner November 20, 1986. Sa1d letter 1s duplicated 
herein in its entirety: 

In that case, the Commissioner determined that 
the petitioner did, in fact, violate the 
out-of-season rules but reversed tbe penalties 
imposed by the NJSIAA as the Commissioner found 
that the violations "which occurred in this 
matter were essentially indiscretions of members 
of the coaching staff over which the varsity team 
members who participated in the recreation 
program had no control nor could they be aware 
that they were parties to a rule violation. 
the rule violation that occurred being so 
inconsequential in scope clearly did not result 
in any athletic advantage to the Columbia High 
School soccer team which is precisely what the 
out-of-season rules are designed to prevent. To 
acknowledge that the consequence of what the rule 
is designed to prevent did not occur and then to 
proceed to extract the extreme penalty required 

288 

You are viewing an archived copy from the New Jersey State Library.



by Rule 2, Section 11 
view, insupportable." 
decision. 

is, in the Commissioner's 
Pages 12 and 13 of the 

Petitioner respectfully submits that the factual 
circumstances of the case under consideration are 
similar to those of the Board of Education of the 
South Orange-Maplewood School District case and 
that it would be appropriate for the Commissioner 
to modify the sanctions imposed on the Verona 
High School Hockey Team by the New Jersey State 
Interscholastic Athletic Association. 

(Letter, at pp. 1-2) 

The Petition of Appeal adds that Rule 2, Section 11 of the 
NJSIAA rules relating to the out-of-season period was not intended 
to prohibit a father from participating in a club hockey program as 
a coach where his son was a member of the club team under 
circumstances where the father-coach later served as a volunteer 
assistant coach of a high school hockey team of which the son of 
said assistant coach was a member. It argues that a father coaching 
a club team on which his son is the only high school team member 
participating is not a "coach instructing student-athletes during 
the out-of-season period." (Petition of Appeal. at p. 4, quoting 
NJSIAA Rule 2, Section 11) 

The Board seeks a ruling that Paragraph 11 was not violated 
by the above activity, or in the alternative, seeks a determination 
that the penalty of the Committee is unnecessarily severe and should 
be modified to a letter of censure clarifying that in the future no 
father-coach of an off-season club team may serve in any coaching 
capacity for a school team coming under the auspices of the NJSIAA. 

. The Petition of Appeal further argues that in violation of 
Article XIIl, Section 5 of the NJSIAA Bylaws, the instant decision 
of NJSIAA was made by the Executive Committee and rtot by the 
Controversies Committee, hereby denying petitioner due process of 
law. 

By way of reply, NJSIAA submitted on February 8. 1990 a 
letter brief presenting its arguments in rebuttal to the Petition of 
Appeal in this matter. 

It argues "THE COMMISSIONER SHOULD NOT DISTURB THE 
DETERMINATION BY THE NJSIAA WHICH IS COMPLETELY CONSISTENT WITH ITS 
RULES AND REGULATIONS." 

NJSIAA first claims that pursuant to its Bylaws and 
Handbook, the Board is bound by the rules and regulations of the 
Association as a member of it. It cites N.J.S.A. 18A:ll-3 in this 
regard. 

Moreover, NJSIAA contends that until 1986, in Soutl! 
Orange-Maple~od, supra, the Commissioner has uniformly rejected 
attempts by member schools to gain entrance to post-season 
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tournament play in a variety of sports, where it bad been found 
there was {a) a violation of any bylaw or regulation of the 
Association and (b) there has been an opportunity for a fair 
hearing. It cites the following cases in support of this 
proposition: 

Education of Northern 

As to the Board's reliance on South-Orange Maplewood, 
supra, for the proposition that the Commissioner should permit the 
team to play, NJSIM recites the following later history of the 
South Orange-Maplewood case, which overturned the Commissioner's 
decision apd ultimately upheld NJSIM's rule, thl.ll, 4enying 
South-Orangt Maplewood's participation in the soccer championship in 
1986: ,, . ' 

***In November, 1986, the NJSIM Executive 
Committee determined that the Columbia High 
School soccer coaching staff in South 
Orange-Maplewood, Essex County, had engaged in 
out of school coaching and, thereby eliminated 
the high school from the on-going State soccer 
championship, pursuant to Rule 2, Section 11. An 
emergent appeal was then taken to the 
Commissioner of Education, who sustained the 
rule, but nonetheless reversed the NJSIM as it 
related to the championship disqualification 
penalty. (See Board of Education of South 
Orange-Maplewood School Distr1ct, Essex County v. 
NJSIAA, Docket No. 379-11/86, decided 
November 20, 1986 (Exhibit C)). On the very day 
that the Commissioner issued that decision, the 
NJSIAA appealed to the Superior Court. Appellate 
Division, to stay his Order, directing the 
inclusion of Columbia High School. After 
arguments were heard by a full panel of the 
Appellate Division, consisting of Judges Antell. 
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Long and D'Annunzio, that Appellate panel issued 
such a stay (Exhibit D). A further appeal was 
then taken to the Supreme Court by South 
Orange-Maplewood. After briefs and arguments 
were made to Justice Alan B. Handler, pursuant to 
!! . 2:9-8, that Supreme Court Justice determined 
not to stay the Order of the Appellate Division. 
Based upon the contemporaneous notes talc:.en of a 
telephone colloquy with Justice Handler on 
November 21, he denied relief to Columbia on the 
following basis: 

1. As a single member of the Supreme 
Court, he was reluctant to overturn a 
full panel of the Appellate Division 
which conscientiously reviewed the 
record. 

2. He could not determine that the 
Appellate Division's decision was 
arbitrary and was greatly influenced by 
that Court's decision. 

3. He had a strong sympathetic 
reaction in dealing with the role of 
the Commissioner in his interpretation 
of school law and usually defers to the 
responsible governmental agency. 
However, the Commissioner of Education 
had adopted the rules and regulations 
of the Association and all the schools, 
teams and athletes were advised to 
abide by those rules. The Commissioner 
of Education accepted the scheme in 
which the rules wer~ rigid and what was 
expected of them. The Commissioner had 
several cases before this dispute which 
involved football and soccer players 
being removed from the games and the 
Commissioner enforced such harsh 
treatment and did not seek to change 
these rules. The Commissioner's 
decision in this matter is ad hoc and 
inconsistent with earlier upholding of 
rules. (Exhibit E)*** 

(NJSIAA Brief, at pp. 3-4) 

Further, NJSIAA contends the school principal and all of 
the coaches, including the ice hockey coach, signed an Affidavit 
certifying that they were aware of the eligibility and other rules 
of NJSIAA. Also, after providing the Board notice of its 
determination to apply the penalty attached to the Rule in question, 
a full hearing was given to it by the Committee on January 11, 1990, 
the transcript of which it submits for the Commissioner's 
consideration of this matter. It further submits that the Board 
itself acknowledged that there had been a violation of the rule, 
although NJSIAA presents no citation in the record in support of 
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this contention. Finally, NJSIAA argues a full debate on the record 
was conducted by the Committee, resulting in the determination that 
the m1n1mum penalty for an out-of-season violation would be 
imposed. 

NJSIAA summarizes its position by stating: 

In the face of the determination by the 
Commissioner in the South Orange-Maplewood case 
sustaining the rule, the only claim made by the 
Petitioner herein is that the penalty is too 
severe. It must be respectfully pointed out that 
in each one of the seven cited cases brought by 
various schools,-----seeking championship 
qualification, the identical argument was made 
and rejected by either the Commissioner or the 
Courts. When Verona joined the NJSIAA and when 
its coaches and administrators thereafter signed 
the Affidavit acknowledging an awareness of the 
rules and regulations of the Association, that 
school became bound by those very rules. 
Although the Commissioner may disagree with the 
application of those rules, it is respectfully 
submitted that he is precluded from substituting 
his judgment for that of the NJSIAA merely 
because he believes that the application of the 
rule is too harsh." (Id., at pp. 7-8) 

NJSIAA urges that the petition be dismissed and the action 
of NJSIAA disqualifying the Verona Ice Hockey Team from the State 
championship be affirmed. 

Upon his careful and independent review of the record of 
this matter, including the transcript of the Committee hearing held 
on Jan~A~Y 11, 1990, the Commissioner adopts as him own the 
determination of NJSIAA disqqalifying the Verona Ice Bock.ey Team 
from the State championship for the reason• expressed by the 
Committee and for those reasons expressed in tbe brief submitted by 
NJSIAA dated February 8, 1990. 

It is first noted that the Commissioner's review of the 
NJSIAA matter is governed by such cases as B.C. v. Cumberland 
Regional School District, 220 N.J. Sup~r. 214, 234 (1987) and 
Pascack Valley Regional High School Distnct v. NJSIAA, decided by 
the Commissioner August 19, 1987. It is not the Commissioner's role 
in reviewing a matter brought before him pursuant to N.J.S.A. 
18A:ll-3 to substitute his judgment for the Association's unless 
compelling reasons are provided in the record for him to do so. See 
R.S.R. v. NJSIAA et al., decided by the Commissioner November 13, 
1986. The instant record reveals no such compelling circumstances 
warranting reversal of the determination made by the Committee, the 
final internal appeal mechanism of NJSIAA pursuant to its Bylaws, 
Rules and Regulations. 

In so concluding, the Commissioner is particular~y 
persuaded by the similarity of this matter to those facts extant 1n 
the South Orange-Maplewood case. The Commissioner acknowledges as 
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accurate the recitation of the history of that case as set forth in 
NJSIAA's Brief dated February 8, 1990. While sensitive to the good 
intentions with which the Board claims assistant coach J.B. 
undertook his coaching duties for both teams, nevertheless, by 
permitting his son the obvious advantage of his coaching before the 
regulation high school season at a private club, Verona's team was 
presented with a clear athletic advantage and a clear violation of 
Rule 2, Section 11. It must be borne in mind that the coaching C.B. 
received was not backyard tips from his father, but formal team 
competition and coaching, as such, the evil sought to be avoided in 
the promulgation of the NJSIAA rule was realized. 

Especially in light of Justice Handler's comments in 
determining not to order a stay of the Appellate Division's stay of 
Nove~ber 21, 1986 in the South Orang~-Maplewood case, and with full 
cogn1zance of the precedent set 1n similar petitions seeking 
reversal of the Committee's interpretation of its rules concerning 
post-season tournament play, the Commissioner finds and determines 
that the Board has failed in bearing its burden of persuading him of 
any arbitrary action on NJSIAA • s part warranting reversal of the 
Association's determination on the merits of the appeal. 

Moreover, the Commissioner is likewise unpersuaded that 
imposition of the minimal penalty as set forth in Rule 2, Section 11 
was too severe. By agreeing to be bound by NJSIAA' s rules as a 
member of the Association, The Board agreed to the minimal penalty 
for violation of Rule 2, Section 11, elimination from any 
post-season championship competition. 

Finally, the Commissioner rejects the Board's contention 
that it was denied due process in that the Committee represents the 
final internal appeal process within NJSIAA. 

Accotdin&lY, the ReqUelt for Stay of the NJSIAA' s 
determination is denied; and for the reasons expressed al>ove, the 
instant Petition of Appeal is dismissed, with prejudice. 

COMMISSIONER OF EDUCATION 
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EDWARD P. MIGLIACCIO, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF PATERSON, PASSAIC COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

ORDER 

For the Petitioner, Segreto & Segreto (James V. Segreto, 
Esq., of Counsel) 

For the Respondent, Gerald L. Dorf, P.C. 

This matter has arisen by way of a Petition and Order to 
Show Cause submitted by counsel for Petitioner Edward P. Migliaccio 
on December 6, 1989. By letter dated December 12, 1989, the 
Director of the Bureau of Controversies and Disputes informed 
petitioner's counsel that the claim raised in his Order to Show 
Cause is not amenable to that procedure set forth at N.J.A.C. 
6:24-J.l(a), but that the Commissioner would consider the matter as 
one brought as a Petition of Appeal with Motion for Interim Relief 
pursuant to 6:24-1.5. 

On Dece111ber 12, 1989 counsel for the Board subm~tted a 
letter state111ent of Position to the P•t.ition and Motion of 
Petitioner. By letter dated December 20, 1989 the Ca.miasioner 
acknowledged receipt of the above documents denied emergent relief 
for failure to meet the standards set forth in Crowe v. De Gioia, 90 
N.J. 126 (1982) and directed the parties to address the issue of 
whether petitioner's rights had been violated. 

On January 2, 1990, the Board filed an Answer to the 
Petition of Appeal and Motion for Emergent Relief. On January 4, 
1990 petitioner submitted a letter brief in response to the 
directive of the Commissioner in his letter of December 20, 1989. 
On January 4, 1990, petitioner filed a Supplemental Petition of 
Appeal with Motion for Emergent Relief. On January 18, 1990, the 
Board filed an Answer to Supplemental Petition and Motion. On 
January 19, 1990, the Board submitted its reply brief in response to 
the directive of the Commissioner in his letter dated December 20, 
1989. 

Petitioner contends that the action of the Board herein in 
suspending petitioner is illegal because it violated the Open Public 
Meetings Act (hereinafter OPMA) and also because said action 
violated N.J.S.A. 18A:6-14. Petitioner avers that at the time of 
each of the two suspensions with pay, the first occurring on 
November 12, 1989, the second occurring as a continuation of said 
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suspension on December 14, 1989, said suspensions removed petitioner 
from his tenured employment as secretary/business administrator in 
respondent • s district absent tenure charges having been filed or 
certified to the Commissioner. 

At Point I of his brief, petitioner avers that he did not 
receive notice pursuant to N.J.S.A. 10:4-12 of the OPMA of the 
Board's intention to go into execut1ve session, nor was he given an 
opportunity to make the demand that the matter of his suspension be 
discussed at a public meeting. Citing N.J.S.A. 18A:6-ll wherein it 
states that "[t]he considerations and actions of the board as to any 
charge shall not take place at a public meeting," petitioner 
contends that statute is only applicable where charges have been 
made against an employee under tenure and all other provisions of 
the Tenure Employees Hearing Law pertaining to the filing of a 
certification of tenure charges have been followed. Petitioner 
claims that it is 

that consideration and deliberation provided for 
in N.J.S.A. 18A:6-ll which is required to be 
conducted in private session. That statute has 
no application to the meetings of the Board at 
which it suspended, since no charges had been 
made and no opportunity had been given to the 
Petitioner to submit his written statement of 
position and written statement of evidence in 
response thereto. 
(Petitioner's Brief dated January 4, 1990, at 
p. 3) 

Citing Cirangle v. Maywood Board of Education. 164 N.J. Super. 595 
(Law Div. 1978), petitioner acknowledges that the judge presiding in 
Cirangle held tut N.J.S.A. 18A:6-ll takes precedence over N.J,~ 
10:4-12, but claims that the action of the Board in going into 
executive session to discuss petitioner's suspension withoUt charges 
having been made and certified to the Commissioner does not bring 
the meeting within the purview of N.J.S.A. 18A:6-ll. Accordingly, 
petitioner argues. the Board is in violation of the OPMA. 

At Point II of his brief, petitioner argues that the 
instant suspensions without charges have been made and certified in 
violation of N.J.S.A. 18A:l7-2 and N.J.S.A. 18A:6-14. Petitioner 
claims that N.J.S.A. 18A:l7-2 provides the specific procedure for 
disciplinary act1on against a secretary/business administrator, and 
that said statute provides that he may only be disciplined by 
following the dictates of N.J.S.A. 18A:6-9 et s~g. Petitioner avers 
that contrary to the posit1on taken in the Comm1ssioner•s letter of 
December 20, 1989, the provisions of N.J.S.A. 18A:6-8.3 are not a 
part of N.J.S.A. 18A:6-9 et ~· and, therefore, are not applicable 
to the suspenuon of a secretary /business administrator. Rather, 
petitioner suggests, the dispositive statute dealing with the 
circumstances under which a tenured secretary/business administrator 
may be suspended is N.J.S.A. 18A:6-14, which language applies both 
to a suspension "with or without pay." (Petitioner's Bri~f. at 
p. 4, quoting N.J.S.A. 18A:6-14) Thus, petitioner submits, since no 
charges were filed or certified against him at the time of either 
suspension, said suspensions are illegal. 
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At Point III. petitioner avers that the fact that he has 
been suspended w1th pay does not mean that he has not sustained and 
does not continue to sustain irreparable injury. He claims he has 
been suspended and deprived of the occupancy and the enjoyment of 
his tenured position since November 12, 1989 with no charges having 
been made against him. Citing numerous federal district court cases 
and two United States Supreme Court cases, petitioner argues that 
"***a tenured public employee of the State of New Jersey has 
protectable property rights in his tenured position and the 
benefits, emolument as well as the exercise of the prerogatives of 
the office itself." (Id., at p. 5) The deprivation of such rights. 
absent charges having been made against him, are per se irreparable 
invasions of his rights, he claims. The fact that he is continuing 
to receive his pay does not diminish the irreparable nature of the 
injury to and the deprivation of the benefit and occupancy of his 
tenured position. Petitioner claims: 

***The Board has had abundant time to make 
charges, if there are charges which are 
appropriate to be made. They should be 
constrained to act in accordance with the 
applicable provisions of law. They have failed 
to do so. The Constitutionally protected as well 
as statutorilly (sic) protected rights of the 
Petitioner have been clearly violated, and the 
continued violation should not be further 
countenanced. (Id., at p. 6) 

Petitioner seeks an Interim Order from the Commissioner directing 
his immediate reinstatement. 

By way of reply, the Board at Point I of its brief states 
that as petitioner was suspended with pay, he has no recognized 
property interest in the continuation of active employment. It 
concedes that N . .J.S.A. 18A:l7-2 requires that before removal of a 
tenured school board secretary oc business administrator may occur, 
the procedural protections of the Tenure Employees Bearing Law, 
N.J. S. A. 18A: 6-9 et ~. , must be followed. However, the Board 
claims, petitioner has not been removed or dismissed or suffered 
loss of pay but, instead, has been merely suspended with pay. 

The Board acknowledges that a public employee's interest in 
his continued employment may be a property interest entitling him to 
claim federal due process protection. Citing Bishop v. Wood, 426 
U.S. 341, 344 (1976), the Board submits. however, that the 
determination as to whether a property interest in employment has 
been created must be decided by reference to State law. The Board 
claims that those decisions cited by petitioner in his Letter Brief 
address the loss of employment by way of termination or discharge. 
Again, the Board claims petitioner herein has not been terminated or 
discharged, but rather has been suspended with pay. The Board adds: 

***Moreover, by reference to such decisions, 
which are constitutional civil right cases and 
not property right cases, Petitioner would lead 
one to believe that he shares a common bond or 
com'llunity of interest with minorities, peaceful 
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demonstrators, peaceable assemblies, protected 
qualified handicaps, welfare recipients or anyone 
else asserting the protection of rights 
guaranteed under the First and Fourteenth 
Amendments to the U.S. Constitution. However, as 
he does not have, nor can he demonstrate a civil 
right to protect, he does not stand in such 
company. Instead, as was stated by the U.S. 
Supreme Court. he must demonstrate, not a civil 
right protected by the U.S. Constitution, but a 
protected property interest defined independently 
of the U.S. Constitution. Board of Regents v. 
Roth, 408 U.S. 564 (1972). He has not heretofore 
made any such showing. 

(Board's Reply Brief, at p. 6) 

Further, relying on the United States Supreme Court cases 
entitled Cleveland Bd. of Education v. Loudermill, 470 U.S. 532 
(1985} and Arnett v. Kennedy, 4l6 U.S. 134 (1974) the Boardrelies 
on the balancing of competing interests spoken of in Arnett between 
the employee • s interest in retaining employment versus the public 
employer • s interest in a) removing an unsatisfactory employee 
expeditiously, b) avoiding administrative burdens, and c) avoiding 
risk of erroneous terminations to suggest that it has important 
interests in not being compelled to reinstate an employee who has 
been suspended. It cites Southern Ohio Coal v. Donovan, 774 L 2~ 
693, 703 (6th Cit. 1985) quot1ng Arnett 1n support of this 
contention stating an "unsatisfactory employee can adversely affect 
discipline and morale in the workplace, foster disharmony and 
ultimately impair the efficiency of an office or agency." 

As to petitioner's claims of constitutional due process to 
a property right violation, the Board avers these arguments are also 
misplacecl because he has not re.-cbttd the status ot. a dismissed 
employee trttitled to such prott~tioh. Rather, claims the Board, he 
is susp~nded with pay which, lf. ddms, is a situatidtl approved by 
the decision in Loudermill, Supra, wherein the Supreme Court states: 

Finally, in those situations where the employer 
perceives a significant hazard in keeping the 
employee on the job, it can avoid the problem by 
suspending with pay. 

Citing Shawgo v. Spradlin, 701 L 2~ 470 (5th Cir. 1983) 
and N.J.S.A. 18A:6-8.3, the Board avers that "the post-suspension 
procedural protections provided under N.J.S.A. 18A:6-9 et ~· are 
sufficient against arbitrary imposition of suspensions espec1ally as 
N.J.S.A. 18A:6-8.3 specifically mandates the continued payment of 
wages during such period of suspension." (Reply Brief, at p. 10) 

The Board also claims petitioner has not cited any cases in 
support of his claim for a return to work since ther.e is no 
fundamental property right to merely work at a job in the public 
sector while getting paid. Thus, it claims, there is no legal basis 
warranting the reversal of the suspension of petitioner with pay, 
and the Commissioner should deny emergent relief. 
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At Point II of its reply, the Board avers petitioner's 
suspension is not in violation of N.J.S.A. 18A:l7-2 nor of N.J.S.A. 
18A:6-14. It relies on Romanowski v. Bd. of Ed. of Jersey C1ty, 89 
N.J. Super. 38 (App. Div. l965) for the propO'sition that N.J.S.A. 
18A: 6-9 et !$.!~.· did not apply when a school board suspended its 
indicted buuness manager without pay pending disposition of the 
indictment. It further avers that N.J.S.A. 18A:6-8.3 enacted in 
1971 to be effective in 1972, is not superseded by N.J.S.A. 18A:6-9, 
as petitioner would suggest, "but is clearly part thereof requiring 
the conclusion to be drawn that the term • sus pens ion' as used in 
N.J.S.A. 18A:l7-2 pertains only to a suspension without pay." (Id., 
at p. 13) Thus, it claims, petitioner's suspension with pay--is 
lawful and in compliance with N.J.S.A. 18A:6-8.3. 

At Point III of its reply brief, the Board contends there 
has been no violation of N.J.S.A. 10:4-12, of the OPMA. The Board 
denies petitioner's allegation that when a tenured employee is 
suspended the employee is entitled to have any such discussion of 
the matter held in public session. 

The Board, in rebuttal states: 

To accept such an erroneous contention as is made 
by Petitioner is to grant an unharmed employee 
suspended with pay more rights than an employee 
against whom charges and a statement of evidence 
have been filed as that employee can be suspended 
without pay and without a public session of the 
Board of Education (see N.J.S.A. 18A:6-14). 

(Id .• at p. 14) 

Hor4toVef, the Board relies on Ci'tangle v. Haywood Boa~d of 
Education, 1~4 N.J. Super. 595 (Law Div. l979) for the p~:opoution 
that publ~oc ACcess is due an employee when probable cause u found 
to exist to substantiate the charges against the employee, but that 
no due process is due before then. Citing D'Ippolito v. Maguire, 33 
N.J. Super. 477 (App. Div. 1955), the Board submits that an employee 
merely suspended with pay is not so harmed. Finally, it avers that 
if the Legislature of the State of New Jersey had intended the 
suspension permitted under N.J.S.A. 18A:6-8.3 to be accorded the 
same hearing procedures as dismissals or removals, it would have 
made that known when it enacted the statute. It cites Spinelli v. 
Immanuel Congregation, 118 Ill. 2~ 389, 2 IER Cases 1129, 1134 (Ill. 
Sup. Ct. 1987) for this propos1tion. Thus, the Board contends, 
there was no violation of N.J.S.A. 10:4-12, and the Petition for 
Emergent Relief should be den1ed. 

At Point IV of its reply brief, the Board submits that 
petitioner has no standing to complain of any adverse employment 
action taken against him by the Board. Citing N.J.S.A. l8A:l7-14.1, 
the Board contends the appointment of petitioner as secretary/ 
business administrator was never agreed to by the Passaic County 
Superintendent of Schools nor approved by the New Jersey 
Commissioner of Education, nor by the State Board of Education, in 
contravention of the statute above. Inasmuch as the appointment of 
petitioner as secretary/business administrator was not approved in 
the manner provided for in N.J.S.A. 18A:l7-14.1, his appointment is 
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void ab initio, claims the Board, and he cannot be heard to complain 
of any adverse employment taken against him with respect to it. 
Thus. the Board claims, the application for emergent relief is moot. 

Said statutory provisions speak to the creation of the 
position of school business administrator in a district(s). 
Therefore, no such approval is required from the county 
superintendent, Commissioner or State Board upon each or any 
subsequent appointment of an individual to serve in said position. 

Upon his careful and independent review of the papers filed 
in the instant matter, the Commissioner denies the emergent relief 
sought by petitioner for failure to meet the standards for pendente 
lite restraints as set forth in such cases as Crowe v. De Gioia, 90 
N.J. 126 (1982). 

First, petitioner has failed to demonstrate a likelihood of 
prevailing on the merits of the matter raised in this case. 
N.J.S.A. 18A:6-8.3 reads as follows: 

l8A:6-8.3. Suspended employee or officer of 
board of education; compensation; exceptions 

An employee or officer of a board of education in 
this State who is suspended from his employment, 
office or position, other than by reason of 
indictment, pending any investigation, hearing or 
trial or any appeal therefrom, shall receive his 
full pay or salary during such period of 
suspension, except that in the event of charges 
against such employee or officer brought before 
the board of education or the Commissioner of 
Education pursuant to law, such suspension may be 
with or without pay or salary as provided in 
chapter 6 of whieb this section is a 
supplement.*** L.l971, c. 435, Sec. 1, elf. 
Feb. 10, 1972. 

At the outset of his review 
Commissioner rejects Point IV above as 
merit. N.J.S.A. 18A:l7-l4 states: 

of this matter, the 
being entirely without 

18A: 17-14.1. Appointment of school business 
administrators; may act as secretary; duties, etc. 

A board or the boards of two or more districts 
may under rules and regulations prescribed by the 
state board, appoint a school business 
administrator by a majority vote of all the 
members of the board, define his duties. which 
may include serving as secretary of one of the 
boards, and fix his salary, whenever the 
necessity for such appointment shall have been 
agreed to by the county superintendent of schools 
or the county superintendents of schools of the 
counties in which the districts are situate and 
approved by the commissioner and the state 
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board. No school business administrator shall be 
appointed except in the manner provided in this 
section. L. 1967, c. 271, sec. 18A:1~-14.1, eff. 
Jan. 11, 1968. 

It is clear that N.J.S.A. l8A:6-S.J was promulgated by the 
Legislature after N.J. S .A. lSA: 17-2. That fact coupled with the 
plainfaced language of N.J.S.A. 18A:6-8.3 makes clear the 
legislative intent that all employees or officers of the board of 
education are subject to paid suspensions, where warranted. Said 
language must be construed in pari materia with other statutes 
defining roles of board employees, such as N.J.S.A. 18A:l7-2, which 
speaks to tenure of secretaries. assistant secretaries, school 
business administrators, business managers and secretarial and 
clerical employees. Thus. N.J.S.A. 18A:l7-2 must be read to 
harmonize with the legislative intent of N.J.S.A. 18A:6-8.3 that all 
employees be subject to the possibility of be1ng suspended with pay 
"pending any investigation, hearing or trial, or any appeal 
therefrom.***" Because N.J.S.A. 18A:6-8.3 was promulgated after 
N.J.S.A. 18A:l7-2, it follows that had the Legislature wished to 
exclude secretaries/business administrators from application of 
N.J.S.A. 18A:6-8.3 to all employees. it would have so stated. 

It is well established the meaning of a statute first must 
be sought in the language of the statute. Sheeran v. Nationwide 
Mut. Ins. Co., Inc., SO N.J. 548 (1979) If the language of a 
statute is clear and unambigUOus on its face, we may not go beyond 
the words of the statute in order to devine the Legislature's 
intent. State v. Butler, 89 N.J. 220 (1982) In such cases, the 
language of the statute is the full express ion of what the 
Legislature intended, and, although lefis1ative history may be 
utilized to prqvide reassuring contir1114t on of literally apparent 
meaning, ~. Gauntt v. Cit of ri eton, 194 N.J. §uper. 468 
(App. Div. 1984), extrinsic mateua • may not be u11ed to create 
ambiguity or to determine that the Legislature intended something 
other than that which it actually expressed. Safeway Trails, Inc. 
v. Furman, 41 N.J. 467, (1964), appeal dismissed and Cert. denied, 
379 U.S. 14; Gauntt v. City of Bridgeton, supra We flnd that the 
words of the statutes involved here are clear and unambiguous, and 
that application of the language of each neither results in conflict 
between them nor leads to absurd or anomalous results. Robson v. 
Rodriguez, 26 N.J. 517 (1958) The Commissioner so concludes having 
full awareness of N.J.S.A. 18A:6-10 et ~·, the Tenure Employees 
Hearing Law, which permits boards of educat1on to suspend a tenured 
employee either with or without pay after the certification of 
tenure charges to the Commissioner. a condition which has not taken 
place in the instant matter. The Commissioner concludes therefore 
that petitioner is in error to suggest that he or any tenured 
employee may be suspended only upon the Board's invoking N.J.S.A. 
18A:6-10 et ~· · 

Moreover, because petitioner has been merely suspended with 
pay, not dismissed from his tenured position. he fails to meet the 
second leg of the Crowe v. De Gioia, supra, standards for emergent 
relief, that of 1rreparable harm. In fact, he has suffered no 
monetary loss at all. Moreover, the Commissioner rejects 
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petitioner's contention made in reliance on federal civil rights 
cases, that the deprivation of a protectable civil right is. in 
itself, sufficient reason for preliminary injunctive relief. The 
property ri~ht petitioner seeks to protect in this matter is to "his 
tenured pos1tion and the benefits, emolument as well as the exercise 
of the prerogatives of the office itself." ·(Petitioner's Brief, at 
p. 5) While the Commissioner agrees with both parties that 
petitioner may have a protectable property interest in his 
employment as secretary school business administrator, his 
entitlement to said position at this juncture is not in jeopardy 
since he has not been dismissed from said position, nor have tenure 
charges been filed against him. Rather, he has been merely 
suspended with pay .. In so stating, the Commissioner is sensitive, 
however. that any such suspension with pay levied against a tenured 
employee may not be continued indefinitely in derogation of the 
employee's tenure rights. Rather, as suggested by N.J.S.A. 
l8A:6-8.3, the intendment of any paid suspension is to conduct an 
investigation, hearing or trial, absent the filing of tenure charges 
or, perhaps, to await disposition of an indictment. See Bonnie 
Sergiacomi Gandy v. Board of Education of the Township of Fairfield, 
Cumberland County, decided by the Commissioner May 25. 1982, aff'd 
State Board Se~tember 10. 1982. 

Concerning petitioner's allegation that the Board violated 
N.J.S.A. 10:4-12 of the OPMA, the Commissioner has carefully perused 
the record for indication of whether the topic of petitioner's 
employment is acknowledged as having been discussed by the Board at 
any of its meetings to date, be it an open or a closed session. In 
a letter dated December 11, 1989, from Board counsel to petitioner's 
counsel it is stated at paragraph 5: 

For your information, the issue of possible 
charges concerning your client will be a topic on 
tbe closed session agenda of the Board of Educa- · 
tlon meeting to be held Thursday, December 14, 
1989. 

No other indication appears in the record to persuade the 
Commissioner whether petitioner had been the topic of discussion at 
any earlier Board meeting. Concerning the December 14, 1989 closed 
session, the Commissioner finds the language of N.J.S.A. 18A:6-ll 
helpful. Therein it is stated pertaining to procedures to be 
followed under the Tenure Employees Hearing Law: 

The considerations and actions of the board as to 
any charge shall not take place at a public 
meeting. 

Petitioner contends that because the Board was considering 
whether to suspend him with pay, not whether to file or certify 
tenure charges, he is entitled to have the discussions of his 
suspension held in public session, pursuant to N.J.S.A. 10:4-12. 
The Commissioner disagrees. The letter of December 11, 1989 makes 
plain that the Board intention at its closed session held on 
Thursday, December 14, 1989 was to consider "the issue of possible 
charges" against petitioner. (Letter dated December 11, 1989) 

301 

You are viewing an archived copy from the New Jersey State Library.



Clearly, N.J.S.A. 18A:6-ll supersedes N.J.S.A. 10:4-12 by 
foreclosing the Board from publicly airing conSlderation of charges 
against its employees pursuant to the Tenure Employee Hearing Law. 
See Cirangle, suprj~-. Although no such charg'es have as yet been 
levied or cert1fied to the Commissioner, deliberations, 
"considerations and actions" pert-inent to the Tenure Employees 
Hearing Law, whether having taken place in November or December of 
1989, are not subject to public meetings. The 'Commissioner so 
finds. 

In the instant matter, petitioner's paid suspension has 
already endured more than two full months. The record before the 
Commissioner provides no specific indication of why the Board 
elected to suspend petitioner originally in November of 1989, nor 
why in December of 1989 it elected to continue that suspension to 
date. The intent of the law pertaining to suspensions with pay, as 
expressed in N.J.S.A. 18A:6-8.3 is clear, however, that any such 
paid suspension against a tenured employee of a school district may 
not be continued indefinitely, both as a check. against spending 
public funds for services not rendered and because it would .be in 
contravention of the intent of tenure law to suspend indefinitely. 

Therefore, petitioner's request for emergent relief is 
denied, but the Board herein is directed that it must, within sixty 
( 60) days of the date of the within Order, conclude such 
investigation it may be conducting into petitioner's employment with 
the district as secretary/business administrator and/or take such 
actions as may be required pursuant to N.J .S.A. l8A:6-l0 !.!;. ~· 
Should particular circumstances which prevail in this matter prevent 
the Board from taking the action directed by the Commissioner 
herein, it is to inform him why it ba• been unable to confor~ with 
his directive• by letter. Therefore, the Petition of Appeal is 
dismissed, iiO"ff,!Ver, should the Board fail to conform with these 
directiv•~· then petitioner il not precluded fro• renewing the 
instant ~tltion. · 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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IN THE MATTER OF THE ATHLETIC 

ELIGIBILITY OF B.P., MILLBURN 

TOWNSHIP SCHOOL DISTRICT, ESSEX 

COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

For the Petitioners, Riker, Danzig, Scherer & Hyland 
(John J. Farmer, Jr., Esq., of Counsel) 

For the Respondent, Hannoch Weisman (Michael J. Herbert. 
Esq., of Counsel) 

This matter has arisen by way of Petition of Appeal 
together with an Application for Emergent Relief filed on January 8, 
1990 seeking to reverse the New Jersey State Interscholastic 
Athletic Association (NJSIAA) Eligibility Appeals Committee 
(hereinafter EAC) decision of December &, 1989. Said decision 
denied a waiver of Article V, Section 4E of the NJSIAA Bylaws, 
requiring a student to satisfactorily complete 257. of the credits 
required for graduation during the immediately preceding year, and 
Article V, Section 4J, limiting athletic participation for the first 
eight semesters after the entrance of a student into high school. 

The parties were instructed by the Director of the Bureau 
of Controversies and Disputes of the New Jersey State Department of 
Education to submit briefs on the issues brought before the 
Commissioner puuuant to his authority under N.J.S.A. 18A:ll-3 to 
hear appeall oriee a petitioner has exhausted the NJSIM iftternal 
appeals pt0(6dures. Petitioners• brief was received tim!ly on 
January lZ, 1990. The NJSIAA•t ttlJlY brief was timely received on 
January 22, 1990. 

Petitioner B.P., a student at Millburn High School, through 
his guardian ad litem, S .P., seek.s a waive~; of both the academic 
credit rule and the eight semester rule, as a result of his having 
chosen, with his family's consent but without sponsorship through an 
approved foreign student exchange program, to live with a family in 
Finland from August 1988 until June 1989. While there, he attended 
a Finnish High School and participated in a community-sponsored 
hockey program while interacting culturally and socially. However, 
no course credits were transferred from the Finnish High School, and 
B.P. is repeating his junior year at Millburn High School. 

Petitioners do not question that B.P. falls within the 
literal parameters of both the academic credits rule and the eight 
semester rule. (See Petitioners' Brief, at p. 2) Neither do 
petitioners challenge the rules on face; they admit that "***both 
rules are designed to ensure that student athletes are remaining in 
school competing against their peers." (Id.) However, petitioners 
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do argue that the salutary purposes of these rules will not be 
effectuated by application to B.P.'s case but, rather, would 
unfairly punish his initiative and scholarshiQ. They claim that: 

Because application of the rules to B.P. not only 
fails to effectuate those' rules' purposes, but 
also stifles qualities that the educational 
system should nurture, the rules should have been 
waived. The failure of the NJSIAA to do so can 
only be considered arbitrary, capr1c1ous, and 
unreasonable. (~. at p. 3) 

In support of these contentions. petitioners first argue 
that "NJSIAA' s Decision Not to Waive the Eight Semester Rule Is 
Arbitrary, Capricious, and Unreasonable, and thus Constitutes an 
Abuse of Discretion." (Id .• at p. 6) Petitioners cite the standard 
of review governing NJSIAA matters as set forth in Smith v. 
New Jersey Interscholastic Athletic Association, 3 N.J.A.R. 193 
(1981). It cites the same case for the types of exceptions NJSIAA 
has recognized in the past, among which were language barriers, a 
year abroad spent by American exchange students. class time missed 
by a worthy student who withdrew to care for incapacitated parents, 
or when a full year was missed due to family disharmony concerning a 
divorce. They submit that B.P. is a worthy student, that he was in 
school for the entire year in a foreign county, and that he carried 
a normal curriculum for an exchange student including becoming 
fluent in a foreign language. They further suggest relying on Smith 
that if he had spent the year abroad through the auspices of 
American Friends Service Exchange Program (AFS), he would have 
received the waiver. Therefore, they c+aim, the waiver is in order 
in this case. 

~~rther, petitioner• reb~t NJSIAA's as•umption that 
students 'tudying abroad without the auspices ot a recoanized 
student exchange program are not there for eerious academic 
purposes, and that B.P. was in finland for primarily social and 
athletic purposes. Rather, petitioners contend B.P. was not 
"'joyriding' through Europe" (!_L, at p. 8), .but, rather, was in 
school all year. having missed at most five days. They cite the 
transcript at page 211 in this regard. Although there is no 
academic transcript available from his school in Finland, 
petitioners aver the academic setting is similar. Thus, they aver, 
B.P. 's situation was much more analogous to that of an exchange 
student in a recognized program than to that of a teenager traveling 
with his parents, as NJSIAA suggests. 

Petitioners argue: 

In light of his academic record, the seriousness 
with which (B.] takes academics should be beyond 
cavil, and his purpose in living in Finland for a 
year cannot be dismissed as "red-shirting," 
particularly since there could have been no such 
objection had [B. • s] exchange program been 
"recognized." At bottom, the Committee • s 
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procrustean decision penalizes [B.) for showing 
individual initiative and intellectual curiousity 
(sic). But for a bureaucratic seal of approval, 
his situation is indistinquishable from that of 
an AFS exchange student; a waiver should have 
been granted. (Id.) 

Petitioners• second point is "NJSIAA's Failure to Waive the 
Academic Credit and Eight Semester Rules Does Not Accord with the 
Purpose of Those Rules, and Is Arbitrary, Capricious and 
Unreasonable." (Id.) 

Petitioners argue that the Smith, supra, decision obliges 
NJSIAA to be consistent with the purposes of its rules. They claim 
the purposes behind the academic credit and eight semester rules, 
that is, the prevention of "red-shirting" and the maintenance of 
academic standards, are not served by the NJSIAA's decision. 

***First, [B's] academic record is above 
criticism: no academic standard is threatened by 
allowing him to play. Second, even assuming 
arguendo that [B.] was "red-shirted", it is 
difficult to see how a policy against 
red-shirting will be served by forcing [B.] to 
lose two seasons of eligibility for having spent 
one season abroad -- particularly when, had (B.] 
been an AFS student, no such concern would have 
been raised. (Id., at p. 9) 

Petitioner's claim, that B.P. was not red-shirted, and that he 
should not be blackballed now by the application of two rules that 
penalize him for sh<Hring the initiative to broaden his horizons. 
Petitioners seek reversal of the EAC rulihg denying B.P. waiv~rs of 
the above MJSIAA tules. , 

NJSIAA argues first in its brief that "NO COMPEl.L!NG REASON 
HAS BEEN PRESENTED TO JUSTIFY A WAIVER OF THE ACADEMIC CREDIT RULE 
OF THE EIGHT SEMESTER RULE." (NJSIAA Brief, at p. 6) It cites the 
standard of review by which the Commissioner is bound in NJSIAA 
matters as articulated in B.C. v. Cumberland Regional School 
District, 220 N.J. Super. 214, 234 (App. Oiv. 1987). and Pascack 
Valley Regionar-lfigh School District, Bergen County v. NJSIAA. 
decided by the Commissioner August 19, 1987. It further refers, 
inter alia, to Smith, supra, one of two cases that resulted in 
NJSIAA •spromulgat1ng the EAC, which provides for the fullest due 
process in eligibility cases. It claims that since the adoption of 
the NJSIAA Bylaw changes mentioned above and its accompanying 
Guidelines, both the Courts and the Commissioner have refused to 
substitute their judgment for that of the Committee, where a hearing 
has been granted and a decision has been made in accordance with 
those promulgated standards. It submits that in this matter, 
petitioners have not presented any compelling reason to warrant a 
change in that sound administrative policy. 
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At Point Two of its Brief, N.JSIAA contends that "No Waiver 
of the Eight Semester Rule Should be Granted." (Id .• at p. 8) · 

Relying on the language of the eight semester rule as noted 
in the N.JSIAA Handbook and the Gui<l,elines hat accompany it. N.JSIAA 
contends that wa1vers of the eight semester rule will only be 
granted where a student has had "to continue secondary schooling 
beyond the eighth semester because .of the circumstances beyond the 
student's control." (NJSIAA Brief, at p. 10, citing the Handbook, 
at p. 64) NJSIAA claims the testimony is uncontrovered that B.P. 
went to Finland having partici~a~e.d in ice hockey at Millburn for 
two years. It also notes while i~ Finland, B.P. played hockey on a 
club team four or five times a week at a much higher competitive 
level for another year. N.JSIAA contends the EAC took note of this 
fact and found that B. P. 's presence in Finland for a year was 
voluntary. "Thus we are presented with a case of a student who not 
only extended his secondary schooling on a completely voluntary 
basis, but continued to compete in ice hockey, doubtlessly improving 
his skills." ( Id.) It further claims that the student's father 
conceded at the December 6, 1989 hearing before the EAC that he was 
aware of the eight semester rule but never spoke to school officials 
before approving his son's year abroad. Accordingly, NJSIAA argues 
that it acted properly in denying the waiver to allow athletic 
competition for an additional year after B.P.'s chronological peers 
had graduated from high school. · 

At Point Three of its Brief. NJSIAA submits that "No Waiver 
of the Academic Credit Rule Should be Granted." (Id., at p. ll) 

From its Guidelines, NJSIM provides that "waivers have 
been granted ff:Om the academic requirements because of lang-qa&e. 
handicaps or beeause a student it classified who could not carry a 
full aca<t1111h: load." (Id .• q\lotin& tl\4 Handbook at p. 64) However. 
the Gui4elines do not provid~ w•ivers of the acaqemic: credit rule 
for students who choose to &~tend a foreign scpbol, particularly 
where such students continue to compete in a sport for which they 
then seek eligibility, NJSIAA claims. In the instant matter, NJSIAA 
argues, B.P. attended a school in Finland, where he did not receive 
any grades or a transcript. It further notes that the courses were 
taught in Finnish, even though the student conceded that he only 
spoke a few words of Finnish before his departure in August 1988. 
Finally, NJSIAA submits that Millburn chose not to grant any credit 
for B.P. •s experience, thus, neither NJSIAA nor the Commissioner 
should. It adds in footnote that even if B. P. went to Finland 
through an approved foreign exchange program, he would still not be 
entitled to a fifth year of competition. and cites the Handbook at 
pages 62 and 63 in this regard. 

Accordingly, NJSIAA urges that the Commissioner not 
substitute his judgment for that of NJSIAA, and submits that the EAC 
decision denying a waiver of the eight semester and academic credit 
rules should be affirmed. 

Upon his careful review of the record, including the 
transcript of the hearing before the EAC, the Commissioner adopts as 
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his own the findings and conclusions reached by NJSIAA for the 
reasons expressed by its Executive Director, Robert F. Kanaby, in 
his letter dated December 14, 1989 to the Principal of Millburn High 
School, Dr. Keith Neigel, and in the Brief submitted by the NJSIAA. 

The Commissioner would first note his accord with both 
parties that no impediment stands in the way of B.P. •s playing ice 
hockey during the second semester of this, his junior year at 
Millburn High School now, so long as he has met the requirements of 
the academic credit rule, Article V, Section 4E of the NJSIAA 
Bylaws. In so concluding, the Commissioner is also aware that by 
the passage of time, any emergent aspect to this matter has been 
rendered moot in that this year's hockey season at Millburn High 
School ended February 6, 1990. (See Tr. 207.) Moreover, having 
gained no academic credits during his year in Finland, the 
Commissioner determines B.P. has failed to meet the plainfaced 
requirements of Article v, Section 47 of the NJSIAA Bylaws and, 
thus, was ineligible for participation in ice hockey during the 
first semester of his junior year at Millburn. Having failed to 
advance the sort of exceptional circumstance as suggested in Smith, 
su(!ra. for not having acquired the necessary credits, the 
Commissioner can find no basis for overturning the EAC' s denial of 
B.P. •s request for waiver of this rule. 

There remains, however, disposition of the question of 
B.P.'s participation in next season's hockey program at Millburn 
High School. Of his own admission, B.P. •s father states he was 
aware, before B.P.'s decision to spend a year in Finland, that the 
eight semester rule existed and might prevent his son's 
participation in sports upon return from Finland. See Tr. 215 
wherein B.P.'s father stated: 

We took iflt!d consideration that academically he 
would be pi<::king up eleventh grade when he camlt 
•ack to Hillburn. We also were aware throu!Jh 
people in the community, aware of this ~ight 
semester rule, that he probably would be losing 
his senior year for eligibility, but really had 
no idea of the twenty-three credit rule, this 
particular rule. 

Hence, in electing to spend a year in Finland, B.P. 
accepted voluntarily the application of the eight semester rule as 
barring his playing hockey at Millburn High School during his senior 
year. Notwithstanding his commendable initiative in attending a 
Finnish School for a year independent of an approved student 
exchange program, it cannot be denied that petitioners acted at 
their own peril, and not without awareness of what consequences 
might result in so pursuing the course of B.P. 's year in Finland. 
Moreover, B.P. did enjoy a year's participation in ice hockey while 
in Finland. at what is purported to be a highly competitive hockey 
club. See Tr. 209 wherein the following information was solicited 
from B.P.: 
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DR. MARTIN: [B. J, could you· describe the club 
program? Was it equal to Millburn's program or 
better than? 

[B.P.]: Better than. 

DR. MARTIN: Much better, right? 

[B.P.]: Yes. 

DR. MARTIN: Were you playing regularly with the 
team four. five times a week? 

[B.P.]: Right. 

DR. MARTIN: So in reality you haven't been 
denied your junior year of playing ice hockey. 
In fact, you probably have played a higher brand 
of ice hockey by your own testimony. 

Accordingly, the Commissioner finds no basis for 
determining that the decision of NJSIAA denying either waiver of its 
rules was in any way arbitrary, capricious or unreasonable. As 
noted by the NJSIAA, it is not the Commissioner's role in reviewing 
the matter brought to him pursuant to N.J.S.A. lBA:ll-3 et seq. to 
substitute his judgment for the NJSIAA unless compelling reasons are 
provided in the record for him to do so. See R.S.R. v. NJSIAA et 
~. decided by the Commissioner November 13, 198&. See also 
Pascack Valley Regional High School District, supra. In the instant 
matter the record reveals no such compelling reasons to reject the 
EAC's determination. Therefore, the Commissioner concludes that 
petitioners have failed to sustain their burden ot 4e!Donstrating. 
arbitrarf. ~~pricious and unre~sonable action on NJS+AA's part. 

Consequently, the Petition of Appeal ii dismissed, with 
prejudice. 

COMMISSIONER OF EDUCATION 
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ltatr of Nttu ferny 
OFFICE OF ADMINISTRATIVE LAW 

JOHN A. GRINGERI, 
Petitioner, 

v. 

BOARD OF EDUCATION OF 
THE TOWNSHIP OF WYCKOFF, 

Respondent. 

Paul J. Kraivanger, Esq. for petitioner 
{Karl Z. Sosland, attorney) 

pJark G. Sullivan, Esq. for·;espondettt 

(Sullivan & Sullivan, attorney) 

Record Closed: November 21, 1989 

BEFORE KEN R. SPRINGER. AU 

INinAl DECISION 
OAL OKT. NO. EDU 0813-89 
AGENCY DKT. NO. 12-1/89 

Decided: January 5, 1990 

Statement of the Case 

This is an appeal from the refusal of a local board of education to certify tenure 

charges against two top school administrators. Basically, the issue is whether the 

board of education abused its discretion in deciding not to bring tenure charges 
against its own employees. Under N.J.S.A. 18A:6-11, the board must make two 
preliminary determinations before tenure charges may be certified to the 

Commissioner of Education ("Commissioner") for hearing on the merits. First, 

New Jersey is an EqlUJl Opportunity Employer 
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OAL DKT. NO. EDU 0813-89 

whether there is probable cause to credit the evidence in support of the charge. 
Second, whether such charge, if credited, is ~fficient to warrant a dismissal or 
reduction of salary. Petitioner's cause of action fails on both grounds. 

Procedural History 

On January 23, 1989, petitioner John A. Gringeri ("Gringern filed a verified 

petition with the Commissioner seeking an order directing respondent Wyckoff 
Board of Education ("Board") to file tenure charges against its superintendent of 
schools and its business administrator-board secretary. Respondent Board filed its 

answer opposing the requested relief on January 27, 1989. 

Subsequently, on February 2, 1989, the Commissioner transmitted the matter 
to the Office of Administrative law ("OAL") for hearing as a contested case. The 
OAL held a hearing on November 21, 1989. At the conclusion of petitioner's proofs, 
the OAL granted respondent's motion to dismiss the petition without need for the 
Board to present any further evidence on its own behalf. 

Findings of Fact 

For PtJrposes of involuntary dismissal at the dose of petitioner's case. the facts 
and any ii'Jfftrences to be drawn therefrO!Il muU IIJ viewed in a lig~t mOlt favorable 
to petitioner. All of the operative facts neceSsary for a full and ftir qispotition of this 
controversy are either stipulated by the parties or may be accepted from the 
testimony of petitioner's own witnesses. I FIND: 

John A. Gringeri is a citizen of the Township of Wyckoff and the parent of two 
students attending high school in the Wyckoff school district. On November 14, 
1988, Gringeri submitted a notarized letter to the Board charging that school 
superintendent Roger Clarke and business administrator-board secretary Richard 

Davis •deliberately• violated Board policy on student transportation "by 

authorizing students ineligible for bus transportation to be bussed from Eisenhower 

School, Wyckoff New Jersey to Temple Beth Rishon, Wyckoff, New Jersey for an after 
school activity." He demanded that the Board certify a tenure charge of 
"misconduct" against both of these individuals. 

-2-

31.0 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 0813-89 

The Board freely admits that on two isolated instances on September 14 and 
19, 1988 eleven students were delivered by bus from the high school to the Temple 
for religious instruction. However, the Board maintains that the action was taken 
primarily for health and safety considerations, was nondiscriminatory, and, in any 
event, was fully consistent with the Board's own instructions to its administrative 

staff. It should be added that the practice was almost immediately discontinued and 

that the Board has no intention of reinstituting it in the foreseeable future. 

In order to appreciate the surrounding circumstances, it is necessary to 

understand the physical condition of the high school building at the relevant time 

period. Prior to the opening of classes in September 1988, the roof of the high 

school building was in need of substantial repair and the Board had engaged a 

contractor to apply asphalt and hot tar at scalding temperatures of not less than 350 

degrees Fahrenheit. Despite reasonable efforts by the Board to have the roofing job 

completed over the summer, the work was not done on time. Consequently, the 

work had to be continued after the school session had already begun. 

To minimize the risk of injury to the children, the Board modified the normal 

school day so that the the work could be performed in the morning before the 

children arrived. Part of this modification required students to remain much longer 

in the afternoOh. lrttf.ld of the regular doting tllneof 2:20p.m., theschodl day was 
temporarily extended to about 5:00 p.m. District administrators consulttd the 

Bergen County Superintendent of Schools, and he approved this temporary schedule 

"for a maximum of eight weeks." As it ultimately developed, the emergency lasted 
only three weeks and the district resumed regular school hours on September 28, 
1988. Gringeri had objected to any change in the regular school hours, and at the 

administrative hearing expressed hts personal view that students could have safely 

occupied the building while the hot tar was being applied to the roof. As a 
responsible public body, however, the Board made a reasonable judgment that 
protection of the children's safety should be of paramount concern. 

It was in this context that the Board endeavored to assist those children and 

parents most likely to be inconvenienced by the shift in school hours. At an open 

meeting on September 1, 1988 the Board listened to public comments about 

transportation problems caused by the emergency. Since it was impractical to bus all 
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210 children who were not entitled to transportation by -state law, the Board 
concluded that the next best solution was to encourage parents to set up temporary 
car pools. In addition, the Board offered the nelp of district staff for those parents 
unable to make their own arrangements for transportation. Joseph Desiderio, 
prmdpal of the high school, personally coordinated the activity of matching children 
with available ride pools. One of petitioner's witnesses, Mrs. Eleanor Menasian, 
corroborated that Mr. Desiderio prepared a list of all children in her neighborhood 

who couldn't find rides. 

Written job responsibilities of the Wykoff superintendent of schools include a 

delegation of power to act on his own discretion "if action is necessary on any 
matter not covered by Board policy." Here, however, the Board was kept fully 
informed of the situation and had authorized its superintendent to do whatever was 
reasonably necessary to deal with the crisis and to lessen its impact on the 
community. Sensitive to the nonacademic needs of his students, Or. Clarke 

contacted various members of the clergy to inquire if the extended school schedule 
would interfere with plans for after-school religious instruction. His approach was 
totally nondenominational. He got in touch with Reverend Oucan, chairperson of 
the Wyckoff Clergy Association, and Sister Maureen. principal of St. Elizabeth's 

School, as weiJ as with Rabbi Belzar of Temple Beth Rishon. Only one of the local 

churches Qf sypfigogues had a potentill c;onflict Nt evidence was introd'-lced that 
anyone was discriminated against or denied equal treatment on the llalis of religion. 

Religious instruction at the Temple was scheduled to begin at S:OO p.m .• just as 
school would be letting out under the new hours. Arrangements were made to 
transport eleven students from the high school to the Temple on the two dates 
previously indicated. Of the eleven students, five ordinarily rode the school bus 
anyway and were simply dropped off at a different location. An existing bus route 

already went right by the Temple and empty seats happened to be available on that 

bus. Hence, the stopgap measure did not require any extra public funding for a bus 
ora driver. 

Superintendent Clarke's role in making these arrangements is clearly 

established. As the record reflects, he acted in the spirit of cooperation with the 

community and to limit public inconvenience due to extraordinary circumstances. 

Business administrator-board secretary Davis's involvement, if any, is far less readily 
apparent. Aside from the fact that his formal job duties include "operation and 
maintenance of district-owned buses." there is nothing on the record to indicate 

·4· 
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that he had anything directly to do with arrangements to bus children for religious 
instruction. 

Condusions of law 

Based on the foregoing facts and the applicable law, I CONCLUDE that the 
Board's action was reasonably within its statutory discretion and that Gringeri has 

failed to make out a prima facie case for relief. 

Local boards of education are vested with broad discretion to decide in the first 

instance whether or not to certify tenure charges against an employee accused of 

wrongdoing. N.J.S.A. 18A:6A-1 1 provides, in part: 

Any charge made against any employee of a board of 
education under tenure during good behavior and 
efficiency shall be filed with the secretary of the board in 
writing, and a written statement of evidence under oath to 
support such charge shall be presented to the board. The 
board of education shall forthwith provide such employee 
with a copy of the charge, a copy of the statement of the 
evidence and an opportunity to submit a written statement 
of position and a written statement of evidence under oath 
with respect thereto. After consideration of the charge, 
statement of position and statements of evidence 
pre!ented to it, the board mall determine by majority vote 
of its full membership wh•\htr. there is probable cause to 
credit the evidence In support of the charge and ~hMhet 
such charge, if credited, it sufficient to warrant a disrt111sal 
or reduction of salary. 

The limited function of the local board has been likened to that of a Grand Jury in a 
criminal proceeding, namely to make findings of whether sufficient probable cause 

exists to subject the accused to a full evidentiary hearing. In re Cowan, 224 N.J. 

Super. 737, 746 (App. Div. 1988). See also, In re Fulcomer, 93 N.J. Super. 404 (App. 

Div. 1967). Once probable cause has been found, the Commissioner of Education or 
his designee has exdusive jurisdiction to hear the evidence, ascertain the truth of the 
charges, and impose any disciplinary sanctions. Fulcomer, at 412. 

At the outset, the Board sought to dismiss the petition for lack of a properly 
sworn statement of evidence required by N.J.S.A. 18A:6-11 and the implementing 

regulation, N.J.A.C. 6:24-5.1(b). It is tempting to resolve this matter on procedural 

grounds. While the original document which Gringeri submitted to the Board may 

be technically defective, justice will be better served by a careful consideration of the 

substance of Gringeri's complaint, especially in light of the fact that Gringeri was 

'- 5-
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unrepresented by legal counsel when the charges were\initially referred to the 

Board's attention. 

The first of the two questions expressly projected by N.J.S.A. 18A:6-11 is: Does 
probable cause exist to credit the evidence in support of the charges? Manalapan­

Englishtown Ed. A.ss'n v. Manalapan-Englishtown Reg. Sch. Dist. Bd. of Ed., 187 N.J. 

Super. 426,429 (App. Div. 1981). Gringeri had charged the two administrators with 
having •deliberately violated" Board policy and with conduct which was "blatantly 

discriminatory" and "demonstrated their bias and prejudice against other 

students." After thorough discussion of the evidence in support of the allegations, 
the Board voted unanimously to reject the charges because both administrators 
"had acted with the full authority and direction of the Board." Instead, the Board 
found that the school administration had merely followed the Board's specific 
direction to assist the public in avoiding any unnecessary inconvenience caused by 
the delay in the roof project. Evidence adduced at the hearing fully supports the 

reasonableness of the Board's determination that the two administrators did not 
exceed their legitimate authority and that probable cause is lacking. 

Next, the Board must consider the second question of whether the charges, if 
credited, are sufficient to warrant dismissal or reduction in salary. A school board's 
determination that dismissal or reduction in salary is unwarranted will be upheld if it 
is "not arbitrary or capricious and if it is based on a correct undel'$tan4ing of existing 

law." Ridgefield Park Ed. Ass'n v. Riqgfl#illld Park Bd. of Ed., 191M S.I..D. __ (St. Bd. 

Feb. 8, 1985), aff'd Dkt. No. A·2859-84T7 (N.J. App. Div., Dec:. 1 ... 1985). Although 

the Board found lack of probable cause to credit the charges. it also did not regard 
the charges, even if true, as serious enough to justify a dismissal or reduction in 
salary. Board counsel argued at the hearing that the charges do not rise to the level 
of a tenure proceeding. Use of district-owned school buses to transport children to 
religious instruction was an isolated event in response to an extraordinary situation. 

Even if such practice were against Board policy or otherwise improper, it was done 

with the best of intentions and for praiseworthy purposes. Moreover, the practice 
was soon discontinued and is unlikely to be repeated. Given the trifling nature of 

the offense and the extenuating circumstances, the Board may reasonably have 

reached the result that it did. De minimus non curat lex. 

Order 

It is ORDERED that the petition is hereby dismissed. 

-6-
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This recommended deciSion may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended. this recommended 
decision shall become a final decision in accordance with N.J.S.A. 52: 14B-10(c) . 

. 
I hereby FILE this initial decision with SAUL COOPERMAN for consideration. 

Receipt Acknowledged: ;::o-4 +~ 

r s; /'l'/0 
Date 

~~{PAt) 
r~NTOF TiON 7 

Mailed to Parties: 

·-" Date 

al 
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JOHN A. GRINGERI. 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF WYCKOFF. BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Petitioner's 
exceptions and respondent's replies thereto were timely filed 
pursuant to N.J.A.C. 1:1-18.4. 

In his exceptions, petitioner argues that involuntary 
dismissal of this matter was inappropriatP, as he did in fact 
present a prima facie case; that there was no showing in the record 
that the disputed busing ameliorated student health and safety, and 
that even if it had, it was still a violation of law; that there is 
no basis in the record for finding that public monies were not spent 
by the Board in connection with the disputed busing; and that the 
disputed busing was provided for religious purposes, a violation of 
law that extenuating circumstances and good intentions cannot be 
permitted to justify. In support and amplification of these 
exceptions, petitioner also submits a brief wherein he argues that 
the dispute<! btUting violated the "estattlishment" clause of t:he First 
Amendment to the u.s. Constitution, State statute• governing 
provisioq of transportation to and from school, and the Board's own 
transportation policy: and th4t the district's action• discriminated 
against some pupils by treating others similarly situated in a 
preferential manner. 

In reply, the Board asserts that petitioner's exceptions 
essentially address irrelevant matters, since the controlling issue 
in this case is whether or not the Board abused its discretion in 
refusing to certify tenure charges against the two administrators 
singled out by petitioner. The Board also notes that procedural 
deficiencies identified early in the hearing (Initial Decision, 
ante) should have been included by the ALJ as a further reason for 
dtsmissing petitioner's complaint, and that the brief appended to 
petitioner's exceptions should not be considered by the Commissioner 
because it was never submitted to the ALJ. 

Upon careful review of this matter, the Commissioner 
concurs with the ALJ's dismissal of petitioner's claim. As both the 
ALJ and the Board recognize, and as petitioner apparently agreed 
during the prehearing conference (Prehearing Order, at pp. 1-2), the 
issues in this case revolve around the Board's refusal to certify 
tenure charges, not the abstract legality or propriety of the bus 
usage underlying petitioner's charges. It might well be argued that 
the admini,trators in question should have recognized the 
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implications of using public school buses to transport students to 
religious instruction--even if only on two occasions, at no 
additional cost, and in response to extraordinary circumstances--and 
found some other way to accommodate the needs of the affected 
students. It might also be noted that, even though the disputed 
transportation was clearly the result of district outreach to 
community organizations likely to be affected by the school 
scheduling change, rather than parent, student or clergy requests 
that were treated differently from other similar requests; and of 
need meeting opportunity, since empty seats happened to be available 
on a bus that passed the temple on its regular route; the 
administration should have recognized the potential for creating the 
appearance of discrimination, particularly in view of the 
sensitivity of the situation and the many requests the district was 
unable to accommodate through use of school buses. However, the 
Commissioner concurs with the Board and the AW that, under the 
circumstances. any possible violation on the part of administrators 
was unintentional, trifling, isolated and committed only by way of a 
systematic attempt to canvass the community in a Board-directed 
effort to minimize disruption of normal organized activities. 
Consequently, the Board cannot be faulted for declining to bring, on 
this basis alone, tenure charges against employees who may have 
committed a de minimis infraction while acting in good faith and in 
accordance wfth the Board's directives. Certainly, charges founded 
on this infraction alone would not have been sufficiently flagrant 
to meet the "single incident" standard established in In Re 
Fulcomer, 93 N.J. Super. 404 (App. Div. 1967), at 421-422, and 1ts 
progeny. 

Accordingly, the initial decision of the Office of 
Adainistrative Latl li~ affirmed for the reasons well stated therein, 
and the instant Pet t1on of Appeal disalfsed with prejudice.* 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

* With respect to the Board • s arguments in reply to petitioner • s 
exceptions, the Commissioner notes that it was not necessary for the 
ALJ to reach to procedural deficiencies in petitioner's filing with 
the Board, given his findings on the substantive issues underlying 
it. The Commissioner also rejects the notion that he should not 
have entertained petitioner's brief, in that, regardless of whether 
or not such brief was submitted to the ALJ, it was duly incorporated 
into petitioner's exceptions and therefore entitled to consideration. 

317 

You are viewing an archived copy from the New Jersey State Library.



itntr of ~>lrw i.ltrsty 
OFFICE OF ADMINISTRATIVE LAW 

JOSEPH L. PICOGNA, 

Petttioner, 

II. 

BOARD OF EDUCATION OF THE 

TOWNSHIP OF CHERRY HIU.. 

CAMDEN COUNTY. 
Respondent. 

Paul E. Griggs, Esq., for pettttoner 

INITIAL DECISION 

OAL DKT. NO. EDU 6957-88 

AGENCY DKT. NO. 216-7188 

RoAert M. Tosti, Esq., for respQndepJ(R.and, Algeier, Tosti, .attorneys) 

Record Closed: June 26, 1989 Decided: January 12. 1990 

BEFORE RICHARD J. MURPHY, AU: 

Statement of Case 

This case raises a question of jurisdiction involving the Commissioner of 

Education's authority against the power of the Superior Court to decide claims of 

retaliatory dismissal of untenured, non-teaching employees of Boards of Education, 

under New Jersey's Conscientious Employee Protection Act, N.J.S.A. 34:19-1 er se~. 

Petitioner Joseph l. Picogna was terminated from his position as Asststant 

Supenntendent and Busineu Board Secretary in May of 1988 by the respondent 

Board of Education of Cherry Hill {Board) and he has petitioned the Commissioner of 

Education (Commissioner) to challenge that termination on five grounds, including a 
clatm of unlawful retaliation. 
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Pet1t1oner P1cogna has also f1led a ftve count complaint agamst the Board 

challenging his termmatton in the Superior Court of New Jersey, Chancery Divis1on, 

seeking damages and remstatement. In the Superior Court complaint, flied shortly 

after the Admm•strat•ve petition, he alleges, among other thmgs, vtolatton of 

N.J.S.A. 34:19-1 et seq., as to unlawful termination based on retaliation for 

"whtstleblowing" act1v1tles. The Fifth Count of the administrative petttton and of 

the Fourth Count Supenor Court complamt are based on the same acts of allegedly 

retaliatory dtsm•ssal 

For the reasons set forth below pettttoner's motion to dismiss on junsdtct1onal 

grounds is denied as to Counts I through IV of his petition and granted as to Count V, 

pertammg to retaliatton. Respondent's cross motion is also granted as to the Count 

V for dtsmissal of the retaliatory aspect and denied as to the first four counts. 

Petitioner's motion to diwiu is construed as a withdrawal of his petition, without 

prejudice, as to Counts I through IV. 

Procedural History 

Joseph Picogna filed a petitton wtth the Commissioner on June 27, 1988 

seeking to overturn hts terminatton effective May 24, 1988. The case was 

transrftitted to the Office of Admm•Slrlti~ law (OAL) on Septtmber 22, 1988 

pukuant to N.J.S.A. 52: 14F-t et seq. and the transmittal sheet (6ttadled) stated 

thatthe: 

( 1) [s)ole issue to be dealt wtth IS allegation of wrongful dismissal 

because petitioner challenged vouchers submitted by Supt. • Count 

5 of petition; 

(2) Allegation or duplicate ftlrng 1n Superior Court is to be argued. 

A prehearing was held on November 10, 1988 to settle the issues and 

procedure. The case was scheduled for heanng during the week of June 26, 198~. 

but these dates were adjourned pending resolution of petitioner's motion for 

summary decision and the respondent Board•s uou-motion to dismiss on 

jurisdictional grounds. The due date for submission of this decision was extended 

from August 10, 1989 until January 12, 1990 due to the need for further 

consideration of the somewhat novel issue raised and also because of a substantial 

-2. 
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backlog of opinions resulting from an extensive pending public utility case. I regret 

any mconvenience c:aused by thii ext~nded but unavoidable delay. 

Findings of Fact 

The mater~al facts needed to deCide these motions are undisputed. 

Joseph l. Pscogna (petitioner), was employed by the Township of Cherry H•ll 

Board of Education (respondent), as Ass1stant Superintendent for Business/Board 

Secretary by an employment contract dated Apnl 30, 1985, which covered the three· 

year period July 1, 1985 through June 30, 1988. This contract was terminated 

etfectsve April 29, 1988 by the Board of Education on recommendation of the 

Supenntendent of Schools, Philip Esbrandt. Respondent contends the contract was 

termsnated properly for cause. Petitioner daims that the contr'Kt was wrongfully 

terminated in retaliation of his having reported alleged improprieties by 

superintendent Esbrandt, as to cenam invo1ces charged to the Township. 

As stated, on June 27, 1988, petitioner filed a Petition with the Commsssioner 

of Education, under N.J.S.A. 18A:6·9, seeking reinstatement, backpay and other 

relief. That complaint sets forth, in five counts, the following violations: 

( 1) Fatlure to state a reason under his contr~ 
{2) Inadequate notice under the contr;t¢ 

(3) VIolation of Constitutional Rights of Due PrO(tiS and Equ.l£ Protection; 
(4) SubveRion of tenure rights; and 

(5) Arbitrary, capricious and unreasonable action of the Board in relying on a 

Superintendents recommendation made in retaliation for petitioners 

questioning of invoices. 

Shonly after filing the Petition with the Commissioner of Education. petitioner 

filed a complaint in the Chancery Division, Camden County Superior Court {July 5, 

1988) based on the same conduct as that complained of in the Petition. The Civil 

Complaint alleged that petitioner's. termination was in violation ot the 

Cons.£1ent•ous EmptoyM Protection Act, N.J.S..A.. 34: 19-l et W'l . • .-moog other 

violations: 

( 1) Damage to reputat1on; 

(2) That he was prevented from obtaining tenure or suitable employment; 

. 3 . 
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(3) That his rights to due process was violated by the Board's procedure; 

(4) That he has a cause of actton for retaliatory termmation under the 

Conscientious Employee Protection Act, N.J.S.A. 34: 19-1 et seq.; and 
(5) That the Board has further damaged his reputatton so as to prevent him 

from obtaining employment in the field of education. 

The Supenor Court action has been stayed pending the outcome in this 

proceeding, which turns on petitioner's pending motion to dismiss for lack of 

Jurisdtction and respondent Board's cross-motion to dismiss because of the filing of 

an action under N.J.S.A. 34:19-1 et seq. Respondent moved to have the Chancery 

Court matter dismissed for failurt to exhaust administrative remedies, or in the 

alternative to have it transferred to the Law Division. The Hon. Paul A. Lowengrub, 

JSC stayed the Chancery Court action until petitioner had exhausted his 

admmtstrative remedies before the Commission. On July t, 1989, petitioner filed a 

motion to dismiss the administrative Petition on the grounds that the dispute tS 

purely contractual in nature, and thus the Commissioner of Education lacked 

jurisdiction to hear the matter. On June 6, 1989 respondent filed a cross-motion to 

dismiss based on petitioner's Chancery Division action. Respondent argues that by 

fihng of the Chancery Court action, raising a claim under the Conscientious 

Employee Protect1on Act, petitioner watved all rights and remedies under any other 

contract, collecti~ bargaining agreement, state law, rule or regulation or under the 

common law, and that this action must be dismissed. 

Respondent further requests a determination that petitioner has failed to set 

forth a cause of action by which he was entitled to tenure, and that he has received 

sufficient due process under the State and U.S. Constitution. 

( 1) Whether petitioner's motion to dismiss for lack of general jurisdiction and 

respondent's cross-motion to dismiss based on the filing of an action 

under N.J.S.A. 34: 19-1 et seq., should be granted as to all Counts of h1s 

petition and as to Count V, in particular. 

Discussion and Condusiom aft.aw 

Counts I through IV of the administrative petition, are founded on claimed 

contractual, tenure, and constitutional rights and alleged violations and not on the 

' . 4. 
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purportedly retaliatory recommendatiOn of the Superintendent and the Board's 

wrongful reliance upon 1t, which IS addressed directly in Count Five. Petitioner 

Picogna, who initially invoked the Commissioner of Education's (CommiSSioner) 

Jurisdiction to decide all five counts, now objects to that jurisdiction and seeks 

dism1ssal tn order that he may pursue his Superior Court complaint. whtch may. 

under N.J.S.A. 34: 19-S, result in pumtive damages. and a fine. both of which are 
beyond the power of the Commiss1oMr to impose. 

As to the retaliatory allegations of Count V of the administrative complaint, I 

CONCLUDE, as respondent argues, that the petitioner waived his right to the 

Commissioner's review by filing a complaint in Superior Court under the 

Conscientious Employee Protection Act (Act), which provides, in part: 

Nothing in this Ad shall be deemed to diminish the rights. 
privihe1Je$, or r~edies of any employee unct.r any other 
Federal or State Law or regulation or any Collective Bargaining 
Agreement or Employment Contract; Except that the 
Institution of an action in accordance with this act shall be 
deemed of waiver of the ri9hts and remedies available under 
anv other contract. Collect1ve Bar~aining Agreement. State 
Law. Rule or Regulatton or under t e Common Law. {N.J.S.A. 
34: 19-8; emphasis added) 

The Act also defines "employer,· to include •. . . all branches of state 

government. or the seweral counties and municipalities thereof, or any political 

subdivision of the State, or a school district. or any special district, or any authority, 

commission or board of any other agen'Y or insttwnentoilltty thereof." [N.J.s.A. 

34: 19-2(a)l. The-~ Board in this case would fall within the definition of 

"employer• in the Act, and the petitioner is (or was) an "employee" within the 

statute because he was one who performed services for and under the control and 

direction of employer for wages or other remuneration. [N.J.S.A. 34: 19·2(b)). The 

conduct complained of by the pettt1oner m Count V of the administrative complamt 

falls within the definition of •retaliatory action• as set forth in the act, which means: 

(t]he discharge, suspension or demotion of employee or other 
adwene employment action taken against an employee m the 
terms<W1d conditions of employment. [N.J.s.A. 34:19-2(e)J 

An employer shall not take any retaliatory action against an 
employee because the employee does any ofthe following: 

a. Discloses, or threatens to disclose to a supervisor or to a 
public body an activity, poli'Y or practice ofthe employer 

5. 
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that the employee reasonably believes ISm v•olat1on of a 
law, or rule or regulation promulgated pursuant to law; 

b. Provides 1nformation to, or testifies before. any public 
body conducting the mvestigation, hearing or inquiry 
tnto any vtolation of law or rule or regulation 
promulgated pursuant to law by the employer 
(NJ5.A. 34: 19·31 

Pet1t1oner's cla1m in Count V that Superintendent Esbrandt recommended the 

termmat1on of his contract only after petit•oner requested that the Board 

mvestigate specific mvoices submitted by the Superintendent falls w1thin the 

defm1t1on of retahatory action, as well as that of protected employee actions under 

N.J.S.A. 3419·3. and I so CONCLUDE. As to whether petitioner provided suff1c1ent 

notice and opportumty to the Superintendent to correct his activity as to the invo1ces 

before any disclosure was made to the Board, petitioner is left to the discretion of 

the Superior Court, which has jurisdiction. See, N.J.S.A. 39:19-4, 5. "An employee 

who claims that his protected actions have been the subject of an employer's 

retaliatory action has a choice of fthng a Ncivil actionM in a court of competent 

jurisdiction, within one year, for relief . . . " , or of pursuing other available rights 

and remedies under contract, bargaining agreement, state law, rule, or regulation 

or under the common law. [N.J.S.A. 34:19-5, 8). The Act plainly states that the filing 

of a civil action in a court of competent jurisdiction effects a waiver of other rights 

and remed1es, which, in this case, would include any claim under petitioner's 

contract and any right to review before the Commissioner by regulat1on as to the 

allegations of retaliatory reacticM ag~inst protected actions. Th,re is thus no need 

for an aggrieved employee to first txhaust administrative relftedies before the 

Commissioner •f the petitioner elects to proceed by way of a civil action in a court of 

competent jurisdiction within one year of the violation. The Act also provides for a 

number of remed1es, including punitive damages and civil fines, which may only be 

•mposed by the Superior Court; and are not available to the Commissioner of OAL: 

a. 

b. 

c. 

An injunction to restrain continued violation of this act; 

The rfoi~ttMJent of the emptoytt4P to the same position 
held beore the retaliatory action, or to an equivalent 
position; 

The reinstatement of full fringe benefits and seniority 
rights; 

6. 
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d. 

e. 

f. 

g. 

The compensat1on for lost wages, benefits and other 
remuneration; 

The payment bv the employer of reasonable costs, and 
attorney's fees; 

Pun.tive damages; or 

An assessment of a Civil fine of not more than Sl,OOO.OO 
for the f~rst violation of the act and not more than 
SS,OOO.OO for each subsequent violation, which shall be 
pa1d to the State treasurer for deposit in the General 
Fund 

[N.J.S.A. 34: 19-5; emphas•s added] 

OAL is not a "court of competent 1urisdictionH within the meaning of N.J .. S.A. 

34: 19-5. The (OAL) was ueated to perionn the same fund:iOM fonmtrty performed 

by agency hearing officers. The OAL "judges• conduct hearings, make 

recommended findings of fact and recommended decisions to agency heads. In re 

Kallen, 92 N.J. 14, 22-23 (1983). ~ N.J.S.A. 52: 148·10. It is a well established 

principle that administrative agencies are not judicial tribunals, (though they may 

take on many judicial trappings). In re Uniform Admin. Procedure Rules, 90 N.J. 85, 

92 ( 1982); In re Kallen, 92 N.J. 14, 24 (1983); Matter of Tenure Hearing of Onorevale, 

103 N.J. 548 (1986). Administrative law juc;tue$ hive no independ~nt Qtcillonal 

authority. In [f Kallen, 90 N.J. at 94. As I resull, I complaint raising. '14im under 

the Act cannot be heard in an administrative tribunal, such as OAL. 

Given the plam direction of the Conscientious Employee Protection Act as to 

the affect of the f11ing of an act1on under it, I CONCLUDE that Count V of the 

administrative complaint should be dismissed pursuant to N.J.S.A. 34: 19·1, 8. 

Respondent Board also argues that the first four counts of the administrative 

petition should be dismissed under N.J.S.A. 34:19·8, given the fact that petitioner 

has chosen his remedy in Superior Court. Petitioner moves to dismiss Counts I 

thro1.4gh IV, but for the reason of a general lack of jurisdiction by the Commiss1oner 

not relating to the filing of his civit act1on under N.J.S.A. 34: 19-1 et seq. I thmk that 

both retpOndent.tndpetitioow are~ in theW ~atoCounb I through 
IV. The effect of filing of an action under the Conscientious Employee Protection Act 

is limited to those allegations which are based on impermissible retaliatory action 

against a Protected Employee Action, as set forth in Count V and does not pertain to 

other violations not based on retaliatton as such, but founded on contractual rights 
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to not1ce or reasons for dismissal, constitutional rights or due process, or claimed 

tenure nghts. The wa1ver of rights set forth m N.J.S.A. 34: 19-8 applies only to those 

nghts and remedies as to the retaliatory action. and not as to matters of contract, 

tenure. or constitutional nght wh1ch are distmct and may be maintained even tn the 

dbsence of a retaliatory d1Sm1ssal. On that basis, I CONCLUDE that respondent's 

cross-mot1on for dism1ssal must be demed as to Counts I through IV. Pet1t1oner's 

mot1on to dism1ss the first four counts should also be denied for the reason that the 

Comm1sS1onEH has Junsd1Ct1on over the matters set forth 1n those counts, dS 

pet1t1oner conceded when he mmally ftled his administrative pet1tion. He now seeks 

to d1savoln that pet1t1on and to proceed m Superior Court where the ava•lab!le 

penaltieS are more vaned and severe. 

Although I deny petitioner's motion to dismiss the four counts for lack of 

JuflSdl(;tlon, as well as respondent's cross-mot1on, I CONCLUDE that pet1t1oner's 

action in making this motion to dismiss constitutes a withdrawal of the petition as to 

Counts I through IV. I also note that th1s matter was transmitted to the Office of 

Administrative law to deal w1th the sole issue of the wrongful dismissal because of 

petitioner's allegations against the Superintendent, as well as the claim that the 

duplicate filing m Sup•tlor Court removed JUrisdiction from the Commtss1oner 

On the basis of the above Find1ngs of Fact and Condusions of Law tt •s 

ORDERED that petitioner's motion and respondent's cross-motion to dismiss are 

GRANTED as to Count V of the admtmstrative petition because of the filing of an 

act1on under N.J.S.A. 34:19-1 et seq. So ORDERED; 

It is further ORDERED that petitioner's motion and respondent's cross-motion 

to dismiss are denied as to Counts I through IV for the reasons set forth above. It is 

further ORDERED that petitioner's motion to dismiss constitutes a withdrawal of his 

pet1tion as to Counts I through IV wh1ch is GRANTED. So ORDERED. 
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This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decis1on in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decis1on shall become a final decision m a«<rdance with~ 52:148-10. 

I hereby FILE this Initial DeCISIOn w1th SAUL COOPERMAN for consideratiOn. 

DATE 

Receipt Acknowledged: 

v~ 
D~~DUCATION DATE 

DATE 

ct 

.g. 
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JOSEPH L. PICOGNA, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF CHERRY HILL, CAMDEN 
COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
were filed by respondent ("the Board"), and replies thereto by 
petitioner, pursuant to N.J.A.C. 1:1-18.4. 

Despite the position taken in its prior motion, in its 
exceptions the Board argues that, in view of the Superior Court 
Order staying action in that forum until petitioner had exhausted 
his administrative remedies, the ALJ should not have permitted 
petitioner to withdraw his complaint before the Commissioner. The 
Board explains: 

Dr. Picogna commenced two proceedings complaining 
of the same transactions and occurrences; he 
filed the within Petition on June 26, 1988 and 
his Superior Court Complaint only ten days later 
on July 6, 1988. Thus, the Board was compelled 
to seek an Order in the Superior Court Action 
seeking to dismiss that Action, or in the 
alternative, to transfer that Action to the OAL 
and stay all further proceedings therein until 
Dr. Picogna exhausted his administrative 
remedies. Essentially, the bases for the Board's 
Motion were that the two proceedings were 
duplicative and that resolution of the threshold 
legal and factual issues concerning the 
termination of Dr. Picogna' s employment was best 
suited for this administrative proceedings.*** 
By construing Dr. Picogna•s Motion to Dismiss for 
Lack of Subject Matter Jurisdiction as an 
application to withdraw his Petition, A.L.J. 
Murphy assumed that Dr. Picogna had the right to 
withdraw this Petition. However, Dr. Picogna 
could not voluntarily withdraw his Petition in 
the face of the Superior Court stay. Judge 
Lowengrub ordered Dr. Picogna to exhaust his 
administrative remedies before seeking further 
relief from the Superior Court.*** 

(Board's Exceptions, at pp. 2-3) 
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The Board further argues that the jurisdiction of the 
Office of Administrative Law (OAL) to hear all of the questions of 
law and fact arising in this case has already been established, 
since the Superior Court issued its Order of Stay after hearing both 
petitioner's argument that OAL lacked jurisdiction to hear his 
complaint and the Board's argument that OAL was the more appropriate 
forum in which to proceed. Also noted is an unopposed OAL Pretrial 
Order stating that "this matter will proceed regardless of the 
outcome in Superior Court. as the Commissioner of Education would 
appear to have primary jurisdiction." The Board avers: 

***The doctrine of "law of the case" stands for 
the principle that "where there is an unreversed 
decision of a question of law or fact made during 
the course of litigation, such decision settles 
that question for all subsequent stages of that 
suit." *** "[T]his rule is based upon the sound 
policy that when an issue is once litigated and 
decided during the course of a particular case, 
that decision should put an end to the matter." 

Judge Murphy erred in considering the issue of 
subject matter jurisdiction because this issue 
had been raised and resolved in both the Superior 
Court and administrative proceedings. 
Dr. Picogna has already established a propensity 
for duplicative litigation. By permitting him to 
re-litigate "resolved" issues without end, the 
Court will contravene public policy in favor of 
settling controversies and disputes.*** 
(citations omitted) 

(Board's Exceptions, at pp. 4-5) 

Without wa1v1ng its objection to the AL.J's having 
considered the already settled question of jurisdiction, the Board 
reiterates its argument in support of the Commissioner's competence 
to hear this matter and, further, observes that: 

Judge Murphy implicitly acknowledges that the 
Commissioner has jurisdiction to make findings of 
fact necessary for determinations under The 
Conscientious Employees Protection Act. On 
Page 5 of his Decision, Judge Murphy has 
determined that the Board falls within the 
definition of "Employer" under the Act, that 
Dr. Picogna is (or was) an "Employee" within the 
Act, and that the conduct complained of by 
Dr. Picogna in Count V alleges "Retaliatory 
Action" as set forth in the Act. Certainly if 
Judge Murphy could decide these questions of law 
and fact. the inquiry should not end there. For 
this reason, the Board asserts that the dismissal 
of Count V was at the very least premature. It 
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should be considered on its merits by the 
Commissioner. Even if the Commissioner 
ultimately finds that jurisdiction is lacking, 
such a determination should only be made upon 
review of the case as a whole.***(Id., at pp. 7-8) 

Finally, the Board excepts to the ALJ's failure to address 
the substantive issues of its previous filings. It claims: 

By permitting withdrawal of the instant Petition, 
Judge Murphy has granted relief wh-ich is 
particularly inequitable to the Board. By making 
its Motion for Summary Disposition, the Board 
sought a finding Of fact and law that 
Petitioner's claims are without merit, and should 
be dismissed with prejudice. In support of its 
motion the Board provided Judge Murphy with 
numerous submissions. Even though the Board's 
application received no opposition, virtually all 
of the substantive issues raised by the Board 
were not mentioned by Judge Murphy. Accordingly, 
the Board now seeks a determination that 
Petitioner's pursuing a claim under the 
Conscientious Employee's Protection Act has 
constituted a waiver of all rights and remedies 
available under his employment contract, state 
law or rule, or under common law. Further 
regardless of the finding in the prior issue, the 
Board seeks a determination as to whether 
Petitioner has alleged a prima facie case whereby 
he could be entitled to tenure (or damages for 
denial of tenure) as a matter of Education Law; 
and, whether the notice and hearing provided to 
Petitioner satisfies the Board's due process 
obligation under New Jersey Law and the 
United States Constitution.*** 

In reply, petitioner argues that "exhaustion of 
administrative remedies" within the meaning of the Superior Court 
Order did not imply that the Commissioner must hear the case on its 
merits; rather, it required the Commissioner simply to make some 
sort of determination regarding the case. In this context, 
petitioner argues, the Commissioner was recognized as the one who, 
using his expertise in education, could best decide the most 
appropriate forum for reviewing petitioner's claims. Accordingly, a 
determination by the Commissioner that this matter should be 
returned to Superior Court would fully satisfy the court • s 
directive. In support of such a determination, petitioner 
reiterates his previous argument that the instant matter hinges on 
contractual and other non-educational issues rather than on 
questions of school law. After contending thus, petitioner 
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concludes by urging affirmance of the initial decision of the ALJ 
dismissing Count v and construing petitioner's Motion to Dismiss 
Counts I through IV as a request for withdrawal without prejudice. 

Upon review of this matter, the Commissioner concurs with 
petitioner that the Order of the Superior Court was neither a 
directive to hear the matter on its merits, nor a determination that 
jurisdiction necessarily lay with the Commissioner but, rather, a 
requirement that administrative proceedings be brought to closure 
prior to further court action. With this end in mind, t·he 
Commissioner determines that Counts I, II and IV of the instant 
petition clearly arise from a contractual dispute not arising under 
the school laws and hence more properly justiciable before the 
Superior Court (Salley v. Bd. of Ed. of City of Newark et al., Essex 
County, decided by the Commissioner November 8, 1984) that Count III 
involves no special educational issue such that the Commissioner's 
expertise would be necessary either to decide the matter on its 
merits or to establish a record for further proceedings (in contrast 
to Abbott v. Burke, 100 N.J. 269 ( 1985), cited by the Board at 
Exceptions, at p. 6); and that Count V has been waived by petitioner 
by virtue of his filing of a court action pursuant to N.J. S. A. 
34:19-1 et !!9.· at set forth at pages 5-7 of the initial decinon. 
With respect to Count IV, the Commissioner acknowledges his 
jurisdiction over the question of petitioner's tenure status should 
he prevail in his contractual complaint and obtain reinstatement to 
his former position; however, this would be a matter for subsequent 
inquiry and need not be determined here. 

The Commissioner therefore affirms the initial decision of 
the Office of Administrative Law with respect to Count V for the 
reasons stated therein. However, with respect to Counts I through 
IV, he modifies the ALJ • s determination so that these counts are 
dismissed for lack of jurisdiction rather than deemed to have been 
withdrawn without prejudice by petitioner. Accordingly, the instant 
Petition of Appeal is, in its entirety, dismissed with prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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JOSEPH L. PICOGNA, 

PETITIONER-RESPONDENT, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF CHERRY HILL, CAMDEN 
COUNTY, 

RESPONDENT-APPELLANT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, February 23, 1990 

For the Petitioner-Respondent, Paul E. Griggs, Esq. 

For the Respondent-Appellant, Rarid, Algeier, Tosti & 
Woodruff (Robert M. ~osti, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

July 5, 1990 

Pendin~ N.J. Superior Court 
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IN TBE MA'lTER. OF THE TENURE 

HEARING OF DAVID BORRELLI, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

WATERFORD, CAMDEN COUNTY. 

COMMISSIONER OF EDUCATION 

ORDER 

For the Petitionin~ Board, Maressa, Goldstein, Birsner, 
Patterson, Dr1nkwater & Oddo (Robert E. Birsner! Esq., 
of Counsel) 

For the Respondent, Steinberg and Ginsberg, (Saul J. 
Steinberg, Esq., of Counsel) 

This matter was opened before the Commissioner by way of 

the certification of tenure charges against respondent for conduct 

unbecoming a teacher. Respondent, by way of his answer, raises 

several affirmative defenses which aver that the Board failed to 

comply with the Open Public Meetings Act (OPMA), N.J.S.A. 10:4-6 et 

~· and various procedural requirements of N.J.S.A. 18A:6-10 et 

~· and N.J.A.C. 6:24-1 et ~· 

More specifically, respondent avers that the manner in 

which the Board undertook to certify tenure charges against him was 

procedurally deficient under the OPMA because the Board failed to 

provide adequate notice of the November 15, 1989 meeting at which 

the action was taken. Among other things, he points to N.J.S.A. 

10: 4-8d which defines adequate notice as written advance not ice of 
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at least 48 hours and, to the extent known, the agenda of any 

regular, special or rescheduled meeting. 

As to this, respondent maintains that the charges were 

transmitted to him on October 30, 1989 indicating that the matter 

would be considered at the Board meeting of November 15, 1989, thus, 

under N.J.S.A. 10:4-Sd, there was sufficient time for the Board to 

give 48 hours public notice of that portion of the agenda. In 

support of this, respondent re:Ues on In the Matter of the Tenure 

Hearing of Dolores Gandia, School District of Atlantic City, 

Atlantic County, decided by the Commissioner on October 1, 1982 

wherein the respondent was given actual personal notice of the date 

the Board was to consider tenure charges, but the Board action to 

certify said charges was voided because the Board had failed to 

comply with N.J.S.A. 10:4-18, the annual notice provisions, and 

N.J.S.A. 10:4-8, the adequate notice provisions. 

On the basis of In re Gandia, supra, respondent argues 

that whether or not he received actual notice of the meeting at 

which the charges against him would be discussed is of no moment. 

Rather, he avers that the tenure charges against him should be 

dismissed because there is no evidence he has been able to discover 

that there was any notice published of the private session at which 

the charges against him were discussed. He cites in support of this 

Pollilo v. Diane, 74 N.J. 562 (1977} which ruled that substantial 

compliance with the OPMA is not enough; N.J.S.A. 10:4-Sd spells out 

in detail what must be done in order to provide the public adequate 

notice. and strict adherence to the letter of the law is required in 

- 2 -
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considering whether a violation of the act has occurred (at S77). 

Respondent also alleges that contrary to the provisions of 

N.J.S.A. 18A:6-ll which requires that charges brought against 

tenured employees be in the form of a written statement under oath 

to support such charge, the October 30, 1989 letter from 

Superintendent Richard Salimena, although sworn, is not a statement 

of evidence. Rather, the superintendent merely attached copies of 

statements made by students/parents which had been given to the 

Office of the Camden County Prosecutor. 

In support of his position on this issue. respondent cites 

In the Matter of the Tenure Hearing of Cowan, Bernardsville Board of 

Education, 224 N.J. Super. 737 (App. Div. 1988), a matter wh_.rein 

the Court rejected the appellant's argument that the sworn statement 

of evidence must be made by an individual(s) having personal 

knowledge of the facts recited in the statement and noted that, as 

in grand jury proceedings, the tenure charges could be sustained 

based upon hearsay statements recounted or presented by a witness 

under oath. More specifically, the Court ruled that sworn 

statements of the principal and vice-principal, which recounted the 

facts that named people with personal knowledge of the matter had 

reported to them, met the requirements of a statement of evidence 

under oath contained in N.J.S.A. l8A:6-ll. 

As to this, respondent avers that there is a critical 

difference between the sworn statement of evidence in In re Cowan, 

supra, and the instant matter in that the superintendent's 

October 30, 1989 letter does not indicate that the individuals whose 

statements were transmitted to the prosecutor's office, in fact. 
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spoke to the superintendent. Thus, respondent avers that the 

superintendent could not be in the same position as the principal 

and vice-principal in Cowan in that individuals with personal 

knowledge of the allegations did not convey those facts to the 

superintendent. 

Respondent argues further that (1) the charges set forth by 

the superintendent 1 s letter of October 30, 1989 are more closely 

akin to those in In the Matter . of Tenure Hearing of Kathleen Kunz. 

School District of Willingboro. Burlington County, decided by the 

Commissioner December 16, 1985 (1985 S.L.D. 1770] wherein it was 

determined that the superintendent • s sworn statement did not meet 

the requirements of N.J.S.A. 18A:6-ll and (2) the manner in which 

the tenure charges were filed herein leaves respondent with great 

difficulty in ascertaining exactly what it is the Board complains 

of. As such, he avers he is left to ferret through pages of 

statements to the prosecutor 1 s office without any indication from 

the Board as to what portions of the statements it relies upon and 

what specifically it complains of. 

The Board urges that In re Cowan, supra, is not supportive 

of respondent's position. Its attorney indicates he reviewed with 

the superintendent the charges filed by him and directed that the 

statements of the children be incorporated therein in order that the 

allegations against respondent might come directly from the mouths 

of the children involved without the necessity for paraphrasing by 

the superintendent. 

The Board also avers that In re Kunz, supra, 

distinguishable from the instant matter because in 
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Co111111issioner found fault with the superintendent for not supplying 

sufficient information from which probable cause could be found to 

support any charge against the respondent other than the fact she 

was arrested. In support of this, it cites the following passage 

from Kunz: 

The Board could not have evaluated the source of 
the Superintendent's information regarding the 
nature of a criminal charge against respondent. 
because the Superintendent did not provide the 
Board with his source of information. 
Consequently, the Board relied only upon a raw. 
unsupported suspicion that respondent was charged 
with possession and distribution of 
methamphetamine. :Soard evaluation of the source 
of the Superintendent's information is not a 
rigorous inquiry. nor is such an evaluation 
process a hearing on the merits. Rather. the 
evaluation process preceding a probable cause 
finding requires nothing more than a 
well-grounded suspicion, but not based on rumor. 
that the affected employee has engaged in 
wrongdoing. In Re Tenure Hearing of Kathleen 
Kunz, 1985 SLD [1770] (12-16-85), at p. 16. 
-- -- (Board's Reply, at p. 3) 

The Board further urges that: 

The Superintendent submitted a statement under 
oath that certainly exceeded a well-grounded 
suspicion. His charges were based upon 
statements from the victims themselves; 
statements made to him, other administrators, and 
the Camden County Prosecutor. The majority of 
those statements were reduced to writing with the 
assistance of the Prosecutor's office (one was 
reduced to videotape), and all have been supplied 
to the respondent and the Co111111issioner of 
Education. 

Respondent submits that he has "gre.at difficulty 
in ascertaining exactly what it 1s the Board 
comvlains of". and yet appears again to take the 
pos1tion that it would have been more proper to 
paraphrase the statements of the children 
involved. rather than to supply the allegations 
against the respondent in the words of the 
victims themselves. 
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As to the contents of the victims' statements, 
the respondent is well aware of the physical 
contact complained of by the children involved 
and as included in the children's statements. 
Ris assertion, to the contrary, stretches the 
bounds of credulity. (Id., at pp. 3-4) 

Upon review of the parties' arguments with respect to the 

sworn statement of evidence, the Commissioner finds and determines 

that the sworn statement does not meet the requirements of N.J.S.A. 

18A:6-ll. The superintendent's sworn statement reads: 

As the Superintendent of Waterford Township 
Schools, I make the following statement being 
duly sworn according to law, and upon my oath: 

1. The School Administration has received 
complaints from several· students/parents 
regarding treatment by Mr. David Borrelli, 
which statements have also been given to the 
Camden County Prosecutor's Office, copies 
attached hereto. 

2. The statements above-mentioned leave me to 
charge Mr. David Borrelli with conduct 
unbecoming a teacher toward (A.M., L.R., 
E.K., A.G., S .B., K. S., B.B., D.M., and 
c.c.J 

Attached to the above statement are copies of six warrants 

against respondent for various violations of N.J.S.A. 2C:l4-2(b) and 

N.J.S.A. 2C:24-4(a) concerning sexual assault against a child and/or 

abuse of a child/endangering the welfare of a child. Also attached 

are copies of the statements given by six students and one parent to 

the Camden County Prosecutor • s off ice. On November 28, 1989 the 

Board sub•itted a videotape of the interview of another student, 

K.S. by the County Prosecutor's office. 

Unlike in In re Cowan, supra, the sworn statement by the 

superintendent in this matter does not set forth facts as told to 
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him by named individuals with personal knowledge of the complaints. 

Nor is there a sworn statement by any others in the "School 

Administration" who spoke to the nine students who bad personal 

knowledge of the complaints. Thus, even the minimal requirements 

for a sworn statement of evidence set forth in Cowan have not been 

met in the instant matter. Further, while the statemfi!nts made to 

the prosecutor's office were given by six students with personal 

knowledge of the factual allegations, the statements are neither 

signed, nor sworn to, by any of the six students, nor the parent 

who was interviewed, nor the investigator conducting the 

interviews. No sworn statements are provided with respect to two 

students, while another is by way of the videotape submitted after 

the certification of charges to the Commissioner. See also In the 

Matter of the Tenure Rearing of Charles Apkarian, School District of 

West New York, Hudson County, N.J. Superior Court, Appellate 

Division, A-927-86T8, decided November 20, 1987. 

In view of the determination that the statement of evidence 

as required by N.J.S.A. 18A:6-11 is defective, the tenure charges 

against respondent are dismissed without prejudice. Such dismissal 

in no way precludes the Board from undertaking anew the process of 

tenure charges against respondent. Having reached this 

determination, it is not necessary to address the OPMA allegations 

by respondent. However, the Board is cautioned that it should 

strictly adhere to the requirements of that act. Any action taken 

with respect to the tenure charges must be at a duly constituted and 

properly announced closed session of the Board, N.J.S.A. 18A:6-ll. 

As dictated by N.J.S.A. 10:4-lJ, action may not be taken at a 
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••caucus" session. The Board is also cautioned to adhere strictly to 

the requirements for service of the charges upon respondent. 

irrespective of any request of his attorney. 

Lastly, the Co111111issioner notes for the record that 

respondent raises as an affirmative defense a claim of contractual 

violation with respect to the procedure for parental complaints. 

The Co111111issioner does not have jurisdiction over allegations of 

contractual violations. However, he does point out that statute 

supersedes contractual provisions and a contract provision may not 

contravene statute. 

IT IS SO ORDERED this ______ 2_3an _____ day of February 1990. 

FEBRUARY 23, 1990 
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!tate of 'Ntw i.lrrny 
OFFICE OF ADMINISTRATIVE LAW 

JAMES GUERRA, 

Petitioner, 

v. 
BOARD OF EDUCATION Of HUDSON 

COUNTY AREA VOCATIONAL 

AND TECHNICAL SCHOOLS 

Respondent. 

Sanford R. Oxfeld, Esq., for petitioner 

INITIAL DECISION 

OAL DKT. NO. EDU 1453-89 

AGENCY DKT NO. 345·11/88 

(Oxfeld, Cohen, Blunda, Friedman, LeVine & Brooks, attorneys) 

Alexander Booth, Jr., Esq., for respondent 

{Brownstein, Booth & Diaz, attorneys) 

Record Closed: December 1, 1989 Decided: ~ -ct-,~1} 'f 1 'J 'f o rf (, r . 
BEFORE EDITH KLINGER, AU: 

PROCEDURAL HISTORY 

On November 1, 1988, James Guerra filed a petition of appeal with the 

Commissioner of Education, alleging that his tenure and/or seniority rights under 

N.J.S.A. 18A:28-5 were violated by the Board of Education of Hudson County Area 

New .J.;r~~· is an Equal Opp<Jrlurttly /impln.vPr 
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OAL DKT. NO. EDU 1453·89 

Vocataonal and Technical Schools (Board) when he was advised that has assignment 

as Apprentace Coordinator for the District was being termanated and he was 

transferred to the position of instructor of electronics. Respondent filed its answer 

to the petit1on of appeal on February 17, 1989, and on February 28, 1989 the 

Department of Education, Bureau of Controversies and Disputes, transmitted this 

matter to the Office of Administrative Law for hearing as a contested case pursuant 

toNJ.S.A. 52:14F-1 etseq. 

On July 18, 1989, petitioner filed an amended petition of appeal alleging that 

his position as instructor of electronics was terminated due to a reduction in force. in 

violat1on of his tenure and seniority nghts. Petitioner was granted leave to amend 

his petition of November 1, 1988 in order to consolidate the two appeals for he_aring. 

After notice to all parties, a preheanng conference was held on April 19, 1989, 

at which time the matter was scheduled for hearing. The hearing took place on 

September 25 and 28, 1989, and the record was held open to allow the parties to 

submit briefs. The record closed on December 1, 1989, when the last submission was 

receaved. 

The issues to be decided at hearing were: 

Did the Board make an involuntary transfer of petitioner from a tenured 

position as Apprentice Coordinator to a pos1tion of electromcs instructor 

Without abolishing the position of coordinator? 

2. Could the Board legally abolish the position of Apprentice Coordinator' 

3. Did the transfer violate petitioner's tenure and seniority rights' 

4. Did the Board violate petitioner's tenure and seniority rights when it 

abolished the position of electronics instructor? 

5. To what relief, if any, is petitioner entitled' 

-2-
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OAL DKT. NO. EDU 1453-89 

UNDISPUTED FACTS 

Most of the material facts in this matter are not in dispute and I FINO the FACTS 

set forth in the following summary to be uncontested. 

Petitioner, James Guerra (Guerra), served as a teacher of electronics at the 

Hudson County Area Vocational and Technical School and acquired tenure and 

seniority in this position. He then served as the Cooperative Industrial Education 

(CIE) Coordinator for the district until 1983. In 1983, he was appointed to the 

position of Coordinator of Apprenticeship Training Programs, where he served until 

August 30, 1988. The parties do not dispute that the position of County Apprentice 

Coordinator is a tenurable position and that Guerra achieved a tenure status in that 

position by serving the requisite number of years. 

In the spring of 1988, the District began to evaluate the merits of its 

participation in apprentice training. The purpose of the evaluation was to 

determine the cost effectiveness of the $50,000 anual salary expenditure for the 

coordinator position. At its August 23, 1988 meeting, the Board decided to abolish 

the Apprentice Coordinator position and transferred Guerra from this position to a 

pos•tion of instructor of electronics. 
The Apprentice Coordinator position was a 12-month administrative position 

which paid an additional salary for the summer months. As a 12-month employee, 

Guerra accumulated 36 vacation days each year. The electronics position is a 10-

month teaching position. There are no vacation days attached to it, and Guerra did 

not receive the additional salary, since a teacher does not work during the summer 

months. 

At the time Guerra was transferred, there were only nine students, who were 

distributed between the two schools in the District, in the District apprentice 

program. No one replaced Guerra in the position. The principals of both schools 

were certified as coordinators of apprenticeship training programs and they were 

asked by the Board to take on whatever job responsibilities remained. The school 

bulletin continued to list Guerra as the Apprenticeship Coordinator during the 1988· 

89 school year. The position was not formally abolished by the Board until August 

23. 1989. 
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Guerra received his official notice of transfer on August 24, 1988. He became til 

Immediately after that and he used 85 to 96 sick days between September and 

December 31, 1988. A substitute teacher of electronics was hired to replace him 

while he was on sick leave. 

Prior to January 1989, Guerra met with Joseph Sirangelo, Assistant 

Superintendent for Business Adm1n1stration for the Hudson County Vocational and 

Technical School Distnct. S1rangelo told Guerra that he would be returned to the 

apprenticeship office to monitor apprenticeship agreements. He was given no 

classroom duties. Between January 1989 and March 1989, Guerra worked in the 

apprenticeship office. In March 1989, when he learned that he was reassigned to the 

electronics position, he went to a new doctor who said that he should remain out of 

work for another month. 

No new apprenticeship agreements were executed in the District after August 

23, 1988. 

On June 30, 1989, Guerra's position as an electronics teacher at North Hudson 

Center was eliminated "due to a reduction in force and for reasons of economy 

and/or educational purpose." 

COULD THE BOARD ABOLISH THE APPRENTICESHIP COORDINATOR POSITION? 

The Nat1onal Apprenticeship Act of 1937, codified at 29 U.S.C 50, established 

the Bureau of Apprenticeship and Tratning (BAT) within the United States 

Department of Labor. The act delegated to BAT a myriad of responsibtlities, 

including the registration of apprenticeship programs. Standards for the 

registration of such programs are codified at 29 C.F.R. §29. 1-13. An "Apprenticeship 

Program" is defined at 29 C.F.R. 29.2(f) as an overall plan involving the process of 

qualification, recruitment, selection, employment and training of apprentices The 

implementation of the Apprenticeship Programs is left to the states. 

In New Jersey, the Apprenticeship Program {Program) is administered by the 

State Apprenticeship Council. The Commissioner of Education and the 

Commissioner of Labor and Industry are members of the CounciL The Department 

of Education is responsible for providing related training as required by the Program 
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established in New Jersey under N.J.S.A. 34: lA-38. The Division of Vocational 
Education IS the division of the State Department of Education involved with the 

Program. The tratning and instruction provided in the Program must comply with 

the Federal standards for apprenticeships. The standards are published in Labor 

Standards for the Registration of Apprenticeship Programs. 29 C.F.R. §29.1-13 
(1977). 

According to Robert D. Jacoby of the Division of Vocational Programs, State 

Department of Education, "apprentice training is a voluntary program and involves 

an agreement between an apprentice and his or her employer." Vocational schools 

enter into the Program on a voluntary basis. According to Jacoby, only if a 

vocational school chooses to operate an apprenticeship program must it be 

administered by an appropriately certificated person. Jacoby further stated ~hat in 

counties that do not have an apprenticeship program, apprentices and apprentice 

sponsors are normally served by an adjacent county vocational system. 

Employers must be registered with the Federal Bureau of Apprenticeship and 

Training because of the federal wage requirements of the Davis-Bacon Act and to 

insure that the apprenticeship program which they sponsor meets the eligibility 

requirements for federal purposes. Under the Federal regulations, 29 C.F.R. §29.2, a 
nsponsor is the person in whose name an apprenticeship program must be registered 

or approved." An "apprenticeship program" is a plan containing all terms and 

conditions for the qualification, recruitment, selection, employment and training of 

apprentices wh1ch includes such matters as the requirement of a written 

apprenticeship agreement. The federal scheme provides for the registration and/or 

approval of an apprenticeship program by BAT or a recognized State apprenticeship 

agency as meeting the basic standards and requirements of the Department of Labor 

for approval of these programs for federal purposes. 

Under the statutory and regulatory scheme, an apprentice must register with 

the Program. The apprenticeship agreement must be registered, that 1s, accepted 

and recorded by BAT or the Program. Sponsors must register and/or seek the 

approval of the Program. A local school district is not an entity which must seek 

registration and/or approval of an apprenticeship program. 

The State Department of Education is responsible for developing, organizing, 

supervising and maintaining approved programs of related instruction for all 
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elig1ble apprentices. In order to insure that an apprentice is offered related trammg 

and related instruction, and maintains satisfactory attendance in the apprenticeship 

program in which he is reg1stered, cooperating public schools, through thetr 

Apprent1ce Coordinators, are charged with this non-delegable respons1btlity. 

There is nothing in the statutory or regulatory scheme requinng the 

educational or related mstruction component of an apprenticeship program to 

register with any agency. Programs o·f related instruction are simply those available 

in the local school systems in their regular vocational education programs, whtch 

meet the standards of the State Department of Education in regard to such courses; 

the related mstructional component of an apprenticeship program needs no other 

state or federal approval. 

There is a requirement for Apprenticeship Coordinators only 1n those school 

districts which choose to cooperate with the New Jersey State Department of 

Education, Division of Vocational Programs in participating in the Program. A non­

cooperating school district need not participate other than by making 1ts regular 

vocational courses available to apprentices. 

I therefore CONCLUDE that a local school district is not required to have an 

Apprentice Coordinator unless it so chooses because the participation of a local 

distnct IS purely on a voluntary basis. Since local school district participation needs 

ne1ther registration nor approval, other than that which the State Department of 
Education normally requires for vocational subjects taught in the public school 

system, 1 CONCLUDE that there is no need for a local school district to go through a 

formal procedure when it decides to withdraw 1ts voluntary part•crpation. 

Accordmgly, I CONCLUDE that a position of Apprent1ce Coordinator is not mandated 

by any State or Federal statute or regulation, and therefore may be abolished by a 

local school district in accord with its usual procedures for eliminating any other 

position in the district. 

ABOLITION OF THE POSITION OF APPRENTICE COORDINATOR 

A school district has the statutory authority to abolish a position, pursuant to 

N.J.S.A. 28:9, for reasons of economy because of a reduction in the number of pupils, 
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a change in the admmrstratrve or supervisory organizatron of the drstrict, or for any 

other good cause. 

In August of 1988, the Board made a preliminary determination that the 

posttion of Apprentice Coordinator was not required because of the small number of 

apprentiCeS in the District participating in the program and, therefore, the 

s1gmficant expenditure necessary to maintain the program was not JUStified. 

Hudson County had received no State or Federal funding for the apprenticeship 

program smce 1982. Petitioner's position that there would be more apprentrces in 

the District participating in the program if there were an Apprentice Coordinator to 

recru1t apprentices and sponsors is rejected. The Board has the managerial 

prerogative to abolish and create positions. Dunellen Bd. of Ed. v. Dunelle_n Ed. 

Assn., 64 N.J. 17 (1973). It has the authority to restructure school administration in 

order to deploy its per;onnel in the manner most likely to promote the overall goal 

of providing a thorough and efficient education. It also has the power to determine 

who is best qualified to be appointed to a staff position, including an administrative 

or supervisory position. Jablonsky v. Emerson Bd. of Ed., OAL OKT. EDU 6812-82 

(Mar. 1983), adopted, Commissioner of Education (April 18, 1983). Petitroner's 

argument that he would expand the apprenticeship program if only he were 

allowed to continue in the position of Apprenticeship Coordinator is equivalent to 
the argument that he should be allowed to expand a function of the school district 

whrch the Board, in its managerial discretion, has decided for economic reasons that 

it does not want to perform at all; under no circumstances can the petitioner argue 

that the Board is obligated to maintain a position for the sole purpose of providing 

him w1th employment. H1s argument also overlooks the fact that the number of 

apprentices in the D•strict decreased while he was incumbent in the position. 

Petitioner further argues that since the Board did not formally abolish the 

position until August 23, 1989, it could not involuntarily transfer him to the available 

position of instructor of electronics, the other area of petitioner's certification. 

The evidence shows that for all intents and purposes, the position of 

Apprentice Coordinator was abolished in August of 1988. No one was ever 

appointed to that position following the transfer of Guerra. The few duties that 

remained were ministerial, such as monitoring existing apprenticeship agreements, 

and these were distributed among the principals of the two high schools in the 
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Dtstnct, both of whom were properly certificated. Guerra himself monitored these 

agreements on a temporary bas1s between January and March 1989, unttl 1t was 

decided his services were not necessary and he was returned to his teaching posit1on. 

The Essex County Apprentice Coordinator could have assumed the duties of the 

posttion, If necessary. However, during the 1988-89 school year, the D1strict did not 

find it necessary. 

Monitoring an apprenticeship agreement only requires that a properly 

certificated representative of the District indicate by signing the agreement, that the 

individual's apprenticeship program ts approved and meets the applicable standards. 

The Dtstrict is not a party to the agreement. The certificated representative of the 

District is also required to certcfy that an apprentice has completed his related 

instruction at the end of his apprenticeship. There were only 9 apprentices .in the 

District registered in apprenticeship programs during the 1988-89 school year. 

Carol Brancato, Vocational Education Assessor for the District, was sent as its 

representative to one meeting of the Association of New Jersey Apprentice 

Coordinators (NJAC) during the 1988-89 school year. She never discussed the 

conference with Guerra and he never asked her about 1t. 

Advertisements for the Hudson County Area Vocational and Technical Schools' 

Adult and ContinUing Education program and school brochures for the 1989-90 

school year mentioned the availability of the apprenticeship programs. The 

advertisements and the school brochures attracted only one inquiry. 

It is of no significance that the name of James Guerra appeared as the 

Apprentice Coordinator for the District in the school brochures. The evidence shows 

that he continued to be designated in this manner by the company printmg the 

brochures rather than by the District. Neither Guerra nor anyone else was paid to act 

as Apprentice Coordinator in the District during the 1988-89 school year. I FIND that 

the position of Apprentice Coordinator was abolished, in fact, if not formally, by the 

Board'" August 1988. 

In the instant matter, the Board's error of procedure was that 1t 

did not formally act to abolish the two posit1ons of coordinators, 

but instead merely did not reemploy respondents in those 

posttions for the 1971-72 year. But the substance of a situation 
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and not its shape must control. Board of Education of the 

Township of Madison v. Madison Township Education 

Association, 1974 S.LO. 488,496. 

The record further shows that the Board did not formally abolish the position 

of Apprentice Coordinator for approximately one year in order to study and assess 

the delivery of apprentice training without a coordinator. It was at its August 23, 

1989 meetang that the Board made the final determination that the coordinator 

position was unjustifiable from an economic perspective and formally abolished it. I 

therefore CONCLUDE that the Board abolished the position of Apprenticeship 

Coordinator for reasons of educational efficiency and fiscal economy. 

I further CONCLUDE that the fact that the few remaining duties of the position 

were distributed among other staff members does not invalidate the Board's 

actions. "Clearly, this is the precise situation which occurs when positions are 

abolished. The coordinators salaries would have constituted a gift of public moneys 

for services not rendered, which is clearly prohibited by the laws of this State." Ibid. 

PROCEDURAL IRREGULARITIES 

No evidence has been offered by petitioner that there were any procedural 

irregularities in the transfer of Guerra to the position of instructor of electronics on 

August 23, 1988 or in the elimination of the position of instructor of electronics for 

reasons of economy and/or educational purpose on June 30, 1989. Both acts were 

taken by resolut1on of the Board of Education of the Hudson County Area 

Vocational and Technical Schools. There was no proof of bad faith or of any ulterior 

motive in the transfer or the elimination of the instructor position. 

I therefore CONCLUDE petitioner has not proved that his tenure and/or 

seniority rights were violated by the Board by its failure to follow any required 

procedure. 

CONCLUSION 

Based upon all of the above, I CONCLUDE that the respondent abolished the 

position of Apprenticeship Coordinator, effective September 1, 1988, and 

transferred petitioner to a position of instructor of electronics to which he was 
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ent1tled by v1rtue of his certification and semonty. I FURTHER CONCLUDE that 

absent any evidence to the contrary, the Board abolished the pos1t10n of mstructor 

of electronics legally, pursuant to NJS.A 18A 28-9. Consequently, I CONCLUDE that 

pet1t1oner •s not entitled to any relief. 

ORDER 

It IS therefore ORDEREO that the appeal of James Guerra be and hereby IS 

DISMISSED WITH PREJUDICE. 

This recommended dec1sion may be adopted, modified or reJected by 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five (45) days and unless such t1me limit is otherwise extended, th1s 

recommended decision shall become a final decis1on in accordance w1th NJS.A 

52:148-10 

I hereby FILE th1s in1t1al decision w1th SAUL COOPERMAN for consideration. 

EDITH KLINGER, AU 

Rece1~ A_ckn~;i{/~ 

~--

DATE DEPARTMENT OF EDUCATION 

Masled To Parties: 

JAN 1 0 1990 
DATE 

le/e •I 
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JAMES GUERRA, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE HUDSON 
COUNTY ARFA VOCATIONAL-TECHNICAL 
SCHOOLS, HUDSON COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner • s exceptions and 
the Board's reply thereto were timely filed pursuant to N.J.A.C. 
1:1-18.4. 

Petitioner avers that many of the undisputed facts set 
forth by the ALJ are erroneous. He focuses on two which he deems to 
be particularly important. The first concerns the ALJ's finding 
that there were only nine students in the Apprenticeship Program who 
were distributed between two schools in the district. Petitioner 
maintains that during the 1987-88 school year, the last full year he 
was in the program, there were over 400 students in it. Further, he 
cites Exhibit R-1 as proof that as late as November 28, 1988, after 
his removal from the program, there were still 213 students in the 
program county-wide. The Board's reply exceptions do not dispute 
the correctness of petitioner's position on this point. It is 
therefore accepted by the Commissioner as a revised finding of fact 
in the matter based upon Exhibit R-1 which appears to be the sole 
document in the record with respect to numbers of students in the 
Apprenticeship Program in 1988. 

The second undisputed fact reached by the ALJ to which 
petitioner strongly voices exception is found on page 3 of the 
initial decision and reads "***[t]he principals of both schools were 
certified as coordinator of apprenticeship training programs and 
they were asked by the Board to take on whatever job 
responsibilities remained." As to this he avers, alia, that: 

[t]here certainly was not one shred of evidence 
put into the hearing which indicated that the 
principal at either of the two vocational schools 
in Hudson County possessed the certification of a 
coordinator of apprenticeship programs. Further, 
there was no evidence that the Board at any time 
asked these individuals to take on whatever job 
responsibilities remained. 

(Petitioner's Exceptions, at pp. 3-4) 
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Moreover, petitioner avers that: 

As will be argued infra, it is mandated that the 
County Apprenticeship Coordinator perform the 
duties that Mr. Guerra performed and that even 
had the principals of the schools at one point in 
their educational experience received the 
certifications in question at no time were they 
ever given the responsibility as mandated by the 
statutes to perform the duties of the coordinator 
of apprenticeship training programs. In fact, 
during the hearing Mr. Guerra subpoenaed 
Mr. James Doran who was the principal· at the 
North Hudson Center who candidly testified that 
he had no idea what apprenticeship training •,;as 
about and that whene·:er he recei·.red a phone ca~l 
he merely forwarded it to Mr. Serangeio, the 
Business Administrat:n ::or the 1is1:dct. It was 
quite c::.e.n that at lea.st Mr. Doran had not the 
slightest idea .:Jf ;;hac ':he responsibilities ;rere 
of an Apprentice Coordinator and it is clear that 
he was not certified in that area despite the 
''Undisputed Fact" as found by the Administrati·.re 
Law Judge. 

In this regard, Mr. Guerra has knowledge that net 
one of the principals in any of the schools, 
either day or night, possesses his certificate as 
a coordinator of apprenticeship programs. It is 
acknowledged that that fact was not put int0 
evidence. However, it is being offered because 
the facts that the Administrative Law Judge found 
as being in evidence were not put in evidence 
either. (Id., at pp. 4-5) 

The Board's reply exceptions do not dispute the accuracy of 
petitioner's position, although the Board does close its ex·:epti0ns 
with an objection "'~**to Petitioner's numerous allusions to matte:s 
outside the record." (Board's Reply Exceptions, at p. 2) 

A review of the record does not reveal any document 
demonstrating or even averring that the principals ~f che :~0 
vocational schools were certified as Coordinator of Apprenticeshig 
Programs. Given this and in the absence of any ex:::eption being 
taken on this point by the Board in its reply, the ALJ's state:nent 
is reversed. 

Petitioner has not provided the Commissioner with ~e 
transcript of the hearing; thus, he is unable to revie~ :ir. Dora 's 
testimony directly. Under the Court's ruling in In re Xcrr~s n. 
216 N.,L'-Super. 143 (App. Db. 1987), it is petitione-r··s--obGga~ ... 
tJ provide a transcript in support of any exceptions which rely a 
a ~itness's testimony. In the absence of such transcript, ::e 
Commissi.Jner has insufficient information upon which t•J re·/e~se :~.e 
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AW on the issue of the principals' being asked to pick up the 
remaining duties of the Appenticeship Program. 

Petitioner next sets forth his arguments and exceptions :ts 
to the AW' s conclusion that a vocational and technical school has 
the right to abolish its entire apprenticeship program. Upon 
careful review of petitioner's arguments. the Commissioner is 
unpersuaded that the AW erred in her determ::1ation on this issue. 
Contrary to petitioner's assertion, the Commis3ioner does not agree 
that the ALJ failed to understand the difference between an empj_.;)yer 
in the sense of a participant in an apprenticeship training program 
and the vocational school as his employer. The program is v~luntary 
for the vocational school and the employer insofar as 
partie pation is concerned. Notwithstanding petitioner's averments 
otherwise, there is nothing in federal or state statute 'Jr code 
which prohibits the unilateral abolishment of an apprenticesh ; 
program ~Y a school district. 

Upon exam;.r:ation of the record and arguments with r~spe::t 
to the Board's failure to abolish the position of apprenr:iceshi? 
coordinator until a year after petitioner's transfer to a teacher of 
electronics position, the Commissioner rejects :he ALJ's 
determination that the Board acted properly in effectuating :he 
transfer because the position "*''"~was abolishe1, in fact, if not 
formally, by the Board in August 1988." (Initial Decision, at 
p. 8) Petitioner was serving in a tenured position of Apprentice 
Coordinator. He could not be removed from that position and 
transferred to the separately tenurable position of teacher wi:hout 
his consent, the abolishment of the position (l'L_,L,_S~·t\..:_ 18A:28-9) or 
the Tenure Employees Hearing Law (N.J.S.Ac 18A:6-10 ~~ ~e_q.J. 
Childs v. Bd. of Ed. of Townshio of !Jnion, 1980 S.L.D., 1134, aff'd 
State-Boar(f1981--S. LJL 1404, aff-'d' rf:-T.- SuperiOr-Court. 
Division, ~982 S.L.D. 1456; Wilma Colella v. Bd. of Ed. of 
Park, 1983 S.L:D~l49, aff'd State BoaidT72-;---aff'd--N:-J. 
::oui:t, Appellat-e-·Division, 1984 1921. 

Decisions issued by the Commissioner of Educati·:m 
subsequent to 'EI<!.:___g_t_.~Atl.fatio_r! __ oi__Madij!on, 'Ltl.2_r_E., relied upon by the 
ALJ have ruled that a board of education must act forma:l'l co 
abolish a position. Breese v. Bd. of Ejl_.__~o!. the _B()r,::;ug't _o_f 
::Liilll''~.'Lburgc Mi_~_<!l!e_SE;~CO\l_!!!Y. decided by the Commissioner March :d. 
1980; []Uas<;:Y.~_Y.:__Bd ,_2.£ _fu!_,___g_f_ th~--~lli___9.!_}:l'E!I:Iii~_l<_._._F;_ss~x .. CotJ_n ty, 
decided by the Commissioner Januar-y 12, 1981; ponn __ 'L, __ !IL.ot ]';g,,_:J..f 
t:he~ _<;ity .o_f_ __ !:LE:.I'!.ar~~_e~c:_~\lnty, decided by the Commissione: 
April 30, 1981 

Consequently, the Commissioner determines that petitioner's 
August 1988 transfer from the position of Apprentice Coordinator ~o 
that of teacher was ultra vires, absent formal action under : S.A 
18A:28-9 to abolish the -coordinator position. Therefore, pet t.::C.e: 
is entitled to the differences in salary and emoluments bet~ee~ :~e 
teaching and coordinator's positions until the date in Augus: :qaq 
upon which the Board took formal acti()n under that statute. 
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In his exceptions, petitioner complains that the AW never 
made a determination of petitioner's tenure and seniority rights for 
the three positions he filled in the Board's employ, i.e., that of 
an electronics teacher, CIE coordinator, and county apprenticeship 
coordinator. (Petitioner's Exceptions, at p. 22) He also complains 
that the AW ignored that fact that in one year he was 
(1) "terminated" from the apprenticeship coordinator position, 
(2) transferred to a CIE coordinator position which was subsequently 
abolished, and (3) transferred to the electronics teacher position 
which was also abolished and he is thus no longer employed by the 
Board despite 13 years of service. (Id.) 

First, it is noted that petitioner does not argue that 
there is any individual with lesser seniority than he serving in any 
of the above positions. Thus, 'he has not set forth a claim 
requiring a determination of the Commissioner as to his tenure and 
seniority rights beyond the issue of the apprenticeship coordinator 
already determined herein. Second, it is pointed out that there is 
no allegation that the CIE coordinator position or electronics 
teacher position was improperly abolished. Third, the AW did rule 
on page 10 of the initial decision that the abolishment of the 
latter position was done legally. 

Accordingly, petitioner is to be placed on the preferred 
eligibility list for each of the positions for which he has acquired 
tenure and shall be reemployed pursuant to his tenure and seniority 
rights as set forth in N.J.A.C. 6:3-1.10 whenever a vacancy occurs 
for which he has entitlement. 

The Board is ordered to pay to petitioner forthwith the 
difference in monies and emoluments as set forth above, less 
mitigation of any monies earned from June 30, 1989 to the date in 
August 1989 on which the Board formally acted to abolish the 
Apprentice Coordinator position. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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JAMES GUERRA, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE HUDSON 
COUNTY AREA VOCATIONAL-TECHNICAL 
.SCHOOLS, HUDSON COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, February 24, 1990 

For the Petitioner-Appellant, Balk, Oxfeld, Mandell & Cohen 
(Sanford R. Oxfeld, Esq., of Counsel) 

For the Respondent-Respondent, Brownstein, Booth & Diaz 
(Alexander Booth, Jr., Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

July 5, 1990 

PendiPg N.J. Superior Court 
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&tntr of Nrw Jrrsty 

OFFICE OF ADMINISTRATIVE LAW 

WILLIAM S. KELLER, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

ESSEX COUNTY EDUCATIONAL 

SERVICES COMMJSSION, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 6137-88 

AGENCY DKT. NO. 258-8/88 

Arnold S. Cohen, Esq., for petitioner (Oxfcld, Cohen, Blunda J· Friedman, LeVine 

and Brooks, attorneys) 

Edlfard F. Petit-cJ.air, Esq., for respondent 

Record Closed: January 16, 1990 Decided: January 19, 1990 

BEFORE JOHN B.. TASSINI, ALJ: 

STATEMENT OF THE CASE 

The petitioner was tenured and the most senior wood shop teacher employed 

by the Essex Co\Ulty Educational Services Commission (Commission), however at the end 

of the 1987-1988 school year, his employment ended as part of a reduction of force. 

N~w )uJ~.v Is An Equal Opportunity Employ~' 
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During the 1988-1989 school year, the Commission employed a teacher 

certified only in art as a ''vocational outreach instructor" See, 6:U-6.2(a)2. 

The petitioner, who is certified as a teacher of industrial arts, a teacher of the 

handicapped and a teacher of production, personal or service occupations, alleges that the 

duties of the "vocational outreach instructorn were such that his certifications were 

appropriate for the position. See, N.J.A.C. 6:11-6.2(a) 13; 6:11-23iii and 6:11-27. He 

therefore contends that, given his seniority, the Commission wrongfully failed to offer 

him the position and he demands back pay for the period he was unemployed. See, 

N.J.S.A. 18A:6-51 ~~·I N.J.S.A. 18A:6-66; N.J.S.A. 18A: 28-5 and N.J.S.A. 18A:28-9 

~~· 

The Commission submits that: (1) the petitioner does not hold the proper 

certification for the subject position (See, N.J.A.C. 6:11-6.2(a)l3); (2) because it is 

reimbursed by way of a State Department of Education grant for 75% of the salary paid 

for the subject position, it is not subject to the petitioner's claim for money damages 

(backpay) based upon his tenure and seniority rights; and (3) even if the petitioner is 

entitled to employment in the subject position, the Commissioner of Education lacks 

jurisdiction to determine what salary should be paid to the petitioner. 

PROCEDURAL HISTORY 

On August 2, 1988, the petitioner filed with the Commissioner of Education a 

petition of appeal from the Commission's refusal to honor his request that he be employed 

as the vocational outreach teacher. The Commissioner transmitted the matter to the 

Office of Administrative Law (OAL) where, on August 17, 1988, it was filed as a 

contested case. See, N.J.S.A 52:148-1 et seq.; N.J.S.A. 52:14F-1 ~~·and 1:1-

3.1. ~also, N.J.S.A. 18A:6-9. On September 29, 1988, the matter was the subject of a 

prehearing conference and thereafter a prehearing order was entered. 

On January 4, 1989 the first day of hearing was held in the OAL's Newark 

office. The case could not be completed and was adjourned at the end of that day. After 

I left numerous unanswered messages for the petitioner's attorney (in an effort to 

schedule another day for hearing), I set September 25, 1989 as a date for same. The final 

day of hearing did take place on September 25, 1989 in the OAL's Newark office. 
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The petitioner's post hel;ll'ing memorandum was submitted on November 9, 1989 
•r> 

and after a delay caused by~ attorneY's illness, the Commission's post hearing 
memorandum was submitted on January 16, 1990. 

FINDlNGS OF FACT 

Based upon the stipulated facts, the witnesses' testimony and the exhibits in 

evidence, I PIND the following FACTS: 

In 1968 petitioner received a bachelor's degree in industrial arts .education 

from Kean College, where he took courses in woods, drafting, printing, pictorial displays, 

photography and graphic communications. Petitioner's graphic communications course 

involved learning to teach vocational students to use type, hand operated presses and silk 

screen printing. His photography course involved learning to use chemicals and techniques 

Cor enlargement, design, print and transfer. 

The petitioner is certified as a teacher of industrial arts, a teacher of the 

handicapped, and a teacher or production, personal or service occupations. See, P-1, P-2 

and P-3. 

The Commission is an agency, established pursuant to statute, "for the purpose 

of carrying on programs of educational research and development and providing to public 

school districts such educational and administrative services as may be authorized 

pursuant to rules of the State Board of Education. N.J.S.A. 18A:6-51(a). 

From 1981 until 1988, the petitioner was employed by the Commission as an 

industrial arts (woodshop) teacher. See, ~ 18A:6-40 and N.J.A.C. 6:11-6.2(a)13. 

See also, P-1. 

In 1986, Mark Solimo, the Commission's "grantsman," learned that funds were 

available from the Department of Education and he completed and submitted an 

application in that regard wherein he sought a grant for a "vocational outreach program." 

See, P-18. 
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The application proposed that the Commission would "furnish(es) a certified 

vocational instructor (Industrial Arts/Special Education) to conduct direct on-site 
vocational instruction for [special education] students at nine public school facilities in 

four school districts in Essex County ..• " "Activities [would] include direct instruction 

in Drafting, Electricity, Food Services, Woodshop/Carpentry, Auto :\l:echanics, Small 

Engines, Graphic Communications, Office/Business, Hortieulture, Plumbing, :'<Iasonry and 

plumbing occupational areas." See, P-18, page 4. The proposed activities were also 

described as involving: "experimenting, designing, constructing, evaluating, [and] using 

tools and machines". See, P-18, page 30. 

In the fall of 1986, the Department of Education approved the application and 

on November 24, 1986, the Commission hired Kennis Fairfax as its ''vocational outreach 

instructor", although he was eertified only as a teacher of art and not as an industrial arts 

teacher, which was required by the approved application. See, P-7, P-8 and P-12. 

From December 1986 to February 1987, meetings were arranged between the 

Commission's employees and those of the schools (in Essex County) whose students were 

to be served by the vocational outreach teacher. During this time, Mr. Fairfax met with 

the other schools' employees, and for the first time, particular students were identified 

as the types who would benefit by the pL"ogram. Also during this time, a schedule of 

classes was developed. 

In December 1986, i.e., before it had fully developed its structure for 

performance pursuant to its fkst grant, the Commission began to dl"aft its application for 

a second grant, !.:.!.:• for the 1987-1988 school year. Given the deadline for its submission, 

the second application was largely a "cut and paste job," based upon the first application, 

i.e., again a "certified vocational instructor (Industrial Arts/Special Education) ••• " was 

proposed. Compare, P-17 and P-18. 

From January to June 1987, Mr. Fairfax travelled to the scheduled classes in 

Essex County where he consulted with teachers and taught classified special education 

students to measure, make jewelry boxes, sand wood, glue clock parts together from kits, 

silk screen, take photographs and do other "simple crafts." 
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The Department of Education approved the Commission's second application 

and the Commission again employed Mr. Fairfax as its "vocational outreach instructor 

during the 1987-1988 school year." During this time, Mr. Fairfax performed substantially 

the same duties as he had during the January to June 1987 period. 

Although he was not certified to do so, Mr. Fairfax taught classitied special 

education students in the vocational outreach program. See, P-17, page 1, paragraph 10 

and P-18, page 1, paragraph 10. See also, N.J.A.C. 6:11-6.2(a)23. Given their limited 

ability levels, the simple tasks assigned by Mr. Fairfax Cor artistic expression were 

appropriate for building self esteem in these students. Nonetheless, it must be said that 

the Commission did not comply with the terms of the approved application, which 

proposed vocational skills, taught by a "certified vocational instructor (Industrial 

Arts/Special Education) •••• " See, P-17, "Abstract," page 1. 

Warren Buehler, the executive director of the Commission, recognized that 

the activities and instructional services provided by Mr. Fairfax were not those shown in 

the approved applications, and that Mr. Fairfax was not a certified industrial arts teacher 

which was also proposed in the application. Mr. Buehler, therefore, instructed Mr. Solimo 

that the Commission's third (and final) application should be prepared so that it would 

more accurately show the services to be provided. 

The third application, which was Cor the 1988-1989 school year, was submitted 

on or about January 27, 1988, and it did differ somewhat from the first and second 

applications. For example, the Cirst and second applications' "Abstracts" state that the 

proposed "vocational outreach program" would furnish a "certified vocational instructor 

(Industrial Arts/Special Education) to conduct direct on-site vocational instruction ... " 

See. P-17 page 1, and P-18, page 4 [Emphasis added.] The third application's "Abstract" 

states that the proposed "vocational outreach program" would furnish "an instructor to 

conduct on-site vocational instruction ••• ", i.e. with no mention of what certification the 

instructor would have. See, P-16, page 1. 

The first and second applications' "Abstracts" also state that the proposed 

activities would include direct instruction in drafting, electricity, food services, 

woodshop/carpentry, auto mechanics, small engines, graphic communications, 

office/business, horticulture, plumbing, masonry and plumbing occupational areas. See 

P 17, page 1 and P-18, page 4. ~also, P-17, page 2 paragraph 5 and P-18, page 20, 
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paragraph c.3. [Emphasis added.] The third application's "Abstract'' states that the 

proposed "Activities f would] include direct instruction in drafting, woods, graphic 

communications and photography areas." See, P-16, page 12.) [Emphasis added.] In 

other words, the instructional areas and activities were reduced and some trade or 

vocational areas were eliminated in the third application. (See, P-16, page 18 paragraph 

2.) 

The third application, however, continued by its own terms to seek State 

Department of Education funds to "continue to provide a vocational outreach program ..• " 

See, P-16 memorandum to: Administrators of Private/Parochial Schools in Essex County, 

"from: Ylark Solimo, date: January 4, 1987, subject: non public school participation in 

94-142 Grant Proposal 1988-89" [Emphasis added.] The third application also promised 

"vocational instruction" to "prepare(s) students with key occupational competencies for 

future employment." See, P-16, page l. Finally, the Commission cannot show that "art" 

instruction was the essential nature of the purpose described in the application for the 

1988-1989 funding. Instead, it consistently refers to "vocational" education, training and 

skills; "career(s)"; and "occupational cluster(s)." See, P-16, at !:i.:• page 8, et seq. and 

page 24,~~· 

During the 1987-1988 school year, petitioner, who was the Commission's most 

senior industrial arts teacher, was again employed as a woodshop teacher in the 

Commission's Essex Senior Academy. See, N.J.S.A. 18A:28-5. In this class, he taught the 

use of equipment such as woodlathes, band saws and circular saws. During his years as a 

Commission teacher, however, the petitioner had previously taught other skills He 

certainly had the ability to teach the classified students to measure, etc. as Mr. Fairfax 

had done in the vocational outreach program. Further, the petitioner, unlike Mr. Fairfax, 

was certified as a teacher of the handicapped. §.!.!_, P-2. 

On April 30, 1988 the Commission served notice upon the petitioner and others 

employed by the Essex Senior Academy that the school would be closed, that there would 

be a reduction in Coree (RIP); and that they would not be employed after June 30, 1988. 

See, N.J.S.A. 18A:28-9, ~~· 

Following notice of the RIF, the Department of Education approved the 

Commission's application for a grant for the proposed vocational outreach program during 

the 1988-1989 school year. 
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Because Mr. Buehler (elt that the approved 1988-1989 school year program 

called for an instructor certified in art, he did not notify the petitioner that the 
"vocational outreach instructor" position was available to him, despite his tenure, 

seniority and "bumping" rights. Nonetheless, prior to the 1988-1989 school year, the 

petitioner asserted the right to ·employment as the vocational outreach teacher and by 

August 2, 1988, he had filed the petition that instituted this matter. See, ~ 

18A:28-12. 

During the 1988-1989 school year, Mr. Fairfax was again employed by the 

Commission as its ''vocational outreach instructor." He performed substantially. the same 

duties as he had during the previous school years and he was paid $26,859 for 1988-1989, 

$20,517 or which was reimbursed to the Commission by the Department of Education by 

way of the grant. See, P-6. 

Since September 1988, the petitioner has worked as a substitute teacher, for 

which he was paid 2!!: diem. From November until mid-December 1988, however, he was 

unable to work, due to a double hernia. His total income for substitute teaching at the 

time of his testimony in January 1989, was approximately $2,000. 

The petitioner did not apply for any full- time teaching positions for the 1988-

1989 school year, because of his hope that he would be reemployed by the Commission in 

this regard. For example, the petitioner declined to contact the Cedar Grove school 

system in response to a November 8, 1988 telephone call from Mr. Buehler who notified 

hlm that a "woodshop" position was available. See, R-1. The petitioner also declined to 

respond to a March 10, 1989 letter from the Morris County Education Center wherein an 

industrial arts position was offered at $27,075 for the 1988-1989 school year and $28,445 

for the 198!H990 school year. §.!.!, R~2. 

The Department of Education grant is available for no more than three school 

years and the grant for the 1988-1989 school year was the third for the Commission. 

Also, the Commission does not employ an industrial arts teacher for the current (1989-

1990) school year. Therefore, there is no dispute that the petitioner's claim relates only 

to the 1988~1989 school year. 
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LEGAL DISCUSSION AND CONCLUSIONS 

Statutes and regulations require that the Commission employ a teacher who 
holds a teacher's certificate which is appropriate for the duties to which he is assigned. 

See, ~ l8A:3-15.6; ~ l8A:6-38; N.J.S.A. l8A:6-40; N.J.A.C. 6:11-3.1, and 

N .J.A.C. 6':11-6.2(a). This is in keeping with the student's right to a thorough and 

efficient education. See, N.J.Const., (1947), Art. VW S4, par 1. 

Where a tenured teacher has been dismissed as part of a reduction in force, he 

shall "remain upon a preferred eligible list in the order of seniority for reemployment 

whenever a vacancy occurs in a position for which [he] shall be qualified [i.e., for which 

he holds an appropriate certificate] and he shall be reemployed by the body causing 

dismissal •.•. " ~. ~ 18A:28-12. 

Given the above, two central questions in this matter include: (1) What was 

the nature of the duties of the "vocational outreach instructor," pursuant to the 

"vocational outreach program" to be offered by the Commission during the 1988-1989 

school year? and (2) Given the nature of the duties of the "vocational outreach 

instructor," are the petitioner' certifications appropriate for that position? The answer to 

the second question must be "yes" for the petitioner to succeed. 

Here, the Commission has obtained funding from the Department of Education 

pursuant to applications which: (1) for the 1986-1987 school year, specified that a 

"certified vocational instructor (Industrial Arts/Special Education) ••. " would provide 

"vocational instruction for [special education] students ••• " (2) for the 1987-1988 

school year, again specified that a "certified vocational instructor (Industrial Arts/Special 

Education ••• "would provide "vocational instruction" for handicapped students; and (3) for 

the 1988-1989 school year, specified that an "instructor to conduct •.• vocational 

instruction ••• " would again provide "vocational education" for special education 

students to "prepare(s) [them) with key occupational competencies for future 

employment," P-16, P-17 and P-18. 

I FIND and CONCLUDE that the duties specified in the approved applications 

must govern this matter, not the Commission's well intentioned practice of departing 

from those specifications (by utilizing :vir. Fairfax's art skills). 1n that regard, not oniy is 
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Mr. Fairfax's art certification inappropriate Cor the duties required by the approved 

applications, I FIND and CONCLUDE that the petitioner's certifications as a teacher of 

industrial arts, teacher of the handicapped and teacher of production, personal or service 

occupations !!:! appropriate, given the plain meaning of the words describing those 

certifications. 

Given the fact that the petitioner had tenure and did hold appropriate 

certificates, ~ 18A:28-12 required that the Commission offer to reemploy him in 

the position as "vocational outreach instructor" for the 1988-1989 school year, and I must 

FIND and CONCLUDE that the Commission failed its duty in this regard. 

Subject to his duty to mitigate his damages by earning income elsewhere, I 

FIND and CONCLUDE that the petitioner (and not Mr. Fairfax) is entitled to the $26,859 

salary paid for the 1988-1989 school year. See, in this regard, ~ 18A:26-2 and 

N.J.A.C. 6:11-3.l(a). That is, I FIND and CONCLUDE that the Commission cannot escape 

its liability to the petitioner, based on the fact that $20,517 of the $26,859 wrongfully 

paid to Mr. Fairfax was received from the State Department of Education. 

Relative to mitigation, the petitioner credibly and reasonably testified that he 

hoped and expected that the Commission would see the error of its ways and offer him the 

vocational instructor position, and he therefore declined to pursue possible opportunities 

in other school districts. (Given the petitioner's tenure with the Commission, it is 

understandable that he wished to remain an employee with that body and given the date of 
his demand for reemployment in the subject position, he reasonably hoped and expected to 

be reemployed during the 1988-1989 school year.) Also, subject to his temporary 

disability due to a double hernia, the petitioner did engage in substitute teaching. 

Therefore, I FIND and CONCLUDE that the petitioner did reasonably mitigate his 

damages and that the Commission is liable to him in the amount of $26,859, less the 

petitioner's income earned during the 1988-1989 school year. 

By virtue of the Commissioner's statutory authority to hear and determine all 

controversies and disputes arising under school laws, I CONCLUDE that the Commissioner 

does have jurisdiction over this matter. N.J.S.A. 18A:6-9, I also CONCLUDE that the 

Department of Education grant of reimbursement for part of the vocational outreach 

teacher's salary cannot insulate the commission from liability for its wrongful conduct. 
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l ORDER the Commission to pay to the petitioner $26,859, less tl1e 

petitioner's income earned during the 1988-1989 school year. The amount of this earned 

income will be determined by petitioner submitting to the Commission documentation 

relative to his said income. 

This recommended decision may be adopted, modified or rejected oy the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:146-10. 

DATE 

DATE 

DATE 

km 

l hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

{I ! ;, I, 

c, I~~ I 
'' (., 

J@? 4 1991 

'fHN R. TASSINI, A J 

D F EDUCATION 

// 

~~~~~~~~~rnH~~~-=~~~ 
OFFICE 
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WILLIAM S. KELLER, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE ESSEX 
COUNTY EDUCATIONAL SERVICES 
COMMISSION, ESSEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Commission's exceptions 
were untimely filed pursuant to N.J.A.C. 1:1-18.4. Consequently, 
petitioner's reply exceptions were also not considered in the 
Commissioner's review of this matter. 

Upon careful and independent review of the record of this 
matter, the Commissioner agrees with the findings and the conclusion 
of the Office of Administrative Law that petitioner's certifications 
as a teacher of industrial arts, teacher of the handicapped, and 
teacher of production, personnel or service occupations were 
appropriate for the duties described as "vocational outreach 
instructor" as found in the approved grants bestowed on the 
Commission through the Department of Education. He further finds 
that the art certification held by the person hired for the position 
during the 1988-89 school year was not appropriate. 

consequently, because petitioner is tenured with the 
Commission and did hold the proper certifications, N.J.S.A. 
l8A:28-12 entitles him to reimbursement for his having been 
improperly denied said position, less mitigation as discussed by the 
ALJ for the year in question. 

Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law dismissing the Petition of Appeal 
and adopts it as the final decision in this matter for the reasons 
expressed in the initial decision. 

COMMISSIONER OF EDUCATION 
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itatt of Ntw iJrnry 
OFFICE OF ADMINISTRATIVE LAW 

L YOIA PIERRE. 

Petitioner, 

v. 
BOARD OF EDUCATION OF THE 

TOWNSHIP OF IRVINGTON, 

ESSEX COUNTY, 

Respondent. 

INITIAL DECISION 

OALDKT. NO. EDU 5031-88 

AGENCY DKT. NO. 185-6/88 

Arnold M.Mellk, Esq., for petitioner (Wills, O'Neill & Mellk, attorneys) 

William R. Miller, Esq., for respondent (Miller & Kinney. auorneys) 

Record Closed: January 4, 1990 Decided: January 1 9, 1990 

BEFORE JOHN R. TASSIN!, AU: 

STATEMENT OF THE CASE 

Petitioner Lydia Pierre was empl_oy'ed as a "noninstructional classroom a1de" 1n 

the school system of the Irvington Board of Education ("Board"). Her employment 

was pursuant to a collective bargaining agreement and she submits that she was 

wrongfully terminated by the Board in violation of "due process" requirements. of 
"State and Federal law" because the Board r~fused her demand for a hearing 

relative to the termination. Petitioner moves for an order compelling the Board to 

grant her such a hearing, etc. 

The Board cross-moves, submitting (1) the petition was filed out·of·time under 
N.J.A.C. 6:24·1.2 and (2) the petitioner has no right to the hearing demanded so the 
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petition fails to state a clatm upon which relief can be granted and therefore, must 

bedismissed. See.N.JAC 1:1·3.1 and!!,.4:5-4. 

PROCEDURAL HISTORY 

On February 5. 1988, the Board gave written notice to the petitioner that her 

employment was terminated, effective March 1, 1988. See, J-2. By its letter dated 

February 16, 1988, the Irvington Education Association requested a hearing for 

petitioner, i.e., an opportunity for petitioner to appear before the Board's Personnel 

Committee to explain her circumstances and thereby avoid termination. See. J-3. On 
February 24, 1988. the Board voted unanimously to terminate petitioner. On 

March 22, 1988, the Board denied the petitioner's request for a hearing. By its letter 

dated March 22. 1988. the Board responded to the Irvington Education Association's 

letter requesting a hearing by promising to "review" the matter and respond with a 

decision. See, J-4. By its letter dated April 5, 1988. the Board notified the Irvington 

Education Association that, among other things, "the termination stands" and a 

hearing would not be granted in view of the fact that the "contract with 

{petitioner's) bargaining unit has a grievance procedure for this purpose." See, J- 1 

and J-5. 

On June 21, 1988, the petition on appeal from the Board's failure "to provide 

petitioner with a hearing as required by State and Federal law," was filed with the 

Commissioner of Education. On July 5, 1989, the Board's answer and defenses were 

so filed. See, N.J.S.A. 18A:6-9. 

The matter was transmitted to the Office of Admmistrative Law ("OAL"} 

where, on July 7,1988, itwasfiledasa contested case. See, N.J.S.A. 52:148-1 !tl~.; 

N.J.SA 52:14F-1 !!~.;and N.J.AC. 1:1-3.1. On September 30. 1988, the matter 
was the subject of a prehearing conference and a prehearing order was entered 

thereafter. At the mutual request of the attorneys. the matter was adjourned from 

its ortginal hearing dates to allow the filing of cross-motions for summary decision 

and dismissal. ~ N.J A.C. 1: 1-12.5; N.JAC. 1.1-1 .3; !!,. 4:6-2(e); and & 4:46-2. 

On November 20, 1989, petitioner's papers in support of her motion were filed 

and, on December 8, 1989, the Board's papers were filed. The motions were the 

subject of an unrecorded telephone conference on January 4, 1990, during which 

the facts were stipulated to and after which the Board filed as an exhibit (in addition 
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to those already received with the motion papers) the parties' agreement (of 

June 19, 1986). The record was then closed. 

FACTUAL FINDINGS 

Based upon the parties' stipulations and the exhibits referred to, I FIND the 

following FACTS: 

On November 18, 1987, the Board and the Irvington Education Association 

entered into a written agreement whereby, for the period from September 1, 1987 

to August 31, 1989, the petitioner was employed as a •non-instructional classroom 

a1de," which is not a ''teachmg staff member" position. See, J-1. 

The written agreement provides, among other things, that the Board "retains 

and reserves unto itself, w1thout limitation, all powers, rights, authority, duties and 

responsibilities conferred upon and vested in it by laws and constitution of the state 

of New Jersey and of the United States, including, but without limiting the 

generality of the foregomg, the right" to .. dismissal .. of an employee. ~ J-1, 

page 3. 

On February 5, 1988, the Board served petitioner with a letter with the 
following statements: 

Since there has been no dramatic change for the betterment in 
your attendance during the 1987-1988 school year, as agreed 
upon by you and the Irvington Education Association on 
July 30, 1987, your employment as a Para-professional )1 
terminated, effective March 1, 1988. 

As of this date, your attendance record shows sixteen ( 16) days' 
absence. Additionally, your teacher's written evaluation of 
November 11. 1987 from Principal Rusak indicates your job 
performance needed improvement. ~ J-2 [emphasis added.) 

In this regard, the petitioner admits that the Board complied with the 

employment agreement's requirement of 1 0-day notice before termination. 

By its February 16, 19881etter, the Irvington Education Association notified the 

Board of its "request" for "an opportunity for ·(petitioner) to address the (Board's) 

Personnel Committee to explain the hardship and personal circumstances, which 

caused her problems on the job." See, J-3. 

3 

.368 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5031-88 

During its February 24, 1988 public meetmg, the Board voted unan•mously not 

to contmue the petitioner's employment, effect•ve March 1, 1988. 

By its March 22, 1988 letter, the Board responded to the Irvington Education 

Assoc1at1on's February 16. 19881etter as follows: 

W1th regard to Lydia P1erre, it •s most difficult for the 
Personnel Comm1ttee to hear various appeals as requested by 
employees; beanng m mmd we have an excess of twelve 
hundred employees, we leave these matters to our 
administrators. 

In th•s partiCular case, I am requesting that Mr. Addison, 
D~rector of Governmental Programs, provides me with Lydia's 
personnel folder and the reasons for terminatron to afford me 
an opportunity to review th1s matter. Rest assured that I will 
reslJond with recommendation or decision. See, J-4 [emphasis 
ad ed.] -

By its April 5, 1988 letter, the Board notified the Irvington Education 

Association as follows: 

Sandra Fox, Board Pres•dent and 1 had an opportun1ty to 
rev1ew Lydia P1erre's personal (SIC) folder w1th Administrators 
as indicated in Mrs. Fox's letter to you dated March 22, 198ft 

If you have any questions regarding Ms. Pierre, please feel free 
to call me. See, J-5 [emphasts added.! 

No grievance procedure was ever ut1lized by or for the petitioner. See, J-1, 

page 4, et ~- This action is the only means by which petitioner seeks to assert her 

claim and it was instituted by the filing of the petition on June 21, 1988. 
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LEGAL DISCUSSION AND CONCLUSIONS 

The Board has moved for d1sm1ssal of the petition, submitting that 1t 1s out-of­

t•me and that it fails to state a claim upon which relief can be granted. See, N.J.A.C. 

6.24-1.2, N.JAC. 1.1·1.3, and !L 4:6-2(e). The petitioner moves for summary 

dec•s•on, submlttmg that she does state a cla1m and that the facts JUStify the relief 

demanded. N.JAC. 1.1·12.~. 

Mot1ons to dismiSS or for _summary disposition are an efficient means of 

disposing of lit1gation, available when the petition is out-of-time, when 1t fails to 

state a daim or where there are no genu1ne issues of material fact. However, such a 

mot1on must be carefully cons1dered. The burden of proof is upon the movant and 

all reasonable mferences must be drawn •n favor of the opponent of the mot1on. 

whose papers must be indulgently treated. lli_. !L 4:46-2 and Judson v. Peoples 

Bank and Trust Co. of Westfield, 17 !'i_L 67. 73-75 (1954). 

1. The Motion to Dismiss the Petition 

As Out-Of-Time under N.J.A.C. 6:24-1.2 

Assuming that the petition did state a claim, it would have to be filed with•n 

the time line of N.J.A.C. 6:24-1.2, which states: 

(b) The pet1t1oner shall file a petit1on no later than the 90th 
day from the date of rece1pt of the notice of a final order. 
rulin~ or other action bv the d1strict board of education 
whic is the subject of the requested contested case 
heanng. [Emphas1s added.) 

Here on February 5, 1988, the Board served upon the petitioner the written 

notice of termination, ~. well more than 90 days before the petition was filed on 

June 21, 1988. There is a question, however, as to whether the start of the 90-day 

period should equitably be delayed from February ~.1988 to a later date within 90 

days preceding the June 21, 1988 filuig date. 

Intentionally protracted negotiations may justify estoppel of a defendant from 

reliance on a statute of limitations, where that defendant unconscionably planned 

thereby to defeat the action. See, Fnedman v. Friendly Ice Cream Co., 133 !"::L!. Super. 

333 (App. Div. 1975). No such plan appears to be alleged against the Board and 

therefore it would appear that the motion to dismiss the petition as out-of-time 

could be granted. On the other hand, there was communication from the Board, as 

. 5. 
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late as March 22, 1988, wheretn the Board represented that the matter would be 

reviewed and that 1t would respond with a "decision." Thereafter, on April 5, 1988, 

~. within 90 days of the filing of the petition, the Board sent its final 

communication that "the termtnation stands." Thus, drawing all inferences against 

the movant Board and in favor of the petitioner and treating the petitioner's papers 

indulgently, I must FIND and CONCLUDE that there is a material issue of fact that 

requires denial of the motion to dismiss the petition as out-of-t1me. 

2. The Motion to Dismiss the Petition for 

Failure to State a Claim upon Which 

Relief can be Granted 

The petitioner makes the broad statement that the Board's termination while 

refusing her a hearing on the matter violates her rights to "due process" under 

"State and federal law.· Significantly, however, the petitioner cites no statute, 

regulat1on or case law whereby a nonteaching staff member (support) employee 

would be entitled to a hearing relative to her termination. Rather, the petitioner 

urges that the right of a hearing should be extended to her, as a matter of 

"elemental fairness." because, !UL. a nontenured teaching staff member 1s entitled 

to a statement of reasons for the Board's refusal to reemploy. ~ Donaldson v. 

Board of Educat1on of North Wildwood, 65 N.J. 236 (1974); N.J.S.A. 18A:27-3.2; and 

N.J.A.C. 6:3-1.20. The petitioner, however, is not situated similarly to teaching staff 

members, whose duties and services are more essential to the school system and 

whose employment rights have been extended by the Legislature. 

School boards, now more than ever, are in need of flexibility as they attempt to 

perform their duties. The discretion to employ and terminate personnel is essent1al 

for this flexibility, so that boards are not further bogged down by the ttme, efforts 

and paperwork that inevitably accompany "hearings," etc. If the Legislature wished 

to impose upon the boards the additional burden of hearings relative to termination 

of nonteaching staff members, it would have done so. See, Helen K. Junqblut v. 

Board of Education of the Township of Delaware, 1981 S.LD. 499. Given the 

conspicuous absence of any statute or regulation providing for the relief the 

petitioner demands, I must FIND and CONCLUDE that the petitioner here is entitled 

to no such hearing and that the petition does fail to state a claim upon which relief 

can be granted. 
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Moreover, ( 1) the pet1t10n does not even allege the necessary, underlyang cia 1m 

that the Board's termination of pet1t1oner was unreasonable, in bad fa1th, etc.; (2) 

the collective bargam1ng agreement specifically reserves to the Board all powers. 

rights, etc .• relative to "dism1ssalu; and (3) the petitioner did not pursue the 

grievance procedure that m1ght have been available to her. All of these factors 

further reqwre d1smissal of the petition as failing to state a cla1m upon which relief 

can be granted. 

For the above reasons, I ORDER dismissal of the petition for failure to state a 

claim upon wh1ch relief can be granted. 

This recommended deCJsion may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law IS empowered to 

make a final decision m th1s matter. However, if Saul Cooperman does not so act m 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a fmal decision m accordance with N.J.S.A. 52: 14B-10. 

I hereby FILE th1s lnlttal DeCision wtth SAUL COOPERMAN for consideration. 

DATE JOHN R. TASSINI, AU 

DATE !' I DEPARTMENT OF EDUCATION 

JAN 2 4 1991 

DATE 

milE 
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LYDIA PIERRE, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF IRVINGTON, ESSEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner's exceptions were 
timely filed pursuant to N.J.A.C. 1:1-18.4. 

Petitioner maintains that the Commissioner should reverse 
the ALJ's conclusion that a non-teaching staff member is not 
entitled to a hearing before the Board relative to termination of 
employment and urges that he extend Donaldson, supra, to nontenured 
instructional aides. Petitioner also urges that the Commissioner 
reject the ALJ's notion that an informal appearance before the Board 
would overburden boards of education in need of flexibility as they 
attempt to perform their duties. As to this, petitioner avers that 
there can be no rational distinction between a nontenured teacher 
and a noncertificated instructional aide with regard to a request 
for a informal appearance before the board relative to termination 
of employment. 

Upon review of the record in this matter, the Commissioner 
adopts the AW's conclusion that petitioner is not entitled to a 
hearing before the Board with regard to her termination. Whether 
the issue of non-teaching staff members being accorded the right to 
an informal hearing before a board of education relative to 
termination goes to the need of a board to have flexibility in its 
hiring and firing of employees and to be free from undue burden is 
essentially irrelevant and speculative at best. What is controlling 
is the fact that the Legislature, if it so wished, could have 
accorded the right to such informal appearances before boards of 
education to non-teaching staff members as well, but it did not. 

Therefore, the Commissioner adopts as his own the AW's 
finding and conclusion that "[g]iven the conspicuous absence of any 
statute or regulation providing for the relief the petitioner 
demands, I must FIND and CONCLUDE that the petitioner here is 
entitled to no such hearing and that the petition does fail to state 
a claim upon which relief can be granted." (Initial Decision, at 
p. 6) 
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Accordingly, the Petition of Appeal is dismissed with 
prejudice. 

COMMISSIONER OF EDUCATION 
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OI'FICE Ct' ,.\QMIN!STRATIVE LAW 

WILLIAM T. WAGNER, 

Petitioner, 

v. 

OLD BRIDGE TOWNSHIP 

BOARD OF EDUCATION 

Respondent. 

INfflAL DECISION 

OAL DKT. NO. EDU 4366-89 

AGENCY DKT. NO. 153-5/89 

Sanford R. Oxfeld, Esq., tor petitioner {Oxfeld, Cohen, Blunda, Friedman, LeVine&: 

Brooks) 

Scott T. Smith, Esq., for responclent (Wilentz, Goldman&: Spitzer) 

Record Closed: December 5, 1989 Decided: January 19, 1990 

BEFORE DANmL B. MC KEOWN, ALJ: 

William T. Wagner (petitioner), a teacher with a tenure status who following 

disposition or tenure charges was returnerl to employment with the Old Bridge Township 

Board of Education (Board), alleges in a two count Petition or Appeal filed to the 

Commissioner ot Education on May 22, 1989 that his salary for 1988-89 was established at 

a rate lower than that to which he was entitled and that his salary for 1989-90 was 

subsequently improperly established and, in count two, petitioner alleges the Board 

improperly denied him appointment to a coaching position. The Board denies petitioner's 

allegations and seeks to dismiss at least the Cirst count on the basis the complaint alleged 

therein is time barred under~· 6:24-1.2(b). 
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After the Commissioner transfened the matter on June 13, 1989 to the Office 

of Administrative Law as a contested case under the provisions of N.J.S.A. 52:14F-l et 

~·· a telephone prehearing conference was conducted August 1, 1989 during which the 

issues of the case were decided. A hearing was conducted December 4, 1989 at the South 

River Borough Hall Court Room. The record closed December 5, 1989. 

FACTS 

The facts as established by a preponderance of credible evidence are these 

regarding petitioner's salary establishment and his claim for a coaching position. 

Petitioner has been employed as a teacher of health and physical education for 

many years. Petitioner also was the head coach of the high school coed winter track 

team. During November 1986 school officials began an investigation of certain 

complaints tiled against petitioner by several of his pupils. Thereafter, petitioner 

resigned as head coach of the coed winter track team and he was eventually suspended 

with pay on or about December 11, 1986 pending a completion of the investigation into 

the complaints. Thus, from December 11, 1986 forward petitioner provided no teaching 

service to the Board for the remainder of the 1986-87 year. 

On August 3, 1987 the Board certified to the Commissioner six charges of 

conduct unbecoming a teaching staff member against petitioner. The Board 

simultaneously suspended petitioner from his teaching duties without pay under N.J.S.A. 

18A:6-14 but on January 19, 1988 an arbitrator ruled that the Board was obligated under 

its agreement with the Old Bridge Township Education Association to pay petitioner his 

salary during the suspension pending disposition of the tenure charges. Following a 

plenary hearing held in the matter by this judge, an initial decision was issued May 16, 

1988. Thereafter, the Commissioner on June 22, 1988 in his final decision held as follows: 

Accordingly, the Commissioner adopts as his own those findings 
and conclusions set forth in the initial decision which find 
respondent [petitioner] guilty of conduct unbecoming a teacher 
but which Impose a penalty of less than dismissal from his tenured 
position. The penalty shall be loss of 120 days' salary and salary 
increments during 1986-87 and 1987-88. 

The dispute centers about the imposition of the Commissioner's discipline on 

respondent and the subsequent result on his actual salary for 1988-89 and 1989-90. At 

-2-
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The Board sought clarification from the Commissioner on "*** whether the 

Commissioner had intended to retroactively withold respondent's salary increments or 

whether such salary reductions should take effect as of the 1988-1989 school year." The 

Commissioner advised the Board on July 20, 1988 that the discipline to be imposed against 

petitioner should not deviate from the penalty recommend by this judge in the initial 

decision. The recommended discipline to be imposed upon petitioner by this judge is as 

follows: 

Accordingly, given all the circumstances in this matter, a fair and 
reasonable discipline to impose upon respondent is a reduction in 
salary in an amount equal to 120 days of salary together with the 
loss of salary increments respondent would have earned during 
1986-87 and 1987-88 had the present charges not been brought 
against him. Such salary reduction shall go into effect for the 
1988-89 academic year when respondent is reinstated to his 
position as a teacher in the Board's employ as of September 1, 
1988. 

At the time petitioner was suspended by the Board on August 3, 1987 pending 

disposition of the tenure charges against him, his salary for 1987-88 was already 

established at $38,575, which corresponds to step 18 of the Board's 1987-88 salary guide 

for those teachers who possess a masters degree plus 30 credits. Following the 

Commissioner's decision on the tenure charges, petitioner was reinstated to his teaching 

position September 29, 1988. His salary at that time for 1988-89, retroactive to 

September 1, 1988, was established at step 18 of the Board's 1987-88 masters plus 30 

guide, or the amount o! $38,575, the same amount petitioner" was earning at the time of 

his initial suspension. The Board's 1988-89 masters plus 30 salary guide at step 18 

commands a salary of $40,375. Petitioner provided no teaching service to the Board from 

December 4, 1986 through September 28, 1988. Petitioner refused to sign his salary 

statement (P-O given him by the Board for 1988-89 which called for a salary oC $38,575. 

Petitioner says he advised the then superintendent of schools he would not sign the salary 

statement for 1988-89 because the salary was inaccurate. Note that the Petition of 

Appeal in this case was filed at the Department of Education May 22, 1989. 

Petitioner's salary for 1989-90 was established by the Board at the level of 

$45,325 which corresponds to step 19 of the Board's 1989-90 masters plus 30 salary guide. 

The petitioner's argument is that because he was retained at step 18 for 1987-88, the 

same step he was on for 1986-87, his salary for 1989-90 should be established according to 

step 20 of the Board's 1989-90 master plus 30 salary guide. Without being placed on ste(> 
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20 for 1989-90, the evidence shows petitioner is not presently eligible for a longevity 

payment for having reached the final step in his appropriate salary guide. 

In regard to a coaching position, petitioner notes that he applied to be a coach 

of the high school track team but was denied that opportunity on or about November 4, 

1988 (P-5); he applied for a coaching vacancy for the girls' spring track team on March 14, 

1989 (P-6); that he applied to be a coach of the freshman boys basketball team, assistance 

girls' spring track team, or the assistant baseball coach on June 21, 1989 (P-7); and, he 

applied to be head coach for the boys spring track and field team, along with the position 

of assistant coach for the baseball team (P-8). ln all respects, petitioner was not 

successful in his application. The evidence also shows that the Board did appoint a 

certificated teacher from an adjoining school district to be assistant girls track coach as 

of April 26, 1989 (R-3). The present superintendent testified that petitioner had talked 

with him several times regarding coaching positions and advised him he would not 

presently recommend him for appointment to such a position but perhaps he may do so in 

the future. The superintendent explained he did not recommend petitioner for 

appointment to any of the coaching positions because of the charges which had earlier had 

been Ciled against him which emanates from pupil complaints and the subsequent decision 

on those charges. 

ANALYSIS 

In regard to the Board's motion to dismiss count one of the petition, at least 

regarding petitioner's 1988-89 salary, that portion of the complaint must be dismissed 

through the application of N.J.A.C. 6:24-1.2(b). That regulation provides as follows: 

The petitioner shall file a petition no later than the 90th day from 
the date of receipt of the notice of a final order, ruling or other 
action by the district board of education which is the subject of the 
requested contested case hearing. 

In this case, petitioner had notice September 28, 1988 of his salary for 1988-

89. Despite the fact petitioner did not sign the salary statement and more likely than not 

complained to the superintendent ·or the asserted error in the his 1988-89 salary, the 

petition of appeal regarding the 1988-89 salary· was not filed unit May 22, 1989, clearly 

more than 90 days from the date of September 28, 1988 when petitioner received notice 

of the action which is the subject of his requested hearing. Consequently, petitioner's 
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claim of an improper salary for 1988-89 must be dismissed as having been filed out of 

time under~· 6:24-1.2. 

Nevertheless, petitioner's salary for 1989-90 is a claim filed in time under the 

rule. Therefore, petitioner's 1989-90 salary claim must be adjudicated. 

The discipline recommended by this judge for the infractions found to have 

been committed by petitioner provides that for 1988-89 his salary was to be established as 

if he earned no salary increments for 1986-87 and for 1987-88. The result is that his 

salary was to have been established for 1988-89 at step 17 of the 1988-89 masters plus 30 

credit guide, or $38,895. That is petitioner was to have been paid in 1988-89 according to 

the appropriate 1988-89 salary guide as if he earned no salary increments for 198.6-87 or 

1987-88. The result is that petitioner's salary was to have been established according to 

step 17, the step he was at during 1986-87, but according to the then existing 1988-89 

salary guide upon his reinstatement. 

Such discipline imposed upon petitioner was for the 1988-89 school year only. 

Petitioner's salary for 1989-90 was then to be established at step 20 of the 1989-90 

masters plus 30 credit salary guide, or the amount of $48,190, absent an increment 

withholding in 1988-89. This conclusions is consistent with the Commissioner's prior 

ruling in Beam v. Sayreville Board of Ed, 1975 SLD 993, 995. Accordingly, petitioner's 

salary for 1989-90 must be established according to step 20 of the Board's 1989-90 

masters plus 30 credit salary guide. 

In regard to petitioner's claim for appointment to a coaching position, I FIND 

no basis upon which to conclude petitioner is entitled to such appointment. ~- 6:29-

6.3 authorizes boards of education to employ "** * any holder of a New Jersey teaching 

certificate to work In the interscholastic athletic program provided that the position has 

been advertised." In this case, petitioner's sole claim to a coaching position is that his 

experience qualifies him for such position. 

In view of the circumstances of this entire ease, including the tenure charges 

proved true against him, I FIND no basis upon which to conclude the Board acted 

improperly or contrary to State Board rule denying petitioner appointment to any 

coaching position for which he applied nor do I find anything improper in the Board 

appointing an out-of-distriet certified teacher to be a coach assigned to one of the 

vacancies to which petitioner made application. 
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In conclusion, petitioner's salary claim for 1~88-89 is dismissed as having been 

Ciled out of time. Petitioner's salary for 1989-90 must be established according to step 20 

of the Board's 1989-90 masters plus 30 credit salary guide or $48,190. Petitioner's claim 

for appointment to a coaching position is dismissed. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, it Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN Cor consideration. 

Receipt Acknowledged: 

~ I . -... ~'~ ./w~ 
DEP.tiTMENT .OF EDUCATION DA'T(E f 

JAN 2 4 1990 
DATE 

tmp 
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WILLIAM T. WAGNER, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF OLD BRIDGE, MIDDLESEX 
COUNTY. 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. No exceptions were 
filed by the parties. 

For the reasons which follow, the Commissioner accepts the 
ALJ' s determinations with regard to the timeliness of petitioner's 
filings and his claim of improper denial of a coaching position. 
The Commissioner rejects, however, the ALJ's analysis and 
conclusions regarding petitioner's proper salary placement for 
1989-90. 

With respect to the timeliness of the first count of the 
instant petition (the timeliness of the second not being at issue), 
petitioner's claim for the 1988-89 school year is clearly filed well 
beyond the 90-day limit established by law. Petitioner's refusal to 
sign his September 28, 1988 salary statement, together with his 
communication to the superintendent shortly thereafter, represents 
both an explicit awareness of the Board's final position and a clear 
acknowledgement of his disagreement with it; neither is there any 
evidence of subsequent attempts at local resolution that might have 
justified a delay in tolling the 90-day limit. There is, therefore, 
no reason for petitioner to have waited nearly eight months before 
filing a complaint before the Commissioner. Failure to timely file 
for 1988-89, however, does not affect that portion of petitioner's 
complaint dealing with 1989-90. His cause of action for 1989-90 
centers on the Board • s refusal to make him fully whole, as he had 
expected, following discipline imposed in 1988-89 per the 
Commissioner's prior decision in his tenure matter. Because he did 
not become aware of the Board's position until he received his 
1989-90 guide placement on April 28, 1989, his petition of May 22, 
1989 is timely filed for purposes of 1989-90 salary. 

With respect to petitioner's claim of having been 
improperly denied a coaching position, the Commissioner concurs with 
the ALJ's finding that the Board's decision was both a reasonable 
exercise of its discretionary authority and fully cons is tent with 
law. Thus, no cause of action has been put forward that would 
warrant the Commissioner's intervention. 
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With respect to the merits of petitioner • s salary claim, 
however, the Commissioner cannot concur with the ALJ's 
determination. In affirming the ALJ's decision in petitioner's 
prior tenure matter (In he Matter of the Tenure Rearin o illiam 
T. Waner School Dist of the Townsh1 of 
County, dec1ded June , 1988), the Co oner const t e 
relevant language as follows: Upon petitioner • s reinstatement in 
1988-89, his salary placement was to be set as if he had been 
subject to increment withholding determinations in 1986-87 and 
1987-88, years in which he provided virtually no service to the 
Board; that is, he would be deemed to have been held for two years 
(1987-88 and 1988-89) at the level attained by virtue of his 1985-86 
service (Step 17) and, then, absent further withholding action, 
permitted to return to normal movement along the current negotiated 
guide. Thus, his placement for 1988-89 would be at Step 17 and, 
absent action by the Board to restore the withheld increments, his 
placement for 1989-90 would be at Step 18, each according to the 
salary guide negotiated for that particular year. 

This understanding differs from that of the ALJ in one 
crucial respect: The ALJ evidently intended for petitioner, after 
suffering a reduction during 1988-89, to be restored in 1989-90 to 
the salary guide placement he would have held (Step 20) had there 
never been any disciplinary action taken against him at all. 
(Initial Decision, at p. 5, citing Beam, supra) In the years since 
the decision relied upon by the ALJ, however, the Commissioner and 
the Court have consistently recognized that, absent specific Board 
action to restore previously withheld increments, the affected staff 
member will always lag behind the salary step where he or she would 
have been placed had increment(s) not been withheld; and that this 
results not from a continuing violation each year, but from the 
effect of earlier employment decision(s). North Plainfield 
Education Association Koum·ian et al. v. North Plainfl Bd. of 
Ed., 96 N.J. 587 (1984), at 595, Cordasco v. East Oran e fEd., 
205 N.J. Super. 407 (App. Div. 1985), at 411 The Comm s1oner saw 
in the actual language of petitioner's tenure decision no indication 
that the ALJ intended the effect of his penalty to be for one year 
only; if he had, he would have rejected such provision as an 
inappropriate· infringement on the discretionary rights of future 
boards and a directive contrary to the holdings of North Plainfield, 
Cordasco and their progeny. 

Accordingly, the initial decision of the Office of Adminis­
trative Law is reversed to the extent that petitioner's salary for 
1989-90 is to be established at Step 18 of the 1989-90 negotiated 
salary guide, absent a determination on the part of the Board to 
restore one or both of the previously withheld increments. The 
Petition of Appeal is, in all other respects, dismissed with 
prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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WILLIAM T. WAGNER, 

PETITIONER-APPELLANT, 

V. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF OLD BRIDGE, MIDDLESEX 

STATE BOARD OF EDUCATION 

DECISION 

. COUNTY, 

RESPONDENT-RESPONDENT. 

Decided by the Commissioner of Education, March 2, 1990 

For the Petitioner-Appellant, Balk, Oxfeld, Mandell & Cohen 
(Sanford R. Oxfeld, Esq., of Counsel) 

For the Respondent-Respondent, Wilentz, Goldman & Spitzer 
(Scott T. Smith, Esq., of Counsel) 

This is an appeal from a decision of the Commissioner of 
Education, in which the Commissioner reiterated, inter alia, the 
penalty imposed by his prior decision in tenure proceed1ngs against 
Petitioner. In the Matter of the Tenure Hearing of William T. 
Wag~er, decided by the Commissioner, June 22, 1988. In that 
decuion, the Commissioner found that Petitioner herein was guilty 
of conduct unbecoming a teacher, but that, rather than dismissal, 
the appropriate penalty was loss of 120 days salary and increments 
for 1986-87 and 1987-88. Based thereupon, the Commissioner 
determined that Petitioner's proper placement in 1989-90 would be at 
step 18 of the district's salary guide negotiated for that 
particular year. Specifically, as reaffirmed by the Commissioner in 
his decision in the instant matter: 

Upon petitioner's reinstatement in 1988-89, his 
salary placement was to be set as if he had been 
subject to increment withholding determinations 
in 1986-87 and 1987-88, years in which he 
~rovided virtually no service to the Board; that 
1s, he would be deemed to have been held for two 
years (1987-88 and 1988-89) at the level attained 
by virtue of his 1985-86 service (Step 17) and, 
then, absent further withholding action, 
permitted to return to normal movement along the 
current negotiated guide. 

Commissioner's Decision, at 9-10. 
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We have carefully considered the arguments of counsel, and, 
based thereon, the State Board of Education affirm$ the decision of 
the Commissioner for the reasons expressed therein.l 

July 5, 1990 

1 We note that this case does not present for our review a 
situation in which a district board acted to withhold the increments 
of a teaching staff member pursuant to N.J.S.A. 18A:29-l4, see 
generally Lulewicz v. Board of Education of the Township of 
Livingston, decided by the State Board of Education, November 5, 
1989, appeal pending (App. Div.), but rather involves a penalty 
imposed by the Commissioner in tenure proceedings pursuant to 
N.J.S.A. 18A:6-10 et ~· 

384 

You are viewing an archived copy from the New Jersey State Library.



itatr: of 'Nr:w ilrnry 
OFFICE OF ADMINISTRATIVE LAW 

DONAl REEVES ON BEHALF OF 

HIS MINOR CHILDREN, J.R., J.R., 

C.R. AND J.R .• 

Petitioner, 

v. 

BOARD OF EDUCATION OF 

EWING TOWNSHIP, 
MERCER COUNTY, 

Respondent; and 

BOARD OF EDUCATION OF 

EWING TOWNSHIP. 
MERCER COUNTY, 

Petitioner, 

v. 
DONAL REEVES. 

Respondent. 

Donal Reeves, petitioner, prose 

INITIAl DECISION 

OAL OKT. NOS. EDU 2727·89 

and EDU 3733·89 

AGENCY DKT. NOS. 107-4/89 

and 147·5189 

(CONSOLIDATED) 

Russell Weiss, Jr., Esq., for respondent (Carroll & Weiss, attorneys) 

Record Closed: December 8, 1989 Decided: January 18, 1990 
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OAL OKT. NOS. EOU 2727·89 & EOU 3733-89 

BEFORE NAOMI DOWER-LABASTILLE. AU: 

On April 10, 1989, Donal Reeves petitioned the Commissioner of Education to 
grant emergent relief against the Board of Education of Ewing Township (Board). 
which had disenrolled his four children from Antheil Elementary School on grounds 

that they lived in Trenton. On Apnl 14, 1989, the Commissioner transmitted the 

matter to the Office of Administrative Law (OAL) for determination as a contested 

case pursuant to N.J.S.A. 52: 14F-1 et seq. 

A hearing on the emergent relief request was held on April 21, 1989. I granted 

the relief by a decision on the record, finding that Reeves was likely to prevail on the 

merits under NJS.A. 18A:38·1 and that denying the children the right to finish the 

school year in Ewing would work irreparable harm. 

On May 17, 1989, the Board filed a petition seeking tuition payment from 

Reeves for his children's schooling in Ewing. This petition was transmitted to the 

OAL on May 23, 1989 and consolidated with the first petition because the issue of 

the children's residence is the same in each case. A prehearing was held on June 29, 

1989. A discovery dispute was adjudicated by order on July 12, 1989. A hearing was 

scheduled for July 24, but on July 21, Reeves' counsel withdrew from the case. 

Reeves appeared prose and requested adjournment stating that a new attorney was 

reviewing the file and he needed more time. Adjournment was granted and the 
hearings were rescheduled to October 17, 30 and 31, 1989. Donal Reeves. prose, 
and h1s wife Anna appeared and gave testimony on their own behalf on October 17, 

1989. The Board presented one of its witnesses. 

On October 30, 1989, Reeves did not appear and did not advise the AU or 
opposing counsel of the reason for his nonappearance. Board counsel appeared 

with four witnesses. After waiting one hour, I requested Board counsel to attempt 

to contact Reeves to ascertain he would appear on October 31, 1989. Counsel 

reported he was unable to reach Reeves. having tried his home number several 

times, left a message at one place of Reeves' employment and having contacted 

Anna Reeves. Mrs. Reeves stated that her husband was working as a driver on a 

weekend bus tour but was aware of the Monday hearing date. She had not spoken 

to her husband since Thursday and did not know why he did not appear but stated 

she would attempt to contact him. I concluded that I would not dismiss the Reeves' 

petition or assume it had been withdrawn since he had appeared on two dates and 

concluded all his testimony. I determined to assume that Reeves voluntarily 

absented himself and thus waived cross-examination of the Board's final witnesses . 
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We proceeded ex parte to conclusion on October 31. The Board moved for expenses 
for appearance on October 30, 1989. 

On November 6, 1989 I advised Reeves in writing of what I had ruled and gave 
him an opportunity to dispute wa1ver of his presence and of cross-examination by 
November 20, 1989. I explained that the Board would file a brief and Reeves would 
then have an opportunity .to file a statement. The Board filed its brief on December 

1, 1989. Reeves had one week to respond. When the record closed on December 8, 

1989, Reeves had submitted no statement. A list of exhibits entered into evidence is 

appended to this decision. 

The Issue 

N.J.S.A. 18A: 38-1 provides that public schools are free to any person domiciled 
within the school district (a), and any person whose parent, even though not 

domiciled within the district, is res1d.ng temporarily therein (d). The Board claims 

that the four Reeves children reside for a majority of the time with their mott'ter in 

Trenton. Reeves claims that his four sons reside with him, spending a majority of 

school nights at his home in Ewing. The Board contends that Reeves has failed to 

prove that his children reside with him on a majority of school nights, that his 

testimony and that of his wife were uncorroborated by the testimony of other family 

members and neighbors who would know the facts and that Reeves was an 

unreliable witness who was not credible. 

The Board went to considerable effort in its brief to point out inconsistencies in 
Reeves' testimony; it cited his allegedly "manipulative behavior," selective memory, 

evasiveness, and alleged quick fabricattons. At the time I granted emergency relief 

to Reeves, it was because 1 found him very credible. Although the Board did indeed 

raise doubts as to credibility in cross-examination during a hearing on the merits, I 
do not agree that Reeves was evasive. I saw in him a very stubborn individual who is 

shrewd, notwithstanding his lack of h1gher education, and who was not about to let 

a lawyer put words in his mouth. It is normal for persons with these characteristics to 

resist cross-examination in various V~~ays, one of which is to insist upon repeating 

language previously used if they recall it. It is also not uncommon for some persons 

not to recall the exact words they may have used a short time previously, i.e. to have 

short term memory deficits. 
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As an example of selective memory, the Board cites Reeve's insistence that his 

wife dropped the children off at the Woodland Avenue, Ewing, school bus stop on 
only one occasion. It subsequently became clear that Reeves definitely remembered 
one day when his wife did that, but she herself did not remember that day when 
they discussed their recollections. Reeves' testimony was that the children often 

came into the Woodland Avenue house for breakfast when Mrs. Reeves brought 

them from Trenton. Thus Reeves may have been defining the question differently 
from Board counsel. Finally, there IS the d1stinct possibility that Reeves himself may 

not have been aware of more than one occasion when this occurred because he was 

not at home at the time. He conceded that it might have been "a few" times, 

namely, a lot less than the 25 or SO figure Board counsel used in his questioning. 
Thus I do not agree with Board counsel's proposition that it was "wholly 

unreasonable" for petitioner to have been unable to estimate how many time~ his 

wife dropped the children off at school "when he was so certain she dropped them 

at the bus only once" (Brief, at page 32). 

I did not find any inconsistency in Reeves' testimony about where his brother 

Joe lived. It must be recalled that Reeves owns the Ewing property with the cottage 

and big house. Before Reeves separated from his wife, fixed up the cottage and 

moved his children there, various relatives (out of ten brothers and sisters) were 
living on the property, including his brother Joe. When Reeves needed the cottage, 
Joe could stay in the big house with other relatives. When Reeves needed someone 

to stay with the children, Joe would stay in the cottage. Joe then decided to get 

married and rented a property on Greenwood Avenue but still came to the cottage 

when Reeves needed someone to stay with the children. Joe changed his mind 
about getting married, however, and moved back to the Ewing property two 
months before the hearing (i.e., in late summer 1989). At time of hearing Reeves 

and his wife were trying to find a house to rent in Ewing. In this factual context, 

when Reeves stated "So, my brother Joe is interested in keeping the cottage," (brief 
at 38-39), it is obvious that: 

(a) If Reeves and his wife rent a house, Joe will live in the cottage; 

(b) Reeves has always allowed Joe to stay in the cottage unless Reeves needs 

the space at a particular time since he couldn't keep the children there 

without Joe's help due to his work schedule; 

(c) When Reeves needs the cottage, Joe stays in the big house. Under these 

circumstances of complete family cooperation, there would be nothing 

unusual about Joe's keeping quite a few of his clothes in the cottage, 
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smce he would need them to get dressed the next mornmg and go to 
work w1thout disturbing anyone in the big house. 

see nothmg nefarious. rncons1stent or mcred1ble about the testimony concerning 

these family arrangements. 

Thus I found petitioner quite credible at hearing. The only point m time at 

which Reeves' candor was in question was the point at which he registered the 
children in Ewing on September 6, 1988. At that time he indicated the ch1ldren lived 

at Woodland Avenue, Ewing, whereas he had not actually moved them m yet. Th1s ts 

inconsistent with his later response on the form affidavit of October 17, 1988 that he 

intended to occupy the premises withm 60 days with his children and wife (B-1 ). At 

hearing, it was Reeves' position that. since he intended to move the children m as 

soon as he could complete arrangements, he considered that they were residents. 

He considered himself a resident ther~ and he had changed his driver's license 

address by mid-October. The reasonableness of this position is colored by the fact 

that Reeves owned the property and had a right to live there. 

The Board's investigators' observations and testimony were not disputed. They 
will be related in my findings below. 

The ultimate finding of fact which will be dispositive is whether or not the 

Reeves children spend the majority of school time with their father in Ewing. Many 

other facts either support or detract from the Reeves' credibility or provide 

inferences for ultimate findings. Most of these underlying facts I have taken directly 
from Reeves' testimony. To avoid reiteration I will state these facts only in my 
findings. 

Findings of Fact 

1. The Reeves have four sons: C.R .• J.R. and seven year old twins. J.R. and J.R. 

2. The Reeves children attended Mercer Christian Academy for two years prior to 

their registration with the Ewing school system in September 1988. 

3. Prior to school year 1988-89, the Reeves family lived together at 228 N. Warren 

Street in Trenton. Mrs. Reeves teaches school in Hamilton Township. She also 

. 5. 

389 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 2127-89 & EOU 3733-89 

participates in social activities and church activities; she somet1mes has 
rehearsals from 6:30p.m. to 9:30p.m. on two or three week nights. 

4. Reeves himself has three different jobs. He drives charter tour buses, during 

the winter ski season. Thus, between November and April, Reeves is usually out 
of town on weekends. He also assists the director of a large funeral home in 

the evenings as needed. During the day, especially off season, he is a self­

employed drywall worker. Initially, he performed services for others, but m the 

summer of 1989 he decided to expand this line of work so that it would 

eventually become his principal job, thus regularizing his work hours and 

enabling h1m to spend more time w1th his children. 

5. In the spring of 1988, a fire severely damaged the two upper floors of the 

Reeves' Trenton home; the insurance company disputed payment of a $2i,ooo 
claim. The Reeves did not have enough money to repair all the damage but 

managed to repair one bedroom. (T32· t 1 to 34-6). 

6. Reeves also owned a residential property at 106 Woodland Avenue in Ewing, 

which contained two residences: one was a house in which various family 

members of Mr. Reeves lived and the other was a small cottage at the rear of 

the lot which had been the home of Mr. Reeves' grandmother until her death a 

few years earlier. The Reeves had marital differences of opinion and Mr. 

Reeves moved into the Ewing cottage prior to August 1988. 

7. After the fire claim dispute arose. Reeves told his wife that he could no longer 
afford to send the children to private school. He was adamantly opposed to 
having the children attend Trenton Schools or travel Trenton streets alone. In a 
former family relationship he had a son who died and he is very protective of 

his four sons. He felt that if they lived with him, he could at least go jogging 

with them and take them out for breakfast early in the morning before he 

went to work. 

8. Reeves told his wife that since he lived in Ewing anyway, he would finish the 

attic for an additional bedroom in the Ewing cottage, have the boys live with 

him and register them in Ewing for school year 1988-89. He hoped that she 

would move out of Trenton and live with him. 
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9. Mrs. Reeves did not want to move away from the Trenton home for several 
reasons: although 1t had only one undamaged bedroom lett, it had a good 
kitchen and laundry facilities; the Ewing cottage was too small; and the 

Trenton home is convenient for her mother, who comes there three days a 

week during the school year, does the wash, fixes the children's clothes. cleans 

and cooks dinner so that Mrs. Reeves can maintain her work schedule. 

Additionally, Mrs. Reeves dislikes the dark and is very allergic to insect bites, 

particularly mosquitoes which are plentiful around the Ewing property. Mrs. 

Reeves disliked the Ewmg property for that reason and because the area 1s 

unlighted. 

10. Reeves could not sell the Trenton home until it was repa1red, couldn't repair it 

until the insurance claim was settled and by the summer of 1989, a tax sale had 

been held and the mortgage holder commenced a foreclosure action. 

Although Mrs. Reeves agreed to move to Ewing in the fall of 1989, the couple 

has to maintain a presence at the Trenton property, which Mr. Reeves began to 

use a base for his small contractmg business. 

11. When Reeves registered his four ch1ldren in Ewing for the 1988-89 school year 

on September 6, 1988 he intended to prepare the Ewing cottage so that his 
sons could live with him. 

12. When Reeves conferred on October 4 with Soard officials, after they 

questioned residence of his sons on September 27, 1988, he wanted to make 
very sure that his children would fulfill residency requirements. He signed an 

affidavit of their intention to res•de in Ewing within 60 days on October 17, 

1988. 

13. After Reeves spoke to attendance officer Richardson and Personnel Services 

Director O'Brien on December 2. 1988, his understanding was that if his 

children spent most school nights .n Ewing by December 16, they fulfilled the 
residency requirements. Reeves changed his motor vehicle license address to 

Ewing, fixed up the bedroom and tried to have the children stay with him four 

out of five school nights. 

14. The School Board had a duly adopted policy on proof of residency and future 

residents eligibility (B-7) which provided that if residency was not established in 

60 days, tuition must be paid. It also stated: HThe Board reserves the right to 
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review monthly the circumstances alleged to have caused the delay in 

establishing residency and to withdraw attendam:e permission at any time." 

15. Due to the extraordinary work schedule Reeves and his wife had. it was 

extremely difficult for both to meet the scheduling needs of his new living 

arrangements. They cooperated fully, as did their families. Mr. Reeves' brother 

often stayed with the children at night at the cottage. Reeves hired a Louisiana 

Avenue neighbor to baby sit the children from the time they got off the school 
bus until his wife could pick them up at about 4:30 p.m. They often finished 

their homework while they waited for her. 

16. After Mrs. Reeves picked up the children in the late afternoon, she drove them 

to their activities, which included karate and trumpet lessons, sports .and 

church choir. She (or friends) then took them to the Trenton house for dinner, 

helped w1th their homework and drove them back to Ewing. If her husband 

was working that night, she waited until his brother Joe got home to the 

cottage before returning to Trenton. 

17. On most weekends, the children stayed with their mother in Trenton because 

their father was out of town driving charter buses or doing construction work. 

On days Mrs. Reeves did not teach school. such as summer vacations, she looked 
after the children at her home in Trenton. 

18. If Mr. Reeves was out of town on a school morning, such as Mondays or Fridays, 

or if he had to leave for work before the school bus came, his wife would feed 

the children and deliver them to school from Trenton if they spent Sunday 
night with her; if they were in Ewing, she would come there, feed them 
breakfast and get them ready for the school bus; occasionally she fed the 

children in Trenton and delivered them to the bus stop in Ewing. If there was a 

rain storm or snow, Mrs. Reeves might keep the children in Trenton. She did 

not want them to wait outside for the school bus because they had inadequate 

clothing for heavy rain. 

19. Reeves would sometimes deliver the children to Trenton if he had to leave for 

work very early; his wife would give them breakfast and deliver them back to 

Ewing. Reeves would also pick up the children at his wife's home and bring 

them back to Ewing at night, depending on this work schedule. 
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20. The sleepmg accommodations at both houses were inadequate for f1ve or s1x 

persons because only one real bedroom was available in each house. The boys 
often seemed to prefer to sleep together on the floor like a communal group. 

The children regarded themselves as livmg in Trenton because thEm mother 

and father preferred to keep private their marital differences and did not tell 
the children they were •separated, • formal custody arrangements were never 

made because Reeves always believed he would be able to convmce his wife to 

live with him. 

21. Despite the space constrictions, the Ewing cottage had more of the amemties 

of home because it was on a larger lot, with a number of dose relatives living in 

the big house, and playmates near by in a safe neighborhood. 

22. There were times during the period September 1988 to December 1988, when 
the children did not spend a majority of school nights in Ewing. During this 

period Reeves was buying bedding and fixing the upstairs bedroom of the 

cottage; he was of the understanding from school officials that his intentions 

that the children reside in Ewing, even if not completely effectuated, would be 

sufficient to meet the mandates of Board policy until December 18. 

23. There was another period of two and a half weeks from mid September to mid 

October 1989 when the children did not stay in Ewing a majority of school 

nights. Reeves started his own drywall construction business in the summer of 

1989, fixing up the Trenton premises as a base of operations. He continued his 
night work with the funeral home when needed. His employer had an 

accident, injured himself and was on crutches in September; Reeves began 

working every night, often until one or two in the morning to help out and his 

brother Joe was not available every night to stay with the children in Ewing (2T 

36-37). Reeves and his wife were too tired to transport the children back to 

Ewing at night during this period. 

24. By the time school opened in September 1989, both the Reeves had agreed 

that they would live together in Ewing and use the Trenton premises, as long cs 

they were able to do so, for the construction business. They considered adding 

to the cottage, but realized it would take too long so they sought rental 

housing in Ewing. They hoped to have a lease by the date of hearing in 

October and to move in by November 1, 1989. Both acceptable properties they 
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found were not ready m time. They intend to move into the first of the two 

which is ready for occupancy (2T 11-12). 

25. Agents of the Board made observations on twenty two dates dunng the1r 

surveillance of the Reeves' properties. There were also ten drive by 

observations. 

26. Only the thirteen observations between January 18, 1989 and June 8, 1989 are 

for periods dunng which pet1t1oner cla1ms his children spent the maJOrity of 

their school nights in Ewing. Three earlier observations were made during the 

period in which petitioner had to 1mplement his intention to move the children 
to Ewing. The five last observations were made within a period of about two 

weeks during which petitioner admitted the children stayed on the Tre~ton 

premises most of the time. 

27. Of the thirteen relevant observations during the daimed residency period, one 

was on a Monday, which was a weekday in winter (January 23, 1989) when the 

children most likely were in Trenton Sunday night because their father was on 

a charter bus tour. 

28. Of twelve remaining observations, four were made by Richardson, who 

watched only the Trenton prem•ses around the time children would be 
expected to leave for school between 7:30 a.m. to 8 a.m. On these dates, 

January 18, January 19, February 23 and May 12, 1989, no one watched the 

Ewing cottage or either prem1ses very early in the morning to see if the 

children were driven from Ewmg to Trenton due to their parents' early work 

schedule on those days. The observations of children being driven to Ewing 

were between 7:41 and 7:57a.m. (2T173 to 179). 

29. Mikalauskas, the Board's new attendance officer, made drive by observations 

in Ewing between 8:10 and 8:15a.m. and saw the children at the bus stop six or 

seven out of ten times. Once he saw Mrs. Reeves come out the front door of 

the cottage. The children left v1a the back door (3T47 October 16, 1989,8:11 

a.m.). On October 17, and October 19, 1989, he saw the children come out of 

the Ewing cottage (3T47-48). 

30. Mikalauskas saw the children arrive at the Ewing property at 3:30 p.m. on 

September 18, 1989. Between 7:15a.m. and 8:30a.m., he watched the 
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Trenton property on six days: September 26, 27, 29, October 3, 4 and 5, 1989 
Although this was a period during which Reeves admitted the chtldren were 
probably not in Ewtng a majority of the time, Mikalauskts only saw the children 
in Trenton on three of SIX dates: September 29, October 3 and October 5 (3T40-

. 45). The investigators did not see the children come out of the Ewing house on 

any of these dates and saw them at the bus stop only on October 5. The 

Board's hired investigators coo.rdinated surveillance at the Ewing cottage, 

watching both the front and back doors beginning at 4:30a.m. on seven dates: 
May 23, May 24, May 25, May 31, ltJne 1, June 6 and June 8, 1989. Chtldren 

were observed leaving the Ewing home only on June 6 but they were at the bus 

stop on May 31 (3TSS-59). 

31. Since the Reeves did not keep a record of where their children slept and why on 

each school night, they were unable to recall why the children were in Trenton 

six nights during the period May 23 through June 8, 1989, although they could 

explain a similar situation which occurred shortly prior to hearing. 

Summary Findings 

32. The Reeves planned to have the children stay with their father in Ewing four 

out of five school nights a week but, based on their testimony. the children did 

stay in Ewing on the average of three nights a week although circumstances 

dictated that they stay with their mother in Trenton most nights during a two 

week period just prior to hearing. 

33. Based on the testimony of both parents that the children were sometimes 

driven from Ewing to Trenton at dawn, due to their parents work schedules, 

and then back to Ewing, on the days observations were made only between 
7:45 and 8 a.m. in Trenton, the children may have stayed overnight in Ewing. 

34. Six observations based on thorough surveillance during one period May 23 

through June 8, 1989 are insufficient to disprove the testimony of both parents 

that the children stayed in Ewing a majority of school nights. 

35. By virtue of Reeves' failure to advise that he would not appear on October 30, 

1989, the Board's counsel, who charges $95 per hour. and two investigators, 

who charge $30 per hour, spent one and one half hours attending court: The 

- 11 -

395 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 2727·89 & EDU 3733-89 

allowed cost for attendance is $90 for the investigators and S 142.50 for 

counsel. (Total $232.50). 

Conclusion and Disposition 

I agree with the Board's argument that it cannot be expected to provide a 

greater surveillance sample. In every other factual context which I have heard or 

reviewed, the Board's surveillance would have been dispositive. The facts here are 

unique. The deta•led test1mony of the Reeves' exhausting personal schedules is not 

fabricated. It came from both parents, one of whom is a teacher. Not only the 

parents, but relatives, neighbors and friends cooperated with the parents to 

maintain the schedule to the extent it was possible. 

The testrmony of Anna Reeves threw a broader light on their mot1vat.tons 

which, at first, appeared to be solely an intention to obtain a free public education 

in Ewing. Whtle both parties were understandably reticent in revealing the marital 

differences which caused petitioner to separate from his wife, Mrs. Reeves stated, 

quite parenthetically, that her husband had been staying at his cottage in Ewing for 

some time before August 1988. She also mentioned a "sit down" talk with her 

husband in whiCh he emphasized that he had a right to have his sons with him as 

much as possible. His feelings on the subject were very strong. Anna Reeves testified 

that she did not disagree with him. The only way that petitioner could have his sons 

with him as much as possible was for them to live with him in Ewing during the 

school year. All winter he was not available on weekends. On days when the 

children had no school (vacations and weekends) they had to be supervised. Their 

mother's schedule of working on school days left her best able to put in custodial 

time on weekends and vacations. 

Toward the end of school year 1988-89, it became obvious that the schedule 

the couple had set up was too difficult to maintain. It is noteworthy that Reeves 

then opted to go into business for himself regularly working daytime hours. The 

new business initially proved to be even more time consuming, but apparently was 

quite successful. Mrs. Reeves herself decided to rent a place in Ewing for 1989-90 

school year and agreed that they would live together there. Had the Reeves been 

successful in finding a suitable property by October, the issues in this case might have 

been limited or a settlement might have been reached. Unfortunately they could 

not find a rental property in time. It is clear that having his children attend Ewing 

schools was not the motivating reason for petitioner's move to Ewing. 
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Like respondents in Bd. of Ed. of Mainland Regional High School Distnct v. 
Peterson and Merlino, 1988 S.LD. C. Decision July 6, 1988, petitioner 
and his children could be said at least to have established temporary sleeping 

arrangements in the school district. The Reeves children spent more than 50 percent 

of school days and nights with their father in Ewing. I conclude that petitioner 

himself was domiciled in Ewing. He did live there and he intended to make Ewing 

his permanent abode although he intended to move to a different residence in 

Ewing by September 1989. Thus his true, fixed and permanent home and the 

establishment to which he intended to return was the cottage in Ewing. The 

description of domicile to which I refer is black letter law. Citizens Bankand Trust Co. 

v. Glaser, 70 N.J. 72 (1976). In re Dorrance 115 NJ Eg. 268 (1934). 

The determination of domicile and residence of children for school ·law 

purposes under N.J.S.A. 18A:38-1 evolved in New Jersey away from the old precept 

that the domicile of the father is that of the children, V.R. on behalf of A.R. v. 

Hamburg Bd. of Ed., 2 N.J.A.R. 283, 286 (1980) aff'st Bd. 1981 S.L.D. 1533, rev'd on 

other grounds Rabinowi tz v. N.J. State Bd. of Ed .. , 550 F. Supp. 481 (DNJ 1982). 

When there is no formal separation agreement providing for sole custody, it is 

necessary to determine where the children spend the greater percentage of their 

time. The domicile of the father is not crucial to resolution of the issue. Gunthner v. 

Bd. of Ed. of Bay Head, 1978 S.L.D. 771, October 11, 1978. This case is closest to the 

point although petitioner Reeves' position herein is far more supportable than that 

of Gunthner. 

I am somewhat concerned by inconsistencies between the conclustons in the 

above cited school law cases concerning the meaning of domicile in N.J.S.A. 18A: 38-

1 and the dissent of Judge Morgan in Bd. of Ed. of Little Egg Harbor v. Bds. of Ed., 

145 N.J. Super. 1,12 (App. Oiv. 1975) because her reasoning was adopted by the 
Supreme Court at 71 N.J. 537 (1976) in reversing this case. Judge Morgan points out 

that N.J.S.A. 18A:1-1 defines •residence• to mean domicile "unless a temporary 

residence in indicated." She also notes that the domicile of a child is that of the 

natural father although it has occasionally been interpreted to mean "residence." 

The Little Egg Harbor case concerns a very unusual factual context: the court was 

attempting to find the domicile of a child where one with which the child had a real 

relationship was difficult to find since she resided at a private school. Additionally, 

the child had lived with both her natural parents before placement. Judge 
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Morgan's reasoning lends weight to my conclusion here, where actual presence of 
the children at their father's domicile may just barely exceed 50 percent of the time. 

I CONCLUDE the Reeves' children are domiciled in Ewing because their father is 

domiciled there and because they spend over SO percent of their school nights in 

Ewing unless exceptional circumstances preclude such residence, as did occur during 

several weeks of the relevant time ·period. Joint custody existed de facto, with the 

father having custody during sdlool days and their mother having custody the rest 
of the time. Petitioner should remember that this decision only covers the period 

ending in October 1989, however. In the event the Reeves' have not rented a house 

in Ewing by the time of this decision, they shall take notice that the same issue may 

arise for the rest of 1989-90 school year. If they have not followed through on their 
intention to move to Ewing and the circumstances seen in this case continue, failure 

to keep a day-by-day log of nights spent in Ewing should raise a presumption against 

any allegation that the children spend over SO percent of their school nights in 

Ewing. I CONCLUDE such presumption would be equitable precisely because a 

school district cannot be expected to maintain constant surveillance. 

Sanctions of payments of attorney's fees and costs for failure to appear are 
authorized by N.J.A.C. 1: 1-14.4(a)1iL 

It is therefore ORDERED that Donal Reeves pay the Board of Education of 
Ewing $232.50 in attorneys fees and costs and the Board's petition for tuition costs is 
DISMISSED. 

• 14 • 
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OAi. DKT NOS EDU 2727-89 & EDU 3733-89 

Th1s recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decis1on shall become a final decision m accordance with N.J.S.A. 52: 148-10. 

I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

Receipt Acknowledged: 

~ ,. ... r 
~··"'· -1_ .- ·">? 

DATE rJ DEPARTMENT OF EDUCATION 

Mailed to Parties: 

DATE 

be 

15-
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D.R., ON BEHALF OF HIS MINOR 
CHILDREN, J .R., J .R., C.R., AND 
J .R., 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF EWING, MERCER COUNTY, 

RESPONDENT. 

AND 

COMMISSIONER OF EDUCATION 

DECISION 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF EWING, MERCER COUNTY, 

v. 
D.R., 

PETITIONER, 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Board of Education of 
the Township of Ewing, (hereinafter Board) filed timely exceptions 
pursuant to the applicable provisions of N.J.A.C 1:1-18.4. 

The Board includes at the outset of its exceptions the 
following synopsis of its position: 

In spite of the evidence presented by the Board; 
and in spite of the fact that Mr. &. Mrs. (R. J 
presented no evidence other than their own 
testimony; and in spite of the fact that 
petitioner was not, in light of the Board's 
proofs and his own demeanor, a credible witness; 
and despite the Judge's recognition of the 
strength of the Board's case, the AW decided 
that petitioner had carried the burden of proof 
and demonstrated that his children resided with 
him for a majority of school nights in Ewing 
Township. The Board submits that there is 
utterly no basis in the record for the AW's 
conclusion, and that upon the Commissioner's 
independent review of the record it will become 
clear that Initial Decision is replete with 
erroneous analysis and findings, totally lacking 
in discussion of competing evidence in order to 
arrive at supportable findings of fact and 
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completely contrary to the weight of the credible 
evidence. (Board's Exceptions, at p. 3) 

More specifically, the Board cites four exceptions to the 
decision of the ALJ. The first exception states: 

THE ALJ REACHED A CONCLUSION WHICH IS NOT 
SUPPORTED BY THE RECORD OR HER OWN REASONING. 

The Board contends the only proof proffered by the parents 
in this matter has been their own testimony with no corroboration. 
It contends, on the other hand, that the Board took the appropriate 
steps necessary to verify residence, that is. it sent its attendance 
officers. one in the 1988-89 school year, another for the 1989-90 
school year to make observations,· more than 30 in all. It affixes a 
compendium of such surveillances in its exceptions, a document that 
was apparently culled from B-16 in evidence and from testimony of 
the two attendance officers. It claims that evidence corroborated 
by testimony from the school superintendent shows that the children 
were not residing in Ewing for a majority of school nights. but, 
rather, that the four students in question departed and returned to 
the Trenton address where their mother resides on a majority of 
those days when surveillance took place. 

In rebuttal to Mr. D.R. 's testimony that the attendance 
officers' observations were not presenting an accurate picture 
because they did not begin their surveillance until about 7:30a.m .• 
the Board offers the testimony of its witness from a private 
detective agency. hired to watch the Ewing residence during early 
morning hours, 13 additional observations which took place during 
May, June, September and October of 1989. It states: 

***These [observations] took place during May, 
June, September and October, 1989. None of the 
observation dates fell on a Monday or Friday. On 
12 of those 13 dates, the investigators observed 
no activity at the cottage. That is, no one was 
observed entering or existing (sic) from 4:30 
a.m. to 8:30a.m., not even petitioner.*** On 
ten of these twelve dates, the attendance officer 
made a simultaneous surveillance in Trenton. On 
8 of these dates, all four children were observed 
leaving the Trenton residence with their 
mother.*** Additionally, there were 3 dates 
during these months on which the attendance 
officer made independent observations in 
Trenton. On all three dates the four children 
were observed leaving with their mother. All of 
the observations were admitted into the record 
uncontested.*** (Board's Exceptions, at p. 8) 

Thus, the Board contends, its proofs demonstrate the merit 
of its position that the four children in question reside not in 
Ewing, but in Trenton. The Board argues that the AW's conclusion 
to the contrary could only be drawn 
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by accepting every statement made by petitioner 
or his wife as absolute truth, by ignoring all 
inconsistencies in their testimony, by dismissing 
virtually every observation made by the Board 
based solely on the self-serving statements made 
by petitioner and, finally, by arriving at a 
conclusion which is not only unsupported by the 
record, but unsupported by her own reasoning.*** 

· (Id., at pp. 9-10) 

The Board avers that the ALJ's judgment was biased in favor 
of the parents before hearing the testimony. It supports this 
allegation by suggesting that although she felt the parents' 
testimony demonstrated unique circumstances, the testimony given 
pertaining to their exhaustive schedules did not support a finding 
that their lifestyle means that the children reside in Ewing. 

***The point is, however, none of the detailed 
testimony of the [R.'s] hectic lifestyle lends 
any support to the claim that the children are 
residing in Ewing with their father. A hectic 
lifestyle would exist regardless of where the 
children resided, thus, "proving" such a 
lifestyle has no bearing on the case and leads to 
no conclusion which could justify ignoring the 
impact of the board's observations. Similarly, 
the fact that the testimony "came from both 
parents" is of no consequence, since there is 
still a total lack of proof with respect to the 
critical element in the case. And one could only 
shudder to think what Judge LaBastille could have 
meant by stating that "one of the parents is a 
teacher." If she means that teachers are somehow 
are more trustworthy than other people when 
testifying as a parent in support of a residency 
question, then the Board simply submits that 
there obviously is no basis in the record or in 
reality for such a finding. (Id., at p. 12) 

Also on the point of corroboration of testimony, the Board 
notes that although the parents suggested that neighbors and 
relatives could substantiate their position, no other witnesses were 
called on the parents behalf. Summarizing its first exception, the 
Board submits the ALJ's finding of residence in Ewing Township was 
unsupported by the record, unsupported by her own analysis and 
should be reversed. 

Exception Two states: 

THE ALJ' S FINDING THAT PETITIONER WAS A CREDIBLE 
WITNESS IS UNSUPPORTED BY FINDINGS IN HER 
DECISION AND IS INSUPPORTABLE ON THE RECORD. 

In response to the ALJ's finding that D.R. was credible, 
the Board contends that in reviewing the ALJ' s language from the 
initial decision at p. 3 explaining her rationale for finding him 
credible, she identified the following characteristics in D.R. •s 
testimony: 
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stubbornness, 
shrewdness, 
resistant to cross-examination, 
short term memory deficit. (Id., at p. 15) 

The Board submits that said characteristics are "at best 
neutral characteristics and at worst clear evidence of a lack of 
credibility, but under no circumstances would these characteristics 
lead a reasonable person to conclude that such a witness is •very 
credible.'" (Id.) 

The Board also proffers proposed findings of fact taken 
from its post-hearing submission in lieu of the AW's finding of 
credibility regarding D.R. It cites Tr. II-61-69 in support of its 
claim that D.R. was caught in a lie during cross-examination 
concerning his recollection of whether he had earlier testified that 
his children lived in Trenton when he first applied for their 
admittance to Ewing's school system. The Board claims he realized 
his inconsistency and sought to evade admitting it. The Board 
submits the Commissioner should find this example to be one 
demonstrating a lack of credibility on D.R. 's part. It also cites 
Tr. II-30-32 for another example of D.R.'s lack of credibility, this 
time related to whether it was unreasonable for D.R. to have been 
unable to estimate the number of days his wife dropped the children 
off at school. The Board finds the AW's basis for finding at page 
4 of the initial decision that the parents' testimony was consistent 
and credible is not connected to the question of credibility at 
issue. It claims there is no evidence that Petitioner D.R. may have 
misunderstood the question, as the AW found but, rather, that he 
was unable to estimate the number of times that his wife dropped the 
children at school in Ewing. The Board claims that since he could 
estimate how many times his wife dropped the students at the bus 
stop, similarly, he should be able to estimate how many times she 
delivered the children to school. The Board finds equally 
unpersuas i ve the AW' s further concluding that D. R. might not have 
been able to answer the latter inquiry because he was not home at 
the time. The Board maintains that the Commissioner should find 
that D .R. did demonstrate a "selective memory" (Board's Exceptions, 
at p. ZO) and that this constitutes further evidence that he is an 
unreliable witness. 

The Board also finds the testimony of D.R. concerning his 
brother Joe•s residence unreliable. It cites Tr. II-54-58 in 
supp?rt of its position that here too, D.R. 's testimony was 
evas1ve. The Board finds it amazing that the ALJ found no 
inconsistency in D.R.'s testimony about where his brother Joe 
lived. "***She goes on in the same paragraph [of the initial 
decision at p. 4] to rehash petitioner's testimony in a way most 
favorable to petitioner and then concludes that the testimony is 
credible. Obviously, when one ignores inconsistencies in the 
testimony of a witness, it is not hard to find that witness to be 
credible." (Board's Exceptions, at p. 22) 

Last in the matter of credibility, the Board raises 
concerns in exceptions about purported discrepancy in the enrollment 
forms for September 1988 and some of D.R.'s testimony regarding the 
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60-day grace period given him by the Board to establish residency 
with his children in Ewing. 

The Board cites Tr. II-74 for the following position: 

Obviously, petitioner is not testifying as Judge 
LaBastille claims he did, i.e., that he only 
considered his kids to be residents of Ewing 
during the sixty day period, even though they 
lived elsewhere. In fact because of these 
fundamental inconsistencies there is absolutely 
no way in which to reconcile petitioner's 
testimony on this point. He simply lied. But, 
rather than acknowledge this credibility problem, 
Judge LaBastille fashions a rationalization and 
submits it as fact. The Judge is clearly in 
error and the Commissioner should correct this 
finding. (Board's Exceptions, at p. 23) 

The Board also finds it inconsistent that petitioner first 
suggested on cross-examination that the Ewing cottage is home, ·while 
the Trenton house, which was fire and water damaged on the second 
and third floors was not, but then testified that his four children 
stay in Trenton every weekend. "***Obviously. it could not be both 
ways -- either the children were physically able to stay in Trenton 
or they were not.***" (Id., at p. 25) The Board faults the ALJ for 
failing to discuss these examples of inconsistencies in Petitioner 
D.R.'s testimony, and suggests that she should have agreed with the 
Board that it demonstrates less than truthful testimony on his 
part. 

Further, the Board submits that Mrs. D.R. •s testimony 
suggests that Mr. D.R.'s motivation in moving to the cottage was not 
because of a marital separation but, rather, was to find the means 
of educating their children in Ewing rather than Trenton. It cites 
Tr. II-129-130 in support of this contention. 

For the above reasons, the Board contends petitioner's 
testimony reveals him to be manipulative, evasive and inconsistent. 
It submits the Commissioner should find that petitioner lacks 
credibility and failed to carry his burden of proof in this case for 
his lack of candor and also for failure to corroborate his own 
story. 

At Exception Three, the Board submits: 

TRE ALJ MADE NUMEROUS INCORRECT FINDINGS OF FACT. 

To the ALJ's 35 numbered findings of fact the Board submits 
a fact-by-fact rebuttal, stating also that the ALJ improperly 
exercised the fact-finding function, citing "Admin. Law and 
Practice", Vol. 37, New Jersey Practice 1988, at 259-60 for its 
contention that the ALJ must analyze evidence and explain why one 
version is accepted while another version is not. This, the Board 
claims, the ALJ failed to do. 
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states: 
By way of summarizing the ALJ's findings of fact, the Board 

In summation, it is important to note that many 
of the AJL's findings deal only with the 
subjective intentions of petitioner (e.g. that he 
was protective of his sons; that he wanted them 
to live with him; that he wanted to get back with 
his wife; that he now wanted to find another 
place in Ewing to 1 i ve with her; that he wanted 
to be able to spend more time with his children; 
that he wanted to "regularize" his work hours). 
These subjective intentions, however, in addition 
to being virtually im\)ossible to verify, are of 
little value of dectding the key, objective 
factual issue in this case--namely, where did his 
children actually eat, sleep and reside during 
the period September 1988 to October 1989? And 
to that question, the objective observations 
point to one conclusion--the ·children resided 
with their mother in Trenton and she drove them 
to school or to the bus stop in Ewing on a 
majority of school days, if not every morning. 
Petitioner's story that the children slept in 
Ewing, but that he would get up at the crack of 
dawn, drive them to Trenton for breakfast, after 
which the mother drove them back to Ewing for 
school, is utterly preposterous and implausible, 
as well as directly contradicted by an 
overwhelming number of the observations.*** 

(Board's Exceptions, at pp. 36-37) 

The Board points out that while petitioner's motivation may 
have been well-intentioned, the law requires more than good 
intentions. It requires actual residence of the children in Ewing, 
the Board claims. The Commissioner should so find, the Board 
avers. 

Finally, at Exception Four, the Board states: 

THE DISTRICT IS ENTITLED TO A JUDGMENT FOR 
TUITION COSTS FOR THE RELEVANT PERIOD. 

In light of its arguments for reversal of the ALJ's 
decision, the Board seeks an award of tuition based on the 
district's tuition policy (B-7), the affidavit signed by petitioner 
(B-1), the attendance figures for each child (B-12, B-13, B-15) and 
the district's tuition costs (B-14) as well as the facts as it finds 
them. 

Upon a careful and independent review of this matter, 
including a careful perusal of the transcripts of this matter, the 
Commissioner affirms the determination of the ALJ below that D.R's 
four children were domiciled in Ewing Township for the period in 
question, but for the reasons expressed below, not those of the ALJ. 
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The stature which governs the instant matter is 
18A:38-l(a) which states: 

Public school shall be free to the following 
persons over five and under 20 years of age: 

(a) Any person who is domiciled within the 
school district***· 

The issue in this matter is whether the four sons of D.R. 
and A.R. are domiciled in Ewing Township for the purpose of their 
attaining a free public education therein. 

The record in this case establishes unequivocally that 
D.R., the father of the four children whose attendance in the Ewing 
school system is in question herein, owns a property in Ewing 
Township, for which he holds a deed. Neither is it seriously 
questioned that D.R. is domiciled in Ewing. (Tr. II-22) It is also 
admitted in the record of this matter that D.R. and his wife, A.R. 
are separated. at least at the time of the close of the record 
before the ALJ below. See, though, Tr. II-9-12,43, which discusses 
an impending reconciliation between the parents. 

Traditionally, case law has held that a child's domicile is 
that of the father unless a marital fissure creates in the wife a 
right to a separate domicile. SeeP. v. Irvington Bd. of Ed., 1971 
S.L.D. 180. The New Jersey Supreme Court has held that the question 
of domicile is one of fact, and that each case must be evaluated and 
determined by its own facts and circumstances, Lea v. Lea, 18 N.J. 1 
(1955). The word domicile denotes one's home, the place to wh1ch 
one intends to return. See O'Hara v. Glaser, 60 N.J. 239, 248 
(1972). Every person has a dom1cile at all t1mes, and no person has 
more than one domicile at any one time. In re Gillmore 1 s Estate, 
101 N.J. Super. 77 ( App. Div. 1968) 

In the case entitled V.R., on behalf of A.R. v. Bd. of Ed. 
of the Borough of Hamburg, 1980 S.L.D. 1380, the Commissioner 
adopted the AW 1 s consideration of exceptions to the general rule 
concerning the law that a child's domicile follows that of the 
father as follows: 

***Changing times should, therefore, affect the 
domicile law only when the factual situation 
presented undercuts this rationale (i.e., child's 
domicile follows that of father as a result of 
child's dependence on father for support, 
maintenance, etc.] For example the rising 
recognition of women 1 s independence is reflected 
in the Conflict of Law Restatement, Second 
Sec. 21 (1971) where a w1fe, under special 
circumstances, may have a different domicile from 
her husband, even if she is living with him.*** 

(at 1383) 

In the instant matter. the parents admit that they are 
separated. (Tr. II-13) Moreover, it is clear that the father 
supports his children, and that the mother agreed that the children 
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should res ide with the father. (Tr. II-14, 130) It is also evident 
from the record that the mother cooperated with the father's 
intention that the four boys live with him whenever he is not on an 
overnight trip with the bus company by whom he is employed. 
(Tr. II-130,137) Thus, notwithstanding the circumstances that have 
resulted in the children's sleeping in Trenton on various occasions, 
which dates were noted by the investigators called by the Board as 
witnesses, logic as well as basic fairness dictates that the 
children are in fact domiciled with their father in Ewing. This 
conclusion is made with the awareness that the parents are 
attempting to reconcile the marital rift between them. 
(Tr. II-9-12,47) 

This is not an ordinary case where a school district seeks 
to demonstrate that the children and parents do not reside in the 
community but. instead, are attempting to gain access to the board 
in question from a place of domicile outside the district. In this 
case, there is no question that the father owns a home in Ewing and 
that it is his sole residence. Moreover, the record supports the 
conclusion that it is the clear choice of both parents that the 
custody of the children remain with their father in Ewing. In so 
concluding, the Commissioner finds the case law cited by the Board 
distinguishable from the instant circumstances. 

At pages 16-17 of its brief, the Board cites Mainland 
Regional H. S. District Board of Education v. Peterson, dec1ded by 
the Commissioner July 6, l988: M.A.H. on behalf of L.H. v. 
Rutherford Board of Education, dec1ded by the Commustoner 
October 20, 1987, aff'd St. Bd. March 2, 1988; V.R., on behalf of 
A.R. v. Hamburg Board of Education, 1980 S.L.D. 1380, aff'd St. Bd. 
1981 S.L.D. 1533, rev'd Rabinowitz v. N.J~e Board of Educ., 550 
r. Supp. 481 (D.N.J. 1982); Lakewood Bd. of Ed. v. Buck Board of 
Education et al., 1980 S.L.D. 1123, aff'd State Board l98l S.L.D. 
1444; and R1chard Gunthnerv:-Board of Education of the BoroUihQ'f 
Bay Head, 1978 S.L.D. 771. It relies on these cases for the 
proposition that because the petitioner's children do not reside 
with him a majority of the time, they are not entitled to be 
schooled in Ewing. 

In the Mainland Regional v. Peterson case, supra, the 
mother of the child in question was claiming attendance for her son 
under the affidavit student section of N.J.S.A. 18A:38-l, that is, 
paragraph (b) or under N.J.S.A. 18A:38-l(d), the temporary resident 
section. The mother, whose mar1tal status was not discussed in the 
matter, appeared to be the sole custodian of her son. She was 
adjudged by the Commissioner however, to have never been even so 
much as temporarily domiciled in the Mainland Regional District but, 
rather, was only temporarily residing therein. Under the instant 
facts, there is no question that D.R. is domiciled in Ewing and that 
both parents intend their four sons to live with him. 

Similarly, in M.A.H., supra, the mother never established 
domicile in Rutherford, nor was she even temporarily residing in 
that community. Therefore, although the sole custodian of her 
daughter, the Commissioner held she was not entitled to a free 
public education in that school district. 
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Both V.R. on behalf of A.R .• supra, and Lakewood Board v. 
Brick Board. supra, mvolved hand1capped pupils whose parents had 
turned over custody of their children to foster parents in 
communities other than where they, the natural parents, lived. The 
issue in those two cases is readily distinguishable from this case 
because the pupils were placed in special education facilities, the 
cost for which was debated by the parties under laws other than 
N.J.S.A. 18A:38-l. No formal custody agreement has been drafted in 
the instant matter, and the record suggests that the parents are 
attempting to reunite in Ewing. (Tr .. II-9-12,47) Accordingly. 
foster or custodial parent arguments are inapposite to this matter. 

Finally, Gunthner, supra, is distinguishable from the 
instant matter because in that case the Commissioner ruled that the 
father's domicile was not at issue in the matter, in that the 
children • s domicile was with their mother in Seaside Park., not in 
Bay Bead, where the father spent 22 percent of his time. It bears 
emphasizing that in this case, the father is solely domiciled in 
Ewing, the home where he regularly returns and intends to remain. 
As such, no question may arise that if his children seek. admittance 
to the Ewing Township schools, it is their right to do so because 
the domicile of the children follows that of the father, absent a 
factual situation undercutting this principle. The Commissioner 
finds no such extraordinary circumstances exist in this case that 
would call into question his domicile or the right of his children 
to attend school in the Ewing school district. See. by way of 
contrast, C.J. on behalf of her minor R.J. and D.J. Jr. 
v. Board of Educat1on of the Borou Burl in ton Count , 
decided by the Comm1ssioner May 14, . In that case. as 
envisioned by the Restatement 2d, Conflict of Laws, the parents of 
R.J. and D.J. maintained two dist1nct1y separate domiciles under 
circumstances where no marital separation had occurred. Clearly, 
those facts are distinguishable from the instant matter where 
separated parents agree to have the children permanently reside with 
their father, and also where there is evidence presented that the 
parents seeks to reconcile and reside together in Ewing. 

Accordingly, for the reasons expressed above, not those of 
the ALJ below, the Commissioner adopts the conclusion of the Office 
of Administrative Law that D.R. 's children are domiciled in Ewing 
and, thus, are entitled to a free public education under the 
prescriptions of N.J.S.A. lSA:JS-1. 

COMMISSIONER OF EDUCATION 
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D.R., on behalf of his minor 
children, J.R., J.R., C.R., AND 
J.R. • 

PETITIONER-RESPONDENT, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF EWING, MERCER COUNTY, 

RESPONDENT-APPELLANT, 

AND 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF EWING, MERCER COUNTY, 

PETITIONER-APPELLANT, 

v. 
D.R. 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 2, 1990 

For the Petitioner-Respondent. Donal Reeves, ~ se 

For the Respondent-Appellant, Carroll & Weiss (Russell 
Weiss, Jr., Esq., of Counsel) 

The decision of the Commissioner is affirmed substantially 
for the reasons expressed therein. We stress that our decision is 
based only upon that period of time at issue in the record before 
us. The Board's motion to supplement the record with information 
subsequent to that period is denied. 

James Seabrook, Sr. opposed. 
July 5, 1990 

Pending N.J. Superior Court 
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ttate of New Jersey 
OFFICE OF ADMINISTRATIVE LAW 

IN THE MATTER OF 

THE TENURE HEARING OF 

ROBERT P. VALENTI, 

SCHOOL DISTRICT OF THE 

TOWNSHIP OF MONROE, 

GLOUCESTER COUNTY 

INITIAL DECISION 

OAL DKT. NO. EDU 4926·89 

AGENCY OKT. NO. 200-6189 

Mary L. Crangle, Esq., for petitioner (Tomar, Simonol i, Adourian & O'Brien, 
attorneys). 

Walter l. Marshall, Jr., Esq., for respondent ( Hannond, Caulfield, Marshall & 

McDonnell, attorneys). 

Record Closed: December 6, 1989 Decided: January 19, 1990 

BEFORE EDGAR R. HOLMES, AU: 

On June 20, 1989, the Monroe Township Board of Education (Board) certified 

tenure charges against petitioner pursuant to the Tenure Employees Hearing Act. 

N.J.S.A. 18A:6-11. The Board determined that probable cause existed to credit the 

evidence in support of the charge that petitioner committed conduct unbecoming a 
member of the teaching profession because he was arrested and charged with 

possession of marijuana on March 11, 1989. The petitioner requested a hearing and 
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OAL DKT. NO. EDU 4926·89 

the matter was transmitted to the Office of Administrative Law to be heard as a 
contested case pursuant to N.J.S.A. 52: 14F·1 !! ~- A plenary hearing was 
conducted on November 6, 1989. The record was continued open until December 6, 
1989, to permit the parties to brief the issue of penalty. No factual dispute appeared 
during the hearing. 

The petitioner has been employed in the Monroe Township School District for 

twenty years. He teaches seventh and eighth graders. He has taught diverse subjects 
such as mathematics, social studies, science, reading and English. He has been a 

tennis coach, cross country coach and head basketball coach. He has been involved 

in intramural sports, adult basic education, and student council. He has been advisor 

to the school paper and the yearbook. He has served on the curriculum and 
discipline committees. He has participated in programs aimed at studenu, teachers, 

board members, administrators and parents, in this and in other school distriCU. He 

tutors. In 1989 he was nominated to be "teacher of the year."' The nomination was 

withdrawn when he was arrested. 

The arrest occurred at about 1:20 a.m. on March 11, 1989 in the parking lot of 

the Alpine Bar. Petitioner and a friend were preparing to smoke a marijuana 
cigarette in their vehicle in the parking lot when they were observed by policemen 

staked out in the lot who were on the lookout for drinking drivers. Petitioner and 

his companion, in addition to a hand rolled cigarette, possessed an additional 2.5 

grams of marijuana. Possession of less than SO grams of marijuana is a disorderly 
persons offense in New Jersey, not a crime, N.J.S.A. 2C:3S-10. 

After the arrest, the petitioner was granted a conditional discharge. He 

performed fifty hours of community service by working at the Gloucester County 
Library. His performance there was rated "excellent."' He helped library staff 
complete inventory in a timely fashion. 

John Muller is the Principal of an elementary school in Monroe Township. He 

has been employed in the Township school system for twenty-one years; the last 

nine years as a principal. He has known petitioner as a student, teacher and 

administrator. He supervised petitioner between 1976 and 1984. He opined that 

petitioner is an excellent teacher. He said petitioner followed the curriculum, was 

motivated and studenu respond well to him. He knows that petitioner is involved in 
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OAL DKT. NO. EDU 4926-89 

extra curricular activities at the school. When petitioner ·volunteers" for something 
he "always comes through, "according to Muller. He said that other administrators 
share his views about petitioner and that teachers like him and work well with him. 

Lewis Fiore has been a teacher in Monroe Township for fourteen years. He is 

both a colleague and friend of petitioner. He described petitioner as a "caring, 

excellent teacher." He said that petitioner does everything he is asked to do and 

then volunteers. He said that the school children miss petitioner and frequently ask 

about him. 

Michael Cremo has been employed in the Monroe Township school system for 
twenty years. He is now a high school counselor. Prior to becoming a counselor, he 

taught seventh and eighth grade with petitioner. He too, is a friend and colleague 

of petitioner. He described petitioner as an excellent teacher, and effective. He said 
the "kids love him." 

Dr. Robert Backer is the Superintendent of the Woodlyn School District. From 

1973 to 1981, he was assistant superintendent in Monroe Township. He knew 
petitioner as a teacher. In his opinion, petitioner is a conscientious teacher; 

prepared, cooperative and willing to volunteer. He places petitioner in the top 5% 

of teachers. Dr. Backer knew of the incident. He did not think it would have a 
significant impact on the students at Monroe. "Fortunately," he said, "children 

forgive. • Dr. Backer's testimony concluded the evidentiary phase of the hearing. 

The Board proved and Valenti admitted that he possessed marijuana on 
March 11, 1989. I therefore FIND that Valenti possessed marijuana on March 11, 
1989. 

Does possession of marijuana constitute conduct unbecoming a member of 
the teaching profession? 

Growing marijuana has been held to be conduct unbecoming a teacher. In 

the Matter of the Tenure Hearing of Jeffrev Wolfe. School District of the Township 

of Randolph, Morris County N.J.A.R. , 1980 (OAL DKT. NO. EDU 0429-80). 

3 
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In the case of Alfredo Arocha and Lazaro Gonzalez liS. the Board of Education 
of the Hudson County Area Vocational-Technical School District, N.J.A.R. , 1985 

the state's forfeiture statute was held to be applicable to tenured bus 
drivers/custodial employees convicted of drug offenses. N.J.S.A. 2C:51-2. The 

circumstances of possession however, were entirely different in that case. Gonzalez 

narrowly escaped imprisonment. Petitioner was never in danger of imprisonment. 

His offense was a disorderly persons offense and he was entitled to a conditional 

discharge because he had no previous record of drug abuse. 

It is of course true that teachers " ... are professional employees to whom the 

people have entrusted the care and custody of teris of thousands of school children 

with the hope that this trust will result in the maximum educational growth and 

development of each individual child. This heavy duty requires a degree of self 

restraint and controlled behavior rarely requisite to other types of employment." In 

the Matter of the Tenure Hearing of Jacque L. Sammons School District of Black 

Horse Pike Regional Camden County, 1972 S.L.D. 302,321, N.J.A.R. . 

This is why the offense committed by the petitioner is conduct unbecoming a 

member of the teaching profession. Possession of an illegal substance discredits the 
profession and violates the trust imposed upon teachers by the public. I therefore 

CONCLUDE that the petitioner committed conduct unbecoming a member of the 
teaching profession. 

This single disorderly act, when viewed in the light of petitioner's exemplary 
record of 20 years, does not compel one to the conclusion that loss of tenure and 
termination is the only legitimate penalty. This offense was not committed on 
school property, involved no student, teacher or school administrator. There was no 

victim. The legislature does not view the smoking of marijuana as a particularly 
heinous offense. As recently as 1987 it increased the amount of marijuana a person 

could possess and still be deemed a disorderly person rather than a criminal. 

Finally, I observe that there does not appear to be such an abundance of 

teachers who have the qualifications that petitioner has as would make his 

replacement a simple matter. As Dr. Backer indicated, petitioner is in the top 5% of 

teachers. His presence at Monroe should not be lost because of a single mistake. But 
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simply because petitioner is a valuable and well regarded teacher, his offense 
against his profession and the violation of the public trust should not be excused. 

Accordingly, I DIRECT that petitioner be returned to his teaching postition, 

but that in recognition of the seriousness of the charge against him, he should 
forfeit 120 days' salary withheld from him by virtue of his suspension without pay. It 

is so ORDERED. 

This recommended decision may be adopted, modified or rejected by the 
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 
law is empowered to make a final decision in this matter. However, if Saul 
Cooperman does not so act in forty-five (45) days and unless such time. limit is 
otherwise extended, this recommended decision shall become a final decision in 

accordance with~ 52:148-10. 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

OAT£ 

Receipt Acknowledged: 

DATE 
kfd,q/2?1 

DEPA TMENT OF EDUCATION 

DATE 

ldr 
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IN THE MATTER OF THE TENURE 

HEARING OF ROBERT P. VALENTI, 

SCHOOL DISTRICT OF THE TOWNSHIP 

OF MONROE, GLOUCESTER COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Board filed timely 
exceptions pursuant to N.J.A.C .. l:l-18.4. Respondent filed timely 
reply exceptions thereto. 

The Board concurs with the finding of the ALJ below that 
respondent's behavior on the evening in question constitutes conduct 
unbecoming a teaching staff member. However, strong exception is 
taken to the minimal penalty assessed by the ALJ. Citing, inter 
alia, In the Matter of the Tenure Hearing of Jeffrey Wolfe, School 
District of the Township of Randolph, 1980 S.L.D. 721, aff'd State 
Board 728, aff'd Supenor Court (App. Div.) 1981 S.L.D. 1537, and 
Alfredo Arocha zaro Gonzales v. Board of Educatlon of the 
Hudson Count Area at1onal-Techntcal School Dutnct, decided by 
the Commissioner August 16, 1984, State Board reversed April 3, 
1985, the Board contends that serious punishment is warranted in 
this matter, and that everyone involved in this case has been made a 
victim of respondent 1 s action in possessing a marijuana cigarette 
and 3.5 ounces of marijuana. 

While the Board acknowledges its research revealed no case 
on point involving possession of marijuana under fifty grams by a 
teacher off school premises, it cites In the Matter of the Tenure 
Bearing of Lewis Glick, School District of the City of Ellzabeth, 
decided by the Commissioner January 3, 1980, aff'd State Board 
Apri 1 4, 1980, aff' d Superior Court (App. Di v. ) December 15, 1980 
and In the Matter of the Tenure Hearing of Donald Passero, School 
District of the Township of Edison, dec1ded by the Commissioner 
October 17, 1983 as examples of cases where the Commissioner 
considered tenure charges against school employees for drug 
possession. In the former case, the Board notes that the controlled 
dangerous substance was cocaine, not marijuana, but that the 
Commissioner held that its use by a teaching staff member, even 
though not in school, constituted conduct unbecoming a teacher 
despite a conditional discharge in municipal court. It notes 
further that such offense was sufficient for the teacher 1 s 
dismissal. The latter case involved a tenured night janitor, the 
Board observes, but in that matter the Commissioner found that even 
though the janitor had little contact with students, sus pens ion 
without pay from January 7 through September 1 was appropriate. It 
submits that the forfeiture of 120 days' salary, as meted by the 
AW, is not an appropriate penalty and that such penalty must be 
reconsidered. The Board argues: 
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Similarly, respondent finds Arocj}a ang~ __ QC)gzales, !!U!.ta, 
inapposite because the facts were different. He contends that 
Respondent Arocha was admitted to a pre-trial intervention program 
and granted a conditional discharge, which rendered the forfeiture 
statute, N.J.S.A. 2C:51-2, inapplicable to him. 

Further, respondent argues that the Board does not disagree 
that he is an excellent teacher, but claims the. Board ignores the 
"overwhelming record evidence" (Id., at p. 3) that he will continue 
to be a good role model to those students with whom he comes in 
contact. Respondent avers he "***made an isolated error in 
judgment, ***faced the reality of that error. accepted the 
consequences and [has] been able to overcome the issue and continue 
to make a valuable contribution to the teaching profession." (Id.) 
Re claims that if he were dismissed, the message to students would 
be that one lapse or error in judgment, no matter how insignificant, 
is enough to deprive him of his livelihood and negate an exemplary 
19-year teaching career. "*''*ThlS hardly appears to be the type of 
message that a Board of Education would want to send to students who 
will be faced with adversity and who will make mistakes throughout 
their daily lives.**''" (Id., at pp. 3-4) 

Respondent contends while drug use cannot be condoned, it 
cannot be ignored that in this case there was no evidence of actual 
use, that it was clear that he was not the initiator, that it was an 
isolated instance and that there was no evidence educed that he has 
a drug problem Respondent cites other Commissioner of Education 
cases dealing with the issue of an arrest and conviction for events 
which occurred outside of school and which reflected a single 
incident in an otherwise unblemished record by a dedicated teacher. 
He includes among them: !_IL___tJ:le_l'f<:l_tter___Qf_the ___ ]'el}.\!I.LJ!.eJ:l:!.ing__of 

Li ebJ __ S<;f!oJ2L Pi g_ri~t:__o_f_ th~e~'l'2!1E ___ Qf_~e'?J.: .. 9_;{'.!1&e , __ _ E§.~e.;< 
, decided by the Commissioner July l, 1985; J:l1_t:.l:te _ _!1_at_ter of 

;I~a_~; ~n_g__qf_ J]!de_Mart::Ln_L Tgwn_~_hi p __ of~ Jf!liQl1_ ~eS!_cjl '--l:IO_!l.fl!9hl t_{l 
ided by the Commissioner September 2, 1987; !_q__the Matter 

1:!_~_!-~_& _ _Q£_ -~ic!:Jar_Q_f1_, ~ !_'_~ffa L.. ~s_h_()Ol Di_s__t r !ct of~_:t:h~ 
~d_g__e, _M_i_<!_cllesex __ County, decided by the Commi ss ione r 

_LI!__t:.h'L M_C!_ t te r __of_ _tlJ,e_ 'fel11J_re Hea.r .i !1& 
_!!i_s_!:_rj_ct:_9.f the__Tgw._n,ship of rs 

ided by the Commissioner June 
T_er:ture He~r_i.l1&.~ Qf _[{ichaf.:L_Rumag_e, 
_of_ __ j.'Q_o~jl_f i.Qge'- __ M_!sf<:!_le~el<:_ <::_ounty, 
ly 22, 1980. 

In all the above cases, respondent claims, the Commissioner 
found that the matter did not touch upon or affect the respondent's 
ability to teach or interact with members of the school community. 
Respond~nt submits that these cases should guide the Commissioner in 
assess a penalty for the unbecoming conduct established by his 
actions. He submits there is overwhelming evidence of mitigation 
includi his lengthy years of service, his exemplary and 
unblemi record, his enthusiastic dedication to his job and the 
si isolated nature of the event. These circumstances, coupled 
wi his contention that there is atisence of evidence that he cann~t 
serve as role model among those students with whom he come3 in 
contact in the future, lead respondent to urge t:he Commissioner to 
adopt the ALJ' s re-::omme:y\ed pee '.1 ty~ 
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Finally, as to the language of the penalty 
itself, it should be noted that the incident 
occurred on March 11, 1989 and that the 
Petitioner was suspended by the Superintendent, 
with pay, on March 13, 1989. His suspension was 
changed to one without pay, but with benefits on 
April 11, 1989, but the Certification proceedings 
were stayed at the request of the Petitioner on 
that date until the conclusion of the criminal 
proceedings against Mr. Valenti which occurred by 
an Order dated May 31, 1989. 

The charges were certif led on June 20, 1989 and 
the one hundred and twenty (120) days during 
which a teacher may be suspended without ~ay 
ended on October 18, 1989, at which t1me 
Mr. Valenti was returned to the payroll, although 
his s~spensicn continued. It should be noted 
that his benefits were never suspended. 

It is submitte:i that the penalty as set forth by 
Judge Holmes can have no meaning other than that 
Mr. Valenti should be reinstated without any 
payment of withheld wages. To read this phrase 
otherwise would be to force the Board of 
Education to pay Mr. Valenti for days he was 
suspended without pay due to his own request for 
a stay of proceedings. It is assumed that the 
language means he should be reinstated, without 
any back pay. 

While it is submitted by the Respondent Board of 
Education that the penalty set forth in the 
opinion of Judge Holmes is insufficient, if it is 
affirmed, a clarification in accordance with t:he 
Board's reading is requested. 

(Board's Exceptions, at pp. 6-7) 

By way of reply exceptions, respondent contends the penalty 
imoosed by the ALJ was not minimal, but rather was appropriate 'Jnder 
ali the circumstances and should not be disturbed. 

Respondent avers the 
§_ljpra, is misplaced because in 
crime while Mr. Valenti was 
offense, which is not a crime. 

Board's reliance on Jeffr 
"'!oXft? the employee was-cha 
charged with a disorderly 

In ~olfe, JLUQra, it appears that the employee 
incurred multiple criminal charges and the record 
is de·.toid of any mitigating circumstances. In 
the instant case, howe•ter, at issue is a single 
disorderly persons offense involving a minimal 
amount of a controlled dangerous substance (.3 
grams) and overwhelming evidence of miti 
circumsta~ce~. uncontradicted by any 
eviden:e or testimony. 

(Repiy Exceptions, at p. 2> 
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With respect to the issues raised by the Board as to the 
scope of the penalty, respondent states: 

***We do not disagree that the certification pro­
ceedings in this case were stayed by the Board of 
Education at the request of Mr. Valenti until the 
conclusion of the criminal proceedings and that 
the charges were timely certified there- after. 
Thus, there is no basis for Mr. Valenti to 
contend that he is owed back pay for this 
period. However. it should be noted that the net 
effect of the stay coupled with the 120 days 
withholding of salary has resulted in the 
forfeiture of not 120 days salary but rather 
approximately 180 days salary. Certainly, this 
is the antithesis of a "'minimal" penalty. 

(Reply Exceptions, at p. 7) 

Upon a careful and independent review of the record before 
him, which, it is noted, does not include the transcript of the 
hearing below, the Commissioner adopts as his own the findings of 
fact and the conclusion of law that respondent in this matter is, 
indeed, guilty of conduct unbecoming a teaching staff member. Re so 
finds for the same reasons stated by the ALJ in the initial 
decision, ante. 

The Commissioner likewise notes that the Board of Education 
does not specifically except to the determination that respondent 
not be dismissed. The Board, however, requests a more stringent 
penalty. In this regard, the Commissioner finds himself in full 
accord with the position espoused by the Board, that the mere loss 
of 120 days' salary does not send a message sufficiently strong to 
respondent relative to the seriousness of his misconduct. 
Accordingly, the Commissioner determines that respondent shall 
forfeit salary not only for the 120 days denoted by the ALJ but also 
for the additional 60 days during which the time for restoration of 
salary was tolled, at respondent's request, pending the outcome of 
the criminal indictment. Moreover, lest respondent believe the 
Commissioner minimizes the importance of teaching staff members 
conducting themselves in such a manner as to be a model for the 
youngsters entrusted to them, he also imposes the penalty that 
respondent be retained for the 1990-91 school year at the salary 
level for training and experience that he enjoyed at the time of his 
suspension. 

herein. 
Consequently, the initial decision is adopted as modified 

IT IS SO ORDERED. 

ACTING COMMISSIONER OF EDUCATION 
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ftatr of Nrw !Jrrsry 
OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION OF 

THE BOROUGH OF SPOTSWOOD, 

Petitioner, 

v. 

THE BOROUGH COUNCIL OF THE 

BOROUGH OF SPOTSWOOD, 

MIDDLESEX COUNTY, 

Respondent 

INITIAL DECISION 

OAL DKT. NO. EDU 4588-89 

AGENCY DKT. NO. 145-5189 

Philip H. Shore, Esq., for the petitioner (Shore & Zahn, attorneys) 

Ralph F. Stanzione, Esq., for the respondent 

Record Closed: December 21, 1989 Decided: January 19, 1990 

BEFORE AUGUST E. THOMAS, AU: 

The Board of Education of the Borough of Spotswood (Board) appeals from an 

action taken by the Borough Council of the Borough of Spotswood (Council) under 

N.J.S.A. 18A:22-37 by which it certified to the Middlesex County Board of Taxation a 

lesser amount of appropriations for current expense purposes for the 1989-90 school 

year than the amount proposed by the Board in its budget which was rejected by the 

voters. After the matter was transferred to the Office of Administrative Law as a 

contested case (N.J.S.A. 52: 14F-1 g! ~.).a hearing was conducted on November 29, 

1989, in the OAL, Trenton. The Board filed a posthearing brief on December 13, 

1989 and a reply brief on December 21, 1989. The record was closed on 

December 21, 1989 after receipt of respondent's brief, and the uRn documents in 

evidence received on same date. 

N.,wJ~·n;.t'.vf.,. ~~~ ~:~J'UJIOflport!!ni!\'l'.,'mn!:.•vr:-
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PROCEDURAL HISTORY 

At the annual school election held on April 14, 1989, the Board submitted to 

the electorate a proposal to raise $3,725.407.00 by local taxation for current expense 

costs of the school district for the 1989-90 school year. The voters rejected the 

proposal. The Board then submitted its budget to Council for its determination of 

the amounts necessary for the operation of a thorough and efficient school district 

in Spotswood for the 1989-90 school year. 

After consultation with the Board. Council made its determination and 

cert1fied to the Middlesex County Board of Taxation the amount of $3,550,407.00 for 

1989-90 current expense costs, a reduction of S 175,000.00. The Board contends that 

Council's action was arbitrary. capricious and unreasonable and offered· the 

testimony of its Superintendent and Business Administrator/Board Secretary in 

support of its need for restoration of the requested amount. Council denies that its 

action was arbitrary, capricious or unreasonable and maintains that its 

determination to raise a lesser amount by local taxation is fully consistent with its 

obligation under N.J.S.A. 18A:22-37. 

At the beginning of the hearing, the Board offered an oral Motion to Drsmiss 

Council's Answer because Council identified and itemized only $86,950 of the 

S 175,000 reduction to its budget. The Board asserted that Council has an obligation, 

under the law, to identify all of its reductions, specifically its reductions concerning 

the Board's anterest income and surplus. 

MOTION TO DISMISS 

Having reviewed the briefs submitted by the parties I FIND and CONCLUDE 

that the Board's Motion to Dismiss Council's Answer to its petition for failure to 

specify all of its proposed reductions, is DENIED. However, I concur with the Board's 

position that Council has an obligation to identify with specificity, all of the major 

accounts and line items in which it demands reductions. It is not enough for Council 

to tell the Board to take the remainder of the reductions from anticipated interest 

and/or surplus. 

The facts show that Council reduced the Board's budget by S 175,000 but 

identified only $86,950 by line item. At no point did it indrcate from which line items 

-2-
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the $88,050 deduction should be taken and clearly argued that the Board's 

anticipated interest and surplus would be used so no specific deductions would 

actually be made concerning this sum. 

N.J.A.C. 6:20·2.12 indirectly discusses the appropriate free balance to be 

mainta1ned by a board of education. While there is no spcwfic percentage of a 

current expense budget indicated as allowable surplus anywhere in the New Jersey 

statutes. evolving case law shows that a "reasonable" surplus cannot be depleted. 

(a) A d1strict board of educat1on requesting to exceed the permissible rate of 

increase pursuant to N.J.S.A. 18A:7A-25 shall appropriate all available 

current expense free balance in excess of three percent of the current 

expense budget for the budget year such request is made. 

(b) A distnct board of education, upon the advice of the chief school 

administrator, may request an exception. from the Commissioner, to the 

provision of (a) above. 

(c) Any balance allowed pursuant to (a) ,or {b) above shall be exempt from 

the Commissioner's determination that a reallocation of resources is 

insufficient to meet the district board of education goals, objectives and 

standards. N.J.A.C. 6:20-2.12. 

N.J.S.A. 18A: 7 A-25 governs school district budget increases. The Commissioner 

can approve a greater than otherwise permissible rate of increase if "a reallocation 

of resources or any other action taken withm the permissible level of spending 

would be insufficient to meet the goals, obJectives and standards established 

pursuant to this act. Nothing in this section shall prevent a board of education from 

appropriating additional amounts from miscellaneous revenues or free balances 

during the budget year." N.J.S.A. 18A:7A-25. The free balance or surplus held by a 

school board is meant to provide funds in case of emergency contingencies and is 

not to be used toward the funding of established categories of expenses in final 

budget approval. 

The Superior Court, Appellate Division, affirmed the lower court's dec1sion 

holding that "money required for its expenditures. . " [means) that which the board 

projects it will have to spend, namely, an amount not reducible by deposit income or 

. 3. 
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surplus funds which may be 10 its possession or to its direct credit." Bd. of Ed. F<m 

Lawn v. Mayor, Counctl Fair Lawn, 143 !'i.L Super. 259,273, aff'd, 153 !'i.L Super. 480. 

Fatr Lawn mvolved the disbursement of funds by the muniopality of an already 

approved budget. The municipality wanted the school board to use the surplus it 

tnvested during the year to pay for expenditures and to have the money refunded to 

it lateL The •ssue was one of timing and who would lose the benefit of interest over 

the money in question. 

It ts also clear that the board has the nght, subject 
to ulttmate review by the Commtssioner of 
Educatton, to mamtam a reasonable surplus in 
order to meet unforeseen contingencies. Patently, 
the whole purpose of the board's maintenance of a 
surplus would be defeated if it were required to be 
expensed for regularly budgeted and appropriated 
purposes. It is thus clear that surplus funds, not 
being legally available for regular budgeted 
expenses, could hardly be compelled by the 
municipality to be used to offset anticipated regular 
expenditures for purposes of the N.J.S.A. 54:4-75 
requisition. Furthermore, since surplus funds are 
not usable until a proper contingency arises, the 
dictating financial practicality is for continjilent 
funds to be invested until actually reqwred. . . !!;!. 
at273-274. 

The State Board of Education recently concurred "with the Commissioner that 

the free balance resulting from his decision provides the Board with a reasonable, 

but slender reserve, and we find that to permit the governing bodies to reduce that 

amount further would Jeopardize the Board's ability to meet unforeseen 

expenditures. In so concluding, we reject the view that a governing body may fulfill 

its obligations to determine the amount necessary for each item in order to provide 

a thorough and efficient education by reducing those items on the grounds that 

such predictable budgeted expenses can be funded from free balance, or that the 

Commissioner's directive should be set aside on the basis of free balance that might 

exist at this point." Bd. of Ed. Delaware Valley Regional Htqh School District v. 

Townsh1p Committee of Holland, 1989 SLD Feb. 6, 1989 at 9. The free balance in 

question constituted approximately 4% of the current expense budget. The State 

Board considered this a slender reserve, which was not to be depleted, but left 

untouched in order to meet unanticipated expenses. 

The need for surplus funds has been approved by the Commiss1oner in 

numerous decisions. Recently, in affirming the Commissioner's decision in Bd. of Ed. 

-4. 
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of Delaware Valley, supra, the State Board of Education paraphrased the 

Commissioner as follows: 

Having independently reviewed the record, the 
Commissioner concurred with the AU that no restoration 
was needed to the district's free balance, finding that the 
remaining amount constituting approximately 4% of the 
current expense budget provided a slender but 
reasonable reserve that would enable the district to meet 
unanticipated expenses for the remaining 2/3 of the 
school year. 

In the instant matter, the record shows a current expense budget of $9,358,065 and 

a surplus of $327,921 (C-1; C-2) a 3 1/2% surplus. This surplus clearly falls with1n the 

guidelines as set forth by the Commissioner and approved by the courts. 

N.J.S.A. 18A:22-37 requires that the governing body "determine the amount 

wh1ch, in the judgment of sa1d body or bodies, is necessary to be appropriated, for 

each item appearing in such budget to provide a thorough and effective system of 

schools in the district." In the present matter and in Delaware Valley, the Council 

failed to meet this requirement. In this situation, the Council did not satisfy ~ 

6:24-7.5 which requires that in filing an answer, Council submit both "the amount 

cert1fied for each of the major accounts [and the) line item budget stating 

recommended specific economics together with supporting reasons.· N.J.A.C. 

6 24-7 5(1) & (2). 

This failure by Council in Delaware Valley was not held to be determinative 
since the substantive evaluation of the budget reductions was held to be the primary 

consideration of the Commissioner. H Accordingly, we hold that while the 

concomitant submission of reasons is a requirement in certifying a budget reduct1on, 

it should not be an absolute condition to the municipality's defense to a school 

board appeal. H Board of Education of the Township of Deptford v. Mayor and 

Council of the Township of Deptford, 116 N.J. 305, 319 (1989). nAt the same time, 

we want to stress that if the municipality fails to submit reasons contemporaneously 

with its certification of budget cuts, the Commissioner of Education m the course of 

an ensuing appeal is entitled to invoke a heavy presumption against the educational 

validity of the proposed budget cuts. R !Q. at 320. 

The record shows that the Board's anticipated interest 1ncome falls far below 

the amount proposed by the CounciL In any event, and based on the foregomg 

- 5-
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discussion, Council failed to offer any specifics for a reduction of these funds even if 

the Board had generated a windfall on its investments. 

Based on the above, I FIND that Council has failed to comply with the education 

laws tn reducing the Board's budget by $88,050 in anticipated interest and surplus. I 

CONCLUDE, therefore, that $88,050 will be restored to the budget. 

DISCUSSION 

As the rules require, the Board submitted its written testimony defending tts 

need for the economies effected by Council. As stated earlier, the current expense 

portion of the budget was reduced by S 175,000. The Board reduced its budget as 

demanded; however, it did not reduce the specific line items recommended (except 

for account J-213); rather it reduced its budget utilizing other line items (P-1). In this 

regard, the Superintendent testified that the Board could better meet its obligation 

to the school district by making its own reductions to the current expense account. 

Further, the Superintendent testified that there were fixed and contractual 

obligations over which the Board had no control; therefore, it was compelled to 

make the adjustments it did even though many of the programs reduced would be 

adversely affected. For these reasons, he stated that the Board was unable to make 

the reductions specified by Council. 

The Superintendent testified defending the Board's need for the items it 

actually reduced (P-1) and he was cross-examined by Council. The Superintendent's 

testtmony was not refuted; however, in all fairness to Council, it had not seen this 

document prior to hearing. 

In my judgment, the Board has the statutory authority to make adjustments 

within its current expense account (N.J.S.A. 18A:22-8.1). Therefore, this decision, for 

the greatest part, shall rest on the Board's defense of the specific line items reduced 

by Council. As a matter of fact, the very existence of P-1 leads me to draw an 

tnference that the Board needed the monies cut by Council, with the exception of 

line item J-213, which will be discussed below. 

In any event, each of the line items is here addressed for proper disposition. 

-6-
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LINE ITEM REDUCTIONS 

LINE ITEM DESCRIPTION BOARD'S COUNCIL'S 
PROPOSAL REDUCTION 

110B BD. SEC'S. $165,095 $4,000 
OFC.SAL. 

110F SUP'T'S OFC. 147,029 4,200 
SAL. 

1200 FEES-LABOR 33,000 8,000 
NEGOT'R. 

130A BD. MEMBER 20.425 5,000 
EXP. 

130B B. SEC. OFC. 16,400 7,000 
EXP. 

BON MISC.-STATE 8,0SO 3.000 
CONV. 

213A TCHR'S SALS. 2,7S5,856 20,000 

214A SAL ACC'T. 67,717 1,000 

214B COUNS.' 145,343 2.500 
SALS. 

214E LDT/CSAL. 60,821 750 

215A SEC. SALS. 108,474 2,000 

216A LUNCH/ 33,907 1,000 
AIDE SIMON'S 

.SALS. 

410A NURSES SALS. 107,631 2,500 

SlOB BUSDRVS. 19,058 500 
SAL 

630 HEAT 335,000 10,000 

640 ELEC. 160,000 10,000 

720A MAINT. 50,152 1,500 
CONTR. 

COF./REF. 

720B CONTR. 126,501 4,000 
SVCS.-BLDG. 

ADMIN. 

TOTALS S4,360.459 S86,950 

-7-

425 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 4588-89 

J-110B: 

J-2l4A: 

J-2l4B: 

J-214E: 

J-215A: 

J-216A 

J-410A: 

J-510B: 

LINE ITEM ECONOMIES 

Board Secretary's Office Salary; 

Salary Account; 

Counsellor Salary; 

Learning Disability Teacher Salary; 

Secretarial Salaries; 

lunch Temps, Play Aides and Monitors Salary; 

Nurses Salar.es; 

Bus Drivers' Salaries 

Council's recommended economies in the above accounts are based on the 

Consumer Price Index which it contends is 4.5% in th1s part of New Jersey. Counc1l 

contends that the Board's budget shows an average 9% increase in these accounts; 

whereas, a 6% to 7% increase is reasonable. The Business Admmistrator/Board 

Secretary testified that the average settlement in salanes for teachers, 

administrators and others in Middlesex County was 9% and 1t IS anticipated that the 

Board's settlement w•th its staff would be about the same. 

At the hearing, the Board presented a Memorandum of Agreement whiCh was 

accepted as evidence (J-1). This Agreement shows that the Board and the 

Spotswood Education Association had agreed on a 9.6% increase for the teachers 

association for 1989-90. By letter dated December 11, 1989, the Board notified me 

that this Agreement would most likely be rat1fied in January 1990 and that both 

sides have affirmed the salary increase provisions. 

Based on this testimony and the fact that all salaries are contractual 

obligations, I FIND that the Board has sustained its burden to prove why these 

salaries must be funded as budgeted. Therefore, the reductions in each of the above 

line items is restored. 

J-110F: Superintendent's Office Salanes. 

Council reduced this line item by 2% aiiQwing a 7% increase. Its reasons are 

grounded on the Consumer Price Index and the retired assistant supermtendent who 

w1ll not be replaced. The Board argues that it needs a 9% increase to keep pace w1th 
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the average county settlement and that the Superintendent w1ll have an mcreased 

work load by absorbing some of the duties of the former ass1stant. 

From my review of this testimony,! FIND that the Board has not shown that this 

modest reduction, in light of the circumstances, will cause it to fail in its obligation to 

provide a thorough and efficient system of schools. The reduction is sustained. 

J-213A: Teachers' Salaries. 

CounCil cut $20,000 from this account reasoning that one teaching pos1tion at 

the first grade level should be eliminated. However, the record shows that there are 

96 first grade pupils as of September 30, 1989, requiring at least four teachers, in 

ordinary circumstances. It appears that Council may have based its recommended 

economy on last year's first grade enrollment of 71. Addit1onally, the Board has 

hired an additional fourth grade teacher due to increased enrollments at this level. 

Nevertheless, the total staff has been reduced by 5 1/5 teachers, according to the 

Business Administrator's testimony; therefore, the reduction here is reasonable. It is 

noted that the Board made additional reductions in this item (P-1). The account is 

reduced, therefore, by $25,750. 

J-1200: Fees-labor Negotiator. 

last year was a negotiations year. Counc1l reasoned that the amount in this 

account. though down from last year is still more than double that budgeted m 

1987·88, a non-negotiating year. The Board testimony states that administrators' 

contracts expired on June 30, 1989 and that it was required to begin these 

negotiations in October 1989. Further, the teachers' contract negotiations 

continued into the 1989-90 school year. Additionally, other mandated services not 

required in prior school years are reflected in this account. Among them are: bond 

reg1strar, $2,000; Right to Know Law compliance, $3,500; Asbestos Hazard 

Emergency Response Act compliance, S 10,000; chemical disposal, $2,000; and 

underground tank testing, $2,500. 

Based on the foregoing, I FIND that the Board needs its budgeted funds for the 

reasons stated. This reduction is restored . 

• 9-
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J-130A Board Member Expenses. 

Council states that an mcrease here IS unrealistic considering the f1nanc1al 

satuataon of the Borough. The Busmess Administrator testified that this account was 

erroneously "double budgeted" and 1t has been elimmated. 

Accordingly, the increase IS unnecessary and the reduct1on •s sustained. 

J.130B: Board Secretary Offace Expense. 

Council reduced this item by $7,000 reasoning that the computer program 

could be delayed another year without impairing the educational process. .The 

Board asserts that it has a 5 year lease with IBM and it 1s committed to the full 

ut1hzation of the equipment durmg the lease. 

Based on the foregocng, I CONCLUDE that the momes are commttted and 

necessary; therefore, the $7,000 reduction will be restored. 

J-130N: Miscellaneous/State Convention. 

The record shows that the Board has reduced this item for the past two years. 

In 1987-88tt was budgeted at $9,478; 1988-89, $8,225; and 1989-90, $8,050. Council 

offered no speCific reason for the cut other than a consideration of the financial 

Situation an the Borough of Spotswood. The Business Admimstrator testified that 

this expense was a contractual obligation ofthe Board. 

Based on the record and this testimony I CONCLUDE that th1s expense 1s 

necessary and must be restored to the budget. 

J-630: Heat; J-640: Electricity/Utility Account. 

Both of these accounts were cut $10,000 each. The record shows a substantial 

increase over the amounts actually spent in 1987-88; but only a modest increase over 

the amounts budgeted for 1988-89. 

Based on this record, I CONCLUDE that the modest reductions tn these 

accounts must be sustamed. 

10-
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J -720A: Maintenance Contract Coffee Maker/Refrigerator. 

The Board contends that no such contracts exist as alleged by CounciL The 

Business Administrator testified that the Board is replacmg old electric clocks with 

battery powered docks as the old ones fail. The Board also proposed replacing the 

nurses' refrigerator. 

In view of the defeated budget and resulting cuts by Council, I CONCLUDE that 
the Board has not shown that these items are necessary for the maintenance of a 

thorough and efficient system of schools; therefore, the cut will be sustained. 

J-7208: Contracted Services for Building Administration. 

As shown in account J-1308, the Board is in a lease agreement wtth IBM; 

therefore, no savings can be effected by postponing a new lease purchase 

agreement and maintaining the present system as Council suggests. $2,500 is 

restored. 

Council asserts that a bond ordinance has passed for a new Memorial School 

roof; therefore, the SSOO budgeted is not required. The Board's testimony shows 

that the roof replacement is scheduled for the summer of 1990 and that the SSOO is 

required for repairs before the onset of wmter. I am persuaded by the testimony 

that th1s is a necessary expense; therefore, it will be restored to the budget. 

Council suggests that a new dumpster at a cost of S 1,500 can be postponed for 

another year. Despite the Board protestations to the contrary, I agree w1th Council 
and will sustain this reduction. 

Based on all of the above, a recapitulation of the line items follows: 

- 11 -
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LINE ITEM RESTORATIONS 

LINE ITEM DESCRIPTION COUNCIL'S RESTORED REDUCTION 

1108 BD. SEC'S. $4,000 $4,000 
OFC. SAL 

110F SUP'T'S OFC. 4,200 ·0· 
SAL 

1200 FEES·LABOR 8,000 8,000 
NEGOT'R. 

130A BD. MEMBER 5,000 ·0· 
EXP 

1308 BD. SEC. OFC. 7,000 7,000 
EXP. 

130N MISC.-STATE 3,000 3,000 
CONV. 

213A TCHR'S SALS. 20,000 -0·* 

214A SAL. ACCT. 1,000 1,000 

214B COUNS.' 2,500 2,500 
SALS. 

214E LDT/C SAL 750 750 

215A SEC. SALS. 2,000 2,000 

216A LUNCH/PLAY 1,000 1,000 
AIDES/MON. 

410A NURSES SALS. 2,500 2,500 

510B BUS DVS. SAL. 500 500 

630 HEAT 10,000 -0· 

640 ELEC. 10,000 -0· 

720A MAl NT. 1,500 -0-
CONTR. 

COFJREF. 

7208 CONTR. 4,000** 3,000 
SVCS.-BLDG. 

ADMIN. 

TOTALS S86,950 S35,250 

* Actual reduction by the Board was $25,750 (See P-1) 

**Council's specific recommended economy totaled $4,500. 
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The line item restorations of $32,250, added to the $88,050 restored earlier, 

totals $120,300. Based on the persuasive testimony and that such testimony 

establishes by a preponderance of the credible evidence as set forth above, I FINO 

and CONCLUDE that the sum of S 120,300 must be restored to the Board's budget so 

that 1t may provide for a thorough and efficient system of schools in the Borough of 

Spotswood 

Accordingly. it is ORDERED that $120,300 be added to the tax levy of the 

Borough of Spotswood by the Middlesex County Board of Taxation so that the total 

amount certified to be raised by focal taKation for current expense costs of the 

Spotswood Board of Education forthe 1989-90 school year shall be $3,670,707. 

This recommended decision may be adopted. modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However if Saul Cooperman does not so act in 

forty· five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52: 14B·10(c). 
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I hereby FILE this ln1tial Decisaon with SAUL COOPERMAN for cons1derataon. 

Agency Rece1pt: 

Mailed to Parties: 

JAN 2 ~ 19!10 
DATE 

tp 
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BOARD OF EDUCATION OF THE 
BOROUGH OF SPOTSWOOD, 

PETITIONER, 

v. 

THE BOROUGH COUNCIL OF THE 
BOROUGH OF SPOTSWOOD, MIDDLESEX 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The parties' exceptions were 
timely filed pursuant to N.J.A.C. 1:1-18.4. 

The Board excepts to the AW • s decision insofar as there 
was a transposition error in the amount ordered to be restored when 
the restored line item total of $35,250 on page 12 of the initial 
decision was carried forward on page 13 as only $32,250. The 
Council does not take exception to this error. Moreover, review of 
the figures does indicate an error was made. Thus, the record is 
corrected to reflect a $123,300 restoration ordered by the ALJ. 

The Board next excepts to the AW's conclusions with 
respect to J-130A: Board Member Expenses, averring the ALJ 
misinterpreted the Board Business Administrator • s testimony about 
the double-budgeting of $2,000 for this account. According to the 
Board's exceptions the error was eliminated when the budget was 
refined; thus, the account was accurate when the Spotswood citizens 
voted on the budget. The Counc i 1 does not except to the Board • s 
position as to this account. Therefore, the record is corrected to 
reflect that the double-budgeting of $2,000 was adjusted prior to 
voter action on the budget. 

A review of the record and the Board's exceptions fails to 
provide sufficient information to the Commissioner to conclude that 
the Council's $5,000 reduction in Line Item l30A was arbitrary and 
that said sum is necessary for a thorough and efficient educational 
program in the Spotswood School District. However, insofar as the 
ALJ misperceived that $2,000 of that account represented a 
double-budgeting error, $2,000 is restored to account 130A. 

The Board further excepts to the AW' s conclusions with 
respect to line item J-213A: Teachers' Salaries, averring that here 
too the ALJ misinterpreted the evidence submitted. As to this, the 
Board argues that not only must the $20,000 reduction made by the 
Counci 1 be restored but also that another $30,000 in shortfall in 
that account be made up by ordering the restoration of other line 
item reductions made by the Council. Such restoration is necessary 
according to the Board because after the Council reduced the budget 
by $17 5, 000, the Board reduced the Teachers' Salaries account by 
$25,750 (vs. $20,000 recommended by the Council) as it anticipated 
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restoration of that account. Moreover, whereas the budget was 
arrived at on the assumption of a 9'%. increase in salaries, the 
salary negotiations with teachers resulted in a 9.6'%. increase which 
brought the amount necessary to meet teachers • salaries to $50,000 
over the budgeted amount. 

As such, the Board urges that the full amount of reduction 
by the Council be restored. 

The Council urges that the Board's reasoning is flawed with 
respect to account 213A: Teachers• Salaries, avowing that the Board 
is seeking full restoration of the $20,000 and more, due to the fact 
that it negotiated .a higher than anticipated percentage raise to 
teachers. Council maintains that the Board had control regarding 
that contract and should not have anticipated the line item would be 
restored. Council further urges that a properly prepared budget 
must be prepared as if it would not be restored. Council also avers 
that the Board Secretary testified that any shortfall in the 
Teachers• Salaries account would be satisfied from the surplus 
account. 

Council also argues that: 

Lastly, the Petitioner uniformly, without further 
reasoning, requests that all reductions be 
restored as it needs the funds due to the salary 
increase. It must be clearly noted that the 
Petitioner has a more than adequate surplus 
account and that the surplus account is to be 
utilized for unforeseen expenses such as the 
salary increase. In fact, the Petitioner should 
have foreseen and controlled the expense instead 
of providing an increase in excess of 9.51 for 
each of the next two years during a year in which 
the public defeated its school budget. 

Therefore. the Commissioner should uphold the 
reduction in the 213A account as recommended by 
the Court. (Council's Reply Exceptions, at p. 3) 

The Council in its primary exceptions to the initial 
dec is ion objects to the AW' s restoration of the $88,050 reduction 
to the sur~lus. It argues that the AW unreasonably permitted the 
Board to 1nclude future debts in order to appear to reduce the 
surplus account. More specifically, the Council alleges that the 
surplus account stood at $327.921 or 4t. of the current operation 
budget of $9,358,065, but then an additional $98,911 was erroneously 
deducted from the surplus in order to set monies aside due in the 
1990-91 budget year to the Borough of Milltown and Helmetta. 
According to the Council, it was improper to displace said monies 
from the surplus account in the disputed budget herein as that sum 
was not an expenditure for the 1989-90 school year. Council goes on 
to argue that if the sum of $98,911 were added to the surplus 
account, there would be approximately a 51 surplus account which 
would exceed the current 3-3. 5'%. surplus deemed reasonable for a 
board of education. (Council's Primary Exceptions, at p. 2) 
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Council also urges that the Commissioner should sustain the 
reduction of $7,000 from the 130B account and $2,500 from the 720B 
account, averring that there ·was no testimony provided by the Board 
which demonstrated that the one-year postponement the Council 
recommended would adversely affect the thorough and efficient 
education. Council decries the fact that notwithstanding its 
recommendation to the Board to delay acquisition of a computer 
system, the Board went forward with its lease/purchase and incurred 
additional costs. (!d.) 

The Commissioner has conducted an independent review of the 
record in this matter and concurs with the ALJ's recommended 
decision except as noted herein with respect to the undisputed error 
in calculation of the total reduction being effectuated, $123,300 v. 
$120,300 and the undisputed misinterpretation about the 
double-budgeting of a $2,000 amount in the 130A account for Board 
Member Expenses. The ALJ's conclusion relative to restoration of 
the $88,050 reduced by Council in anticipated interest and surplus 
is supported by the record, particularly in light of the increased 
amount of teachers' salaries not budgeted for by the Soard. 
However, the Commissioner soundly rejects the Board's argument that 
total restoration of all reductions by the Council should be ordered 
due to the negotiation of a contract for teachers' salaries after 
the budget defeat which was in excess of the amount projected during 
budget preparat1on. It is for just such exigencies that a surplus 
is maintained. The surplus restoration already ordered herein 
should more than amply permit the Board to meet its salary 
requirements not anticipated at the time of budget preparation and 
adoption. 

Further, the Commissioner finds meritless the Council's 
argument that $7,000 in the 130B account and $2,500 from the 720B 
account should not be restored because the Board should have 
postponed for one year acquisition of a computer system. As pointed 
out by the Board in its reply and the ALJ, the lease with IBM 
represents funds already committed, and, according to the Board. the 
lease actually commenced during the 1988-89 school year. 

Accordingly, it is ordered that $125,300 be restored to the 
budget and tax levy for the 1989-90 school year for the Borough of 
Spotswood School District. Consequently, the total amount certified 
to the Middlesex County Board of Taxation to be raised by local 
taxation for current expense costs shall be $3,675,707 as reflected 
below: 

Original Tax Levy 
Reduction 
Tax Levy After Reduction 
Restoration by Commissioner 
Tax Levy After Restoration 

IT IS SO ORDERED. 
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Current Expense 

$3,725,407 
175,000 

3,550,407 
125,300 

$3,675,707 
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OFFICE OF AUMIN!STRATIVE LAW 

MIDDLETOWN TOWNSHIP BOARD 

OF EDUCATION, 

Petitioner, 

v. 

ROBERT LEO, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 6890-89 

AGENCY DKT. NO. 286-9/88 

ON REMAND FROM 

OAL DKT. NO. EDU 7218-88 

AGENCY DKT. NO. 286-9/88 

Howard M. Newman, Esq., for petitioner (Kalac, Newman & Lavender, attorneys) 

Marlc J. Bbmda, Esq., Cor respondent (Oxfeld, Cohen, Blunda, Friedman, LeVine &: 

Brooks, attorneys) 

Record Closed: December 11, 1989 Decided: January 23, 1990 

BEFORE DANIEL B. MC KEOWN, ALJ: 

INTRODUCTION 

This matter is on remand from the Commissioner of Education by way of his 

Order dated September 13, 1989 and transferred to the Office of Administrative Law on 

September 14, 1989 as a contested case under N.J.S.A. 52:14-Fl et ~· 
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PROCEDURAL HISTORY 

On Se!)tember 6, 1988 the ~iddletown Townhsip Board of Education (Board) 

certified to the Commissioner of Education for determination under the Tenure 

Emplovees Hearing Law, N.J.S.A. 18A:6-10 ~ !!t9·• charges of incapacity, insubort1ination 

and unbecoming conduct against Robert Leo (respondent) a teacher with a tenure status in 

its employ. The Board had suspended respondent from his teaching duties but elected to 

continue his 5alary which continues during the suspension. After the Commissioner 

transferred the matter to the Office of Administrative Law as a contested case, six days 

of actual hearings were conducted in the matter. 

On July 31, 1989 this judge issued an initial decision in which findings were 

reached that each of the nine charges filed against respondent were proven true by a 

preponderance of credible evidence. Conclusions were reached that the finding:. 

established respondent was incapacitated, that he engaged in conduct unbecoming a 

teacher, and that he was insubordinate. This judge recommended that respondent's 

employment as a teacher with the Board be terminated on the following basis: 

In this case, there are numerous incidents shown to have occurred 
during 1987-88 whieh reflect respondent's incapacity, unbecoming 
conduct, and insubordinate conduct which demonstrate his 
untltness to hold the post of teacher. Those incidents include his 
refusal to communicate with parents, his refusal to send injurerl 
pupils to the nurses, his tolerance of pupils expressing vulgarities 
to him, throwing rocks at him, degrading him by rubbing his 
stomach and messing his hair, becoming involved in an altercation 
with a pupil and ignoring all misbehavior that went on about him. 
Respondent's insubordinate conduct with respect to the Board's 
directive to him to secure a physical examination is another 
manifestation of the attitude respondent adopted during 1987-88, 
voluntarily or otherwise, which shows his incapacity and 
unbecoming conduet. 

Initial Decision, at p.36 

The Initial Decision was forwarded to the Commissioner for his review. The 

Commissioner agreed that each and every charge against respondent was proven true in 

fact. Nevertheless, the Commissioner then ruled as follows: 

** • Given the nature of respondent's problems during 1987-88, it is 
abundantly clear that more than a routine physical, especially one 
conducted by a physician with no apparent knowledge of the 
Board's reason for requesting the exams [it is noted that there is 
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no evidence that any physician at the time conducted any 
examination of respondent because respondent reCused to attend an 
examination as directed by the Board), is needed to determine 
whether or not respondent's incapacity is medical in origin and 
susceptible to cure. Indeed, respondent's very handling of the 
Board's request appears to be more an extension of the obvious 
malaise underlying his recent conduct than an act of conscious 
insubordination. 

Accordingly, even though the charges as framed by the Board have 
been showing to be true, the Commissioner determines to take no 
action to dismiss a teacher of 25 years' service based on one 
inexplicable year of incapacitation, without a clear finding as to 
whether the collective events of that year were an unfortunate but 
short-term aberration or an indication of permanent unfitness to 
teach, and without a finding as to whether respondent's incapacity 
was (or is) the result of an as yet unidentified medical problem, 
physical or mental. Rather than set aside the charges without 
prejudice pending the Board's ordering of the necessary exams, 
however, the Commissioner prefers to order the exams himself 
[citation omitted] thus, obviating the necessity Cor statement and 
appeal procedures which, in view of the present proceedings, would 
only be repetitive in substance and outcome. Further, such a 
dismissal could return repondent to the classroom before a 
determination has been made that he is able to function in his 
present state. 

The Commissioner therefore remands this matter to the Office of 
Administrative Law for a determination of the origin and extent of 
respondent's incapacity. He further directs Robert Leo to submit 
to complete physical and psychiatric examinations by a physician 
or physicians designated by the Board (or ot his own choosing with 
the approval of the Board), the results of which are to made part of 
the record herein. • • • 

The Board immediately filed a motion for clarification of the Commissioner's 

decision and a separate motion for interim declaratory relief regarding the continuation 

of respondent's salary. The Commissioner of Education denied both motions. {PR-1) (PR-

2). The Board then (iled a motion Cor leave to appeal before the State Board of Education 

which was also denied. (PR-3) (PR-4). 

REMAND 

Pursuant to the Commissioner's remand, respondent was administered a 

physical examination by a Richard Commentucci, M.D. on September 27, 1989. Dr. 

Commentucci submitted a written report (PR-5) to the parties of that examination of 

October 17, 1989. In this report, brief as it is, Dr. Commentucci did not find"*** any 

acute medical problems with [respondent]." The Board requested of Dr. Commentucci a 
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more in depth report which he suppJied the parties on October 25, 1989 (PR-6}. Thi!' 

report 'tlso concluded that "no acute medical problems were found [with respondent)". 

Pursuant to the Commissioner's remand, respondent was administered a psychiatric 

evaluation on October 5, 1989 by John P. Vlotley, M.D., who is a Diplomate of the 

American Board of Psychiatry and Neurology. Dr. '\;!otley forwarrl a report (PR-7) date(l 

October 6, 1989 to counsel for the Board who in turn provided a copy to counsel for the 

respondent. 

A hearing on remand was conducted December 8, 1989 at the Monmouth 

County Hall of Records, Freehold. Findings are reached in this Initial Decision on remand 

that respondent suffers from a delusional disorder which has no organic basis but which 

renders respondent completely disabled from performing his duties as a teacher in the 

\fiddletown Township Public Schools. 

EVIDENCE ADDUCED AT REMAND HEARING 

Prior to a recitation of the evidence adduced at the hearing, it is noted that 

the Board strenuously objects to the remand proceedings, particularly that portion of the 

Commissioner's Order regarding a determination of the "origin and extent of respondent's 

incapacity." 'Vloreover, the Board strenuously objects to it being obligated to continue 

respondent's salary under the Order of Remand in light of the fact it proved each and 

every tenure charge it filed against repondent. The Board is of the view that it is being 

dealt with unfairly by having gone through the costly proceeding of a tenure case, having 

proved its chan;es, only to have the proceeding extended by the Commissioner in order to 

inquire into an issue raised only by the Commissioner himself. The Board complains that 

the cost of not only continuing repondent's salary, but of the attendant legal costs of 

continuing this proceeding, is improperly being borne by Middletown Township taxpayers. 

In regard to the evidenee adduced at hearing, both medical evaluations are in 

evidence. The sum and substance of Dr. Commentucei's physical examination of 

respondent has already ~en reported wherein Dr. Commentueci finds repondent suffers 

from no acute medical problems. Dr. Commentucci did not appear at hearing. 
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Manual, because delusions are thj! primary symptom of delusional disorder and the term 

'paranoid' has multiple other meanings which can cause confusion, the revised third edition 

uses term delusional disorder. The Manual .defines delusional disorder as the "* •• 
presence of a presistent, non-bizarre delusion that is not due to any other mental disorder 

shieh as Schizophrenia, Schizophreniform Disorder, or a Mood Disorder. The diagnosis is 

made only when it cannot be established that an organic factor initiated and maintained 

the disturbance." I d. 

Dr. Motley testified that the origin of the disorder is a complex issue which, 

functionally, is associated with biochemical changes in the brain. Dr. :Yiotley opined that 

while a neurological examination, along with a CAT scan, may assist in identifying the 

origin, no guarantees exist that the origin of such a disorder could ever be isolated. While 

Dr. Vlotley testified that he cannot state with any reasonable degree of medical certainty 

those factors which contribiuted to the impairment, certain factors may be speculated 

upon. Dr. Motley is of the opinion that respondent feels slighted and mistreated by school 

authorities, collegues, and pupils. Dr. :Yiotley speculates that perhaps such feelings by 

respondent stemmed from his not being reappointed as department chair of physical 

education or because of the class change, or respondent's negative performance 

evaluations, or some blow to respondent's ego, or the realization at his age, which is about 

50, that he is a mortal being. Or. :Yiotley acknowledges that he cannot unequivocally state 

that any or all factors contributed to respondent's disorder because respondent was vague 

and very guarded in his responses to questions posed during the examination. 

Nevertheless, the very fact respondent was evasive and non-responsive to his questions is 

symptomatic of a delusional disorder. In Or. Motley's opinion, respondent's delusional 

disorder impairment is focused on the occupational, or teaching, sphere as opposed to a 

more personal focus. Dr. Motley testified that In his opinion respondent's transfer to 

another school within the district would not alleviate respondent's disorder because the 

most difficult hurdle to treat delusional disorder is to convince the patient he has the 

illness and pursuade him to at least be willing to try work at trying to solve the disorder. 

The prognosis to assist respondent through his delusional disorder Is, according to Or. 

Motley, very poor because of respondent's refusal to recognize reality which conclusion is 

based on the two hour session with respondent. 

Or. Motley testified that respondent's delusional disorder is not organic in 

nature because respondent does not suffer from bizarre delusion. Furthermore, Dr. 

Motley explains that a organic delusional syndrom results from metabolic or toxic changes 

induced by, as examples, alcohol or drugs neither of which is present here. 

-7-

442 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. :"10. EDU 6890-89 

FINDINGS OF FACT 

The testimony of Dr. :vlotley, the sole witness called to testified in the hearing 

on remand, and his written report of examination administered respondent, I find to be 

trustworthy and credible. Therefore, based on the evidence adduced at the hearing on 

remand order of the Commissioner of Education, I FIND, the following facts to exist: 

l. Physcially, respondent does not suffer from any acute 
medical problems. 

2. Psychiatrically, respondent sufCers from delusional disorder 
which, functionally, is associated with biochemical changes in 
the brain. 

3. It is difficult, if not impossible, to isolate factors which 
contribute to a delusional disorder. 

4. In reSI)ondent's case, the task of isolating factors which 
contribute to his present delusional disorder is made 
impossible for Dr. Motley by respondent's vaugeness and non­
responsiveness to Dr. !\1otley's legitimate questions posed him 
during the examination. The "origin" of respondent's 
delusional disorder cannot be established. Nevertheless, it is 
est11blished that respondent does not suffer from an organic 
delusion disorder, or disorder resulting from toxic or 
metabolic changes caused by alcohol or drugs. 

5. Respondent's present impairment or incapacity, delusional 
disorder, renders him "* • • completely disabled from the 
teaching profession by the nature of his condition." 

6. The prognosis for respondent's recovery from his impairment 
is very poor in that respondent refuses to recognize his 
impairment. 

7. Finally, the Board's argument regarding the asserted inequity 
of being obligated to continue respondent's salary for this 
remand proceeding when the Commissioner agreed on 
September 13, 1989 it proved the charges against respondent 
which charges would otherwise warrant termination of any 
tenured teacher, is referred directly to the Commmissioner 
for his consideration, 

CONCLUSIONS 

I CONCLUDE, pursuant to the Commissioner's request, that respondent's 

physical condition as assessed by Dr. Commentucei is not relevant to the unbecoming 

conduct, conduct manifesting incapacity, and insuoordinate conduct in which respondent 
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engaged during 1987-88 as proved by the Board in the .earlier tenure proceeding. 

FURTHER CONCLUDE that psychiatrically respondent is impaired by ·the illness 

delusional disorder. The "origin" of respondent's.present impairment cannot be isolated or 

identified with any reasonable degree of medical certainty. The "extent" of respondent's 

incapacity renders him incapable of performing his duties as a teacher. The prognosis for 

respondent's recovery from his impairment is poor in light of the fact that respondent 

refuses to recognize the existence of his impairment which refusal is a symptom of the 

impairment itself. 

In sum, and pursuant to the Commissioner's request, the origin of respondent's 

impairment is unknown. The extent of respondent's Impairment renders him incapable 

now and in the foreseeable future of performing duties as a teacher. 

This recommended decision may be adopted, modified or rejected by the 

COMMJSSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 
extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:148-10. 

DA!E 

tmp 

I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

. ~ 
~,, • L Q ~ \U,tl\''J~ 

IEL B. MCKEOWN, ALJ 

Receipt Acknowledged:~ .0~ 
• 

DEPARTMENT OF EDUCATION 
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IN THE MATTER OF THE TENURE 

HEARING OF ROBERT LEO, SCHOOL 

DISTRICT OF THE TOWNSHIP OF 

MIDDLETOWN, MONMOUTH COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION ON REMAND 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Exceptions by 
respondent and replies by the Board were timely filed. 

In his exceptions, respondent argues that, contrary to the 
ALJ' s conclusion that the "origin" of his impairment is unknown 
(Initial Decision, at p. 9), the present proceedings before OAL have 
clearly established a psychiatric disorder as the cause of 
respondent's incapacity. He should, therefore, be permitted to 
utilize his accumulated sick leave for treatment and recovery 
pursuant to N.J.S.A. l8A:l6-4. 

In reply, while concurring that the presence of a 
psychiatric disorder was in fact established, the Board argues that 
the sick leave statute invoked by respondent presumes an illness 
reasonably susceptible to cure. Respondent 1 s prognosis, in 
contrast 1 has been judged poor by both the examining psychiatrist 
and the ALJ, and respondent himself indicated neither an intention 
to undergo treatment nor an acceptance of his diagnosis. Instead, 
""'**[h) e simply and unabashedly desires the benefit of his 
accumulated sick leave, which to current date is 249'/, days.***" 
(Reply Exceptions, at p. 2) 

Such benefit would be counter to the public interest. the 
Board argues. However, should the Commissioner determine to grant 
it, fairness dictates that the following conditions should apply: 
calculation of both sick. day entitlement and the two-year maximum 
leave period should commence upon the date of respondent • s 
suspension (September 6, 1988), since, if he was not ill at that 
time, there would be no basis to sustain his employment in view of 
the charges proven against him; and. further, the Commissioner 
should retain jurisdiction so that, if· respondent fails to offer 
adequate proof·of recovery upon expiration of leave, his tenure can 
be automatically severed at that time. The Board concludes by 
noting that it "cannot continue to be responsible for the salary and 
benefits of Mr. Leo ad infinitum. The costs of this litigation, 
including the medical and psychtatric examinations, coupled with the 
full payment of Mr. Leo's salary and associated health benefits are 
simply staggering and some equitable relief must be allowed." (Id .• 
at p. 4) 

With the record before him now amplified by the instant 
remand proceedings, the Commissioner is satisfied that respondent's 
employment with the Board should be terminated despite his 25-year 
record of satisfactory teaching service to the district. That 
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record earned for respondent the opportunity to demonstrate that his 
unusual behavior during the one-year period in question was due to 
an undiagnosed physical or mental condition for which, given an 
opportunity, he could obtain treatment and a probable cure 
sufficient to return to his teaching duti"es. The present record, 
however, leaves little doubt that this option would not be 
appropriate in respondent's case. Clearly, the psychiatric disorder 
from which he has been found to be suffering is both disabling for 
purposes of performing his teaching duties and likely to be a 
long-term condition, if susceptible to cure at all. Under these 
circumstances, the Commissioner can neither permit respondent to 
return to the classroom nor oblige the district to grant extended 
sick. leave in view of the almost certain prospect that his recovery 
would be insufficfent upon expiration of the permissible leave 
period. 

The Commissioner acknowledges the Board "strenuously 
objects" to the remand proceeding ordered by him. (Initial 
Decision, at p. 4) However, he notes that, had the Board explicitly 
ordered, and followed the necessary procedures for, the psychiatric 
examination that was clearly warranted by respondent's deviant 
behavior at the outset of its recognition of his problem, the 
instant matter could have been resolved much more quickly and at far 
less cost to the Board. Had respondent contested such an order, the 
Board had ample basis to prevail before the Commissioner in 
justifying its request. Presuming that the outcome of the exam 
would have been as it was in these proceedings, respondent's removal 
from the classroom could have been achieved by invoking a 
prohibition against continued service pending recovery under 
N.J.S.A. 18A:l6-l (where the cost of any absence could, at the 
Board's discretion, have accrued to respondent rather than the 
district) or ordering a disability retirement under N.J. S .A. 
18A:66-39. Had the Board still deemed tenure charges necessary, 1t 
could have filed based solely on demonstrated medical incapacita­
tion, with the result that filings and proceedings alike would have 
been much less complex and protracted, with success on the merits 
very likely. By choosing to proceed as it did, the Board offered no 
firm basis on which the Commissioner could conclude that respon­
dent's suddenly aberrant behavior was not due to a temporary condi­
tion susceptible to reasonable efforts at correction, such that 
termination from a position held creditably for 25 years and 
protected by the full force of the tenure laws would be justified. 

As a result of the instant proceedings, however. a clear 
conclusion can now be reached. The Commissioner affirms the AW's 
finding that, due to a delusional disorder with a poor prognosis for 
recovery, Robert Leo is incapable now and in the foreseeable future 
of performing his duties as a teacher. Accordingly, the employment 
of Robert Leo as a tenured teacher in the Middletown Township School 
District shall be and is hereby terminated, effective as of the date 
of this decision. Further, this matter shall be forwarded to the 
State Board of Examiners for its consideration pursuant to N.J.A.C. 
6:11-3. 7(b)li. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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OFFICE OF ADMINISTRATIVE LAW 

ANGELO BRACOLONI, 

Petitioner, 

v. 

THE BOARD OF EDUCATION 

OF THE PRINCETON REGIONAL 

SCHOOL DISTRICT, MERCER 

COUNTY, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 3307-89 

AGENCY DKT. NO. 339-10/88 

Scott A. Krasny, Esq., on behalf of petitioner (Albert, Schragger, Lavine, 
Levy & Segal, attorneys) 

Mark F. Kluger, Esq., on behalf of respondent (Clapp & Eisenberg, 
attorneys) 

Record Closed: September 6, 1989 Decided: February 5, 1990 

BEFORE RICHARD J. MURPHY, AU: 

STATEMENT OF THE CASE AND PROCEDURAL HISTORY 

Petitioner. Angelo Bracoloni. a teacher employed by the respondent Board of 

Education of the Princeton Regional School District, seeks compensation from the 

Commissioner of the Department of Education for sick leave injury payments under 

N.J.S.A. 18A:30-2.1, for July and August of 1988, in connection with an injury 

stemming from a falling plant .that the petitioner alleges occurred on the job. 

Respondent Board, which had denied the claim for sick leave injury, now moves to 

dismiss for lack of jurisdiction. For the reasons set forth below, that motion is 

granted. 
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On May 3, 1989, this matter was transmitted by the Department of Education 
to the Office of Administrative Law for a heanng as a contested case, pursuant to 

NJ S.A. 52: 14F-1 et seq. The Department also transmitted the respondent's motion 

to dismiss the appeal for the lack of jurisdiction. The matter was initially scheduled 

before the Honorable Daniel B. McKeown on July 18, 1989, but adjourned due to 

court conflict by petitioner's attorney and that matter was scheduled before me on 

August 8, 1989, at which time it was determined that petitioner's motion should be 

decided before any fu-rther proceedings were conducted. The record remained open 

until September 6, 1989, for the filing of supplemental pleadings in connection with 

that motion, and the petitioner's motion for default judgment. The due date of the 

opmion was extended until February 5, 1990, due to a heavy case backlog resulting 

from a pending public utility case. I regret any inconvenience that this delay may 

have caused. 

FINDING OF FACTS 

The facts needed to decide this motion are bnef and undisputed: 

1. Petitioner, Angelo Bracoloni, is employed by the Princeton Regional 

Schools as a teacher. On April 29, 1988, petitioner alleges that he 
suffered a work related injury when a plant suspended from a classroom 

ceiling fell and struck him, causmg him to be a~sent from school until 

September of 1988. 

2. The Princeton Regional Schools continued to pay petitioner through June 

30, 1988, to the end of the school year. Petitioner returned to work in 

September 1988, and has brought this action to recover benefits under 

N.J.S.A. 18A:30-2.1 for the months of July and August. 

3. So far as I am aware petitioner has not filed any claim with the Division of 

Workers' Compensation for this injury. 

The question on the Board's motion is whether this matter should be dismissed 

tor lack of jurisdiction, pending resolution by the Division of Workers' 

Compensation. 

. 2. 
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DISCUSSION ANO CONCLUSION OF LAW 

Respondent Board argues that the Commissioner of Education has no 

jurisdiction to entertain petitioner's Stck leave mjury claim under N.J.S.A. 18A:30-2.1 

because ell~.usive original jurisdiction over such claims has been vested in the 

Division of Workers' Compensation by N.J.S.A. 34:15-49. The petitioner teacher 

responds that N.J.S.A. 18A:30-2.1 empowers the Commissioner to award sick leave 

injury pay whtle the injured employee is awaitmg a determination of the Division of 

Workers' Compensation. 

The Division of Workers' Compensation has been granted jurisdiction over all 

claims for Workers' Compensation benefits. NJ S.A. 34: 15-49 expressly provides that 

u[t]he Division of Worker's Compensation shall have the exclusive original 

jurisdiction of 2 1l claims for Worker's Compensatton benefits under this chapter ... 

• H The Supreme Court has interpreted Hexclus1ve original jurisdictionn as used in 

N.J.S.A. 34: 15-49 to mean nthat worker's compensation cases must arise in the first 

instance in the Workers' Compensation Divis1on.H Handleman v. Marwen Stores 

Corp., 53 N.J. 404,412 (1969). See Also, Theodore v. Dover Bd. of Ed., 183 N.J. Super. 

407, 444, A 2d 60 (App. Div. 1982). The Division of Workers' Compensation can 

exercise only those powers legislatively conferred or reasonably implied. Mclean v. S 

& L Steel Co., 141 N.J. Super. 564, 566 (App. Div 1986). Any reasonable doubt of the 

existence of a particular power in the Division is to be resolved against such power 

Conway v. MisterSoftee, Inc., 51 !1.1:_254, 258 (1968). 

The Workers' Compensation Law makes no reference to the Commissioner of 

Education's power to make payments to injured teachers. As to the Commissioner's 

authority to grant sick leave benefits, N.J.S.A. 18A:30-2.1 provides that: 

. 3 
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re<iuced by the amount of any workmen's compensation 
award made for temporary disability. (EmphaSIS Added) ld. 

In Forgash v. Lower Camden County School, N.J. Super. 461 (App. Div. 1985) the 

Appellate Division held that the Division of Workers' Compensation was entitled to 

exercise primary junsdiction over a teacher's controverted claim for work related 

injuries in view of "exclusive original over jurisdiction, which had been legislatively 

conferred. The Appellate Division stated: 

[a)s the express functiOn of NJS.A. 18A:30-2.1 is to 
complement workers' compensation benefits for a strictly 
limited time period, a proceeding pursuant to that statute may 
not be utilized to supplant the function of the compensation 
court. By its terms, this statute contemplates a prior 
determination of a compensable injury by the compensation 
court by consideration by the Commissioner of the eligibility of 
the injured employee for the additional benefits provided by 
the statute. (Emphasis Added) !.Q.. 

The issue of the relationship between the Commissioner's authority under 

N.J.S.A. 18A:30-2.1 and the exclusive original jurisdiction of the Division through 

N.J.S.A. 34: 15-49 was recently addressed by the State Board of Education and 

CommiSSioner of Education (and by me) in Sharon Tompkins v. Hamilton Bd. of Ed., 

11 N.J.A.R. 520 (1987). The State Board. reversing the Commissioner (and me), held 

that, where there is a dispute as to causal connection between the injury and the 

workplace, the Commissioner did not have authority to award sick leave benefits 

under N.J.S.A. 18A:30·2.1, until the Division had determined eligibility for Worker's 

Compensation under N.J.S.A 34:15-49. Because there is a dispute as to causal 

connection in this case, the state Board's ruling in Tompkins controls. In light of the 

above authority, petitioner's claim with the Department of Education is premature 

since the Workers' Compensation Division has not yet acted: his petition should be 

dismissed. 

For the reasons set forth, I CONCLUDE that respondent's motion to dismiss 

should be granted because the petitioner may not seek relief in this case from the 

Department of Education until the Division of Workers' Compensation has exercised 

its sexclusive original jurisdiction." 
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Based upon the above findings of fact and conclusions of law, it is ORDERED 

that petitioner's appeal is DISMISSED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty· five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with NJ.S.A. 52: 148-10. 

I hereby FILE this Initial Decision w1th SAUL COOPERMAN for consideration. 

DATE 

DATEI 

iES 8 1991 
DATE 

ct 

-5 
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ANGELO BRACOLONI, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE 
PRINCETON REGIONAL SCHOOL 
DISTRICT, MERCER COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. No exceptions were 
filed by the parties. 

Upon careful consideration, the Commissioner concurs with 
the ALJ that Sharon Tompkins v. Bd. of Ed. of Hamilton Twp., Mercer 
County, decided by the State Board of Education on December 4, 1987, 
is controlling in this matter. The Commissioner therefore has no 
authority to award sick leave benefits to petitioner under N.J.S.A. 
18A:30-2.1 until the Division of Workers• Compensation has made a 
determination regarding the causal connection between petitioner • s 
injury and the workplace and his eligibility for benefits under 
N.J.S.A. 34:15-49. 

Accordingly, for the reasons stated in the initial 
decision, the Commissioner accepts the recommendation of the ALJ 
dismissing the instant Petition of Appeal and adopts it as the final 
decision in this matter. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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OFFICE OF ADMINISTRATIVE LAW 

ANNA LYNCH, 

Petitioner, 
v. 

WEST MORRIS REGIONAL illGH 
SCHOOL BOARD OF EDUCATION, 

Respondent. 

INrriAL DECISION 

OAL DKT. NO. EDU 7137-89 

AGENCY DKT. NO. 282-9/39 

Nancy Iris Orleld, Esq, for petitioner 
(Klausner, Hunter, Oxfeld, attorneys) 

David B. Rand, Esq., for respondent 
(Rand, Algeier, Tosti&: Woodruff, attorneys) 

Record Closed: January 8, 1990 Decided: January 30, 1990 

BEFORE WARD R. YOUNG, ALJ: 

Petitioner, a tenured teaching staff member, claims entitlement to a position of 

teacher of English as the result of the Board's employment of three non-tenured teachers 

after petitioner was terminated from her position as teacher of Compensatory 

Education/ Reading. 

The Board denies petitioner's claim and asserts the matter should be dismissed 

for an untimely filing in violation of N.J.A.C. 6:24-1.2(bl. 

Nl!w Jer.<l'l' iJ An Equal Opportunity Employer 
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The matter was transmitted to the Office of .\drninistr9.tive Law as a contested 

case on September 21, 1989 pursuant to N'.J.S.A. 52:l4F-l ~ ~·· and was preheard on 

November 1, 1989, at which the parties agreed to submit the matter for summary decision. 

::-l'otwithstanding that counsel for the parties failed to attach evidentiary 

documents to the jointly executed stipulation of facts, the matter is deemed to be ripe for 

summary decision as the stipulations incorporate all relevant facts. The record closed on 

January 8, 1990 at the expiration of the briefing period. :-feither party exercised the 

option to file responsive briefs. 

lt is noted that no applications to intervene/participate pursuant to N.J.S.C. 1:1-

16.1 were filed. 

The rollowing stipulated facts are adopted as FINDINGS OP FACT: 

1. Petitioner, Anna Lynch ("Petitioner") is a tenured teaching staff 

member formerly employed by the respondent, West Y!.orris Regional 

High School District Board of Education ("Board"). The District is 

comprised of two high schools: West '\forris Central High School and 

West Jilorris :vtendham High School. 

2. The following is petitioner's employment history with the Board: 

(a) Petitioner was initially hired on February 1, 1982 as a 

Compensatory Education/Reading Teacher. At the time she 

was hired, she held certification as an Elementar:y Teacher and 

as a Teacher of Reading. 

(b) Petitioner served the district as a Compensatory Education 

Teacher/Reading Teacher from the date of her initial hire 

thr:ough June 30, 1989 with the exception of the 1985-1986 and 

1988-1989 school years. During these years she was on approved 

maternity leaves. 

-2-
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3. On March 22, 1989, petitioner was notified that the Board would be 

terminating her employment as a Compensatory Education 

Teacher/Reading Teacher effective June 30, 1989 due to a reduction 

in force. 

4. Thereafter, petitioner applied for available Teacher of English 

positions within the school district. Petitioner had acquired a 

Teacher of English Certification in September 1988. She never served 

as a Teacher of English, either for the Board or elsewhere. 

5. Petitioner was interviewed for the English vacancies but was not 

recommended for these positions. Ey letter dated June 22, 1989, 

Superintendent of Schools Jack DeTalvo notified petitioner that her 

application for a position as Teacher of English had been rejected. 

6. Presently, the Board employs Patricia Milano, Judith Hutnik and 

Deborah Kent as non-tenured Teachers of English. Ms. Hutnik was 

hired on July 18, 1989 and Ms. Kent was hired on June 19, 1989. Both 

commenced employment with the Board effective September 1, 1989. 

Additionally, Brian Chike was hired as Teacher of English on August 

15, 1989 but resigned shortly thereafter and was replaced by Patricia 

Milano who was hired on October 17, 1989. Neither Milano, Hutnik, 

Kent nor Chike had been employed by the Board prior to these dates. 

The timeliness issue will be first addressed. 

The Petition was !iled with the Commissioner of Education on September 7, 1989. 

The Board argues the cause of action occurred when petitioner was noticed on 

\'larch 22, 1989 of her employment termination as a teacher of Compensatory 

Edueation/Reading due to a reduetion in force. 

-3-
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Petitioner argues tile 90-day period for filing began to run when the Roard 

employed the three non-tenured teachers, which commenced on June 19, 1989 and 

continued to October 17, 1989. 

I reject the arguments of both parties. :-I.J.A.C. 6:24-LZ(b) requires the filing no 

later than the ninetieth day "from the date of receipt of the notice of a final order, 

ruling, or other action •.. which is the subject of the contested case hearing" {emphasis 

added). The issue herein was triggered by the Board's failure to employ petitioner 'IS a 

Teacher of English. Her application for such a position was rejected by notice of the 

Superintendent under date ·)f June 22, 1989. It is not known whether said rejection was by 

the Superintendent or the Board, which I deem to be irrelevant as the date of receipt of 

the notice is determined to be the cause of action. 

I FIND the cause of action occurred on June 22, 1989 and the 90-day period would 

expire on September 20, 1989 (see, New Jersey Lawyers Diary) and further FIND the 

Petition to have been timely filed. I CONCLUDE this issue be be therefore DISMISSED. 

THE ENTrrLEMENT ISSUE 

find it significant to first clarify the issue. Petitioner is not contesting her 

employment termination as a teacher of Compensatory Education/Reading caused by the 

reduction in force. :-lor is petitioner claiming her entitlement to employment as a teacher 

of English due to a seniority right. Her entitlement claim is based solely on her 

contention that her tenure right grants her the priority and preference over non-tenured 

applicants as a matter of law. 

It is undisputed that petitioner is a tenured teaching staff member, and that s~ 

is entitled to placement on a preferred eligibility list as a teacher of Compensatory 

Education/Reading. It is also not disputed that petitioner acquired certification to teach 

English prior to the reduction in force. 

-4-
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ARGU:>IENTS OF COUNSEL 

Petitioner cites Capodilupo v. W. Orange Tp. Ed. Bd., 218 N.J. Super. 510 (App. 

Div. 1987) and Bednar v. Westwood Bd. of Educ., 221 N.J. Super. 239 (App. Div. 1987) in 

support of her contention she is entitled to preference over non-tenured employees with 

the same certification. 

The Board iirst cites Grosso v. Bd. of Ed. of the Boro of New Providence, 1989 

S.L.D. ~- (decided May 22, 1989) for the proposition that the scope of tenure rights is 

determined by the endorsement under which the petitioner served. De Carlo v. South 

Plainfield Bd of Ed., 1988 S.L.D. __ (decided August 8, 1988) is also cited in support of 

that proposition. The Board also cites Grossman v. RR.msey Bd. of Ed., 1988 

(decided November 7, 1988), aff'd State Board 'Vlarch 1, 1989, in further support of its 

contention that mere acquisition of an additional endorsement does not entitle a teacher 

to additional tenure and seniority rights, and that actual service under an additional 

endorsement is required. 

DISCUSSION 

It must first be noted, as previously stated, there is no seniority issue herein. If 

that were so, notwithstanding that seniority does not accrue until one acquires tenure, 

neither petitioner nor the three applicants employed to teach English taught same prior to 

September I, 1989. Their accrual would therefore be zero. 

Case law cited by the Board must be examined. Grosso was a tenured teacher of 

Business who was terminated by a reduction in force (RIP). He claimed employment as an 

elementary teacher over any of six non-tenu!'ed teachers who had been employed prior to 

petitioner's RIP on the basis that he possessed an elementary endorsement. His petition 

was dismissed by the Commissioner because Grosso had never served under his elementary 

endorsement. 
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De Carlo, a tenured supervisor, was noticed of his reassignment as a guidance 

counselor due to an administrative reorganization and claimed employment in one of four 

newly created positions of assistant principal. The new positions were filled by persons 

not tenured as assistant principals. One was filled by the then Guidance Director, which 

created a vacancy in the latter, which was then filled by one who was not tenured in any 

supervisory capacity. The Commissioner held that De Carlo had not accrued any rights 

beyond the role of supervisor, but ordered the Board to place him in the position of 

Guidance Director. 

Grossman, a tenured teacher of business studies, contested the Board's red4ction 

of her hours of employ:nent from full-time to part-time while assigning a non-tenured 

teacher to teach marketing, and also claimed greater seniority than staff members 

teaching law and distributive education courses. The Commissioner dismissed the Petition 

on the basis that Grossman was not currently properly certificated to vie for any of the 

positions claimed either on the basis of tenure or seniority. The Commissioner therein 

stated at 25 that "mere acquisition of an additional endorsement in that area, under which 

she never served does not entitle her to tenure and seniority rights in an area of later­

acquired certification," and exp!'essed a concern of the assertion of bumping rights over 

those who have served under proper certification if Jle held otherwise. 

[n the instant matter, petitioner and the applicants employed to teach English all 

possessed the required endorsement under the instructional certificate to qualify for the 

position at issue. '!either petitioner nor the applicants employed eve!' served in the 

respondent's district under the endorsement l'equil'ed. The only significant difference 

between petitioner and the successful applicants is that the petitioner is a tenured 

teaching staff member in respondent's school district. 

The instant matter is distinguished from Grossman on the basis of certification. 

1t is distinguished from Grosso in that no vacancy existed in the position claimed, and t.hat 

success on his claim would have required an exercise of bumping rights which was rejected 

in Fitzpatrick v. Weehawken Bd. of Ed., 1982 S.L.D. 1500. 
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Bednar is the most recent decision of the Appellate Division which addresses the 

issue herein. I FIND it controlling in this instance. The court said at 241 that "Bednar's 

statutory tenure rights, wholly apart from seniority, bar the school district from reducing 

his hours while retaining a full-time non-tenured art teacher." One :nay misconstrue the 

court's determination as endorsing a bumping right. It would appear that the Board simply 

reduced the employment hours of the wrong teaching staff member. This is further 

addressed at 243 when the court said that "N.J.S.A. 18A:28-IO declares only the rights 

inter ~ of tenured teachers in a RIF. • . • But, the statute does not authorize 

regulatory dilution of tenure rights by affording a non-tenured teacher 'seniority'.~ 

It is noted that the determination herein is in accord with the Commissioner's 

Order to place De Carlo in the position of Guidance Director. No comment is made 

herein on the Commissioner's decision in Grosso, other than it appears to fly in the face of 

Bednar. 

I CONCLUDE the action of the West Morris Board in giving preference to non­

tenured applicants over petitioner for the position of English teacher violated petitioner's 

tenure right. 

The West Vlorris Regional Board of Education is hereby ORDERED to reemploy 

Anna Lynch in the position of teacher of English, and to compensate her with back pay 

since September 1, 1989 in accordance with her placement on the salary guide for the 1989-

90 school year as if she had not been terminated. Said compensation shall be mitigated by 

other earnings for services rendered during the regular hours of the school day. 

This recommended decision may be adopted, modified or rejected by the 

COMMJSSIONER OF THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Commissioner Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

£-U.S.A. 52:148-10. 
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[hereby FILE this Initial Decision with Saul Coope~man for consideration. 

DATE 

DATE 
g 

fE6 '2 19911 

DEP AR UCATION 

----/~ 
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ANNA LYNCH, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE WEST 
MORRIS REGIONAL HIGH SCHOOL 
DISTRICT, MORRIS COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
were filed by respondent ("the Board") and replies thereto by 
petitioner. 

The Board first excepts to the AW's finding that 
petitioner's appeal was timely filed, reiterating its argument that 
tolling of the 90-day limit should have begun on March 22, 1989, the 
date of petitioner • s termination, as she was aware on that date of 
vacancies in English positions in the district. In turning to the 
merits of petitioner's claim, the Board reiterates its reliance on 
Grosso, supra, DeCarlo, supra, and Grossman, supra, and asserts that 
the AW misconstrued Capodilupo, supra, and Bednar, supra, as 
conferring upon tenured teachers a right to positions in all 
endorsements held regardless of whether or not they had served 
under such endorsements. 

In reply, petitioner notes that the Board's allegation that 
she was aware of vacancies in English on the date of her rif is both 
untrue and unsupported by the record. While concurring with the ALJ 
that her petition was timely filed, she also argues that her cause 
of action occurred on the date of the district's hiring of a 
nontenured teacher in a position for which she was qualified 
(June 19, 1989), not on the date of her notice of non-hiring 
(June 22, 1989), as that notice did not indicate to petitioner that 
the successful candidate had no right to the position superior to 
hers. On the merits of her claim, petitioner reiterates her 
reliance on Bednar, supra, and Capodilupo, supra, and further cites 
Barbara Ellicott v. Bd. of Ed. of Frankford Township, Sussex County, 
decided by the Commissioner August 17, 1989 for the proposition that 
tenure attaches to the position of teacher regardless of the subject 
matter taught, as instructional activities are generic in nature. 
In response to the Board's reliance on Grosso, supra, petitioner 
notes that on January 17, 1990, the Legal Committee of the State 
Board of Education issued a report in which it was recommended that 
the Commissioner's decision in Grosso be reversed, holding instead 
that tenure protection attaches to all endorsements on a teacher • s 
instructional certificate. 

461 

You are viewing an archived copy from the New Jersey State Library.



In making his determination in the present matter, the 
Commissioner must first note that, subsequent to the ALJ's rendering 
of his initial decision and the parties' submission of exceptions 
and replies, the State Board did in fact reverse the Commissioner's 
determination in Gro~tso in a decision dated March 7, 1990. In its 
decision, the Board held that 

Given the statutory scheme, we have no choice but 
to conclude that tenure is achieved in and tenure 
protection attaches to all endorsements upon a 
teacher's instructional certificate, not just 
those under which the individual has actually 
served for the requisite period of time pursuant 
to N.J.S.A. 18A:28-5 or l8A:28-6. Tenure 
attaches to a position, and "teacher" is a 
separately tenurable position under N.J.S.A. 
18A: 28-5. *** 

We find no basis in Capodilupo or Bednar for 
concluding that tenure is obtained "w1thin an 
endorsement on an instructional certificate." To 
the contrary, we find that those Appellate 
Division decisions are clear expressions of 
Petitioner's assertion that the scope of his 
tenure protection extends to all endorsements on 
his instructional certificate. The scope of the 
position in which a teacher may be entitled to 
tenure protection is merely limited by the scope 
of his or her endorsements. Thu limitation is 
predicated on the fact that the assignments that 
a staff member is qualified to fill are similarly 
1 imi ted.*** 

Since petitioner was authorized and qualified to 
serve as an elementary teacher by virtue of his 
elementary education certificate, N.J.A.C. 
6:ll-6.2(a)(6), we conclude that he had 
entitlement as a result of his tenure status to 
employment as an elementary teacher as against 
non-tenured individuals, regardless of whether he 
had previously served under that endorsement. 
(emphasis in text) (Slip Opinion, at pp. 4-6) 

Clearly, the decision of the State Board is controlling in the 
instant matter, where the fact patterns for purposes of tinure 
entitlement are virtually identical to those in Grosso, supra. It 
is undisputed that petitioner obtained tenure in the dutrict while 
serving as a Compensatory Education/Reading Teacher and that, at the 
time of her termination, she possessed an endorsement which fully 
qualified her to teach English although she had never served under 
it. Consequently, consistent with the State Board's decision in 
Grosso, the Commissioner must now hold that by virtue of having 
attained tenure as a teacher and holding the instructional 
endorsement necessary to teach English, petitioner is entitled as a 
matter of law to employment, as against nontenured individuals, as 
an English teacher in the West Morris Regional School District. 
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With respect to the question of timeliness, the 
Commissioner notes that the plain language of regulation speaks to 
notice of the final action which is the cause of dispute, so that, 
strictly speaking, petitioner's 90-day filing period should be 
tolled from the date upon which she became aware that a nontenured 
teacher was hired to fill a position for which she was qualified. 
The record before me does not permit this determination to be made, 
establishing only that the Board hired a nontenured English teacher 
on June 19, 1989; that petitioner was notified on or about June 22, 
1989 of her rejection for this position; and that the June 22 notice 
did not in itself serve to indicate that a person with less 
entitlement than she was hired. However, because petitioner's 
appeal was timely filed reckoning even from the earliest possible 
date on which her initial cause of action could be found to have 
arisen (June 19), I find no necessity for further proceedings or 
determinations on my part regarding this matter. 

Accordingly, the initial decision of the Office of 
Administrative Law is affirmed for the reasons stated therein, 
together with the additional reasons set forth above, and is· adopted 
as the final decision in this matter. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

Pendinl!; State Board 
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OFFICE OF ADMINISTRATIVE LAW 

HENRY J. FOX, 

Petitioner, 

v. 

BOARD OF EDUCATION 

OF THE TOWNSHIP OF NEPTUNE, 

MONMOUTH COUNTY, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 1456-89 

AGENCY DKT. NO. 22-2/89 

Stephen B. Hunter, Esq., for petitioner (Klausner, Hunter & Oxfeld, 
attorneys) 

James T. Hundley, Esq., for respondent (Patterson and Hundley, 
attorneys) 

Record Closed: September 5, 1989 Decided: February 5, 1990 

BEFORE RICHARD J. MURPHY, AU: 

Statement of the Case 

Petitioner Henry J. Fox appeals to the Commissioner of Education from the 

action of the respondent Board of Education (Board) in debiting his sick leave 

against a leave of absence due to a work-related injury, allegedly in violation of 

N.J.S.A. 18A:30·2.1. The respondent Board counterclaims for an overpayment to the 

petitioner. The parties have filed cross-mot1ons for dismissal under N.J.A.C. 6:24-

1.2(b) on the grounds of timeliness and, for the reasons set forth, those motions are 

granted. 
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Procedural History 

{1) Date transmitted to the Office of Administrative Law: February 28, 1989; 
(2) Preheanng: May 3, 1989; 

(3) Initial hearing dates: August 4 and 7, 1989 (adjourned pending cross-motions 
for partial summary decision); 

(4} Record Closed: September s; 1989 (on receipt of petitioner's response to 

respondent's cross-motion for partial summary decision); 

(5) Extended decision date: February 5, 1990 (due to a heavy case backlog 

resulting from a pending public utilities case). 

Findings of Fact 

The facts necessary to decide these motions are not in dispute. 

Petitioner was absent a total of 290 days between October 24, 1984 and June 

13, 1988 due to a work-related injury on March 16, 1984. The period of forty three 

(43) days between October 24, 1984 and October 24, 1985 was exempt from being 

charged against his annual and accumulated sick leave. Petitioner claims that the 

remaining two hundred and forty seven (247) days of absence between October 24, 

1985 and June 13, 1988 should have been charged against his annual and 

accumulated sick leave. On September 30, 1988, Acting Superintendent Michael T. 

lake sent a letter to petitioner Henry J. Fox advising him that no further paychecks 

would be issued to him. The letter further requested that the petitioner have his 

attorney contact the Board's attorney to discuss the matter. On October 31, 1988, 

lucille Alfano, President of the Neptune Township Education Association, wrote to 

Acting Superintendent lake on behalf of the petitioner requesting that his 

• accumulated sick days be utilized and that he be paid his appropriate salary until 

such determination is made regarding his injury. N The Board attorney responded on 

November 8, 1988 to President Alfano. Petitioner's counsel advised President 

Alfano that the petitioner had received an overpayment of sick leave benefits and 

that Board Secretary/Business Administrator Antoinette Ruggieri had been 

requested to calculate the amount of the overpayment and to present the 

information to the Board for review. 

On February 3, 1989, the petitioner filed a petition of Appeal to the 

Commissioner seeking, among other things, payment by the respondent of his 

accumulated sick leave during the 1988-89 school year up to March 1, 1989, the 

. 2-
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effective date of his ordinary disability rettrement. On February 28, 1989, the 

respondent filed an answer and counterclaim seeking recovery of $17,264-50, which 

allegedly represented overpayment of sick leave benefits to petitioner through 

September 1 S, 1988. 

There ts no dispute as to the above facts and I so FINO: 

The petitioner has filed a Mot1on for Partial Summary Decision seeking 

dismissal of respondent's counterclaim on the qround that the counterclaim was 

flied beyond the 90-day ttme period established by N.J. A. C. 6:24-1.2. The 

respondent has filed a cross-motion for parttal summary decision seeking dismissal of 

petitioner's counterclaim on the same grounds. 

( 1) Is petitioner's appeal time barred by N.J. A C. 6:24-1.2? 

(2) Is respondent's counterclaim for overpayment also barred by that 

regulation? 

Discussion and Conclusions of Law 

( 1) Petitioner's appeal 

Petitioner filed his petition w1th the Commissioner of Education pursuant 

to N.J.S.A. 18A:6-9, which provides, in part, 

[t)he Commissioner shall have jurisdiction to hear and 
determine, without cost to the parties, all controversies and 
disputes arising under the school laws, exceptmg those 
governmg h1gher educat1on or under the rules of the state 
board or of the commissioner. (Emphasis added] 

The procedure for initiating a contested case before the Commissioner is set 

forth in N.J.A.C. 6:24-1.2: 

{a) [t)o initiate a contested case for the Commissioner's 
determination of a controversy or dispute arising under the 
school laws, a Petitioner shall serve a copy of a petition upon 

- 3-
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each Respondent. The Petitioner then shall file proof of 
service and the original petition with the Commissioner clo 
Director of the Bureau of Controversies and Disputes, New 
Jersey Department of Education, 225 West State Street, CN 
500, Trenton, New Jersey 08625. 

(b) The Petitioner shall file a petition no later than the 90th 
day from the date of receipt of the not1ce of a final order 
ruling or other action by the District Board of Education which 
is the subject of the requested contested case hearing. 
{Emphasis Added] 

The petitioner argues that the Board attorney's letter of November 8, 1988 to 

Lucille Alfano triggered the 90-day time limitation imposed by N.J.A.C. 6:24·1.2 and 

that the Petition of Appeal on February 3, 1989 was therefore timely filed. The 

respondent counters that the September 30, 19881etter terminatmg salary payments 

to the petitioner constituted -notice of a final orderN and that the Petition· of 

Appeal filed on February 3, 1989 was therefore time-barred. 

PetitiOner's request that the Board utilize his accumulated sick leave days from 

1984·1989 is not a "statutory entitlementH and is therefore subject to the lime-bar 

provisions of N.J.A.C. 6:24·1.2. See, North Plainfield Education Ass'n v. Bd. of 

Education, 96 N.J. 587 (1984) (where the Court was asked to determine whether the 

petition to the Commissioner of Education by two teachers who sought credit on the 

salary scale for time spent on sabbatical was t1me-barred by N.J.A.C. 6:24·1.2). 

N.J.S.A. 18A: 30·2.1 establishes the Board's obligation to pay the petitioner his salary 

without charging the absence to his annual sick leave or accumulated sick leave. It 

provides, m part, that the ~employer shall pay to such employee the full salary or 
wages for the period of such absences for up to one calendar year . . . ~ N.J.S.A. 

18A:30-2. Here, it appears that the Board satisfied the dictates of N.J.S.A. 18A:30· 

2.1 by paying the petitioner his full salary (less Workers' Compensation benefits) 
during the period from October 24, 1984 to October 24, 1985. The petitioner is thus 

subject to the time-bar provisions of N.J.AC 6:24-1.2, if he sought to dispute the 

Board's action in terminating his salary. N.J.A.C. 6:24-1.2 provides, • ... [t)he 

petitioner shall file a petition no later than the 90th day from the date of receipt of 

the notice of a final order, ruling or other action by the district Board of Education 

which is the subject of the requested contested case hearing" N.J.A.C. 6:24-1.2(b). 

On its face, the letter dated September 30, 1988 should have put the petitioner 

"on notice of a final order" as required by N.J.A.C. 6:24·1.2. The letter specifically 

informed him that the Board would not issue him any further paychecks and that he 

was "not eligible for continued pay leave". The letter further requested that the 
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petitioner have his attorney contact the Board attorney to discuss the matter. The 

letter unequivocally re1ec_ts or refuses to honor the petitioner's ·request for 

accumulated sick leave. Petitioner argues that the November 8, 1988 letter 

triggered the 90-day time period because it put him on notice of a recoupment 

action being contemplated by the Board. The petitioner, however, initially appealed 

the fact that the Board did not allow him to utilize his accumulated sick leave during 

the 1988-89 school year. I CONCLUDE that he was put on notice of this action by the 

letter of September 30, 1988 and that his appeal is time-barred under N.J.S.A. 6:24-

7.2. 

(2) Respondent's Counterclaim Time-Barred 

N.J.A.C. 6:24-1.2 also applies to local Boards of Education, since there are 

not any specific regulations establishing lesser or greater periods in which Boards 

may file act1ons with the Commissioner. Respondent argues that !he November 29, 

1988 meeting between petitioner's union representatives and the Board secretary to 

review petitioner's records was the first action taken by the respondent concerning 

its recoupment action and that this date triggered the 90-day filing period. The 

respondent, however, was aware that it had allegedly overpayed the petitioner long 

before that date. In its letter dated September 30, 1988, respondent notified 

petitioner that he was N not eligible for continued paid leaveN and that research into 

his case would be initiated "to resolve any outstanding monetary paymentN issued 

to him. This letter indicates that the respondent had "noticeN of the alleged 

overpayment. Any doubt regarding respondent's notice was quelched by 

respondent's letter of November 8, 1988, explicity asserting that the Board 

"appeared" to have made an overpayment and that the exact amount would be 

calculated. The respondent takes the position that the overpayment was due to a 

"misinterpretation of N.J.S.A. 18A:30-2.1, and that it is entitled to recover such 

funds," but the record, shows no indication that the overpayment was due to a 

misinterpretation of existing law. The respondent also submits that no Naction by 
6 

the Board Secretary and presented to the Board for review. N However, the 

respondent had knowledge as memorialized 10 the letters dated September 30, 1988 

and November 8, 1988, which constitutes sufficient notice for purposes of N.J.A.C. 

6:24-1.2. Respondent's counterclaim is therefore time-barred under that regulation 

and I so CONCLUDE. 
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Disposition 

On the basis of the above findings of fact and conclusions of law it is ORDERED 

that petitioner Henry J. Fox's appeal, as well as the Counterclaim of the respondent 

Board of Education of the Township of Neptune, in Monmouth County be 

DISMISSED. 

This recommended decision may be adopted. modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52:148-10. 

I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

DATE RICHARDJ. MU~P ,A 

Receipt Acknowledged: 

JT---0~--
DATE \ DEPARTMENT OF EDUCATION 

Ma1led to Parties: 

DATE 

ct 
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HENRY J. FOX, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF NEPTUNE, MONMOUTH 
COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner filed timely 
exceptions pursuant to the applicable provisions of N.J .A.C. 
1:1-18.4. 

Petitioner agrees with the ALJ's Findings of Fact and 
Conclusions of Law regarding dismissal of the counterclaim filed on 
behalf of the Neptune Township Board of Education. However, he 
excepts to the ALJ's determination that the Petition of Appeal is 
time barred pursuant to N.J.A.C. 6:24-l.Z, the 90-day rule. In so 
concluding, petitioner argues as he did in his post-hearing 
submission that his petition was filed within 90 days of receipt of 
the Board attorney's November 8, 1988 letter, which document 
"***could possibly be read as being representative of some type of 
final ruling by at least a designee of a Local Board of Education. 
Clearly, the September 30, 1988 letter relied upon by the ALJ could 
not possibly be viewed as a document that could put one on notice of 
a final order on (sic) ruling by a Local Board of Education." 
(Petitioner's Exceptions, at p. 2) 

Petitioner further avers that correspondence between his 
union representative and the Board attorney clearly indicates that 
"***even as of November 8, 1988 it was indeed questionnable (sic) as 
to whether the District Board of Education was even aware of the 
controversy regarding Henry Fox's entitlements to the use of his 
accumulated sick leave during the 1988-89 academic year." (Id.) 

In support of these conclusions, counsel for petitioner 
contends: 

Petitioner has maintained. in light of correspon­
dence annexed to these Exceptions as Exhibit B 
(this is Exhibit A attached to Petitioner's 
Summary Decision papers which are also enclosed 
herein), that as of May 20, 1988 the Board 
Secretary/Board Business Administrator James 
Cummings, after communicating with the 
appropriate authorities. expressed to Henry J. 
Fox and his union representatives that Fox would 
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receive payments pursuant to N.J.S.A. 18A:30-2.1 
through June 30, 1988 and thereafter; i.e. during 
the 1988-89 school year, would be able to utilize 
his accumulated sick. leave until the effective 
date of his disability retirement during the 
1988-89 school year. Significantly, it is 
uncontroverted, consistent with the Board 
Secretary/Board Administrator's actions of 
May 20, 1988 (as memorialized in the attached 
correspondence), that Henry Fox received his 
appropriate bi-weekly salary on or about 
September 15. 1988. "Out of the blue" Henry Fox 
received a letter (Exhibit A annexed to these 
Exceptions) that advised him that "on advise 
(sic) of counsel" the Acting Superintendent of 
Schools would not authorize the issuance of a pay 
check to him on September 30, 1988. Henry Fox 
was advised that "it (was) the opinion of 
Attorney Hundley that you are not eligible for 
continued paid leave " Henry Fox was also 
advised that he should have his Attorney contact 
the Board • s Attorney "in the very near future to 
discuss (his) case". (Id.) 

For the above-stated reasons, petitioner submits that the 
Commissioner should reverse the AW's conclusion that his Petition 
of Appeal is untimely. He seeks to have the matter remanded to the 
Office of Administrative Law for an evidentiary hearing on his 
claims. 

Upon his careful and independent review of the instant 
matter, the Commissioner affirms the conclusion of the AW below 
dismissing the Petition of Appeal but rejects the ALJ's conclusion 
that the Board • s counterclaim for recoupment pursuant to N.J. A. C. 
6:24-1.2 is untimely. He so concludes for the reasons which follow, 
not those set forth by the ALJ below. 

In resolving the timeliness issues raised in both the 
instant petition and counterclaim, the threshold inquiries concern 
what constitutes notice of a final ruling or action and when each 
party acquired such notice. 

As to when the Board had notice that it had allegedly 
overpaid petitioner, it is uncontested that the Board through its 
agent, the Board attorney, directed an audit be conducted by 
Mrs. Ruggieri, the Board Secretary/Business Administrator, which 
audit was completed on November 28, 1988. On that date, and not 
before, the Board was put on notice of the exact amount allegedly 
owed by petitioner for salary overpayments following his injury in 
March of 1984. (See Board's Brief in Opposition to Petitioner's 
Motion for Partial Summary Decision, dated August 7, 1989, at 
pp. 13-14.) See also Board's Exhibit F - Letter from James T. 
Hundley dated November 8, 1988 addressed to Ms. Lucille Alfano. 
(Petitioner's Exhibit D in Exceptions) The cause of action for 
recoupment of said overpayment arose once the amount allegedly 
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overpaid had been calculated and made known to the Board. In this 
case, that date was November 28, 1988. The Board filed its 
counterclaim for recoupment on February 24, 1989, 86 days later. 
Accordingly, the Board • s counterclaim was .timely filed pursuant to 
N.J.A.C. 6:24-1.2. 

As to the timeliness of. the Petition of Appeal, the 
Commissioner first notes that all correspondence that tooll:. pl'!-ce 
before the submission of the Petition of Appeal concern1ng 
petitioner • s claim was conducted among the Acting Superintendent, 
the Board attorney, petitioner's union· representative, Ms. Lucille 
Alfano, and petitioner himself. Both the Acting Superintendent and 
the Board attorney are Board agents. At no time did either 
petitioner or his union representative contest before the Board the 
information provided in the September 30, 1988 letter from the 
Acting Superintendent to Mr. Fox or in the November 8, 1988 letter 
to Ms. Alfano from the Board attorney. Accordingly, petitioner must 
be found to have accepted as Board approved, that information 
supplied in those letters, as well as that information secured as a 
result of the meeting on September 29, 1988 following the audit of 
the alleged overpayment. 

In carefully perusing said documents, it is clear to the 
Commissioner that petitioner was fully on notice by September 30, 
1988 that 1) he would not receive any further payments of salary 
from the Board; 2) that he was not eligible for continued paid leave 
relative to accumulated sick leave and 3) that the Board intended to 
pursue recourse on recoupment of alleged monetary payments. That 
the letter from the Board attorney to N.T.E.A. President Lucille 
Alfano clarifies the statements made by Acting Superintendent does 
not alter the fact that disposition was made known to petitioner via 
the September 30, 1988 correspondence. Therefore, Ms. Alfano's 
letter of October 31, 1988 to Mr. Lake, the Acting Superintendent, 
which petitioner seek.s to have the Commissioner establish as that 
event triggering the 90-day time period, represents nothing more 
than a further appeal to the exact same authority that first 
apprised him of his status with the Board. Requests for 
reconsideration of a final board action do not toll the running of 
the 90-day rule. See Marvin J. Markman and Susan M. Markman v. 
Board of Education of the Township of Teaneck., Bergen County, et 
~. decided by the Commissioner August 22, 1986. The Commissioner 
so finds. 

Accordingly, for the reasons stated herein, as well as 
those expressed by the ALJ, the instant Petition of Appeal is found 
to be out of time pursuant to the prescriptions of N.J.A.C. 
6:24-1.2. However, the Commissioner rejects that portion of the 
initial decision finding the Board's counterclaim untimely, and 
accordingly, remands for resolution of those matters raised in the 
counterclaim to the Office of Administrative Law. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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HENRY J. FOX, 

PETITIONER-APPELLANT, 

V. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF NEPTUNE, MONMOUTH 
COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 16, 1990 

For the Petitioner-Appellant, Klausner & Hunter 
(Stephen B. Hunter, Esq., of Counsel) 

For the Respondent-Respondent, Patterson & Hundley 
(James T. Hundley, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

August 1, 1990 
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!tntr of Nrw Dtrsry 
OFFICE OF ADMINISTRATIVE LAW 

GEORGE C. PIERSON, 

Petitioner, 

v. 

BOARD OF EDUCATION OFTHE 

CITY OF CLIFTON, PASSAIC COUNTY, 

Respondent 

Wayne J. Oppito, Esq., for petitioner 

INITIAL DECISION 

OAL DKT. NO. EDU 9371-88 

AGENCY DKT. NO. 375-12/88 

Patrick C. English, Esq.; for respondent (Dines & English, attorneys) 

Record Closed: December 29, 1989 Decided: February 2, 1990 

BEFORE ARNOLD SAMUELS, AU: 

The petitioner, George C. Pierson, an employee of respondent, the City of Chtto~ 

School District (Board}, appeals from a denial by the respondent of his claim for 

reimbursement of$10,000 in legal fees he paid to an attorney. 

PROCEDURAL HISTORY 

The petitioner filed a verified petition with the Commissioner of Education on 

December 5, 1988, clatmmg that he was entitled to be reimbursed for aS 10,000 legal 
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fee payment in accordance with the provisions of N.J.S.A. 18A: 16-6.1 The Board 

filed an answer on December 15, 1988, essentially alleging that petitioner's claim did 

not qualify for reimbursement under the statute. 

The Commissioner of Education transmitted the matter to the Office of 

Administrative Law on December 22, 1988, for hearing and determination as a 

contested case pursuant to N.J.S.A. 52: 14F-1 et seq. A prehearing conference was 

held by the Office of Administrative Law on July 25, 1989, and a prehearing order 

was filed, which defined the issues, fixed a hearing date, provided for discovery, and 

dealt with other procedural matters related to the forthcoming hearing. 

The Board filed a motion for summary decision, which reached the Office of 

Administrative Law on November 8, 1989. (For some reason, the motion was filed 

with the Commissioner of Education. despite the fact that the matter had been 

transmitted to the Office of Administrative Law ten months earlier.) The petitioner 

filed papers in opposition on November 9, 1989, and a reply memorandum was filed 

by respondent on November 16, 1989. Since oral argument was requested and the 

plenary hearing was scheduled to be held on November 21, 1989, counsel were 

advised that insufficient time remained before the hearing for the motion to be 

argued and decided, and the arguments presented would be considered at the end 

of the case, in the initial decision. 

The plenary hearing was held on November 21, 1989 10 the Off1ce of 
Administrative Law in Newark, New Jersey. The petitioner, George C. Piers6n, 

testifiea in his own behalf, and he presented one witness, Miles Feinstein, Esq., the 

attorney to whom the disputed fee was paid. The respondent did not call witnesses, 

but relied on the testimony of petitioner and his attorney. Fifteen exhibits were 

marked in evidence, as described on the list attached to this decision. The parties 

submitted posthearing briefs and memoranda containing arguments in support of 

their respective positions, and the record closed on December 29, 1989, when the 

last submission was filed. 

THE ISSUE 

The sole issue, as stated in the prehearing order, is as follows: 
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Whether the Board is obligated to reimburse the legal fee claim to petitioner 1n 

accordance with N.J.S.A. 18A: 16-6.1. 

DISCUSSION OF THE TESTIMONY AND EVIDENCE 

The petitioner, George C. Pierson, testified that in 1986, when he was Director of 

Special Education in the Clifton school system, he learned that someone on his staff 

(a psychologist. Charles E. LePrince) had possibly engaged in child abuse or 

molestat1on in previous years. According to the petitioner, he spoke to the 

Superintendent of Schools about the problem. Then, approximately one year later, 

criminal charges were filed against Mr. Pierson for having concealed evidence or 

evaded discovery of an aggravated sexual contact perpetrated against children, in 

violation of N.J.S.A. 2C:29-3c, a crime ofthe fourth degree. See. Exhibit J-1. 

The petitioner consulted with the attorney for the Board of Education, who 

advised him that, because of a possible conflict of interest, it would be best if he 

retained his own attorney. Mr. Pierson immediately retained Miles Fe1nstein, Esq., 

who specializes in criminal matters. The attorney advised Mr. Pierson that his fee 

could vary between SS,OOO and S25,000 for the criminal defense, depending on the 

amount of time and work involved. In October 1987, Mr. Pierson paid SS,OOO to the 

attorney as an advance retainer. 

The petitioner testified that Mr. Feinstein made three municipal court 

appearances soon thereafter, in the preliminary proceedings. Each appearance was 

for a half-day, and most of the time was spent waiting. Mr. Pierson stated that the 

last court appearance made by the attorney was on October 21, 1987, in the Clifton 

Municipal Court, where a probable cause hearing was scheduled but not held. (it 

was stipulated that the matter had been referred to the Passaic County Grand Jury 

without a probable cause hearing.) Mr. Pierson testified that, while waiting for his 

grand jury appearance, he and the attorney engaged in numerous telephone calls 

dealing with subjects such as how to respond to inquiries from the press, how to deal 

with the grand jury, how to handle requests for resignation from his position, etc. 

The petitioner and Mr. Feinstein then appeared before the grand jury in January 

1988. Mr. Pierson's testimony took one day, after waiting and not being reached on 

an earlier day. 

. 3-
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On February 10, 1988, the Passaic County C_lerk's Office reported that, after due 
consideration by the grand jury, no indictment was found against George Pierson. 

This is known as a "no bill," which effectively eliminates any continued prosecution 

on the complaint. However, the petitioner testified that he continued to utilize Mr. 
Feinstein's services after the "no bill" was returned in early February 1988. He 

believed that the Clifton governing body was looking into the possibility of raising 

other charges against him. 

Grand jury proceedings were still under way in the case against Mr. LePrince, who 

had been charged with various acts of official misconduct and sexual assault on a 

student or students. The petitioner was summoned to testify before that grand Jury, 

and he did so in February 1988. Although he had been cleared as a defendant, he 

was a witness before the grand jury in the LePrince matter. He was represented 

there, in his capacity as a witness, by Mr. Feinstein. See, Exhibit J-5. 

Soon thereafter, in late February and March 1988, various persons and agencies 

sought permission from the court to obtain copies of the grand jury minutes, which 

normally are confidential and privileged. According to the petitioner, Mr. Feinstein 

continued to represent him in connection with these proceedings. which were also 

tied to the LePrince prosecution. No additional charges were filed against Mr. 

Pierson. 

In March 1988, Mr. Feinstein requested payment of an additional S10,000 in legal 
fees. The petitioner paid this amount to the attorney on March 25, 1988. See, 

Exhibit J-7. At that point, he had paid a total of $15,000 to Mr. Feinstein for legal 

services. He then requested reimbursement of the entire S 15,000 from the Clifton 

Board of Education. In support of this request. the petitioner submitted copies of his 
two checks to Mr. Feinstein, dated October 13, 1987 and March 25, 1988. No 

itemized bill from the attorney was included. See, Exhibit J-8. 

The Board of Education decided to pay the entire $15,000 to Mr. Pierson in 

reimbursement, despite the fact that no supporting itemized bill was submitted. 

The full payment, $15,000, by the Board to the petitioner on May 16, 1988. See, 

Exhibit J-9. 

4 
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In the meantime, the prosecution against Mr. LePrince was still continuing, and a 
motion was made in that matter for an order releasing the transcript of grand jury 
testimony six months earlier (when Mr. Pierson testified), for possible use in the 

LePrince prosecution. Mr. Feinstein wrote a letter to the assignment judge of PassaiC 

County on June 20, 1988, wherem he consented to relevant portions of the 

transcripts being turned over to the LePrince defense attorney, provided the 

information was not publicly disseminated. 

Mr. Pierson testified further· that he continued to confer w1th Mr. Feinstem 

thereafter because the LePrince defense attorneys wanted support and input from 

him. 

On September 8, 1988, Mr. Pierson paid an additional $10,000 to Mr. Feinstein, at 

the attorney's request. He then requested reimbursement of this additional amount 

from the Clifton Board of Education, pursuant to the same statute under which the 

$15,000 was reimbursed in June. This request was denied by the Board in a 

memorandum to Mr. Pierson from the Board's attorney on September 30, 1988, 

which stated that the Board could, under no circumstances. be responsible for 

additional "lump sum" legal fees, without an item•zation that would enable the 

Board to accurately assess the reasonableness of such fees. See, Exhibit J-13. An 
itemized bill was never submitted. 

Mr. Feinstein has since continued to represent Mr. Pierson in matters ostensibly 

collateral to all of the foregoing matters; writing letters, attending meetings, 

providing various information and engaging in telephone calls. No court 

appearances have been involved. 

When cross-~xamined, Mr. Pierson acknowledged that Mr. Feinstein never sent 

any bill or statement after March 1988. when Mr. Pierson submitted the $15,000 

voucher that was paid by the Board. After March 1988, the petitioner's ned contact 

with Mr. Feinstein was in June 1988, when the LePrince defense attorneys moved for 

a copy of the grand jury transcnpts. Then, three months later, in September 1988, 

the LePrince attorneys requested certain notes and records. However, during the 

period of time since the "no bill" was returned in February 1988, no additional 

charges had been filed or were pending against Mr. Pierson. Nevertheless, he 

testified that he felt there was always the threat that new charges might be filed 
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against him. The petitioner acknowledged that after the S 15,000 reimbursement 
was paid to hiM by the Board and before the request for additional $10,000 was 

made, the Board's attorney informed him that an itemized statement of legal 
services was necessary m order for the Board to consider the quest1on of 

reasonableness under the statute. 

The petitioner's attorney, Miles Feinstein, also testified .. He mdicated that he 

in1tially told Mr. Pierson that he never based his charges on time spent, such as on an 

hourly basis. After considering the criminal complaint that had been filed against 

the petitioner, Mr. Feinstein told him in advance that his charges, on a complete case 

basis, could vary between a minimum of $5,000 and a probable maximum of 

$25,000. 

Mr. Feinstein provided some details of his early representation: ascertaining the 

facts, appearing in municipal court for arraignment and a bail hearing, speaking to 

detectives and prosecutors, appearing at the probable cause hearing in municipal 

court and reviewing all aspects of the case with Mr. Pierson before the grand jury 

appearance in January 1988. He had to decide if his client should agree to testify 

before the grand jury, and much consultation revolved around that question. Mr. 

Feinstein then appeared with the petitioner on the day he test1fied, and the "no 

bill"' resulted almost immediately thereafter. 

Mr. Feinstein then testified to the continuing services he rendered to Mr. Pierson 

in January and February after the "no bill" was returned. These included requests by 

the LePrince attorneys and others to obtain copies of the earlier grand jury minutes. 

According to Mr. Feinstein, he engaged in a substantial amount of consultation and 

correspondence dealing with this subject, culminating in Mr. Pierson's appearance as 

a witness before the LePrince grand jury on February 16, 1988. Mr. Femstein 

testified that he consulted with Mr. Pierson, primarily because a Clifton police 

captain was unhappy about the Pierson •no bill" and had charged collusion 

between Mr. Feinstein and the prosecutor's office. This police captam wanted Mr. 

Pierson to be investigated further, and he publicized his continuing unhappiness. 

According to the attorney's testimony, both he and Mr. Pierson were worried about 

the possibility of new charges, because the principle of double jeopardy does not 

necessarily apply after a Hno bill• is returned by a grand jury. 

6. 
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Mr. Feinstein also testtfied that he provided additional consultation services to 
Mr. Pierson because of their concern about possible ·administrative proceedings 

agamst the petitioner's employment by the Board of Education. 

In the meantime, the LePrince matter was ongoing, and the police captain 

mentioned above was still making statements expressing his opinion that Mr. 

Pierson should be charged with additional or further offenses. This involvement by 

the police captain came to naught, and he was removed from his positton as Captain 

of Detectives before the LI~Prince grand jury convened, even though he kept making 

statements adverse to Mr. Pierson. When asked about the actual effect of these 

statements, Mr. Feinstein stated, "It just gave us concern." 

Referring to his billing, Mr. Feinstein testified that he never billed anything ·to Mr. 

Piersc>o in writing after March 1988. His requests for additional fees were all oral. 

Furthermore, the attorney stated that he never bills for work done, and he does not 

make or keep any notes of services rendered, upon which an itemized bill might be 

based. Mr. Feinstein stated that he considers a total of $25,000 in fees for all of the 

services rendered to date to Mr. Pierson to be very reasonable, especially in a 

criminal case in which the man's life, future and well-being was at risk. He stated 

further that, even if he had not picked up the file since March 1988, he still would 

have charged $25,000. 

FINDINGS OF FACT 

The relevant facts involved in this matter are virtually undisputed. However, 

certain facts need to be emphasized: 

The criminal charge against petitioner was issued on October 12, 1987. The 

charges involved the alleged concealment by Mr. Pierson of evidence of a crim~ 
committed by Charles lePrince, a former school psychologist in the respondent 

district. 

Petitioner retained independent counsel at the suggestion of the board attorney. 

7. 
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Petitioner paid his attorney a $5,000 retainer soon thereafter, in October 1987. 

Counsel had advised Mr. Pierson that the criminal defense could cost anywhere 
between $5,000 and $25,000, depending on the work required. 

The attorney began rendering services immediately, including appearances in the 

Municipal Court in connection with arraignment and a probable cause heanng (not 

held), contact with prosecutors and investigators, consultation with hts client, and an 

appearance before -the grand jury in January 1988, approximately three months 

after the complaint was filed. 

In January 1988 (communicated to petitioner by letter from the county clerk on 

February 10, 1988), a "no bill" was issued by the grand jury, stating that after due 

consideration, no indictment had been found against Mr. Pierson. 

Petitioner appeared as a witness before the LePrince grand jury in February 1988, 

and he was represented by his attorney in connection with that appearance. 

In February or March 1988, petitioner's attorney requested payment of an 

additional $10,000. No bill, itemized or otherwise, was given to the petitioner. 

Petitioner paid the $10,000 to his attorney by check dated March 25, 1988 At the 

same time, he submitted a voucher for reimbursement of the total legal fees patd to 

date, S 15,000, to the Clifton Board of Education. 

The Board paid the fullS 15,000 to petitioner, by check dated May 1 6, 1988. 

Petitioner had no further contact with his attorney from March 1988, when he 

received the $15,000 reimbursement, until June 1988, when defense attorneys for 

Mr. LePrince and others moved for copies of the January grand jury transcripts. 

No new or additional criminal charges were issued against petitioner after the 

"no bill" was returned in January 1988. However, a captain of police in Clifton, who 

was unhappy with the failure of the grand jury to return an indictment agamst 

petitioner, persisted in making statements that disturbed petitioner and caused him 

to fear the possibility of renewed or additional charges. Nothing ever came of those 

8. 
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fears or the police captain's unhappiness, and the officer was removed from his 

position. 

The attorney performed other services collaterally connected to the above 

events, and those services continued into 1989. Most of these serv~ees revolved 

around the LePrince defense, and did not involve any charges against Mr. Pierson. 

Some of these services also included consultations relating to the possibility of future 

administrative proceedings against the petitioner, in connect1on with h1s 

employment. 

The attorney requested, and petitioner paid him, an additional S 10,000 in legal 

fees on September 8, 1988. 

The Clifton Board of Education refused to reimburse this $10,000 to the 

petitioner, claiming that the statute providing for such reimbursement was not 

complied with. 

Petitioner did not submit an itemized bill from his attorney, or any b1ll, '" 

connection with the $10,000 reimbursement request in September 1988, even 

though he was asked to do so by the Board. Petitioner's attorney did not render a 
bill for his legal services, since this is a practice he never engages in. He only makes 

oral requests for payments. Additionally, the attorney has no notes, memoranda or 

other records of the specific services rendered that m1ght be used to support an 

item1zed b1l!. 

LEGAL DISCUSSION AND CONCLUSIONS 

Indemnity of officers and employees in certain crimmal actions. 

Should any criminal action b<: instituted against any such person for any 
such act or omission and should such proceeding be dismissed or result in 
a final disposition in favor of such person, the board of education shall 
reimburse him for the cost of defending such proceeding, including 
reasonable counsel fees and expenses of the original hearing or trial and 
all appeals. 
N.J.S.A. 18A: 16-6. 1. 

The words H any such person for any such act or omissionu in the above statute 

refers to the more fully defined provisions of N.J.S.A. 18A. 16-6, which deals with the 

. 9. 
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indemnity of officers and employees against civil actions. The employees, acts or 

omissions in that statute are defined as "any person holding any office, position or 

employment under the jurisdiction of any board of education, ... for any act or 

omission arising out of and in the course of the performance of the dut1es of such 
office, position, employment .... " 

It is uncontested that the criminal action instituted against the petitioner fell 

w1thin the purview of the statute, N.J.S.A. 18A: 16-6.1. 

The Board claims that it fulfilled its obligations of reimbursement when it paid 

petitioner for all legal fees he incurred in the defense of the criminal charges, up to 

and including the favorable grand jury action resulting in a "no biiV and that any 

legal ;fees paid for subsequent services no longer involved the defense of any 

pending or actual criminal action. 

Additionally, respondent claims that it was impossible for the Board to determine 

1f any of the counsel fees were reasonable, because of petitioner's failure to provide 

documentation that might enable the Board to make such a judgment. 

While there is no specific statute or rule plainly indicating that a criminal 

complaint is definitely dismissed or an acquittal entered following a "no bill" or 

failure of a grand jury to return an indictment, the criminal defense is cons1dered to 

be successfully terminated at that point. 

A grand jury which investigates a charge against a person and as a result 
does not return an indictment against the person, at the request of the 
person and upon the approval of the court which summoned the grand 
jury, shall issue to that person a report or statement indicating that a 
charge against the person was investigated and that the grand jury did 
not from the evidence presented return an indictment. The report or 
statement shall be issued upon completion of the investigation of the 
suspected criminal conduct, or series of related suspected criminal 
conduct, but not beyond the end of the grand jury's term. 
N.J.S.A. 2A:73B-2a. 

Additionally, if a person is called before a grand jury for a purpose other than to 

investigate a charge against that person, he or she may request a statement 

indicating that he or she was called only as a witness to an investigation which did 

not involve a charge againstthe person. N.J.S.A. 2A:73B-2b. 

' ~ 0. 

483 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 9371-88 

No person shall be held to answer for a crimmal offense, unless on the 
presentment or indictment of the grand Jury, except in cases of 
1mpeachment, or in cases now prosecuted without indictment, or ansing 
in the army or navy or in the militia, when in actual service in time or war 
or public danger. 
N.J. Constitution, Art. 1, §8. 

CONCLUSIONS 

It is CONCLUDED that the Board's position is correct in both of its assertions. The 

defense against the criminal charges was successfully concluded in January 1988 

when the grand jury returned its no bill. Approximately two months later, at the 

end of March 1988, the attorney requested an additional payment for services 

rendered. The full amount expended for legal fees up to that point, $15,000, was 

approved and reimbursed to the petitioner. The additional $10,000 fee payment 

was not requested by the attorney until September, six months after the March 1988 
payment. That $10,000 was for services rendered from March through September. 

Such services did not involve the defense of any pending criminal charges against the 

petitioner. Instead, the services were primarily rendered in connection with Mr. 

Pierson's appearance as a witness before the lePrince grand jury, concerns over 

whether the lePrince defense counsel and others might have access to the earlier 

grand jury transcripts, and discussion of possible administrative actions (not criminal) 
against the petitioner's employment. 

The statute is specific. It does not mclude reimbursement of legal fees because of 

fear. anxiety or apprehension about possible criminal charges that have not yet been 

instituted, or for being a witness in a grand jury proceeding against another. The 

statute refers to the cost of defending against criminal action that has been 
instituted. No criminal action was instituted or pending against petitioner when the 

attorney rendered the services for which he charged the $10,000. 

The statute also provides that criminal defense reimbursement to an employee 

shall nclude reasonable counsel fees. The Board was not given any informatio.n by 

the petitioner or his attorney that might enable it to make a determination of 

reasonableness, and the attorney steadfastly holds to his position that he did not 

and does not bill or itemize for services rendered. The absence of any such billing or 

itemization is unreasonable in and of itself, which supports a finding by the Board 

that it was not presented with a counsel fee that it could possibly find to be 

11· 
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reasonable. The Board's largess is noted with respect to the first $15,000 requested 

and paid. While that is not in issue, even there the Board might have declined to 

reimburse for the same reason. 

Therefore, it is ultimately CONCLUDED that the petitioner has failed to prove, by 

a preponderance of the credible evidence, that he is entitled to the $10,000 

re1mbursement sought. His request is not in compliance w1th_ requirements of the 

statute, N.J.S.A. 18A: 16-6. 1. 

It is therefore ORDERED that respondent's action, declining to reimburse the 

subject $10,000 paid by petitioner to his attorney in legal fees, pursuant to N:J.S.A. 

18A: 16-6.1, be AFFIRMED and the petition DISMISSED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52: 14B-10(c). 

I hereby FILE this initial decision with SAUL COOPERMAN for consideration. 

~~ )_ ~/fftJ AAN~ _/~----

Date I 

til /ilffiJ 
ate 

ms/e 

Re1?~~ 
DEPARTMENT OF EDUCATION 

Mailed to Parties: 

. 12 . 
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GEORGE C. PIERSON, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF CLIFTON, PASSAIC COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Timely exceptions 
were filed by petitioner and replies thereto by respondent. 

Petitioner initially excepts to the ALJ's finding that no 
criminal action was pending agaill9t him when he paid the disputed 
$10,000 fee to his attorney in September 1988, such action having 
been concluded with the "no bill" handed down by the Grand Jury on 
February 10, 1988. Instead, petitioner argues, 

It is convincingly clear from the unrebutted 
testimony of Mr. Feinstein that this matter did 
not cease on February 10***. In this case, a 
school administrator conscientiously performing 
his duties was drawn into a criminal matter 
because of the politics of the situation. 
Petitioner was accused of hindering a police 
investigation by not immediately reporting an 
allegation of child abuse. The Passaic County 
Grand Jury heard the evidence against petitioner 
and determined that there were not grounds to 
indict him. 

A police officer in the City of Clifton was not 
satisfied with the decision of the Grand Jury and 
attempted to resurrect the charge in other legal 
forums and in the press. Furthermore, the 
criminal proceedin~s against the alleged child 
abuser [were] ongo1ng simultaneously. In light 
of all circumstances at the time, Mr. Feinstein 
was continually representing petitioner. 

The crime that petitioner was charged with was 
directly and intricately related to the crime the 
former school psychologist was charged with.*** 
[I]t is an oversimplification on the part of the 
ALJ to state that there was no longer a criminal 
charge against petitioner the day the Grand Jury 
found a "no bill". Rather, the criminal defense 
for petitioner continued until the criminal 
p:oceedings against the former school 
psychologist concluded, which was November 
1989.*** (Petitioner's Exceptions, at pp. 2-3) 
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Petitioner then excepts to the ALJ's determination that the 
attorney's fee in this matter was not reasonable, and in particular 
to his conclusion that lack of itemized billing is unreasonable in 
and of itself. In support, he relies upon arguments made in his 
prior brief on the merits. These arguments center on criteria 
established in Singer v. State, 95 N.J. 487 (1984), which include 
amount of time and labor spent by counsel, novelty and difficulty of 
issues presented, the attorney's customary fee, the attorney's 
experience and reputation, exclusion of other employment by the 
attorney and the undesirability of being associated with the cause. 
In applying these criteria to the case at hand, petitioner relies on 
his own testimony and that of Hr. Feinstein to claim that 
Hr. Feinstein is an attorney of outstanding reputation in the field 
of criminal law, and that he spent a "significant" amount of time on 
the case, including court and grand jury appearances, meetings with 
petitioner, preparation, meetings and/or telephone conversations 
with judges and attorneys, and endured a "constant barrage" from the 
press, all of which took time away from other clients and made the 
case "like an albatross around his neck"***. (Petitioner • s Brief, 
at pp. 5-7) 

Petitioner finally argues that another S~nger 
consideration, equity, should require the Board to reimburse h1m in 
full. Petitioner holds that he did nothing wrong, yet was forced to 
spend $10,000 of his own money to exonerate himself with respect to 
char~es arising from performance of his duties as Director of 
Spec1al Services: moreover, the Board is better able to absorb this 
cost than he. Therefore, fairness dictates that the Commissioner 
should reject the initial decision of the ALJ and order the Board to 
reimburse petitioner consistent with the intent of N.J. S .A. 
18A:l6-6.1. 

In reply, the Board relies largely on its prior submission 
{Letter Memorandum, December 26, 1989) in response to petitioner's 
brief. Therein, the Board argues that, despite petitioner's 
attempts to blur distinctions, petitioner's legal representation 
involved three discrete components: 1) -defense of criminal charges 
of concealing evidence and hindering prosecution, ending ·on 
February 10. 1988 upon the Grand Jury• s issuance of a "no bill" and 
for which petitioner was billed $5,000; 2) response to a local 
police official's challenge to the Grand Jury decision, opposition 
to release of transcripts in connection with the defense of former 
staff member LePrince, and petitioner's appearance before the Grand 
Jury to testify in that matter. all of which were concluded by April 
1988 and for which petitioner was billed an additional $10,000; and 
3) advice in connection with a routine subpoena for documents by the 
defense attorney for LePrince, which commenced in Summer 1988 and 
for which an additional $10,000 was billed to petitioner. By 
reimbursing petitioner for the $15,000 expended during the first two 
phases of his representation,· the Board· met its obligation under 
N.J.S.A. 18A:l6-6.1, as the third phase was not related to defense 
of a criminal action. With respect to reasonableness and equity, 
the Board holds that the arguments set forth by petitioner (amount 
of time, undesirability, etc.) apply almost entirely to the first 
two phases of his representation, for which he was in fact 
reimbursed.after independent counsel, although disturbed by its lack 
of itemization~~found petitioner's $15,0QO.total .~barge to be within 
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the bounds of reason given the complexity of the case; that he 
brought forth no expert witness in this proceeding (his attorney 
having appeared as a fact witness.) to support his contention that 
the final $10,000 fee was reasonable;. and that he had been 
explicitly warned after his first reimbursement that the Board would 
not accept further bills without itemization. Finally. the Board 
notes the inappropriateness of petitioner's asking the Commissioner, 
through arguments that are largely fact-sensitive, to overturn the 
ALJ's findings of fact without providing a transcript of the 
testimony upon which those findings were based. 

Upon careful review of this matter, the Commissioner 
determines that petitioner has not met his burden of proof in 
demonstrating his entitlement to the relief he seeks. In effect, 
petitioner asks the Commissioner to find that the disputed $10,000 
is merely the remaining balance due on a body of services 
necessitated in their entirety by petitioner's defense against 
criminal charges arising from his school employment, and that 
$25,000 constitutes a reasonable total fee for these services. 
However, petitioner has provided no · basis upon which· the 
Commissioner can draw such conclusions. The ALJ, who heard the 
testimony and observed the witnesses. concluded that the $10,000 in 
dispute was for services rendered after March 1988. According to 
findings of fact which the Commissioner finds no reason to refute 
based on the record before him, which does not include transcripts 
of testimony. these services centered on access to transcripts of 
the earlier Grand Jury proceeding and a subpoena issued in 
connection with the LePrince defense, and on discussions of possible 
administrative action against petitioner's employment by the Board. 
While it might reasonably be argued that the school employee 
indemnification statutes as a totality (N.J.S.A. 18A:l6-6 and 
18A:l6-6.1) could be construed to protect staff members from certain 
costs above and beyond those relating strictly to the actual defense 
of a criminal matter, the record in this case does not permit the 
Commissioner to know precisely what services were rendered and why, 
or the reasonableness of the fees charged for them. Moreover, at 
least some of the services covered by the disputed fee (those 
regarding possible administrative action against petitioner's 
employment on the part of the Board) are unquestionably outside the 
purview of statutory indemnification. · 

The law invoked by petitioner does not give him an absolute 
right to reimbursement of legal fees upon demand. Rather, in a 
proper effort to protect the public fisc, the purview of the law is 
limited to those costs which can be shown to be both pertinent and 
reasonable. Clearly, a party who cannot or wi 11 not supply any 
basis on which specific determinations could be made as to the 
eligibility of services rendered and the reasonableness of their 
cost has no basis for complaint if expenses submitted· for 
reimbursement are declined, particularly where their pertinehce 
under the plain language of the statute is open to question. 

The Commissioner notes that the Board's behavior in this 
matter was clearly not an attempt to minimize petitioner's rights by 
construing applicable statute in the narrowest possible way. 
Indeed, when the reimbursement claim presented to the Board plainly 
arose from eligible expenses and only the question of. reasonableness 
remained, the Board· favored petitioner by not penalizing him for 
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employing an attorney who refused to submit itemized bills or any 
other information that would permit the Board to fully and properly 
determine whether fees charged were reasonable for specific services 
r~ndered. Further, the Board attorney's letter to petitioner 
denying reimbursement of the disputed $10,000 (Exhibit J-13) clearly 
demonstrates that the Board might have considered reimbursement of 
at least some of this fee, even though it represented charges for 
services not incurred as a specific and direct result of 
petitioner's defense against a criminal action, had an itemization 
been supplied as requested. Instead, petitioner's (and his 
attorney's) insistence on providing no records of hours spent or 
services rendered effectively made it impossible for the Board to 
pay the disputed bill and still meet its obligation to the public as 
embodied in the plain language of applicable statute. 

Accordingly, the initial decision of the Office of 
Administrative Law is adopted as the final determination in this 
matter and the instant Petition of Appeal dismissed with prejudice. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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GEORGE C. PIERSON, 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF CLIFTON. PASSAIC COUNTY, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, March 16, 1990 

For the Petitioner-Appellant, New Jersey Principals & 
Supervisors Association (Wayne J. Oppito, Esq., of 
Counsel) 

For the Respondent-Respondent, Dines & English (Patrick C. 
English, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

July 5, 1990 
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~tatr af New ilrrsry 
OFFICE OF ADMINISTRATIVE LAW 

BARRY M. SILBERSTEIN, 

Petitioner, 

v. 
BOARD OF EDUCATION OF 

THE TOWNSHIP OF LAKEWOOD, 

OCEAN COUNTY, 

Respondent. 

Barry Silberstein, petitioner,(lli!~ 

Richard K. Sacks, Esq., for respondent 

Record Closed: June 23, 1989 

BEFORE RICHARD J. MURPHY, AU: 

INITIAL DECISION 

OAL DKT. NO. EDU 3628-89 

AGENCY DKT. NO. 141-5/89 

Decided: February 9, 1990 

STATEMENT OF THE CASE AND 

PROCEDURAL HISTORY 

Barry M. Silberstein (petitioner) seeks to resume his seat on the respondent 

Board of Education of the Township of Lakewood (Board) following his submission 

of a handwritten letter of resignation in the heat of a Board meeting on the school 

budget on April 24, 1989. Mr. Silberstein seeks to compel the Board to accept the 

withdrawal of his resignatiOn and to enjoin it from filling his seat. A request for 

emergent relief was transmitted to the Office of Administrative Law for hearing as a 

contested case pursuant to N.J.SA 52: t4F-1 ~~on May 17, and was denied after 

argument on June 2. 1989. because the petitioner failed to show that he would be 

irreparably harmed. Briefs were submitted by both parties and the record closed on 

June 23. 1989. The due date of this decasion was extended until February 9, 1990, 

,\', It' .f r:n'J /..,. \ rr l·,''f•-tt/ll;•t• ··: • :1_•·1-:.-,,pfoy .. :r 
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due to a heavy backlog of other dectstons stemmmg from a pending public utility 

case. I regret any inconvem,ence that thts delay may have caused. 

The tssue to be resolved is whether the petitioner's letter of resignation was 

effective at the meeting of April 24, 1989, at which it was tendered and accepted by 

the Board Secretary, notwithstanding the absence of any formal vote by the Board 

to accept it. For the reasons set forth, summary decision is granted for the 

respondent Board. 

FINDINGS OF FACT 

The underlymg facts are not m dtspute, and the following introductory facts 

were set forth in the order of June 2, 1989, denying emergent relief: 

The respondent Board is a Type II Soard, consisting of nine 
members who are elected and not appointed. See N.J.S.A. 
18A: 12-11. Petttioner was elected to the Boar~n'"CJ'a'ta 
meeting held on April 24. 1989, to dtscuss cuts in the school 
budget, submitted the following letter of resignation, which 
was accepted by the Board Secretary, read at the meeting, and 
noted in the minutes: · 

It is with deep personal regret that I must take this 
opportunity to tender my resignation as a member 
of the Lakewood Board of Education - effective 
tmmediately (P-1). 

Although his handwritten letter of resignatton was accepted on the record at 

the public meeting by the Board Secretary, the Board did not vote to formally (or 

informally) accept it. After submittmg his restgnation, the petitioner left the Board 

meeting. 

Several days later, on May 1, 1989, Mr. Silberstein again wrote to the Board 

Secretary, James l. Riehman. withdrawing th~ letter of resignation, in light of the
1 

fact that the Board had not moved or voted to accept it. In his letter of withdrawal, 

petitioner Silberstein noted that u(t)he letter of resignation, written in haste and in 

the midst of the meeting, was the result of great personal pressure generated by the 

intens•ty and emotionalism of said meeting, dunng which extensive cuts were made 

to the education budget for the school year 1988-1990" (P-2). Silberstein reiterated 

his intent to withdraw his resignation in a letter hand-delivered to the Board on 

May 8, but the Board voted on that date to deny petitioner's request for withdrawal 

of his resignation (P-4). Although the petitioner attributes his resignation to the 

. 2-
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heat and tumult of the Aprol 24 meetmg. he does not allege that he was the subject 

of any duress or undue influence by the respondent Board, or any of its employees or 

representatives. There is no dispute as to the above facts and I so FIND. 

The respondent Board also produced certifications from Board members Evelyn 

Fetgin and Allen Haller, which the petittoner has not directly controverted or 

dtsputed. Ms. Fetgm. President to the Lakewood Board of Education. certifies the 

following; 

1. I am currently Prestdent of the Lakewood Board of 
Education and in that capaCity chaired the Board's 
meeting of April 24, 1989. 

2. I have reviewed the regular business meeting 
mmutes. and I find them to be accurate. 

3. As can be seen from the minutes, Mr. Silberstein 
participated to a great extent m the decisions, and a 
review of the minutes indicates that he either moved or 
seconded 19 of the 28 minutes considered by the Board 
that evening with respect to the budget reduction. 

7. In addttton,l would like to call the Court's attention 
to Mr. Silberstein's Petition wherein he suggests that the 
resignation H. • .was the direct result of great personal 
pressure generated by the Intensity and emotional 
nature of sa1d meetmg, dunng which, extensive cuts 
were made to the education budget. . ." As I have 
indicated above, Mr. Silberstem directly participated in 
the deCJston making relating to the cuts. Further, in 
mterviews g1ven to Mr. Sam Chnstopher of the Ocean 
County Observer and to other loc.al newspapers, 

3 
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Mr. Silberstem stated that the reason for his resi~natlon 
was that " ... board bu>me>s •S beginning to eat mto my 
family and business obigatton> (sicJ. l·can't allow the 
board to jeopardize things more important - that is my 
family well being. • 

8. Subsequent to Mr. Stlberstem's res1gnation, he had 
requested that the Board permit him to withdraw it, and 
this is certainly an acknowledgement by Mr. Silberstein 
that h1s resignation delivered to and accepted by the 
Board was a complete act. It IS my belief that Mr. 
S1lberste1n's action was the result of much consideration 
pnor to the meetmg that even1ng and that the Board 
merely honored his request to resign .... [R-1; emphasis 
added) 

Allan Hailer, who was elected to the Board on April 4, 1989 provided the 

following certification. which the petitioner has not challenged or disputed: 

1. I am a member of the Lakewood Board of Education 
and was elected to th1s position on Tuesday, Apri14, 1989, 
as a result of the annual School Board election. 

2. After the results of the voting were announced on 
the evenina of A§ril 4, 1989h Mr. Silberstein approached 
me and in icate to me t at it was his mtention to 
submit his resignation from the Board on WedneSda~ 
AprilS, 1989. Having just been elected to the Board, I di 
not wve thts statement too much conSideration as I had 
not een involved In the school matters pr1or to this 
recent election. 

4. My family and 1 were on vacation; therefore, I did 
not attend the Board meeting held on April 24, 1989, at 
which time Mr. Silberstein actually handed in his 
resignation. 

5. I submit this Certification to mform the Court that. 
in my opinion, Mr. Silberstein's action was not caused by 
the emotion of the evening but rather was something 
that he thought about and discussed with myself and 
others at least 2 112 weeks before submitted his actual 
resignation .... (R-2; emphas1s added] 

4· 
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In an unsworn statement of facts tncluded m his brief of June 13, 1989, the 
Petitioner states that "the letter of restgn.:~t1on was submitted without prior · 
forethought as witnessed by the offic1al mmutes of said meeting, wherein I was 
attemptmg to set a date for the pohcy committee which I chaired• (brief at 1). He 

does not contest with competent evidence the claim that he mentioned resignation 

to Ms. Fe1gm and Mr. Haller, and I FIND as a matter of fact, that he did so mention, 

but th1s fact IS not relevant to the ultimate issue of whether his resignation was valid. 

Mr. Silberstem notes, and the Board does not dtspute, that, although the letter of 

res1gnat1on was read in public by the Board President, no motion to accept that 

resignation was made or voted upon at the meetmg of April 24, 1989. The Board 

subsequently demed a mot1on to allow petit1one-r to withdraw his resignation. The 

Petitioner also submits and the Board does r.Gt d!spute that it had, on at least three 

prior occasions. voted to accept the resignation of former Board members. In these 

three pnor cases, as set forth in the mmutes offered by the Petitioner, motions to 

formally accept the res1gnat1ons were made seconded and voted upon, prior to the 

positions bemg declared vacant and act1on bemg taken to fill the vacancies (P-5-7). 

There 1s no dispute as to the above facts and 1 so FIND. 

The 1ssue is whether an elected member of a Type II School Board who submits 

a written res1gnation at a Board meeting which 1s read, publicly acknowledged, and 

included m the minutes by the Board President, but not moved or voted upon by the 
Board, membership may be held to have resigned from the Board pursuant to 

N.J.S.A. 18A: 12·1 et ~· 

DISCUSSION AND CONCLUSIONS 

Both parties concede that the answer to this question is not expressly set forth 

in N.J.S.A. 18A:12·1 et ~··nor in the regulations adopted by the State Board of 

Education. See, N.J.A.C. 6: 1·1 ~~-

Petitioner Silberstein argues that his resignation was not effective because it 

was not formally acted upon by the Board of Education through a vote of 

acceptance, in accordance with past practice of the Board. Mr. Silbertein contends 

that he rescinded his resignation without the Board having voted to accept it and 

that, as a matter of law, his seat was not vacated and he is eligible to resume his 

5-
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position on the Board as a duly elected member. He cites no legal authority to 
support his argument, but argues that the Board is bound by its past practice of 

accepting (or rejecting) resignations by a vote of the full Board. He cites three other 

imtances between 1984 and 1988 in which the Board entertained a motion to 

formally accept a resignatmn, which was seconded and then voted on prior to the 

pos1tion being declared vacant and action being taken to fill that declared vacancy. 

The respondent Board does not daspute that 1t has, on prior occasions, voted to 

accept resignations by members, but argues that petitioner's resignation was 

effective when delivered an a public session to the Board Secretary and president and 

that a vacancy was created by that act. The respondent notes that N.J.S.A. 18A et 

seq. does not contain specafic statutory language to determine when the office of 

Board of Education member becomes vacant, but at points to provisions of the New 

Jersey Municipal Law prov1ding that elective and appointive offices are deemed 

vacant upon the filing of a wntten resignat1on See, N.J.S.A. 40A:9-12.1, 40A:16.3. It 

also argues that. since a Board member cannot be forced to serve in an elected 

posation, that member can resagn without a vote of the Board of Education, so long 

as that resagnataon is dearly communicated to and received by the Board. The Board 

argues that at IS not bound. as a matter of law. by its prior practices and policies 

where no vested rights are .nvolved, as is the case in school Board membership which 

is a privilege and not a vested right~. Blessing v. Bd. of Ed. of Palisades Park, 1974 
S. L.D. 1133 at 1136. The respondent further contends that Mr. Silberstein has not 

demonstrated that he detnmentally relied upon the past practice in the district in 

voting to accept resignations, and offered his resignation with the intent that it be 

immediately effective. The Board notes an earher Commissioner's decision in 1970 

(in the case of Foch1, 1970 SLD. 279), where the Commissioner appeared to hold 

that a resignat1on by a member of the Board of Education was effective upon 

acceptance by the Board. Respondent here distinguishes the Fochi case as factually 

different in that there the Board specifically voted to refer the matter of the 

resignation for further study and to confer with the member who had resigned in 

order to determine h1s reasons. The Lakewood Board of Education also cites the 

following paragraph from Corpus Juris Secundum, which the Commissioner cited in 

the Foch1 case: 

Acceptance. Res1gnations of school district officers are covered 
by the common-law rule that a public officer cannot resign his 
office without the consent of the body which appointed him 
or which has power to fill the vacancy. Accordingly, in order to 
be effective, the resignation of a school officer must be 
accepted by the proper authority. It is not necessary, however, 
for a resagnation to become effective that there shall be a 

-6· 
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formal acce~tance. Any conduct on the part of the officers 
charged wit the duty of filling the vacancy, if one exists, 
indicating a purpose to accept it is sufficient, such as the 
appomtment of a successor. or recogntzmg the existence of a 
vacancy, or in any other manner treating the resignation as 
operat1ve. 78 CJS 881 

I agree w1th the respondent Board's argument and CONCLUDE, substantially 

for the reasons set forth in the Board's memoranda of law, that the petitioner's 

letter of resignation was effective when it was submitted at a public meeting of the 

Board and accepted by the Board Secretary, even without a formal vote by the 

Board. Although such a formal vote would seem to be the wiser practice, there is no 

basis in the statute so far as I can tell to support the conclusion that such a vote is 

required in order for a resignation to be accepted. There is pr:ec:edent not cited by 

either the petitioner or the respondent, that the office of school trustees, (under 

prior statutes.) is not vacated by an unaccepted resignation as in the case of 

Townsend v. Trustees of the School District No. 12. Essex County, 41 N.JL 312 (1879), 

where the court found that mere tender of an offer to resign does not vacate the 

school trustee's office without acceptance by the County Superintendent. In this 

case, the action of the Board Secretary in accepting the filing of petitioner's 

resignation at a public meeting, in the presence of the Board and in open session, 

was sufficient to make that resignation effect1ve and I so CONCLUDE. The fact that 

petitioner may have hasttly tendered h1s resignation m the emotional turmoil of a 

hotly disputed Board meetrng concerning the budget does not, in it of itself, 

establish grounds to rescmd that res1gnation for reasons of duress, or the stress of 

petitioner's mental condition See, e.g. Brunnque/1 v. Bd. of Ed. of the Scotch Plains­

Fanwood Reg1onal School D1strict, et at, Commrssioner's decision of July 6, 1987. In 

any event, petitioner 1s not claimtng duress (or mcapacitating stress) but, rather, 

HeJcs to retrieve his ~ignation, which he had per:hape to hastily tendered • 

. 7. 
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This recommended d.ecision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 
make a final deciSion in th1s matter. However, 1f Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52:148-10. 

DATE 

DATE 

DATE 

ct 

I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

PEB 1 .i 1990 

Rece1pt Acknowledged: 
r 

... ,. ~., 

DEPARTMENT OF EDUCATION 

Ma1led to Parties: 

. 8. 
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BARRY M. SILBERSTEIN, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE TOWN­
SHIP OF LAKEWOOD, OCEAN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon a careful and independent review of the instant 
·matter, the Commissioner adopts the initial decision for the reasons 

stated by the AW below. In so deciding, the Commissioner notes 
with approval the Board's argument that in the case entitled John A. 
Fochi v. Board of Education of the Borough of Lodi, 1970 S.L.D. 279, 
the Commissioner's citation of a quotation from 78 C.J.S. 
Resignation Section 115 (1952) in determining that a Board must take 
formal action in accepting a resignation, omitted the following two 
sentences: 

It is not necessary, however, for a resignation 
to become effective that there shall be a formal 
acceptance. Any conduct on the part of the 
officers charged with the duty of filling the 
vacancy, if one exists, indicating a purpose to 
accept it is sufficient, such as the appointment 
of a successor, or recognizing the existence of a 
vacancy, or in any other manner treating the 
resignation as operative. (Id.) 

These two sentences significantly affect the outcome of 
this case. The Board did acknowledge receipt of petitioner's 
resignation at the meeting of April 24, 1989 by the Board 
president's directive to the Board secretary to read the resignation 
into the official Board minutes. albeit that it did not formally 
vote to accept the resignation. In that a Board member cannot be 
compelled to serve, the Commissioner thus agrees with the AW's 
conclusion that so long as a resignation is clearly communicated to 
and received by a board of education, it is effective, even without 
a formal vote by the board and notwithstanding the board • s past 
practices to the contrary. In so concluding, the Commissioner notes 
that to whatever extent this decision is inconsistent with Fochi, 
supra, that decision is hereby superseded. --

Accordingly, 
supplemented herein, 
prejudice. 

for the reasons expressed 
the Petition of Appeal is 

by the ALJ as 
dismissed, with 

COMMISSIONER OF EDUCATION 
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lotatt of New ilrrsty 
OFFICE OF Ai.JMINISTRATIVE LAW 

SOUTHAMPTON BOARD Of EDUCATION, 

Petit1oner, 
\1. 

CARASTELLAR PETERSON, 

Respondent. 

David Serlin, Esq., for petitioner 

INITIAL DECISION 

DISMISSING CONTESTED CASE 

OAL DKT. NO. EDU 6872-89 

AGENCY DKT. NO. 266-8/89 

Joel S. Selikoff, Esq., for respondent (Selikoff & Cohen, attorneys) 

Record Closed: January 17, 1990 Decided: February 7, 1990 

BEFORE JEFFS. MASIN, AU: 

This matter came before the Office of Admmtstrative Law following transmittal 

from the Department of Education as a contested case, pursuant to N.J.S.A. 52: l4F-1 

et seq. The petitioner Board of Education had certified tenure charges against the 

respondent. Specifically, the written charge submttted to the Commissioner was. 

that Ms. Peterson, a member of the teaching staff in petitioner's district, had been 

convicted of shoplifting in violation of 18 U.S.C. §13 in the United States District 

Court from the District of New Jersey on February 10, 1989 and that such conviction 

was analogous to shoplifting under the New Jersey statute, N.J.S.A. 2C:20·11. 
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According to the charge, as a result of the conv1ction Peterson was ordered to pay a 
$400 fine. The Board asserted that N.J.S.A. 2C:51-2a(1) provided that a person 
holding any public employment who was convicted of an offense involving 
dishonesty H shall forfeit such position." In view of its conclusion that shoplifting was 

an offense involving dishonesty, the Board contended that the charge against Ms. 
Peterson under the tenure statute was sufficient to warrant dismissal. 

Following transmittal to the OAL a prehearing conference was held. A hearing 

on the matter was delayed pending attempts by Ms. Peterson's attorney to obtain 

waivers of the forfeiture from the Burlington County Prosecutor and the New Jersey 

Attorney General. Such attempts were unsuccessful. The petitioner then filed a 

motion for summary decision. Upon review of the record and the relevant statutes, 

the administrative law judge concluded that, for the reasons expressed below, the 

contested case should be dismissed because the effect of the forfeiture statute 

removed Ms. Peterson from her position automatically and therefore there was no 

need for the Board of Education to take any action under the tenure statute to 

remove her. As such, there is no relief which the Commissioner can grant, nor is 

there any which he need grant, to effectuate the removal of Ms. Peterson from her 

teaching position with the petitioner Board of Education. 

N.J.S.A. 2C:51-1 provides that: 

a. A person holding any public office, position, or 
employment elected or appointive, under the 
government of this State or any agency or political 
subdivision thereof, who was convicted of an offense 
shall forfeit such office or position if: 

{1) He is convicted under the laws of this State of an 
offense involving dishones1:y or a crime of the third 
degree or above or under the laws of another state 
or of the United States of an offense or a crime 
which, if committed in this State, would be such an 
offense or a crime; 

b. The forfeiture set forth in subsection a. shall take effect: 

{ 1) Upon finding of g wit by the trier of fact or a plea of 
guilty, if the court so orders: or 

(2) Upon sentencing unless the court for good cause 
shown, orders a stay of such forfeiture .... 

c. In addition to the punishment prescribed for the offense, 
and the forfeiture set forth in 2C:S1-2a., any person 

- 2. 
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convicted of an offense mvolvmg or touching on his 
public office, position or employment mall be forever 
disqualified from holding any office or p-osition of honor. 
trust or profit under this State or any of its administrative 
or political subdivisions. 

N.J.S.A. 2C: 51 -2d provides for a waiver of forfeiture in certain circumstances. As 

noted, the county prosecutor and attorney general have refused a waiver for Ms. 

Peterson 

N.l.SA 18A:6-10provides: 

No person shall be dismissed or reduced in compensation, 

(a) If he is or shall be under tenure of office, position or 
employment during good behavior and efficiency in 
the public school system in the state, or 

(b) 

except for inefficiency, incapacity, unbecoming conduct, or 
other just cause, and then only after hearing held pursuant to 
this subarticle, .... 

Based upon the undisputed facts which are established in the briefs submitted by 

counsel on the motion for summary decision, I FIND that Ms. Peterson was convicted 

10 the Federal District Court of shoplifting and was sentenced by the United States 

Magistrate Joel B. Rosen on January 31, 1989 on conviction of shoplifting, in 

violation of 18 U.S.C. §13, assimilating N.J.S.A 2C:20-11, and was fined the sum of 

$400, with payment to be made by June 1, 1989. Further, I FIND that the offense of 

shoplifting 1s indisputably one of dishonesty, mvolving the knowing and willful 

attempt to remove from a place of business an item offered for sale without paying 

for such or mtending to do so. In view of Ms. Peterson's conviction she cannot at this 

point assert that she was not guilty of the offense charged. Under these 

circumstances, I FIND that she in fact was both convicted and sentenced for this 

offense involving dishonesty. 

In view of the preliminary findings set forth above, which are necessary in 

order to determine whether or not this case should proceed with respect to both the 

motion for summary decision and any subsequent hearing, I CONCLUDE that the 

above-cited forfeiture statute automatically worked a forfeiture upon Ms. 

Peterson's position as a public employee of the school board and therefore as of the 

time of her sentence she ceased to be employed by the Board. This forfeiture 

superseded her rights under the tenure statute such that the protections of that 

. 3. 
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statute do not apply to her removal from her teaching position. Since the forfeiture 
was automatic and since it has not been waived by the appropriate authorities, there 

is. no need for the school board to resort to tenure charges as a means of removing 
Ms. Peterson. In effect. as of the time of her conviction the Board merely needed to 
remove her from its employee roles and cease paymg her. It did not need to invoke 

any ass1stance from the Commissioner to effectuate such removal. 

In 111ew of the above conclusions, I CONCLUDE that there is no basis for any 

action by the Commissioner in this case. Any such action which might purport to 

remove Ms. Peterson would be superfluous, as she has already been removed by 

reason of law. Therefore, there being no relief which can be granted, I CONCLUDED 

that the contested case must be DiSMISSED. It is so ORDERED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However. if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52: 14B-10(c). 
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I hereby FILE this initial decision with SAUL CO OPE~ MAN for consideration. 

Date 

fEB~ • 
Date 

jz 

/7 p£/_:;?--;:J;:­
;J~~;N.:U ~. ·-~ 
/y/ 

Recetpt Acknowledged: 
........ 

. ·-:· ......... ~i,.:.::_, .. 
... ~ _.,. 

DEPARTMENT OF EDUCATION 

Matled to Parties: 
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IN THE MATTER OF TJ1E TENURE 

BEARING OF CARASTELLAR PETERSON, 

SCHOOL DISTRICT OF THE TOWN­

SHIP OF SOUTHAMPTON, BURLINGTON 

COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. No exceptions were 
filed by the parties. 

After careful consideration, the Commissioner fully concurs 
with the ALJ's findings that respondent's conviction for shoplifting 
under Title 18 U.S. C. Section 13 was analogous to a conviction for 
shoplifting under N.J.S.A. 2C:20-ll, that her offense involved 
dishonesty and therefore resulted in forfeiture of her teaching 
position upon sentencing under N.J.S.A. 2C:51-2b(2), and that a 
subsequent attempt to apply to the tual court for a waiver of 
forfeiture under N.J.S.A. 2C:51-2d was unsuccessful. This being the 
case, the Commiss1oner must concur with the ALJ that respondent has 
lost her entitlement to both her teaching position and the 
procedural protections of tenure, so that the Board need not have 
certified tenure charges to effect her removal. 

In so determining, the Commissioner further relies upon a 
prior decision wherein he found that the rights of a tenured school 
janitor were not violated by the Board's having dismissed him solely 
by reason of his conviction for shoplifting. In that decision, the 
Commissioner held that the language of N.J.S.A. 2C:51-2 is clear on 
its face and that there is no question but that shoplifting is a 
crime involving dishonesty, an automatic grounds for forfeiture. 
Isadore Timmons v. Board of Education of the Borough of Paramus, 
Bergen County, decided by the Commissioner July 23, 1986, aff 'd 
State Board December 3, 1986, aff'd N.J. Superior Court November 13. 
1987 

Accordingly, for the reasons stated 
with the additional precedent noted above, 
Office of Administrative Law dismissing 
proceeding is adopted as the final decision in 

IT IS SO ORDERED. 

by the ALJ, together 
the decision of the 
the instant tenure 

this matter. 

COMMISSIONER OF EDUCATION 
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itatt of New Jersey 
OFFICE OF ADMINISTRATIVE LAW 

THOMAS FOUSTY, 

Petitioner, 

v. 

SOUTH PLAINFIELD BOROUGH 

BOARD OP EDUCATION, 

Respondent. 

INITIAL DECISION 

SUMMARY DECISION 

OAL DKT. NO. EDU 6387-88 

AGENCY DKT. NO. 177-6/88 

Arnold II. lllellk, Esq., for petitioner, Karen L. Cayei, Esq., on the letter in 

lieu of Brief (Wills, O'Neill&: Mellk, attorneys) 

Robert J. Clrateal, Esq., for respondent, Dakar R. Rosa, Esq., on the letter in 

lieu oC Brief (Wilenh:, Goldman l:t Spitzer, attorneys) 

Record Closed: December 27, 1989 Decided: February 13, 1990 

BEFORE DANIEL B. MC KEOWN, ALJ: 

INTRODUCTION 

Thomas Fousty (petitioner) was formally employed by the South Plainfield Board of 

Education (Board) as a teacher of history Cor the 1986-87 and 1987-88 academic years. 

Petitioner alleges in a Petition of Appeal filed to the Commissioner of Education that 

the determination of the Board not to renew his employment of the 1988-89 academic 

year was made in retaliation for his having asserted statutory, though nonspecific, rights 

to the position of head football coach and, as such, renders his non-renewal of 

employment as a teacher an arbitrary and capricious act of the Board. Petitioner seeks 

reinstatement as a teacher to the employ of the Board and he seeks an Order by which 

the Board would be compelled to appoint him to the position of head football coach. 
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After the Commissioner transferred the matter on August 29, 1988 to the Office of 

Administrative Law as a contested case under the provisions of N.J.S.A. S2:14F- 1 !l1 
~ .• a telephone preheuing was conducted November 17, 1988 during which the issues 

were determined and the parties stated their belief the matter was to be settled. 

Nevertheless, it was agreed to schedule a hearing for March 23, 1989 in the event 

settlement efforts failed. 

Subsequent to the prehearinlf conference then counsel for petitioner was 

substituted for present counsel of record and prior to the scheduled hearing date counsel 

tor the Board sought an adjournment of the hearing, successfully it is noted, because of a 

New Jersey tax court imposed calendar conflict which required his attendance 

elsewhere. The matter was rescheduled tor hearinif September 12, 1989 but this date was 

also adjourned upon the good faith belief of the parties the matter was to be amicably 

adjusted or, alternatively, that all relevant facts and documents would be jointly 

stipulated so that the matter could be decided on cross-motions for summary decision. 

The good faith belief of settlement did not reach fruition; the issues were submitted for 

summary decision on the record. 

The record consists of the pleadings, stipulated facts and stipulated documents, as 

well as letter memoranda of the parties submitted in support of their respective 

positions. Findings are reached in this initial decision that petitioner failed in his proofs 

that the Board unlawfully retaliated against him regarding re-employment and that he 

failed in his proofs to show the Board elected not to reemploy him in violation of any 

constitutional or legislatively conferred rights. The conclusion is reached that the 

Petition fails to state a cause of action with the result that summary decision on the 

merits must be entered on behalf of the Board. 

STIPULATION OP PACT 

The stipulation of fact signed by the parties and filed here December 26, 1989 is 

reproduced here in full: 

It is hereby stipulated and alfl'eed as the material facts 
with respect to this matter: 
For the school years 1986 to 1988, Thomas Fousty 
("petitioner") was employed by the South Plainfield Board 
of Education ("Board") as a nontenured but certified history 
teacher. 

On or about January 27, 1988, the Board duly posted a 
notification of vacancies for various Fall High School 
coaching positions, Including the positions of head varsity 
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football coach and assistants. On January 29, 1988, 
petitioner applied for the position of Head Varsity Football 
coach of South Plainfield High School. "At that time, 
petitioner was the only certified teacher who applied from 
within the district. Petitioner's name was also submitted 
tor the position of assistant coach upon the 
recommendation of the Athletic Director ot South 
Plainfield High School. 

At its regular meeting on March 15, 1988, the Board, upon 
recommendation of the Superintendent, approved the 
appointment of petitioner as an assistant football coach. 
At said meeting, no action was taken by the Board with 
respect to the appointment of a head football coach. 

In March, 1988, the Assistant High School Principal 
prepared for review by the Principal the annual teacher 
evaluation of petitioner's performance and progress. Based 
upon this review, petitioner was recommended for 
reappointment with an overall teacher rating of "2". In or 
about March, 1988, petitioner and petitioner's Collective 
Bargaining Representative informed the Athletic Director 
and the High School Principal that petitioner Intended to 
pursue all statutory rights to the position of head football 
coach. On April 25, 1988, the High School Principal 
reversed his prior recommendation and recommended to 
the Assistant Superintendent that petitioner not be re­
hired "based on two consecutive yearly evaluations with an 
overall rating of 2." The evaluation form used by 
respondent was a scale of "1 to 3". 

At a special public meeting on April 27, 1988, the Board, 
upon the recommendation of the Superintendent of Schools, 
approved the nonrenewal of petitioner's contract of 
employment. On April 28, 1988, the Board advised 
petitioner of its decision not to renew petitioner's contact. 
On May 3, 1988, the Board, pursuant to petitioner's 
request, advised petitioner in writing of the High School 
Principal's recommendation and the reasons therefore. 

On or about May lll, 1988, James P. Griffin, a certified 
social studies teacher and assistant football coach for the 
preceding seven years at Monroe Township High School, 
applied for both a teaching and coaching position at South 
Plainfield High School. On May 12, 1988, the High School 
Principal recommended to the Board that Mr. Griffin be 
appointed to the positions of Social Studies teacher and 
Head Football Coach. At its regular meeting on May 17, 
1988, the Board, upon the recommendation of the 
Superintendent of Schools, approved the appointment of 
Mr. Griffin to the positions of Social Studies teacher, Head 
football coach and summer weight program supervisor 
effective the 1988-89 school year. 

In addition to the foregoing stipulated facts, the parties also stipulated into 

evidence 16 separate documents. A review of the stipulated documents reveals a 

. 3. 
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chronology of petitioner's employment with the Board which comports with the foregoing 

stipulated facts. The documentary chronology follows. 

L There is in eff'ect in the South Plainfield Schools a staff 
evaluation policy (J-1) which provides in part as follows: 

6. The March evaluation will include a Total Perfol"mance 
Evaluation which summarizes the total performance of a 
nontenure statr member. Recommendations for re­
employment and Increments are made on this form. 
Reports will be signed by the teacher and 
supervisor/administrator ••• 

7. A nontenure teacher in the f'irst year of contract must 
have a minimum Total Performance Evaluation of two (2) 
in order to be considered for renewal for contraet. A 
teacher being recommended for tenure must have Total 
Performance Evaluation of one (1) to be considered for 
renewal of contract. Any nontenure teacher who is 
considered "doubtful" or "marginal" Is to be reported 
forthwith In writing on the teacher evaluation form by the 
building principal to the Assistant Superintendent of 
Schools. The specific weaknesses will be noted, together 
with supervisory efforts designed to be of assistance in 
correcting deficiencies. Any nontenure teacher still 
considered doubtful after unsuccessful remediation 
efforts will not be recommended for renewal of contract. 

The policy has attached to it various forms Including a job 
description for the position of teacher, a teacher 
observation form to be completed by the observer, a 
teacher evaluation Instrument which sets forth standards 
upon which the teacher's performance is to evaluated, a 
report of teacher evaluation which is to completed by the 
evaluator according to the standards of the teacher 
evaluation instr"ument, a total performance 
evaluatlon/proresslonal improvement plan to be 
completed by the evaluator and the affected teacher, and 
a staff evaluation/professional Improvement plan form 
document to be completed by the evaluator and affected 
staff member. 

2. During petitioner's first year of employment as a teacher, 
1986-87, his performance was observed by a supervisor in 
January and March 1987. In both written reports of the 
observations the supervisor noted petitioner's strength and 
areas needing improvements, as well as affording 
petitioner specific SUR'estlons for improvement. During 
March 1987 the assistant principal prepared a Total 
Performance Evaluation/Performance Improvement Plan 
in which he rated petitioner's performance a "2" which is 
defined on the document as "'ne who is meeting the job 
responsibilities but might enhance total effectiveness by 
responding to the suggestions itemized on the attached 
evaluation sheet." The supervisor recommended 
petitioner for continued employment with a salary 
increment for 1987-88. The document is signed by the 
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supervisor as the one who prepared the document. 
Petitioner and the principal signed the ddcument under 
the legend 'lltave read this report.• (See J-~1). 

3. During petitioner's second year of employment as a 
teacher, 1987-88, his performance was observed in 
September and December 1987 and January and February 
1988. Once again, the supervisor noted petitioner's 
strengths and areas needing improvement, as well as 
affording petitioner's specific suggestions for 
improvement. During March 1988 the assistant principal 
prepared a Total Performance Evaluation/Professional 
Improvement Plan in which he rated petitioner's 
performance "2." The assistant principal recommended 
petitioner be reappointed for the 1988-89 year together 
with being awarded a salary increment. This document is 
signed by the assistant principal, and by the principal and 
petitioner signifying only that the document was read by 
them. (J-3). 

4. A review of the observations and evaluations prepared by 
the supervisor/assistant principal during petitioner's 
employ reveals they perceived petitioner's instruction, 
subject competency, and professional growth as areas in 
need of some Improvement. 

5. Petitioner did apply on January 29, 1988 for the position 
of head coach for football for the 1988-89 season. At a 
meeting held March 15, 1988 the Board approved the 
superintendent's recommendation to appoint petitioner to 
the position of assistant football coach. The Board 
deferred action on the appointment of a head coach for 
football. (J-4, J-5, J-6, J-7) 

6. After petitioner was advised on April 21, 1988 that the 
Board intended to discuss in private session on April 25, 
1988 his employment for 1988-89, petitioner elected to 
have the meetlnr conducted privately. (J-9, J-10). It is 
presumed absent evidence to the contrary that such a 
meeting was conducted. 

1. On April 25, 1988, the date petitioner attended the 
private Board meeting regarding his continued 
employment, the high school principal made written 
recommendations to the assistant superintendent 
regarding high school staff for 1988- 89. (J-10) It appears 
from that memorandum that the principal recommended 
the reduction of two teachers in the English department, 
a reduction of a part-time teacher in the foreign language 
department, a reduction of one teacher in the 
mathematics department, a reduction of one teacher in 
the physical education department, a reduction of one 
teacher in the science department and the principal 
stated "I am not recommending !petitioner) for re-hiring 
based on two consecutive yearly evaluations with an 
overall rating of 'two'." (J-10) 
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8. At the special meeting held by the Board April 27, 1988 it 
determined not to reemploy 14 other nontenure teachers, 
including petitioner !or 1988-89. 

9. Petitioner requested the reasons in writing from the 
Board why it determined not to continue his employment. 
On May 3, 1988 the assistant superintendent advised him 
he was not reemployed "••• based on two consecutively 
yearly evaluation with an overall rating of a '2'." (J-14) 

10. Thereafter, on May 12, 1988 the high sehool prineipal 
recommended the employment of a teacher outside the 
districf to be employed by the Board as a teacher of 
soeial studies and as the head football coach. That 
recommendation was adopted by the Board at a meeting 
held May 17, 1988. (J-16) 

LEGAL ARGUMENTS 

Petitioner argues that the stipulated facts and documents show that as of March 

1988 "*** he was performing etfeetlvely and under the guidelines set forth by the (Board 

and that he) should elearly have been reappointed." (Letter memorandum, p.2) Petitioner 

notes that the Board admits in the pleadings other nontenure teaehers with two 

consecutive year-end evaluation ratings of "2" have been reappointed by the Board. 

Petitioner maintains sueh an admission by the Board results in the inescapable conclusion 

the Board did not continue his employment to retaliate because he, along with his 

representative, advised the principal he intended to pursue all statutory rights to the 

position of head football coach. 

Petitioner asserts that the facts In this ease show the high school principal, upon 

being told that he intended to pursue his statutory rights to the position of head football 

eoach, reversed his prior recommendation to the assistant superintendent to continue his 

employment and, Instead, In retaliation against him recommended he not be reemployed 

on the basis of the two consecutive year-end ratings of "2." 

Petitioner maintains that it is well established a public employee may not be 

denied renewal of an employment contract due to the exercise by that employee of a 

constitutionally protected right and cites Katz v. Bd. of Trustees. Gloucester Cty. Col., 

125 N.J. Super 248 (App. Dlv. 1973). Finally, petitioner contends that because he was 

the only certified and qualified applicant for the position of head football coach at the 

time of his application, and in light of his argument he is entitled to reinstatement as a 
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teacher in the Board's employ, he is also entitled to an Order by which he would be 

appointed head football coach. 

II 

The Board argues that its decision with respect. to the employment of its non­

tenure teaching staff rests solely with it and absent a showing of an abuse of its 

discretionary authority, its action must be affirmed. The Board cites a series of cases 

which stand for the proposition that it alone has the authority to select its teachers and 

that it alone has an almost complete right to terminate ~he services of a teacher who has 

no tenure and whom It regards as undesirable. (See, ~ Dore v. Bedminister Twp. 

Board of Ed., 185 N.J. Super 447 (App. Div. 1982)). 

The Board demands summary decision on the merits of this case through the 

asserted failure of the petitioner to offer any substantive proof that its action regarding 

his employment nonrenewal was arbitrary, capricious or unreasonable or in violation of 

any constitutional or statutorily protected rights. 

ANALYSIS 

It must be recognized that nontenured teachers enjoy no guarantee or affirmative 

right or continued employment with an employing board or education from one academic 

year to the next. Donaldson v. Bd. of Rd. of North Wildwood, 65 N.J. 236, 246 (1974). 

With the exception of constitutional and statutory proscriptions, a board has complete 

discretion to determine whether to continue the employment of its nontenured teachers. 

Dore Supra. The New Jersey State Board of Education, relying upon Dore, held that a 

nontenure teacher is entitled to litigate a non- reemployment decision only if the facts 

he alleges if true, would constitute a violation of constitutional or legislatively conferred 

rights. Guerriero v. Board of Rd. of Boroullh of Glen Rock. 1986 S.L.D. -,(Feb. 7, 1986). 

An appeal to the Commissioner under !:6l:.§..d. 18A:6-9 regarding non-reemployment of 

nontenure teachers is, In its scope, very limited and not at all concerned whether the 

affected person "Is a good teacher by objective criteria." J.g. 

Petitioner does not allege race, religion or any other kind of unlawful 

discrimination intluenced the Board's failure to reappoint him. Petitioner does not claim 

that the Board failed to comply with that process due a nontenure teacher whose 

employment has not been continued as Is set forth at N.J.S.A. 18A:27-3.1 £! ~· 
Petitioner's claim is anchored upon asserted retaliation by the principal because of his 
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announced intention to pursue unidentified statutory rights to the position of head 
football coach. 

Nowhere in petitioner's pleading or argument does he identify 'statutory rights to 

the position of head football coach' to which he makes claim nor can the basis for such 

asserted rights be discerned from the record. It has already been established that a 

nontenure teacher has no legally enforceable right to continued employment. It is also 

established under school law that a teaching staff member does not have a legally 

enforceable right to be appointed to a position of coach. Koslick v. Edison Twp. Bd. of 

~ 1987 s.L.D •••• , State Board of Ed. (April 3, 1987). N.J.A.C. 6:29-6.3 obligates 

boards of education to advertise vacancies in its coaching positions and to appoint 

individuals who possess any New Jersey certificate to teach issued by the Board of 

Examiners. Other than these two restrictions, boards of education are free within 

constitutional or statutory proscription to appoint anyone or no one to existing 

vacancies. 

Petitioner does not contend he was prohibited by the principal from filing a 

grievance under an existing Agreement to challenge the Board's failure to appoint him 

head coach nor does he complain the principal some how prohibited him from filing any 

challenge in any forum of competent jurisdiction regarding the Board's failure to appoint 

him head coach. Petitioner's claim of retaliation is understood to mean he says but for 

his declaration to the principal, the principal would have recommended him for 

reemployment, the principal's administrative superiors would have endorsed that 

recommendation, and the Board would have adopted their administrator's 

recommendation for reemployment and petitioner would then have :>een reemployed. 

The facts in this ease In light of the relevant law fail to show the cause--effect 

relationships petitioner advances In his claim. The purely speculative nature of the 

claimed result of reemployment in 1988-89 but for his declaration to the principal is a 

claim which stands of frail reeds. It matters not that other nontenure teachers with two 

consecutive year-end evaluations of "2" may have been reappointed and petitioner was 

not reappointed with similar year-end evaluations. Whether to renew the employment or 

any nontenure teacher is uniquely within the discretion of the Board and such discretion 

is not limited by artificial standards sought to be imposed through this argument. 

The principal's signature affixed to the March 1988 Total Performance 

Evaluation/Professional Improvement Plan, In which the assistant principal recommended 

petitioner's reappointment, signifies nothing other than what the notation above the 
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principal's signature states: "I have read this report." While ,it is recognized petitioner is 

of the view that by affixing his signature the principal recommended his reappointment, 

the Board is equally adamant that petitioner's recommendation for reappointment was 

only that of the assistant principal. 

Even if petitioner is correct in his interpretation of the stipulated facts and 

documents .that the principal through his signature on the March 1988 Total Performance 

Report joined in the assistant principal's recommendation of reappointment, the 

principal's subsequent comprehensive memorandum to the assistant superintendent on 

April 25, 1988 regarding the 1988-89 staffing needs of the high school in the face of 

declining pupil enrollment shows that the principal made a reasoned, though negative, 

judgment regarding petitioner's potential to contribute towards desirable levels of 

instruction for pupils in South Plainfield. That is not to say that petitioner is not a 

"good" teacher; rather, the facts show only that the South Plainfield school authorities 

determined not to continue petitioner's employment towards tenure as a teaching staff 

member. The Board is under no obligation to prove the truth of its underlying reason for 

such action; rather, petitioner has the burden to show the action is unlawful or an abuse 

of discretion. 

Moreover, even if petitioner's announced declaration to the principal regarding the 

head coach assignment was an element of the principal's negative recommendation for 

continued employment, that circumstance would not constitute a cause of action against 

the Board. Petitioner, as a nontenured teacher, has no enforceable right to continued 

employment as a teacher, nor does he have an enforceable right to be appointed head 

coach. There is no evidence that the Board failed to honor each and every term of 

petitioner's 1987-88 employment contract. 

Finally, even if the principal had by his signature joined in the recommendation to 

continue petitioner's employment into 1988-89 and thereafter, the principal discovered 

the availability of, in his view, a more qualified individual to fill a teaching vacancy, or 

even to replace an existing nontenure teacher when that teacher's contract expires, 

while simultaneously being a desirable candidate for the head coach position of the 

football team, petitioner has no cause of action. An enforceable contract is not created 

between the parties merely through a school principal recommending future action to be 

taken by a board regarding the continued employment of a nontenure teacher. 

Having considered the record as a whole in light or the arguments advanced by the 

parties, I I"'ND petitioner failed in his proofs to show that the South Plainfield Board of 

Education unlawfully retaliated against him regarding non-reemployment for 1988-89 and 
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I FIND that petitioner failed to show the Board unlawfully retaliated against him for any 

reason. I CONCLUDE that based on the record as a whole the petitioner failed in his 

proofs to show the Board violated any identifiable constitutional or legislatively 

conferred rights he may enjoy. I CONCLUDE petitioner's proofs fail to state a cause of 

action and I finally CONCLUDE that summary decision on the merits must be and is 

entered on behalf of the South Plainfield Board of Education. 

The Petition of Appeal is dismissed. 

This recommended decision may be adopted, modified or rejected by the 

COMMJSSIONBR OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with ~ 

52:148-10. 
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I hereby FILE this ln1tial Decision with SAUL COOPER~AN for consideration. 

;-)~~f:~ ti(-~--
OANIEL B. MCKEOWN, AU 

Agency Recei~ 

~u~ 
DEPARTMENT OF EDUCATION 

Mailed to Parties: 

1 f9 '3. 
DATE 

tmp 
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THOMAS FOUSTY, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF SOUTH PLAINFIELD, MIDDLESEX 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon review of the record the Commissioner concurs with the 
findings and conclusion of the Administrative Law Judge and adopts 
the initial decision as the final decision in the matter for the 
reasons well stated therein. 

Accordingly, the Petition of Appeal is dismissed. 

COMMISSIONER OF EDUCATION 
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l!tatr of Nrw !lrnry 
OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION OF THE 

BURUNGTON COUNTY SPECIAL 

SERVICES SCHOOL DISTRICT, 

Petitioner, 

v. 

DEPARTMENT OF EDUCATION, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 6379-87 

AGENCY DKT. NO. 265-8187 

Thomas S. Harty, Esq .• for petitioner (Parker. McCay & Criscuolo, attorneys) 

Nancy Kaplen Miller, Deputy Attorney General, for respondent (Robert J. 
DeiTufo. Attorney General of New Jersey, attorney) 

Record Closed: April24, 1989 Decided· February 14, 1990 

BEFORE RICHARDJ. MURPHY, AU: 

STATEMENT OFTHE CASE AND PROCEDURAL HISTORY 

Petitioner, Board of Education of the Burlington County Spe::ial Service:; School 

District (District), alleges that the action of the State Department of Education in 

dedaring an audit exception of $664,808 in its state aid reimbursement is arbitrary 

and discrimmatory. On November 22, 1988, I issued an Order for Partial Summary 

Decision (attached) resolving all but one of the issues in this case, and that Order was 

adopted by the Commissioner of Education on January 10, 1989 and is currently 

pending on appeal before the New Jersey Superior Court, Appellate Division. The 

attached Order amply sets forth the earlier Procedural History of this matter, as well 

as the pertinent Findings of Fact. After the Parttal Summary Decision Order was 

issued, the parties were requested to submit a preCise computation of the amount of 
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state aid owed, and the respondent Department of Education submitted the 

computatron set forth below, with which the petitioner disagrees. The record on 

this last aspect of the case closed on April 24, 1989, and the due date for submissions 

rn this opinion was extended until February 14, 1990, because of a heavy backlog of 

overdue opinions stemming from a pending public utility case. I regret any 

rnconvenience that this delay may have caused, but note that the matter has been 

pending on appeal in the interim. 

The only issue to be resolved is whether the Department has submitted an 

appropriate computation of the $664,808.60 in state aid which it seeks to compel the 

District to repay to the State. 

FINDINGS OF FACT 

The following information has been provided by the Department of Education, 

reflecting its precise computation of the amount claimed to be owed: 

Year Required to be State Aid Impact Capital Outlay Appropriated 

1982-83 $559,113.52 X .675 = $377,401.63 X .675 = $254,746.10 

1983·84 300,000.00 )( .675 = 202,500.00 )( .675 = 136,687.50 

1984-85 600,000.00 X .675: 405,000.00 X .675 = 273,375.00 

TOTAL $1,459,113.52 $984,90_1.63 $664,808.60 

Petitioner challenges this computation as being inadequately supported and 

explained, but offers no countercomputation of its own upon which to rely. 

I reviewed the computation, and FIND as a matter of fact that it is accurate and 

appropriate. 
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CONCLUSION 

On the basis of the above Finding of Fact. I CONCLUDE as a matter of law that 

the respondent Department of Education has accurately computed the amount of 

state aid owed by the District between 1981 and 1984 in the amount of $664,808.60. 

DISPOSITION 

On the basis of the above Findings of Fact and Conclusions of Law, it is 

ORDERED that the petition of the Soard of Education of the Burlington County 

Special Services School District appealing from an audit exception issued by the 

respondent Department of Education is DISMISSED and the Distnct ORDERED to pay 

the full amount of state aid owing as found in this Initial Decision. 

This recommended decision may be adopted, modified or reJected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decis1on shall become a final decision in accordance with N.J.S.A. 52: 148-lO{c). 

-3 
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I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

ktJaJ lt.,·tfl;r 
RICHARD J. MURPHY, AU 

Agency Receipt: 

DATE\ DEPARTMENTOFEDUCATION ··-

Mailed to Parties: 

........ 
u~ 

TIVE LAW /,:f J 

FEB 2 G 1990 

DATE 

tp 

-4-
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BOARD OF EDUCATION OF THE 
BURLINGTON COUNTY SPECIAL 
SERVICES SCHOOL DISTRICT, 

PETITIONER, . 

v. 

NEW JERSEY STATE DEPARTMENT OF 
EDUCATION, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Board's exceptions and 
respondent's reply were timely filed pursuant to N.J.A.C. 1:1-18.4. 

The Board's exceptions argue that the ALJ's decision "***is 
wholly unfounded as no basis in fact, law or statutory authority has 
been set forth which adequately provides for such a conclusion by 
the Department.***" (Board's Exceptions, at p. 3) More 
specifically, the Board avers that respondent's submission to the 
ALJ on January 11, 1989, which sets forth the calculation for the 
$664,808.60 at dispute herein, is nothing more than a reiteration of 
Exhibit G of respondent's original Motion for Summary Decision which 
was previously deemed to be inconclusive by the ALJ and the 
Commissioner. The Board also objects to the calculation since no 
supporting law or authority was cited for reaching that 
figure/determination. 

Respondent's reply exceptions aver in pertinent part: 

Petitioner, in its exceptions, argues that there 
was no supporting law or authority for the 
adoption of the Respondent's calculation. What 
Petitioner ignores, however, is that Petitioner 
did not respond to the Department's calculation 
by setting forth any specific facts showing that 
there is a genuine issue which can only be 
determined in an evidentiary hearing. See 
N.J.A.C. l:l-12(a). Petitioner has offered no 
computation of what the proper calculation should 
be especially since the amount of the transfers 
is not disputed. Moreover, Petitioner has not 
even specifically identified its objections to 
the Department's calculation. Thus, granting of 
summary judgment on this issue was appropriate. 

Furthermore, as the letter dated January 11, 1989 
setting forth the calculation demonstrates, the 
State's method of computating the amount owed is 
reasonable and appropriate. The computation 
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identified the amount of transfer to the capital 
outlay account in each of the relevant years. 
Since that amount would have been surplus in the 
current expense account, the District would have 
had to apply 67'1.1. of that amount to reduce the 
following year's budget.*** Once the following 
year's budget is reduced by 67Y.'t of the "surplus" 
amount, the next year's state aid would be 
reduced by 67%1. of that amount. 

For example, in the 1984-85 school year, the 
transfer to capital outlay was $600,000. For the 
following school year, Petitioner's budget would 
have been reduced by 6 7'1.1 of that amount, i.e. , 
$405,000. Thus, the budget was actually $405,000 
higher than appropriate and the District received 
67%1. of that higher budgeted amount through state 
aid. The District therefore received $273,375 in 
state aid to which it was not entitled. This 
computation done in each of the three years at 
issue, as reflected in Exhibit B, provides an 
accurate calculation of the amount of state aid 
that was overpaid. (Reply Exceptions, at pp. 4-6) 

this matter and the parties' 
with the ALJ's finding and 
the sum of $664,808.60 is 

As demonstrated above, the only issue which remained alive 
after January 10, 1989 was whether the sum of $664,808.60 being 
sought by respondent was accurate. As such, respondent was ordered 
to set forth "***a precise computation of the $664,808.60 figure and 
the [petitioner] shall submit a responsive computation to enable the 
judge to determine the amount of repayment." (Id., at p. 17) 

A review of petitioner's response to the Department's 
precise calculation (see April 10, 1989 letter from petitioner to 
ALJ) reveals that it did not quarrel with the accuracy of the 
calculation/computation nor did it set forth a responsive 
computation. Rather, it merely reiterated the objections it set 
forth with respect to the original sum, the essence of whiclr is 
delineated almost verbatim in its exceptions summarized above. 

Examination of the calculation submitted by respondent and 
as set forth on page 2 of the initial decision indicates a 
reasonable and appropriate computation for repayment of state aid 
which petitioner by law was not entitled to receive as explained in 
detail in the prior decision in this matter. The chart identifies 
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the amount of impermissive transfers to the capital outlay account 
in each of the three years in question and the precise impact that 
the illegal transfers created in terms of state aid wrongfully 
received by petitioner as well explicated 'in respondent's exception 
quoted above. -

Accordingly, the Petition of Appeal is dismissed and 
petitioner is ordered to pay the full amount of state aid owing to 
respondent, $664,808.60. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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BOARD OF EDUCATION OF THE 
BURLINGTON COUNTY SPECIAL SERVICES 
SCHOOL DISTRICT, 

PETITIONER-APPELLANT, 

v. 
STATE BOARD OF EDUCATION 

DECISION 

NEW JERSEY STATE DEPARTMENT OF 
EDUCATION, 

RESPONDENT-RESPONDENT. 

Decision by the Commissioner of Education, January 10, 1989 

Decision by the State Board of Education, June 9, 1989. 

Decided by the Commissioner of Education, March 28, 1990 

For the Petitioner-Appellant, Parker, McCay & Criscuolo 
(Thomas S. Harty, Esq., of Counsel) 

For the Respondent-Respondent, Nancy Kaplan Miller, 
Deputy Attorney General (Robert J. Del Tufo, 
Attorney General) 

This matter arose when the Assistant Commissioner, Division 
of Finance, determined that the Burlington County Special Services 
School District was required to pay $664,808.60 in State aid because 
it had transferred funds over several years from its current expense 
account to its capital account resulting in the payment of State aid 
for county expenses. By petition to the Commissioner of Education, 
the District challenged the determination, and, on June 9, 1989, we 
affirmed the Commissioner's decision which, adopting the 
Administrative Law Judge's (AW) recommendation, found that under 
the pertinent statutes, said transfers had resulted in improper 
State aid and which granted summary judgment to Respondent 
Department of Education except to the extent tha't the record was to 
remain open "for the limited purpose of determining the exact amount 
of State aid monies due and owing the Department by petitioner." 
Commissioner's decision of January 10, 1989, at 16.1 

By decision of March 28, 1990, the Commissioner, adopting 
the ALJ's findings with respect to the appropriateness of the 
Department's calculation, determined that the amount of State aid 

1 We note that appeal from our decision of June 9, 1989, was 
taken to the Appellate Division. Based on the pendency of the issue 
before us today, the matter was voluntarily dismissed without 
prejudice by Stipulation of Dismissal dated September 28, 1989. 
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that the District was to repay was $664,808.60. The District has 
appealed that decision to the State Board. 

The only issue properly before uS' in this appeal is the 
propriety of the calculation of the -amount decided by the 
Commissioner to be the amount of overpayment of State aid. Although 
not challenging the actual computation, the District disputes that 
amount on the grounds that the funds upon which the amount was 
determined included resources derived from the county. 

Having considered the arguments of counsel, we reject the 
District's argument. As argued by the Department, and as settled by 
our prior decision. in this matter, the transfers of funds by the 
District from its current expense account to its capital account 
were impermissible regardless of the source of the revenues. These 
transfers resulted in the overpayment of State aid which must now be 
returned. 

In that the Distirct has failed to show that the amount is 
inaccurate, and, for the reasons expressed therein, the State·Board 
of Education affirms the decision of the Commissioner. 

August 1. 1990 

Pending N.J. Superior Court 
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PETER J. KUEKEN, JR. 

PETITIONER, 

v. 

MARY L. GUZMAN AND BOARD OF 
EDUCATION OF THE CITY OF 
PASSAIC, PASSAIC COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS . 

This matter has been opened before the Commissioner by way 
of a Petition of Appeal for Declaratory Judgment from Peter J. 
Kueken, Jr., a candidate seeking election to a three-year term on 
the Passaic Board of Education. Mr. Kueken asks the Commissioner to 
construe the provisions of N.J.S.A. 18A:l4-10 and to declare that 
Respondent Mary L. Guzman be precluded from running for a new 
three-year term on the Board of Education of the City of Passaic 
while serving as a currently sitting board member with one year 
remaining on her current term. 

Mr. Kueken sets forth the following arguments in his 
petition: 

1. When Mary L. Guzman decided to run for the 
elected seat which she is presently 
occupying, she had to file a petition with 
ten, qualified voter signatures. On the 
petition it clearly states that she would 
have to run for a three-year term, and when 
elected would agree to accept and to qualify 
into said office for three years. She has 
one more year to serve. 

By submitting this new petition for a 
three-year term, Mary L. Guzman is breaching 
her original petition and oath to serve the 
city of Passaic for three years. Those who 
originally endorsed her in the petition, for 
the seat she is presently occupying, were 
obviously misled. 

2. On Tuesday, March 8, 1990, I spoke to 
school-board attorney, Matthew J. 
Michaelis. He said that there is not 
statute or case regarding what Mary L. 
Guzman is doing; therefore, he and the 
Passaic Board of Education can not make a 
ruling against her. He said that the only 
decision ever made was one on March 22, 
1977, where someone on the school board in 
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West Milford Township ran for two seats at 
the same time. The commissioner ruled 
against that case. In Pas~aic•s case, a 
trustee is running for a different set and 
will reSign her remaining seat if she wins, 
which will allow the board of education to 
appoint someone to fill that seat. 

3. In 1968, the residents of the city of 
Passaic voted to have an elected board of 
education; since that year the registered 
voters of Passaic have voted for their 
school board candidates. If Mary L. Guzman 
wins the new, three-year seat, she will have 
to resign her old seat which has one year 
remaining. This will enable the Passaic 
Board of Education to appoint one of their 
political cohorts to the board to fill the 
one-year seat. This circuitous move on 
Mary L. Guzman's part will take the 
decision-making process away from the 
voters. we live in a democratic society (a 
representative democracy) where everyone has 
a right to vote for their elected 
representatives. Allowing Mary L. Guzman to 
run in this election will take away the 
people's voice. She will be truly 
circumventing the spirit of the law. 

(Petition, at pp. 1-2) 

Respondent Mary L. Guzman in response to the petitioner's 
claim sets forth the following argument in defense of her right to 
run for a new three-year term while presently occupying an unexpired 
term on the Board: 

1. I was elected to the Board of Education of 
the City of Passaic for a three year term, 
approximately two years ago, and I have one 
more year relevant to that term of office. 
I am presently a candidate for election for 
a seat on the Board in the April 24, 1990 
election for a new three year term. If 
elected, I would resign my previous seat 
which has one year to go, prior to being 
sworn in for my new term of office. 

The allegations contained in Paragraph 1 of 
the within Petition are in all other 
respects inaccurate since N.J.S.A. 18A:l4-10 
mandates that a candidate must certify that 
if elected, he or she agrees to accept and 
qualify into said office. The statute does 
not require a certification to accept and 
qualify into said off ice for three years. 
If such were the case, a person would be 
prohibited from resigning and we know this 
is not true. 
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In fact, if elected, I agree to accept and 
qualify into said office since, as stated 
above, I would resign my previous seat. 

2. The West Milford case referred to in 
Paragraph 2 of the Petition is not relevant 
to this matter since it dealt with a person 
running for two seats at the same time. I 
am only running for one seat, not two. 

The West Milford case held that no candidate 
can hold two separate seats simultaneously 
and, therefore, may not file for two such 
seats. Additionally, it held a candidate is 
not permitted to file for a seat for which 
he/she does not intend to stand as a 
candidate for election. The above is not 
the situation concerning me since I am not 
running for two separate seats 
simultaneously and as a candidate I intent 
to stand as a candidate for election. 

3. Petitioner uses democracy in reverse in 
Paragraph 3 of the Petition since living in 
a democracy permits me to run for the office 
in issue if I so desire and if the voters do 
not want to elect me, they need not case a 
vote for my election. If the voters agree 
with Petitioner they will not vote for me. 
However, if the voters feel I am entitled to 
run and want me to be elected in this new 
seat, then in this democratic society, I 
should be allowed to run and the voters 
should be allowed to vote for me. 

The fact that by my re-elect ion. a vacancy 
would be created, is irrelevant. There is 
State Statute dealing with vacancies of the 
Board and the other allegations in 
Paragraph 3 dealing with the Board's 
appointment in such vacancy, are totally 
irrelevant and complete supposition on 
behalf of PeH Honer. It should be noted 
that PeH Honer, who is a candidate for a 
seat in the present Board election, if 
elected, he too will have a vote with 
respect to the appointment. 

4. I respectfully submit that there is no law 
prohibiting me from running for this new 
seat and. in fact, I comply with the State 
Statute N.J.S.A. 18A:l4-10, that is referred 
to in the Petition. (emphasis in text) 

(Answer, at pp. 1-3) 
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For the record the Commissioner notes that the Board of 
Education of the City of Passaic has by way of a letter dated 
March 22, 1990 indicated that it takes no position on this matter 
and awaits the Commissioner's decision. ' 

The Commissioner has carefully reviewed the arguments of 
the parties as well as reviewed the statute in question. While the 
Commissioner has previously construed the provisions of N.J.S.A. 
18A:l4-10 to bar one individual from simultaneously seeking election 
to two separate seats on the board, "the current factual 
circumstances create a matter of first impression. (See In the 
Matter of the West Milford Township School Election, 1977 S.L.D. 
339.) Nonetheless, the Commissioner, in the belief that the same 
policy considerations are implicated in the resolution of this 
dispute as existed in West Milford sought the advice of the Attorney 
General. 

In an opinion dated March 23, 1990, the Attorney General 
concluded that the provisions of N.J.S.A. 18A:l4-l0 which prescribe 
the contents of a nominating pet1t1on do bar the action of 
Respondent Guzman in this matter from seeking a three-year term on 
the Board of Education while she is currently a member of the Board 
serving in an unexpired term. The Attorney General's Opinion sets 
forth the following reasoning for barring Ms. Guzman's candidacy: 

N.J.S.A. 18A:l4-l0 provides that a valid 
nominating petition must contain a certification 
signed by the candidate and stating that he is 
qualified to be elected, that he consents to 
stand as a candidate and that, if elected, he 
agrees to accept and qualify for the office. 
Since it is axiomatic that a person cannot fill 
two seats on the board simultaneously, the prior 
decisions have held petitions to be defective if 
the candidate could not so qualify when the 
petition was filed. So too here, when the 
candidate, if successful, would have to resign, 
thus creating a vacancy which would be filled by 
appointive, rather than electoral, process. 

We note that in West Milford the "taint" was 
purged by a withdrawal of one of the two 
petitions. Likewise here the pending petition 
could be upheld if the candidate were to resign 
effective immediately, so that the vacancy 
created by such resignation could be filled prior 
to the coming election. In that way, the 
electorate would not be deprived of a real 
choice, having been made aware before it votes, 
of the composition of the board. 

We do not believe that the Legislature, in 
prescribing three-year terms for elected school 
board members, intended to have such terms 
extended irregularly by means of sitting members 
seeking to prolong their tenure other than by 
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succeeding themselves. To allow such activity 
would also frustrate the statutory scheme whereby 
one-third of the board stands for election each 
year. In the ideal situation, working control of 
the board is determined in the annual elections, 
and the vacancy-filling process is not available 
as a means of depriving the electorate of its 
voice regarding the make-up and composition of 
the board. If the instant candidacy is allowed 
to proceed, all of these negative consequences 
may occur. (emphasis in text) 

(Attorney General's Opinion 90-0066, at p. 2) 

In light ·of the foregoing, the Commissioner finds and 
determines that Respondent Guzman's nominating petition is defective 
and that she is ineligible to stand as a candidate for a new 
three-year term on the Passaic Board of Education unless she resigns 
the seat which she currently holds. The Commissioner therefore 
directs the Secretary of the Board of Education of the City of 
Passaic to strike Mary L. Guzman • s name from the ballot unles.s she 
shall formally resign the seat she presently holds prior to the time 
in which the ballot is printed. Should Mary L. Guzman choose not to 
resign her current seat on the Board and her name is therefore 
removed from the ballot, all candidates below her in the drawing for 
position shall move up one place. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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jtatt of :Xtw iltrsty 
OFFICE OF ADMINISTRATIVE LAW 

LAWRENCE W. NELSON, 

INDIVIDUALLY AND AS PARENT 

AND NATURAL GUARDIAN OF P.T.N., 

Petitioner, 

v. 

ROSE M. McCAFFERY, 

SUPERINTENDENT OF SCHOOLS, 

AND GLEN RIDGE BOARD OF EDUCATION, 

Respondents. 

Lawrence W. Nelson, prose 

INITIAL DECISION 

SUMMARY DECISION 

OALDKT. NO. EDU 6190·89 

AGENCY D.KT. NO. 257-8/89 

Rosalind Kendellen, Esq. for respondents 

(Riker, Danzig, Scherer & Hyland, attorneys) 

Record Closed: January 8, 1990 Decided: February 16,1990 

BEFORE KEN R. SPRINGER, AU 

Statement of the Case 

Th1s is an action by a parent of a private school student seeking payment of the 

transportat1on allowance under N.J.S.A. 18A: 39·1. Local school d1stncts wh1ch 

provide transportation to public school ch1ldren living remote from the schoolhouse 

532 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 6190-89 

are legally required to provide transportation or pay an allowance to resident 

children attending nonprofit private schools "located w1thtn the State not more 

than 20 miles from the residence of the pupil." 1 Basically, the dispute is over the 

proper way to measure the 20-mile limit. Count I of the pet1tion alleges that the 

"radial" or straight-line distance between home and school is less than 20 miles. 

Count II alleges, in the alternative, that the length along the school driveway located 

"on private propertyH should not be counted, also resulting in ·a distance of less than 

20 miles.2 School officials contend that correct measurement is "door-to-door," 

making the distance greater than 20 miles. 

Procedural History 

Petitioner Lawrence W. Nelson filed his petition with the Commissioner of 

Education ("Commissioner") on August 3, 1989.3 Respondents Glen Ridge Board of 

Education and its superintendent of schools, sued in her official capacity, 

(collectively, the "Board") filed their answer on August 16, 1989. On August 17, 

1 "Remote from the schoolhouse" is defined by state regulation as "beyond 2t 
miles for high school students (grades 9 through 12) and beyond two miles for 
elementary pupils (grades kindergarten through eight)." N.J. A. C. 6:21-1 .3(a). 

2State regulation further requires that the measurement be made "by the shortest 
route along the public roadways or walkways" N.J.A.C. 6:21-1 .3(b). 

3Petitioner seeks damages for the prior (1988-89) as well as the current (1989-90) 
school years. Since appeals to the Commissioner must be filed "no later than the 
90th day from the date of receipt of the notice of a final order, ruling or other 
action," the petition might appear to be out-of-time for events occurring in 1988-
89. N.J.A.C. 6.:24-1.2(b). However,/etitioner urges that the 90-day rule should be 
relaxed in light of the parties' goo faith efforts to resolve the dispute. See Polaha 
v. Buena Reg. Sch. Dist., No. A-1359-85T7 (N.J. App. Div. Oct. 7, 1986). Similarly, the 
Board agrees that it has purposely waived the 90-day rule as an affirmative 
defense. Moreover, the 90-day rule does not bar suits to enforce statutory 
entitlements. North Plainfield Ed. Ass'n v. North Plainfield Bd. of Ed., 96 N.J. 587 
(1984). 

-2 
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1989, the CommiSSioner tr~nsm1tted the matter to the.Office of Admin1strat1ve Law 

("OAL") for hearing as a contested case. 

Subsequently, on September 25, 1989, petitioner filed a motion for summary 

decision, together with supporting affidavit and brief. The Board filed opposing 

papers and its own cross-mot1on for summary decision on October 18, 1989. 

Petitioner filed a rely on October 25, 1989. Both parties jomtly submitted a written 

st1pulat1on of facts on November 27, 1989. The OAL held oral argument via the 

telephone on January 8, 1990. 

Findings of Fact 

All of the material facts necessary for summary disposition of this matter are 

either stipulated or undisputed. I FIND: 

Petitioner and his family reside in Glen Ridge, New Jersey. Petitioner's son, a 

high school sophomore. attended the Delbarton School in Morristown, New Jersey 

during the 1988-89 school year. Delbarton School is not operated for profit and is 

located within this State. Although petitioner filed the application forms in a timely 
manner, the Board denied payment of any transportation allowance solely due to 

the 20-mile limit. 

Despite differing interpretations as to what the law requires, the parties are 

fundamentally in agreement on the underlying facts. On May 31, 1989, an employee 

of the State Office of Weights and Measures measured the route from "the center of 

the front doorH of petitioner's residence to uthe Delbarton School front door using 

their driveway from Rte. 24" and determined that distance to be 20.650 miles. At 

petitioner's request. on June 23, 1989 the same state agency remeasured the route 

from an identical starting point to "a point at the beginning of the Delbarton School 

driveway" closest to Route 24 and determined that distance to be 19.810 miles. 

Neither side challenges these physical measurements. Thus, the battle lines are 

clearly drawn. If the driveway is counted, the distance is greater than 20 miles. If 

not, the distance is less than 20 miles. 

• 3 . 
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It is further established that the driveway in question is located on property 

owned by Delbarton School. Roughly eight-tenths of a mile in length, the driveway 
is paved and has two lanes of traffic, except for a one-way section in the shape of a 

loop. Delbarton School paid for construction of the driveway, and also maintains 
and repairs it. As recently at 1988, the Morris Township Planning Board ruled that 

the road network on school property need not be built to the standards for public 

roads. There 1$ a steel gate at the entry to the driveway from Route 24, which gate is 

locked from time to time for security reasons. A sign posted nearby warns that the 

area is private property and that hunting, fishing, trapping or trespassing for any 

purpose is strictly forbidden. Snow removal and policing functions are conducted by 

the school and its contractors. 

Public access to the driveway is restricted to individuals having legitimate 

dealings with the school. Delbarton School has its own security force, which patrols 

the driveway with directions to remove anybody who is not on school-related 

business. Vehicles delivering students to school do not drop off or receive 

passengers at the gate, but proceed up the driveway to the vicinity of the school 

buildings. Teachers park their cars in the lot adjacent to the school buildings. Many 

other persons, including letter carriers, truck drivers, sanitation workers, and food 

suppliers, regularly use the driveway to get to and from the school. 

For purposes of these motions, it will be assumed that the radial or straight-line 

distance between petitioner's residence and the Delbarton School is 17.3 miles. In 
his verified petition, the petitioner alleges this to be so. While the Board pleads a 

lack of knowledge or information sufficient to form a belief as to the truth of that 

allegation, it has not suggested any different measurement. 

Conclusions of Law 

Based on the foregoing facts and the applicable law, I CONCLUDE that the 

Delbarton School is situated more than 20 miles from petitioner's residence 9nd, 

consequently, that petitioner's son fails to qualify for transportation assistance. 

Authority for free transportation of children to nonpublic schools derives from 

Art. VIII, §4, U3 of the State Constitution of 1947, which grants to the Legislature the 

express power to provide for the transportation of school-aged children to and from 

. 4. 
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any school "within reasonable limttatlons as to distance " N.J.S.A. 18A: 39-1 
mandates that whenever any school distnct provides transportatton for public school 

pup1ls residing remote from any schoolhouse, transportation must also be supplied 

for each student ·to and from any remote nonprofit private or parochial school 

"located within the State not more than 20 miles from the residence of the puptl." 

Exceptions are made for districts which provide transportation only for handicapped 

children or for children at public vocational schools. The same or similar statutory 

schemes have successfully withstood repeated constitutional attack on either 

establishment clause grounds, Everson v. Ewing Twp. Bd. of Ed., 133 N.J.L. 350 {E.& A. 

1945), aff'd 330 U.S. 1 (1947), or equal protection grounds, West Morris Reg. Bd. of 

Ed. v. Sills, 58 N.J. 464 (1971), cert. den. 404 U.S. 986 (1971) and Reed v. Att'y Gen, 

195 N.J. Super. 172 (App. Div. 1984). 

Aside from the introductory reference to "schoolhouse" rather than "gate" or 

"driveway." the statute itself provides little help on how to measure the distance 

between school and residence. Therefore, petitioner turns for guidance to the 

corresponding regulation. Preliminarily, it should be noted that the regulation, 

N.J.A.C. 6:21-1.3, focuses on the minimum 2- or 2f-mile distance necessary to be 

cons1dered "remote from the schoolhouse" and not on the maximum 20-mile 

distance beyond which any entitlement ceases. In that limited context, N.J.A.C. 6:21-
1.3(b) provides, 

measurement shall be made by the shortest route along public 
roadways or walkways from the entrance of the pupil's residence 
nearest such public roadway or walkway to the nearest public 
entrance of the assigned school. 

Seizing on the language "public roadways or walkways," petitioner urges that 

the ~riveway at Delbarton School is "private" and cannot be included in the 

measurement. Accordingly, petitioner concludes that the "nearest public entrance" 

within the meaning of the regulation is the intersection of the driveway with Route 

24. 

Petitioner's hypertechnical and legalistic argument must be rejected in favor of 

a common sense and practical approach. Words in a statute are to be given their 

ordinary and well-understood meaning in the absence of explicit indication of 
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special meaning. Fahey v. Jersey City, 52 N.J. 103, 107 {1968); Lopez v. Santiago, 125 

N.J. Super. 268, 270 (App. Div. 1973). What obviously was mtended by use of the 

adjective "public" in the regulation was to prevent school boards from depriving 

students of rightful transportation by forcing them to trespass across neighbors' 

yards or take shortcuts through back alleys, empty fields and lonely forests in order 

to shorten the distance to school. Nothing suggests that the proscription was ever 

meant to extend to situations such as the present one, where a paved two-lane 

roadway, open to vehicular traffic, is regularly used by students and teachers alike to 

gam access to otherwise landlocked school buildings. 

School law decisions interpreting N.J.S.A. 18A:39-1 measure the distance by 

starting at the front door of the student's home and ending at the nearest door of 

the school. See, e.g., Shields v. West Paterson Bd. of Ed., 1980 S.L.D. 1004 (Comm'r 

Aug. 28, 1980). In at least one instance, the route to a nonpublic school was plotted 

to include a "private interior vehicular roadway." Tenzer v. Tenafly Bd. of Ed., 1985 

S.L.D. (Comm'r May 17, 1985). Significantly, petitioner conceded at oral a·rgument 

that he knew of no reported case where the measurement stopped at the school 

driveway. Moreover, the position taken by petitioner is internally inconsistent, in 

that it recognizes the appropriateness of including the length of a private driveway 

at one end of the route (i.e., the home) but not at the other end (i.e., the school). 

Lastly, petitioner's contention that the distance should be measured by radial 

miles, as distinguished from road miles, is totally meritless. Indeed, the single 

administrative ruling cited by petitioner in his moving papers stands for the exactly 

opposite proposition. Horner v. Kingsway Reg. H.S. Dist., 1979 S.L.D. 487 (Comm'r 

Aug. 30, 1979), aff'd 1979 S.L.D. 493 (St. Bd. Dec. 5, 1979). 

Order 

It is ORDERED that the Board's motion for summary decision is granted and 

petitioner's motion for summary decision is denied. 

And it is further ORDERED that the relief requested by petitioner is denied. 
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This recommended deciSIOn may be adopted, m'odified or reJected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law 1s empowered to 

make a final decision m this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherw1se extended, this recommended 

deCISion shall become a final decision in accordance with N.J.S.A. 52: 14B-10(c). 

I hereby FILE this initial decision w1th SAUL COOPERMAN for consideration. 

Date KEN R. SPRINGER, AU 

Receipt Acknowledged: , 

("' 0£-.,..-._.1' 

~ 
Date DEPARTMENT OF EDUCATION 

Mailed to Parties: 

FEB 2 2 W 
Date 

al 
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LAWRENCE W. NELSON, 
INDIVIDUALLY AND AS PARENT AND 
NATURAL GUARDIAN OF P.T.N., 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF GLEN RIDGE, ESSEX COUNTY, AND 
ROSE M. MC CAFFERY, 
SUPERINTENDENT, 

RESPONDENTS . 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision ef the 
Office of Administrative Law have been reviewed. Exceptions by 
petitioner and replies thereto by respondent ("the Board") were 
timely filed pursuant to N.J.A.C. 1:1-18.4. 

· In his exceptions, petitioner argues that the AW ignored 
the plain language of the controlling regulation ("public" entrance) 
and imposed upon it an interpretation that is supported neither by 
prior case law, of which there is none specifically on point, nor 
his own findings of fact, which clearly establish that Delbarton's 
driveway is private property. Further, the AW's interpretation 
runs counter to the well-established principle of law that statutes 
and regulations which are intended to confer benefits should be 
liberally construed in order to do so. Petitioner also objects to 
the AW's assessment of his position as internally inconsistent, 
arguing that distinctions in the language of the regulation itself 
("entrance" of the pupil's residence, as opposed to "nearest public 
entrance" of the school of attendance) support his claim. Finally, 
petitioner takes exception to the AW's dismissal of his entire 
petition, when, in moving for summary judgment on Count II, he had 
specifically reserved his right to pursue Count I (radial 
measurement) in the event he did not prevail on Count II. 

In reply, the Board refers the Commissioner to the 
arguments of its earlier brief, which essentially hold that 
petitioner's interpretation of N.J.A.C. 6:21-l.J(b) is inconsistent 
with the regulation's intent, sound public policy and prior case law 
on determining transportation distances for reimbursement purposes. 

Upon a careful review of this matter, the Commissic::mer 
concurs with the ALJ that petitioner is not entitled to the 
reimbursement he seeks. Petitioner's entire argument hinges on what 
he perceives to be subtle distinctions in the language of N.J.A.C. 
6:21-l.J(b), which provides that 

measurement shall be made by the shortest route 
along public r~adways or public walkways from the 
entrance of the pup.il's residence nearest such 
public roadway or public walkway to the nearest 
public entrance of the assigned school. 
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The difficulty with petitioner's interpretation is that it reads the 
regulation purely in the abstract and altogether fails to consider 
its context. Although N.J.A.C. 6:21-l.J(b) has historically been 
used as the basis for calculating all pupil transportation 
distances. the regulation in fact pertains specifically to 
measurement of the 2-2~ mile remoteness distance set forth in 
N.J.A.C. 6:2l-l.3(a) in codification of N.J.S.A. l8A:39-l. 
Accordlngly, its language must be· construed from that perspective. 
Petitioner seeks to impute great significance to the precise 
placement of the word· "public," both to differentiate publically 
from privately owned roads, and to justify inclusion of private 
residential driveways while simultaneously excluding private school 
driveways in measuring transportation distances. A plain reading of 
the regulation within the context of the Z-2% mile rule, however, 
shows that it intended no such distinctions. Rather. as the AW 
well recognizes, 

***What obviously was intended by use of the 
adjective "public" in the regulation was to 
prevent school boards from depriving students of 
rightful transportation by forcing them to 
trespass across neighbors' yards or take 
shortcuts through back alleys, empty fields and 
lonely forests in order to shorten the distance 
to school.*** (Initial Decision, at p. 6) 

In simplest terms, what this regulation clearly requires, and what 
the Department of Education has consistently held it to mean, is 
that pupil transportation distances are to be measured from door-to­
door; specifically from the door of the pupil's home to the nearest 
entrance of the school building by which students (as opposed to, 
say, delivery men) normally enter. Further, such measurement is to 
be along a route used for regular vehicular and/or pedestrian 
traffic. as opposed to a route requiring shortcuts of the type 
described by the ALJ. Its use of the word "public" cannot be 
construed as an attempt to differentiate public property from 
private strictly in terms of ownership, as such a distinction would 
be irrelevant for purposes of measuring transportation distances for 
the public school pupils to whom the regulation was drafted to 
apply. Rather, the term is plainly meant to apply to commonality 
and habitualness of usage for purposes of pupil safety. Within this 
framework, the fact that the paved, two-lane roadway by which 
students and vehicles regularly access Delbarton school buildings is 
owned and maintained by the school rather than by a public entity is 
of no import whatsoever. • 

Neither is there any merit to the proposition, based on the 
absence of the phrase "nearest public" with respect to entrances of 
pupil residences, that inclusion of that phrase with respect to 
school entrances requires a differentiation between the point beyond 
which only persons on school-related business may pass, e.g. the 
gateway to the grounds of a private school complex, and the actual 
entrance used by students to enter the school building. Nor does it 
justify the internal inconsistency, noted by the ALJ, of 
petitioner's stance that the driveway of the pupil's residence is 
properly included in measuring transportation distance while the 
driveway of the school building is explicitly excluded. Such a 
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reading elevates the sense of individual words above the context in 
which they occur, and is particularly inappropriate in construing a 
regulation which has been extended to apply to situations beyond 
those for which it was written. N.J.A.C. 6:2l-l.3(b), when applied 
to all pupil transportation distances rather than only to public 
school remoteness determinations, stands solely and exclusively for 
the proposition that transportation measurements are to be 
calculated from door-to-door and over established thoroughfares. 

·The Commissioner notes petitioner's arguments regarding 
liberal construction of statute and abrogation of his right to 
pursue Count I. He holds, however, that the construction sought by 
petitioner in Count II is beyond the bounds of what the statute and 
its implementing regulation intended to confer and, indeed, is 
counter to the general legislative scheme of imposing reasonable 
limitations on transportation benefits to nonpublic pupils. The 
construction sou~ht in Count I (radial measurement), on the other 
hand, has long s1nce been discounted in this forum, Horner, supra, 
and wouid likewise be precluded by the determinations reached on 
Count II above. Therefore, no good purpose would be served by 
allowing petitioner to continue proceedings in this matter. 

Accordingly, for the reasons stated in the initial decision 
together with the additional reasons herein, the recommendation of 
the Office of Administrative Law dismissing the instant Petition of 
Appeal is adopted as the final decision in this matter. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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LAWRENCE W. NELSON, INDIVIDUALLY 
AND AS PARENT AND NATURAL 
GUARDIAN OF P.T.N., 

PETITIONER-APPELLANT, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF GLEN RIDGE, ESSEX COUNTY, AND 
ROSE M. MC CAFFERY, SUPERINTEN­
DENT, 

RESPONDENT-RESPONDENT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, April 4, 199~ 

For the Petitioner-Appellant, Lawrence W. Nelson, ££Q ~ 

For the Respondent-Respondent, Riker, Danzig, Scherer & 
Hyland (Rosalind Kendellen, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

August 1, 1990 

Pendin~ N.J. Superior Court 
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OFFICE OF ADMINISTRATIVE LAW 

EDWARD P. MIGLIACCIO, 

Petitioner, 

v. 
BOARD OF EDUCATION 

OF THE CITY OF PATERSON, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 5066·89 

AGENCY DKT. NO. 144-5189 

Paul E. Griggs, Esq. for petitioner 

Donald A. Kessler, Esq. for respondent 

(Shablik, Kessler & Finestein, attorneys) 

Record Closed: January 4, 1990 Decided: February 14,1990 

BEFORE KEN R. SPRINGER, AU 

Statement of the Case 

This is a contract claim by a school administrator who seeks an mcrease 1n h1s 

salary. Petitioner Edward P. Migliaccio ("Migliaccio"}, employed as board secretary/ 

business administrator by the Paterson school district, contends that h1s employer 

failed to recognize his longevity credit and his stipend for graduate·fevel educat•on 

New J.·r ".~ ~ ~ ••n F: <jual Opportumt.v F.mpf .. ,,..r 
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Presently the matter comes before the Office of Administrative Law ("OAL") on the 

school board's motion for summary demion pursuant to N.J.A.C. 1:1-12.5. 

Procedural History 

Migliaccio filed his verified petition with the Commissioner of Education 

("Commissioner") on May 16, 1989. Respondent Paterson Board of Education 

("Board") filed its answer on July 10, 1989. Subsequently, on July 13, 1989, the 

Commissioner transmitted tne file to the OAL for hearing as a contested case. On 

November 21, 1989, the Board filed its notice of motion, together with supporting 

certification and brief. Migliaccio filed his opposing certification and brief on 

December 14, 1989. Then the Board filed a reply on January 4, 1989. The matter is 

now ready for ruling on the papers. N.J.A.C. 1: 1-12.2(e). 

Findings of Fact 

For purposes of this summary decision motion, the facts and any inferences to 

be drawn therefrom must be viewed in a light most favorable to the party opposing 

the relief. All of the material facts necessary for full resolution of this controversy 

are either stipulated or not genuinely in dispute. I FIND. 

Edward P. Migliaccio has worked for the Board since 1956. Until 1986-87, he 

served in the capacity of an administrative assistant, spending roughly half his time 

assisting the business administrator. Although the parties disagree on Migliaccio's 

total earnings from overtime and special summer projects, they agree that his 

regular salary in 1986-87 was $53,058, which already included two adjustments for 

longevity. At the end of December 1987, then board secretary/business 

administrator Charles Reilly retired and his position became vacant. Starting on May 

1, 1987, Migliaccio assumed the position of board secretary/business administrator 

on an acting basis. 

As a result of arms-length negotiations with the Board, Migliaccio's starting 

salary in his new job for 1987-88 was set at $67,326. That is exactly the amount 

which Migliaccio contends represents his total earnmgs at his old job in 1986-87. It is 

stipulated that Migliaccio did not institute grievance proceeding or litigation in any 

forum challenging the amount of his initial salary. Specifically, he failed to pursue 
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any avenue of appeal from the calculation of his longevity credit or his entitlement 
to any academic degree stipend. 

One year later, on April 1, 1988, Migliaccio became the permanent board 

secretary/business administrator and achieved instant tenure in that position. His 

salary remained for three months at the same level of $67,326. In July 1988 

Migliaccio received a raise which increased his annual salary for 1988-89 to $70,406. 

Whether or not Migliac-cio was satisfied with that salary, he did not at that time file 

an appeal to any arbitrator, state agency or court. Migliaccio's only explanation for 

his acquiescence was that he "deferred" to a request by the board pres1dent, who 

allegedly told him that his demand for higher salary would make ongoing salary 

negotiations with other school employees more "difficult" in the eyes of the public. 

Despite Migliaccio's insistence that he never "acknowledge[d) or agree[ d) that [his) 

salary included longevities and degree stipends," he nonetheless .:ontinued to 

collect his salary at the designated rate. 

On February 16, 1989, the Board's protracted contract negotiations with its 

administrators finally concluded. Migliaccio received another salary increase, 

"finalizing" his salary for 1988-89 at $75,390. By virtue of related Board action taken 

that same date, Migliaccio's salary for 1989-90 rose to $83,306, effective July 1, 1989, 

and will again rise to $92,053 for 1990-91. Not until May 16, 1989 did Migliaccio 

bring this appeal before the Commissioner, raising for the first time his claim for 

additional longevity credits and degree stipends. 

Conclusions of Law 

Based on the foregoing facts and the applicable law, I CONCLUDE that the 

petition must be dismissed for failure to comply w1th the time limits on filing appeals 

to the Commissioner. 

N.J.A.C. 6:24-1.2 prescribes that "[t)he pet1tioner shall file a petition no later 

than the 90th day from the date of receipt of the notice of a final order, ruling or 

other action by the district board of education which is the subject of the requested 

contested hearing." Case law establishes that this regulation cannot cut off 

statutory entitlements, but does preclude late filing of claims for contractual rights 

. 3 . 
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benefits. North Plainfield Ed. Ass'n v. North Plainfield.Bd. of Ed., 96 N.J. 587 (1984) 

Compare, Lavin v. Hackensack Bd. of Ed., 90 N.J. 145 ( 1982). 

Statutes do not guaranty teaching staff members, mcluding certified school 

administrators, the absolute right to longevity credits or degree stipends. Indeed •. 

N.J.S.A. 18A:29-7, wh1ch previously provided for higher rates of pay for attaining 

certain advanced academic degrees, was expressly repealed as the time of passage of 

the Teacher Quality Emplpyment Act on September 9, 1985. L 1985, c. 321. Initial 

placement on the salary guide Hshall be at such point as may be agreed upon by the 

member and the employing board of education." N.J.S.A. 18A:29-9. Hyman v. 

Teaneck Bd. of Ed., Dkt. No. A-3508-84T7 (N.J. App. Div. Feb. 26, 1986), certif. den. 

104 N.J. 469 (1986). Salaries above a statutory minimum, currently $18,500, are the 

result of collective negotiations and, hence, are contractual in nature. N.J.S.A. 

18A:29-5. Both parties concede that the 90-day rule applies to school board action 

in setting employee's salaries, but they differ as to what constitutes a Hfinalu board 

action triggering the running of the limitation period. 

The Board's position is that the 90 days started to run either when Migliacc1o 

was originally appointed to the acting position in May 1987, or when he assumed his 

permanent post in April 1988, or, at the very latest, when his salary was fixed in July 
1988 without reference to additional longevity credits and degree stipends. 

Migliaccio, on the other hand, maintains that his cause of action did not accrue until 

the finalization of his 1988-89 salary in February 1989. 

Part of the confusion is undoubtedly generated by the coincidence that the 

district was engaged in general salary negotiations with its supervisory staff at the 

same time that this particular dispute with Migliaccio arose. However, the record is 

clear that Migliaccio knew by April 1988, if not sooner, that he would not ~e 

receiving separate credit for longevity or academic degrees. From the time that he 

received his first paycheck in his current job title, he ought to have been aware that 

the Board had rejected his personal salary claim. See North Plainfield, 96 N.J. at 594. 

Migliaccio's own certification acknowledges that he complamed about his treatment 

to the Board president in April1988, yet admittedly he "did not complam again until 

February of 1989. u Furthermore, he waited more than one year after his informal 

complaint to the board president before instituting the present admmistrative 

appeal. The fact that contemporaneous negotiations culminated m February 1989 

. 4-
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with salary mcreases for a group of central office admintstrative personnel does not 
excuse Migliaccto's delay in asserting his indivtdual datm which dated back to April 

1988. A cause of action accrues, so that the applicable period of limttatton 

commences to ruA, when the party seeking to bring the action has an enforceable 

right. Andreaggi v. Relis, 171 N.J. Super. 203,235-36 (Ch. Dtv. 1979) 

Commissioner's decisions have consistently denied stale claims for salary credit 

brought more than 90 days after notification of the adverse action. E.g., Union Twp. 

Ed. Ass'n v. Union Bd. of Ed., 1986 S.L.D. (Comm'r Oct. 22, 1986) , Conner v. R1ver 

Vale Bd. of Ed., 1986 S.LO. (Comm'r Feb. 18, 1986). Migliaccio unsuccessfully 

attempts to distinguish such cases by drawing distinctions without a difference. lt 

makes no difference that the salary claims in Union Twp. and Conner happened to 

be based on prior teaching experience, whereas Migliaccio's claim is based on 

longevity and academic attainment. Nor does it really matter that Union Twp. and 

Conner involved placement at the appropriate step on the guide, whereas Migliaccio 

seeks extra credit beyond his regular step on the guide. In all these situations, the 

unifying legal principle is that potential litigants must act swiftly and cannot sleep 

on their rights. Prompt filing and expeditious processing of actions before the 

Commissioner serve to preserve the immediacy of the record and to stabilize existing 

relations, thus avoiding disruption of the educational process. Pacio v. Bd. of Ed. of 

Lakeland Reg. H.S. Dist., 1989 S.L.O. (Comm'r June 29, 1989); Newman v. Bd. of 

Ed. of Spring Lake He1ghts, 1983 S.L.D. (Comm'r Jan. 19, 1984). 

Nevertheless, Migliaccio requests that the Commissioner exercise his authonty 

under N.J.A.C. 6:24-1.17 to relax application of the 90-day rule uwhere stnct 

adherence thereto may be deemed inappropriate or unnecessary or may result m 

injustice.# Exceptions to the 90-day rule should be granted sparingly, and only 

where there exist compelling circumstances to justify enlargement or relaxation of 

the time limit. See Riely v. Bd. of Ed. of Hunterdon Cent. H.S., 173 N.J. Super. 109 

(App. Div. 1980); Weir v. Bd. of Ed. of N. Valley Reg. H.S. Dist., 1984 S.L.O. _ 

(Comm'r July 20, 1984), aff'd No. A-3520-84T6, slip op at 6 (N.J. App. Dtv. Apri! 9, 

1986); Bogart v. East Orange Bd. of Ed., 1983 S.L.D. (Comm'r March 14, 1983). 

Equitable considerations which might allow relaxation of the rule include good fatth 

discussions between parties to resolve the dispute, Polaha v. Buena Reg. School Dtst, 

No. A·1359-8ST7 (N.J. App. Div. Oct. 7, 1986), delay attributable solely to the board 

of education, Perrotti v. Newark Bd. of Ed., 1981 S.L 0 (Comm'r May 11, 1981, 

5. 
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aff'd (St. Bd. Sept. 2, 1981), or cases presenting a substantial constitutional issue or 

matter of significant public interest, Miller v. Morris Sch. Dist., 1980 S.LD._ (Comm'r 

Feb. 27, 1980). 

No extenuating circumstance is present here. The factual record fails to 

support Migliaccio's contentions that he was lulled into a false sense of security by 

Board conduct or that he labored under uncertainty as to his rights. Rather, 

Migliaccio made the conscious decision to forego asserting his known claim for extra 

compensation while labor negotiations on salary were still in progress. Bluntly put, 

he waited until administrators had negotiated the best possible deal on regular 

salary before pressing his own claim for greater financial gain. Thus, the situation is 

akin to having gambled on a favorable outcome in one arena before seeking fu.rther 

relief in another. Riely, 173 N.J. Super. at 114. Whatever the advantages of this 

course as a bargaining tactic, it is hardly a sympathetic reason to extend the normal 

time for taking an appeal. 

Reservations about the Commissioner's jurisdiction to entertain this subject 

matter should be noted for the record. Unquestionably the Commissioner of 

Education possesses broad and expansive authority under N.J.S.A. 18A:6-9 "to hear 

and determine . . all controversies and disputes arising under the school laws." 
Plainfield Bd. of Ed. v. Cooperman, 105 N.J. 587, 596-97 (1987). In this context 

"school law" disputes are generally those arising under Title 18A, Fair Lawn Bd. of 
Ed., 143 N.J. Super. 259, 266 (Law Div. 1976), aff'd 153 N.J. Super. 480 (App. Div. 

1977), or those implicating important educational policy considerations such as 

public school curricula and courses of study, Hinfey v. Matawan Reg. Bd. of Ed., 77 

N.J. 514, 520 (1987). 

But the major focus of the present litigation is the interpretation of 

petitioner's rights under a collective negotiations agreement. Compensation items 

such as salary and fringe benefits are quintessential uterms and conditions of 

employmentu within the contemplation of the Public Employment Relations Act. 

Englewood Bd. of Ed. v. Englewood Teachers Ass'n, 64 N.J. 1,6 (1964). When a 

dispute arises as to the meaning of a particular contractual provision or its 

application to a particular individual, the Commissioner does not necessarily have 

primary jurisdiction to resolve the issue. Belleville Ed. Ass'n v. Belleville Bd. of Ed., 

209 N.J. Super. 93 {App. Div. 1986). The State Board of Education will refrain from 
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deciding contract disputes. Paladino v. Lacey Twp. Bd. of Ed., 1989 S.L.D. , slip. op 

at 5 (St. Bd. Feb. 1, 1989). Accordingly, even if the petition were timely, it would still 

be dismissed for failure to state a claim cogmzable before the Commissioner. 

Order 

It is ORDERED that the petition in this matter is dismissed. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act 10 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with /1/.J.S.A. 52: 148-1 O(c). 

I hereby FILE this initial decision with SAUL COOPERMAN for consideration. 

Date 

Receipt Acknowledged: 

.~A ~ ; .. · .. J 
Date i I DEPARTMENT OF EDUCA TfON 

Mailed to Parties: 
.~· 

Date OFFI 

J 
al 
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EDWARD P. MIGLIACCIO, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF PATERSON, PASSAIC COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner filed timely 
exceptions pursuant to the provisions of N.J.A.C. 1:1-18.4. The 
Board timely filed reply exceptions thereto. 

Petitioner first contends that the ALJ incorrectly noted or 
failed to note the following: 

Page 2, paragraph 4 - incomplete - Migliaccio was 
not placed on the Board Secretary/Business 
Administrator salary guide for 1987-1988 school 
year. 

Page 3, paragraph .3 When Migliaccio was 
appointed permanent Board Secretary/Business 
Administrator on April 1, 1988, he still was not 
placed on the salary guide. The longevities and 
stipends he is grieving are only paid when an 
employee is placed on the Board Secretary/ 
Business Administrator salary guide. 

Page 4, paragraph 3 - Migliaccio complained about 
his salary in July of 1988, when he was placed on 
the salary guide, not in April of 1988, when he 
was still not on the salary guide and receiving 
his stipends vis a vis his agreed upon salary 
(see Migliaccio certification attached to Brief 
in Opposition to Summary Disposition). (emphasis 
in text) (Exceptions, at p. 2) 

Thereafter, petitioner cites the following exceptions: 

THE NINETY DAY RULE SHOULD HAVE BEEN RELAXED TO 
PREVENT AN INJUSTICE TO PETITIONER 

Petitioner submits that contrary to the ruling of the ALJ, an 
exception to the 90-day rule should have been granted him because he 
relied on the Board president • s request that he "hold off with 
respect to his filing a grievance concerning his educational and 
administrative longevity stipends in consideration of the fact that 
negotiations were 1 in progress 1 and to talk. of same publicly would 
adversely impact the Board of Education with respect to a negative 
public perception.***" . , at p. 3) He claims that a relaxation 
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of N.J.A.C 6:24-1.2 is required to avoid a gross injustice to him 
because he did not file a grievance and go to arbitration on his 
complaint. In support of his assert ion that there are equitable 
considerations to relax the rule, petitioner cites, inter alia, John 
Polaha v~ Board of Education of the Buena Regional School District, 
1984 S.L.D. 1832, rev'd State Board 1985 S.L.D. 1982, rev/rem. N.J. 
Superior Court Appellate Division Octo~ 1986, Commissioner 
Decision on Remand November 20. 1986, rev'd State Board March 2, 
1988. 

Moreover, in rebutting the ALJ's conclusion that petitioner 
waited until negotiations were concluded before pressing his own 
claim for greater financial gain, petitioner claims he was not a 
member of any collective bargaining group, since his position is a 
confidential one precluding his involvement in a bargaining unit. 
Be distinguished the ALJ's reliance on Riely v. Bd. of Ed. of 
Bunterdon Central B.S., 173 N.J. Super. 109 (App. Div. 1980) in 
support of not enlarg1ng the time limit by suggesting that he spoke 
with Board President Evans in July 1988, which "clearly show[s] he 
was not waiting for the end result of the negotiations.***" 
(Exceptions, at pp. 4-5) Thus, petitioner avers, the facts in this 
matter are extenuating and demand equitable treatment. 

TBE NINETY DAY PERIOD BEGAN WHEN MIGLIACCIO WAS 
PLACED ON TBE SALARY GUIDE 

Petitioner notes that he was placed on the salary guide in 
July 1988, the same time when he complained to the Board president 
that he was not receiving his scheduled longevity increments and 
stipends. Thus, he claims, because he "was not placed on the salary 
guide in April of 1988 when he was appointed Board 
Secretary/Business Administrator, there was no reason for him to 
expect that these stipends would be paid, in consideration of the 
fact that he was alreading (sic) receiving the stipends." (Id.) 

Further, petitioner contends that "his placement on the 
Board Secretary/Business administrator salary guide in July of 1988 
at a salary of $70,406.00, was the first time he became aware that 
he would not be paid his longevi ties.***" (Id., at p. 6) Thus. he 
claims his enforceable right was not ripe untrf July 1988. 

MIGLIACCIO MAY NOT BRING AN ACTION BEFORE THE 
PUBLIC EMPLOYER [sic] RELATIONS COMMISSION 

Citing N.J.S.A. 34:13A-3(g) for the definition of a 
confidential employee, petitioner claims his position as a 
managerial or confidential employee precludes his participation in 
any bargaining unit negotiating a contract with the Board. As such, 
he contends, he does not have a cause of action before PERC, and the 
Commissioner of Education does have jurisdiction over this matter. 

Petitioner seeks reversal of the initial decision 'and a 
return of the matter to the Office of Administrative Law for a final 
hearing. 

By way of reply exceptions, the Board first notes that the 
ALJ failed to mention that at the time petitioner's salary was set 
for the 1988-89 year, his increase in compensation was based upon 
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the salary guide and did not include longevities or degree 
stipends. In support of this position, the Board cites petitioner's 
brief at pages 5-6 wherein the Board ,claims that petitioner 
acknowledges that he did not receive scheduled longevities and 
stipends on said gu1de. It also relies upon Paragraph 8(a) of 
Charles Riley's Certification on behalf of the Board, in this 
regard. Thereafter, the Board rebuts each of petitioner's 
exceptions, which are summarized below. 

THE 90-DAY RULE SHOULD NOT BE RELAXED IN THIS CASE 

The Board avers that on several occasions, petitioner 
agreed to a salary which included longevities and degree stipends 
and did not seek to again add those benefits to his salary either 
within 90 days of May 1, 1987, of April 1, 1988 or of July 1, 1988. 
Instead, he waited until after the fourth occasion on which his 
salary was established in the position of Board Secretary/Business 
Administrator to file an application before the Commissioner; thus, 
the Board claims, petitioner's failure to assert a timely claim on 
multiple occasions clearly bars his claim for present and further 
correction. It cites among other cases, North Plainfield Educ. 
Ass'n. v. Bd. of Educ., 96 587 (1984) 1n support of this 
position. 

The Board concurs with the ALJ that the reason petitioner 
delayed in filing his petition was that .be "was manipulating 
negotiation for his own tactical advantage." (Reply Exceptions, at 
p. 5) As to his reliance on Board President Evans• alleged 
statements to him, the Board counters that her comments, if made, 
have no bearing on the interpretation of the 90-day rule because her 
thoughts "hardly constitute 'Board action"'. (Id., at p. 6, 
Footnote 1) The Board further suggests that it is more important to 
observe that in May 1987, and in April 1988, which dates were before 
his July 1988 alleged discussions with Ms. Evans, petitioner 
accepted his salary which included longevities and degree stipends. 
Thus, the Board claims, subsequent discussions with Ms. Evans were 
of no import. The Board submits that petitioner's salary has 
increased from $53,053 in 1986-87 to $92,053 for 1990-91, and that 
he should not be permitted to manipulate the agreement between the 
parties to obtain a further increase. 

THE NINETY DAY PERIOD BEGAN ON MAY l, 1987 WHEN 
PETITIONER WAS FIRST APPOINTED AS ACTING 
SECRETARY/BUSINESS ADMINISTRATOR 

~ 
The Board rebuts petitioner's reliance on N.J.S.A. 18A:29-9 

for the proposition that the 90-day rule does not begin until 
initial placement on the salary guide by submitting that said 
statute does not have any bearing on the instant matter. It avers 
that N.J.S.A. 18A:29-9 provides that initial placement on the salary 
guide is to be negotiated between the employee and the employing 
Board of Education. The Board claims, therefore, that said statute 
has no bearing on the instant matter, wherein petitioner challenges 
acceptance of base salary which includes longevities and degree 
stipends. 

The Board also submits that petitioner admits that he was 
first placed on the salary guide in July 1988, and acknowledges that 
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he did not file his petition until May 1989. Thus, the Board 
contends, by his own admission, petitioner has failed to comply with 
the 90-day rule. 

THE COMMISSIONER OF EDUCATION HAS JURISDICTION 
OVER THIS MATTER 

The Board acknowledges in submitting this point to the 
Commissioner that neither it nor petitioner contests the issue of 
jurisdiction. Hence, the Commissioner's consideration of objection 
to the ALJ's determination that the Commissioner does not have 
jurisdiction would be as a primary exception to the initial 
decision. Said exception contained in the Board's reply exceptions 
is untimely filed, however, pursuant to the prescriptions of 
N.J.A.C. 1:1-18.4 and, thus, is not made part of the Commissioner's 
consideration of the Board's arguments. 

Upon his careful and independent review of this matter, the 
Commissioner adopts in part and rejects in part the initial decision 
rendered in this matter by the Office of Administrative Law. The 
Commissioner concurs fully with the ALJ that the instant petition is 
untimely for the reasons expressed in the initial decision. 
Further, as noted by the Board in its reply exceptions, petitioner 
admits that he was first placed on the salary guide in July 1988. 
(See Exceptions, at pages 2 and 6.) It is also clear· from the 
record that his petition was not filed until Hay 16, 1989. Of his 
own admission, therefore, petitioner has failed to comply with 
N.J.A.C. 6:24-1.2. 

In so concluding, the Commissioner finds no reason to relax 
the 90-day rule. Even if petitioner did forestall his petitioning 
the Commissioner because of the statements of a Board member, he did 
so at his o\m peril in that no single board member speats for the 
board. He gained no support for his delay in so actirtl in that no 
Board action teaulted therefrom. 

Notwithstanding the above conclusion, the Commissioner 
observes that were this matter timely filed, it would be cogniza~le 
before the Commissioner. contrary to the determination of the AW 
below. The Commissioner observes that the parties agree that 
petitioner is not a member of a collective bargaining unit because 
of the confidential nature of the duties of his position as Board 
Secretary/Business Administrator. N.J.S.A. 34:13A-3(g) Moreover, 
because the law provides that a board of education may "appoint a 
school business administrator by a majority vote of all members of 
the board, define his duties *** and fix his salary*** (N.J.S.A. 
18A:l7-14.1) (emphasis supplied), issues arising under said law are 
within the Commissioner of Education's power to adjudicate. In this 
regard, the conclusion of the ALJ below to the contrary is 
reversed. 

Accordingly, the initial decision is affirmed in part and 
rejected in part. The Petition of Appeal is determined to be 
untimely pursuant to N.J.A.C. 6:24-1.2 and is therefore dismissed, 
with prejudice. 

COMMISSIONER OF EDUCATION 
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IN THE MATTER OF THE DRAWING OF 

BALLOT POSITIONS IN THE CITY OF 

NEWARK, ESSEX COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

This matter has been opened before the Commissioner by way 
of a Petition of Appeal riled March 22, 1990, for declaratory 
judgment. The Board seeking a ratification from the Commissioner 
that the redrawing for ballot positions of candidates for election 
to the Board of Education of the City of Newark held on March 15. 
1990 at 6:00 p.m. represents the ballot positions of the candidates 
for election to said board. that the actions taken by the Supervisor 
of Elections of the Newark School District validating the petition 
of Ms. Elba L. Torres were proper. and that the redrawing in which 
Ms. Elba L. Torres could participate was valid and proper. 

The Board set forth in its petition for declaratory 
judgment the following facts: 

1. The Board, a type II district without a 
Board of School Estimate, conducts its elections 
pursuant to N.J.S.A. 18A:l4-1 et seq. 

2. Pursuant to N.J.S.A. 18A:l4-9, nominating 
petitions for the 1990 School Board election were 
to be filed on March 1st, 1990 at 4:00 p.m. 

3. On/ or about February 28, 1990, a nominating 
petition was requested by Elba L. Torres. 

4. On March 1st, 1990 at 3:44 p.m., Ms. Torres 
filed a nominating petition containing 18 
signatures. (Exhibit A) 

5. The Board of Education the City of Newark 
employs persons to verify that the names 
contained on the nominating petitions are 
s·ignatures of registered voters of th,e Newark 
district. 

6. After being checked by two of the staff 
members, it was determined that Ms. Elba L. 
Torres• petition contained the signatures of only 
(9) nine registered voters in the Newark. 
district. 

7. Pursuant to N.J.S.A. 18A:l4-12, upon being 
informed that Ms. Elba L. Torres' petition did 
not contain the signatures of (10) ten registered 
voters in the Newark. district, the Supervisor of 
Elections of the Newark School district forthwith 
notified Ms. Torres that her petition was fatally 
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defective and she would not be listed as a 
candidate in the 1990 Annual School Board 
Election. 

8. Ms. Torres was personally informed that her 
petition was defective on March 2nd, 1990, when 
she appeared at the scheduled drawing for ballot 
positions. 

9. At that time Ms. Torres was advised of her 
right to check the petition against the list of 
the registered voters of the City of Newark by 
appearing at the office of the Commissioner of 
Registration and Superintendent of Elect ions of 
the County of Essex. The drawing for ballot 
positions of candidates was held as scheduled and 
Ms. Torres was not listed as a candidate. 
(Exhibit B, B,}. 

10. On or about March 7, 1990, Ms. Torres 
contacted the Supervisor of Elections of the 
Newark School district in order to inform him 
that she was appealing the decision which 
declared her petition defective. 

11. The Supervisor of Elections of the Newark 
School district and the Commissioner of 
Registration of the County of Essex, reviewed the 
[petition] of Elba L. Torres against the list of 
registered voters of the City of Newark and found 
that Ms. Torres' petition did contain the 
lignatures of ten registered voters in the Newark 
~lttrict. In order to remedy this situation, the 
Supervisor of Elections of the Newark School 
district scheduled a re-drawing for ballot 
positions, in order to allow Ms. Elba L. Torres 
to compete on an equal basis with all other 
candidates. 

12. On March 14, 1990, the Supervisor of 
Elections caused phone calls to be made to each 
candidate advising them of the redrawing and the 
reasons therefore. (Exhibit C). 

13. On March 14, 1990, the Supervisor of 
Elections of the Newark School district, sent 
mailgrams advising each candidate of the 
re-drawing for ballot positions and the reason 
therefore. (Exhibit D, D,). 

14. On March 14, 1990, the Supervisor of 
Elections of the Newark School district also 
attempted to serve each candidate with personal 
notice by sending a messenger to their homes with 
a letter notifying them of the re-drawing for 
ballot positions and explaining the reasons 
therefore. (See Exhibits E. E,). 
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15. A re-drawing was held on March 15, 1990 at 
6:00 p.m. The results of that drawing are 
attached hereto as an Exhibit F. 

16. At the drawing candidates Anna Saldutti and 
Beadle Campbell. expressed their objections to a 
re-drawing. (Exhibit G). 

Said facts are uncontested and thus are adopted by the 
Commissioner as Findings of Fact in this·matter. 

By letter dated March 23, 1990, the Director of the Bureau 
of Controversies and Disputes notified each candidate for a seat on 
the Board of the filing of said request for declaratory judgment. 
The candidates were advised that they might file a letter memorandum 
or brief in opposition to the application within five working days 
of receipt of said notice, whereupon the Commissioner of Education 
would decide the matters stated above. 

One such response was timely filed by Ms. Barbara Todish. 
Her letter is set forth verbatim below: 

I oppose the Board of Education's application for 
declaratory judgment because I believe that a 
redrawing of ballot positions was uncalled for as 
the verification page of Ms. Torres• petit~on has 
Elba Torres name printed and the directions in 
bold face type state that the name of the 
petitioner swearing/affirming: CAN NOT BE THE 
CANDIDATE. Also Carmen J. Nunez signature is 
signed where it is stated that "signature of the 
same petitioner listed on this section". I ask. 
that the original drawing of ballot positions be 
upheld (Drawing of Ballot positions on March 2, 
1990.) Please accept this letter in lieu of a 
letter memorandum or brief. I also agree with 
other reasons/objections that have been brought 
to my attention i.e. Ms. Saldutti's and 
Mr. Camp bells • . 

Barbara A. Todish 

p 165 333 386 
C Newark Board of Ed 

P.S. I also object to the Newark Board of 
Education omitting to inform candidates, i.e. me, 
that a NJSBA candidate briefing was to be (and 
has been) held on March 17, 1990. Also I object 
to the Newark Board of Education's efforts to 
prevent, by intimidation or otherwise, (z] 
community and businesses such as TV stations, 
from holding candidate forums. 
(Letter from Barbara A. Todish dated March 26, 
1990) 
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Upon his careful and independent review of this matter, 
including the letter from Candidate Todish, the Commissioner affirms 
the actions of the Board of Education and the Supervisor of 
Elections of the Newark School District in conducting a redrawing 
for ballot positions of candidates for election to the Board of 
Education of the City of Newark held on March 15, 1990 at 6:00 p.m. 
In so concluding, he deems the concerns expressed by Candidate 
Todish in her letter dated March 26, 1990 irrelevant to the issues 
advanced in the Board's request for Declaratory Judgment, and are 
thus not considered in the Commissioner's resolution of the Board's 
request. 

In reviewing the record, however, the Commissioner observes 
that while the actions of the Board were proper in acknowledging 
that it erred in invalidating Ms. Elba L. Torres' petition and 
rectifying its error by later validating her petition, it is plain 
that the Board prematurely notified Ms. Torres that her petition was 
fatally defective without taking the extra measure of securing from 
the Commissioner of Registration of the County of Essex assurance as 
to whether Ms. Torres did indeed have the requisite number of 
signatures from registered voters in the Newark District. 

N.J.S.A. 18A:l4-13 and N.J.S.A. 18A:l4-14 provide a 
detailed description of the legislat1ve intent that all candidates 
must be assured an opportunity to be present at the dr.awing for 
positions on the ballot and likewise to assure that all candidates 
have an opportunity to secure by drawing a place on the ballot they 
perceive to be an affordable one. Having so erred, the Board was 
obliged to redraw after Ms. Torres' name was inappropriately omitted 
from consideration for placement on the ballot. Therefore, its 
action to schedule a redrawing to allow Ms. Torres to compete on an 
equal basis with all other candidates is hereby affirmed. 

Ac~otdingly, the instant petition for declaratory judgment 
is granted .is to its prayer for relief B and C wherein the Board 
seeks affirmation that the redrawing was valid and proper and that 
the actions of the Supervisor of the Elections of the Newark School 
District in calling and holding said redrawing were proper. The 
Commissioner thus declares that the ballot positions resulting from 
the March 15. 1990 redrawing represent the ballot positions of the 
candidates for election to said Board. However, the Gommiss ioner 
denies affirmation that the actions taken by the Supervisor of 
Elections of the Newark School district validating the petition of 
Elba L. Torres were from the outset, proper for the reasons stated 
above. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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IN THE MATTER OF THE DRAWING OF 

BALLOT POSITIONS IN THE CITY OF 

NEWARK, ESSEX COUNTY .. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, April 6, 1990 

For the Petitioner-Respondent, Associate Counsel, Board of 
Education of the City of Newark 
(Charles Auffant, Esq .• of Counsel) 

For the RespOndent-Appellant, Barbara A. Todish, Q!Q se 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. We a~ree with the Commissioner 
that the claims asserted by Appellant Barbara Todish, a candidate 
for election to the Boa::d of Education of the City of Newark., are 
irrelevant to the issues advanced in the Board's instant request for 
declaratory judgment with regard to the redrawing of ballot 
positions for that election. Moreover, there is nothing in the 
record to indicate that the Appellant was in any way specifically 
harmed by such action. Our review indicates that even after the 
redrawing, she retained a highly favorable ballot position -- second 
in a field of 11 candidates. Candidate Torres, who filed the 
nominating petition which is challenged by Appellant and which 
generated the circumstances leading to the redrawing, drew the ninth 
ballot position. 

August 1, 1990 
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OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION' OF TnE 
TOWNSWP OF WEST ORANGE, 

Petitioner, 
Y. 

TOWNSHIP COUNCIL OP WEST ORANGE, 

Respondent. 

nm'IAL DECISION 

OAL DKT. NO. EDU 4589-89 

AGENCY REF. NO. 167-5/89 

Stephen J. Christiano, Esq., for petitioner 

1otatthew J. Scola, Esq., Cor respondent 

Record Closed: January 31, 1990 Decided: February 23, 1990 

BEFORE WARD R. YOUNG, ALJ: 

The West Orange Board of Education (Board) appeals a $600,000 reduction of its 

surplus for transfer to its current expense epproprintions by the Tc:•:nship Cou:1ci! 

(Council) resulting from the defeat of its 1989-90 proposed budget by the voters of West 

Or!lnge. 

Council asserts its action was a lawful exercise of its discretionary authority. 

The matter was transmitted to the Ortice or Administrative Law as a contested 

case on June 22, 1989 pursuant to i'J.J.S.A. 52:14F-l et ~ A prehearing conference was 

held on August 18, 1989, at which the parties agreed to proceed to summary decision on 

the issue of whether the Council has the authority "to certify a reduction in the amount of 

Nr"' l<'m!l' /J Att £qual Opporrunil}' Employrr 
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OAL DKT. NO. EDU 4589-89 

money to be raised through taxation by unilaterally transferring $600,000 from the Board's 

surplus into the Bc;>ard's 1989-90 current expense appropriations." In the event Council 

prevailed on that issue, the parties agreed to proceed to plenary hearing on the issue of 

whether "Council's transfer of $600,000 from surplus to the Board's 1989-90 current 

expense appropriation impinges on the Board's responsibility to provide a thorough and 

efficient education for the pupils in West Orange during the 1989-90 school year." 

Summary decision was granted to the Council under date of October 6, 1989 by the 

undersigned and adopted by the Commissioner on November 13, 1989 and the second issue 

proceeded to hearing on December 26 and 27, 1989. Post-hearing submissions we~e filed 

and the record closed on January 31, 1990. 

Factual stipulations are adopted as FINDINGS OF FACT and are as follows: 

1. Council certified to the Essex County Board of Taxation a total of $784,050 to 

be levied less than the Board's defeated proposal for the 1989-90 school year. 

2. The certified reduction by Council represented $734,050 for current expense 

and $SO,OOO for capital outlay. The latter is not contested. 

3. $134,050 of the certified reduction for current expense was identified by line 

items in the Board's budget, which are not contested. 

4. $600,000 of the certified reduction was unilaterally transferred by Council 

[pui"Suant to Council's direction to the Board) from the Board's surplus into the 

Board's current expense revenue. 

S. The Board's proposed 1989-90 budget incorporated $27,833,836 for current 

expense and $335,000 for capital outlay, which were both rejected by the 

votei"S of West Orange. 

6. No certifying statement oC reasons was provided to the Board by the Council 
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when it acted to certify the amount to be levied by taxation with the Essex 
County Board of Taxation. 

1. Council's transfer of $600,000 from surplus was due to excess in that account 

and there were no educational considerations because no line items were 

reduced, and there was no impact on the thorough and efficient education to 

be provided to West Orange pupils in 1989-90. 

RELEVANT TESTIMONIAL EVIDENCE 

School Business Administrator/Board Secretary James Krieger testlried that the 

basis for the Board's appeal is a back salary judgment affirmed by the Ap[.~oi!llate Division 

on November 1, 1988 (Docket Number A-5792-86T8). The claim by petitioning teaching 

staff members in that matter totals $1,380,359.18. Krieger stated that full payment of 

the claim would seriously jeopardize the Board's surplus by a reduction. to between 
$300,000 and $400,000, 

Krieger further testified that two bond proposals of about $9,000,000 were rejected 

by the voters in December, 1988 and the Spring of 1989, and that some $500,000 in repairs 

and $100,000 in equipment purchases, included in the Board's proposed 1989-90 budget, 

have been hfld in abeyance with hope for the $600,000 restoration. 

Krieger further testified that $1,700,000 was estimated as the Board's surpllls in its 

1989-90 proposed budget. 

Krieger stated a cross-examination that the June 30, _1989 audit by Touche-Ross 

indicated $1,745,000. He also stated that monthly reports concerning investments 

indicate from $2,500,000 to $3,000,000. 

Board President Rocco J. Capozzi testified that the major concerns ot the Board in 

the budget development process were the age of its school buildings in need of 

maintenance, and the judgment of the claim by supplemental teachers. He indicated 
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that the Board had not as yet transferred the $600,000 from its surplus into its current 

expense account. 

Capozzi stated on cross-examination that the Council defeated a $700,000 transfer 

from surplus but approved $600,000. 

Council member Peter Dunn testified that the Council's action resulted after budget 

review and consultation with the Board, and was motivated by its desire not to cut 

educational programs. The Council deemed the surplus reduction of $600,000 to be 

reasoll8.ble as it would leave a sufficient balance for the judgment as well as any emergent 

need. 

Reference was made during direct examination to the Council's rationale and 

answers to interrogatories propounded by the Board and signed by all Council members, 

wherein it is stated that, during Council-Board Budget consultations, the Council was 

impressed by the Board that surplus funds were needed for the judgment and not for 

school opeations. See P-3, par. 4 and 5. 

Council member Joseph P. Brennan, Jr. testified that his proposal to reduce surplus 

in the amount of $500,000 was defeated. He stated he did not believe the approved 

$600,000 was ooreasonable. He simply relt more comfortable with his proposed reduction. 

He stated on cross-examination that the Council was definitely guided by its 

determination not to impact on educational programs. He also stated he did not believe 

the judgment need was as urgent as perceived by the Board because of the time it would 

take to resolve the litigation. 

Council'members Anthony J. :Yiinniti, Tony Katz and Glenn V. Sorge reiterated the 

testimony of Dunn and Brennan. 

RELEVANT DOCUMENTARY EVIDENCE 

A petition to the Commissioner was filed in November 1989 by the supplemental 
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OAL DKT. ~0. EDU 4589-89 

teachers to resolve the judgment issue. Incorporated therein is a claim for $1,380,359.13, 

as well as allegations of settlement offers by the Board in the amounts of $200,000 and 

$400,000. See P-1. [The matter was transmitted to the Office of Administrative Law as 

a contested case on December 19, 1989 and docketed as EDU 9597-89, was preheard by 

.-\LJ Reiner on January 19, 1990, and set down for hearing on June 4-8, 1990.] 

ARGUYIENTS OF COUNSEL 

The Board argues the Council's action to reduce surplus by $600,000 was arbitrary, 

capricious, and without due consideration of educational interests. It also argues that 

Council's failure to submit a statement of reasons for its surplus reduction violates 

N.J.A.C. 6:24-7.5 and is inconsistent with Deptford, 116 NJ 305 (1989) and Board of 

Education of East Brunswick Twp. v. Twp. Council of East Brunswick, 48 N.J. 94 (1966). 

The Board further argues that Its surplus will fall precariously low upo!l payment of 

its judgment, and that the Commissioner noted "that three percent was the percentage 

exempted under the cap formula" in Board or Education of the City of Perth Amboy v. 

Council of the City of Perth Amboy, 1987 S.L.D. __ (decided December 2, 1987). It 

also argues there is no guarantee the judg'llent sum will not have to be paid during the 

1989-90 school year. 

The BOlltd 'inally argues the surplus reduction will severely impinge on its ability to 

deliver a thorotJgh and efficient education to its pupils, as it will be unable "to meet the 

contingencies and vagaries that could arise in the future, but are unforeseen at present," 
and "will not meet the repair needs of its aging and deteriorating physical plant," and "will 

lack resources to compensate supplemental claimants." 

The Thnmt of Council's argument is that its action was not intended "to impair the 

operation of the West Orange school system or harm the students in any way," and it has 

not. It also emphasizes that the line item cuts that are not contested "were designed not 

to adversely affect the school system". Rb at 6. 
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The Council cites East Brunswick for the proposition that the Commissioner must 

defer to its action if the reductions do not jeopardize educational goals and objectives. 

The statement of reasons argument put forth by the Board is countered by the 

Council's position that the courts in East Brunswick and Deptford require said statement 

to be associated only with line item reductions, and there are none disputed herein. 

DISCUSSION, FINDINGS, AND CONCLUSIONS 

I FIND no merit to the Board's argument that the restoration of the $600,000 in 

dispute is essential Cor repairs and equipment purchases which have been held in abeyance 

pending a resolution of this dispute. Such repairs and· equipment purchases were not 

eliminated !:>y the Council's action. The Board had not as yet transferred the $600,000 

from surplus to its current expense revenue and allocated to selected line item accounts 

according to need. 

Concerning the need for surplus funds to meet its judgment obligation to 13 

Supplemental teachers, there is absolutely no need Cor any such funds during the 1989-90 

school year. As indicated earlier, negotiations to resolve that judgment reached impasse 

and the matter is now scheduled to be heard in June, 1990 at the Office of Administrative 

Law. A decision by all administrative law judge could not possibly be rendered until after 

July 1, 1990, notwithstanding that the Commissioner has 45 days upon receipt of same to 

render his rinal decision. 

I FIND the Board has not met its burden of proof by a preponderance of credible 

evidence that the Council's action in certifying a reduced tax levy of $600,000 has 

impinged on the Board's responsibility to provide a thorough and efficient education for 

West Orange pupils. I FURTHER FIND the litigation of this issue to be frivolous in light 

of stipulated FACT t7. •• 

Concerning the statement of reasons argument, I FIND Deptford and East Brunswick 

inapplicable to the instant matter. It is clear that the courts related the statement of 

reasons requirement to line item reductions for review and a determination if a local 
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Board could meet minimum educational standards for the mandated thorough a;td ef~icient 

education of its pupils. There are no educational program implications in the instant 

:natter. I SO PIND •. 

Excluding any surplus accumulation during the current school year, a transfer of 

$600,000 from surplus would leave a minimum surplus balance of $l,H5,000, which is 

above the reasonable three percent free balance retention addressed by the Commissioner 

in Board of Education of the City of Perth Amboy v. Council of the City of Perth .\mboy, 

1989 ~ ___ (decided December 2, 1897). 

I CONCLUDE the Petition of Appeal shall be and is hereby DISMJSSED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Commissioner Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N'.J.S.A •. )2:148-10. 

DATE 

DATE 
dgi 

I hereby FILE this Initial l:>eeision with Sllul Cooperman for consideration. 

I 7 
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565 

You are viewing an archived copy from the New Jersey State Library.



BOARD OF EDUCATION OF THE TOWN­
SHIP OF WEST ORANGE, 

PETITIONER, 

v. 

TOWNSHIP COUNCIL OF THE TOWN­
SHIP OF WEST ORANGE, ESSEX 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioner (hereinafter 
Board) filed timely exceptions pursuant to the provisions of 
N.J.A.C. 1:1-18.4. Respondent (hereinafter Council) filed timely 
reply exceptions thereto. 

The Board first claims it never stipulated to No. 7 of the 
Findings of Fact set forth in the initial decision at page 3. 
Specifically, it objects to the statement made by the ALJ in 
Stipulation of Fact No. 1 that a reduction of $600,000 from the 
Board's surplus has "no impact on the thorough and efficient 
education to be provided to West Orange pupils in 1989-90." 
(Exceptions, at p. 1, quoting initial decision, at p. 3) The Board 
avers that to have so stipulated would have undermined a crucial 
part of its own case. The Board thus submits that said stipulated 
fact is in error as is the AW's reliance on that stipulation of 
fact in finding the litigation of the issue of the reduction's 
impact on the provision of a thorough and efficient education "to be 
frivolous in light of stipulated FACT 117 ." (Exceptions, at p. Z, 
quoting initial decision, at p. 6) 

Second, the Board avers that the AW misinterpreted the 
holdings of Deptford, supra, and East Brunswick, supra, in 
concluding that a statement of reasons need only be provided when a 
municipality makes line item reductions in a school budget. 
Claiming that the Council "***never, at any time, furnished 
petitioner wit~ a statement of reasons for its $600,000.00 reduction 
of petitioner's surplus," (Exceptions, at p. 2), the Board submits 
that "East Brunswick concluded that the municipal governing body 
must subm1t written detailed explanatory statements for its 
reductions in a school budget when it makes 'significant aggregate 
reductions• in that budget." (Id., at p. 2, quoting East Brunswick, 
at 106) It further contends that Deptford clarified the meaning of 
"aggregate reductions" by holding that it encompassed any and all 
budget cuts. It argues that a 35~ reduction of its surplus 
qualified as a budget cut. 

Further, the Board argues: 

Even though the Deptford Court makes particular 
mention that "statements must be provided for any 
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line-item reductions," it did not intend to limit 
the requisite submission of a statement of reasons 
to only those such reductions. The Court goes on 
to say: 

"On the other hand, by requtnng a 
uniform rule applicable to all budget 
cuts, we can forestall a dispute over 
whether the cuts are large enough to 
warrant an explanation. Further. a 
uniform rule that· calls for the 
submission of explanatory reasons for 
all budge,t cuts will encourage 
municipalittes to be specific and 
conscientious in their consideration of 
educational concerns, and will serve to 
make such considerations an integral 
part of their decision-making 
process.u (Deptford, slip opinion 
p. 13, petitioner's emphases). 
(emphasis in original) (Exceptions, at p. 3) 

The Board thus contends that the intent of Deptford, supra, 
was to create a requirement that a municipality furnish a statement 
of reasons for all budget reductions, not just Hne item 
reductions. To find otherwise, the Board avers, would allow 
municipalities to arbitrarily slash school budget surpluses and 
avoid the need to explain the rationale for their cuts. 

The Board also submits that the record sustains its 
position that the Council's cut in surplus was arbitrary. The Board 
contends none of the Council's members could testify as to the 
reasoning behind the $600,000 reduction. 

Thirrf, the Board avers that the AW erred in determining 
that the Boa~d Ifill not have to pay the supplement<ll claimants in 
the budget year. The Board submits it was "simply wrong" 
(Exceptions. at p. 5) for the AW to speculate that that case will 
not be resolved before July 1, 1990 because, it claims. the matter 
could be settled by the parties before then. If that were to 
happen, the Board advances, the payment of a large settlement sum to 
the supplemental teachers, who are the opposing·parties to the case, 
will bring the Board • s surplus far below 31. of current expense. 
Such condition would leave the Board in a financially precarious 
position relative to emergency repairs and other unforeseen 
contingencies. 

Under separate cover, the Board advances one last 
argument. It cites the State Board of Education's September 7, 1988 
Decision on Motion to Stay the Commissioner's Decision in the matter 
captioned Bd. of Ed. of the Township of Irvington v. Mayor and 
Council of the Township of Irvington, decided by the Commissioner 
October 30, 1987, for the proposition that the ALJ erred in deciding 
that a statement of reasons need be filed only when the counc i1 
makes line item reductions and not when it acts to reduce a school 
budget surplus. It cites the following paragraph from that decision: 
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***Likewise, although we acknowledged that a 
governing body may consider revenue items such as 
"surplus" in making reductions to a Board's 
current expense budget, we concluded that by its 
failure to indicate a relationship between 
specific line items in current expenses and any 
amount of "surplus" and its failure to provide 
any reasons in support of a conclusion that these 
revenue amounts were in excess of the Board • s 
needs, the Council's action with respect to 
"surplus" was arbitrary. 
(Exception dated March 12, 1990, at p. 1, quoting 
State Board, at p. 6) 

The Board seeks reversal of the initial decision and restoration of 
$600,000 to its surplus account. 

By way of reply exceptions, the Council first counters the 
Board's questioning the Al.J's finding of fact. Council claims the 
testimony and evidence submitted by the Board "was barren of even 
the slightest indication that the right of the children of West 
Orange to a 'thorough and efficient education' was affected by the 
transfer of $600,000 from surplus to Petitioner's operating 
budget." (Reply Except ions, at p. 1) • Council submits that the 
Board "believed that setting (sic) a lawsuit was more important that 
(sic) the students of West Orange because the evidence at trial was 
that the $600,000 has still not be (sic) transferred from surplus 
and that Petitioner had chosen to cut $600,000 in programs and 
capital improvements to school buildings instead." (Id .• at p. 2) 

In reply to Exception 2, Council submits that the Board's 
contention stating that statements of reasons are required for a 
surplus transfer is a "smoke screen." (Id.) Citing Deptford, 
supra. at 314-316, Council submits again tha~statements of reasons 
are only required for line item cuts and not for an ordered transfer 
as in the present case where there is actually no budget reduction. 
It claims there were "no strings attached" (Id.) to the use of the 
$600,000 once the transfer was made and that even after the 
transfer, the Board still retained a surplus of $1,100,000. 

Council contends the Board's third exception, concerning 
whether the· litigation involving the supplemental teachers would be 
resolved before July 1. 1990, is frivolous. Council concurs with 
ALJ Young's initial decision that there is no way the matter will be 
resolved before July 1, 1990 and, thus, no monies would be paid from 
the 1989-90 school budget. 

Upon his careful and independent review of the instant 
matter, the Commissioner rejects the initial decision rendered below 
and remands for further findings for the reasons which follow. 

The Commissioner first observes the Board's exception that 
it did not stipulate to Finding of Fact No. 7 of the initial 
decision. Although there is no exhibit in the file labeled as a 
joint stipulation of facts signed by the parties, the ALJ himself 
includes in his summary of the parties • position at page 5 the 
following language: 
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The Board finally argues the surplus reduction 
will severely impinge on its ability to deliver a 
thorough and efficient education to its pupils, 
as it will be unable "to meet the contingencies 
and vagaries that could arise in the future, but 
are unforeseen at present," and "wi 11 not meet 
the repair needs of its aging and deteriorating 
physical plant," and "will lack resources to 
compensate supplemental claimants." 
(Initial Decision, at p. 5, quoting Board's 
Post-hearing Brief, at p. 10) 

One is compelled to conclude in light of· ·the above language 
that the Board did not in fact stipulate to Stipulation of Fact 
No. 7. For it to do so would negate the second of its two points 
regarding why the reduction was averred by the Board to be 
arbitrary. Accordingly, the Commissioner rejects Finding of Fact 
No. 7 as being an erroneous conclusion on the ALJ's part. From this 
Stipulation of Fact, the ALJ then made the assumption. it would 
appear, that since the amount transferred by Council was· from 
surplus, that there is no impact on the provision of a thorough and 
efficient education for the children of West Orange. Such 
assumption is similarly erroneous, in light of the Board's challenge 
to the Council's reducing its surplus account. Consequently. the 
Commissioner rejects the conclusion as found on page·6 of the 
initial decision stating: 

I FIND the Board has not met its burden of proof 
by a preponderance of credible evidence that the 
Council's action in certifying a reduced tax levy 
of $600,000 has impinged on the Board's responsi­
bility to provide a thorough and efficient educa­
tion for West Orange pupils. I FURTHER Fitm the 
litigation of this issue to be frivolous in light 
of •tipulated FACT 11. 

The Coftlmissioner further rejects the AW's conclusion at 
pages 6-7 concerning the statement of reasons argument, wherein he 
found: 

Concerning the statement of reasons argument. I 
FIND Deptford and East Brunswick inapplicable to 
the instant matter. It 1s clear that the courts 
related the statement of reasons requirement to 
line item reductions for review and a determina­
tion if a local Board could meet minimum educa­
tional standards for the mandated thorough and 
efficient education of its pupils. There are no 
educational program implications in the instant 
matter. I SO FIND. 

Case law has clearly established that a statement of 
reasons is required when a governing body acts to reduce a school 
budget surplus. See Irvington, supra. Therein, in the initial 
decision, ALJ Stephen Weiss stated the following concerning the need 
for a statement of reasons in reducing the surplus by transferring 
funds to current expense: 
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***First of all, no linkage has been shown 
between any proposed reduction by the respondent 
of any amount of that surplus. There has been 
simply a dire~tive to take $3 million because you 
do not need· that much, and I believe specific 
line item identification is required since there 
is no educational validation as to why· that 
reduction will not impair the Board • s ability to 
carrv out its constitutional mandate. I believe 
as with the line items for current expense and 
capital outlay. a linkage based upon valid 
educational concerns has to be articulated, and 
this was not done.*** (emphasis supplied) 

(Slip Opinion, at p. 21) 

The Commissioner affirmed the ALJ's position as follows: 

Finally, the Commissioner agrees that Branchburg, 
supra, stands for the proposition that a 
municipal governing body, in the review of a 
defeated school budget, may consider the Board's 
anticipated income, the unappropriated free 
balance and investment income in reaching its 
determination as to the amount of taxes necessary 
to provide a thorough and efficient system of 
education. However, the Commissioner does not 
agree that any reduction of the tax levy through 
the required appropriations of such revenue items 
can be directed by the municipal governing body 
in an arbitrary manner. 

In order to direct such further appropriation tor 
the purpose of tax levy reduction, the municipal 
governing body is obligated to specifically 
delineate its reasons why it believes those 
revenue items are in excess of the Board's 
needs. Clearly, in the instant matter Council 
has not met that burden. 

The Commissioner hereby adopts as his own the 
findings and conclusions set forth in the initial 
decision as supplemented above. 

(Slip Opinion, at p. 31) 

Thereafter. the State Board of Education in a Decisioll• on 
Motion to Stay in this case, denied the Township Council's motion 
stating: 

***Likewise, although we acknowledged that a 
governing body may consider revenue items such as 
"surplus" in making reductions to a Board's 
current expense budget, we cone ludell' that by its 
failure to indicate a relationship between 
specific line items in current expenses and any 
amount of "surplus" and its failure to provide 
any reasons in support of a conclusion that these 
revenue amounts were in excess of the Board's 
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needs, the Council's 
"surplus" was arbitrary. 

action with respect to 
(Slip Opinion, at p. 6) 

Accordingly, the Commissioner rejects the AW's conclusion 
that a township council need not submit a statement of reasons in 
unilaterally reducing surplus by transferring funds from that 
account to current expense as a means of defraying the tax levy to 
be certified to the county board of taxation. Indeed, the 
Commissioner finds and determines that the West Orange Township 
Council acted arbitrarily by its failure to specify reasons for 
reducing the educationally based Board • s 1989-90 surplus,. {Deptford, 
supra, at 116, State Board Decision on Motion, Irvington, supra, at 
p. 6) 

Because the AW concluded that there were no educational 
considerations requiring a statement of reasons because no line 
items were reduced, the record before the Commissioner is inadequate 
to determine whether said transfer from surplus to current expense 
will impact on the thorough and efficient education to be provided 
the pupils of West Orange in 1989-90. Therefore. the Commissioner 
remands the instant matter with the direction to the AW to tak.e 
testimony and to provide an opportunity to both the Board and 
Council to consider in detail the merits of any proposed cut from 
surplus as affecting the provision of a thorough and efficient 
education for the pupils of West Orange. In so directing, the 
Commissioner rejects as sufficient reason, the argument advanced by 
the Council and adopted by the AW that the resolution of the 
judgment against the Board by the supplemental teachers cannot 
possibly be resolved before July 1, 1990. and that therefore such 
facts can have no impact on whether the children of West Orange will 
be provided a thorough and efficient education. First, there always 
remains the possibility of settlement, as petitioner notes in 
exceptions. Even discounting that possibility, however, if the 
matter proceeds into the 1990-91 budget year, the dilltrict will 
still feel the impact of that matter having planned for its budget 
for that yeat, and the surplus it feels it must carry ·to ensure 
provision of a thorough and efficient education for the 1990-91 
school year. Thus, cons ide rat ion of educational concerns beyond 
July 1, 1990 must be taken into account in resolving the instant 
matter on remand. 

Accordingly, for the reasons expressed above, the initial 
decision rendered by the Office of Administrative Law is rejected 
and remanded for further action consistent with this decision. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

PENDING STATE EOARD 

·' 
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OFFICE OF ADMINISTRATIVE LAW 

11'fiTIAL DECISION 

OAL DKT. NOs.EDU 8459-88 

EDU 8863-88 

AGENCY DKT. NOs. 3~0-9/38 

334-10/88 

35Q-U/88 

(CONSOLIDATED CASES) 

LUCU..LE MCKEON BASS, INEZ BULL, 

JUIJUS CARRICARTE, EIJZABETH CONNELLY, 

JOHNNA DeCARLO, EDWARD H. DELLERT, 

RITA DIEHL, EUNICE EUROPA, DORIS GOERKE, 

AREIJS GONZALEZ-NEGRON, RUTH ANN GOODE, 

EILEEN M.JONES, MARIE KANZACHY, DORIST. KOHL, 

JANET M. LUBRANO, TERI M. MARANDINO, ISABEL MARQUEZ, 

JEANETTE MARTUCCI, LINDA McGUIRE-Gn.HOOL Y, 

RITA PALUMBO, JOAN DESSEL PEDACE, LYNNETTE S. POTENTE, 

MARU..YN REGAN, En.EEN KERICK ROTHMAN, 

DANiEL V. SCIACCHETANO, AND TRACY SUMMERS, 

Petitioners, 

v. 

UNION CITY BOARD OF EDUCATION, 

Respondent. 

GrecorJ T. Syrek, Esq., for petitior.~rs 

(Bucceri and Pincus, attorneys) 

Louis c. RO&en, Esq., Cor respondent 

(Patino-Treat and Rosen, attorneys) 

Record Closed: December 20, 1989 Decided: February 26, 1990 

/\/fh' lfnt'l" /.1 An Equal Opponunily £mplo,ver 
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OAL DKT. NO. EDU 8459-88 &: EDU 8868-88 

BEFORE OLIVER B. QUINN, A.L.J: 

STATEMENT OP THE CASE 

Petitioners, all of whom are teaching staff members or guidance counsellors 

employed by the Union City Board of Education (respondent), brought this action to 

challenge the Board of Education's withholding of their salary increments for the 1988-89 

school year. Petitioners allege that the Board's action was arbitrary, capricious and 

unreasonable. 

PROCEDURAL Hb1'0RY 

On September 28, 1988, a verified petition in this matter was filed on behalf of 

25 petitioners. Respondent filed its answer on November 10, 1988. On November 9, 1988, 

a petition was CUed by petitioner Tracy Summers. On June 2, 1989, with t~ consent of 

counsel for all parties, the Summer's matter, OAL Dkt. No. EDU 8888-88, was 

consolidated with this matter. Hearings were held on September 18, 19, 21, and 26; and 

October 3, 5, 27, and 30, 1989, at the Office of Administrative Law in :-lewark. The 

record was held open to allow for the submission of post hearing briefs. The record was 

closed on December 20, 1989. 

A list of witnesses and documentary exhibits is annexed to this decision. 

The following petitioners withdrew from this matter during the course of the 

proceedings: (The withdrawal letters are annexed to this decisi:>n.) 

Petitioner Withdrawal Date 

Arelis Gonzalez-Negron September 20, 1989 

-2-
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RutA- Ann Goode September 20, 1989 

Teri :'¥1. Marandino September 20, 1989 

'vlari1yn Regan September 20, 1989 

Joan Dessel Pedace September 20, 1989 

Marie Kazanchy September 26, 1989 

JUlius Carricarte October 3, 1989 

Jeanette Martucci October 3, 1989 

Eunice Europe September 28, 1989 

Rita Palumbo October 3, 1989 

Janet Lubrano October 6, 1989 

Eileen Jones January 2, 1990 

Dot:is Goerke January 2, 1990 

Lucille McKeon Bass February 6, 1990 

Petitioner Eileen Kerick-Rothman entered into a settlement agreement with 

respondent. The terms or the settlement were placed in the record on October 5, 1989. A 

fully executed copy of the settlement agreement is annexed to this decision. 
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The following petitioners remain in this matter: 

Inez Bull 

Elizabeth Connelly 

Johnna DeCarlo 

Edward Dellert 

Rita Diehl 

Doris T. Kohl 

Isabel :\1arquez 

Linda :vleGuire-GUhooly 

Lynette S. Potente 

Daniel V. Sciaoohetano 

Tracy SUmmers 

The petition for all or the remaining petitioners included four common counts: 

l. that respondent's action was arbitrary, capricious, and unreasonable 

because the alleged reasons given in support of respondent's action have no 

raetual oosis; 

2. that respondent's action was arbitrary, capricious, and unreasonable 

because it violated the obligation of the respondent to examine the 

petitioners' attendance history on an individualized basis. The second 

count alleges that respondent based its actions on a summary conclusion 

that the lawful use of sick days and/or other personal days, in excess of a 

certain percentage of available sick and/or personal days, constitutes a 

tesis Cor withholding the employee's increment. In other words, petitioners 

allege that respondent withheld their increments based only on their 

number and/or per<!entage of absences; 
-4-
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3. that respondent's action was arbitrary, capricious !llld unreasonable because 

the alleged reasons given for the salary increment withholdings constituted 

!ll1 unlawful interference with and limitation on statutory arid contractual 

rights to use sick and personal leave. 

4. that respondent's action was arbitrary, capricious !llld unreasonable because 

they violated their own policies !llld procedures regarding excessive 

absences !llld Increment withholdings. 

In addition, petitioners Bull, Connelly, DeCarlo, Diehl, :Yiarquez, and MeGuire­

Gilhooly alleged that respondent's action at its August 16, 1983 meeting violated the Open 

Public Mee~ings Act. (~ 10:4-6 et ~.) These petitioners alleged that they were 

not provided with proper notice in advance of the meeting at which action on their 

increments was scheduled, thus denying them the opportunity to have the matter 

discussed in public. 

Petitioners DeCarlo, Kohl, and :\'tarquez also alleged that respondent failed and 

refused to provide them with a written statement of the reasons for its decision to 

withhold their salary increments, as required in~ l8A:29-14. 

Finally, petitioner Summers alleged that respondent failed to pe.y her $400 owed 

to her for services as a speech pathologist. 

Petitioners Bull, Connelly, Diehl, and Marquez withdrew their allegations of 

violations of the Open Public Meetings Act. 

Petitioner Kohl withdrew her allegation that respondent tailed to provide her 

with a written statement of the reasons for its action. .. 

Petitioner Summers then withdrew her allegation tl'!at the district failed to pay 

her $400 due to her for services as a speech pathologist. 
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At the conclusion of petitioners' ease, respondent made several motions, as 

follows: Respondent moved to dismiss the allegations that respondent violated the Open 

Public Meetings Act by not providing petitioners with notice of the August 16, 1988 Board 

of Education meeting at which action on their Increment withholdings was scheduled. 

That motion was granted because the petitioners had failed to make a prima facie case on 

this count as to any of the petitioners. 

Respondent's counsel also moved to dismiss the count alleging that respondent 

had not provided to petitioners written reasons for its action in withholding their salary 

increments. The motion was granted because the petitioners had failed to make a prima 

facie case that they were not provided with written reasons for the Board's action. 

Respondent moved to dismiss the count alleging that Respondent's action was 
arbitrary, capricious, and unreasonable because it had no factual basis. That motion was 

denied because petitioners had made a prima facie case in support of this alle.gation. 

Respondent's motions to dismiss the count alleging an unlawful interference with 

contractual and statutory rights to use sick and personal leave, and the count alleging 

that the Board had failed to follow its own policies, were granted, 

Thull, the counts addressed in this decision are: OJ that respondent's action was 

arbitrary, e11pticious, and unreasonable because the action ip withholding the salary 

increments had no factual basis; and (2) that respondent's action in withholding the sal~ry 

increments was based on the sheer numbers and percentage of leave days usea by 

petitioners. 

577 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. :-10. EDU 8459-88 &: EDU 8868-88 

GENERAL FINDINGS OP PACT 

Having heard the testimony and observed the witnesses, and having reviewed the 

exhibits, 1 FIND the following FACTS by a preponderance or the credible evidence: 

1. .'\ssistant Superintendent Joseph \farini singularly administered the 

attendance review process that resulted in the salary increment withholdings which are 

challenged herein, with the knowledge and approval of Superintendent Richard Hanna. 

2. All petitioners were sent seven form letters by Assistant Superintendent 

:\tarini during the review of their attendance. The letters were dated; :\1areh or April, 

1987; May 26, 1988; July 7, 1988; July 15, 1988; August 3, 1988; August 8, 1988; and August 

18, 1988. The letters bore the signature of SUperintendent Richard HaMa. 

3. All petitioners were sent a form letter, dated August 18, 1988, stating that 

the reason that their respective increments were being withheld was: "poor attendance 

during the last two school years, as well as consideration of your entire employment 

history in the district." 

4. All petitioners used sick leave legitimately. 

5. The form letter dated '\fay 26, 1988, and received by each petitioner, lists 

total absences for the 1987-88 school year; only sick leave and personal days actually were 

used as a basis for the salary increment withholding. 

6. The spring 1987 conferences with Assistant Superintendent Marini regarding 

attendance were not disciplinary actions. The conferences were held to give each teacher 

an opportWlity to discuss the reasons for his/her absences. 

-7-
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7. The amomt of increment withheld Cor each petitioner is as follows: 

Inez Bull $3,885 

Elizabeth Conelly $3,829 

Johnna DeCarlo $4,049 

Edward Dellert $3,548 

Rita Diehl $3,183 

Doris Kohl $3,219 

Isabel :\farq.aez $1,819 

Linda ~cGuire-GUhooly $2,063 

Lynette Potente $3,377 

Daniel Seiacchetano $3,006 

Tracey Summers $5,696 

8. Each petitioner remains one step behind other teachers with similar 

qualifications and experience on the district's salary guide, as a result of the challenged 

increment withholdings. 

9. Assistant Superintendent !'4arini met in Spring 1987 with approximately 110 

teachers regarding absences. The individuals summoned to these meetings were reviewed 

b!!sed solely on Marini's judgement that there might be an attendance problem. Teachers 

were summoned to these conferences based on the number ot' !lick and personal days each 

had used over his/her entire career in respondent district. 

10. Assistant Superintendent Marini did not indicate to petitioners, during the 

spring 1987 coruerences, any goal t'or improvement in attendance or definition of 

excessive absence. The decision as to whether there had been sufficient improvement in 

1987-88 to recommend a granting of the salary increment was based solely on the 

judgement of Marini. 
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ll. The first reference to consistency of instruction or continuity of 

instruction as a problem caused by petitioners' absences was in the :Way 1988 Corm letter. 

Superintendent Marini's recommendations to withhold petitioners' salary increments for 

school year 1988-89 were based solely on the number of days that each petitioner was 

absent over his/her entire career in the respondent district. 

12. Assistant Superintendent :vlarini did not make the final decision regarding 

salary increment withho1dings. That decision was made by the Board of Education at its 

August 16, 1988 meeting. Marini presented the Board with the number of absences for 

each petitioner. He provided percentages if they were requested by the Board. The Board 

questioned :\tarini and conducted its deliberations in a private session. No minutes of 

those sessions were taken. Respondent has not shown that any factors other than the 

numbers of days absent were considered by the Board in making its determinations to 

withhold petitioners' salary increments. 

13. Pursuant to the collective bargaining agreement between the Union City 

Board of Education and the Union City Education Association, Inc., covering the period 

September 1, 1986 through August 31, 1989, petitioners were entitled to ten paid sick days 

each school year. Unused sick leave accumulates from year to year with no maximum 

limit (Exhibit J-5ll.) 

FINDINGS OF PACT AS TO SPECIPIC PE'ITI10NBRS 

In addition, I FIND the following facts as to each individual petitioner: 

Dr. Inez Bull: Dr. Bull has been employed by respondent as a music teacher sinee 

September 1959 (Exhibit J-473). Her use of sick days during the period of September 1959 

through June 1983 is accurately listed in exhibit J-474. 
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Dl". Bull began the 1983-84 school year with 31 accumulated sick days and 2 

pet"Sonal days. During that school year, she used 15 sick days (Exhibit J-475). 

In school year 1984-85, petitioner Bull used 10 of her 28 accumulated siek days. 

(EKhibit J-476.) During the school year 1985-86, she used 14 of her 30 accumulated sick 

days and 1/2 personal day (Exhibit J-477). 

In school year 1986-87, she used 9 of her 27.5 accumulated sick days {Exhibit J-

478). Seven of those sick days were taken in :March as a result of an injury she suffel'ed in 

a fall. 

Bull does not recall meeting with Assistant Superintendent Marini in the spring 

of 1987 regarding her absences, nor does she recall receiving the May 26, 1988 letter from 

the Superintendent of Schools advising her that her attendance had becon:te 11 "critical 

issue.'' Assistant Superintendent :Marini testified that he met with petitioner Bull in the 

spring of 1987 to discuss her absences. I FIND that the meeting did take place. 

In the following school year, 1987-88, petitioner used 12 of her 30.5 accumulated 

sick days and 1/2 pet"Sonal day (EKhibit J-479). However, petitioner credibly testified that 

she made up all of her missed classes. Neither petitioner's principal, nor the assistant 

superintendent, nor any other district official met with petitioner regarding her absences 

between the Spring 1987 meeting and the end of the 1987-88 school year. 

In FebrUary 1988, SUperintendent Hannah acknowledged petitioner Bull's 

nomination for the Governor's Teacher Recognition Program (Exhibit P-481). The Board 

presented no evidence that petitioner Bull was not a good teacher, or that her absences 

negatively impacted her performance. 
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Petitioner Bull received the respondent's July 7, 1988 form letter advising her 

that he was recommending that her salary increment for the 1988-89 school year be 

withheld, and scheduling a meeting with her for July 26, 1988 to discuss the matter. 

(Exhibit J-470) Bull met with assistant superintendent ';tarini in July 1988. She attributed 

her absences during that school year to an injury to her hand and pneumonia. The 

\ssistant Superintendent testified that Bull was a dedicated teacher. 

Bull did not attend the August 16, 1988 Board meeting at which her salary 

increment 'Nithholding 'Nas approved because she was out-of-state on that date. ::>lo 

disciplinary action was taken against Bull for reasons of absences until the 1988-89 salary 

increment withholding. 

Elizabeth Connelly: Petitioner Elizabeth Connelly has been employed by 

respondent since September 1971. Initially, she was employed as a teacher. Since 1979, 

she has been employed as a guidance counselor. Her attendance record from 1971-72 

through 1982-83 is accurately listed in exhibit J-250. 

ln school year 1983-84, Connelly used 16 l/2 of her 17 1/2 accumulated sick days 

and one personal day (Exhibit J-245). In 1984-85, she used 6 of her 12 accumulated sick 

days and 1 pe~ day (Exhibit J-246), ln 1985-86, she used alll7 of her accumulated sick 

days and her 2 pe!'Sonal days (Exhibit J-247). In 1986-87, Connelly wed 6 1/2 or her 10 sick 

days and her 2 personal days (Exhibit J-248). In 1987-88, she used 11 of her 13 1/2 

accumulated sick days and 1 personal day (Exhibit J-249). 

Connellys evaluations during school years 1983-84 (Exhibit P-251); 1984-85 

(Exhibit P-252); 1985-86 (Exhibit 253); and 1986-87 (Exhibit P-254), were all outstanding or 

above average. 
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ConnellY's October 1987 eVIIluation rates her punctuality as outstanding. 

However, it also notes in the Personal Improvement Plan (PIP) section that "attendance 

will be reviewed in 90 days per superintendent's instructions" (Exhibit P-254.) No such 

review ever occurred. Her February 1988 evaluation again noted that attendance would 

"be reviewed per superintendent's instructions." (Exhibit P-255.) Again, no such review 

occurred. 

In April 1987, petitioner received a form letter from respondent scheduling a \lay 

8, 1987 conference with Assistant Superintendent '\1"arini to discuss "your continued 

performance problems, specifically your attendance." (Exhibit P-243.) Petitioner met with 

the assistant superintendent, superintendent and a union representative on :\fay 5, 1987, in 

response to this letter. She was told that she was called into the meeting because her 

absences had exceeded 85% of the leave time alloted to her over her entire tenure in the 

District. She provided explanations for her absences. She was told that her attendance 

would be reviewed in 90 days. No such review ever occurred. Connelly had no further 

meetings with the assistant superintendent, superintendent or her supervisor or principal 

during the 1986-87 or 1987-88 school years. 

On May 26, 1988, petitioner received a Corm letter from the superintendent 

advising her that her attendance had become a critieal issue. The letter showed 12 total 

absence days for the 1987-88 school year and stated "consistent instruction necessary for 

the students cannot be provided in this circumstance." Petitioner Connelly was not 

assigned to any instructional positions during the 1987-88 school year-she was a guidan<;e 

counselor. 

On May 27, 1988, petitioner sent a response to the assistant superintendent 

concerning the series of letters she had received regarding her attendance. She noted 

that she had received outstanding eValuations during the period in question, had provided 

explanations for her absences and raised concerns about "mixed signals" being sent to her 

by the District. She noted that no substantive criticisms of her performance had been 
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received from the Ilistrict, yet, she was receiving letters indicating that her performance 

was being negatively affected by her attendance (Exhibit J-241.) No response was sent to 

petitioner by Assistant Superintendent 'llarini. 

On July 7, 1988, petitioner was sent a form letter advising her that a salary 

increment withholding was being recommended because of her attendance and setting up 

another conference with the District's administration (Exhibit J-239.) That conference 

occurred on July 26, 1988, after the end of the 1987-88 school year. Two union 

representatives, the assistant superintendent, petitioner, and her husband attended the 

meeting •. \t the meeting, the assistant superintendent related the review of her absences 

to the fact that the Di~trict was undergoing State monitoring. 

Connelly attended the August ,.16, 1988 Board meeting at which her salary 

increment withholding was approved. She testified that, in the portion of the meeting 

which she was permitted to observe, the Assistant Superintendent :vlarini presented to the 

Board her days of absence and recommended that her increment be withheld. 

Connelly credibly testified that no continuity of instruction concern was raised 

with her until that language appeared in the \1ay 26, 1988 form letter (Exhibit J-242.) The 

only prior disciplinary action imposed on petitioner Connelly relating to her attendanee 

was on June 2, 1986, when she was docked one day's pay Cor her absence on May 15, 1986, 

which exceeded her allotted sick leave. (Exhibit J-240) 

Johnna DeCarlo: Petitioner Johnna DeCarlo has been employed by respondent 

since September 1964. She has taught science, English, early ehildhood and reading. She 

has been a general elementary teaeher Cor the last three years. Her record of sick day 

utilization Cor' 1972 through June 1983 is listed on exhibit J-223. 

DeCarlo's evaluations of February 1982 (Exhibit P-225); March 1982 (Exhibit P-

226); January 1983 (Exhibit P-227); and January 1984 (Exhibit P-228), were outstanding and 

did not note any attendance problems. 
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In the school year 1984-85, petitioner used all of her accumulated sick days 

(Exhibit J-218.) Her February 1985 evaluation noted that her attendance was 

unsatisfactory and needed improvement (Exhibit P-229.) Her· January 1984 evaluation 

noted 5 days aooent but did not indicate that any Improvement was needed (Exhibit P-

228.) Her performance during this school year was outstanding. 

In school year 1985-86, petitioner used all of her 11 accumulated sick days and 1 

personal days (Exhibit P-219.) Her February 1986 evaluation noted 10 absent days to that 

date, but did not indicate that improvement was needed (Exhibit P-230.) Her performance 

was rated outstanding. 

In school year 1986-87, petitioner used 8 oC her 10 accumulated sick days and 2 

personal days (Exhibit J-221.) Her June 1987 evaluation noted that improvement was 

needed in punctuality and attendance {Exhibit P-231.) The speciCic refer!!nce in the 

evaluation was to punctuality. Petitioner's instances o( lateness during that school year 

were caused by construction occurring near the school building she was assigned to, 

making it difficult for her to park her car end get into the building on time. Despite these 

instances of lateness, her performance during this school year was outstanding. 

In AprU 1987, DeCarlo met with Assistant Superintendent :vtarini regarding her 

absences. A union representative and the superintendent also attended that meeting 

which occurred following her receipt of a form letter dated March 31, 1987, raising 

concerns about her attendance (Exhibit J-216.) DeCarlo credibly testified that she asked 

at that meeting why she was being reviewed, and was told by Marini that it related to 

State monitoring. 

During the 1987-88 school year, DeCarlo had no meetings with any school or 

district official regarding her attendance. After her receipt of a form letter, dated May 

26, 1988, indicating that her attendance had become a "critical issue," and raising 
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concerns about consistent instruction, she prepared a hand written response which 

explained all or her absences during the 1987-88 school year (Exhibit J-15.) During that 

school year, DeCarlo used 5 l/2 other 13.5 accumulated sick days and 2 personal days, an 

im[)rovement over the previous year (Exhibit J-222.) Her performance during that school 

year was, again, rated outstanding. Her evaluation dated November 1987 rated her 

[)unctuality and attendance above average (Exhibit P-232.) 

On July 12, 1988, DeCarlo met with Assistant Superintendent Vlarini and a union 

representative regarding her absences as instructed in a form letter she received dated 

July 7, 1988 (Exhibit J-213.) Marini had not received any complaints about her 

performance or attendance from her supervisor. No disci[)linary action had been imposed 

on DeCarlo during her 24 years as a teacher in Union City, until the 1988-89 salary 

increment withholding. 

DeCarlo did not attend the August 1988 Board meeting at which her salary 

increment withholding was approved because she did not receive the letter advising her or 

the meeting until September 1988. She was away tor the summer and had not left a 

summer address with respondent. She testified that she would have attended the Board 

meeting if she had known about it. 

In September, after her increment withholding had been approved, DeCarlo 

wrote an extensive response to the form letter she had received dated August J, 1988, 

which purportedly summvized prior meetings that had occurred ~tween her and district 

officials. (Exhibit J-211.) She challenged the accuracy of the form letter. None of 

DeCarlo's evaluations indicated any performance problem. 

Edward Dellert: Edward Dellert has taught in respondent school system since 

September 1969. He was on personal leave from March 1984 through February 1985. 

Initially, he was employed as a 6th grade teacher. Since 1985, he has been a coml?uter 

resource teacher. He is also assigned to computer duties at the Central Board of 

Education Office one day a week. His attendance record !rom September 1969 through 

June 1983 is listed in Exhibit J-408. 
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In school year 1985-86, Dellert used 15 of his 18.5 accumulated sick days and 1 

personal day (Exhibit J-41.1.) His December 1985 evaluation did not note any attendance 

problems. However, his March 1986 Annual Performance Report indicated that 

attendance was an area that needed Improvement (Exhibit P-417.) His Personal 

Improvement Plan (PIP) in that evaluation review called for monitoring and a conference 

regarding his attendance. His performance during that school year was above average. 

In school year 1986-87, Dellert used 9 1/2 of his 141/2 accumulated sick days and 

2 personal days (Exhibit J-412.) His December 1986 evaluation rated his punctuality and 

attendance as satisfatory (Exhibit P-418.) His performance was, again, above average. 

In March 1987, Dellert met with Assistant Superintendent Ylarini, SUperintendent 

Hannah and a union representative. He was told that the meeting was held because he had 

been ab6ent more than 1 days. Dellert provided reasons for his ab6ences and was told that 

his attendance must improve. 

tn school year 1987-88, Dellert used 8 of his 15 accumulated sick days and l 

personal day (Exhibit J-413.) On his January 1988 evaluation, his punctuality and 

attendance were rated as satisfactory and no PIP for attendance was prescribed. (Exhibit 

P-419.) His March 1988 Annual Performance Report did not indicate any attendance 

problem. His )l!rformance during this school year was outstanding. 

During the 1987-88 school year, Dellert did not have conferences or meetings 

with his principal regarding his attendance. His only meeting with a district oCricie.l in 

this regard occurred in July 1988, after the school year had ended. During that meeting, 

Dellert attributed many or his ab6enees that year to high blood pressure, stress and the 

medication he was taking to correct those conditions. 
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Dellert operated a ·pfirt-time computer programming business out of his home. 

He credibly testified that he did not schedule appointments for that business during school 

hours. 

Dellert attended the August 1988 Board of Education meeting at which his salary 

increment withholding was approved. He observed that portion of the meeting in which 

Y!arini presented his number of days absent per year to the Board. He was not present for 

the Board's deliberations on 'the matter. 

No disciplinary action had been taken against Dellert for attendance problems 

prior to the 1988-89 salary increment withholding. He ecknowledged receiving the form 

letters sent to all petitioners by respondent. The May 1988 letter (Exhibit J-405) was the 

first mention by the District of any concern regarding "consistent instruction" relating to 

his attendance. 

Rita Diehl: Rita Diehl has been employed by respondent as a teacher in the 

business department since September 1963. Her attendance record from September 1963 

to JWle 1983 is indicated in exhibit J-&2. 

In sollool year 1983-84, Diehl used 18 of her 25 accumulated sick days and no 

personal days (Exhibit J-57.) Her April 1984 evaluation rated her pWlctuality and 

attendance as satisfactory; her performance ratings were from satisfactory to outstanding 

(Exhibit P-66; P-67 .) 

ln school year 1984-85, she used alll9 of her accumulated sick days and her two 

personal days (Exhibit J-58.) The only explanation she gave Cor any of those absences was 

that her father passed away in November 1984. She testified that she thought she had 

used funeral leave during that time but her official record shows no use of such leave, ah~ 
8 sick days used that month (Exhibit J-58.) Her December 1984 evaluation rated her 

pWlctuality and attendance as satisfatory. Her ~ay 1985 performance report (Exhibit P-

69) noted that "administration considers 7 or more absence (sic) as exeessive-5 of above 
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days absence weu due to funeral-2 were personal. The remaining days are due to a 

medical problem that will be taken care of during the summer time off." (Exhibit P-159.) 

Her performance ratings for this school year were satisfactory to outstanding. 

In school year 1985-86, petitioner used alllO or her accumulated sick days and '1 

personal days. Her performance ratings remained satisfactory to outstanding, and no 

attendance problems were noted (Exhibits P-70; P-71). 

In school year 1986-87, Diehl again used all 10 of her accumulated sick days. 

(Exhibit J-60.) Her December 1986 evaluation rated her punctuality and attendance as 

satisfactory and included no PIP for attendance (Exhibit P-72.) Her performance during 

this school year remained satisfactory to outst!lllding. 

In May 1987, Diehl met with Assistant Superintendent Marini and a union 

representative regarding her absences. She attributed her alx:lences to high blood pressure 

and dental problems. Diehl was told at this meeting that her attendance had to improve 

during the next school year. 

During the 1987-88 school year, Diehl did not have any meetings or discussions 

with her chairperson or principal regarding her attendance. In school year 1987-88, she 

used 10 of htl' t1 accumulated sick days (Exhibit J-61,) Her December 1987 evaluation 

rated her punctllllity and attend!lllce as satisfactory !llld there was no PIP for attend!lllce. 

(Exhibit P-74.) Her performance ratings were satisfactory to outstanding. 

On July 13, 1988, Diehl met with Ylarini and two union representatives regarding 

her attendance. She again discussed the reasons for her absences and attributed many of 

them to her blood pressure and dental problems. She received the form letters sent to all 

petitioners in this matter. No reference was made to problems with the continuity of her 

il"6tructlon being affected by her attendance until the May 1988 Corm letter. (Exhibit J-

55.) 
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Diehl at~nded the August 1988 Board of Education meeting at which her salary 

increment withholding was approved. She left the meeting at ll:OO p.m. before they had 

reached her case on the agenda. 

Doris Kohl: Doris Kohl has been employed by respondent school district since 

September 1953. She has been continuously employed as a business teacher with the 

exception of the period from February 1959 through September 1962, when she was on 

maternity leave. Her attendance from September 1962 through June 1983 is listed in 

exhibit J-315. 

For school year 1983-84, Kohl used allll of her accumulated sick days. (Exhibit 

J-316.) Several of those days were used for religious observances. Her October 19!!3 

evaluation rated her punctuality and attendance as outstanding. Her March 1984 Annual 

Performance Report does not mention attendance as an area needing improvement. 

(Exhibit P-326.) Her performance during this school year was rated outstanding. 

In school year 1984-85, Kohl used 11 of her 12 accumulated sick days. (Exhibit J-

317.) No evaluations were submitted for this school year. 

In school year 1985-86, Kohl used 8 of her 13 accumulated sick days a.!ld 1.5 of her 

two pei"Sonal days (Exhibit J-318.) Her November 1985 evaluation rated her punctuality 

and attendance aa abQve average (Exhibit P-327.) Hw Annual Performance Report of 

March 1986 noted 6 at.ences but made no comments and did not indicate that attendance 

was an area needing improvement. (Exhibit P-328.) Her performance during this school 

year was again rated outstanding. 

tn school year 1986-87, Kohl used 7 ot her accumulated 15.5 sick days and her 2 

personal days (Exhibit J-319.) Her October 1986 evaluation rated her punctuality and 

attendance as outstanding (Exhibit P-329.) Her March 1987 Annual Performance Report 

listed 7 absences but made no comment and did not indicate that attendance was an area 

needing improvement (Exhibit P-330.) Her performance this school year continued to be 

outstanding. 
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Kohl met with her principal during the 1986-87 school year to discuss her 

observances of Jewish holidays in September. The principal told her that, because of 

State monitoring, she should "do something" about her absences for religious reasons. ~o 

specific directives were issued by the principal. 

In \1ay 1987, Kohl met with Assistant Superintendent \1arini and the 

·superintendent regarding her attendance. \iarini told her that her absences were being 

reviewed because of State monitoring. 

During the 1987-88 school year, Kohl did not have any discussions with, or 

receive any documents from, her principal or chairperson regarding her attendance. 

During that school year, she used 8 of her 18.5 aeeumulated sick days and both of her 

personal days (Exhibit J-320.) Her punctuality and attendance were rated above average. 

Her performance was rated outstanding. Her evaluations did not indieate any need for 

improvement in attendance. 

Kohl received the May 26,1988 form letter regarding her attendance. (Exhibit J-

312.) Kohl wrote a response to that letter, dated June 9, 1988, which broke down her 

various absences during that )'ear, including religious holiday!~. Kohl then met with 

Assistant 8uperintendent \1arir1l in July 1988. A union representative also attended that 

meeting. At the meeting, she gave reasons for her absences for her entire 32-year career, 

as she could recall. She did not attend the August 1988 Board meeting at which her salary 

increment withholding was approved. 

No disciplinary action was taken against Kohl for her attendance prior to the 

salary increment withholding tor 1988-89. The form letters were the only expressions or 

concern about the consistency of her instruction being affected by her attendance. 

Isabel Marquez: Isabel Marquez has been employed by respondent since 1983. 

She was a substitute teacher until January 1985, when she began working under contract as 
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a S()llnish teacher. 

In school year 1984-85, ~arquez used 3.5 of her 5 accumulated sick days and I of 

her 2 personal days (Exhibit J-184.) Her March 1985 evaluation rate her punctuality and 

attendance as above average (Exhibit P-191.) Her Annual Performance Report of May 1985 

noted 1 1/2 absent days in her PIP. No other comments were made regarding attendanc. 

(Exhibit P-192.) Her performance during this school year was satisfactory. 

In school year 1985-86, '\1arquez used 6 or her 12.5 accumulated sick days and her 

2 personal days (Exhibit J-185.) Her October 1985, January 1986 and '\1arch 1986 

evaluations all rated her punctUality and attendance as above average. (Exhibits P-193, P-

194, P-195.) Her May 1986 AnnUal Performance Review noted 8 absences in her 

Professional Improvement Plan. No other comments were made regarding her absences. 

(Exhibit P-196) Her performance was satisfatory. 

In school year 1986-87, Marquez used 11 of her 16.5 accumulated sick days and 

both of her personal days (Exhibit J-186.) Her October 1986, December 1986 and '\1arch 

1987 evaluations rated her punctuality and attendance above average. (Exhibits P-197, P-

198, P-199.) Her AnnUal Performance Report noted 11 absences in her PfP. No other 

comments regarding her attendance were included in the report (Exhibit P-200.) Her 

performance wu satisfactory to above averap. 

Petitioner met with Assistant Superintendent Marini and a union representative 

on May.IO, 1987, regarding her attendance. She attributed her absences to allergies and 

menstruation. Marini told Marquez at this meeting that her attendance must improve. 

He did not raise any concerns other than her number or absences. 

In school year 1987-88, Marquez used alll5.5 o! her accumulated sick days and 1.5 

or her 2 personal days (Exhibit J-187.) During that school year, ~arquez did not discuss 

her attendance with Marini, her principal, or chairperson, nor did she receive any 
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correspondence regarding her attendance. Her October 1987 and December 1987 

evaluations rated her punctuality and attendance as above average. Her February 1988 

evaluation rated her punctuality and attendance satisfactory. (Exhibit P-201, P-202, P-

203.) In her Annual Performance Report of May 1988, 14.5 absences were noted in the PIP, 

but no other comments were made (Exhibit P-204.) f{er performance during this school 

year improved to above average, despite her absences. 

In July 1988, Marquez met with Marini regarding her .. attendance. She ,again 

explained the reason and indicated that she had provided written confirmation or her 

medical problems. Marini indicated that he did not have those notes with him but that 

they were in another Cile. Problems with the continuity of her instruction because of her 

attendance were first raised with Marquez in the May 1988 form letter. (Exhibit J-180) 

Linda MeGuire-GUhooly: Linda MeGuire-Gilhooly has been employed as an 

elementary school teacher by respondent since September 1974. She was on maternity 

leave from December 1979 to February 1981, and from February 1989 through 'and including 

the time of the hearing in this matter. Her absences from September 1974 through June 

1983 are listed in exhibit J-433. 

In school year 1984-85, MeGIIil'e-Gilhooly used \0.5 of hel' 17 accumulated sick 

days and t l'lf her two personal days (Bxhibit J-435.) Her March 1985 e\l'llluation noted 8 

days absent lllld indicated that improvement In her attendance was needed (Exhibit P-444.) 

Her performance during that school year was above average to outstanding. In 1984-85, 

petitioner was also absent 25 days on Workers' Compensation due to a work-related injury. 

(Exhibit J-435.) 

tn school year 1985-86, MeGuire-GUhooly used all 17.5 of her accumulated sick 

days and her two personal days (Exhibit J-436.) Most of her absences in 1985-86 were 

attributable to an October car accident in which she was injured. Her February 1986 

evaluation noted 18 absent days, but prescribed no PIP for attendance (Exhibit P-445.) Her 
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performance in that school year was outstanding. 

In school year 1986-87, McGuire-Gilhooly used 7 of her 10 accumulated sick days 

and one of her 2 personal days (Exhibit J-437 .) Her !\larch 1987 evaluation noted 9 absent 

days, but prescribed no PIP (Exhibit P-446.) In October 1986, she was involved in another 

auto accident which required her to use sick days. Her performance, again, was 

outs tanding. 

In spring 1987, McGuire-Gilhooly met with Marini regarding her absences and 

reviewed the reasons for them. :vlarini told her that her attendance had to improve. 

In school year 1987-88, McQuire-Gilhooly USed 7.5 of her 14 accumulated sick 

days and her 2 personal days (Exhibit J-439.) Her April 1988 evaluation rated her 

punctuality and attendance as satisfactory (Exhibit P-447.) In addition to her sick leave, 

petitioner was absent on June 13, 14, 15, 16, and 17, 1988, due to her marriage. (Exhibit J-

439, J-440.) Her performance remained outstanding. 

In July 1988, McQuire-Gilhooly met with Marini and a union representative 

regarding her attendance. Marini told her that her absences were "excessive," and she 

again explained the reasons. 

She did not attend the Augustl988 Board meeting at which her salary increment 

withholding was approved because she felt that she had adequately explained her absences 

to Marini and she did not believe that her increment was in jeopardy. She received all of 

the form letters mailed to the petitioners. 

Lyne.tte Potente: Lynette Potente has been employed by respondent since 

November 1971. She has taught English and reading and has been an English as a Secondary 

Language (ESL) teacher since 1985. Her record of absences Crom November 1971 throuctt 

June 1983 appears in exhibit J-40. 
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During school year 1983-84, Potente used alllO of her accumulated sick days and 

her 2 personal days. In addition, she 'Nas on maternity leave from February 1984 to 

September 1984 (Exhibit J-35.) Her October 1983 evaluation rated her punctuality and 

attendance as above average (Exhibit P-44.) Her performance was above average during 

that school year. 

In school year 1984-85, Potente again used all 10 of her accumulated siel< days 

and 2 personal days (Exhibit J-36.) No performance evaluations were submitted for that 

school year. 

In school year 1985-86, Potente again used all 10 of her accumulated sick days 

and her two personal days (Exhibit J-37.) All10 of the sick days were used because of the 

birth of her son in September 1985. She was then on maternity leave from October 1985 to 

December 1985. 

In school year 1986-87, she again used all 10 of her sick days and I of her 2 

personal days (Exhibit J-38.) Her evaluation of October 1986 rated her punctuality and 

attendance as above average (Exhibit P-45.) Her March 1987 performance report did not 

indicate any attendance problem (Exhibit P-46.) Her performance during that school year 

was above average to outstanding. During the 1986-87 school year, Potente met with her 

principal regarding her attendance. She was told that she had used a high percentage "Of 

her available days over her career. She attributed most of her absences to two maternity 

leaves and tW!\ attlo accidents. No reference to discontinuity <>f instruction was made. 

In spring 1987, Potente met with Assistant Superintendent Marini regarding' her 

attendance, and explained the reasons tor them. Again, no problem other than the sheer 

number of her absences was cited. Exhibit J-33 is the letter that called for that meeting. 
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In school year 1987-88, Potente used allll of her accumulated sick days and one 

of her personal days (Exhibit J-39.) Her October 1987 evaluation rated her punctuality and 

attendance above average (Exhibit P-47.) Her March 1988 Annual Performance Report did 

not list attendance as a problem area (Exhibit P-48.) Her performance that year was 

above average to outstanding. 

In July 1988, Potente met with 'VIarini and a union representative regarding her 

attendance, and again explained the reasons. Among the reasons was one sick day which 

she was charged for leaving her school building following a fire. She said that she left the 

building because it was too smokey after the tire. She was told that that absence would 

not be counted. Her attendance report form has a handwritten notation indicating the 

sick days used were 10 and not ll due to a "tar roof condition." (Exhibit J-39) None of 

Potente's evaluations noted any problem with continuity of instruction or any attendance 

problems. Her attendance was consistenUy rated as above average. She did not attend 

the August 1988 Board meeting at which her salary increment withholding was approved. 

No disciplinary action was ever imposed on petitioner due to her absences until the 

challenged salary increment withholding. 

Daniel Sciacchetano: Daniel Sciacchetano has been employed by respondent 

since September 1974 as a physical education teacher. His attendanq' ,record from 

September 1874 to J111e 1983 is listed in exhibit J-9. 

In school year 1983-84, Seiacchetano used 11.5 of his 14.5 accumulated sick days 

and both of his personal clays (Exhibit J-10.) His October 1983 evaluation rated his 

punctuality and attendance as satisfactory (Exhibit P-16.) His February 1984 Annual 

Performance Report did not list attendance as a problem area (Exhibit P-17.) His 

performance that school year was satisfactory. 
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fn school year 1984-85, Sciacchetano used U.S of his 13 accumulated sick days and 

both of his personal days (Exhibit J-12.) His October 1984 evaluation rated his punctuality 

and attendance as satisfactory. His March 1985 Annual Performance Review did not list 

attendance as a problem area (Exhibit P-19.) 

fn school year 1985-86, Sciacchetano used 6 of his U.S accumulated sick days and 

both of his personal days (Exhibit J-13.) His October 1985 evaluation rated his punctuality 

and attendance as satisfactory. His January 1986 Annual Performance Report did not list 

attendance as a problem area (Exhibit P-21.) Again, his performance was satisfactory. 

In school year 1986-87, Sciacchetano used all 15.5 of his accumulated sick days. 

(Exhibit J-14.) His October 1986 evaluation rated his punctuality and attendance as above 

average. (Exhibit P-22) His December 1986 Annual Performance Report did not list 

attendance as a problem area. (Exhibit P-23) His performance remained, generally, 

satisfactory. In May 1987, Sciacchetano met with Assistant Superintendent 11;1'arini 

regarding his attendance. :\1arlnl told him at that time that his attendance hlid to improve 

or his increment would be withheld. Only the sheer number of his absences was cited as a 

problem. Sciacchetano testified that he was only absent lO days in 1986-87 but presented 

no proofs. f FIND that he was absent 15.5 days that year as reported in exhibit J-14. 

In school year 1987-88, Sclacchetano used 6.5 of his li a<lCumulated sick days. 

(Exhibit J-tS.) His October 1987 evaluation rated his punctuality and attendance as above 

average. (Exhibit P-24) His February 1988 Annual Performance Report did not list 

attendance as a problem area (Exhibit P-25.) His performance was above average. On 

July 28, 1988, Sciacchetano met with :\1arinl and a union representative regarding his 

absences. He did not recall receiving the letter setting up this meeting (Exhibit J-5.) He 

testified that he was told ot this meeting by a telephone call. At the meeting, he 

attributed his absences to illnesses and personal family problems. Sciacchetano's 

attendance improved from 1986-87 to 1987-88. Nothwithstanding that fact, Marini 

recommended that his increment be withheld. Marini testified that, in his opinion, only 
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perfect or near perfect attendance by Sciacchetano in 1987-88 would have prevented the 

recommendation that his increment be withheld. Sciacchetano's evaluations during that 

year, exhibits P-24 and P-25, rated his performance as above average to outstanding and 

made no mention of continuity of instruction problems or performance problems. 

Sciacchetano did not attend the August 1988 Board meeting at which his salary increment 

withholding was approved. 

Tracey Summers: Tracey Summers has been employed by respondent since 

February 1974. She is a speech therapist. Her absences from 1974 through June 1983 are 

listed in exhibit J-136. Many of petitioner's absences in 1986-81 and 1982-83 were 

attributed to her undergoing cancer treatment and to a work-related injury. In 1982, a 

table fell on her foot while she was chaperoning a school dance. 

In school year 1983-84, Summers used all 12 of her accumulated sick days and 

two personal days. (Exhibit J-131) 

In school year 1984-85, she used 5.5 of her 10 ·accumulated sick days and 1.5 of her 

2 personal days (Exhibit J-132.) Her March 1985 evaluation and Annual Performance 

Reports both note that her attendance needs improvement. (Exhibit P-141, P-142.) 

In school year 1985-86, Summers used 8 or her 15 accumUlated sick daY' and .5 of 

her 2 personal days (Exhibit J-133.) Her January 6, 1986 evaltiation rated her punctuality 

and attendance as above average. (Exhibit P-143.) Her March 1986 Annual Performance 

Report did not note attendance as an area needing improvement {Exhibit P-144.) Her 

performance during that school year was outstanding. 

In school year 1966-87, Summers used 10.5 of her 18.5 accumulated sick days and 

her two personal days (Exhibit J-134.) Her December 1986 evaluation rated her 

punctuality and attendance as satisfactory but noted her 5 days absent. No PIP was 
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prescribed for attendance (Exhibit P-145.) Her performance was satisfactory to 

outstanding. 

In :'~larch 1987, Summers met with Assistant Superintendent Marini regarding her 

attendance. She explained her various illnesses, particularly her cancer, as the reasons 

for many of her absences. 

In 1987-88, Summers used 9 of her 18 accumulated sick days and l of her 2 

personal days (Exhibit J-135.) Her October 1988 evaluation rated her punctuality and as 

attendance above average (Exhibit P-146.) Her March 1988 Annual Performance Report did 

not indicate any problem with attendance (Exhibit P-147.) Neither report indicated any 

performance problems or problems with continuity of instruction. 

On July 12, 1988, Summers met with Marini and a union representative regarding 

her attendance. Again, they discussed her various illnesses. 

Summers attended the August 1988 Board meeting at which her increment 

withholding was approved, but was not allowed to speak. t-ro disciplinary action was 

imposed on Summers for her absences prior to the 1988-89 salary increment withholding. 

LEGAL ANALYSIS AND CONCLUSIONS 

N.J.S.A. 18A:29-14 provides: "Any board of education may withhold, for 

inefficiency or other good cause, the employment increment •.• of any member in any 

year by a recorded ron can majority vote or the run membership of the board or 

education." 
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The legal issue to be considered in the present case is whether the respondent 

acted properly in withholding·the petitioners• salary increments for school year 1988-89, 

based on its subjective determination that they were excessively absent from school. 

Specifically, the Board asserted, in an August 18, 1988 form letter to all petitioners, that: 

"The reason for [the salary increment withholding) was your poor attendance during the 

last two sehool years, as well as a consideration or your entire employment history in the 

district. In eonsidering the reeommendation [to withhold the increment!, the Board took 

into aeeount all mitigating circumstances brought to the Administration by you or your 

representative in meetings with administrative staff." 

The decision to withhold an increment is a matter of essential managerial 

prerogative which has been delegated by the Legislatu\"e to local Boards of Education. 

Board of Education o! Bernards Township v. Bernards Township Education Assoeiation, 79 

N.J. 3U, 321, (1979). Thus, a board's decision to withhold an increment cannot be 

overturned unless it is determined to have been petently arbitrary, without a rational 

basis or induced by improper motives. See, Kopera v. West Orange Borad of Edueation, 60 

N.J. Super. 288, 294 (App. Div. 1960). The burden o! proving the unreasonableness of a 

board's aetions is on the challenging p&rty. (ld. at 297 .) 

ln Burli!!Jton Education Association v. BurlinS'!on City Board of !Sacation, OAL 

DKT. NO. 5114-84 (OA!. May 16, 1985), aff'd Commissioner of Ed. (July I, 1981), llff'd State 

Board (November 8, 1985), the Commissione!' of Education held that individual 

absenteeism policies are a matter o! local determination and should provide for a case-by­

ease review. Thus, the Burlington City Board's policy of automatically issuing warnings to 

teache~ who exceeded an established standard was struck down as an arbitrary exercise 

of administrative discretion. 

The Burlington decision followed the principles established in two prior cases: 

Montville Township Education Association v. Montville Board ot Education, OAL D~t. 

NO. EDU 8247-83 (February 29, 1984), rejected, Commissioner of Education (April 16, 
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1984), rev'd State Boord (Nov. 7, 1984) rev'd (N.J. App. Oiv., Dec. 6, 1985, A-ll78-84T7) 

(unreported); and Kuehn v. Teaneck Bd. of Ed., 1981 S.L.D. 1290, rev'd Comm'r of Ed., 1981 

S.L.O. 1299, rev'd State Boord (Feb. I, 1983). 

In Kuehn, the petitioner was denied a salary inerement ~y the respondent 

because she was absent more than 90 school days in one year. The respondent relied upon 

·an unwritten policy which provided that any staff member who was absent more than 90 

school days in a year was ineligible for a salary increment. In overruling the respondent's 

action, the State Boord stated: 

To simply state that a teacher by sheer number exceeds 
the 90 day maximum allowance for absence and forfeits 
an inerement, without considering the particular 
circumstances for absence is not good cause for the 
withholding of inerement as required by N .J.S.A. 18:29-14. 
For the Teaneck Board to determine that petitioner's 
absence exceeding 90 days, in and of itself, is sufficient 
reason for the withholding of increment, without 
consideration of the particular circumstances for the 
absence, is arbitrary and without demonstrated rational 
basis. [~.at 4.) 

fn Montville Township Education Ass'n v. Montville B.O.E., the respondent board 

adopted teacher attendance guidelines for the purpose of improvifllt overall teacher 

attendance. Those guidelines correlated the number of days absent with ratings of 

satisfactory, needs improvement or unsatisfactory. The guidelines also required the 

inclusion of a narrative explanation to be placed in the comment section of the teac.h~r's 
yearly summary evaluation. The Appellate Division, in reversing the State Board's 

decision upholding the guidelines, stated: 

we are satisfied that the record does not support the 
State Board's finding that the evaluation system as 
presently constructed does take legitimate illnesses into 
proper account. We so conclude because irrespective of 
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the narrative information which may be included in the 
evaluation report, the simple fact remains that the 
assigned rating is a merely mathematical consequence and 
unaffected by the reason for the absence. A rating so 
assigned is, in our view, arbitrary. \'le are therefore 
persuaded that the local board's action is indeed 
unreasonable [citation omitted) • 

At the outset we note that petitioner do not contest 
either the significance of good staff attendance in 
achieving quality education or the right of a local board 
to include attendance as a component in the evaluation of 
overall performance. Their contention is, simply, that a 
board may not "mark down" a staff member's performance 
based on his recourse, when he is ill or disabled, to a 
statutorily provided sick leave. We agr.ee both with this 
contention and the Commissioner's response to it. [ Id. at 
~~ -

These decisions do not stand for the proposition that a school board may never 

rely on an attendance standard. Instead, these cases hold that a school board may not rely 

solely on an arbitrarily arrived at figure in making a determination of what constitutes 

excessive absenteeism in a particular ease. Cases of excessive absenteeism must be 

resolved on a c&ie-by-case basis. 

It is clear th4t excessive absenteeism is good cause for withholding an 

employee's increment. Trautwein v. Board of Education of Bound Brook, 1978 ~ 445, 

aff'd State Board 1979 ~ 876, reY'd .12!.!: ~ 1980 ~ 1539 (N.J. App. Oiv.) 

certif •. den. 84 N.J. 469 (1980); Angelucci v. West Orange Board ot Education, 1980 ~ 

1066, aff'd Comm'r of Ed., 1980 S.L.D.l077, a!f'd State Board 1981 S.L.D.l386. 

In Trautwein, the Bound Brook Board of Education decided to withhold the 

increment of a teacher who had been absent 238 l/2 days between 1964 and 1976, despite 
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the fact that the teacher's performance was consistently rated ft>om excellent to good and 

the teacher's absences were round to be legitimate. The Commissioner reversed the 

action of the local board, and his decision was upheld by the State Board. The local 

board's decision was reinstated by the Appellate Division which commented: 

It is clear to WI that we have here no more than a 
difference of opinion between the local board and the 
State Board on whether, in the circumstances, the 
teacher's absences ••• warranted the withholding of the 
increment. Such divergence, in our view, is an 
insufficient basis Cor affirming the commissioner's 
reversal or the local board's decision. There was no 
determination that the board's decision was arbitrary or 
unreasonable or In any way constituted an abWie or the 
board's legislatively vested discretion in the matter. 1980 
S.L.D. at 1542. 

The problem presented in the instant case is whether or not respondent 

considered each petitioner's circumstances, or withheld their increments based only on 

their number of days absent. Petitioners allege that respondent applied its policy in a 

mechanistic fashion and decided to withhold their increments baled on their number of 

absences. There is no allegation in this case that any of the petitioners exceeded their 

allotted sick ltave except in one Instance, llnd that petitioner (Connelly) was docked 1 

day's pay for exceeding her allotment. 

In Neptune Township Education Association vs. Board or Education of the 

Township of Neptune OAL DKT. NO. EDU 4432-88 (May 25, 1989), Commissioner's 

Decision (July 10, 1989), the Commiasioner of Education held that "Absences, even 

legitimate ones, are not immune rrom disciplinary action being taken by a Board of 

Education seeking to deter the harmlul or deleterioWI effect of excessive absences on the 

continuity of instruction being provided to its students." Commissioner's Decision, at 12. 

The Commissioner went on to say "A board of education is not permitted, however, to 

take disciplinary action against the staff member unless it has taken into consideration 

the nature of the illness and has not relied on sheer number of days for its action." 
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In Vonita Smith vs. Board of Education of the City of Trenton, vtercer County 

OAL DKT. NO. EDU 5255-88 {:vlarch 6, 1989), Commissioner's Decision (April 18, 1989), 

the Commissioner of Education held that a Board of Education must consider: (l) the 

nature of illnesses and not just the number ot days absent; and {2) the impact of the 

absences on the continuity of instruction, before withholding a salary increment. The 

Commissioner further said "What is necessary to demonstrate, however, is that the 

concern for continuity of instruction was specifically conveyed to the staff members 

during the period in which the excessive absenteeism was occurring, not merely at the end 

of the line of a series of fill in the blank memos." Commissioner's Decision at 17. That is 

exactly what happened in this case. The Board of Education conducted individual 

conferences with the petitioners in 1987. Those conferences gave the petitioners an 

opportunity to state the reasons Cor their absences. None of those reasons were 

contested, either at the conferences or in testimony presented by respondent at the 

hearing in this matter. Petitioners were told at those conferences that their attendance 

had to improve. No improvement goal was set forth. The assistant superintendent never 

defined "excessive" absenteeism. When asked to explain how he identified the teachers 

whose attendance he was reviewing, the assistant superintendent testified that he used his 

judgement and years of experience. That vague assertion was the closest thing to a 

definition of e~cessive absenteeism to com~ out In this record. 

The next conference with petitioners in this regard occurred in July 1988, after 

the conclusion of the next school year. There was no discussion with the petitioners 

during the period of absenteeism, that Is, during the 1987-88 school year. The conference 

in July was a precursor to the Board meeting of August 1988 at which the increment 

withholdings were approved. Obviously, no improvement could occur between July 1988 

and the August 1988 Board meeting, because school was not in session. 

l CONCLUDE that there was no true consideration of the reasons tor the 

absences in this case. The absences in this case were within statutory and contractual 
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limits. Petitioners presented evaluations and ereaible testimony supporting their 

assertions that there was no edueational harm or diseontinuity of instruetion caused by 

their absences. In answer to the prima facie ease put forth by the petitioners, respondent 

made no showing of discontinuity of instruction or any performance problems caused by 

the absences. 

Further, the Board made no showing of illegitimate use of sick leave by any 

petitioners. The form letters sent to petitioners, in some instances, did not even 

aecurately reflect the partieular petitioner's cireumstances. lifo reference was made to 

the reasons given for the absenees, no goals for improvement were provided, no 

intermediate steps for monitoring each teacher's attendanee was given. In sum, the 

District's proeess was total boilerplate. Webster's Ninth New Collegiate Dietionary 

deCines boilerplate as: "standardized formulaic or hackneyed language." This aceurately 

describes the District's series of form letters. The letters do not ~tablish that 

consideration was given to the reasons for each teacher's absences, and no showing was 

made that there was any negative impect on the continuity of instruction provided by the 

teachers. When prior administrative and court decisions required that Boards consider the 

particular circumstances of each absence, they did not mean that the District merely had 

to give the teacher the opportunity to state the reasons. The obligation of the Board was 

to scrutinize those reasons and determine whether the reasons wete legitimate. If the 

reasons were legitimate, and the number of absences did not exceed the statutory and 

contractual allotment of sick leave eamed by the teacher, then a Board's decision to 

withhold the salary increment could only be based on a determination that the absences 

interfered with the continuity of the instruction provided. No such determination was 

made here. 

Petitioners made a prima taeie ease that their use of sick and personal days was 

legitimate, that the usage did not exceed their allotment, and that respondent did not 
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raise concerns ~bout continuity of instruction during the period of the absences. 

Respondent was then required to answer that prima facie case with credible evidence. In 

that regard, they failed. They have not shown that they gave any substantive 

consideration to the reasons for the absences, nor have they shown that the absences were 

illegitimately used, nor have they shown that there was any discontinuity of instruction. 

The mere injection of catch phrases like "continuity of instruction" and "consistency of 

instruction" into form letters does not satisfy the requirements of the law in this regard. 

Vlore than mere lip service i~ required. Yet, nothing was shown by the Board. Therefore, 

1 CONCLUDE that their action was arbitrary, capricious and unreasonable. 

Respondent argues that, because not every teacher who was initially reviewed in 

1987 ultimately had his/her increment withheld, that proves the review was substantive 

and not arbitrary. Yet the testimony of Joseph Marini, the assistant superintendent who 

was singularly responsible for the administrative process which led to the Board's action, 

is most damaging to respondent's ease. 

Marini testified that at the August 1988 Board meeting, he gave the Board of 

Education raw numbers of days absent for each petitioner and answered any quetions 

posed to him. When asked to explain why form letters were used in this process when 

each teacher presented individual eircumstano•, he responded that he ha<l obtained the 

letters from tho New Jersey Association or School Administrators and, therefore, he 

assumed that their use was appropriate withoijt tailoring them to individual state 

member's eireumstanoes. He further testified that he used a form letter "to be fair, to 

have some semblance of what we do Cor one, we do for another." That statement flies in 

the face ·or any assertion of individual review and determination. Fairness and uniformity 

have different meanings in the context of this case. Further, when asked if the reasons 

for the sal!U"y increment withholding difCered from petitioner to petitioner, 'VIarini 

responded that they did not and that the letters had to be the same. 
•• 
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When asked what he based his identification of those teachers being reviewed on, 

:Yiarini responded that he based it on their usage or sick and personal days. No further 

reason was provided. 

Overriding all of the Board's actions in this case was the fact that Union City 

was under State monitoring, pursuant to the Public School Education Act, N.J.S.A. 

18A:7 A-14. This monitoring, if not effective in addressing a District's problems, can lead 

to State takeover of the District (N.J.S.A. 18A:7 A-15). It is clear that the District 

undertook these actions in order to demonstrate to the Department of Education that it 

had strict attendance policies. While compliance with the State monitoring process and 

satisfying of the State's expectations is a laudable goal, that cannot be accomplished at 

the expense of the statutory, contractual and due process rights of the District's staff 

members. Unfortunately, that is what occurred here, and the end does not justify the 

means. 

The form letter sent to teachers in :vlarch 1987, which set up the first attendance 

conferences in this process, stated: "Our discussion will focus on your continued 

performance problems, specifically your attendance. Since this conference will impact on 

future decisions, please feel free to ask a representative of the Union City Education 

Association to attend with you." The letter does not say that there were performance 

problems in the classroom by the teacher or that there \!85 any discontinuity of 

instruction. Rather, this letter defines the performance problem to be reviewed .as 

attendance,.~:!!!!:!!!· 

Testimony established that at those spring 1987 conferences, teachers were given 

an opportunity to explaln the reasol\'!l for their absences over their entire employment in 

respondent school district. Nothing was written summarizing the individual conferences 

or establishing goals for Improvement, monitoring processes or remedial steps for the 

teachers. The next contact with the petitioners in this ease was the May 26, 1988 form 

letter, stating: "Your attendance has become a critical issue." Later in the letter, it 
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stated: ''Consistent instruction necessary for the students cannot be provided in this 

circumstance. This ~ be corrected." The only fact in the letter was a number 

reflecting the total absence days for 1987-88. I CONCLUDE that this letter supports 

petitioners' contention that the number of absences was the only basis for the salary 

increment withholdings, and that the cir~mstances of the absences were not considered. 

The naked assertion that consistent instruction could not be provided under the 

circumstances, 1vithout any showing that the absences were excessive, or that the 

teachers' evaluations were negative, or that there was discontinuity of instruction, is not 

legitimate. In fact, :vJarini testified at the hearing that only perfect attendance (luring 

the 1987-88 school year would have prevented him from recommending that the increment 

be withheld for 1988-89. That is clear proof that this process was driven by the numbers 

and not by any consideration of the reasons for the absences or their impact on the 

continuity on instruction. Further, no contact was made with these teachers during the 

1987-88 school year regarding their attendance. Thus, there was no monitoring or other 

effort to either inform the teachers that their absences were still excessive, or remedy 

any problems that might exist. 

Finally, on July 1, 1988, after the conclusion of the 1987-88 school year, a third 

form letter was sent to petitioners setting up the final conference with Vlartni. This 

letter again included the following language: "Your attendance has become a critical 

issue. Consistent instruction necessary Cor the students cannot be provided in this 

circumstance. This MUST be corrected." There is no explanation from the Board of how 

the perceived problem could be corrected after the end ot the school year and within one 

month of 'the Board's action. This form letter was mechanistic and further evidence that 

respondent acted in a mechanistic and formulaic manner. 

Based on the testimony and evidence presented in this case, I CONCLUDE that 

the respondent's withholding ot petitioners' salary increments was based on a subjective 

determination that their sheer number of absences was "excessive." Thus, it was 

arbitrary, capricious and unreasonable. Petitioners have made a prima facie case in that 

regard, thus meeting their burden of proof. Respondent has presented ~othing 

-37-

608 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8459-88 de EDU 8868-88 

supporting its eon~ntio~ that the circumstances of the absences were eonsidered, or that 

discontinuity of instruction resulted from the absences of any of the petitioners. 

Concededly, any absence by a regular classroom teacher interferes with the eontinuity of 

instruction. But that does not negate the teachers' statutory and contractual entitlement 

to use their allotment of sick days, for legitimate reasons, in a school year. Legitimate 

use of sick days E!!: ~· cannot result in punishment. Yet, that is what occurred in thi~ 

case. 

This conclusion is not a substitution of the ALJ's judgement for that of the 

Board. Nor is it an improper placing of a burden of proving that the absences disrupted 

instructional eontinuity on the respondent. Rather, it is a conclusion that the petitioners 

have made a prima facie case that their absences did not disrupt instructional continuity 

and that respondent's action, as to each petitioner, was arbitrary, capricious and 

unreasonable, and that respondent has not answered that prima facie ease with credible 

evidence. See, Kopera v. West Orange Board of Education, 60 N.J. Super 288 (App. Div. 

1960). See also, Trautwein v. Bound Brook BOE. As respondent's counsel correctly states 

in his brief: "The Trautwein case clearly stands for the proposition that excessive 

absenteeism, even if legitmate, may be good cause to withhold a teaching staff member's 

increment so long as the Borad's action is not arbitrary, unreasonable or induced by 

improper motives." Brief, at 9. In this ease, the Board's action was arbitrary and 

unreasonable. Therefore, petitioners• absenteeism was not good cause for withholding 

their increments. 

It is ORDERED that respondent's action in withholding petitioners• salary 

increments for school year 1988-89 is hereby REVERSED. 
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It is ORDERED that respondent restore to petitioners the scheduled salary 

increments for school year 1988-89, as follows: 

JONES $1,877 

KOHL 3,219 

POTENTE 3,377 

DIEHL 3,183 

MARQUEZ 1,819 

SUMMERS 5,696 

BULL 3,885 

DECARLO 4,049 

DELLERT 3,548 

McGUIRE-GILHOOLEY 2,063 

SCIACCHETANO 3,006 

CONNELLY 3,829 

It is further ordered that petitioners be placed on the district's salary guide on 

the step they would hold if their 1988-89 increments had not been withheld. 
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This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if 8aul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with "l' •• r.S.A. 

52:148-10. 

l hereby PILE this Initial Decision with Saul Cooperman for consideration. 

February 26, 1990 

DATE 

DATE I I 

DATE 

vcb/e 

IMRt -

OLIVRR B. QUINN, ALJ 

DEPA-RTMENT OF EDUCATION 
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LUCILLE MCKEON BASSET AL., 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF UNION CITY, 
MORRIS COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record ·and initial decision rendered by the Office of 
Administrative Law have been reviewed. The parties• exceptions were· 
timely filed pursuant to N.J.A.C. 1:1-18.4. 

Petitioners agree with and support the findings and 
conclusions of the initial decision but except to the ALJ's 
dismissaL of their allegations of the Board's failure to follow its 
own attendance policy and its interfering with their ability to use 
sicK and personal leave. Petitioners also except to the ALJ's 
barring their testimony with respect to the Board's actions in 
removing them from their classes and using them as substitutes (TII 
97/22-112/15). Of this they state: 

***This testimony was sought for the purpose of 
supporting petitioners • claims that the Board • s 
actions were arbitrary and capr1c1ous. 
S~ecifically the Board was attempting to 
ducipline teachers for allegedly disruptina i.he 
continuity of instruction due to absences. Jet, 
at the same time. the petitioners were removed 
from classes in order to act as substitutes. 
Petitioners contend that the Board could not 
logically ascribe any impact on the educational 
process solely to teacher attendance given an 
equal or greater number of class days lost as the 
result of the Board's substitution practices. 

(Petitioner's Primary Exceptions, at p. 2) 

I~ addition to the above, petitioners aver that the remedy 
accorded by the ALJ is incomplete because it fails to grant 
pre-judgment interest when the circumstances of the m<Jitter 
demonstrate that the Board's action was taken in bad faith, 1.e., 
the withholdings lacked factual basis and reliance on sheer number 
of absences was contrary to existing legal interpretations by the 
Commissioner and State Board. Petitioners also except to the fact 
that the initial decision did not specify removal of all letters, 
memoranda or other documents, and any other references in their 
personnel or district files relating to the invalid increment 
withholdings. 
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The Board's first exception avers that the initial decision 
erroneously places Petitioner Eileen Jones among those ordered to 
receive their salary increments for the 1988-89 school year since 
she withdrew from the matter. (See initial decision at p. 2.) A 
review of the record confirms Ms. Jones' withdrawal, thus, the 
initial decision is hereby corrected to delete her from the relief 
granted on page 39 of the initial decision. 

The Board alleges that the AW erred in b.asing his 
determination on allegations common to all petitioners, 1.e., that 
the alleged reasons given for the salary increment withholdings 
constituted an unlawful interference with and limitation on 
statutory and contractual rights to use sick and personal leave, an 
argument that he had dismissed at the close of petitioners' 
testimony for failure to make out a prima facie case. More 
specifically, the Board excepts to that portion of the initial 
decision which reads: 

***Concededly, any absence by a regular classroom 
teacher interferes with the continuity of 
instruction. But that does not negate the 
teachers' statutory and contractual entitlement 
to use their allotment of sick days, for 
legitimate reasons, in a school year. Legitimate 
use of sick days ~ se, cannot result in. 
punishment.*** (Initial Decision, at p. 38) 

As to this, the Board urges that such statement amounts to 
a rule that as long as the legitimate sick and personal days are 
utilized within the statutory and contractual rights of petitioners 
within a school year, a board of education cannot determine 
excessive absenteeism. (Board's Exceptions, at p. 3) It is thus 
the Board's conclusion that the initial decision is fatally flawed 
because of the ALJ's confusion of legal principles involved in this 
type of matter. 

The Board also avers that the ALJ erred in focusing almost 
exclusively on petitioners' attendance over the last five years 
rather than placing the individual's attendance pattern within '=he 
context of his/her total employment history as the Board did in 
reaching its determination to withhold the salary increments. By 
way of example, the Board states: 

***[Petitioner] Bull's case serves as a microcosm 
for the analysis of the AW as it applies to 
other Petitioners as well. Initially, the ALJ 
notes merely that Dr. Bull' s use of sick days*** 
during the period September 1959, her date of 
hire, through June 1983, "is accurately listed in 
Exhibit J-474." See Initial Decision at p. 9. No 
record of Dr. Bull's attendance was available for 
years 1959-60, 1960-61 and 1961-62. Assuming 
that Dr. Bull's attendance was perfect for those 
three years in which no records are available, a 
dubious assumption given her history from the 
1962-63 school year onward, she was absent due to 
illness 314.5 days during those twenty-four 
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years, or an average of 13.1 days per year. By 
merely noting an exhibit number, the AW 
minimizes the impact of Dr. Bull' s attendance -­
as he has similarly done for every other 
Petitioner in this matter -- on the continuity of 
instruction provided to students over many 
years. As a result of the AW's peculiar 
technique, he notes not the negative factors of 
314.5 career days absent by the beginning of the 
1983-84 school year . for Dr. Bull, put the fact 
that "Dr. Bull began the 1983-84 school year with 
31 accumulated sick days and 2 personal days." 
See Initial Decision at p. 10. The ALJ then 
illustrates how Dr. Bull utilized her sick and 
personal days for the 1983-84, 1984-85, 1985-86, 
1986-87, and 1987-88 school years. l!L The ALJ 
does not point out that at the end of the 1987-88 
school year, Dr. Bull had accrued only 18.5 sick 
days for a career that had spanned twenty-nine 
years, an average of . 64 s iclc. 'days accrued per 
year! The impression which the ALJ thus seeks to 
leave is that Petitioner Bull utilized a mere "12 
of her 30.5 accumulated sick days and 1/2 
personal day" for the 1987-88 school year. l!L 

Respondent respectfully submits that this 
technique fatally infects the AW' s analysis and 
ultimate determination not only with respect to 
Petitioner Bull, but with respect to all of the 
Petitioners. As long as Petitioners, it would 
seem, merely take "what is coming to them", this 
ALJ has very little trouble in placing the 
burden, impermissibly we note, on the Respondent 
to prove discontinuity of instruction. The ALJ 
also has little trouble in deciding "who is 
right" in the determination over the exercise in 
discretion on the part of the Board. 

(Id., at pp. 4-5) 

In addition to the above, the Board argues that contrary to 
the well-settled principles established in Kopera, supra, the ALJ 
substituted his judgment for that of the Board. It likewise avers 
that the AW gave little credence to the rulings in Trautwein, 
supra, and Angelucci, supra, that excessive absenteeism eveillf 
legitimate and within statutory and contractual entitlements may be 
a basis for withholding. It also points to the decision in Meli v. 
Bd. of Ed. of the Burlington County Vocat iona1-Technical School, 
1984 S.L.D. 906, aff'd State Board 921 wherein it was held that 
"[c]ooiiiiOii'"Sense dictates that a teacher's continued absence must. at 
some point, have negative impact upon her pupils even if a board of 
education is unable to prove the relationship between the teacher's 
attendance and pupil progress." (at 913) 

The Board also provides a lengthy rebuttal to the ALJ • s 
conclusion that the Board failed to support concern for continuity 
of instruction and vigorously sets forth the distinguishing factors 
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between the instant matter and cases relied on 
the withholding, e.g., Venita Smith, supra; 

ALJ to reverse 
SU.P£1!; ~}l~llf!. 

supra. 

Upon review of the record, the Commissioner adopts the 
recommended decision of the ALJ. While the record clearly 
establishes the Board •s concern for reducing excessive absenteeism 
and as in Smith, supra, the Board, the superintendent and the 
assistant superintendent are to be commended for their efforts to 
improve staff attendance, the record also clearly establishes that 
the procedures used were mechanistic in that virtually no nexus 
existed between the attendance review being conducted by central 
office administrators and the evaluation of the employees' 
performance. 

The ALJ's analysis bears repeating here: 

The form letter sent to teachers in March 1987, 
which set up the first attendance conferences in 
this process, stated: "OUr discussion will focus 
on your continued performance problems, 
specifically your attendance. Since this 
conference will impact on future decisions, 
please feel free to ask a representative of the 
Union City Education Association to attend with· 
you." The letter does not say that there were 
performance problems in the classroom by the 
teacher or that there was any discontinuity of 
instruction. Rather, this letter defines the 
performance problem to be reviewed as attendance, 
~ se. 

Testimony established that at those spring 1987 
conferences, teachers were given an opportunity 
to explain the reasons for their absences over 
their entire employment in respondent school 
district. Nothing was written summarizing the 
individual conferences or establishing goals for 
improvement, monitoring processes or remedial 
steps for the teachers. The next contact with 
the petitioners in this case was the May 26, 1988 
form letter, stating: "Your attendance has 
become a critical issue." Later in the letter, 
it states: "Consistent instruction necessary for 
the students cannot be provided in this 
circumstance. This must be corrected." 
[emphasis in text] The only fact in the letter 
was a number reflecting the total absence days 
for 1987-88. I CONCLUDE that this letter 
supports petitioners' contention that the number 
of absences was the only basis for the salary 
increment withholdings, and that the 
circumstances of the absences were not considered. 

The nak.ed assertion that consistent instruction 
could not be provided under the cucumstances, 
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without any showing that the absences were 
excessive, or that the teachers' evaluations 
negative 1 or that there was 

testified at the heann that onl er 
attendance dunng the 987-88 school year wou 
have prevented him from recommending that the 
increment be withheld for 1988-89. That is clear 
proof that this process was drtven by the numbers 
and not b an consideration of the rea for 
the absences or the1r 1m act on the conti t of 
instruct1on. Further, no contact was mae with 
these teachers during the 1987-88 school year 
regarding their attendance. Thus, there was no 
monitoring or other effort to either inform the 
teachers that their absences were still 
excessive, or remedy any problems that might 
exist. 

Finally, on July 7, 1988, after the conclusion of 
the 1987-88 school year, a third form letter was 
sent to petitioners setting up the final 
conference with Marini. This letter again 
included the following language: "Your 
attendance has become a critical issue. 
Consistent instruction necessary for the students 
cannot be provided in this circumstance. This 
MUST be corrected." There is no explanation from 
the Board of how the perceived problem could be 
corrected after the end of the school year and 
within one month of the Board's action. This 
form letter was mechanistic and further evidence 
that respondent acted in a mechanistic and 
formulaic manner. (emphasis supplied) 

(Initial Decision, at pp. 36-37) 

A review of the evidence in this matter indicates that with 
few exceptions appraisals of employee performance did not identify 
excessive absenteeism as a performance problem. Evaluation upon 
evaluation rate attendance as above average and outstanding while 
precious few rate it as only satisfactory. While some references to 
attendance , being a need area may be found in the performance 
appraisals and Professional Improvement Plans (PIPs) of some 
petitioners, they nonetheless fail to assist the Board in overcoming 
the allegation that sheer number provided the basis for the 
increment withholding actions as illustrated below. 

During the 1985-86 school year Edward Dellert was evaluated 
as in need of improving attendance (P-147). However, during the 
1986-87 and 1987-88 school years, his evaluations designate 
attendance as satisfactory with no reference whatsoever to 
attendance found in his PIPs (P-418-420). Tracy Summers was rated 
as in need of improving attendance during the 1984-85 school year 
(P-141-42) but from the 1985-86 school year to the time of her 
withholding her performance appraisals rated attendance as 
satisfactory to above average with no need for improvement 
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identified in her annual performance reports or PIPs (P-143-147). 
Johanna De Carlo • s attendance was rated as unsatisfactory in 1985 
(P-229) and in need of improvement at the end of the 1986-87 school 
year (P-231). However, for the school year within which increment 
withholding was recommended, her attendance was evaluated as above 
average (P-232) with no reference whatsoever made in her 1987-88 
annual evaluation report and PIP to attendance (P-233). 

Unfortunately, review of the record in this matter appears 
to indicate a classic example of the "left hand not knowing what the 
right hand is doing." While central office may have been concerned 
about attendance and discontinuity of instruction, the individuals 
conducting performance evaluations who would have· direct knowledge 
and observation of negative impact on instruction overwhelmingly 
were not. In such circumstances, increment withholding cannot be 
sustained by the Commissioner. 

Where attendance has been identified as a problem area, 
evaluations and PIPs must reflect that a problem in need of 
remediation exists. In the instant matter. while the form letters 
sent and the conferences held with central officer staff reflect a 
concern for discontinuity of instruction as a result of poor 
attendance, the performance appraisals and PIPs of petitioners for 
the most part did not. 

Further, the Board is incorrect in arguing that the ALJ did 
not understand the ap~ropriate standard of review in this matter. 
His legal analysis 1s both appropriate and well-reasoned. He 
clearly understood that he may not substitute his judgment for the 
Board's and that even where absences are within statutory and 
contractual entitlements and where teachers are excellent, increment 
withholding may occur. However, he likewise recognized that where 
evaluation upon evaluation upon evaluation fails to identify 
attendance as a problem area, discontinuity of instruction cannot be 
cited as the basis for withholding. 

As to the petitioners' position that pre-judgment interest 
should be ordered in this matter, the Commissioner finds and 
determines that the criteria for the award of such interest is not 
present in the record, i.e., there is no evidence of bad faith 
motivation for the withholdings nor that the sanction was applied in 
deliberate violation of statute or rule (N.J.A.C. 6:24-l.lS(c)l). 
Given petitioners' attendance records, it cannot be said that a 
concern by the Board or its central office administrators for 
continuity of instruction was not legitimate. What is lacking in 
the matter is communication between the evaluators and those 
administrators of that legitimate concern. 

Moreover, review of the evaluations and what is purported 
to be the PIPs of petitioners raises serious concern that the 
requirements of N.J.A.C. 6:3-1.21 are not being met by evaluators in 
the district. A substantial number of the evaluations appear 
cursory and lack. PIPs consistent with the requirements of N.J .A.C, 
6:3-1.2l(h). The Board is reminded that all tenured employees must 
have specific professional improvement plans. It is not sufficient 
to indicate that no need for improvement has been identified. 
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As to petitioners• request for an order to expunge their 
personnel and other files, the Commissioner agrees that the letters 
and memoranda referencing increment withholding, disciplinary action 
or poor performance based on discontinuity of instruction should be 
removed. The record ·Of attendance is not dependent upon retention 
of such documents and may independently serve in the future to 
establish patterns of attendance. 

Finally. the Commissioner stresses that the outcome of the 
instant matter in no way precludes the Board from taking action in 
the future to withhold the increment of any petitioner if it 
believes his or her chronic absenteeism is excessive and 
contributing to discontinuity of instruction and that concern is 
clearly and timely communicated to that individual by all concerned. 

Accordingly. the initial decision is adopted by the 
Commissioner for the reasons stated therein except for the 
correction made as to Petitioner Jones. Petitioners• increments are 
to be restored and placement on the salary guide shall be as though 
no such withholding ever took place. Monies owing and due them 
shall be paid forthwith. The settlement with respect to Petitioner 
Kerick-Rot·hman is likewise adopted. 

COMMISSIONER OF EDUCATION 
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&tatr of N rw JJrrsrg 

OFFICE OF ADMINISTRATIVE LAW 

rNmAL DECISION 

OAL DKT. NO. EDU 4591-89 

AGENCY DKT. NO. 120-5/88 

WEST NEW YORK BOARD OF EDUCATION, 

Petitioner, 

v. 

LYDIA GILMARTIN, 

Respondent. 

Joseph J. Pemll'll, Esq., for petitioner (Krieger, Ferrara, Flynn, Catalina, attorneys) 

Sheldon H. Pincus, Esq., for respondent (Bucceri &: Pincus, attorneys) 

Record Closed: January 31, 1990 Decided: March 2, 1990 

BEFORE WARD R. YOUNG, ALJ: 

STATEMENT OF THE CASE 

The West New York Board of Education (Board) claims that by mistake, 

inadvertent and otherwise, it established the 1985-86 salary of Lydia Gilmartin, 

respondent, a school psychologist then in its employ, at a rate higher than to which she 

was otherwise entitled. The Board seeks judgment against repondent for the amount of 

the asserted overpayment, $2,475, together with interest, costs, and attorneys fees. 

PROCEDURAL HISTORY 

On or about March 5, 1987 the Board filed a complaint against respondent 

seeking judgment in the Superior Court of New Jersey, Special Civil Part, Hudson County, 

doeket number 530410. Ten months later the Board was gran.ted an Order by which it was 

allowed to substitute service or the complaint upon respondent by mailing the summons 

N~w J~ruv f.t An Equal Opportunity Empfoy~r 
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OAL DKT. NO. EDU 4591-89 

following the complaint and the complaint itself to the respondent at her last known 

address. After service was made upon respondent under the terms of the Order, she filed 

1m answer in Superior Court on February 16, 1988. On March 3, 1988 respondent moved to 

dismiss the !!omplaint for improper service upon her or, alternatively, she sought dismissal 

for lao:!k of subjeo:!t-matter jurisdio:!tion. 

On April 27, 1988 the Honorable Elaine L. Davis, J.S.C., issued an Order by 

which respondent's motion to dismiss for lack of proper service was denied and by which 

the entire matter was transferred to the Commissioner of Education for determination 

under~· 18A:l6-9. '\1ore than one year later, the Commissioner transferred the 

matter on June 22, 1989 to the Office of Administrative Law as a o:!Ontested case under 

the provisions of N'.J.S.A. 52:14F-l ~ ~· A telephone prehearing conference was 

conducted by this judge on August 24, 1989 immediately after which the Prehearing Order 

issued. During that conference counsel to the parties agreed to submit the matter on the 

record for disposition of cross-motions for summary decision with supporting letter 

memorandum. The record consist of the initial pleadings filed in New Jersey Superior 

Court, inlcuding the complaint and answer, motion papers and respondent's certification in 

lieu of affidavit, the Court Order by which the matter was transferred to the 

Commissioner, and letter memorandum filed here by the parties in support of their 

position on the !!ross-motions based on a filed joint stipulation or fact. The record on the 

motion closed JanUilry 31, 1990 upon the filing of the Board's letter memoranda 11'1 support 

of its position. 

Findings are, reached in this initial decision that the Board filed its initial 

complaint more than 90 days after the date the o:!ause of action arose and that no basis 

exists upon which the administrative rule of limitations at~· 6:24-1.2 should be 

relaxed. The conclusion is reao:!hed that the complaint against repondent must be 

dismissed as having been filed out of time under the cited regulation. 

Pursuant to the prehearing order entered the issues submitted for adjudication 

are these: 

1. Was respondent over paid !or her services during the 1985-86 

-2-
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school year, and if so, is respondent required to return the 
overpt~yment to the Board? 

2. Was the alleged overpayment a 'mistake of law' or a 'mistake 
of fact'? 

3. Shall the Petition of Appeal be dismissed because of laches or 
the alleged failure of the Board to comply with the filing 
requirements of N.J.A.C. 6:24-l.Z? 

The last Stilted issue is, of course, the threshold issue which must be decided 

prior to a consideration of the first two substantive issues. The stipulation of fact 

executed and filed here by the parties for a disposition of all stated issues shall now be 

presented. 

STIPULATION OF FACT 

The facts stipulated by the parties are set forth in full here: 

1. Respondent, Lydia Gilmartin (hereinllfter referred to as the 
"respondent" or "Gilmartin"}, was employed by the petitioner, 
West New York Board ol Education (hereinafter referred to 
as the "petitioner" or the "Board"), as 8 part-time Bilingual 
Psychologist for the period of time from December l, 1984 
through December 30, 1984. This appointment was made by 
the respondent on November 14, 1984. (Exhibit J-t) 
Gilmartin provided all services required of her under this 
appointment. 

2. On December 12, 1984, the Board adopted a resolution 
appointing Gilmartin as a Bilingual Psychologist for the 
period or time from January 1, 1985 through June 30, 1985. 
(Exhibit J-2) Gilmartin performed all servi~es required of her 
under this appointment. 

3. On or about August 29, 1985, the Board appointed Gilmartin 
as a Sehool Psychologist for the 1985-86 sehool year. This 
resolution incorrectly set her salary at $20,156 and was later 
corrected to provide an annual salary of $20,325. 

4. On December 11, 1985, the Board adopted a resolution 
adjusting the annual salary of Gilmartin from $20,156 to 
$22,800, retroactive to September 1, 1985. (Exhibit J-3) This 
salary figure was established by adding a base salary of 
$18,500 to the contractual psychologist differential of 
$4,300. Gilmartin provided all the serviees required of her 
pursuant to her appointment for the 1985-86 school year. 

-3-
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5. Gilmartin's employment with the Board terminated on 
June 30, 1986. The Board did not renew her employment for 
the 1986-87 school year. 

6. In or about August, 1986, the Board's auditor alleged for the 
first time that Gilmartin had been overpaid for the 1985-86 
school year. 

7. In an undated resolution, the Board directed that Gilmartin 
should be notified of the alleged overpayment. (Exhibit J-4) 

8. By letter dated October 24, 1986, the Board, through its 
attorney, notified Gilmartin of the alleged overpayment and 
demanded the return of $2,475. (Exhibit J-5) 

9. By letter dated February 10, 1987, the Board, through its 
attorney, again demanded the return of the sum of $2,475 as 
an alleged overpayment to Gilmartin. (Exhibit J-6) 

10. The Board filed a complaint in the Superior Court of New 
Jersey, Special Civil Part, Hudson County on or about 
March 5, 1987. 

11. On or about January 11, 1988, the Board obtained an order 
permitting substituted service on Gilmartin by mailing the 
summons and complaint to her at her last known address. 

12. Gilmartin's answer was filed on February 16, 1988. 

1~, By an order issued on April ~7, 1&88, this matter was 
trall!Sferred to the Commissioner of Education for 
determination pursuant to N.J.S.A. 18A:6-9. 

ARGUMENTS OF THE PARTIES 

Respondent contends that under~· 6:24-1.2(b) the matter must be 

dismissed on the facts stipulated. Respondent notes that her controverted salary was 

established by the Board on December 11, 1985 and by at least between August and 

October 1986, the Board had knowledge to at least believe that that established salary 

arguably exceeded the salary to which she was otherwise entitled. Respondent 

acknowledges the Board notified her of the llSSI!rted overpayment on October 24, 1986 and 

that it demanded the return oC $2,475. But, respondent argues that the 90 days under 

~· 6:24-1.2(b) within which the Board was obligated to institute an action against 

her before the Commissioner began to run no later than the date, October 24, 1986, it 

notified her of its claim. Moreover, respondent asserts that under New Jersey law a cause 
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of action to recover money overpaid !lecrues when the payment was made. 

Respondent maintains that the mere fact the Board elected to take no formal 

action on its claim until March 5, 1987 by filing its complaint in Superior Court, the wrong 

forum at that, does not absolve it of its obligation to have t'iled Petition of Appeal before 

the Commissioner of Education within 90 days of October 24; 1986. 

Respondent asserts that under a line of eases including Bd. of Education 

Bernards Tp. v. Bernards Tp. Ed. Ass'n., 79 N.J. 311 (1979} and others which are in accord 

with Riely v. Hunterdon Central High Bd. of Ed., 173 N.J. Supra 109 (App. Div. 1980) a 

party who wishes to invoke the jurisdiction of the Commissioner under N.J.S.A. 18A:6-9 to 

hear and determine a controversy or dispute arising under school law must Cile a Petition 

of Appeal within 90 day» from the date the cause of action arose. The complaining party 

is not absolved from the 90 day requirement by filing an action in another forum under 

that forum's statute of limitations. Respondent contends that because Judge Davis 

granted her motion regarding subject matter jurisdiction and transferred the entire ease 

to the Commissioner does not absolve the Board from, in the first instance, having 

complied with the administrative rule limitations. 

Finally, reSI)Ondent maintains that on the merits she was not overpaid by the 

Board in 1985-86 and, moreover, regardless of the merits of the Board's claim it is not 

entitled to recover any monies from her. 

Respondent demands a dismissal of the complaint against her. 

n 

The Board claims that the administrative rule of llmitations is not applicable 

in this matter because its complaint originally filed In Superior Court was based on 

respondent's asserted unjust enrichment of receiving more money than that to whieh she 

was entilted. The Board contends that such a claim filed In Superior Court is subject to a 

two year statute of limitation. The Board points out that respondent had argued before 

Judge Davis that the CommiSsioner had jurisdiction over its unjust enrichment claim 

against her and it was on that basis Judge Davis transferred the matter to the 

Commissioner. In the BOard's view, respondent should not now be heard to complain that 

the issue was not time11 filed before the Commissioner under N.J.A.C. 6:24-1.2(b) because 

the issue of unjust enri~hment is now before the Commissioner based soley upon 
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respondent's motion. Accordjng to the Board, respondent must be seen to have waived any 

timeliness claim against it. 

The Board argues that even if the 90 day administrative rule applies it must be 

relaxed in the circumstances because of the public interest issue involved. It is presumed 

here that the Board refers to an asserted overpayment of public funds for services already 

rendered. 

Finally, the Board contends that the evidence already in this record shows the 

claimed overpayment resulted from an "internal procedural error" with respect to the 

application of N.J.S.A. 18A:29-5. The Board demands judgment in its favor. 

ANALYSIS 

~· 6:24-1.2(b) provides as follows: 

(b) The petitioner shall file a petition no later than the 90th day 
from the date of receipt of the notice of a final order, ruling 
or other action by the district board of education which is the 
subject of the requested contested ease hearing. 

In this case, of course, the 'petitioner' is fhe Board and it had notjew of the 

action of which it now complains on the date the action was taken which was 

December 11, 1985. But, even if it c~n be said that the Board did not have 'notice' of the 

action of which it now complains until October 24, 1986 and, even if it can be seen that 

the Petition now before the Commissioner was tiled March 5, 1987 in New Jersey Superior 

Court, the petition was filed beyond 90 days from October 24, 1986. 

In Bernards Tp. Bd. of Ed. v. Bernards Tp. Ed. Ass'n, Supra, the Court 

cautioned that while advisory arbitration was an appropriate intermediate procedural st~ 
for handling a dispute over the withholding of a teacher's salary increment, the teacher 

who does proceed to arbitration is not relieved from compliance with 90-day requirement 

of~· 6:24-1.2 for filing a petition oC appeal with the commissioner. 79 N.J. at 326-

327, n. 4. In Riely v. Hunterdon Central High Bd. of Ed., Supra a nontenure whose 

contract was not renewed by the Board proceeded to binding arbitration on her asserted 

grievance concerning her non-reemployment. Following an adverse decision, she filed a 

petition to the Commissioner which the Board challenged as having been filed out of time 

under the administrative rule limitation. The Court in a per curiam decision held that 

Riely was 
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under an obligation to comply with the 90 day requirement regardless that she proceeded 

to binding arbitration. Therefore, the Board's motion to dismiss Riely's case as having 

been filed untimely was granted. 

'.foreover, In North Plainfield Edue. Ass'n v. Bd. of Edue., 96 ~· 587 (1984) 

the application of the 90-day requirement under~· 6:24-1.2 was applied to two 

teachers who sought credit on a salary seale for time spent on a sabbatical. The Court 

held that where the right sought to be vindicated before the Commissioner is not 

statutory and, that as a result, the administrative rule or limitations applies. 

These eases demonstrate forcefully that the 90-day rule or limitation applies 

to all causes of action filed to the Commissioner not otherwise predicated on a statutory 

right. In this ease, there is no 'statutory right' sought to be vindicated by the Board. It 

seeks to recover monies allegedly overpaid to petitioner in 1985-86 which claim is subject 

to the administrative rule limitation. 

It is noted that the Board presents no facts or circumstances upon which the 

administrative rule limitation should be relaxed. The argument that the recovery of 

money assertedly overpaid respondent invokes the public interest is not persuasive. There 

is no suggestion that respondent engaged ill any conduct which misrepresented her 

credentials, her eXperience, or prior salary at the time the Board estabU!hed the 

controverted salary in December 1985. The public Interest would be better served by the 

Board insuring that all salaries it establishes ror its employees are properly established 

based on its salary policies. The public Interest would not be served by continuing this .. 

litigation after the lapse of more than four years from the date the Board established the 

controverted salary. 

Finally, the fact that Judge Davis deferred to the jurisdiction of the 

Commissioner of Edueation by transferring the Board's claim against respondent does not 

absolve the Board from having complied with the 90-day limitlation. 

CONCLUSION 

Having found that whatever cause or aetion the Board may have had against 

repondent had accrued on December 11, 1985, or at the very latest October 24, 1986, and 

having also round that the Board did not institute an action against respondent until 
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March 5, 1987, I conclude that the present cause of action is untimely under~· 

6:24.1.2(b). Therefore, the Petition of Appeal is hereby dismissed. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF TilE DEPARTMElfT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN Cor consideration. 

3-2- 9o 
DATE 

DATE 

DATE 

tmp 
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BOARD OF EDUCATION OF THE TOWN 
OF WEST NEW YORK, 

PETITIONER, 

v. 

LYDIA GILMARTIN, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. Petitioner's 
exceptions and respondent's reply thereto were timely filed pursuant 
to N.J.A.C. 1:1-18.4. 

In its exceptions, petitioner (hereinafter "the Board") 
asserts that the Superior Court was a proper venue for disposition 
of this claim, which was filed as an unjust enrichment action within 
the two-year statute of limitations applicable in that forum. 
Further, the Board did not initially file with the Commissioner 
because respondent was no longer a school district em-ployee and 
hence was outs ide the Commissioner • s jurisdictional reach. This 
absence of an employer-employee relationship, the Board argues, 
precluded pursuing the present dispute in the administrative forum 
until respondent moved to voluntarily submit herself to the Commis­
sioner's jurisdiction. Moreover, absence of an employer-employee 
relationship distinguishes the present dispute from cases relied 
upon by the ALJ in all aspects of his initial decisioh. Since the 
Commissionlt became empowered to determine this lllltter only upon 
respondent 11. action to transfer troll Superior Court, it would be 
both inequitable and improper to reckon the 90-day limitation of 
N.J.A.C. 6:24-1.2 from any time prior to such transfer. Alter­
nattvely, if the 90-day rule is found to apply to the original cause 
of action, either the public interest must demand that the rule be 
relaxed or respondent must be deemed to have waived timeliness as a 
defense by virtue of her motion for jurisdictional transfer. 

In reply, respondent generally characterizes the Board's 
exceptions a• restatements of arguments considered and rejected by 
the ALJ (Initial Decision, at pp. 5-7), endorses the ALJ's analysis 
of those arguments and offers additional citations in support of the 
ALJ's refusal to relax the 90-day rule. She further observes that. 
if the Commissioner's jurisdiction did not extend to persons no 
longer employed by a school district, the Commissioner would have no 
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authority to hear the many termination cases filed after an 
employer-employee relationship has been severed. * 

Upon review of this matter, the Commissioner concurs with 
the ALJ that the Petition of Appeal should be dismissed. In arguing 
against application of the 90-day rule, the Board primarily relies 
on having chosen an alternate but correct forum to pursue its 
complaint and notes that transfer of this matter to the Commissioner 
was on respondent's initiative. The court order effecting the 
transfer provides no hint of the reasons for the judge's decision; 
the arguments of the parties that led to the order, however. are 
pertinent and revealing. In essence, respondent argued that juris­
diction in this matter properly belonged with the Commissioner, 
since the underlying controversy whether or not there was an over­
payment and, if so, how or if it was to be recovered hinged solely 
on interpretation of an education statute (N.J.S.A. 18A:29-5) and 
prior school law cases--precisely the area of the Commissioner's 
expertise and responsibility under N.J.S.A. l8A:6-9. The Board, on 
the other hand, argued that Superior Court was the correct venue: 

This case belongs in the Courts according to 
s. Oran~e-Maplewood Ed. Assn. v. Bd. Ed. S. 
Orange, l46 N.J. Super. 457, 462 (App. Div. 1977) 
because it involves terms and conditions of 
employment, overpayment, unjust enrichment and 
conversion. It does not involve educational 
policy. To the extent that it involves the 
school laws, it concerns the interplay between a 
collective bargaining agreement and the interpre­
tation of a legislative enactment, neither of 
which is within the expertise of the Commissioner 
of Education. Furthermore, the Commissione" pf 
Education cannot compel a person no lon&fff 
employed PY a Board of Education to pay (Or 
repay) anything to a Boar~ of Education; only th• 
courts can do this. This court should treat 

* Gilmartin also objects to a statement in the Board's exceptions 
to the effect that timeliness was only raised as an issue after the 
prehearing,conference, in connection with an application for summary 
decision. The Commissioner concurs that the 90-day rule is plainly 
listed on the preheating order as an issue raised during the tele­
phone preheating conference of August 24, 1989. 

Gilmartin further alleges that the Board's exceptions were out of 
time unless hand-delivered to the Commissioner on March 22, since 
she received her copy on March 23 with a cover letter dated 
March 22, the last day for timely filing assuming the Board received 
the initial decision, as she did, on March 12 (two mailing days 
after posting by OAL). The Commissioner notes that the Board • s 
exceptions were filed with his office on March 22, 1990; thus, their 
timeliness is not at issue herein. 
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this dispute like any other dispute about over­
payment of wages and unjust enrichment and 
provide a decision on the merits after trial. 

(Letter Memorandum of April 4, 1988, at p. 5) 

Clearly, these arguments directly reach the issue of the correct 
forum for this matter and raise virtually every point now brought 
forward by the Board in its own defense. After hearing these 
arguments. however, Judge Davis transferred this matter to the 
Commissioner without comment and without retaining jurisdiction. In 
the Commissioner's view, this constitutes a clear determination on 
the part of the Court that the administrative forum was more than an 
acceptable alternative; it was in fact the forum of primary juris­
diction, where the 'Board should have initially filed its complaint. 
Moreover, the Commissioner would agree with this determination, in 
that application of the statute in question is directly within his 
expertise, the aspect of respondent's salary under dispute is 
unrelated to terms and conditions of employment or other collective 
bargaining issues, and respondent's obligation to abide by the 
Commissioner • s decision would be enforceable in Court if the ·Board 
prevailed on the merits. 

Therefore, the Commissioner rejects the Board's contention 
that he should view the initial filing in Superior Court as a proper 
alternative to filing with the Commissioner, and that, because the 
matter was transferred on respondent's initiative, he should defer 
to the statute of limitations governing unjust enrichment complaints 
in the forum chosen by the Board or deem respondent to have waived 
timeliness as a defense. Nor does he find in the circumstances of 
this case any compelling justification for delay in tolling, or for 
relaxation of, the 90-day rule. To the contrary, the Commissioner 
notes his agreement with the AU that the public interest in this 
matter would best be served by an end to litigation and more careful 
attention to ~toper establishment of salaries in the future. 

Accordingly, for the reasons stated in the initial deci­
sion, together with those added herein, the recommendation of the 
Office of Administrative Law dismissing the instant Petition of 
Appeal is adopted as the final decision in this matter. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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OFFICE OF ADMINISTRATIVE L.AW 

M.LA. ON BEHALf OF HER 

MINOR CHILD E.A.S., 

Petataoner, 

v. 

BOARD OF EDUCATION OF 

THE CITY OF SOUTH AMBOY, 

MIDDLESEX COUNTY, 

Respondent. 

M.L.A., petittoner, prose 

INITIAL DECISION 

OAL DKT. NO. EDU 4437-89 

AGENCY DKT. NO. 183·6/89 

Clark W. Convery, Esq., for respondent (Convery, Convery & Shihar) 

Record Closed: October 27, 1989 Decided: March 22, 1990 

BEFORE RICHARD J. MURPHY, AU: 

Statement of the Case and 

Procedural History 

Petataoner, M.l.A., claims that respondent Board of Education's (Board) three· 

day suspension of her daughter, E.A.S., for tardiness was unduly harsh and she seeks 

expungement of the record of suspension and other relief. For the reasons set forth 

below, the petation is dismissed and judgment entered for the respondent Board. 

(E.A.S. served the period of suspension before the petition for emergency relief 

could be constdered.) 

M.LA. filed her petition w1th the Comm&sstoner of Education (Commissioner) 

on June 2, 1989, ancluding a request for a stay, and the Commissioner transmitted 
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the matter to the Office of Admimstrat1ve Law (OAL) on June 19, 1989 for hearing as 

a contested case u!lder N.J.S.A. 52: 14F-t er seq. The case was preheard on August 

10, 1989, and heard on October 27, 1989 in Sayreville, when the record dosed. The 

due date for submission of this initial dec1s1or. was extended untsl March 22, 1990, 

due to a heavy backlog of pending decisions 1 regret any inconvenience that th1s 

delay may have caused the parties. 

The issues, as set forth m the preheanng order are: 

(1) Whether the action of the respondent Board of Education in 

suspending E.A.S. was lawful and warranted and, if not, whether 

the student's record should be expunged. 

(2) Whether the petitioner is entitled to other relief in the form of 

replacement tutoring and a repeat of a final Spanish Exam in light 

of her failure of the initial exam, after being absent on suspension 

during the class rev1ew period 

Findings of Fact 

The facts are not in dispute and the part1es stipulated to lt-1 through R-7, 

including Boatd's policy on absenteeism, as well as warnings to E.A.S. that her 

tardiness was exposing her to possible suspens1on. The tardiness policy adopted -by 
the Board of Education of South Amboy establishes standards and procedures for 

handling tardiness.' 

D. Consequences of Tardiness 

1. Recognizing that on rare occasions, tardiness is 
unavoidable, students will be allowed two (2) lates 
per school year. 

2. Upon the third late, the student will be assigned to 
a working detention for 1 full class session (45 min.). 
This detention must be served the day immediately 
following the tardiness. 
(b) The student and parent will be notified that 
upon the next late (4th) the student will not be 
admitted to school unless accompanied by a parent 
who will sign the student in. 

- 2. 
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3. Upon the fourth late the parent must accompany 
the student to school and s1gn the student in. ThE: 
student will be assigned another detention to be 
served the day immediately following the lateness. 

4 Upon the fifth late the parents wtll be required to 
come to school for a conference with the principal 
or his designee .. The student will be assigned to 
detention to be served the day immediately 
following the lateness. 

5 Upon the s1xth late the student will be suspended 
for three davs in accordance with the suspension 
policy. 

6 Upon the seventh late the student and parent will 
attend a conference w1th the Superintendent or his 
designee to discuss solut1ons to the problem or an 
alternate educational program that may be suited 
to the student. (R- 1; emphas1s added) 

E.A.S. was suspended under that policy for being tardy six times and she claims 

that the Board's action was unlawful, and not even in compliance with its own 

procedure. The Board defends the policy as reasonable and valid, while admitting 

that it has subsequently been revised to elimtnate the three-day suspension after six 

times tardy and to substitute a Saturday detention, which, if missed by tl'lt! student, 

will result in suspension (R-8 at p. 3 at para. 5). 

The parties also stipulate as to E.A.S.'s grades with Spanish II (which she 

eventually fa1led) and those grades were as follows; first quarter 68; second quarter 

68; m•d.year 61; third quarter 65; fourth qu.,rter 73; final exam 67; average 66. 

Under school pol•des. any grade under 70 reco:oves no credit (R-2). Petitioner claims 

that her daughter failed Spanish because the three-day suspension for tardiness 

prevented her from attending tutonng wh1th would have enabled her to pass the 

course. There IS no dispute that E.A.S. was late on s1x occasions during the 1988-89 

school year as reflected in R-3. The petitioner was advised of her daughter's 

tardiness and the possible increasingly severe consequences on November 1, 

November 29, and December 22, 1988 and February 8, 1989, the last of which letters 

stated that: 

In accordance with our Tardiness Polley I find it necessary to 
assign another day of administrative detention to (E.}. 

The 45 minute working detention has be (sic) assigned for her 
5th late. As stated in our previous letter a parent conference is 

- 3. 
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required with the principal. Please contact our office to 
arrange for this conference. 

Your cooperation and understandmg of the purpose of our 
policy 1s appreciated. [R-9; emphas1s added I 

The petitioner admitted in her test1mony that her daughter's grades were Hnot 

the best. H but argued that the Board had failed to follow its policy and did not notify 

her after the fourth late. She claimed that no meetings were arranged with the 

principal and the only call from the school was prior to the Board's later letter of 

suspension which was issued o'l April3, 1989 and provided that: 

Dear Mrs. Arnold: 

As previously stated the sixth tardy would result in a three day 
suspension and will require a parent conference for 
remstatement. Please note that these three days may d1rectly 
affect subject grades and eligibility for sports. 

The consequences of any subsequent tardies·wm result with a 
parent-student conference to discuss solutions to the problem 
or an alternate educational program that may be suited to the 
student. 

I appreciate your anticipated cooperation and understanding 
of our policy. Any further informat1on regarding this incident 
can be obtained by contactmg the high school office. (R-4; 
emphas•s added I 

The petitioner admits that she received letters from Principal William Beattie 

each time her daughter was late (R·3) and concedes that she took no action until 

March 20, 1989 when she made contact with Principal Beattie to object to the 

harshness of the three-day suspension. Petitioner was unable to convince the 

-4 

633 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO EDU 4437-89 

pnnopal to reduce the suspens1on and requested further relief from the 
Supenntendent of Schools, Mr. John Olexa, on Apnl11, 1989. The Superintendent 

was also unwilling to reduce the suspens1on, and petitioner sought relief from the 

Board of Educatton by way of reconsideration of the three-day wspension policy. 

That policy was eventually reconsidered and revised in September of 1989, but not 

before E.A.S. was subJected to suspension. In addition to ObJecting to the harshness 

of the origmal suspension policy for six tard1es, petitioner claims that the principal 

fat led to meet w1th her after the ftfth tardy as requ1red by the original policy: 

[u)pon the fifth late the parents will be required to come to 
school for a conference with the prmcipal or his designee. The 
student w1ll be asstgned to detention to be served the day 
immediately following the lateness (R-1 at p. 3, para. 4} 

Petitioner admets that she did not look at the policy after the initial letters of 

tardiness were received, but was generally aware of its terms, and was particularly 

aware that after the fifth tardy the parent would have to come into the sc;hool for a 

conference. M.LA. also reprimanded her daughter for lateness, but apparently this 

did not have much effect, even though they resided approximately two and one-half 

blocks from the school. Petitioner concedes that she did not call the S<hool after 

receiving the principal's letter of February 8, 1989 (R-9) which assigned a detention 

period for the fifth l<tte and stated that a three-day suspension would f"llpw the 
sixth late. There is nP ciispute that no one from the H.G. Hoffman Higo Sc;hool, 

rnduding the pnnc1pal, called the petitioner after the fifth late to set up an 

intervtew. 

After the ~txth tardy, the principal wrote to petitioner on June l, 1989, advising 

her that he ~ould be suspending E.A.S. on June 6, 7, and 8, 1989 and also stated 

that: N[a)s previously stated the sixth tardy would result in a three day suspension. 

Please note that these three days may directly affect subject grades and eligibility for 

sports. The full suspension policy is in effect wh1ch includes no participation in any 

school related actrvrttesM (R-6). Petitioner also concedes that she received deficrency 

notices as to her daughter's declining performance in Spanish II, and had diS<ussed 

the problem wrth E.A.S. and the teacher. As a result of the suspension in Ju~e. 

petitioner clarms that E.A.S. was depnved of a valuable review period which might 

have permitted her to improve her performance and pass the course. Petitioner 

claimed that the Spanish teacher, Joann Blackmore, stated that E.A.S. might have 

done better on the final exam if not for the three-day suspension. 

5. 
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Ms. Blackmore testified that no review was held on June 6, the first day of the 

suspension. On June 7, she gave a quiz on the final chapter and an outline of the 
final exam on the blackboard, which the students were told to copy and use as an 

outline. Further review was held on June 8, when E.A.S. wa'i> absent, and on June 9, 

when E.A.S. had returned to school. Review on June 9 was for the whole period and 
the students were asked 1f they had any problems or quest1ons. E.A.S. did not ask 

any questeons and did not request any assistance from the Spanish teacher, desp1te 

her absence during two days of review. Ms. Blackmore al5o felt that EAS. had 

generally demon~trated a negative attitude toward the Spamsh class initially, and. 

though there was some improvement in the fourth quarter, did not seek any 

remedial assistance. The key period of review that was missed was on June 7, when 

there was a quiz and a blackboard outline of the final. E.A.S. was aware that Ms. 

Blackmore had provided an outline on the blackboard, but she did not make any 

efforts to obtain that outline and did not ask to be able to take the quiz that she had 

missed. 

Superintendent Olexa testified and stated that he became aware in April of 

1989 that the suipension of E.A.S. was pendmg, and told petitioner that he was 

required to enforce the policy, but advised her of her right to appeal. He demes 

having told the petitioner that the policy was improper or unduly harsh, but claims 

to have merely indicated that the setting of such policies was a matter for the 

discretion bf the Board of Education. As stated, that policy was eventually changed 

by the Bo•rd in September of 1987, when the three-day suspension for six times 

tardy was replaced by the more lenient policy of a Saturday detention. 

There is no dispute as to the facts, which the parties have stipulated to. 

Discvssion and Conclusions 

The issues of the lawfulness of the Board's actions in suspending E.A.S. as well 

as whether she is entitled to expungement of her suspension and other relief in the 

form of replacement tutoring and repeat of a final Spanish exam will be discussed 

together, since they are related questions. 

The initial policy, proposing a three-day suspens1on for six times late, which has 

since been made more lenient, was, at the time, reasonable and appropriate and not 

so arbitrary and capricious or punitive as to warrant reversal by the Commissioner of 

Education. The Board also denies failing to follow the initial policy, and claims that 
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any dereltct•on of duty to arrange conferences was committed by the petitioner. 

Pet1t1oner argues that the p9licy was unduly and unlawfully harsh, and not properly 
followed, many event. 

Pohc1es concermng tardmess, and the poss1ble ramifications, are one of the 

many matters left to the sound discretion of the Board of Education, and not to be 

dtsturbed by the Comm1ss1oner unless there •s shown to be an abuse of that 

discret1on. Although the three-day suspenston after s1x penods of tardmess is a 

substantial sanctton, I canc:tot and do not conclude that it was so unreasonable, 

arbitrary and capric1ous as to warrant reversal by the Commissioner. Tardiness and 

attendance are stgnrficant problems rn public schools, and both deny the tardy 

students full benefit of education and generally disrupt the schools' operations. On 

that bas1s, the m•t1al pohcy of the Board of Educat1on of the City of South Amboy 

1mpos1ng a three day suspension after the sixth time late should not be reversed by 

the Commtss1oner. and I so recommend. I also note that the policy, in any event, has 

been mod1fied by the Board rn 1ts discretion and that this issue is effectively moot. I 

address rt here only because it has some relevance to the question of whether the 

petitioner and her daughter are entitled to other relief, such as expungement and 

replacement tutoring or repeat of the final Spanish exam. 

Because of rny conclusion that the action of the Board in establishing the three­
day suspension policy was a lawful act Within its discretion, and in light of"'' further 

conclus1on that the Board did not fail to follow that policy in that it made 

appropriate contact with the petitioner, I fmally CONCLUDE that petitioner and 

E.A.S. are not ent1tled to any relief by way of expungement or replacement tutoring 

or a repeat of the final Spanish exam. 

In the event that the Commissioner reJects my conclusion as to the legality of 

the Board's initial policy, 1 CONCLUDE, in the alternative. that the petitioner has 

failed to show that the three-day suspension was the proximate cause of her •• 

daughter's failure of Spanish II, and that she is therefore not entitled to any of the 

rehef sought and the petit1on should be dismissed. 

Disposition 

On the basis of the above findings of fact and conclusions of law it is ORDERED 

that the petition be DISMISSED and judgement be entered for the respondent .Board 

of Education 

. 7. 
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Th1s recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final dec1sion 1n this matter. However, 1f Saul Cooperman does not so act m 

forty-five days and unless such time hmit is otherw1se extended, this recommended 

decis1on shall become a final decision in accordance with N.J .S A. 52:148-10. 

DATE 

DATE 

ct 

I hereby FILE this Initial Decision w1th SAUL COOPERMAN for consideration. 

Receipt Acknowledged: 
/-;-r· 
v~ • . .. 
'-......... """"""' .· 

DEPARTMENT OF EDUCATION 

Mailed to Parties: 

-8· 
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M.L.A.( on behalf of her minor 
child, E.A.S., 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE CITY 
OF SOUTH AMBOY, MIDDLESEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon a careful and independent review of the record of this 
matter, the Commissioner agrees with the findings and the conclusion 
of the Office of Administrative Law that the Board's attendance 
policy at the time of its im~osition in this m4tter was not 
arbitrary or unreasonable. The fact that the B04td. in its 
discretionary aqthority, later modified the policy has no bearing 
upon the validity of the policy at the time it was invoked. The 
Board's modification of said policy after the filing of the instant 
petition has rendered that aspect of this matter moot, it is noted. 
Moreover, the Commissioner finds that the Board acted in accord with 
its attendance policy in its contacts with E.A.S. and her parent, 
M.L.A., thus, entitling them to no relief by way of expungement or 
replacement tutoring or a readministration of the final Spanish 
exam. 

Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law dismissing the Petition of Appeal 
and adopts it as the final decision in this matter for the reasons 
expressed in the initial decision. 

COMMISSIONER OF EDUCATION 
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&tntl' of Nrw J.lrrur!f 

OFFICE OF AOMINISTRATIVE LAW' 

GWEN LIPPINCOTT, 

Petitioner, 

v. 

RIVERTON BORO BOARD 

OF EDUCATION, 

Respondent. 

fNlTIA L DECISION 

OAL DKT. NO. EDU 5062-89 

AGENCY DKT. NO. 194-6/89 

Riehard A. Friedman.. Esq., for petitioner (Zazzali, Zazzali, Fagella & Nowak, 
attorneys) 

Mare I. llarri!lon, Esq., for respondent (Parker, McCay&: Criscuolo, attorneys) 

Record Closed: February 1, 1990 

BEFORE ROBf!tt't W. SCOTT, ALJ: 

Decided: March 13, 1990 

CASE STATEMENT AND HISTORY 

On June 19, 1989, the petitioner, Gwen Lippincott, secretary to the administrative 

principal ot the respondent filed a Petition of Appeal with the Commissioner of Education 

alleging that she had been forced to resign from her position with the respondent and that 

her resignation had been withdrawn prior to it being acceptoo by the respoildent. On July 

7, 1989, the respondent filed an Amwer to the petitioner's petition and on July 13, 1989, 

the matter was transmitted to the OCCice or Administrative Law (OAL} for determination 

as a contested case. The petitioner submitted a Motion for Summary Decision and after 

considering the briefs by both parties, the undersigned granted the petitioner's motion. 

On April 24, 1989, the petitioner submitted a resignation to Administrative Principal 

Nt!w Jn<el' I.• An Equal Opportunity Employer 
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Ward. This resignation was dated April 21, 1989, and stated: 

Please accept my resignation from Riverton School, effective 'lay 
24, 1989. After eighteen successful years spent at Riverton, nine 
years as secretary to the Administrative Principal, I am looking 
forward to spending more time at home with my husband, who 
recently retired. 

The petitioner told Administrative Principe! Ward that she wished to leave her 

position immediately. Ms. Ward discussed the matter with respondent President Jones. 

\tr. Jones indicated that he and the other members of the respondent would approve the 

petitioner immediately leaving her position and receiving severance and vacation pey. 

:\1s. Ward advised petitioner of Mr. Jones' decision and told the petitioner ·that she 

would receive her severance and vacation pey. The petitioner was given a cheek for four 

weeks' severance and vacation pey and she removed her belongings from her desk and lert 

the school. The petitioner deposited the check for her severance and vacation pey in her 

bank account on May 1, 1989. The actual last day of work for the petitioner was April 21, 

1989. 

On May 1, 1989, the respondent mot during an executive session Jfl(j 4he petitioner's 

resignation was discussed. This discussion was renected in the respondent's minutes o( 

that meeting. 

On May 4, 1989, the petitioner wrote the respondent rescinding her resignation, 

offering to return to work immediately and offering to return the severance and vacation 

pay. The respondent did not and has not allowed the petitioner to return to her position 

resulting in' the present action. It is undisputed that the petitioner was a tenured 

employee with the respondent, pursuant to~ 18A:l1-2. 

DISCUSSION 

The petitioner through the above statute as a tenured secretary acquires the same 

protection afforded tenured teachers In this State. These protections provided to tenured 

employees of our local school system have been liberally construed in favor of the 

employee. (Citation omitted). 
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However, even in light of these protections, the facts as stated above would indicate 

that the petitioner never resigned from her position as secretary to the administrative 

principal. On April 21, 1989, the petitioner decided that she wanted to leave her position 

as secretary and she prepared the resignation which has been quoted above. The 

resignation, however, was not to take effective until \'lay 24, 1989. On April 24, 1989, 

the petitioner went to the school and gave the resignation to her supervisor, 

Administrative Principal Ward. The petitioner indicated that sh~· wished to stop working 

immediately and obviously there mlllt have been a discussion between 'fs. Ward and the 

petitioner as to how the petitioner could leave work immediately when her resignation did 

not become effective untD. May 24, 1989. In turn, this obviously led to the discussion 

concerning severance and vacation pay whieh came to 30 days' of pay. 

From the facts stated above, It would appear that Ms. Ward has some question 

approving this herself and discussed the situation with President Jones. After this 

discussion Ms. Ward either on her own or with the approval of ""~'· Jones gave the 

petitioner her 30 days' pay and allowed her to leave her job. However, the effective date 

of the petitioner's resignation was still 'lay 24, 1989. 

Under the statute cited above and the case law interpreting those statutes, the 

Commissioner of Education has held that a tenured school employee cannot be terminated 

by resignation until the school board accepts that resignation. (Kozak fJ. Board of 

Education, Waterford Township, 1976 S.L.D. 633, KUnka v. Board of Education, Florence 

Township, OAL Dkt. No. EDU 645-83 and Hall v. Board of Education, Jefferson Township, 

decided '\fay 1989). The respondent's action at its executive session on May 1, 1989, was 

not an acceptance of the petitioner's resignation. The respondent's minutes of that 

meeting indicate that the petitioner's resignation was received and discussed. To accept 

the resignation the respondent would have had to adopt a resolution or pass a motion 

accepting the petitioner's resignation. So even though the petitioner, as of '\fay 1, 1989, 

had an intention to resign and had received advance pay tor one month, there was still no 

acceptance or her resignation; a resignation which still would not become effective until 

May 24, 1989. However, prior to that date, on '\1ay 4, 1989, the petitioner withdrew her 

resignation. This was prior to any action by the respondent which would have accepted 

the resignation and prior to any event which could be interpreted as the resignation taking 

effect. 
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FINDINGS 

Based upon the motion of the petitioner and the answer of the respondent, including 

evidence and exhibits, I FIND that on April 24, 1989, the petitioner submitted her 

resignation as a secretary to the administrative principal with the respondent. This 

resignation was not to become e!feetive until May 24, 1989. The petitioner was paid up 

until !\fay 24, 1989, through severance and vacation pay. The petitioner last worked on 

April 21, 1989. On May 4,. 1989, the petitioner withdrew her resignation prior to the 

respondent accepting it and prior to its effective date of May 24, 1989. 

CONCLUSION 

I CONCLUDE that the petitioner never resigned from her position as secretary to 

the administrative principal for the respondent. It is therefore ORDERED that the 

respondent be reinstated in her tenured position and that she receive baek pay and all 

other benefits from April 21, 1989 until the date of her reinstatement. The respondent 

may deduct what was paid to the petitioner on Aprll 24, 1989 to the extent that it has not 

been returned by the petitioner. 

This recommended decision may be adopted, modified or rejected by the 

COMJOSSIOMER OF THE DEPARTMENT OP EDUCA'nOM, SAUL COOPERMA.If, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless sueh time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

t-i .J.S.A. 52:148-10. 

-4-

642 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. 'lO. EDU 5062-89 

f hereby FILE my Initilll Deeision with SAUL COOPERMAN for eonsideration. 

( 
DATE ROBRRT W. SCOTT, ALJ 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 

DATE 

lar 
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GWEN LIPPINCOTT, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE BOROUGH 
OF RIVERTON, BURLINGTON COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed, as have exceptions 
by respondent and replies by petitioner filed in accordance with 
N.J.A.C. 1:1-18.4. 

In its exceptions, respondent (hereinafter "the Board") 
argues that the AW was mistaken in relying on the Board • s failure 
to have adopted a formal resolution accepting petitioner's 
resignation to hold that petitioner was entitled as a matter of law 
to return to her tenured secretarial position. Instead, the Board 
argues, no such resolution was necessary because petitioner 
abandoned her position, with the Board's acquiescence, by asking 
for, receiving from the Board, and definitively acting upon 
permission to cease work immediately notwithstanding the express 
30-day notice provision in her contract. In so holding, the Board 
notes: 

***A teacher's contract of employment may be 
terminated by his abandonm~nt of the contract a~d 
the acceptance of, or acquiescence in, the 
abandonment by the school board. This 
constitutes a rescission of the contract by 
mutual agreement***· 
( 78 C .J. S. Schools and School Districts, Sect ion 
206 (1952), at p. 1103) 

The Board further cites petitioner's contact with NJEA as 
evidence of abandoning a confidential position where such contact is 
expressly forbidden and constitutes a clear conflict of interest, 
and her acceptance of severance pay as a further indication of the 
finality of her actions. 

Also excepted to is the ALJ's granting of summ~ry judgment 
when, according to the Board, significant factual 1ssues still 
exist. Moreover, in granting summary judgment, the AW failed to 
construe the facts that were before him in the manner most favorable 
to the party opposing the motion. as required by cases such as 
Judson v. People's Bank. and Trust Company of Westfield, 17 N.J. 67. 
74 (1954). Such construal, the Board argues, would have shown the 
need for a full hearing to conduct a proper weighing of equities in 
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this ease. Finally, the Board argues that, if petitioner is to be 
reinstated, equities demand that it be without the back pay awarded 
by the ALJ, or at the very least, with pay subject to mitigation for 
monies earned in the interim (the unknown extent of such mitigation 
being yet another reason to require a full hearing). 

In reply, petitioner objects to the Board's raising the 
issue of abandonment without having properly raised it in 
pleadings. Nonetheless. she notes that an absence of ten days 
constitutes at most temporary nonuse of duty, particularly in view 
of the fact that she promptly returned her severance pay and sought 
NJEA assistance in an obvious effort to regain a job which remained 
vacant during her brief absence. She also avers that the ALJ acted 
properly, indeed commendably, in handling the matter through summary 
judgment since there were no disputes over the material facts needed 
to decide the case as a matter of law, even if one were to pursue 
the Board's notion of abandonment. 

Characterized as "red herrings" are the Board's arguments 
regarding contact with NJEA and acceptance of termination payments, 
since the former was neither unlawful nor improper in the present 
context and the latter has specifically been held not to constitute 
a waiver of employee rights (She bar v. Sanyo Business Systems_. 218 
N.J. Super. 111 (App. Div. l987), aff'd 111 N.J. 276 (1988)). 
Finally, petitioner argues against the Board's contention. that, if 
she is restored to her position, she should not be entitled to back 
pay. Instead, she argues, since she is being restored to her 
position as matter of law rather than through a weighing of 
equities, there can be no basis for denying or reducing her salary 
(except by mitigation) from the date she attempted to return to 
work. Accordingly, petitioner urges the Commissioner to affirm the 
initial decision, order reinstatement with back pay less mitigation 
from Hay 4, 1989, give the parties sixty (60) days to resolve the 
amount of back pay and benefits due, and provide for a full hearing 
limited to the issue of back pay in the event the parties cannot 
reach agreement within the allotted time. 

Upon careful review of this matter, the Commissioner 
concurs with the ALJ that petitioner must be restored to her tenured 
position as a matter of law because she rescinded her resignation 
prior to the Board's taking formal act ion to acce.pt it. 

In so determining, the Commissioner has considered the 
Board's argument of abandonment. However, he finds that a mere 
request to stop working before the actual effective date of a 
resignation cannot in itself be construed as abandoning a posit ion 
in the same sense as failure to report to work, refusal to execute a 
contract, willful taking of unauthorized leave or other actions of 
the type which have been found in various jurisdictions · to 
constitute abandonment. Indeed, the very act of resignation is an 
acknowledgement of responsibility toward a position and the 
employer, whereas abandonment implies both a desert ion of actual 
duties and a repudiation of the most minimal employee obligations. 
Also worth observing is that the authority cited by the Board in 
support of its position, at the conclusion of the section from which 
the Board's quotation is taker and following the series of examples 
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of abandonment excerpted above, 
resignation not acted on cannot be 
it is subsequently withdrawn." 
Districts, Section 206, at p. 1103) 

specifically notes that "[a] 
construed as an abandonment where 
(78 C.J.S. Schools and School 

Neither does the Commissioner find any merit in advancing 
contact with NJEA or acceptance of severance pay as further 
indications of abandonment. In the first instance, the Commissioner 
finds no indication in the record, nor does he generally believe. 
that such contact was prohibited or improper apart from the 
collective bargaining process, which was not implicated in this 
matter (cf. Exhibits B and F appended to the Board's brief before 
the AW); in the second, severance pay was part and parcel of 
petitioner's arrangement to cease work. prior to the effective date 
of her resignation and therefore has no independent weight as an 
indicator of abandonment.* 

The Commissioner also rejects the Board's argument that 
summary judgment was inappropriate in this case. As the ALJ 
recognized, the threshold issue herein is whether or not 
petitioner's resignation was accepted by the Board, and the record 
available at the time of summary judgment clearly provided all the 
material facts necessary to make that determination. Once made in 
petitioner's favor, entitlement as a matter of law rendered other 
considerations effectively moot. 

In the matter of the Board's acceptance. the Commissioner 
concurs with the ALJ that, in order for an employee resignation to 
be binding and therefore irrevocable under most circumstances, it 
must be accepted by formal action of the board of education. 
Virtually 1very school law decision on attempted reci,sions refers 
to formal acceptance by the l\oard of Education 4S the line of 
demarcation beyond which an employee normally may not p.1ss; in most 
of these, .however, there was no dispute, and hence no· discussion, 
about what constituted formal acceptance. See, for example. Kozak, 
supra; Klinka, supra; Hall, supra; Evaul v. Board of Education of 
the Cit of C , 35 N.J. 244; and Vtvienne Pederson v. Board of 
Ediication of t ou hOfMidland Park, 1977 S.L.D. 416. 

However, two particular cases are germane to the issue at 
hand here, where the Board in effect is arguing that its 
"discussion" of petitioner • s resignation constituted all the 
acceptance· that was necessary under the circumstances. In ~ 
Austin v. Board of Education of the Township of Mahwah, 1955 S.L.D. 
98, the Commissioner held that a resignation read into the record at 
a board meeting but not formally accepted by the board was null and 
void, while in Carol Cohen v. Board of Education of the Town of 
Hackettstown, 1979 S.L.D. 439, the Comm1sstoner deemed a resignation 
accepted despite ha:vrng- no evidence of formal board action only 
because it would strain credibility to assume that the resignation 

* The Commissioner here notes that he is somewhat hesitant to apply 
Shebar, supra, to the facts herein, as that case dealt with 
termination pay upon involuntary discharge by an employer rather 
than upon resignation by an employee. 
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had not been properly accepted at some point during the year between 
Cohen's resignation and the matter then at hand. 

In the present case, it is undisputed that the Board merely 
received information about and discussed petitioner's resignation, 
taking no recorded formal action of any type. Under the great 
weight of existing decisional law, this cannot be judged to have 
constituted proper acceptance regardless of the circumstances of the 
resignation. Notwithstanding the Board's apparently sincere belief 
that no further action was required because petitioner had stopped 
working and accepted severance pay, in failing to take official 
action to accept the resignation by motion or resolution, the Board 
acted at its own peril in leaving itself open to t·he possibility of 
a lawful rescission.* · 

Finally, the Commissioner concurs that, because 
petitioner's entitlement to her position is a matter of law, she 
must be granted back. pay and benefits, less any monies paid on 
April 24, 1989 which have not yet been returned to the Board. 
However. the Commissioner modifies the determination of the AW to 
the extent that entitlement to back pay and benefits should only 
extend to May 4, 1989, the date of the attempted rescission. and 
that it should be subject to mitigation. Failure of the parties to 
agree on the amount due petitioner shall be deemed a new cause of 
action for which a petition of appeal may be filed -with the 
Commissioner. 

Accordingly, with the exception of the Commissioner's 
modification of entitlement on the issue of back pay, the initial 
decision of the Office of Administrative Law restoring Gwen 
Lippincott to her tenured secretarial position with the Riverton 
Board of Education is affirmed tor the reasons stated therein and is 
hereby adopted as the final decision in this matter. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

* The Commissioner notes his awareness of Barry M. Silberstein v. 
Board of Education of the Township of Lakewood, Ocean County, 
decided March 23, 1990, wherein the Commissioner held that a board 
member's resignation was accepted upon its being acknowledged and 
read into the minutes of a public board meeting notwithstanding the 
fact that the board did not vote upon it, and that it therefore 
could not be rescinded. However, this case is distinguishable from 
the present matter in that it dealt with an elected school officer, 
for whom different standards of acceptance apply, rather than with a 
contracted school employee. Cf. 78 C.J.S. Schools and School 
Districts, Section 115 (1952). 
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IN THE MATTER OF THE TENURE 

HEARING OF RAYMOND L. SCHNITZER, 

SCHOOL DISTRICT OF ~COTCH 

PLAINS-FANWOOD, UNION COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

In a decision dated November 15, 1989, the Commissioner of 
Education retained jurisdiction for determination as to penalty 
under limited circumstances described below in the above-captioned 
tenure hearing. The matter concerns a tenured assistant high school 
principal against whom charges of conduct unbecoming a teaching 
staff member were proved by the Board of Education. The charges 
proved against respondent as certified to the Commissioner were as 
follows: 

1. Raymond L. Schnitzer placed illegal bets for 
an extended period of time both while on and 
off school property; 

2. Raymond L. Schnitzer exchanged money (paying 
and receiving) as a result of the illegal 
gambling on a weekly basis with a known 
bookmaker with possible criminal organiza­
tion ties on school property over an 
extended period of time; 

3: By the course of the aforesaid conduct of 
Raymond L. Schnitzer, Raymond L. Schnitzer 
exposed not only the school system of Scotch 
Plains-Fanwood, but his colleagues and 
students to an illegal activity occurring on 
school property over an extended period of 
time; and 

4. The above charges constitute conduct unbe­
coming a school employee and other just 
cause pursuant to [N.J.S.A. 18A:6-10 et 
~.]. (Initial Dec1sion, at p. 2) 

In so concluding the Commissioner adopted as his own the 
following findings and conclusions of. the Office of Administrative 
Law: 
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***Despite the circumstances that respondent may 
have gambled only on his own account as a player, 
it is also clear that he gambled with more than 
his own money. He risked loss of the trust, 
respect and confidence of students, tax payers 
and colleagues in his profession, to say nothing 
of that of citizens of the district. He risked 
bringing himself and his scholastic environment 
into disrepute. I find especially inappropriate 
respondent's urging that what he did on school 
property and with school telephone instrumen­
talities was limited, inoffensive, non-notorious 
or not disruptive of school activities or his 
school duties. The plain circumstance is that 
respondent's activities did become notorious to a 
police confidential informant. There followed, 
in turn, the disturbing circumstance of police 
surveillance on school property that confirmed 
respondent's dealings with a known gambler. That 
respondent never himself never became a subject 
of criminal prosecution or that respondent when 
confronted by police authorities offered his 
"cooperation" to them does not, in my view, 
lessen the discreditability of his conduct. He 
could hardly be expected to offer less; nor; 
perhaps, could his sudden emotional and physical 
collapse remain unexpectable. (Id., at p. 11) 

(See also, Commissioner's Decision, at p. 19.) 

However, in then reviewing the record for determination of 
a penalty for said unbecoming conduct, the Commissioner was troubled 
by respondent's apparent lack of remorse for his wrongfUl behavior. 
as evidence by his statement in response to the ALJ's inquiry as to 
whether he believed his conduct was unbecoming a teaching staff 
member. Respondent responded in the negative. The Commissioner 
observed that said remorseless attitude could signal ·~eviation from 
normal mental health," pursuant to N.J.S.A. l8A:l6-l, as a result.·of 
compulsive behavior. (Commissioner's Dec1sion, at p. 22) In light 
of this consideration, the Commissioner ordered a psychiatric 
evaluation. He further directed as follows: 

***If such evaluation should support a conclusion 
that respondent suffers from deviation from 
normal mental health as a result of compulsive 
behavior, the Commissioner further directs him to 
undergo a course of treatment for such deviation 
such as Gamblers Anonymous for which he can 
demonstrate satisfactory completion. While the 
Commissioner recognizes that N.J.S.A. 18A:l6-4 
speakes to "proof of recovery," in matters of 
this sort recovery is not guaranteed. Thus, 
satisfactory completion of a rehabilitation pro­
gram certified by the organizers of the program 
to the Board shall satisfy the prescriptions of 
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the statute in this regard. Until such time as 
he can demonstrate to the Board's satisfaction 
"proof of recovery," in this manner. respondent 
shall not be restored to his tenured status. 
Further, it shall be the option of the Board, 
pursuant to N.J.S.A. 18A:l6-4, to determine 
whether respondent shall be permitted to use his 
accumulated sick. time, pursuant to the aforesaid 
statute, should he enter such program. Should 
the Board permit respondent to use his accumu­
lated sick. days during any period of rehabilita­
tion, the 204 salary reduction directed by the 
ALJ and affirmed herein by the Commissioner shall 
be deducted from his sick leave pay. Alterna­
tively, should the Board exercise its option to 
deny sick leave pay during rehabilitation, then 
such penalty shall be imposed upon his restora­
tion, when and if forthcoming. 

If the psychiatric examination, on the other 
hand, reveals no deviation from normal mental 
health, the Commissioner directs the matter be 
returned to him for further determination as to 
penalty. Only under the circumstance that re­
spondent is found not to be suffering from a 
deviation from normal mental health does the 
Commissioner retain jurisdiction of this case. 

Moreover, the Commissioner directs such psychia­
tric examination be conducted immediately and 
that respondent shall remain on suspension during 
said examination. Choice of the psychiatrift .to 
cond~ct said examination shall be selectt4 in 
conformity with N.J.S.A. ~~A:l6-3. 

(Commissioner's Decision, at pp. 22-23) 

By letter dated March 20, 1990, respondent's counsel 
submitted two psychiatric reports, the first from Robert T. Latimer, 
M.D., P.A., and the second from Peter M. Crain, M.D. In so sub­
mitting these documents to the Commissioner, respondent's counsel 
again argues for respondent's reinstatement relying on the arguments 
proffered .at the hearing and in his post-hearing submissions. 
Counsel for respondent emphatically attests to Mr. Schnitzer's state 
of remorse as documented in both psychiatric evaluations. In reply 
to respondent's comments on remand, the Board reiterates its 
position that assessment of penalty is a matter for the Commissioner 
to decide, not for the Board to adjudge. 

Initially, the Commissioner would note that in referring 
respondent to these psychiatrists, both Board counsel and respon­
dent's counsel instructed the doctors, via cover letter, as to their 
purposes in so doing. Identical as to the facts, said letters also 
included the following identical instruction to the physicians: 

The Commissioner determined that Mr. Schnitzer 
engaged in conduct unbecoming a teaching staff 
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member. As part of the remedy, the Commissioner 
ordered Mr. Schnitzer to undergo a psychiatric 
evaluation. The Commissioner concluded that 
Mr. Schnitzer may resume his duties "only upon a 
determination of his fitness to return unhampered 
by gambling." The Commissioner determined that 
the evaluation should be undertaken toward a 
determination as to whether Mr. Schnitzer suffers 
from "a deviation from normal mental health as a 
result of compulsive behavior." The standard of 
"deviation from normal mental health" has been 
construed by the courts to mean "harmful, signi­
ficant deviation from mental health affecting the 
teacher's ability to teach, discipline or 
associate with children of the age of the 
children subject to a teacher's control in a 
school district." Kochman v. Keansburg Board of 
Education, 124 N.J. Super. 203, 212 (Ch. Div. 
1973) 

Please prepare a comprehensive evaluation of 
Mr. Schnitzer based upon the Commissioner's 
instructions outline[d] above. Please include in 
your report a discussion of the methodology used 
for your evaluation. Please forward the report 
to both myself and to Mr. Schnitzer's attorney, 
whose address is indicated below. 
(Letters dated February 22, 1990 and March l, 
1990 to Drs. Latimer and Crain, respectively) 

The Commissioner finds that the above instruction inappro­
priately casts the purpose of the psychiatric reports he directed. 
The Commissioner's purpose in directing the psychiatric examination 
was solelY for the purpose of determining whether respondent wall 
physically or mentally impaired by a compulsion to gamble, which the 
two psychiatrists agree is not the case. However, the purpose of 
the Commissioner's retaining jurisdiction upon a finding that 
respondent was not so impaired was to then determine, 
notwithstanding any lack of deviation from normal mental health, 
whether respondent's return to his administrative role is in the 
best interests of the district, students. staff and the teaching 
profession. · 

In conducting his review of the psychiatric reports. the 
Commissioner is particularly struck by the following paragraph of 
Dr. Crain's evaluation: 

OPINION: Mr. Schnitzer does not fit the criteria 
for pathological gambling by either the South 
Oaks Gambling Screen or the criteda established 
by the American Psychiatric Association. He has 
shown a serious lapse in judgment, meeting with 
the bookmaker surreptitiously in the school 
parking lot, "trying to get away with something" 
just as the students that he has counseled in the 
course of his duties. I am unable to identify a 
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significant source of stress in his life that 
would account for such behavior. The fact that 
the gambling was allowed to intrude in the way 
described would indicate that the gambling did 
compromise his judgment. 

I believe that Mr. Schnitzer did have a gambling 
problem, but this was not sufficient to satisfy 
the criteria for a mental disorder or a "devia­
tion from normal mental health." B.e thought that 
he could "get way with something." Such behavior 
would not provide a sui table role model for the 
students that he was counseling, adolescents in 
high school. 
(Psychiatric Report of Dr. Crain, dated 
January 5, 1990, at p. 3) 

While respondent now vociferously avows remorse for his 
lapse in judgment, (id.) the Commissioner is persuaded by the 
totality of the record before him that the illegal conduct respon­
dent demonstrated over the course of time between the fall of 1987 
and February 1988 requires a penalty greater than that assessed by 
the AW. 

In so deciding, the Commissioner first notes the repetitive 
pattern of the gambling. Respondent has admitted that he thought 
his actions in meeting his bookmaker during school time on school 
grounds and, also, in using Board telephones to contact his bookie, 
was so discreetly managed as to be acceptable conduct. That such 
behavior persisted, regul~rly, day after day, week after week, month 
after month, unchecked until police authorities interv~ned. speaks 
to the proposition mentioned by Dr. Crain that respon4etlf; thought he 
could "get away with" his illicit activity and, furt.bet, that such 
behavior ~as pot reprehensible. · 

Moreover, the Commissioner is acutely mindful, in 
the penalty appropriate for such unbecoming conduct, 
administrative position respondent held in the 
Dr. Crain's report notes respondent's own summary of 
responsibilities as follows: 

DISCUSSION: Mr. Schnitzer tells me that his job 
as Vice Principal involved student behavior and 
discipline. Various school staff would refer to 
him students with behavior problems. B.e would 
counsel that student, decide what course of 
action to take, as well as decide when a suspen­
sion was in order. He chaired the committee that 
would consider proposed expulsions. B.e gave lec­
tures to students on proper conduct. the need to 
admit to mistakes and take proper action. 

(Report from Dr. Crain, at p. 3) 
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Respondent's actions unquestionably taint any interaction 
he might have with the students and faculty with whom he is charged 
with working. Respondent has been slow to admit wrongdoing, without 
the excuse of compulsion to mitigate the consequences of his 
actions. While the quality of mercy is not strained in forgiving 
respondent for his unbecoming conduct, his effectiveness as a 
counselor, supervisor and role model to pupils and staff alike is, 
in the Commissioner • s judgment, severely damaged by his course of 
action involving "Joe the Bookmaker." In this regard, the Commis­
sioner finds distinguishable the case captioned In the Matter of the 
Tenure Hearing of Rumage, School District of the Township of 
Woodbridge, Middlesex County, decided by the Commissioner July 22, 
1980. 

In that case, a district guidance counselor was found 
guilty of conspiracy and bookmaking, sentenced to serve three months 
in a correctional center, fined and placed on probation for two 
years. He was reinstated to his guidance posit ion with forfeiture 
of two months' salary. In Rumage, however, the Commissioner 
affirmed the ALJ's reliance on a case captioned In the Matter of the 
Tenure Hearing of Kane, 1975 S.L.D. 188 to determ1ne that Rumage 
should not be dismissed from his tenured position. The ALJ stated: 

Most relevant to the instant matter is the case 
of In re Tenure Bearing of Kane, 75 S.L.D. 188,. 
where a tenured janitor pleaded guilty to working 
a lottery. There were no complaints about the 
janitor's work, as the tenure charges rested upon 
the facts underlying his conviction. Although 
his action was deemed improper, the Commissioner 
indicated that it constituted a solitary incident 
in an otherwise unblemished record. The lottery 
in question did not involve the pupils or 
employees of the school, the acts occurred away 
frOIII lchool property and there was no indication 
that the matter was generally discussed in 
school. This tribunal finds Kane most persuasive 
in the case at bar. The Rumage tenure charges 
rest solely upon the conviction. There is no 
evidence whatsoever that the crime involved 
pupils or employees, that it occurred on or near 
school grounds, or that the matter was generally 
discussed. To the contrary, there have been 
extensive findings of fact, stipulated by the 
Board of Education, that Mr. Rumage is a dedi­
cated, devoted and excellent guidance 
counsellor. The Court concludes that examination 
of the specific circumstances have shown that the 
offense was an isolated incident in an exemplary 
career and did not involve students or occur on 
school property during school hours. 

The reasoning of Kittell, Buch, and Kane is 
applicable to Rumage. As m those cases, 
Mr. Rumage's conduct was unbecoming a teacher, 
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and he does 
viction and 
improper and 

not contest the fact that the 
its underlying circumstances 

cannot be condoned.*** 
(Slip Opinion, at pp. 

con­
were 

5-6) 

By contrast, in the instant matter, respondent brought an 
undesirable element onto school property, repeatedly. Moreover, he 
repeatedly employed the use of school telephones, even on days when 
he had no other reason to be in the building, as often as 6 times in 
one day, to summon the bookmaker to the school or to place bets over 
the school telephone. He thus visited disrepute upon the district. 
Such blatant behavior demonstrates an utter disregard for the public 
trust, made the more egregious in his reluctance to recognize the 
implications of his actions until such time as he recognized his 
future employment was. ·in jeopardy as a result of this matter having 
been referred for a psychiatric evaluation. So deleterious a breach 
of ethical and professional conduct compels a penalty that will 
indelibly impress upon respondent that such vice will not be 
tolerated in our public schools. 

Thus, the Commissioner concludes that respondent was a 
willing participant in illicit conduct in and on school property for 
a lengthy period of time. He was not a victim of gambling 
compulsion but. instead, willfully and surreptitiously compromised 
the position of trust and leadership he held as vice principal in 
the Board's employ. 

Accordingly. for the reasons expressed above, respondent 
shall hereby forfeit the 120 days• salary paid pursuant to N.J.S.A. 
18A:6-14. In addition, respondent is hereby suspended without pay 
from service to the Scotch Plains-Fanwood School District commencing 
the date of this decision and ending June 30, 1991. When respondent 
thereafter returns to service, it shall be at the same salary he 
enjoyed a~ ttle time of his suspepaion without pay on December 15, 
1988. The Commissioner thus modifies the initial decision as to 
penalty rendered by the Office of Administrative Law and suspends 
respondent from his tenured employment in the Scotch Plains-Fanwood 
School District effective the date of this decision. 

IT IS SO ORDERED. 
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Jtntl' o( Nl'w !ll'rsty 
OFFICE OF AOMII:IISTRATIVE LAW 

LB., ON BEHAlf OF HIS MINOR CHILD, S.B., 
Petitioner, 

v. 
BOARD OF EDUCATION OF 
TOWNSHIP OF HILLSBOROUGH AND 
DR. MICHAEL CAREY-SUPERINTENDENT, 

Respondents. 

L.B., petitioner, 2!Q ~ 

Louis Rosen, Esq., for respondents 

Record Closed: February 14, 1990 

BEFORE JEFFS. MASIN, AU: 

INITIAL DECISION 

OAL DKT. NO. EOU 8323-89 

AGENCY OKT. NO. 334-10/89 

Decided: March 19, 1990 

LB., father of S.B., brings this action against the 3oard of i:du.:ation of 

Hillsborough and its superintendent of schools, alleging that the Board improperly 

removed his daughter from the first grade and placed her in kindergarten. He seeks 

to have her returned to first grade. 

After failing to resolve his dispute with the Board, Mr. B. filed a petition with 

the Commissioner Qf Education. He asked for a stay of the Board's action returning 

his daughter to kindergarten. The matter was heard on an emergency basis by 

Honorable Joseph Lavery, AU on November 1, 1989. In a decision of November 3, 

1989, Judge Lavery concluded that the application for emergent relief should be 

denied. 
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The case was transferred for plenary heanng to Administrative ·.:.w Judge 
Jeff S. Masin, who heard the matter on February 14, 1990, at the Office of 

Admimstrat•ve Law in Mercerville. The record dosed following the conclusion of the 

hearing. 

EVIDENCE 

Initially, the parties agreed that a series of undisputed facts set forth in Judge 

Lavery's opinion of November 3. 1989 could be stipulated as facts for purposes of the 

plenary hearmg. These facts are set forth below and accepted as findings of fact for 

purposes of th•s opmion. 

Stipulated Fads 

S.B. is now a child of six years, whose birthday falls on October 23. One school 

year ago, at the beginning of the 1988-89 session, petitioner had sought to enter his 

daughter, S. B. in the kindergarten class of the Woods Road Elementary School, 
located in the Hillsborough School District. This application was rejected, because 

the child had not then attained the age of five on or before October 1. This cut-off 

was the policy of the Board of Education for Hillsborough Township (Exhibit R-9). 

The child had earlier attended the program for preschoolers during ttlt years 
1986-87 and 1967-8810 the Raritan Valley Montesson School. 

With enrollment in Woods Road blocked, L.B. took the alternative step of 

enrollin~ his daughter in the kindergarten of the Burnt Hill Road Elementary School, 

which was outside the Hillsborough School District. She was placed there under a 
tuition arrangement, and completed the full year. 

At the beginning of the followmg, and current. school year of 1989-90, LB. 

again sought to place his daughter in the Wood~ Road Elementary School, but in a 

higher grade. On the afternoon preceding the first day of school, L.B. came to 

Woods Road, and asked that his daughter now be placed in Grade 1. The principal 

of that school, Theodore Smith, allowed the enrollment, subject to testing. Board 

policy left room for placement despite the appropriate age cut-off, on an 

exceptional basis. Principal Smith conditionally (subject to testing) granted the 

exception even though, under the same Board policy, the decision was to be made 

before September 1. For Woods Road, the school year began on September 6 . 

. 2-
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Within the first two weeks of S.B.'s Grade 1 attendance, the classroom 
kindergarten teacher, Jane Dilks, felt it necessary to observe her work. She brought 
her observations to Principal Smith, stating that the child was having difficulty with 
both math and re11ding, as well as with assimilation into the ·activities of the class. 
Ms. Dilks thought that the child was unready for first grade. At the direction of 
Principal Smith, testing followed. From September 11 through September 13, 1989, 

reading tests were administered, and on September 12, 14 and 18, a math test was 
given to S.B The results of both suggested to the testing teachers, Ms. Dilks, and 
Principal Smith that the child lacked those skills needed for success in the Grade 1 

program. 

On September 19, 1989, Principal Sm1th met with Mrs. LB. in the presence of 
the two testing teachers: Carol Hartway, the math resource teacher, and Julia Bacso, 

the reading resource teacher, as well as first grade teacher Mrs. Dilks. He explained 
that the child lacked the readiness to absorb first grade teaching. Mrs. LB. 
disagreed. Subsequently. Principal Smith directed that a Gesell test measuring 
developmental age be administered. Mrs. Mullady administered that test on 
September 30, 1989 (Exhibit R-13). It placed 5.8. at a developmental age of five, with 
tendencies toward four and one-half. The testing comments suggested an inability 
to focus on one task persistently, a continuing need for direction, and a lack of self· 
confidence. 

Subsequently, the parents met with Principal Smith and Assistant 
Superintendent Robert Gulick on October 20 without resolving the dispute. The 
position of the school district was upheld by Superintendent of Schools Michael F. 
Carey. the child was reassigned to kindergarten, and these proceedings ensued. 

Additional Testimony 

LB. testified that at the time his child was enrolled in the Woods Road 
Elementary School he was not aware that his child was to be subject to testing. 
Although the stipulated facts indicated that he had enrolled his child, he testified 
that his wife in fact enrolled her. He became aware of the testing at the time of his 

daughter's first reporting that she was being tested. He believed that she was a 
• normal" transfer student and that if there were any problems with her work in first 

grade she should have offered a remedial program rather than being transferred 

back to kindergarten. 

-3· 
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Mr. 8. acknowledged that he knew at the time his daughter was enrolled in 

Woods Road that she was under age. He also acknowledged that she was t!Kted by 

Hillsborough in 1988 and found to be unready for kmderganen. However, when he 

appealed this determination to the Board of Education and. they rejected his appeal 

he did not attempt to appeal the matter funher to the Commissioner of Education. 

Mr. B. noted that the Montgomery Township School District, the district in 

whach has daughter had attended kanderganen. had promoted her to the first grade. 

B. contended that if he had known that the Hillsborough District had placed 

condations on h1s daughter's admission into first grade he might have left her in 

Burnt Htll Road Elementary Schoolm Montgomery Township. 

Mr. B. acknowledged that since his daughter has been returned. to 

kanderganen she has been performing satisfactonly, has been happy and relating 

well and has expressed no dissatisfactton. However, he also noted that she was quite 

happy in first grade. 

BOARD POLICIES 

The school board policy with respect to admission to first grade is: 

A chald is eligible for entrance anto f1rst grade who will have 
obtained the age of six years on or before (1) October of th• 
year 111 which entrance 1s sought Qr has completed the 
kenderganen program of th1s distriq or an equivalent program 
elsewhere and has been recommended by the administration 
for advancement to the first grade. 

The statutory authorization for the Board's policy arises from N.J.S.A. 18A:38-5, 

which reads in pertinent pan: 

No board of education shall be requlfed to accept by transfer 
from public or private school any puptl who was not eligible by 
reason of age for admission on October 1 of that school year, 
but the Board may in its discretaon admit any such pupil if he or 
she meets such entrance requ•rements as may be established 
by rules or regulations of the Board 

A Board of Educat1on is authorized to make rules for the government and 

management of the public schools so long as they are not inconsistent with 

education statutes and state board regulations N.J.S.A. 18A: 11-1. 

4· 
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DISCUSSION AND CONCLUSION 

Based upon the stipulated facts. I FIND that at the time that S.B. was admitted 

to the Woods Road Elementary School in Hillsborough Tow11ship she was not yet six 

years old. She did not turn 6 until October 23, 1989, which was 23 days after the cut­

off date established in the statute and the Board policy. Thus, the only way that she 

could qualify for admission into the first grade would have been for Hillsborough to 

have determmed that the kindergarten program in Montgomery Township was 

equivalent to H11l~borough's and for the Hillsborough School administration to have 

recommended that the child be advanced to the first grade. This policy, which 

dearly is authonzed by N.J.S.A. 18A:38-S, requ•res more than the mere completion 

of an equ1valent kindergarten program. The Board of Education has retained to 

itself the right to determine whether in its view the child is in fact ready to advance, 

even where the child has been graduated from an equivalent program. Since boards 

of education generally are charged with the managements of their districts and are 

responsible for the maintenance of standards, 1ncluding those involving promotion, 

NJ.S.A. 18A:4-24. there is nothing improper in the Board exercising its discretion to 

determine which graduates of equivalent programs shall be advanced and which 

shall not. So long as the determination is made in a reasonable fashion and is not 

arbitrary. capricious and unreasonable, there IS no basis for the Commissioner to 

overturn the local board's decision. Shenkler v. Bd. of Ed. of Ho-Ho-Kus, 1974 S.l.D. 
772,779. 

In the present case, the evidence reveals that rather than refusing outright to 

admit the child into first grade, the Board, through the school principal, determined 

to allow her to begin first grade, subject to a resting requirement. Although Mr. B. 

professed to have been unaware of the testing requirement, he admitted that he 

was not the individual who actually enrolled his daughter. His wife did not testify. 

Thus, Mr. B.'s knowledge of the exact arrangements under which his daughter was 

permitted to enter first grade is at best second ·hand. 

It must be noted that Mrs. B. presented her daughter for admission just prior to 

the first of September. Under these Circumstances, there was little time for any pre­

entrance testing to occur prior to the opening of school of September 6 and the 

principal permitted the child to begin first grade, subject to testing. The evidence 

presented indicates that the child's homeroom teacher soon noted that the child was 

having difficulty keeping up with first-grade level work. or properly relating to the 

classsroom In addition, the testing, revealed deficits which suggested to the testors 

-5. 
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that the child would do better to return to a ktndergarten program and strengthen 

her basic skills. 

Having revrewed the evidence presented, it IS clea~ that, although Mr. B. 

certainly has his child's best interests at heart, in this matter the view of the 

professional educators as to his daughter's lack of preparedness for first grade is 

appropriate. Although it may well be that the prior kindergarten program 

presented the child with all ofthe skills training which she needed to be prepared to 

continue on in first grade in·the Hillsborough schools, children develop at different 

rates and apparently this child, who admittedly was underage as of the time of 

admission to first grade, was not quite ready to handle the work. Whether this IS as 

a result of a lack of maturation, emotional factors, etc. is not easily ascertainable. 

Regardless, the Board's determination to require that she be returned. to 

kindergarten was dearly within its discretion and was in no way tinged with any 

sense of arbitrariness. Therefore, I CONCLUDE that the petition must be DENIED. It 

is so ORDERED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However. if Saul Cooperman does not so act in 

forty-five day$ ~np unless such time limit is otherwise extended, this reqaf1'1mended 
decision shall become a final decision in accordtlnct w1th N.J.S.A. 52: 14B·1Q(,). 

-6. 

660 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO EDU 8323·89 

I hereby FILE this initial decision with SAUL COOPERMAN for consideration. 

Date JEFf" S. MASIN,.AU 

Rece•pt Acknowledged: 

~C/~ 
Da DEPARTMENT OF EDUCATION 

Mailed to Parties: 

MAR 21. 

Date 

jz 

. 7. 
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L.B .. on behalf of his minor 
child, S .B., 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF HILLSBOROUGH AND DR. 
MICHAEL CAREY, SUPERINTENDENT, 
SOMERSET COUNTY. . 

RESPONDENTS . 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. No exceptions were filed by 
the parties. 

Upon a careful and independent review of the record of this 
matter, the Commissioner agrees with the findings and the conclusion 
of the Office of Administrative Law that the Board's action in 
returning S.B. to kindergarten, under the circumstances of the 
instant matter. was an appropriate, reasonable extension of the 
Board's discretionary authority. In so deciding, the Commissioner 
is mindful of case law establishing that a pupil, who is of age and 
who has transferred after satisfactory completion of a public 
kindergarten, has the right to enter first grade. See Leslie M. 
Shenkler v. Board of Education of the Borough of lio-Ho-Kus, 1974 
S.L.D. 772, aff'd State Board 1975 S.L.D. 1157. However, it also 
bears noting that a district board of education is izr1p4ed with the 
authority to reevaluate performance of any given fupil, where 
warranted. 

Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law dismissing the Petition of Appeal 
and adopts it as the final decision in this matter for the reasons 
expressed in the initial decision. 

COMMISSIONER OF EDUCATION 
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~tntt of Nrw !Jtrsry 
OFFICE OF ADMINISTRATIVE LAW 

KATHARINE LE MEE, 

Petitioner, 

v. 

BOARD OF EDUCATION OF 

THE VILLAGE OF RIDGEWOOD, 

Respondent. 

INITIAL DECISION 

SUMMARY DECISION 

OAL DKT. NO. EDU 6889-89 

AGENCY DKT. NO. 275-8189 . 

Harold N. Springstead, Esq. for petitioner 

(Aronsohn, Springstead & Weiner, attorneys) 

James L. Plosia Jr., Esq. for respondent 

(Sills, Cummis, Zuckerman, Radin, Tischman, Epstem; & Gross, attorneys) 

Record Closed: February 8, 1990 Decided: March 14, 1990 

BEFORE KEN R. SPRINGER, : 

Statement of the Case 

This is an appeal by a nontenured teacher who challenges the nonrenewal of 

her teaching contract for the 1989-90 school year. She claims to be the victim of age 

discnmination. and that the actions of her former employer are tamted by "fraud. 

coercion, deceit and conspiracy." Respondent Ridgewood Board of Educat1on 

New Jersey u an Equal Opp..rrurutv Emplover 
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("Board") demes these allegations and contends that 1ts dec1s1on was made for vahd 

educat1onal reasons. Presently the matter comes before the Office of Admtn1strat1ve 
Law ("OAL") on respondent's motion to dismtss the SUit on alternate grounds: { 1) 

because 1t is time-barred under the 90-day rule, N.J.A.C. 6 24-1 2(b); and, (2) 

because the pleadmgs fatl to state a cla•m for wh1ch relief can be granted. For the 

reasons whtch follow. the petition wtll be dism1ssed for unt1mehness. wtthout 

reachmg the substantive ments of the controversy. 

Procedural History 

Pet1t1oner filed her venf1ed petltton with the CommiSSioner on August 21. 

1989. The Board filed its answer on September 12, 1989. Subsequently, on 

September 14, 1989, the Commissioner transm1tted the file to the OAL for handling 

as a contested case. 

On January 17, 1990, the Board f1led its motion papers, together with 

supportmg certification and brief. Petitioner filed opposing certifications and brief 

on January 31, 1990. Then the Board filed reply papers on February 8, 1990. Now 

the matter is ready for ruling on the papers. N.J.A.C. 1: 1·12.2(e). 

Findings qf fac:t 

At this stage of the proceeding, the facts and any inferences to be drawn 

therefrom must be viewed in a light most favorable to the party opposing the 

motion. All of the material facts necessary for a full and fair resolution of the 

pending motion are undisputed. I FIND: 

Dr. Katharine Le Mee, age SO, holds a doctorate degree from Columbia 

Un1versity and has taught foreign language at various levels from grade school 

through college for the last 28 years. She began employment in Ridgewood as a 

h1gh school French teacher in 1986-87. Her contract was renewed for 1987-88 and 

1988-89. During her first two years of employment, the department supervisor who 

evaluated her performance rated her "superior" in every category. In 1988-89, 

however. she received unfavorable ratmgs in observations performed by her 

bu1lding principal Moreover, her immed1ate supervisor suddenly retracted an earlier 

. 2. 
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recommendatiOn that she be granted tenure and downgraded her ratmg for that 
year to only "good" or .. average" in several categories.' 

If the Board had offered her another contract for 1989-90, Dr Le Mee would 

have obtained tenure m her position. Instead, the Board voted on April 10, 1989 to 

deny her a fourth success•ve teaching contract. Two days later, the dtstnct's 

personnel director wrote to Dr. Le Mee tnformmg her of the Board's deciston and 

explaining tts reasons. According to this letter, recent evaluat1on had shown that 

that the atmosphere m her classroom "lack{ed) an1mat1on, enthusiasm and a sense 

of interested partiCipation;" that student motivation was "weak;" that "disctplme 

problems {were) evident; • and, generally, that she had "failed to meet the 

Ridgewood criterion of dearly superior performance." 

Although Dr. Le Mee first received notice of the Board's action i.n mid-Apr1l 

1989, more than 130 days elapsed before she filed her appeal with the 

Commissioner on August 21, 1989. As early as June 22, 1989, the supervisor had 

confided to her that he regretted his involvement m her non renewal and was w1lltng 

to testify on her behalf in any legal proceeding. Yet Dr. Le Mee admits that the same 

superv1sor "asked her to delay as long as possible the filing of any actton" because 

of his own difficulties with the Board, end that she "passed thts information along to 

{her) attorney." 

Meanwhile, the Board afforded Dr. Le Mee the opportunity for an "informal 

appearance" on May 8 and 22, 1989, at which she or her representative made an oral 

statement and presented "voluminous" documentary evidence. No mention is made 

1There are unresolved conflicting ver>ions of the circumstances surrounding the 
evaluation process. Basically, Dr. Le Mee contends that her pnncipal wanted to 
save money by hiring a younger teacher to replace her and that he threatened 
retaliation against her immediate supervisor unless he went along. In a sworn 
certification, the supervisor corroborates that the principal "badgered" him to 
change his assessment of Dr. Le Mee's job perfomance and "ordered" him to 
recommend against tenure. But in a counter-certification, the pnncipal relies on 
his own personal observations of petitioner's teaching ability and denies exerting 
improper pressure on the supervisor. It is unnecessary to resolve the factual d1spute 
in order to decide the narrow question raised under the 90-day rule . 

. 3. 

665 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT NO. EDU 6889-89 

in the movmg papers of the takmg of any test1mony under oath or the cross­

exammatlon of any w1tnes~es. Petitioner's attorney concedes m h1s bnef that the 

Board granted her tre opportunity for th1s "heanng" even though legally 1t "was 

not bound to do so." 2 Immediately thereafter, on May 23, 1989, the Board not1f1ed 

pet1t1oner 1n wntmg that 1t had voted "to sustam 1ts ongmal deCISion not to offer 

[her] a contract for the 1989-90 school year." However, petitioner wa1ted exactly 90 

days after th1s conf~rmat1on of the Board's anginal deCISIOn before mst1tutmg the 

present appeal to the Comm_1ssioner. 

Conclusions of Law 

Based on the foregomg facts and the applicable law, I CONCLUDE that the 

petit1on must be dismissed for fa1lure to comply with the time limits on filing appeals 

to the CommiSSioner. 

N.J.A.C. 6:24-1.2 prescnbes that "lt]he pet1t1oner shall file a petition no later 

than the 90th day from the date of rece1pt of the notice of a final order, ruling or 

other action by the district board of educat1on which is the subject of the requested 

contested hearing." Prompt filing of act1ons before the Commissioner serves to 

preserve the immediacy of the record and to stabilize existing relations, thereby 

avoiding disruption of the educational process. Newman v. Bd. of Ed. of Spring Lake 

Heights, 1984 S.L.D. (Comm'r Jan. 19, 1984). Case law establishes that th1s 

regulation cannot cut off statutory entitlements, but does .preclude late filing of 

claims attacking managerial prerogatives, such as the withholding of a salary 

increment. North Plainfield Ed. Ass'n v. North Plainfield Bd. of Ed., 96 N.J. 587 (1984). 

Probationary ~eachers have no statutory right to re-employment, but are subject to 

"a board's virtually unlimited discret1on in hiring or renewing nontenured 

teachers." Dore v. Bedminster Tp. Bd. of Ed., 185 N.J. Super. 447, 453 (App. Div. 
h 

1982). See also, Wyckoff Bd. of Ed. v. Wyckoff Ed. Ass'n, 168 N.J. Super. 479 (App. 

Div. 1979). Teaching staff members whose contracts are not renewed have the right 

to obtain a written statement of reasons, as was provided by the Board in th1s 

2While a formal hearing is not required, "a timely request for informal appearance 
before the board should ordinanly be granted even though no fomral hearing IS 
undertaken." Donaldson v. North Wildwood Bd. of Ed., 65 N.J. 236, 246 (1974). 

-4-
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1n'!.tance. NJS.A 18A:27·3.2. Donaldson v. North Wildwood Bd of Ed, 65 N.J. 236 

(1974} 

Both partres agree that the 90-day rule apphes to nonrenewal of the contract 

of an untenured teacher, but differ as to what constitutes a "fmal" board actton 

tnggenng the runntng of the limitation penod. Pet1t1oner urges that the 90 days 

only started to run on May 23, 1989 after the Board had afforded her a "heanng" 

and "voted to sustam 1ts origtnal decis1on. • The Board takes the pos1t1on that 

petrtioner's ca•Jse of action accrued earlier on Apnl 12, 1989 when 1t not1f1ed her 

that her contract would not be renewed for the foHowmg school year. 

A recent Commtssioner's ruling m favor of a school board is diSpositive of the 

sim1lar 1ssues m the present case. In PaCIO v. Bd. of Ed. of Lakeland Reg. H.S. Dtst. 

1989 S.L.D (Comm'r June 24, 1989), a local board voted on Apnl 19th not to 

renew a nontenured teacher's contract and notified her on May 2nd of the reasons 

for tts action. L1ke the mstant matter, the teacher in Pacio sought to convince the 

board to reverse 1tself, culmmating m a vote by the board on May 24th "to afiirm its 

prev1ous decision." 

Dismissing as untimely a suit filed beyond the 90-day tltnlt, th• Commissioner 

m Pacto held that the controversy aroSf on May 2nd, "because th1s date represents 

when she unquestionably received a written notice from the Board of 1ts 'f1nal 

determination' not to renew her contract."(slip op. at 11). Significantly, t.he 

Comm1ssioner adopted the reasoning of the administrative law Judge that 

"[p!et1troner could not expand that time period by contmually requestmg the Board 

to reconsider its action ... and to change its reasons for the nonrenewal." (slip op. 

at 3}. Requests to a school board for reconsideratron of its earlier decis1on "do not 

toll the running of the 90-day rule." (slip op. at 11). No date beyond May 2nd need 

be considered, because "the Board's final determination not to renew petitioner's 

contract was made known to her no later than [that date.) " (slip op. at 12). Here Dr. 

Le Mee had not1ce of her nonrenewal on or about Apnl 12, 1989 and that 1s the 

startmg point for the running of the 90 days. A cause of actron accrues, so that the 

applicable penod of limitation commences to run, when the party seeking to brmg 

the action has an enforceable right. Andreaggt v. Rel1s, 171 N.J. Super. 203, 235-36 

(Ch DIY. 1979). 
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Pet1t1oner tnes unsuccessfully to d1stmgu1sh the Pac1o case on the slender 

ground that Dr. le Mee was g1ven a full "heanng" before the Soard, whereas Pac1o 

purportedly was not. Actually Dr. le Mee rece1ved an "1nformal appearance" rather 

than a "heanng" 1n any formal sense. Indeed, she rece1ved much the same 

treatment as m Pac1o, where parents and other mterested persons spoke on behalf 

of the termmated teacher at a subsequent board meet1ng In any event, the 

outcome should not turn on the apparent w1lhngness of the school board to perm1t 

a public a1nng of 1ts deliberat1ons. Certamly the Soard should not be any worse off 

because 1t may have gone beyond what the law absolutely requ1res m allow•ng an 

employee to express her dissat1sfact1on w1th the Board's deCISIOn. 

Add1tionally, Dr. le Mee requests that the Commissioner exerc1se h1s authonty 

under NJAC. 6:24-1.17 to relax application of the 90-day rule "where stnct 

adherence thereto may be deemed mappropnate or unnecessary or may result in 

mjust1ce." Exceptions to the 90-day rule should be granted spanngly, and only 

where there exist compelling circumstances to just1fy enlargement or relaxat1on of 

the time lim1t. See Riely v. Bd. of Ed. of Hunterdon Cent. H.S., 173 N.J. Super. 109 

(App.Div.198Q); Welfv. Bd.ofEd.ofN. ValleyReg.H.S.Dist., 1984$.L.O (Comm'r 

July 20, 1984), .. ff'd No,. A·3520-84T6, slip op. at 6 (N.J. App. Div. Apnl 9, 1986); 
Bogart v. East Orange Bd. of Ed., 1983 S.L.D. (Comm'r March 14, 1983). Equitable 

cons1derat1ons wh1ch mtght allow relaxatton of the rule tnclude good fa1th 

discuss1ons between part1es to resolve the dispute, Polaha v. Buena Reg. Sch. Dist.. 

No A-1359-85T7 (N.J. App. Div. Oct. 7, 1986), delay attnbutable solely to the board 

of educat1on, Perrotti v. Newark Bd. of Ed., 1981 S.l.D. (Comm'r May 11, 1981), 

affd (St. Bd. Sept. 2, 1981), or cases presentmg a substantial constitutional issue or 

matter of significant public interest, Miller v. Moms Sch. Dist., 1980 S.L.D. (Comm'r 

Feb. 27, 1980). 

Agam the approach taken in Pacio is instructive. At the heart of every tenure 

dental case 1s a dtsagreement over the ostens1ble reasons for nonrenewal. Wh1le 

recogni.ting the obvious importance of employment rights to the indivadual 

mvolved, the Comminioner does not regard such •harsh result" as suffiCient 

JUStafication to extend the t1me for filing an appeal. "(SJimply because pet1t1oner 

does not hke the reasons for her nonrenewal, provided by the Board when she 

·6-
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requested them, does not mean that pet1t1oner has posed a matter of substanttal 

public mterest." Paeto, slip op. at 4-5. 

In our own case, Or. Le Mee was clearly aware in m1d-Apnl 1989 that the Board 

had deoded not to renew her contract and that the stated reason was her fa1lure to 

meet the h1gh academic standards of the d1stnct. Not only was she fully aware of her 

employment s1tuat1on, but also she had a potential w•tness ready to test1fy on her 

behalf 1f necessary. Yet she mtentionally delayed challengmg the Board's act•on 

unt1l late August 1989, JUSt weeks before the begmmng of the next school year. If 

any overndmg public mterest IS truly 1mplicated, 1t is the desirability of resolvmg 

such controversies as qu1ckly and efficiently as possible, so that school admm1strators 

can realistically prepare for the future, so that the children know who the~r teacher 

w1ll be, and so that the Board will not incur unnecessary el!pense tf ult1mately 

petitioner should prevail on appeal. Against such weighty constderations, Dr. Le 

Mee has not shown a suffic1ently compelling reason to el!cuse her dilatory conduct. 

Order 

It is ORDERED that the petition in this matter is dism1ssed. 

7 
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Th1s recommended deets1on may be adopted, mod1f1ed or re,ected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law 1S empowered to 

make a final dec1s1on in thts matter. However, 1f Saul Cooperman does not so act '" 

forty-five days and unless such t1me llm1t IS otherw1se extended, th1s recommended 

deCis•on shall become a f1nal dec1s1on m accordance w1th N.J.S.A. 52: 14B-10(c) 

I hereby FILE th•s 1n1t1al dem1on w1th SAUL COOPERMAN for cons1derat1on 

Date 

Rece1pt Acknowledged. 

DEPARTMENT OF EDUCATION 

Mailed to Parties: 

lfi ~ 0 1990 
Date 

al 

-8. 
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KATHARINE LE MEE, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE VILLAGE 
OF RIDGEWOOD, BERGEN COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed, as have timely 
except ions by petitioner and replies thereto by respondent filed in 
accordance with N.J.A.C. 1:1-18.4. 

In her exceptions, petitioner first avers that the AW 
failed to construe the facts before him in the light most favorable 
to her as he claims to have done at page 2 of the initial decision. 
Rather, she contends that those facts, properly interpreted, plainly 
demonstrate that the less than superior evaluations which formed the 
basis for her nonrenewal were faulty in both substance and 
execution, and that they were merely a pretext devised by the 
principal (Dr. Honsinger) to effect his stated desire to save money 
by hiring a younger, less expensive teacher in her place. She 
further distinguishes the facts of her own case from those of Pacio, 
supra, relied on by the AW, in that Pacio simply disagreed with the 
reasons for her nonrenewal while petitioner herein is alleging 
fraud, deceit, coercion and conspiracy. 

Petitioner also objects to the AW's refusal to relax the 
90-day rule. noting that although her petition was untimely filed 
reckoning from her notice of nonrenewal, it was filed within 90 days 
of the Board's decision to affirm the nonrenewal after granting her 
a hearing; and that the possibility of age discrimination and 
improper evaluations in a public school system is of sufficient 
public importance to override strict adherence to the letter of the 
law. 

In reply, the Board initially objects to petitioner's 
version of the facts, characterizing many of her statements as 
speculation either unsupported by the record or contradicted by the 
certification of Dr. Honsinger, which is no less valid than the 
certification of Fernando Gomez on which petitioner in large part 
relies. It further notes that the ALJ was correct in deeming these 
factual disputes irrelevant to the narrower 90-day question, as two 
undisputed facts were responsible for dismissal of the petition: 
Gomez's request, conveyed to petitioner's attorney, that the 
petition be filed as late as possible because of his own 
difficulties with the Board. and the fact that the Board was not 
legally bound to grant a hearing after its initial decision not to 
renew petitioner's contract. 
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The Board cites with approval the ALJ's reliance on Pacio. 
supra, and his reasons for refusing to relax the 90-day rule in this 
instance. (Initial Decision, at pp. 6-7) The Board also notes that 
a mere allegation of age discrimination does not constitute fact, 
and that, indeed, .-such a charge makes no sense in view of the 
structure of teacher employment in New Jersey, where an older 
employee does not necessarily earn more money and where older 
employees could actually be preferred to younger because they would 
work fewer years at maximum salary level before retirement. 
Finally, the Board notes that the AW' s application of the 90-day 
rule does not preclude petitioner from pursuing her allegation of 
age discrimination in court, so that availability of remedy in 
another forum also militates against relaxation of the 
Commissioner's regulation. 

Upon careful review of this matter, the Commissioner 
concurs with the AW that petitioner's claim is untimely filed and 
that relaxation of the 90-day rule is not warranted under the 
circumstances. 

Initially, the Commissioner notes that Pacio, supra, is 
clearly, dispositive of the threshold <:,uestion herein, in that it 
stands unequivocally for the proposition that in nonrenewal disputes 
the 90-day period for appealing to the Commissioner is tolled from 
receipt of the nonrenewal notice, requests for reconsideration 
notwithstanding. Petitioner's arguments to the effect that her 
basis for challenge is not mere disagreement, but charges of fraud 
and discrimination, do not alter this holding. Rather. they reach 
to the secondary question of whether relaxation of the rule is 
warranted in her case. 

Essentially, the lateness of the petition had two causes: 
misconstruing her cause of action to be the Board's decision to 
affirm her nonrenewal after reconsideration rather than per initial 
notice of nonrenewal, and then waiting until the last possible 
moment, erroneously reckoning from the later date, to file a timely 
appeal. Petitioner asks the Commissioner to focus on the former by 
arguing her adherence to the spirit of the law, if not its letter, 
and to bear in mind the serious nature of her allegations. 

However, it is clear from the record that the latter 
consideration was in fact the overruling one, in that petitioner had 
an attorney on the case and a witness willing to testify well in 
advance of her actual filing and well within the 90-day time frame 
even reckoning from the earlier date of her nonrenewal. Inpeed. 
there appears to have been no reason for her to have delayed ~ther 
than her own personal desire not to disadvantage her former 
supervisor in his concurrent dealings with the Board, nor does she 
claim otherwise. Simply put, the decision to delay as long as 
possible, however well-intentioned on a purely personal level, was a 
deliberate one made by petitioner herself. 

With respect to petitioner's argument that the nature of 
her petition itself warrants relaxation of procedural rules, the 
Commissioner notes that he is indeed concerned about allegations of 
discrimination and has on at least one occasion deemed the 

672 

You are viewing an archived copy from the New Jersey State Library.



possibility of discrimination sufficient reason to relax the 90-day 
rule. Frank D'Alessandro, individually and for a class of similarly 
situated employees v. Board of Education of the Townshi..2...__Qf 
Middletown, Monmouth County, decided Or~"""' r 20. 1986. That case. 
however, arose from the dutrict's adopt--.1 of an allegedly flawed 
affirmative action policy, so that if petitioner's allegations were 
proven true, a continuing violation would have been created. This 
consideration overrode the untimeliness of petitioner's individual 
filing. In this case. by contrast, the alleged violations were 
individual ones committed against petitioner alone, and were not 
embodied in any policy or procedure of the district that might 
result in harm to others if her individual claim were to remain 
unexamined. Indeed, they were the actions of one man who was not 
alleged to have discriminated against others in petitioner's 
circumstances or to have acted at anyone's behest other than his 
own. In this type of situation, if actions of the sort alleged by 
petitioner were taken against other staff members, these would be 
appealable to the Commissioner, who could then address them on their 
merits and order appropriate remedies as necessary. By the 
Commissioner's declining to reach the merits in this instance·, only 
petitioner is affected and only to the extent that her deliberate 
delay in filing has forfeited her right to relief in this forum. 

Such being the case, the Commissioner concurs with the 
AW's assessment that the greater public interest in this matter 
lies with enforcement of the 90-day rule and dismissal of 
petitioner's appeal as untimely. Accordingly, the initial decision 
of the Off ice of Administrative Law is affirmed for the reasons 
stated therein and is hereby adopted as the final decision in this 
matter.* 

IT IS SO ORDERED. 

COMMISSIONER OF ~DUCATION 

* The Commissioner here wishes to avert any possible confusion t~at 
may arise from the Board's interpretation of the AW's language 
regarding the Board's "going beyond" the requirements of law. In 
its reply exceptions, as noted above, the Board cites as one of the 
two undisputed facts that led the AW to dismiss the petition: 
"Petitioner was granted an informal hearing before the Board despite 
the fact that legally the Board •was not bound to do so."' (Reply 
Exceptions, at p. 4). For the record, the Commissioner .observes 
that N.J.A.C. 6:3-1.20 clearly requires the Board to grant, upon the 
non renewed teaching staff member's request, an informal appearance 
before the Board for the purpose of convincing the Board to offer 
remployment, such appearance to be nonadversarial in nature although 
the staff member may be represented by counsel and present witnesses. 
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BOARD OF EDUCATION OF THE TOWN­
SHIP OF HOLMDEL, MONMOUTH COUNTY, 

PETITIONER, 

v. 

STEPHEN O'CONNELL, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

This matter has come before the Commissioner by way of 
petition for declaratory judgment filed by the Board of Education of 
the Township of Holmdel, (Board), on February 28, 1990, seeking a 
ruling from the Commissioner as to whether Stephen O'Connell, a 
member of the Holmdel Board of Education, is in conflict with 
N.J.S.A. 18A:l2-2. which speaks to a prohibition against any member 
of a board of education being "interested directly or indirectly in 
any contract with or claim against the board***" as a result of his 
having filed on or about January 31, 1990 a formal Notice of Claim 
against the Holmdel Township Board of Education seeking punitive and 
compensatory damages relating to an alleged series of tortious 
events involving agents and employees of the Board of Education. 

On March 22, 1990 respondent filed an Answer and 
Affirmative Defenses. Thereafter in response to a directive from 
the Director of the Bureau of Controversies and Disputes on April 9, 
1990 both parties filed briefs in support of their respective 
positions, A summary of said submissions follows. 

The ~oard submits the following Statement of Fact~; 

Respondent, Stephen O'Connell, is a member of the 
Holmdel Township Board of Education (The Board). 
On January 31, 1990, Mr. O'Connell filed a Notice 
of Claim against the Board pursuant to N.J. S .A. 
59:8-l. (Attached hereto as Exhibit A). Among 
other things, the Notice of Claim states that the 
Board and several of its' employees were negligent 
and committed certain tortuous (sic) acts. The 
alleged acts include, but are not limited to, an 
intentional assault upon the person of Stephen 
O'Connell's son, David, as well as alleged acts 
which caused mental distress and suffering to 
David, Stephen, and Eleanor, David's mother. 

The Respondent also claims that he and his wife 
have suffered pecuniary loss due to the alleged 
action or inaction of the Petitioner and that the 
Petitioner and its employees committed acts of 
child abuse upon David O'Connell. 
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It is respectfully submitted that the circum­
stances surrounding Respondent's claim ·can lead 
to no other conclusion than one which calls for 
the Respondent to resign his position from the 
Board due to the completely antagonistic 
relationship which now exists between the 
parties. (Board's Brief, at p. 1) 

Citing N.J.S.A. 18A:12-2 and also Board of Education of the 
City of Newark v. Edgar Brown and Oliver Brown. 1984 S.L.D. 67l. 679 
the Board contends the statute" should be applied by making an 
initial determination as to whether the circumstances of the case in 
question demonstrate that the claim made by the member would result 
in a substantial and material benefit to him." (Board's Brief, at 
pp. 2-3) It further cites Van Itallie v. Franklin Lakes_, 28 N.J. 
258 (1958) wherein the Supreme Court of New Jersey stated: 

The decision as to whether a particular interest 
is sufficient to disqualify is necessarily a 
factual one and depends upon the circumstances of 
the particular case. Aldom v. Borough of 
Roseland, supra, 42 N.J. Super. at page 503. No 
definitive test can be devised. The question 
will always be whether the circumstances could 
reasonably be interpreted to show that they had 
the likely capacity to tempt the official to 
depart from his sworn public duty. (Board's 
Brief, at p. 3, quoting Van Itallie, at 268) 

The Board submits that respondent has placed himself in an 
adversarial relationship with the Board which will exist at all 
times, not just when the Board considers the suit brought against it 
by him. 

The Board suggests that this is not a case wherein a Board 
member is in a conflicting position because he seeks to use his 
position to benefit himself or a family member through a contract 
with the Board, a situation the Board contends would create no ill 
will. Rather, it claims the respondent in this matter filed a 
Notice of Claim against the Board and its employees, seeking 
punitive and compensatory damages. "In light of. the seriousness and 
notoriety of the Respondent's claims, it would be impossible for the 
Petitioner or the Respondent to exercise their public duty in a 
proper fashion if the Respondent were to remain on the Board. It is 
submitted that the Respondent's loyalty to the Board and the school 
system which he serves will be seriously impaired if he remains on 
the Board." (Board's Brief, at p. 4) 

The Board further cites Township Committee of t~e Township 
of Hazlet v. Morales, 119 N.J. Super. 29 (Law Div. 1972) in support 
of 1ts contention that respondent cannot possibly give his exclusive 
loyalty to the Board because he is suing it. Relying on LaRue v. 
East Brunswick, 68 N.J. Super. 435, 446 (App. Div. 1961), the Board 
adds that which the Superior Court of New Jersey considered the duty 
which a public official owes to the community: 
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" ... municipal officials are fiduciaries and 
trustees of the public interest. and that they 
must demonstrate, not only in fact but also in 
deed, an exclusive loyalty to the community they 
serve and a judgment in municipal matters which 
is unfettered by anything which might redound to 
their interest as individuals. 
(Board's Brief, at p. 5, quoting~. at 446) 

The Board reiterates its contention that it is impossible 
for respondent to demonstrate an unfettered loyalty to the Board. 
It further submits that respondent's argument that he will be able 
to restrain himself is not a basis for denying the relief the Board 
seeks in its request for declaratory judgment. 

The Board also cites S&L Associates, Inc. v. Washington 
~-. 61 ~uper. 312, 329 (App. Div. 1960) for the proposition 
that actual proof of the circumstances which create the alleged 
conflict is not necessary but, rather, can be taken when " ... the 
public official, by reason of a personal interest in the matter, is 
placed in a situation of temptation to serve his own purposes, to 
the prejudice of those for whom the law authorizes him to act." 
(Board's Brief, at p. 5, quoting S&L, at 329) 

Finally, the Board submits that: 

***the situation which exists between these 
parties will not get better unless the Respondent 
withdraws its claim against the Board. In fact, 
the circumstances of this case and the publicity 
surrounding it will probably get much more 
intense leading to a much more antagonistic 
relationship between the parties which, ~f 
allowed to continue, will only hurt the public. 

(Board's Brief, at p. 6) 

For the reasons expressed above, the Board seeks an order 
directing respondent to resign his position on the Board. 

Respondent's Letter Memorandum first sets forth his version 
of the facts, as follows: 

Respondent, Stephen O'Connell, was initially 
appointed in 1988 as a member of the Holmdel 
Township Board of Education, to replace a former 
member who resigned. In April 1989, Board Member 
O'Connell was elected by the voters of Holmdel 
Township as a Member of its Board of Education to 
a three (3) year term, which expires in 1992. 

During the period August 28 through September 1, 
1989 an infant son of Board Member O'Connell, as 
a member of the Holmdel High School Varsity 
Football Team. attended a Holmdel Board of 
Education duly sponsored Football Camp at Green 
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Lane, Pennsylvania. During such camp 
Respondent's infant son was intentionally 
assaulted by having his hair cut against his 
will, intentionally as saul ted and humiliated by 
being forced to participate in a game k.nown as 
"Twister" while nude and in the presence of 
others and from which a video tape was produced 
and exists and otherwise suffered and continues 
to suffer mental anguish and mental distress from 
the same. 

In early September, 1989, after an investigation 
of the incidents at the Football Camp were 
initiated by the Holmdel Board of Education and 
School Administration, certain members of the 
Holmdel High School Community, i nclud in.g but not 
limited to, members of the Varsity Football Team 
wrongfully and without just cause apparently 
concluded that Respondent's son was somehow 
directly or indirectly responsible for the uproar 
and official investigation. As a consequence, 
the young man was ostracized by his school peers 
and members of the Football Team, was physically 
threatened on numerous occasions with bodily harm 
and otherwise suffered mental distress from such 
actions directed at him. Thereafter, on or about 
September 15, 1989 and for his own health, safety 
and protection, Respondent's son was forced to 
withdraw from attendance at the Holmdel High 
School and to transfer to another school in 
another community at considerable costs and 
inconvenience to himself and his immediate family. 

Thereafter, on or about January 31, 1990, acting 
on behalf of his son, himself and his spouse, 
Respondent through counsel forwarded a certain 
Notice of Claim to the Holmdel Board of Education 
and others, under the prov1s1ons of N.J.S. 
59:8-1, et seq., a copy of which is annexed to 
the Petitioner's Complaint, giving rise to the 
instant controversy. 

(Respondent's Letter Brief, at pp. 1-2) 

Thereafter, respondent submits two points of argument. 

POINT I 

THE PROVISIONS OF N.J.S. l8A:l2-2 ARE INAPPLICA­
BLE TO THE INSTANT CONTROVERSY SO AS TO REQUIRE 
RESPONDENT TO RESIGN AS A BOARD MEMBER. 

Citing N.J.S.A. 18A:l2-2, respondent contends that assuming 
arguendo that the Board interprets the term "claim" in the statute 
in the context of the notice forwarded by respondent's counsel as 
disqualifying him from continuing to sit and participate as a 

677 

You are viewing an archived copy from the New Jersey State Library.



Holmdel Board member, the legislative intent as set forth in the 
Senate Education Committee Statement, Senate, No. 1007-L. 1981. c.23 
was to protect boards from conflicts of interest whereby persons 
would serve simultaneously as members of governing bodies. teachers 
within the same school district, municipal employees, and the li~e. 
Respondent cites Visoteky v. City Council of Garfield, 113 N.J. 
~uper. 2&3 (App. Div. 1971) as one such case where the Court 
1nterpreted the provisions of N.J.S.A. 18A:l2-2 in the context of a 
person appointed to a board who was employed at the same time within 
the same district as a teacher. Thus, respondent views the term 
"claim" set forth in the statute as narrowly relating to a claim or 
potential claim from conflicting simultaneous offices or office 
holders. a situation that he avers does not apply to the instant 
controversy. 

POINT II 

PETITIONER BOARD OF EDUCATION LACKS AUTHORITY AND 
HAS FAILED TO STATE A CAUSE OF ACTION SO AS TO 
REMOVE RESPONDENT AS AN ELECTED MEMBER OF SUCH 
BOARD OF EDUCATION. 

Respondent relies on the provisions of N.J.S.A. 18A:l2-3 as 
defining the narrow conditions under which a board member may be 
removed from office as follows: 

18A:l2-3. Removal of members 

Whenever a member of a local or regional board of 
education shall cease to be a bona fide resident 
of the district, or of any constituent district 
of a consolidated or regional district which he 
represents. or shall become mayor or a member of 
the governing body of a municipality, his 
membership in the board shall immediately cease; 
and. any member who fails to attend three 
consecutive meetings of the board without good 
cause may be removed by it. Whenever a member of 
a county special. service school district or a 
member of a county vocational school district 
shall cease to be a bona fide resident of the 
district, or shall hold office as a member of the 
governing body of a county, his membership on the 
board shall immediately cease.*** 

Respondent contends that in reading N.J.S.A. 18A:l2-2 lith 
N.J.S.A. 18A:l2-3, it becomes clear that a board member may only be 
removed when a person moves out of a district, becomes mayor or a 
member of a governing body, or fails to attend three consecutive 
meetings without good cause. He suggests that reading the two 
statutes together reinforces his argument made in Point I suggesting 
a narrow interpretation of the term "claim" as found in N.J.S.A. 
18A:12-2. 
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Relying on the same Newark v. Brown, li1,IE£!!. case cited by 
the Board, respondent rebuts the Board's position as follows: 

In the Newark v. Brown Case id .. the Commissione'r 
was called upon to review a decision by 
Administrative Law Judge Stephen Weiss and which 
held that Edgar Brown and Oliver Brown, elected 
but not seated members of the Newark. Board of 
Education were not disqualified as Board Members 
under the provisions of N.J.S. 18A:l2-2 for 
commencing a suit against the Newark. Board of 
Education and for making a claim for legal fees 
and costs under N.J.S. 18A:l2-20. 

In affirming the decision of A.L.J. Weiss at 679, 
the Commissioner noted that every such claim does 
not automatically disqualify the person making 
such claim from serving on a Board of Education. 
The Commissioner further noted that each case 
must be examined to determine whether the claim 
is substantial and material and adopted and 
affirmed the substantial and material test 
applied by Judge Weiss in his determination. 

In addressing the Notice of Claim dated 
January 31, 1990 forwarded through counsel by 
Respondent to Petitioner, it should be noted that 
such claim is essentially a claim by Respondent 
for or on behalf of his son for damages and 
injuries suffered by him. Moreover. the direct 
claims by Respondent and his wife are essentially 
for reimbursement for tuition expenses. 
transportation expenses, legal fees and costs and 
so as to reimburse Respondent for financial 
obligations and costs which arose out of those 
actions which gave rise to the claim itself. 

Such claims of Respondent therefore cannot be 
considered "substantial and material" and so as 
to disqualify him from membership as a fully 
elected member of the Holmdel Board of Education. 

(Respondent's Brief, at p. 5) 

For the above reasons, respondent ask.s that the petit ion 
for declaratory judgment be dismissed or, in the alternative, that 
the Commissioner rule that respondent not be disqualified from 
membership on the Holmdel Board of Education. 

Upon a careful review of the record of this matter,. the 
Commissioner declares that absent respondent's withdrawing his court 
claims, his seat on the Board must be declared vacant pursuant to 
N.J.S.A. 18A:l2-2 for the reasons which follow. 

For clarity of the record the Commissioner would first 
recite, in tot~. the text of the applicable statute: 
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No member of any board of education shall be 
interested directly or indirectly in any contract 
with or claim against the board, nor, in the case 
of local and regional school districts, shall he 
hold office as mayor or as a member of the 
governing body of a municipality, nor, in the 
case of county special services school districts 
and county vocational school districts, shall he 
hold off ice as a member of the governing body of 
a county. 

It is well-established that the meaning of a statute first 
must be sought in the language of the statute. Sheeran v. 
Nationwide Mut. Ins. Co., Inc., 80 N.J. 548 (1979) If the language 
of a statute is clear and unambiguous on its face, the Commissioner 
may not go beyond the words of the statute in order to define the 
Legislature's intent. State v. Butler, 89 N.J. 220 (1982) In such 
cases, the language of the statute 1s the full expression of what 
the Legislature intended and, although legislative history may be 
utilized to provide reassuring confirmation of literally apparent 
meaning. ~. Gauntt v. City of Bridgeton, 194 N.J. Super. 468 
(App. Div. 1984), extrinsic materials may not be used to create 
ambiguity or to determine that the Legislature intended something 
other than that which it actually expressed. Safeway Trails, Inc. 
v. Furman, 41 N.J. 467, (1964), appeal dismissed and cert. denied 
379 U.S. 14; Gauntt v. City of Bridgeton, supra The Commissioner 
finds that the words of the statutes involved here are clear and 
unambiguous, and that application of the language neither results in 
conflict nor leads to absurd or anomalous results. Robson v. 
Rodriguez, 26 N.J. 517 (1958) 

On its face, N.J.S.A. 18A:l2-2 mandates that no board 
member may serve who has f1led a claim against the board of 
education on which he sits. Case law has further estabpshed that 
any such claim must be examined on a case-by-case basis in arriving 
at a determination as to whether the circumstances in the matter 
demonstrate that the board member would benefit in a substantial and 
material way from said claim. If so, the statute should be applied 
and the board member disqualified from serving on said board. See 
Board of Education of the City of Newark, Essex County v. Edgar 
Brown and Oliver Brown, supra. See Thomas D. Hogan et al. v. Kearny 
Board of Education and Kearny Board of Education v. Thomas D. Hogan, 
decided Apnl 12, 1982, aff'd State Board of Education August 4, 
1982. (While a suit for reimbursement of legal fees represents a 
claim against the board, every such claim does not automatically 
disqualify the person making such claim from serving on the board of 
education.) See also In the Matter of the Election of Dorothy 
Bayless to the Board of Education of Lawrence TownshiiLSchool 
District, 1974 S.L.D. 595, reversed State Board 603. (Individual 
c1rcumstances in each case must be examined to determine whether the 
claim is substantial and material as to require disqualification.) 

It is uncontested that respondent's "claim against the 
Board" in this case seeks damages for mental anguish, mental 
distress, humiliation and pecuniary loss of an indetermine amount at 
this time, plus compensatory damages for approximately $25,000 for 
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tuition and transportation expenses arising out of an alleged series 
of events occurring from August 28, 1989 to the present. (See 
Not ice of Claim addressed to Dr. Timothy C. Brennan from Eugene F. 
McEnroe, Esq., dated January 31, 1990, affixed to Brief on Behalf of 
Petitioner) In this regard, it cannot seriously be argued that such 
claim is insubstantial. Neither can it be disputed that such 
claims, if respondent prevails in his tort action against the Board, 
will result in a material gain to him personally. Accordingly, said 
interest, by operation of statute, precludes his further service as 
a member on the Board of Education of the Township of Holmdel. 

The State Board of Education, reversing the Commissioner • s 
Decision dated July 24, 1979, has held under a similar fact pattern, 
that a conflict of interest clearly existed requiring disqualifica­
tion of a Board Secretary and Business Administrator elected to a 
seat on the Board of Education in Woodstown-Pilesgrove from serving 
on said board because he had counterclaimed against the board for 
compensatory and punitive damages when the board sought to recover 
funds allegedly paid him improperly. In the matter entitled 
Woodstown-Pilesgrove Regional Board of Education, Salem County v. 
John J. Ketas. 1979 S.L.D. 353. rev'd State Board 1980 S.L.D. 1563, 
the State Board held:--- ---

In our view, a conflict of interest clearly 
exists. the former employee has disqualified 
himself from Board membership by filing the 
counterclaim, and he will not be eligible to 
serve on the Board as long as the counterclaim is 
being litigated. We are governed by N.J.S.A. 
18A:l2-2, which reads as follows: 

"No member of any board of education 
shall be interested directly or 
indirectly in any contract with or 
claim against the board." 

This section and related statutes 
incorporate the fundamental common law 
rule that: 

"Public servants shall not be 
interested, directly or indirectly. in 
any contract made with public agencies 
of which they are members. Public 
service demands an exclusive fidelity. 
The law tolerates no mingling of 
self-interest." Ames v. Board of 
Education of Montclair, 97 N.J. Eq. 60, 
64 (Ch. 1925). 

Lack of conflicting interest is a qualification 
for board membership. The Appellate Division of 
the Supervisor Court so ruled in Visotcky v~ 
Council of Garfield, 113 N.J. Super. 263 (1971). 
where a teacher in a school system was held 
ineligible to serve as a member of the board of 
education employing him. The Court's opinion 
said: 
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"It is noteworthy that ~· 1960, £· 93 
sec. l is listed as a source of 
N.J.S.A. l8A:l2-l and 2. The 1960 
statute combined sections 1 aad 2 in 
one paragraph, thus indicating the 
several qualifications required. The 
separation into sections under the same 
Article indicate an attempt at 
clarity. We read into N.J.S.A. 
l8A: 12-1 and 2 the need for all the 
qualifications expressed therein." (at 
267) 

The rule applies not only to a pecuniary 
interest, but to a psychological or personal 
interest as well. As the Court said the Aldom v. 
Borough of Roseland, 42 N.J. Super. 495, 502 
<ru?.e· Div. 1956): 

"The interest which disqualifies is not 
necessarily a direct pecuniary one, nor 
is the amount of such an interest of 
paramount importance. It may be 
indirect; it is such an interest as is 
covered by the moral rule: no man can 
serve two masters whose interests 
conflict. Basically the question is 
whether the officer, by reason of a 
personal interest in the matter, is 
placed in a situation of temptation to 
serve his own purposes to the prejudice 
of those for whom the law authorizes 
him to act as a public official. And 
in the determination of the issue, too 
much refinement shoul4 not be engaged 
in by the courts in an effort to uphold 
the municipal action on the &round that 
his interest is so little or so 
indirect." 

To the same effect Griggs v. Princeton Borough, 
33 N.J. 207 (1960). 

The Courts have further declared it to be 
essential not only that the judgment of the 
public body be a righteous one, but also that it 
be rendered "in such a manner as will beget no 
sus pens ion of the pureness and integrity" of the 
action. Aldom v. Borough of Roseland, supra; 
Hochberg v. Borough of Freehold, 40 N.J. Super. 
276, 284 <ru?.e· Div. 1956). 

In the instant case the Respondent is patently 
interested in a claim against the Board by reason 
of his counterclaim, which seeks among other 
things indemnification from financial loss 
together with compensatory and punitive damages 
foe a complaint sounding in libel. 
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We respectfully disagree with the Commissioner's 
view that the controversy between the parties is 
so limited that it may be remedied merely by 
Respondent's abstaining from any ~lscussion of or 
voting on the matters in dispute. The Respondent 
is not merely defending his rights under his 
former employment contract with the Board (which 
might in itself disqualify him, although we do 
not now decide that question). He has gone much 
further here. actively suing the Board for 
compensatory and punitive damages. O~viously 
Respondent's conflict with the Board is strong 
and persistent. In this situation the~ 
requires a person to choose between sitti'l!L.,.2!! 
the Board. and litigating his claims against 1t. 
So long as the lltigation over the counterclaim 
continues, the Respondent lacks eligibility to be 
a member of the petitioning Board. 

The counterclaim was not filed until after 
Respondent's election to the Board. However, 
even if he were validly elected, his assertion of 
claims against the public body for compensatory 
and punitive damages caused him to be removed as 
a board member for lack of an essential 
qualification for the office, and his seat became 
vacant. 

The State Board reverses the Commissioner's 
order, and declares the Respondent's seat 
vacant. The State Board further direct that the 
vacancy be filled through appointment by the 
County Superintendent pursuant to N.J.S.A. 
18A:l2-15(a). (emphasis supplied) 

(Id., at 1563-1564) 

In so deciding, the Commissioner rejects respondent's 
narrow interpretation of N.J.S.A. 18A:l2-2. Respondent's reliance 
on the Senate Educa.t ion Committee Statement, Senate, No. 1007-L. 
1981, c.23, for the proposition that the term "claim" as set forth 
in the statute relates solely to a claim or potential claim from 
conflicting simultaneous offices or office holders is misplaced. 
The legislative statement provided in the amendment to N.J.S.A. 
18A:l2-2 effective January ll, 1968 explains the rationale for 
amending the conjunctive clause following the prohibition against 
board members being interested directly or indirectly with a claim 
against the board. Contrary to respondent's position, said 
legislative statement does not limit or even comment on the 
prohibition against a board member levying a claim against the board 
on which he or she sits. Rather, it is simply inapplicable to the 
earlier clause prohibiting members from direct or indirect claims 
against the board. Accordingly, the Commissioner finds inapposite 
respondent's reliance on Visotc~. supr~. proffered in support of 
respondent's position in this regard. 
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Similarly, the Commissioner rejects respondent's second 
argument, made in reliance upon N.J.S.A. 18A:l2-3 being read in pari 
materia with N.J.S.A. 18A:l2-2 averring that a board member can only 
be removed when a person moves out of a district, shall become a 
mayor or member of .. a· governing body or fails to attend three 
consecutive meetings without good cause. To construe the intent of 
the legislature so narrowly is to ignore the plainfaced language of 
N.J.S.A. 18A:l2-2, which, by its very terms, adds strictures to 
service as a board member in addition to the fundamental 
qualifications enumerated in ~.J.S.A. 18A:l2-l and N.J.S.A. 
18A:l2-3. Accord, Ketas, supra. 

Finally, in reviewing the case law cited by the Board in 
support of its position, specifically, S&L Associates, Inc., supra, 
the Commissioner ~9tes that the statute in question therein 
pertained to municipal planning board membership. Said statute 
states, in pertinent part: 

***No member of the planning board shall be 
permitted to act on any matter in which he has, 
either directly or indirectly, any personal or 
financial interest. (emphasis supplied) 

(N.J.S.A. 40:55-1.4) 

While planning board members are not elected officials but, 
instead, are appointed to serve, the Commissioner notes the narrowly 
drafted language of N.J .S.A. 40:55-1.4 in comparison to the broad 
proscriptions embodied in N.J.S.A. 18A:l2-2. The former statute 
clearly intends, by the use of the words "(n]o member of the 
planning board shall be permitted to act on***" (emphasis supplied), 
to limit the member's ability to vote on any matter before the 
planning board in which he holds a direct or indirect financial 
interest. It does not suggest limiting the member's ability to sit 
on said board or to otherwise restrict participation on said board 
except where per1onal financial interest is present. 

By contrast, N.J.S.A. 18A:l2-2 clearly seeks, in stating 
"[n)o member of any board of education shall be interested directly 
or indirectly in any *** claim against the board***" to preclude any 
school board member from sitting on the board altogether where a 
claim against the board exists. Accord, Ketas, supra. In the 
instant matter. since no doubt exists the such a claim indeed has 
been lodged by respondent against the Board, the Commissioner must 
find and direct that respondent shall withdraw such claims against 
the Board or forthwith forfeit his seat on the Holmdel Town'flhip 
Board of Education. 

IT IS SO ORDERED this ------ day of May 1990. 

COMMISSIONER OF EDUCATION 
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itutr of 'Nrw !lrrsry 
OFFICE OF ADMINISTRATIVE LAW 

JAMES P. ROGERS, 

Petitioner, 

v. 

BOARD OF EDUCATION OF 

HIGHLAND PARK, MIDDLESEX COUNTY, 

Respondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 5850·89 

AGENCY DKT. NO. 232·7189 

Wayne J. Oppito, Esq., on behalf of petitioner 

James L Plosia, Jr., Esq., on behalf of respondent (Sills, Cummis, Zuckerman. 
Radin, Tischman, Epstein & Gross. attorneys) 

Record Closed: March 22, 1990 Decided: March 27, 1990 

BEFORE SOLOMON A. METZGER, AU: 

This matter arises out a petition filed with the Department of Education 

alleging that respondent has violated petitioner's tenure and/or seniority rights. 

N.J.S.A. 18A:28·1 !tl, ~and regulations promulgated thereunder. The matter was 

transmitted to the Office of Administrative Law as a contested case pursuant to 

N.J.S.A. 52: 14F-1 !tl, ~· The parties have filed cross-motions for summary deetsion. 

The question presented is whether petitioner's status as a tenured supervisor 

with the tttle Department Chairperson-Soc1al Studies, gives him a superior right over 

a non-tenured supervisor m a reduction in foro(to a newly created position of 

Social Studies Superv1sor. 

N~w J,•rsl!y ls An Equal Opportunlly Employer 
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The facts are und1sputed. Pettt1oner ts a tenured-teaching staff member In 

respondent's school distnct. From September 1960 through March 1985 petitioner 

was a social studtes teacher and then was appotnted as Department Chairperson­

SoCial Studies. A supervisor's certification 1s required by respondent for this position, 

pet1t1oner 1s so certified, and has attatned tenure as a supervisor. 

On May 2, 1989, petit1oner was not1fied that the title Department Chairperson­

Social Stud1es was abolished and that he would be reassigned as a social studies 

teacher. At about the same time, respondent created the position of Cultural and 

Social Studies Supervisor, which combined the Social Studies Department with 

foretgn language and ESL. Pet1t1oner holds the cert1ficat1on requirements for this 

position as well. Respondent appointed Joseph Stnnger as the Cultural and Social 

Studies Superv1sor. Joseph Stringer is a tenured social studies teacher, but has no 

tenure as a supervtsor. This is the substance of the record. 

The parttes have agreed that the case presents no genuine fact dispute and IS 

npe for summary decision. N.J.A.C. 1 1-12.5; Judson v. Peoples Bank & Trust Co. of 

Westf1eld, 171'!l67 ( 1954). 

Pet!t1oner contends that apposntment of a non-tenured supervisor to the new 

posttton is violattve of hts tenure rights under Capodilupo v. W. Orange Tp., Ed. Bd., 

218 til. Super 510 (App D1v. 1987) and Bednar v Westwood Bd. of Educ., 221 ~ 

Super. 239 (App. Div. 1987). Respondent counter$ that these cases are not applicable 

because we are here dealing with two tenured social studies teachers and as a result 

respondent was free to choose among them. Moreover, respondent believes that 

pet1t1oner had tenure m the title of Soc1al Studies Chairperson which was abolished, 

and that he has no rights with respect to the new position. 

Pet1t1oner's position appears to be cons1stent with the regulatory framework 

and decisional law. Respondent would characterize the matter as a choice between 

two tenured teaching staff members to a new position in which neither had priority. 

Yet, petitioner is also a tenured supervisor and thus in a reduction in force is entitled 

to a supervisor's position for which he •s certified as against a non-tenured 

superviSOr. Capod1lupotBednar; see also, Schaeffer v. Bd. of Ed. of So. Orange­

Maplewood, {N.J. Comm'n. of Ed. Mar 14, 1988); Herbert v. Sd. of Ed. of 

Middletown (Comm. Dec. July 25, 1989). While Joseph Stringer may be qualified for 

the position, he 1s not free to retain 1t m the face of petitioner's tenure claim . 

. 2. 
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Based on the foregoing, it is my conclusion that petitioner is entitled to the 

posit1on of Cultural and Social Studies Supervisor with its corresponding title of 

Department Chairperson and it is ORDERED that he be so mstated with ail salary, 
benefits and emoluments, retroactive to September 1, 1989. 

Th1s recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However. 1f Saul Cooperman does not so act m 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with N.J.S.A. 52: 14B-10(c). 

I hereby FILE this initial decision with SAUL COOPERMAN for consideration. 

'~~ /~/.-
SOLOMON A. M ER, AU Date 

Receipt Acknowledged: 

Date DEPARTMENT OF EOUCATIOI't' 

Date OFfiCE OF AOMINISTRATI'o't! LAW 

jz 

. 3 
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JAMES P. ROGERS, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF HIGHLAND 
PARK, MIDDLESEX COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Admini strati ve Law have been reviewed. The Board's exceptions were 
timely filed pursuant to N.J.A.C. 1:1-18.4. 

The Board's exceptions aver that the ALJ erred when he made 
the following determination on page 2 of the initial decision: 

Petitioner's position appears to be consistent 
with the regulatory framework and decision of 
law. Respondent would characterize the matter as 
a choice between two tenured teaching staff 
members to a new position to which neither had a 
priority. Yet, Petitioner is also a tenured 
supervisor and thus in a reduction in force 
entitled to a supervisor's position of which he 
is certified as against a non-tenured supervisor. 

As to the above the Board avers that a Sqj,letvisor is not 
automatically entitled under Capodilupo, supra, or Bedna~. supra, to 
any supervisory position held by a nontenured supervisor. The 
supervisor 111ust have served and achieved tenure \lnder the 
appropriate certificate in order to make a claim under those two 
cases. By way of example it avers that: 

***assuming that Petitioner is this case 
possessed an English supervisor certificate, he 
could not malc:.e a claim to entitlement to the 
English supervisory position if that position 
were currently held by a non-tenured supervisor. 
Mere certitication is insufficient without 
service and achievement of tenure under that 
certificate and the Initial Decision is therefore 
based upon an incorrect statement of the law. 

(Board's Exceptions, at p.3) 

The Board also avers that neither Schaeffer, supra, nor 
Herbert, supra, support the ALJ's analysis in this matter. Of this 
it contends, inter alia, that: 

Contrary to Judge Metzger's Initial Decision, the 
law as currently established by Commissioner's 
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decisions is that the Capodilupo/Bednar exception 
applies only when a tenured employee seeks a 
position held by a non-tenured person. There is 
no case law to support Judge Metzger • s proposi­
tion that the exception also applies as between 
two tenured individuals merely because the 
incumbent whose job is being sought is not 
tenured, for example, as a supervisor. To 
examine the scope of the tenure protection is to 
engage in a seniority analysis. and it is clear 
that seniority has no application to this case. 

(Id., at p. 5) 
.. 

Moreover, the Board argues that assuming arguendo that the 
Commissioner upholds the initial decision, it should not be 
responsible for the retroactive salary and benefits ordered by that 
decision. In support of this the Board argues that it would be 
grossly inequitable to order such relief as it acted in good faith 
and consistent with then existing case law. The Board points out 
that it appointed Joseph Stringer in the spring of 1989 prior to the 
Commissioner's decisions involving the scope of Capodilupo and 
Bednar, including Herbert, cited by the ALJ. 

Upon review of the record and the Board's exceptions, the 
Commissioner is in full agreement with the findings and conclusions 
of the Administrative Law Judge and adopts the initial decision in 
its entirety. The Board's argument that a nontenured supervisor may 
be assigned to a supervisory position for which a tenured supervisor 
is qualified to hold by virtue of his or her certificate because the 
nontenured supervisor is tenured as a teacher is without merit. 
Further, the Board's example cited above reflects a misunderstanding 
of the state of the tenure laws in New Jersey. 

rirat1y, it must be emphasized that there is no such entity 
as "an English supervisor certificate." (emphasis supplied) (Id., 
at p. 3) Unlike the seniority regulations wherein each supervisory 
position is a separate category, a supervisory certificate is 
general, not specific to a subject area. 

While the Board is correct in arguing that a supervisor 
must have served and acquired tenure under such certificate, it is 
in error when maintaining that a tenured supervisor subject to a 
reduction in force could not make a claim to a supervisory position 
related to English if it were held by a nontenured supervisor 
because the tenured supervisor had not served in the area of English. 

In the instant matter, petitioner has acquired tenure as a 
supervisor and is, therefore, in a reduction in force circumstance 
entitled to !QY position held by a nontenured supervisor. 

As to the Board's arguments with respect to the issue of 
back pay and emoluments, the Commissioner finds them without merit 
as well. Notwithstanding the Board's arguments to the contrary, 
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petitioner is entitled to such relief since he was improperly denied 
the contested supervisory position. Capodilupo and Bednar were long 
since decided by the courts when the Board took its action in 1989. 
Moreover, it is noted that Schaeffer is virtually identical to the 
issues in dispute . her.ein and was decided in March 1988 by the 
Commissioner and affirmed by the State Board in March 1989. Thus, 
both decisions were prior to the Board's action herein. 

Accordingly, the initial decision is adopted as the final 
decision in this matter for the reasons stated therein. 

COMMISSIONER OF EDUCATION 

•• 

690 

You are viewing an archived copy from the New Jersey State Library.



JAMES P. ROGERS, 

PETITIONER-RESPONDENT, 

v. 

BOARD OF EDUCATION OF HIGHLAND 
PARK, MIDDLESEX COUNTY, 

RESPONDENT-APPELLANT. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, May 10, 1990 

For the Petitioner-Respondent, Wayne J. Oppito, Esq. 

For the Respondent-Appellant, Sills, Cummis, Zuckerman, 
Radin, Tischman, Epstein & Gross (James L. Plosia, 
Jr .• Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. We reiterate that, having 
achieved tenure in the separately tenurable position of 
"supervisor," Petitioner was entitled to tenure protection following 
a reduction in force in any supervisory assignment for which he was 
qualified by virtue of his certification as against individuals with 
no tenure as supervisors. See Bednar v. Westwood Bd. of Ed. , 221 
N.J. Super,. 239 (App. Div. 1987), certif. def1., 110 N.J. 512 (1988); 
Capodilupo v. West Orange Bd. of Ed .• 218 N.J.Super. 510 (App. Div. 
1987), certif. den., 109 N.J. 514 (1987); Herbert v. Board of 
Educatio"'il'OftheTownship of1ilddletown, decidectby the State Board 
of Education, August 1, 1990. 

September 5, 1990 
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~tutr uf Nrm llmil'H 

OFFICE Of ADMINISTRATIVE LAW 

BARKER BUS CO., lNC., 

Petitioner, 

v. 

MILLBURN TOWNSHIP BOARD OF 

EDUCA'nON AND lllELNI BUS 

SERVICE, lHC., 

Respondent. 

Hayward F. Day, Jr., Esq., for petitioner 

DECISION AND ORDERS ON 

CROS8-MOTIONSPOR 

SUMMARY DECISION 

OAL DKT. NO. EDU 4833-89 

AGENCY DKT. NO. 204-6/89 

Steven B. Hoskins, Esq., for respondent, Millburn Township 13oard of E.ducalh>n 

(McCarter &: English, attorneys) 

Patricia B. SanteUe, Esq., for respondent, Melni Cus G;;rvi..:o::, Im:. ii?itney, Hardin, 

Kipp &: Szuch, attorneys) 

BEFORE JOHN R. TASSINI, ALJ: 

STATEMENT OP THE CASE 

Petitioner, Barker Bus Co., Inc. ("Barker") and respondent Melni Bus Service, 

Inc. ("Melni") submitted bids for a contract to provide transportation for children in the 
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school system operated by the respondent Millburn T, 'lnship Board of Education ("Board"). 

Barker's bid was lower; however, it did not comply with the Board's specifications. The 

Board rejected both bids and advertised for new bids on the contract. See, ~ 
18A: l8A-1 ~ ~· Barker contends that (1) its original bid's lack of compliance should 

have been waived as minor, inconsequential and therefore curable; (2) it should have been 

afforded an opportunity to amend and cure any defects in the bid; and (3) the Board 

should have awarded the contract to it. 

Barker moves for summary decision In its favor and the Board has filed a cross 

motion for an order dismlsalng Barker's petition with prejudice, submlttinr that the lack 

of compliance relates to material non-waivable bid conditions and that Barker's bid was 

properly rejected. See, ~ 18A:l8A-22. 

PROCEDURAL HJSTORY 

On June 30, 1989, Barker's verified petition was filed with the Commissioner 

of the Department of Education ("Commissioner"). See, ~ lBA:S-10. The 

Commissioner transmitted the matter to the Office of Administrative Law ("OAL") where 

on July J, 1989, it was filed as a contested case. ~ 52:148-1 ~ ~·· ~ 

52:14F-l ~~·and N.J.A.C. 1:1-3.1. 

On July 7, 1989, the parties argued Barker's motion for emergent relief 

(contained in its verified petition), i.e., an order temporarily restraining the Board from 

proceeding with the rebidding. See N.J.A.C. 1:1-12.6. On that day, 1 entered an order 

denying the motion and providing for discovery and a plenary hearing. On July 21, 1989, 

the Board's answer and defenses were filed with the Commissioner and they were later 

transmitted to the OAL. 

The matter was scheduled for hearing beginning on January 8, 1990, but was 

adjourned at Barker's request to allow for cross motions for summary judgment. On 

January 22, 1990, I received a stipulation or dismissal or Barker's claims against Melni, 

executed by Barker's and Melni's attorneys. On March 7, 1990, Barker's motion papers 

were filed and on March 21, 1990, the Board's motion papers were filed. 

-2-
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FINDINGS OF FACT 

Given the facts not in dispute, as set out in the July 1, 1989 order and the 

exhibits indicated, I FIND the following Facts: 

On JWle 8, 1989, the Board advertised for bids for its public school 

transportation contract for the 1989-1990 school year. 

The Board's bid specifications required, among other things that (1) the bid be 

submitted on an annual basis, (2) the bid contain a list for "'dentification of Vehicles 

Proposed for Use", {3) the bidder's representative's signature on the bid bond be witnessed 

or acknowledged and {4) the bidder's surety's signature on the bid bond be witnessed or 

acknowledged. See, BOE-1. 

Barker did not question or challenge any of the Board's specifications prior to 

submitting its bid. 

On June 20, 1989, Barker and Melni made timely submissions of their bids and 

were the only bidders. 

On June 20, 1989, the Board opened and reviewed the bids: Melni's bid was 

$250,712, and it complied with the Board's bid specifications. ~· M-1. Barkers bid was 

$239,547; however, it faUed to comply with the Board's specifications as follows: (l) 

Barker's bid was made on a 2!!: diem basis, (2) Barker submitted no list identifying the 

vehicles to be used, (3) Barker's representative's signature was neither witnessed nor 

acknowledged, and (4) Barker's surety's signature on the bid bond was not witnessed or 

acknowledged. See, D-2. 

After the opening of the bids, the Board's assistant superintendent (l} 

attempted to calculate Barker's bid on an ~ basis based on the 2.!!.!: diem information 

in its bid, (2) telephoned Barker and had a "general discussion about the vehicles Barker 

intended to use in servicing the contract" and (3) telephoned a representative of Barker's 

surety and was assured that, despite the absence of the witnessed signature or 

acknowledgement, the surety bid bond was valid. See, B-3 and BOE-2. 

-3-
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Given the assurance by Barker's surety, the Board waived Barker's failure to 

comply with the requirement that the surety's signature be witnessed or acknowledged. 

The Board refused to waive the Collo••-.ng deficiencies: (1) Barker's failure to 

submit a bid on an annual basis and (2) Barker's failure to submit a list identifying the 

vehicles to be used in the school transportation contract for th~·l989-1990 school year. 

Melni objected to the Corm of Barker's bid because of the above failure to 

comply with the bid specifications. On June 26, 1989, the Board, acting in good faith, 

voted to reject both bids and rebid the contract on July 10, 1989. 

Presumedly, the result of the rebidding was not agreeable to Barker; however, 

the moving papers have not made this clear. 

LEGAL DISCUSSION A1ID CONCLUSIONS 

Barker has moved tor summary decision, contending that (1) its noncompliance 

with the specifications was minor and inconsequential and therefore (2) the Board was 

obliged to waive same and award it the contract. The Board has eross moved, submitting 

(1) it hils an "unconditional right" to reject any nonconforming bid and (2) Barker's non­

compliance was material and could not be waived. 

Motions to dismiss or for summary decision are an efficient means of disposing 

of litigation, available when there are no genuine issues of material fact. However, such 

a motion must be carefully considered, particularly when the public interest is involved. 

The burden of proof is upon the movant and all reasonable inferences must be drawn in 

favor of the opponent of the motion, whose papers must be indulgently treated. See 

N.J.A.C. 1:1-12.5, R. 4:46-2, and Judson v. Peoples Banlc &: Trust Co. of Westfield, 17 

N.J. 67 (1954). 

The Public Schools Contracts Law ("Law") governs the process of contracting 

with a board of education "for the performance of work or the furnishing or hiring of 

services, materials or supplies" (with the exception of contracts of employment). See 

N.J.S.A. lBA:lBA-1 !tl ~·• See particularly, N.J.S.A. 18A:l8A-2(c) and N.J.S.A. 

lBA:lBA-3. 

-4-
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The Law provides for a bidding process in which notice of contract 

"specifications" is to be given by publication. Specifications ensure that all bidders bid on 

the same thing and the public knows what a bidder must give and the board must receive. 

The Law does not permit a bidder to supplement his bid in essential details, i.e, where the 

bid is lacking or uncertain in material or "essential information" it is invalid. 

Belousofsky v. Board of Education of City of Linden, 54 N.J. Super. 219 (App. Div. 1959). 

That is to say, minor or inC~f!Sequential conditions may be sensibly or practically resolved; 

however, material conditions in bidding specifications may not be waived. Terminal 

Const. Corp. v. Atlantic Cty Sewerage Auth., 67 N.J. 403, 411 (1975). 

Given the above, if (1) the submission of a bid on an annual basis and (2) the 

submission of a list identifying the vehicles to be used were material conditions, then they 

could not be waived and Barker's bid was properly rejected. 

Conditions requiring a detailed description of materials or proof of present 

ability to perform have been found to be so material that they should not to be the subject 

of waiver. ld. at 411-412. The condition that a school bus transportation contract bid be 

described on a destination and length of run basis has been found to be material and not 

satisfied by a bic! made on a charter basis. 1\olfe v. Board of Ed., Ramapq Jndian Hills, 

OAL DKT. EDU 3960-80, (Aug. Zl, 1980), adopted, N.J. Comm. of Ed. (Oct. 8, 1980.) 

Here the Board's specifications clearly required a bidder to submit bids "on a 

per annum basis." This is a reasonable request and a bidder should not reasonably expect 

the Board to transpose his ~diem figures into a ~ ~ bid. Such calculations are an 

invitation to mistakes and/or confusion. 

The Board's specifications also clearly required a bidder's identification of .. 
vehicles (or replacement of like or fewer years of age). This is also a reasonable way to 

ensure safe and reliable transportation of school children and compliance with 

Department of Education regulations relating to age of vehicles, equipment, inspections, 

etc. ~. ~· N.J.A.C. 6121-1.4, N.J.A.C. 6:21-5.1 tl ~·• N.J.A.C. 6:21-13.2(h) and 

N.J.A.C. 6:21-18.1. 
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Given the above, I PIHD and CONCLUUE that Barker's noncompliance was 

material and not waivable. That is, the Board's specifications should not to be reduced to 

the status of a "polite request." Pucillo v. Mayor and Council of borough of New Milford, 
73 N.J. 349, 356 (1977). 

The Legislature has recognized the significance of a bidder's failure to meet 

bidding specifications and the Board's rights in such circumstances: 

No bid shall be accepted which does not conform to the 
specifications furnished therefor. Nothing contained in this 
chapter shall be construed as depriving any board of education of 
the right to reject all bids. N.J.S.A. 18A:l8A-22. 

Given the material defects in Barker's bid and the Board's unquestioned good 

faith in rejection of the bids, I PIHD and CONCLUOB that Barker's bid was properly 

rejected. Cardell, Inc. v. Tp. of Woodbridge, 115 N.J. ~· 442, 45D-451 (App. Div. 

1971), certif. den., 60 N.J. 236 (1973). 

ORDERS 

I DENY Barker's motion for summary decision. 

I GRANT the Board's motion for summary decision. 

I ORDER Barker's petition DISMISSED with prejudice. 

This recommended decision may be adopted, modified or rejected by the 

COMMJSSIONBR OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 
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I hereby FILE my Initial Decision with SAUL COOPERMAN for consideration. 

Receipt Acknowledged: 
' --,. ~ I . I 

l; )• ... ' >-1 \.#. ~~ DEPAR~:ATIDN. DATE 

DATE 
APR 2 19!1 

km 
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BARKER BUS CO. , INC. , 

PETITIONER, 

V. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF MILLBURN, ESSEX COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. as have exceptions 
by petitioner and replies thereto by respondent, both timely filed 
pursuant to N.J.A.C. 1:1-18.4. 

In its exceptions, petitioner (hereinafter "Barker") 
reiterates its position that respondent (hereinafter "the Board") 
had not only the right, but the duty. to waive the two 
irregularities that resulted in rejection of its bid. Barker avers, 
contrary to the holding of the AW. that these irregularities were 
minor and inconsequential, and that they had no bearing on the bid 
differential such that the other bidder would have been prejudiced 
by the waiver or that the spirit of the Public Schools Contracts Law 
would have been violated. Further, because the public would have 
benefited by Barker • s considerably lower bid. the Board actually 
failed in its duty under the Law by refusing to waive Barker's 
defects. 

Wi tit respect to having lubmi tted its bid on a per diem 
rather than an annual basis, Barker contends that there was no 
possibility of confusion or inconsistency in that there were only 
two bidders and the calculation necessary to convert its bid to an 
annual basis was a simple one performed "on the spot" at the opening 
of bids; and that by this very act, together with the fact that the 
bid was not immediately rejected upon discovery of the error. the 
Board waived its right to rely on this irregularity as a basis for 
rejection. With respect to failing to submit .. a list of vehicles. 
Barker contends that it "had not yet decided whether to utilize 
presently owned vehicles to service the Millburn contract or to 
purchase new ones for that purpose [so that it] purposely did not 
provide a list of vehicles, and [that it] intended to discuss with 
the Board, after the bid. the specific type and age of vehicle [to 
be used]." Moreover, it could have provided such a list "within a 
matter of minutes at the bid opening if [it] had been given the 
opportunity to do so, or if there was any indication at all that an 
object ion was to be filed." (Exceptions. at pp. 2-3) 

In reply, the Board argues that no case law supports 
Barker's contention that where only two bids are submitted and one 
is defective, the Board should allow the defective bid to be cured 
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at the moment of bid opening; to the contrary. case law holds that 
regardless of the number of bidders, the Board cannot be expected to 
perform the calculations that a responsible bidder should have 
performed. Rolfe. supra Further. Barker's contention that its ~ 
diem bid could not possibly result in confusion is belied by 
Barker's own questions about the number of days used to multiply its 
per diem rates. (Brief in Support of Petitioner's Motion for 
Summary Decision, at pp. 8-10) With respect to the missing list of 
vehicles, Barker's exceptions make a factual argument not raised 
before the AW and unsupported by affidavit, so that the 
Commissioner should not entertain it. Ultimately, the Board argues, 
it has the statutory right to reject any and all nonconforming bids 
(N.J.S.A. 18A:l8A-n. 18A:39-5), and Barker has not shown that the 
Board acted improperly by doing so in this instance. 

Upon careful review of this matter, the Commissioner 
concurs with the ALJ that the defects of Barker's bid were material 
and that the Board's determination to reject both Barker's and 
Melni's bids and proceed to rebid was appropriate under the 
circumstances. 

It may be true that the defects in Barker's bid were 
susceptible to easy remedy in purely practical terms, in one case by 
translating a ~ diem bid into a ~ annum by using an agreed-upon 
multiplier. in the other by produc1ng a list of vehicles proposed 
for use. However, the ease with which a bidder might have 
hypothetically been able to address the deficiencies of his bid does 
not alter their nature with respect to materiality under the Public 
Schools Contracts Law. In this case, the bid actually submitted in 
response to the Board's published specifications failed to address 
the requirements established therein as the common basis for 
bidding. not merely with respect to technical form 4nd ~inor detail, 
but in the cornerstone matters ot vehicles to be us•d 4n~ the basis 
for administration of the contract. The Board was under no 
obligation to permit these defects to be cured, nor did Assistant 
Superintendent Brennan's informal per annum calculation constitute 
any such cure or waiver of the Board's right to object to defects. 
To the extent that the Board might have entertained a waiver in its 
disc ret ion. it must be observed that Melni cited Barker • s defects in 
correspondence dated the very day after bids were opened (Exhibit 
BOE-3), so that the Board had ample reason to believe that, had it 
permitted cure and accepted Barker's bid on that basis, it might be 
deemed to have prejudiced Melni, who had complied precisely with the 
stated specifications, and would very likely have been subjected to 
challenge. Instead, by rejecting both bids and proceeding to a 
prompt rebid, the Board gave Barker an opportunity to cure its 
defects and re-compete with Melni on a clear common basis, while 
protectin~ the public through its refusal to accept the higher Melni 
bid outr1ght solely because the Barker bid was defective, and 
through its avoidance of protracted legal proceedings and 
unnecessary delays in arranging for services. Under the 
circumstances, the Board's decision was both proper and appropriate, 
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and the record provides no basis on which the Commissioner could 
disagree with the ALJ's assessment that the Board at all times acted 
in good faith.* 

Accordingly, the initial 
Administrative Law dismissing the 
affirmed for the reasons stated 
Commissioner's comments above. 

IT IS SO ORDERED. 

~ .. d 'lion of the Office of 
instdnt Petition of Appeal is 
the, · in as amplified by the 

COMMISSIONER OF EDUCATION 

* The Commissioner here notes that Barker's arguments to the effect 
that the Board's specifications were unreasonable or inconvenient to 
the bidder are inappropriate in this context, as they amount to an 
after-the-fact challenge to the specirications themselves by a'party 
who bid under them without complaint. 
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OFFICE OF ADMINISTRATIVE LAW 

REBECCABARUFFI, ANTHONY LEHNER 
and MABJT GAYNOR, 

Petitioners, 
v. 

MORRIS HILLS REGIONAL WGH 
SCHOOL BOARD OF EDUCATION, 

RespondenL 

Stephen B. lfunter, Esq., Cor petitioners 
(Klausner, Hunter &: Oxfeld, attorneys) 

Monica Olszewski, Esq., for respondent 

I'NlTIAL DECISION 

OAL DKT. NO. EDU 6538-89 

AGENCY DKT. NO. 260-8/89 

(Greenwood, Young, Tarsllis, Dimiero &: Sayovitz, attorneys) 

Record Closed: .vlarch 13, 1989 Decided: ;-;tarch 29, 1989 

BEFORE WARD B.. YOUNG, ALJ: .. 
Tenured teaching staff members Anthony Lehner and Marit Gaynor alleged their 

tenure rights were violated upon a reduction ill force when the Board acted to assign then 

non-tenured Peter Lazzaro to a position as "In School Suspension/Remedial Teacher" (ISS) 

and rejected their applications for same. (Rebecca Baruffi withdrew as a petitioner). 

The Board avers it acted properly in the exercise of its discretionary authority to 

limit qualifications for the position of lSS to those applicants who possess instructional 

certification endorsements in English, Social Studies, Mathematics, Science, Business, and 

Special Education. 

Nt!wlt!nn J, An Equal Opportunily Employer 
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The matter was transmitted to the OCfice of .\dministrative Law as a eontested 

case on August 30, 1989 pursuant to N.J.S.A. 52:14F-l ~ ~·· was preheard on November l, 

1989, and proceeded to plenary hearing on February 5 and 6, 1990. Post-hearing briefs 

were submitted and the record closed on :vtarch 13, 1990. 

The following FINDINGS OP FACT are adopted as the result of stipulations, 

admissions in pleadings, and a review of testimonial and documentary evidence: 

1. Petitioner Anthony Lehner is a tenured teaching staff member, 

employed by respondent since September 1984, and possesses 

instructional certificates issued by the New Jersey State Board of 

Examiners with endorsements in Industrial .\rts and Technical 

Occupations {Electronic Technology). See, P-1, P-2. 

2. Lehner was noticed of a reduction in force under date of April 25, 

1989 and was terminated as of June 30, 1989. See, P-3. 

3. Lehner applied for the 1989-90 position of In School 

Suspension/Remedial Teacher, but was noticed of his rejection under 

date of June 6, 1989 for not possessing a certification endorsement 

deemed by the Board to be a requirement. See, P-13. 

4. Petitioner Marit Gaynor is a tenured teaching staff member, 

employed by respondent since April 6, 1975, and possesses 

instructional certificates issued by the New Jersey State Soard of 

Examiners with endorsements in Health Education, Physical 

Education and Driver Education. P-4, P-5. 

5. Gaynor was noticed of a reduction in force under date of April 25, 

1989 and was terminated as of June 30, 1989. See, P-6. 
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s. Gaynor applied for the 1989-90 position of In School 

Suspension/Remedial Teacher, but was noticed of her rejection under 

date of June 6, 1989 for not possessing a certification endorsement 

deemed by the Board to be a requirement. See, P-11. 

7. On or about May 24, 1989, two vacancies for In School 

Suspension/Remedial Teacher were posted for the 1989-1990 school 

year, which incorporated the following qualifications: Possess a :"{ew 

Jersey State Standard Teaching Certificate in either of the following 

subject areas: English, Social Studies, Mathematics, Science, 

Business, Special Education. See, P-7. 

8. Elmer R. Losey, Jr., a tenured teacher of English first employed by 

respondent in September 1972, applied for a transfer to the position 

of In School Suspension/Remedial Teacher for the 1989-90 school 

year. 

9. Peter Lazzaro was first employed by respondent for the 1986-1987 

school year as a certified teacher of Business/Data Processing, and 

continued in the assignment of micro-computer programming through 

the 1988·1989 school year. His position was abolished for tht 1!1.89-

1990 school year and he applie<l for the position of In School 

Suspension/Remedial Teacher for the 1989-1990 school year. 

10. Losey and Lazzaro were appointed by respondent to 1989-1990 

positions as In School Suspension/Remedial Teachers at its June 26, 

1989 Board meeting. See, R-12. 

ll. Lazzaro did not acquire tenure until his first day of employment in 

September 1989. 
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12. Respondent's agent, Randel Kanter, Dire~tor of Edu~ational and 

Administrative Servi~es, was advtset.l by Norman J. Provost, 

Educational Specialist, representing the \1orris County 

Superintendent of Schools, that the position of In School 

Suspension/Remedial Tea~her is a re~ognized title which only 

requires an instructional certificate. See, P-9. 

RELEVANT TESTIMONIAL EVrDENCE 

The Superintendent of Schools, Dr. James J. McNasby, testified that the 

administrative staff raised concerns about needed improvement in the rn School 

Suspension {iSS) program. Previous to 1989-90, various teachers were assigned to the 

program for one period a day. A lack of continuity was detected which resulted in the 

creation or two full-time positions. 

\llcNasby stated that pupils are assigned to the program for three days as the 

result of rules violations. Regular teachers or pupils assigned provide assignments to ISS 

teaehers who then monitor and assist to ensure completion of them. He testified that 

:\1orris County Superintendent Snow advised him that only an instruetional ~ertifieate was 

required. 

High school prineipal George N. Smith testified that he and andther high sehool 

;:>rineipal interviewed the five or six applicants who possessed the required endorsement. 

:1e stated that teaehers with remedial/basie skills experience and/or training were sought, 

and that the interview team determined that Losey and Lazzaro were deemed to t>e the 

best applicants, notwithstanding they had no basic skills experienee. 

Suceessfu.l. applicant Lazzaro, who was appointed by the Board to the 1989-90 

position as In School Suspension/Remedial Teacher prior to his acquisition of tenure, 

testified that his highest priority in the rss program is the pupil's completion of teacher 

assignments. He stated that he had experien~ed no difficulty working 
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with pupils in the-areas of English, Social Studies, and Mathematics, notwithstanding that 

he does not possess any endorsements in these areas. 

The respondent's District Director of Instructional Services, Kathleen Fuchs, 

testified that any certified teacher could teach in the ISS program, but she does not 

consider Health and Physical Education and Technology courses to be academic. 

Industrial Arts teacher Donald A. Slezak testified that Technology is considered 

an academic area, and that although ten of fifty pupils have participated in the ISS 

program, there has been but one communication between the ISS teacher and himself, 

which was initiated by him when a pupil's work product had not been returned to him. 

RELEVANT DOCU)IIENTARY EVIDENCE 

A document entitled Educational Plan and Proposed Budget incorporates a 

mission statement as follows: 

The In School Suspension Program is designed to both punish and 
remediate students who have purposely violated school rules 
and regulations. The program octers the studen~s W 
opportunity to continue aoadtntic study while excluded frQ(l'l 
their regular program. In addition, the program should provide 
the opportunity Cor the student to bring about positive changes 
in behavior. (See, R-1). 

Superintendent McNasby incorporated recommendations concerning the ISS 

program in a memo to the Board under date of May 19, 1989 which included the following: 

''Teaching classes will concentrate on basic computation, communication and reading 

skills." See, R-4. 

Elena J. Scambio, Essex County Superintendent, transmitted a memo to Northern 

County Superintendents under date of February 5, 1988 which addressed certification 

requirements "to teach basic skills remedial classes in the area oC communication 
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(Reading/Writing):" An attached chart to the memo indicates required certification of 

Elementary, Reading, English, English/Reading, and :'.1athematics for the concentration 

areas indicated in the :'.1cNasby memo for secondary level remedial programs. R-5 

!!ttat.:!hment. 

The philosophy of the ISS program is embodied in a curriculum dot.:!ument which 

states: "The major golil of the ISS/Remedial Program is to decrease the number of 

students who are repeated offenders." It includes Cive units and' incorporates instrut.:!tional 

objet.:!tives, materials, and subject matter content. See, R -7. 

A procedure and data document indit.:!ates "The purpose of the ISS/Remedial 

Program is to allow the student to eontinue his or her aeademic work while on 

suspension." See, R-9. 

Extensive testing and Suspension Learning Paekets were admitted into evidence, 

presumably to demonstrate the professional skills needed by the teacher to implement the 

ISS program. See, R-11. 

DISCUSSION 

The extensive_ recitation or testimonial and documentary evidence was 

incorporated herein to establish a foundation for addressing the issues. 

The petitioners in this dispute were excluded as applicants because they lacked 

the certification endorsements required £or consideration. It is not known if the 

endorsement qualifications were determined administratively or by Board resolution as 

the record is void of any Board action other than the appointments of Losey and Lazzaro. 

The ISS program is characterized as remedial. The administrative interview 

team selected the successful applicants and sought teachers with basic skills training 

and/or experience, but the Board employed one teacher with an English endorsement, and 

another with an endorsement in Business/Data Processing. 
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[t is not- the function of the undersigned to address the genesis of the ISS 

program or assess it. It is no secret that pupils who violate school rules create 

administrative disciplinary' problems, and that out of school suspensions also have ereated 

school-home and school-community relations problems in many districts. The ISS program 

is deemed herein to be the prerogative of the local district as a means to address these 

problems. The issue herein is whether discretion is abused in the implementation of this 

program which allegedly has violated the tenure and/or seniority rights of petitioners 

through the restrictive endorsement qualification. 

ARGU:VJENTS OF COUNSEL 

Petitioners initially rely on Dowding v. Monroe Township Board of Education, 

1989 S.L.D. __ (decided :vtarch 7, 1989) for the proposition that the position of in-school 

suspension teacher is an instructional assignment in a recognized title which does not 

require approval of the County Superintendent, and which may be filled with any teacher 

holding an instructional certificate regardless of the endorsements. The Commissioner 

also stated that seniority accrues "within the area of his instructional endorsement." 

Petitioners also rely on ~· G:ll-5.1 and 6:11-7.3 for the proposition that 

teacher preparation and certification standards for the instructional certificate are 

distinguishable only by subject matter requirements for specific endorsements. 

The thrust of petitioners' arguments is the alleged circumvention of 1-{.J.S.A. 

18:\:28-12 and violation of their tenure rights by the exclusivity of the endorsement 

qualifications. They cite Capodilupo v. West Orange Tp. Bd. o{ Ed., 218 N'.J. ~· 510 

(1987) and Bednar v. Westwood Bd. of Educ., 221 N.J. Super. 239 (1987) for the proposition 

that untenured personnel cannot be retained as against a qualified tenured teacher. 

Petitioners also cite Burke v. Board of Education of the Borough of Union Beach, 

1988 S.L.D. __ (decided June 29, 1988) for the proposition that qualificatfons 

established by a Board which are beyond those of certification may not serve to thwart an 

individual's tenure and seniority rights. 
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The Board <!Ounters with reference to Van Os v. Bd. of Educ. of the Twp. of 

Cinnaminson, 77 ~· 1040 and Tirico v. Little Ferry Bd. of Edue., 1984 S.L.D. __ 

(decided January 19, 1984) in support o{ its belief it is empowered to establish 

qualifications beyond the requirements of the statutory or regulatory schemes if deemed 

to be reasonable and do not contravene either scheme. 

FURTHER DISCUSSION, FINDINGS, AND CONCLUSIONS 

The authority of the Board to require specific endorsements which excluded 

petitioners from <!Onsideration for the positions at issue and circumvented their tenure 

rights is the gravaman of this dispute. 

~othwithstanding the !'vfcNasby and Smith testimony and documentary evidence 

that indicate a desired concentration on basic computation, communication and basic 

skills objectives, Peter Lazzaro testified his priority is to get pupils to complete the 

!lSSignments of their regular teachers. These assignments are, in most cases, in subject 

areas in which neither Losey or Lazzaro possess endorsements. 

The Appellate Division in Bednar, citing Lichtman v. Ridgewood Bd. of Ed., 93 

~.J. 362 (1983) and CapodiluP?, stated at 242 that competing rights for non-tenured 

teachers are not created or authorized by statute. The court in that matter also said at 

243. 

N.J.S.A. 18A:28-10 declares only the rights inter sese of tenured 
teachers in a RIP. Among them, seniority ts determinative. 
But, the statute does not authorize regulatory dilution of tenure 
rights by artording a non-tenured teacher "seniority". 

I FIND the endorsement qualifications excluding petitioners from eligibility for 

consideration for the positions of In School Suspension/Remedial Teacher to be 

unreasonable and which circumvent their tenure rights, whether by design or 

happenstance. They must therefore be set aside. 
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1 FURTHER FIND the seniority rankings of the teaching staff members involved 

in this dispute, with the greatest first, to be Losey, Gaynor, and Lehner. These findings 

result in the CONCLOSION that teaching staff member Losey is entitled to retain his 

position as teacher in the LSS program, and that petitioner Gaynor is entitled to the 

position currently held by Peter Lazzaro. 

IT IS THEll.EPORE ORDERED that Vlarit Gaynor be reemployed as a 

replacement for Peter Lazzaro as a teacher in the ISS program, and is to be made whole 

by the compensation of lost salary due to the violation of her tenure right. Said 

compensation shall be mitigated by any earnings realized during the period from 

September I, 1989 to her reinstatement for days and during hours she would have been 

gainfully employed by respondent if her tenure right had not been violated. 

This recommended decision may be adopted, ~odiCied or rejected by the 

COMMlSSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Commissioner Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:148-10. 

llleret>y Fll..E this Initial Decision with Saul Cooperman for c•msideration. 

DATE. , 

DATE 
APRl M 

g 
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REBECCA BARUFFI, ANTHONY LEHNER 
AND MARIT GAYNOR, 

PETITIONERS, 

v. 
BOARD OF EDUCATION OF THE MORRIS 
HILLS REGIONAL SCHOOL DISTRICT, 
MORRIS COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Board's exceptions and 
petitioners' reply thereto were timely filed pursuant to N.J.A.C. 
1:1-18.4 and are summarized below. 

The Board • s exceptions indicate that it believes the AW 
failed to recognize and address the full ambit of the "In-School 
Suspension/Remedial Teacher" position at issue. The Board avers. 
inter alia, that the decision is fatally flawed because it fails to 
1ncludeconsideration of the job description and testimony related 
to the position which had as a component the remediation of basic 
skills deficiencies. 

More specifically, the Board argues that the central issue 
in the matter is whether it had the authority to create the new 
position and to require the endorsements it did. As to this, it 
contends that the omission of consideration of the job description 
and testimony indicates no weight was accorded to the designated 
goals and tesponsibilities of the ISS/Remedial position, i.e. 
discipline and remediation. The Board reiterates its arguments that 
once remediation was introduced to the ISS program it was 
appropriate for it to frame the job description and 
certification/ endorsement requirements it deemed to be related to 
basic skills remediation. Among other things it argues that: 

The administrative law judge conc.J..uded that 
"endorsement qualifications excluding petitioners 
from eligibility for consideration" were 
unreasonable and circumvented their tenure 
rights, "whether by design or happenstance." 
This conclusion was reached without consideration 
of the ISS/remedial program's parameters and the 
Board's authority to design a program different 
from the ordinary ISS program which is 
essentially "baby-sitting" at worst and is 
"status-quo-focused" at best. 

The evidence demonstrated that. here. the Board 
determined to infuse affirmative remediation of 
the basic skills to a student population that was 
deemed "at-risk". Testimony was provided by 
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Superintendent McNasby and Kathleen Fuchs, 
Director of Instructional Services, that the 
Board considered research, its own and third 
party, that children with academic difficulties 
are most likely to be discipline problems. Thus, 
remediation of basic skills is inherently linked 
to reduction of discipline recidivism. This 
concept formed the basis of the District's 
revamping of the prior unsuccessful ISS program. 
The Initial Decision fails to refer to this 
uncontroverted evidence. 

Without analysis of critical facts. the 
administrative law judge stated: "It is not the 
function of the undersigned to address the 
genesis of the ISS program or assess it." He 
continued: "The issue herein is whether 
discretion is abused in the implementation of 
this program .... " The refusal to assess the 
ISS/remedial program is plain error since, 
without such assessment, it cannot be determined 
whether the Board's discretion has been 
appropriately utilized in requ1r1ng certain 
endorsements. This is the only relevant inquiry 
and the Initial Decision, admittedly, has limited 
its consideration so as to exclude certain key 
facts from its determination. 

(Board's Exceptions, at p. 4) 

In addition to the above, the Board avers that the initial 
decision is unclear as to the legal bas is for its conclusion that 
petitioners' tenure rights have been violated. It maintains that 
Capodilupo. supra, is not apposite to the ~atter since the 
petitioners were not qualified for the positi.onf. It also 
reiterates its arguments that tl'te duties performed by a teacher 
rather than the name given a position controls the deter~ination of 
tenure rights. 

Petitioners' reply to the Board's exceptions avers that it 
is significant that the Board has provided no reference to the 
hearing transcripts to support its assertion that the disputed 
positions herein provide for regular basic skills instruction and 
remediation of basic skills deficiencies. As to this, they maintain 
that no evidence to that effect was in fact presented. More 
specifically, petitioners avow that: 

"'**The fact that the Board of Education would 
prefer that the District • s in-school sus pens ion 
program establish an affirmative basic skills 
remediation component is not dispositive in the 
instant matter wben, as concluded by the 
Administrative Law Judge, the testimony of the 
instructional personnel who presently hold the 
in-school suspension program positions at issue 
established that the priority of the program iJ:L 
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its present form is to assi.~t pupils to complete 
the classroom assignments assigned to the 
students by their regular classroom teachers. 
The assignments were, in most cases. in subject 
areas in which neither incumbent possessed the 
required endorsement to render any effective 
academic assistance to the students in the 
completion of their classroom assignments. 

The present ISS incumbents, Peter Lazzaro and 
Elmer Losey, testified that the students• 
academic teachers were required to assign a 
sufficient amount of work for each student 
involved in the in-school suspension program for 
at least a three day block of time. Mr. Lazzaro 
and Mr. Losey would work with the students. upon 
their request. to attempt to answer questions the 
students had with regard to completing 
assignments that were assigned by the students 
classroom academic teachers. Any instruction 
initiated by Mr. Losey and Mr. Lazzaro during the 
present 1989-90 scho<'l year was limited to self 
image modification training, life skills, and a 
review of learning packets that included among 
other exercises units with regard to "lateness in 
school." "insubordination." "dishonesty." and 
"truancy". 

It was evident throughout the two days of 
hearings in the instant matter that any 
individual with an instructional certificate was 
fully capable of handling the ISS assignment at 
issue during the 1989-90 school year. The 
limited duration; i.e. normally three days, of 
students assigned to the ISS program was hardly 
conducive to any form of traditional academic 
instruction. (emphasis in text) 

(Reply Exceptions, at p. 2) 

Upon review of the record, the Commissioner adopts the 
conclusion of the AW that the endorsement qualifications excluding 
petitioners from consideration for the positions of In-School 
Suspension/Remedial Teacher circumvented their tenure rights. 
Careful review of the record and exceptions indicates that the 
disputed position at issue herein was essentially one of in-school 
suspension and only peripherally one of remediation. Under no 
circumstance is the position purported to be a preventive or 
remedial program as set forth in N.J.A.C. 6:8-6.1. Further, the 
record demonstrates that the program is primarily for students 
assigned to the program due to disciplinary infractions for up to 
three days at a time and that regular teachers of such pupils 
provided assignments to the ISS teachers who monitored and assisted 
them in completion of the assignments. While affirmative 
remediation may be a goal of the program. a review of the job 
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description and record, nonetheless, does not demonstrate that any 
specialized endorsement upon an instructional certificate is 
required for the position. 

The Board correctly argues that it is permitted to 
establish addition?! qualifications beyond the threshold 
qualifications, however, it fails to understand that such additional 
requirements cannot defeat tenure or seniority rights conferred by 
statute. See South River Education Associ at ion et al. v. Board of 
Education of South River, Middlesex County, decided by the 
Commissioner September 9, 1985, reversed State Board November 4, 
1987, aff'd N.J. Superior Court Appellate Division, April 16, 1990. 

Thus, the Administrative Law Judge ruled correctly when he 
determined that the Board was prohibited from setting qualifications 
excluding petitioners from consideration as they were tenured 
teaching staff memb'ers subject to a reduction in force who were 
qualified for the disputed positions. 

The Commissioner does not accept the ALJ's conclusion, 
however. that Mr. Losey was entitled to one of the ISS/Remedial 
positions as he was the most senior of thP teaching staff members in 
the matter. Nowhere in the record is it demonstrated that he was 
subject to a reduction in force, thus his tenure and seniority are 
not at issue in the dispute. Rather, the record demonstrates that 
he requested a voluntary transfer to an ISS/Remedial position which 
the Board granted. 

Petitioners were subject to abolishment of their positions 
in April 1989. Therefore, when the vacancies for ISS/Remedial 
teaching positions became open in May 1989, petitioners should by 
virtue of their tenure rights have been assigned to them as they 
were qualified for the positions. A voluntary transfer of a tenured 
teacher not subject to a reduction in force may not abrogate 
petitioners' entitlement to the vacant positions. As recently 
reiterated by the Court in South River, supra. 

Medford 
July 16, 
teacher 

Tenure, as created by statute, should be 
liberally construed to further its beneficial 
purpose of affording job security to teachers who 
meet its designated time of service. Spiewak v. 
Rutherford Bd. of Ed., 90 N.J. 63, 74 (1982). 
The paramountcy of tenure isrecognized by the 
eligibility-seniority list for reduction in force 
dismissed teachers. The State Board • s approach 
recognized that paramountcy and precludes erosion 
of the legislatively created tenure rights. See ' 
Bednar v. Westwood Bd. of Educ., 221 N.J. Super. 
239, 243 (App. Div. 1987), certif. den. 110 N.J. 
512 (1988). (Slip Opinion, at p. 4)) --

Further. in Balczun v. Board of Education of the Borough of 
Lakes, Burlington County, decided by the Commissioner 
1987. a voluntary transfer of a tenured teacher from a 
of the handicapped position to an elementary teacher 
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position after the teacher's abolished teacher of the handicapped 
position was recreated was set aside because to rule otherwise would 
have eroded the tenure and seniority rights of Petitioner Balczun 
who had also been subject to a RIF ~nd was on a preferred 
eligibility list for an elementary teacher position. 

Accordingly, the recommended decision of the ALJ is 
modified to order the reinstatement of both Petitioner Gaynor and 
Petitioner Lehner to the ISS/Remedial positions together with all 
backpay, emoluments, and benefits less mitigation of any monies 
earned during this period of wrongful termination. 

Notwithstanding the outcome of this decision, the 
Commissioner commends the Board and staff for developing and 
implementing an ISS program that appears to be well-conceived and 
well executed. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

.· 
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OFFICE OF ADMINISTRATIVE LAW 

ROGER STURGES, 

Petitioner, 

v. 

BOARD OF EDUCATION OF 

THE CITY OF ASBURY PARK, 

Respondent. 

Mark J. B11111da, Esq., for petitioner 

INITIAL DECISION 

SUMMARY DECISION 

OAL OKT. NO. EOU 6697-89 

AGENCY DKT. NO. 264-8/89 

J. Peter Sokol, Esq., Cor respondent (McOmber llc McOmber, attorneys) 

Record Closed: March 8, 1990 Decided: April 4, 1990 

BEFORE BRUCE R. CAMPBELL, ALJ: 

Rogel.' Sturges, petitioner, seeks an order declaring tllld the Asi:>ury Park Uoard 

or Education, respondent, (a) has violated N.J.S.A. 18A:30·2.1, (b) requiring the Lloard to 

pay him pursuant to the statute retroactive to the date of an alleged injury and (c) 

awarding him attorney's fees and costs of suit. 

The matter was opened before the Commissioner of Education and transmitted 

to the Office of Administrative Law as a contested case pursuant to~ 52:HB-l!:.!: 

""" lt'rwr /, .~II t.<jiHII Oppurtumu· Emplorer 

716 

You are viewing an archived copy from the New Jersey State Library.



OAL OKT. NO. EDU 6697-89 

~·and N.J.S.A. 52:14F-l!!, ~· Prehearing conferences were held on January 4 and 16, 

1990. Among other things, it was determined that the issues to be resolved are whether 

the petitioner suffered a work-related injury as contemplated in N.J.S.A. 18A:30-2.1 and, 

if so, to what relief the petitioner is entitled, both as to compensation and to attorney's 

fees and costs of suit. 

The Board moved for summary judgment and the petitioner timely filed 

responsive papers. 

For purposes of the motion, the following facts are stipulated: 

1. The petitioner was employed by the Asbury Park Board of Education as a 

school custodian at all relevant times. 

2. During the 1988-89 school year, the petitioner suffered personal injuries 

as a result or accidents arising out of and in the course or his 

employment. 

3. The petitioner's injuries were reported to the Board's workers' 

compensation insurance carrier and to the hospitalization and major 

medical insurance carrier. 

4. The workers' compensation carrier denied coverage for the petitioner's 

injuries because they were not reported in a timely manner. 

5. The hospitalization and major medical carrier denied coverage for the 

petitioner's injuries on the grounds that they should be covered by 

workers' compensation insurance. 

6. By letter dated April 26, 1989, the petitioner by his counsel demanded 

that the Board pay him full salary pursuant to N.J.S.A. 18A:30-2.1, as a 

result of the on-the-job injury. 

1. The Board refused the request for payment pursuant to N.J.S.I). 18A:30-

2.1. 

-2-
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OAL DKT. NO. EDU 6697-89 

8. The petitioner consulted an attorney specializing in workers' 

compensation law and was advised that a compensation petition could 

not be timely filed because of what is known as the 48 hour hernia rule.l 

BOARD'S A.B.GUIIBNT 

A Division of Workers' Compensation decision is binding on the Commissioner 

of Education in determining any entitlements under N.J.S.A. 18A:3G-2.l. The Appellate 

Division has held: 

(AI s the express function of N.J.S.A. 18A:3G-2.1 is to complement 
workers' compensation benefits for a strictly limited time period, a 
proceeding pursuant to that statute may not be utilized to supplant 
the function of the compensation court. By its terms, this statute 
contemplates a prior determination of a compensable injury by the 
compensation court before consideration by the commissioner of 
the eligibility of the injured employee for the additional benefits 
provided by the statute. 

Forgash v. Lower Camden County School, 208 N.J. Super. 461, 466-467 (App. Div. 1985). 

This decision has been followed by the commissioner and the State Board of 

Education. Amos v, Red Bank Bd. of E<J., OAL OKT. EDU 3757-86 (JAU\. 1;, 1987}, mod. 

Comm'r ot Ed. (Mar. 17, 1987), atra St. Qd. (f'eb. 3, 1988). In AmOij 11~ 7, the 

commissioner agree<i with the initial decision's analysis where it dealt with Forgash: 

The Appellate Division made it clear that cert'ain procedures must 
be followed before N.J.S.A. 18A:30-2.1 may be invoked: 

1. A proceeding pursuant to N.J.S.A. 18A:3G-2.1 cannot be used 
to circumvent the compensation statutes. 

2. N.J.S.A. 18A:3G-2.1 requires "a prior determination of a 
compensable injury by the compensation court" before it can 
be invoked. 

3. The only function of N.J.S.A. 18A:3D-2.1 is to complement 
workers' compensation benefits and [it] cannot be 
considered independently. 

1. N.J.S.A. 34:1S-12(cl23 provides notice of traumatic hernia must be given by the 
claimant within 48 hours oC the occurrence. No such notice was given herein. 

-3-
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OAL DKT. NO. EDU 6697-89 

The petitioner alleges he suffered a work-related injury but eom:edes in his 

petition that the Board's workers' compensation can;, , !enied coverage because the injury 

was not timely reported and stipulates herein that competent counsel advised him he 

could not timely me a workers' compensation claim. Petition, par. 6; stipulation 8, above. 

The Board argues that this means the commissioner is without a basis to decide any 

entitlement in this case under~ 18A:31l-2.1. 

The petitioner failed to st!lrmatively and timely take action In eonnectlon 

with a workers' compensation claim. He seeks equity, but apparently has not done that 

which was required In order to receive equity. 

PB'ITI'IONRR'S ARGUMENTS 

The petitioner asserts the Board's summary motion must be denied becsuse 

there has been no Cinal determination 8S to the eompensability of his injury and the 

workers' compensation forum is not available to him. Therefore, the petitioner is entitled 

to pursue the matter before the eommissioner. 

The petitioner acknowledges thst the commissioner has made clear his position 

on the procedure to be followed in cases involving N.J.S.A. 18A:30..2.1. Relying on the 

Appellate Division decision in Forgash, above, the eommissioner has directed that 

Until such time as a prior determination is made by Workers' 
Compensation with respect to petitioner's claim to an occupational 
illness, the Commissioner cannot and will not render a 
determination on N.J.S.A. 18A:30..2.1 as dictated by Forgash, 
supra, irrespective of and notwithstanding what the Board may 
have done in the past with two other teachers who eontracted 
childhood illnesses. 

In other words, petitioner must Cirst, in accordance with Forg:ash, 
pursue her occupational illness claim under the provisions of 
~ 34:15-1!! ~·before the Commissioner may determine 
her N.J.S.A. 18A:3D-2.1 claim. Once her eligibility has been 
determined through the workers' compensation statutes, he could 
then render a determination on any eontroversy that may exist 
over the education statute which is intended to complement those 
for workers' compensation. 

Amos, at 17. 

-4-
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OAL OKT. NO. EDU 6697-89 

While acknowledging that the function and expertise of the Division of 

Workers' Compensation qualoify 'it as the appropriate forum of primary jurisdiction in 

matters of this type, the petitioner urges that his case is different. The usual procedure 

now is that petitions of appeal under N.J.S.A. 18A:3D-2.1 are placed on the inactive list 

pending a final determination of disability claims by the Division. This case, however, 

involves an injury suffered by a school custodian that subsequently was diagnosed as a 

hernia. As stipulated, the petitioner applied to the Board's carrier for benefits and was 

denied because of the 48 hour rule. The petitioner consulted an attorney specializing in 

compensation matters and· was advised he could not timely file a claim consistent with 

N.J.S.A. 34:15-l2(c)23, the 48 hour rule. 

Because there has been no final determination by any competent tribunal, and 

there will not be any determination by the Division, there is no danger of conflicting 

agency de-terminations and no danger of encroaching upon the primary jurisdiction or 

expertise of the Division. 

It could not have been the intent of the courts or the commissioner to deny the 

opportunity to pursue sick leave in cases such as this. The courts and the commissioner 

have been concerned with the application of these complementary statutes in an orderly 

and uniform fashion. ln Forgash, above, the court stated it was allowing a new 

determination in a second forum in order to assure compensation foro the petitioner's 

injuries. The same r~~otiopale operates here. If the petitioner is not allowed to 11ursue his 

sick leave claim before the commissioner, he will be denied any compensation for an 

on-the-job injury. Neither the courts nor the commissioner can have intended such an 

unjust result. 

DETERIIIHATIOH 

As Forgash and subsequent cases make clear, a petitioner must first pursue tf\ 

injury claim in the Division of Workers' Compensation. Only after an eligibility 

determination has been made by the Division does~ 18A:3o-2.1 come into play. In 

this matter, there was no Division determination, nor can there be by operation of 

~ 34:1S-12(c)23. Does that mean the petitioner is without recourse? The short 

answer is yes. 

-5-
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OAL DKT. NO. EDU 6697-89 

Workers' compensation legislation is remedial legislation. As such, it is to be 

interpreted liberally. The American system of workers' compensation, true to its European 

roots, is designed to accommodate a large class of eases. In return for generally smaller 
recoveries than might be had in tort actions, injured workers are offered a simpler, faster 

and generally more sure arrangement. Adopted schedules control the amounts of awards. 

Rules, less formal than those of the judicial courts, control the process and contribute to 

its relative swiftness. 

One of the rules encountered is the 48 hour hernia rule, which states: 

Where there is a traumatic hernia compensation will be allowed if 
notice thereof is given by the claimant to the employer within 48 
hours after the occurrence of the hernia but any Sunday, Saturday 
or holiday shall be excluded from this 48-hour period. 

This rule is a rule of repose and of limitation. Whenever a line is drawn by a statute or a 

rule, there will be those who find themselves just beyond the reach and who feel 

themselves ill treated. "But every line drawn by a legislature leaves some out that might 

well have been included. That exercise of discretion, however, is a legislative, not a 

judicial, function." Village of Belle Terre v. Boraas, 416 U.S. 1, 8 (1974). 

Por whatever reason, the petitioner could not or did not timely file a workers' 

compensation claim. An application to the Board's compensation carrier was rejected 

because the injury ·was not reported in a timely manner. The petitioner now would use 

N.J.S.A. 18A:30-2.1 to secure benefits not available through the regular workers' 
compensation process. 

I FIND that, as the commissioner stated in Amos, above, the petitioner must 

pursue a workers' compensation claim before the commissioner may d.etermine a N.J.S.A. 

18A:30-2.1 claim. If there has been no workers' compensation claim, there can be no 

commissioner's determination. 

In Riely v. Hunterdon Central High Bd. oC Ed., 173 N.J. Super. 109 (App. Oiv. 

1980), a nontenured teacher pursued a contractual grievance procedure including 

arbitration when her contract was not renewed. Slightly more than a year later, the 

arbitrator found against the teacher. Fifty days later, the teacher filed a petition of 

appeal with the Commissioner of Education. The board of education moved to dismiss. 

The commissioner denied, holding that the petition had been filed within 90 days of the 
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arbitrator's award.2 On appeal, the State Board of Education also denied. The Appellate 

Division reversed, holding the petition of appeal was filed out of time and should have 

been dismissed because there was no reason to withhold the appeal to the commissioner 

during the pendency of her arbitration proceedings. 

The instruction is clear. R~es of limitation may not be relaxed absent exigent 

circumstances. Unless the petitioner was prevented by unlaw(ul means from complying 

with the 48 hour rule, his failure to comply with it is fatal to this appeal. 

Accordingly, I CONCLUDE that the Board's motion for summary judgment 

must be GRANTED as a matter of law. Judson v. Peoples Bank&: Trust Co. of Westfield, 

17 N.J. 67 (1954). 

Summary judgment in favor of the respondent, the petition of appeal 

dismissed. It is so ORDERED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONRR OF THE DEPARTMENT OF RDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Coopel'man <1oes not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in fi.Coordance with 

N .J.S.A. 52:148-10. 

2. N.J.A.C. 6:24-1.2(b) requires a petition be filed not more than 90 days from the date of 
the board of education action complained of. Riely also discussed adoption of the rule, 
not pertinent to today's decision. 

-7-
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I hereby PILE my Initial Decision with SAUL COOPERMAN Cor consideration. 

DATE 

DATE 

km 

DEPARTMENT OF EDUCATION 

Mailed To Parties: 
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OAL DKT. NO. EDU 6697-89 

ROGER STURGES, 

PETITIONER, 

II. 

BOARD OF EDUCATION OF THE CITY 
OF ASBURY PARK, MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 

Administrative Law have been reviewed. No exceptions were filed by 

the parties. 

The Commissioner adopts the findings and conclusions of the 

ALJ for the reasons well stated in the initial decision. 

Accordingly, the Petition of Appeal is dismissed . 

. 1; ' ~ /~. L--"'~ -r - ---·rc- L.-" • J:../"- ---
COMMISSION~ OF EDUCATION 

MY lb, 1990· 
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OFFICE OF ADMINISTRATIVE LAW 

t$$ WAS .. ffNOTON ST 
NEWAAK. NEW JE.ASEY 07102 

f201) &&•·&H~S 

MARILYN CUTLER, 

RAYMOND GOIN, 

ANITA SWOTINSKY, 

Petitioners, 

v. 

BOARD OF EDUCATION, 

TOWNSWP OF PARSIPPANY-TROY BILLS 

MORRIS COUNTY, 

Respondent. 

and 

JAMES R. BATES, 

Petitioner, 

v. 
BOARD OF EDUCATION, 

TOWNSHlP OP PARSIPPANY-TROY BILLS, 

MORRIS COUNTY, 

Respondent. 

Louis P. Bueeeri, Esq •• for petitioners 
(Bucceri &: Pincus, attorneys) 

Henry N. Luther m, Esq •• for respondent, 
(Dillon. Bitar &: Luther, attorneys) 

Record Closed: February 23, 

BEFORE EDITH KLINGER. AW: 

I'NITIAL DECISION 

OAL DKT. NOS •. EDU 3535-89 and 

EDU 5069-89 (consolidated) 

AGENCY REF. NOS. 106-4/89 and 

191-6/89 

.v.,,.. Jn.tt'.l' l.t A11 £qual Opportumly £mplttt·~r 
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OAL DKT. NOS. EDU 3535 &: 5069-89 

On April !3, 1989. petit_ioners :'darilyn Cutler, Raymond Goin, and Anita Swotinsky 

filed a verified petition with the Commissioner of Education alleging that the respondent 

Board violated petitioners• respective tenure and seniority rights under N.J.S.A. l8A:28-5 

and/or N.J.A.C. 6:3-1.10!! ~when it refused to allow them to rescind their notices of 

intent to retire after they had been approved by the Board. The Board filed its answer to 

petitioners' verified petition on May 8, 1989 and on May 12, 1989, the Department of 

Education. Bureau of Controversies and Disputes, transmitted this matter to the Office of 

Administrative Law as a co?lested case pursuant to~ 52:14F-l ~ 

On June 19, 1989, petitioner James R. Bates filed a verified petition with the 

Commissioner of Education alleging the same violation o( his rights by the Board as that 

alleged by petitioners Cutler. Goin, and Swotinsl<y. The Board filed an answer to his 

verified complaint on July U, 1989 and on July 13, 1989, the Department of Education, 

Bureau of Controversies and Disputes. transmitted this matter to the Office of 

Administrative Law as a contested case pursuant to N.J.S.A. 52:14F-l et ~ 

After notice to all parties, a prehearing conference was scheduled for August 16. 

1989, when it was determined that the two matters should be consolidated. 

It was also determined that the following issues were to be resolve~ at hearing: 

1. Does the Board's refusal to rescind its approval of petitionen' 
conditional retirement dates violate their tenure and/or 
seniority rights under N.J.S.A. 18A:28-S and/or N.J.A.C. 6:3-1.10 
!!-~? ---

2. Was the Board's approval of the conditional retirement dates an 
ultra vires act? ----

3. Do the Board's acts violate the public policy underlying the 
pension laws of New Jersey? Fair Lawn Ed. Assn. v. Fair Lawn 

Bd. of Education, 79 N.J. 574 (1979)? 

-2-
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4. Does the Commissioner of Education have jurisdiction over the 
subject matter of this appeal? (Anne Hall v. BOE of the Twp. 
of Jefferson, Morris Ct~., OAL DKT. EDU 2392-88 (Sept. 9, 
1988), reV'd. Com1r of E • (Oct. 20, 1988), rev'd, State Bd. of Ed. 
(May 5, 1989)). 

The hearing was held on January 8, 1990, but the record was held open in order to 

allow the parties to submit briefs. The record closed on February 28, 1990. when the last 

submissions were received. 

~PULA'MOM OP PACTS 

At the direction of the Administrative Law Judge, a Stipulation ot Facts was 

submitted by the parties at the time of hearing. The facts set forth below were stipulated 

and I FIND them to be uncontested: 

1. The respondent Board has a practice and policy embodied In the 
Teachers• Collective Bargaining Agreement providing retiring 
employees with salary payments in lieu of accumulated sick leave 
(called terminal leave pay). This provision in relevant part 
provides: 

6. Terminal Leave Pay Upon Retirement 
A. Any teacher having been employed by the Board of. 
Education for fi!teen (15) or more years shall be eligible for 
terminal leave pay provided the teacher submits written 
certification of retirement to the Superintendent of Schools 
on the appropriate fol'ms as attached Appendix I pl'iol' to 
January 1 of the school year next preceding the school year 
in which retirement is to be effective. 

B. Approval of such retirement shall be made by the Board 
of Education at its regular public meeting next following 
January 1 and shall be binding upon the teacher with the 
Board or Education save harmless to continue employment 
beyond the designated effective date of retirement. 
(Nothing in this provision shall prohibit the Board of 
Education from approving an earlier effective date of 
retirement upon request ol the teacher providing it is in the 
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school year next following the school year in which 
certification of intent to retire is made as designated in "A" 
above.) In the event of extenuating circumstances such as 
illness, personal or family welfare, not including a desire to 
retire early, a teacher may apply for this benefit in the 
teacher's last ye8J' of· work and such benefit shall be paid in 
accordance with this provision. 

2. Each of the petitioners is or was a tenured teaching staff member in. 
respondent's district. 

3. Petitioners Cutler, Swotinsky and Goin were not offered employment 
by respondent for the 1989-90 school year. 

4. Petitioner Bates will not be offered employment by respondent for 
the 1990-91 school year. 

S. Respondent will employ and has employed individuals for 1989-90 and 
1990-91 who are either less senior than each petitioner in their respective 
categories of seniority or who are not tenured in those areas in which 
petitioners are eertified to teaeh and in which petitioners have held tenure. 

6. Petitioners Cutler, S11fQtinsky and Goin were eligible for terminal 
leave pay and were paid the following amounts: 

Cutler: 
Go in: 
Swotinsky 

$ 8,422.70 
9,298.85 
4,809.38 

There is no dispute as to the correctness of the amounts paid. 

7. Petitioner Bates was not eligible for terminal leave pay and will not 
receive same if his service terminates as or June 30, 1990. 

8. During the last ten (10) years only two (2) individuals other than 
petitioners have requested rescission of their notice of intent to retire. They 
are: 

Charles :\llotola 
Mal Sumka 

Both individuals were permitted to rescind. 
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REVIBW OP THE EVIDENCE 

The testimony of the witnesses was uncontroverted and therefore I FIND the 

following to be uncontested PACT: 

Petitioner Marilyn Cutler testified that she was first employed by the school district 

in September 1958 as an elementary school teacher. During the 1988-89 school year, she 

received a salary of $43,200 plus $1,500 as longevity pay. Her salary was at the top of the 

salary guide. On December 21, 1987, she told Arthur P. Mildner, Director of Employee 

Relations for the district, that her husband planned to retire in June 1989 and shemight 

wish to retire at the same time. She made it clear to Mildner that she wanted to take 

advantage of the provision in the tea~.:her's collective bargaining agreement for terminal 

leave pay upon retirement. Cutler testified that she was familiar with the provision. 

Since she wished to retire on June 30. 1989, the appropriate forms had to be submitted to 

the superintendent of schools of the district prior to January I, 1988. 

The substance of this conversation was confirmed by a letter from Cutler to Mildner 

written on the same day. The letter leaves open the possibility that she might want to 

rescind her notice of retirement should circumstances change. 

The ltoard, in accord with Provision 68 of the collective bargaining agreement, 

approved Cutler's retirement on January 14, 1988, at its first regular meeting following 

January I. 1988. A letter notifying Cutler of the approval of her retirement was sent to 

her by Ruth Krawitz. Superintendent of Schools, on January 19. 1988. No mention was 

made of any conditions attaehed to this approval. 

In 1989, Cutler's husband sold the family business and retired. He then bought an 

interest in another business but he became ill and could not continue to work. 

In November 1989, Cutler spoke to Jerry Sullivan, who had replaced Mildner· as 

Director of Employee Relations for the district. Mildner had passed away sometime in 
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late 1987 or early 1988. She told Sullivan that there were personal considerations which 

might force her to request a delay of her retirement date from June 30, 1989 to June 1990. 

According to Cutler, Sullivan instructed her to advise him of her decision at the earliest 

possible time, before he started to hire a replacement for her. By December 15. 1988, she 

informed him that she would not retire in June 1989. 

She confirmed this in a letter to SUllivan dated January 2, 1989, in which she stated 

that she had not riled any papers with Trenton concerning her retirement and would 

therefore appreciate his setting into motion the procedure for rescinding her resignation, 

scheduled to go into effect in June 1989. 

Sullivan responded that her letter of January 2, 1989 provided insufficient reasons 

for the Board to consider rescinding their acceptance of her resignation, and he requested 

a fuller explanation. 

On January 4, 1989, Cutler wrote a second letter to Sullivan explaining that her 

husband had developed some medical problems which caused them to experience Cinancial 

reversals: He was unable to work several days a week as he had planned because of his 

illness. ":-.1y request to rescind my resignation of June 1989 would allQW 111 to firm up a 

financial base and make retirement a better reality. 1 would therefore retire in June 

1990." 

On January 13, 1989, Cutler received a letter from Frank A. Calabria, President of 

the Board, stating that the Board had carefully considered her request to rescind her 

previously approved retirement date as outlined in her letter of January 4, 1989, but had 

denied her request. Her retirement date of June 30. 1989 remained as approved by the 

Board on January 14, 1988. 

Cutler asked to address the Board herself to see if she could persuade it to change 

its decision, but the Board refused to hear her. Ruth Krawitz, Superintendent of Schools 

Cor the district, said that she would speak for Cutler at the Board meeting. 
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On January 14. 1989, Cutler wrote to Calabria all~ing that the Board was refusing 

to honor the commitment made to her by Mildner; t she could withdraw her letter of 

resignation if her circumstances changed. She believed that her letter of resignation. 

dated December 21, 1987, contained a provision, placed there on the advice of Mildner. 

making her resignation conditional and, if the Board did not consider it a conditional 

resignation, she should have been advised at the time so that she could have withdrawn 

her request. The letter also states that Mildner told her that there were numerous 

examples of rescissions being accepted by the Board in the past. 

Cutler never signed a written certification of retirement form to be submitted to 

the Superintendent of Schools, as required by paragraph 6A of the teachers' collective 

bargaining agreement, to initiate the retirement process. She also said that she indicated 

to Sullivan in a conversation which took place in December of 1988 that she was probably 

not going to retire in June of 1989. 

On cross-examination, Cutler admitted that she knew that when the Board accepted 

her resignation on January 14, 1988, it had not seen her letter of December 21. 1987 to Art 

Mildner stating that her request for retirement was conditional; she thought that the 

Board understood in some manner that she had discussed this possibility with Mildner. 

Raymond Goin has been employed by the respondent district since December I, 1969 

as an elementllry school teaeher. In the 1988-89 sehool year, he received an annual salary 

of $46,700 plus $500 longevity pay. He was at the top of the salary guide. 

Gain wished to take advantage of the terminal leave pay upon retirement provision 

or the collective bargaining agreement and discussed the matter with Mildner in 

September 1987. 

Goin wanted to retire at the end of the 1988-89 school year. unless his health was 

still good at that time. He was aware that he had to give the Board at least 18 months' 

notice to take advantage of the terminal leave pay provision but wanted the option to 

rescind his request to retire if his health permitted him to continue teaching. A letter 
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from Goin to ".1ildner dated September 21. 1987 states, "I understand district regulations 

require 18 months' notice prior ·to retirement in order to be eligible for sick leave 

payment." It continues, ''I will probably retire in June 1989.... But, if my health is still 

good at that time. I would like to continue through June of 1990." 

Goin believed that 18 months was a long time for the Board to require advance 

notice of retirement. He asked Joseph Monahan, the principal of his school, why this was 

necessary and ~onahan explained that the purpose of the notice period was to allow the 

district to acquire the money· to make the payments. 

Goin testified that he submitted his Notice of Intent to Retire to the Board because 

he wanted to protect his terminal leave pay. From hearsay, he believed that the Board 

would allow him to rescind the notice and he also knew Mildner to be an honorable person 

who could be expected to live up to his agreements. 

The Board, at its regular meeting of November 10, 198'1', approved Goin's retirement 

unconditionally, effective June 30, 1989. A letter notifying Goin of its approval was sent 

to him on November 1'1', 1987. 

On November 22. 1988, Goin wrote to Ruth Krawitz, stating that his health was still 

good and he would therefore like to retire in June 1990, instead of June 1989. Goin 

explained at the hearing that he could receive higher Social Security benefits and another 

year of free hospitalization if he remained in the district's employ for an additional year 

before retiring. 

On November 29, 1988, Goin received a letter from Robert Perlett, Assistant 

Superintendent of the district, informing him that the Office of the Superintendent would 

recommend to the Board that his approved retirement date of June 30, 1989 remain in 

effect. • • 
On December 12. 1988, Goin addressed a request to remain until June 1990 to 

Calabria. On January 6, 1989, Calabria responded that his request would be discussed by 

the Board in the near future; but he was to consider his retirement date of June 30, 1989 
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as firm unless he received written notification otherwise. On January 13. 1989, Calabria 

wrote to Goin to say that the Board had considered his request to rescind but it was 

denied. 

Goin was aware that a member of the teaching staff may retire from the district at 

any time by giving 60 days' notice. According to Goin, he gave the 18-months' notice 

required by the terminal leave pay provision of the collective bargaining agreement 

because he wanted to be fair to the district by giving it maximum notice and also because 

he wanted to protect his terminal leave benefits. 

Although Goin had read the terminal leave pay provision of the agreement, he said 

that he did not understand the meaning of the words of paragraph 6B of the agreement, 

that approval of a teaeher's retirement by the Board would be binding upon the teacher 

"with the Board of Education save harmless to continue employment beyond the 

designated effective date of retirement." 

He did not submit a written certification of retirement to the Superintendent of 

Schools on the forms required by paragraph 6A of the collective bargaining agreement. 

Anita Swotinsky was first employed by the district on September l, 1969 a.s a 

secondary teacher of mathematics. Her salary 1• also at the top of the salary guide. 

During the 1988-89 school year, she received $43,200 and $500 in longevity pay. 
·. 

Swotinsky's husband planned to retire in 1989. In November 1987. Swotinsky 

considered her retirement and decided to give the Board enough notice so that they could 

hire someone to replace her, and she could retire with her husband and be able to take 

advantage o( the terminal leave pay provision of the collective bArgaining agreement. 

On November 25, 1987. Swotinsky wrote a letter to the Board stating her intent to 

retire in June 1989. She concluded, "If my personal circumstances change in the nelCt 18 
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months. and 1 decide to postpone retirement. I would sincerely appreciate it if you would 

allow me to continue.'' 

Swotinsky had read carefully the terminal leave pay provision and knew that she had 

to submit a written certification of retirement in order to initiate the benefits of the 

clause. She called the Board and they majled her a certification of retirement form. 

Swotinsky was aware of the "save harmless" provision in paragraph 6B of the 

agreement and expressed her concern to :Vtildner, whom she met at a meeting. He told 

her that the phrase was just a formality so that the Board eould let a teacher leave who 

had given the district bad service. but she had nothing to worry about because she was 

such a good teacher. He told her not to put the condition upon her request in writing 

because it was not necessary. When she wavered and expressed the thought that she 

should forget about the extra retirement pay and wait to submit a letter of intent to 

retire until 60 days before her intended retirement date, Mildner convinced her to send 

her letter of intent to the Board right away. 

According to Swotinsky, she believed that Mildner was making representations 

within the scope of his authority and could commit the Board to honor the agreement he 

had made with her. On November 30. 1987, she submitted her signed certification of 

retirement to the Boarct. based upon her conversation with Mildner. 

At its regular meeting of December 10. 1987, the Board approved Swotinsky's June 

30. 1989 retirement. She was notified of the approval by letter from Ruth Krawitz on 

December 17, 1987. 

In December 1988. Swotinsky decided not to retire in June 1989. She sent a letter to 

the Board on December 7, 1988 stating that she would like to rescind her certification of 

retirement so that she could continue teaching until June 1991. 

The Board, through Sullivan, asked her what reasons she had Cor rescinding her 

Notice of Retirement. She explained that she wished to give two more years of service to 

-10-

734 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 3535 &: 5069-89 

the district. When Sullivan asked her what financial reasons she had for seeking 

rescission. she said that there were none. On January 2, 1989. Swotinsky wrote a letter to 

Sullivan setting forth in detail why she thought that the Board should accept her 

rescission. None of these reasons spoke of any hardship that would be created for her if 

the Board refused. Swotinsky became 60 years in old in Vlareh of 1989 and the additional 

two years would allow her to retire alter her 62d birthday, when her Social SeC'urity 

benefits would be higher. 

There was additional eommuniC'ation between Swotinsky and the Board. The Board 

agreed to reconsider her request to rescind. However, on January 31, 1989, it notified her 

that it would not alter its decision not to allow her to rescind her request to retire on 

June 30, 1989. 

On cross-examination, Swotinsky testified that one of the reasons she believed she 

would be able to change the date of her retirement was that, in 1981, she had a prior 

experience with VJ:ildner and the Board in which she was allowed to alter a plan that had 

been previously approved by the Board. When she was unable to carry out the plan 

approved by the Board for her sabbatical leave, she spoke to !\'lildner and it was arranged 

that she could substitute an alternative program. The Board approved the change of 

program. 

Jam~ R. Bates was first employed in the district in September 1918 as a teacher of 

industrial arts. He is also at the top step of the salary guide. Aceording to Bates. in 

August or early September of 1988, he eonsidered retiring. He testified that his home had 

burned down and he planned to rebuild it. He believed at the time that it would be ready 

for occupancy in the spring or summer of 1990 and that he would be able to complete the 
'' 

construction with his retirement pension. 

On September 28. 1988, he sent a letter to the Board stating that he planned to 

retire on approximately April I, 1990 and that under the terms of the collective bargaining 

agreement. he was giving them the 18 months' notice necessary for him to be reimbursed 
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for the sick days which he would have accumulated. The Superintendent's Bulletin of 

October 27, 1988 stated that James R. Bates submitted his letter of intent to retire on 

April 1. 1990 and that the Superintendent recommended that the Board approve the 

retirement of Bates with payment of terminal leave pay. 

on November 15. 1988, Krawitz wrote a letter to Bates informing him that. on 

October 27. 1988, at its regular meeting, the Board had approved his retirement on April!. 

1990. 

On l1arch 30. 1989, Bates wrote to Krawitz requesting rescission of his retirement 

date of April I, 1990 giving "unforeseen happenings personally within family matters" as 

the reason. On April 4. 1989, Krawitz requested that Bates clarify speciCically what his 

reasons were. 

Bates responded in a letter. dated April 10, 1989. telling Krawitz that his home in 

Vlontvale had been destroyed by fire and needed to be rebuilt and that if he retired. his 

pension statement would not show sufficient income for the bank to give him a mortgage. 

In fact, after 30 years of teaching, he has no pension since he borrowed heavily from the 

pension fund and would not finish buying back 20 years of pension time credit until1998 if 

he continued to teach. 

Bates admitted that he did not read the "terminal leave pay upon retirement 

provision'' of the collective bargaining agreement and was not aware of it until the 

present litigation began. He did not discuss the matter with anyone in the district before 

submitting a letter of intent to retire. Under the collective bargaining agreement clause. 

Bates does not even qualify for terminal leave pay since he has not been employed for 15 

years by the district. Bates believed the Superintendent's Bulletin of October 27, 1988 

indicated that the Board had approved his receipt of terminal leave pay although it was 

merely the recommendation of the Superintendent. 

Bates never signed a written certification of retirement. He never discussed the 

possibility of rescinding his letter of intent to retire with anyone; he thought he could 
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change his mind because of conversations that he had with other members of the faculty 

to the effect that the "Board did not lock teachers in" in matters of resignation. 

On April 12. 1989, the Board of Education notified Bates that it denied his request to 

rescind his retirement date of April I. 1990 but agreed to change the date from April I. 

1990 to June 30, 1990. an extension of three months. 

On June 8. 1989. the Board again refused to approve Bates' request for rescission. 

The Board did not consider the reasons which Bates gave to constitute sufficiently 

extenuating circumstances to warrant the rescission. In a letter of July 24, 1989, Jean 

Vasile, Director of Personnel and Employee Relations, notified Bates of the Board's 

decision and told him to make a request in writing if he wished the Board to extend his 

retirement date from April!, 1990 to June 30, 1990. 

On July 26, 1989, Bates requested that the date be changed to June 30, 1990 and his 

request was approved by the Board at its regular meeting on August 24. 1989. 

All of the petitioners are represented by the Parsippany-Troy Hills Education 

Association, the collective bargaining unit for the teachers. 

ADDmONAL FINDINGS OF FACT 

The testimony of all the petitioners is clear and I FIND that all of them intended to 

resign at the time they submitted their notices to the Board. I further FIND that they all 

intended to give the Board 18 months' notice so that they would be able to take advantage 

of paragraph 6 of the teachers• collective bargaining agreement which would allow them 

to collect terminal leave pay upon their retirement provided that the required notices 

were given. I FIND that all of the teachers attempted to retire on a conditional basis so 

that they could preserve their right to receive terminal leave pay but also to allow 

themselves the option to retreat in ease circumstances made retirement on the 
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projected day inexpedient. I PIND that Swotinsky, Cutler, and Goin all waited 

approximately one year from_ ~he ·date upon which the Board approved their retirement 

date until the date they attempted to rescind their request for retirement; Bates 

attempted to rescind approximately three and one-half months after his notice was 

accepted by the Board. 

1 PIND that, from the date when the Board accepted the petitioners' notices of their 

intent to retire. the Board had to find replacements for the four teachers and accumulate 

over $22,500 in terminalleavj!.pay Cor Cutler, Goin, and Swotinsky. 

I PIND that all of the petitioners had received copies of the teachers' collective 

bargaining agreement and at least Swotinsky. Cutler. and Goin were familiar with the 

"terminal leave pay upon retirement" provision. 

DISCUSSION OP LAW AND CONCLUSIONS 

It was initially urged by petitioners that matters in this case were within the 

jurisdiction of the Public Employees' Relations Commission (PERC) and that the matter 

could not proceed without the participation of PERC at some level. It was found by the 

Administrative Law Judge (ALJ) that the issues raised could be disposed of under the sole 

jurisdiction of the Commissioner of Education and the case proceeded on this basis. 

Petitioners argued, relying upon Anne Hall v. BOE, Twp. of Jefferson, Morris Cty .• 

that the Commissioner of Education had no jurisdiction over the subject matter of this 

appeal. 

Under N.i.S.A. 34:13A-5.3, public employees, including teachers, have the right to 

be represented by an employee organization in negotiations with the school district by 

which they are employed. The statute provides in relevant part: 
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Representatives designated or selecte<J hv public employees for 
the purposes of collective negotiation by the majority of the 
employees in a unit appropriate for such purposes or by the 
majority of the employees voting in an election conducted by the 
commission as authorized by this act shall be the exclusive 
representatives for collective negotiation concerning the terms and 
conditions of employment of the employees in such unit. 

Under ~ 34:13A-5.l(a), the Division of Public Employment Relations is 

concerned exclusively with "matters of public employment related to ••. settlement of 

public employee representative and publlc employer disputes and grievance procedures." 

The present matter was raised not as a dispute or grievance procedure between the 

school board and the petitioners, but rather as a violation by the school board of 

petitioners• tenure and seniority rights under Title 18A of the New Jersey Statutes. 

In ~ 34:13A-8.l, the following language appears: 

Nothing in this act shall be construed to annul or modify, or to 
preclude the continuation of any agreement during its current term 
heretofore entered into between any public employer and any 
employee organization, ~ shall any provision hereof annul or 
modiff any pension ~ or statutes of this State. [Emphasis 
addea 

In Board or l!ducation, Twp. of Rockaway v. Rockaway Twp. Education Ass •• 120 N.J. 

Super. 564 (Chan. Div. 1972), the court stated that: 

It cannot be argued, therefore, that Title 18A, "Education." 
insofar as it is concerned with relationship between boards. 
teachers and pupils. has been superseded. Even were this language 
eliminate<JTrom chapter 303, our Supreme Court has held that the 
general rule or statutory construction, in the absence of clear 
legislative direction to the contrary, requires a determination that 
a later statute will not be deemed to repeal or modify an earlier 
one. but all existing statutes pertaining to the same subject matter 
"are to be construed together as a unitary and harmonious whole. in 
order that each may be fully effective." Clifton v. Passaic Countf 
Board of Taxation, 28 N.J. 4U, 421 (1958). Thus, the provisions o 

-15-

739 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 3535 & 5069-89 

both Title l8A and chapter 303 must be read together so that both 
are harmonized and each is given its appropriate role. Twp. of 
Rockaway, at 569. 

No argument can be made that the Employer-Employee Relations Act, N .J .S.A. 

34:13A-l et ~was ever intended to supersede N.J.S.A. l8A:28-5. Matters concerning the 

tenure rights and seniority rights of te~chers are placed clearly within the jurisdiction of 

the Department of Education by the Legislature in Title 18A and the statutory scheme is 

not modified by the Employer-Employee Relations Act. 

I, therefore, CONCLUDE that the subject matter of this dispute is within the 

jurisdiction of the Commissioner of Education under Title 18A of the New Jersey Statutes 

and may be heard by the undersigned, to whnm it was referred, pursuant to .:..:..:::.::::::= 

52:148-1 !! ~ and N.J.S.A. 52:14F-1 !! !.!S!• without reference to the Employer­

Employee Relations Act, N.J.S.A. 34:13A-l et ~ 

Petitioners next raised a question as to whether the acts of the Board violate the 

public policy underlying the pension law of New Jersey as set forth in Fair Lawn 

Education Assn v. Fair Lawn BOE, 79 N.J. 574 0979). The issue raised in Fair Lawn was 

whether local boards were delegated the authority to make payments to employees and 

related services rendered for the sole purpose of inducing early retirement. The facts in 

this matter do not support the application of Fair Lawn to this case. The ttrmiflal leave 

payment ()I'OYision of the teachers' collective bargaining agreement does IIOt induce a 

teacher to retire ~Jarly or, in fact, at all. The only relevant portion of the clause merely 

requires that a teacher who intends to retire must provide the Board with sufficient 

notice if the teacher wishes to take advantage of the terminal leave pay provision. 

Terminal leave pay is computed by means of a formula based upon the number of days of 

accumulated sick· reave credited to the teacher and the terminal leave pay increases 

without limit as the total number of days of accumulated sick leave increases. The clause 

may be seen to full<!tion as an inducement for a teacher to remain in the system in order 

to accumulate additional sick leave and so receive a larger terminal leave payment at the 

time the teacher voluntarily decides to retire. There is testimony by Goin in the record 

as to the purpose of the terminal leave pay provision. He stated that he was informed by 

the personnel director of the district that the requirement of 18 months' notice was to 
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allow the Board sufficient time to accumulate the money needed to pay the benefit to the 

teacher at the time of retirement. This explanation is consistent with the fact that just 

three of the teachers who would have retired on June 30, 1990 would receive an 

accumulated payment in excess of $22.500. Based upon the foregoing, I CONCLUDE that 

nothing in the terminal leave payment clause of the collective bargaining agreement 

constitutes an inducement to retire in viqlation of the public policy or the S~ate of New 

Jersey as set forth in Fair Lawn, ~· 

The terminal leave pay provision in question is a paragraph in the collective 

bargaining agreement which was negotiated between the representatives or the teachers 

and the Board. Under N.J.S.A. 34:13A-5.3, the representatives selected by the teachers 

for the purposes of collective barg:tining !unction as the exclusive representatives for all 

teachers in the unit, whether or not they are members of the teachers' association, and 

the agreements which they negotiate with the school board cover all teachers in the unit 

and are binding upon them. See, Lullo v. Intemational Ass'n. of Fire Fighters Loeall066, 

55 N.J. 409, 430 0970). 

All the petitioners in this matter received copies of the collective bargaining 

agreement which was negotiated on their behalf by their teachers' association and it was 

incumbent upon petitioners to read the agreement carefully and to understand it or seek 

guidance N to its meaning before acting. It was especially important to make sure that 

the provisions were clear before undertaking such a significant act as SUbmitting to the 

Board a notil!e of their intent to resign their position. 

Petitioners• use of the terms "retirement and resignation" interchangeably when 

referring to the actions taken by the petitioners and the B~.rd is inaccurate and merely 

serves to eonfwie the questions presented here. 

The status of Petitioner's employment was not altered by 
submission ot papers to the Public Employees• Retirement System. 
As noted, when a district board properly accepts a tendered 
resignation, a termination date legally binding on both parties is 
established. It is of no moment for such purposes when or if the 
employee thereafter submits retirement papers to his or her 
retirement program. The Board and PERS are separate and 
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independent agencies functioning within unrelated areas of 
responsibility. Anne Hall, State Board Decision, May 5, 1989, p.7 

The issues raised in this case have nothing to do with the petitioners' retirements. 

1 CONCLUDE that the issues raised here are, and have always been, solely: whether 

the Board could accept the teachers' conditional resignations and, if so, whether the 

teachers could rescind those resignations once they had been accepted by the Board. 

N.J.S.A. 18A:28-8 provides that a tenured teaching staff member desiring to 

relinquish his position shall give the employing Board of Education written notice .of his 

intention to resign. The teacher must have the intent to terminate employment when 

offering his resignation. Koszak v. Waterford Twp. BOE, 197& S.L.D. 633. 638 (citing 78 

C.J.S. llOI, ll02l. The form in which notice of intent to retire is conveyed to the Board 

must only be in writing to satisfy the statute. I CONCLUDE that, in this case. where both 

parties voluntarily waived the requirement by the collective bargaining agreement for 

submission of a certification of retirement form, it was not necessary to submit this form 

to make their l'esignations legally effective. 

N.J.S.A. 18A:27-4 gives the Board the sole authority to make rules governing the 

employment of teachel'S, including the approval of resignation of membel'S of the teaching 

staff of the district. Petitioners in this case argue that an employee of the district 

represented to them that the Board would approve their resignation on a oon<Jitional basis 

and they would be allowed to rescind those resignations at a later time if they wished. 

The record reveals that there was no commitment by the Board to accept these 

resignations conditionally and petitionel'S "mistakenly relied on the opinions and 

assurances of the Board's administratol'S in concluding that a commitment had been made. 

Such reliance was misplaced, since opinions and assurances cannot stand in the stead of 

deliberate Board action. The Board alone has the ultimate authority to decide the 

employment of its teaching staff members." Brennan v. BOE. City of Pleasantville. 
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Atlantic Cty .• 1977 S.L.D. 1059. 1062 (October 5, 1977) I, therefore. CONCLUDE that the 

Board is not estopped under~ from asserting that no agreement existed between it 

and the petitioners as to the conditional nature of the resignation submitted and the 

petitioners could not justifiably rely upon the representations of the personnel director of 

the district. 

No equitable reasons exist for determining that petitioners had a right to rely upon 

the representations of Mildner that their resignations would be aceepted on a conditional 

basis: Petitioners intended to have the Board commit to them that it would accumulate 

substantial sums of money on their behalf and engage in the process of recruiting teachers 

to replace them on their proposed dates of retirement. The Board did aceumulate the 

funds which were reeeived by the three petitioners entitled to the;n. In exchange for the 

Board's undertaking these obligations, petitioners wished to leave themselves free to 

resign or not. as they felt their own personal circumstances warranted. regardless of the 

expense and effort to which they had committed the Board. Three of the petitioners 

waited approximately one year before even attempting to rescind their resignations. I 

CONCLUDE that the Board was justified In relying upon the intentions of the petitioners 

to resign on their appointed dates in exchange for the obligations and ineonveniences 

which it agreed to undertake. I, therefore, CONCLUDE that there is no merit in 

petitioners' argument. that the Board committed an ultra virus aet in accepting 

resignations deemed by petitioners to be eonditional. 

Petitioners' argument that rescission of the "eontraets" arising from the offers of 

petitioners to resign and their acceptance by the Board should be allowed on the grounds 

of a mutual mistake by the parties is rejected. I CONCLUDE that the mistake. if any, 

was unilateral, on the part of petitioners, 8IId that is not a reason to rescind these 

"contracts." 

The law is clear upon the final issue raised by petitioners: Whether the Board's 

refusal to rescind its approval of their conditional retirement dates violates their tenure 

and/or seniority rights under ~ 18A:28-5 and/or N.J.A.C. 6:3-1.10 ~ seq. 
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Petitioners attempted to rescind their resignations after they had been accepted by the 

Board. Acceptance o! the pet.itioner•s proposed rescissions was a matter within the 

Board's discretion. Anne ·Hall. State Board Decision, at p.8. in the absence of 

extraordinary circumstances such as those found in Evaul v. BOE, City of Camden. 35 N.J. 

244 (1961). It is true that the 18-month period of notice required by the contract does 

leave open the possibility that circumstances could arise beween the time the staff 

member gave notice and his actual date of retirement which would make the prospect of 

retirement less attractive than it was at the time notice was given. However, petitioners 

are to some extent compensated for this risk by the additional payment which they can 

expect to receive because they tendered to the Board their early notice of intE:nt to 

resign. The discret.ion of the Board cannot be reversed unless it is shown that its action 

was taken in an arbitrary or capricious manner. Anne Hall, State Board Decisi<>ot, at 8. 

I CON.CLUDE that nothing in the record shows that the Board acted in an arbitrary 

and capricious manner in refusing to approve petitioners' attempted rescissions of their 

resignations. There is evidence that it did allow two other individuals in the last ten years 

to rescind their notices of intent to retire. The circumstances under which these 

rescissions were granted are not present in the record nor are they relevant. 

In regard to the Board's failure to approve the rescission of the notice of retirement 

of :\-larilyn Cutler. I CONCLUDE that it cannot be said that the failure of tile Board to 

allow rescission of hj!T notice of intent to retire was arbitrary and capricioua. Tile Board 

within its discretion could have allowed Cutler to remain after her intended retirement 

date and a difCerent Board might have come to a different decision. Petitioner Cutler 

demonstrated no severe hardship nor did she prove any extraordinary circumstances which 

would render the Qecision of the Board unreasonable under Evaul, supra. 

The case is different with Swotinsky and Goin. who simply changed their minds after 

submitting to the Board notice of their intent to retire: Swotinsky decided that she had a .. 
number of good teaching years left &nd that she would be in a better financial position if 
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she remained; Goin decided that, on reflection, he did feel well enough to continue 

working. There is nothing in the record that would support the conclusion that the Board's 

decision not to allow rescission of their resignations was arbitrary and capricious with 

respect to these two teachers. and I CONCLUDE that it was not. 

In regard to Bates. nothing in the record explains why he submitted his notice of 

intent to retire to the Board 18 months before his proposed retirement date in order to 

qualify for a benefit to which he was not entitled; he did not even read the collective 

bargaining agreement and had no familiarity with its terms. He did not ask any questions. 

He simply submitted his resignation without further thought. After about four months, he 

went to the Board, asking them to extricate him from the situation into which he had 

placed himself. I CONCLUDE that their refusal to approve the rescission of his 

resignation was neither arbitrary nor capricious; they did exercise their discretion in favor 

of extending his retirement date from the one which he had requested to the end of the 

school term. 

Based upon all of the above, I CONCLUDE that none of the petitioners is entitled to 

any relief in this matter since the actions of the Board in relation to each of them were 

within the discretion of the Board and were not arbitrary or capricious. 

It is. therefore, ORDERED that the action of the Board of Education of the 

Township or Parsipplllly-Troy Hil.ls should be and hereby is AFFIRMED and; 

It is further ORDERED that the appeals of petitioners should be and hereby are 

OISMJSSED. 

-21-

745 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NOS. EDU 3535 & 5069-89 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OP THE DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Saul Cooperman 

does not so act in forty-five (45) days and unless such time limit is otherwise extended, 

this recommended decision shall become a final decision in accordance with N.J.S.A. 

52:148-10. 

l hereby PILE my initial decision with SAUL COOPERMAN for consideration. 

~-·~'-·~ ·;t. I q rl (; 
DA'TE 

DATE 

APR 19SI 
DATE 

njf/e 
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MARILYN CUTLER ET AL., 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF PARSIPPANY-TROY HILLS, 
MORRIS COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. Petitioners filed timely 
exceptions pursuant to the applicable prov1S10ns of N.J .A.C. 
1:1-18.4. The Board filed timely reply exceptions thereto. 

Petitioners posit two exceptions, which are summarized in 
pertinent part below. 

EXCEPTION 11 

A BOARD OF EDUCATION CANNOT UNILATERALLY CONVERT 
A CONDITIONAL NOTICE OF RETIREMENT INTO AN 
UNCONDITIONAL RESIGNATION. 

Petitioners claim that the letters they submitted to the 
Board were not resignations but, rather, were only notices of 
possible retirement reserving the right not to do so. Claiming that 
none of the letters uses the words "resign" or "resignation" 
(Exceptions, at p. 2), petitioners aver that in each of their cases, 
they "were giving an indication ot current plans, not issuing a 
binding commitlllent." (Id.) They decry the AW's having found this 
to be true, but then concluding "that the Board was entitled to bind 
each teacher to a resignation they neither submitted nor intended. 
This conclusion is not justified in law or logic." (Id., at 
pp. 1-3) 

Petitioners do accept that case law has established that 
when a person submits a voluntary and uncond·i t ional letter of 
resignation, which is accepted by the employer, such person has no 
automatic right to rescind the resignation. Petitioners state that 
this law derives from contract law. They cite F. Rupert Belles v. 
Wayne Township Bd. of Ed., 1938 S.L.D. 556 (1933); Kozak v. Bd. of 
Ed., Waterford •. 1976 S.L.D. 6~3 and Austin v. Bd. of Ed., Mahway. 
1955 S.L.D. 98 1n support of th1s content1on. 

Petitioners further argue that there is a difference 
between resignation and retirement. They except to the ALJ's having 
found a conditional notice of retirement to be the equal of an 
unconditional resignation. They contend that the AW, not they, 
erroneously interchanged the terms "resignation and retirement" 

747 

You are viewing an archived copy from the New Jersey State Library.



contrary to her conclusion at page 17 of the initial decision. 
Petitioners submit that because they expressed only their 
intentions, their plans, their letters do not represent a commitment 
to quit. Thus. they argue. the Board's acceptance of their letters 
cannot bind them to quit since such acceptance cannot have any more 
power than was intended by the offer. Petitioners cite Kozak., 
supra, in support of their position in this regard. 

Further, petitioners contend that even if the intent to 
retire is somehow deemed to be equivalent to a commitment to resign, 
the law of contract still applies and still bars the unilateral 
conversion of a conditional offer into one which is unconditional. 
They suggest that under New Jersey law no one is bound in contract 
unless the offer and its acceptance contain the same terms. In 
support of this proposition petitioners cite among other cases 
Johnson & Johnson v. Charmley Drug Co .. 11 526 (1953). 

Petitioners also submit that it was within the Board's 
power to reject the conditional notice of retirement by insisting 
that the teachers either give unconditional commitment or forfeit 
their claim to terminal leave pay. Petitioners aver that the Board 
chose not to do so but, rather, unilaterally converted their notice 
into an unconditional resignation, without notice to petitioners. 
In so stating, the petitioners distinguish their situation from that 
of Anne Hall v. Bd. of Ed. of the Township of Jefferson, decided by 
the Commissioner October 20, 1988, reversed State Board May 3, 
1989. In Hall, petitioners claim, the State Board held that an 
unconditional resignation is binding upon acceptance. However, they 
argue, a conditional notice of intent is conditional and is not 
binding except as to the terms of the condition. {Exceptions, at 
p. 7) 

In tbis case, each petitioner established conditJons which 
the Board did not have the power or the right to ignore or thwart. 
they claim. 11lach petitioner was tenured and their forced 
termination was illegal. The Commissioner is asked to so hold." 
(Id.) Petitioners note that they are willing to repay any terminal 
leave pay received by them if they are awarded the relief 
requested. 

EXCEPTION 112 

THE CONTRACT PROVISION REQUIRING 18 MONTHS NOTICE 
OF INTENT TO RETIRE IS CONTRARY TO PUBLIC POLICY. 

Petitioners avow that they have made no argument in this 
case that the matter should be heard before the Public Employee 
Relations Commission {PERC). They contend the AW's discussion at 
pages 14, 15 and 16 of the initial decision on this point indicates 
that the judge was confused. They claim the only jurisdiction issue 
raised was one reserved by the Board in the Prehear ing Order but 
never argued or briefed by them. That issue related to whether the 
State Pension Division was the proper forum for petitioners' claim 
that the Board's terminal pay provision was illegal pursuant to Fair 
Lawn Ed. Assn. v. Fajr Lawn Bd. of Ed., 79 N.J. 574 {1979). 
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Petitioners instead claim they did argue "that their 
notices of intent were submitted under a contract provision which, 
as now interpreted _by the Board in this case, compels people to 
retire against their will." {Exceptions, at p. 8) They aver that 
if the revision in question had been as petitioners understood it, 
that is. if allowed to change their minds about retiring. it would 
be legal under Max,wood Ed. Assn. v. Maywood Bd. of Ed. . 131 N.J. 
Super, 551 (Ch. D1v. 1974). However, petitioners argue, if the 
Board is permitted to force individuals to retire against their 
wills, the provision should be declared void under Fair Lawn, sup7a. 
because it forces more people into retirement than would otherw1se 
be the case. By voiding said provision, their notices of intent to 
retire cannot be found binding because they were su·bmitted pursuant 
to an illegal contractual procedure. Therefore, petitioners argue, 
their appeal must be upheld for this reason as well. 

Petitioners seek reversal of the initial decision. 

By way of reply to petitioners' exceptions, the Board 
submits the following: 

REPLY TO EXCEPTION H 

A TEACHER CANNOT UNILATERALLY CONVERT A 
COLLECTIVELY-BARGAINED AGREEMENT TO GIVE 18 
MONTHS PRIOR NOTICE OF RETIREMENT IN RETURN FOR 
THE RIGHT TO COLLECT TERMINAL LEAVE PAY INTO A 
"CONDITIONAL NOTICE OF RETIREMENT". 

The Board claims the flaw in petitioners' argument is that 
it ignores the reason why petitioners submitted their notices of 
intent to retire, to collect terminal leave pay upon retirement. 
The Board cites the terms of paragraph 6 of the agreement, noting 
that the parties stipulated to the language contained therein. 
Nowhere in said provision, the Board avows, does a "notice of 
possible retirement" appear. (Reply Exceptions. at p. 3) The Board 
charges that "(s]uch a conditional notice was created by the 
petitioners in an attempt to obtain the benefit of the bargain 
(terminal leave pay) without the commitment obligation (giving the 
Board advance notice of a definite retirement date)." (Id.) It 
cites with accord the initial decision at page 19 in this-regard. 
The Board further argues that a conditional notice of intent to 
retire that could be rescinded by the teacher at will would 
frustrate the purpose behind the requirement for prior notice and 
deny the Board the benefit of the bargain. It summarizes as 
follows: 

In making a decision to retire, teachers must 
weigh two competing rights -- their right to 
collect terminal leave pay and their right to 
retire by giving only 60 days prior notice (the 
basic retirement requirement found in N.J.S.A. 
18A:28-8). The petitioners decided that they 
shouldn't have to choose between the two. They 
wanted their right to collect terminal leave pay 
while at the same time keeping their retirement 
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options open. As we have previously argued, this 
case arose because petitioners wanted to have 
their cake and eat it too. 

- (Reply Exceptions, at p. 4) 

REPLY TO EXCEPTION #2 

THE TERMINAL LEAVE PAY PROVISION REQUIRING 18 
MONTHS PRIOR NOTICE OF INTENT TO RETIRE IS NOT 
CONTRARY TO PUBLIC POLICY. 

The Board • s reply exceptions support the ALJ • s conclusion 
as found at page 16 of the initial decision stating that the 
18-month advance notice requirement only applies if a teacher wishes 
to collect terminal .leave pay upon retirement. The Board argues 
that if a teacher feels that he or she cannot plan that far ahead, 
then that teacher would not seek to collect terminal leave pay. If, 
however. a teacher gives terminal leave notice. the Board submits, 
the Board has a right to accept the notice and to rely upon it. 

The Board further concurs with the AW that petitioners' 
argument ~hat the provision in question violates Fair Lawn Ed. 
Assn .. ,supra, is unfounded for the reasons expressed at page 17 of 
the inttlal decision. "Although Petitioners claim that Judge 
Klinger's conclusion is incorrect, they have provided no creditable 
argument to refute it. They have merely reiterated the same flawed 
argument that failed to persuade Judge Klinger." (Reply Exceptions. 
at p. 5) 

The Board submits that the ALJ below correctly decided this 
case and it seeks affirmance of the initial decision. 

Upon a careful and independent review of the instant 
matter, the Commissioner agrees with the findings and the conclusion 
of the Office of Administrative Law that the Board of Education in 
the instant matter was justified in relying upon the expressed 
intentions of the petitioners to resign on their appointed dates in 
exchange for the obligations which it agreed to undertake. See. 
Anne Hall, supra. In reviewing the exceptions of petitioners, the 
CommisSloner notes that such arguments were fully addressed by the 
ALJ below. He concurs wjth the factual and legal conclusions 
expressed in the initial decision in response to said arguments. 

Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law dismissing the Petition of App#al 
and adopts it as the final decision in this matter for the reas~ns 
expressed in the initial decision. 

COMMISSIONER OF EDUCATION 
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MARILYN CUTLER ET AL., 

PETITIONERS-APPELLANTS, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF PARSIPPANY-TROY BILLS, 
MORRIS COUNTY, 

RESPONDENT-RESPONDENT. 

;,~"IE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, May 17, 1990 

For the Petitioners-A~pellants, Bucceri & Pincus 
(Louis P. Buccer1, Esq., of Counsel) 

For the Respondent-Respondent, Dillon, Bitar & Luther 
(Myles C. Morrison, III, Esq., of Counsel) 

The decision of the Commissioner of Education is affirmed 
for the reasons expressed therein. 

October 3, 1990 

Pending N.J. Superior Ccurt 
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itatr of New ilrrsr.y 
OFFICE OF ADMINISTRATIVE LAW 

MARILYN L. HORNER, 

Petitioner, 

v. 

BOARD OF EDUCATION OF 

KINGSWA Y REGIONAL HIGH 

SCHOOL DISTRICT, 

Respondent. 

l't1;nilyn L. Horner, petitioner, prose 

INITIAL DECISION 

OAL DKT. NO. EDU 8349-89 

AGENCY DKT. NO. 296-9/89 

Jos6ph f. Betley, Esq., for respondent (Capehart & Scatchard, attorneys) 

Record Closed: March 5, 1990 Decided: April 3, 1990 

BEFORE NAOMI DOWER·LABASTILLE, AU: 

Marilyn L. Horner, school board member, tiled a petition challenging the policy 

of the Board of Education of Kingsway Regional High School District (Board) whiCh 

precludes individual Board members from reviewing materials relating to applicants 

being considered for employment except for those persons recommended by the 

superintendent of schools. On October 30, 1989, the Commissioner of Education 

(Commissioner) transmitted the matter to the Office of Administrative Law (OAL) for 

determination as a contested case pursuant to N.J.S.A. 52: 14F·1 et seq. 

A prehearing conference was held on February 5, 1990. It was determined that 

the case would proceed by summary deCISIOn motion. The record dosed after receipt 

of the last responsive brief on March 5, 1990. 

N~u· Just!y Is All Equul Opporlullity Employer 
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The facts include those admitted by the Board in its filed answer to the petition 
and in relevant documents such as minutes which were filed with the petition, which 
are deemed authentic. Petitioner added some additional facts. under oath, in her 
filed statement of February 9, 1990, which were not controverted by the Board's 
filing of February 23, 1990. The Board argues that these facts cannot be of record 
because my prehearing order limited the record to the facts admitted in the Board's 

answer and the relevant documents filed with the petition. My order was not 

intended to deny official notice to matters which are a part of public government 

records and the Commissioner's own files, namely, the constituency and composition 

of the Board of the regional district. The petitioner has brought this matter pro se, 

and is unaware of the procedural niceties involved, whereas Board counsel is aware 

that on a motion for summary decision, an adverse party must, by responding 

affidavit, set forth specific facts showing that there is a genuine issue of fact which 

must be heard. N.J.A.C. 1:1-12.5(b). If the Board disputed petitioner's general 

information concerning the Bc.ard's past practices, i.e. its committee organization, I 

feel certain a responsive affidavit would have been filed. In the interest of justice, I 

will therefore accept for the record the uncontroverted facts offered concerning 

general practices of the Board as well as the facts which can be officially noticed. I 

cannot, however, accept as facts any particularized testimonial material offered by 

the petitioner, even though I could have done so if a different procedure had been 
used. In any event, I do not find that the barred facts are necessary to a 
determination of the issues. 

On February 13, 1990, petitioner amended her petition to request S52 in 
expenses on the case. 

The following issues to be resolved are stated as follows in the prehearing 
order: 

1. May a board of education, by adoption of a policy, expressly preclude 
individual school board members from reviewing personnel records, including 
application forms, interviewer summaries and/or administrator's notes relating 

to applicants being considered for employment, promotion, transfer, 

supervision or other disciplinary action 7 

2. May a board preclude individual school board members from reviewing 

all applications and other materials submitted by persons not currently 

employed who seek an open position 7 

-2. 
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3. Does the current policy, no. 4112.6, preclude any board member from 

reviewing personnel folders of current employees who were not recommended 

by the Superintendent for Board action, such as promotion, assignment, or 

transfer'> Is so. is it valid? 

Uncontroverted Facts 

The Kingsway Regional High' School District has a constituency consisting of the 

school districts of East Greenwich, South Harrison, Swedesboro and Woolwich. Of 

the nine-member Board, four members are from East Greenwich, two are from each 

of South Harrison and Swedesboro and one is from Woolwich. Petitioner is the 

incumbent member from Woolwich. The Board has a personnel committee which 

reviews applicants' records. Petitioner is not a member of this committee, which is 

appointed by the president. 

The Board adopted a policy concerning personnel records, no. 4112.6, on 

March 3, 1986. The policy sets forth a procedure for m;:untaining both public and 

confidential employee records. The policy defines "public file" and "confidential 

file. • The latter is available for examination "3. During regular business hours, or at 

any meeting of the board or any committee thereof, by any member of t~e t»oard in 
connection with ctnv ~tnigned board responsibility or duty. • The policy is consistent 

with no. 4212.6 recommended by the New Jersey.SchooiBoardsAssociation. 

On June 26, 1989, after a discussion regarding individual Board members 

reviewing applications of candidates who apply for positions at Kingsway Regional 

High School, the Board of Education passed a motion directing the acting 

Superintendent not to release personnel file information or candidates' applications 

to individual Board members, except for information which would be granted to the 

general public. They also directed that the matter be forwarded to the Board 

solicitor for review. 

Petitioner was subsequently denied access to the applications of individuals 

who sought a position as field hockey coach and were not recommended by the 

administration. 

On July 19, 1989, petitioner and another member made a motion that the 

Board authorize that all employment applications received by the administration be 

3. 
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made available for review to individual Board members, but the motion was 
defeated by a vote of two in favor and six opposed ,, t the same meeting the Soard 

authorized a searc:h for an acting and a permanent supenntendent. 

On August 2, 1989, the Board solicitor responded to the Board's request for a 
legal review, stating: 

You have asked for our opinion on whether an .individual 
Board member has the right to review job application forms 
and other documents submitted by applicants to teaching staff 
positions or any other position withm the schooLdistrict. 

In our opinion, a Board member has the right to examine any 
and all personnel records, including application forms, 
interview summaries and/or administrator's notes, relating to 
an applicant or employee who is recommended or proposed 
for employment, promotion, transfer, suspension or other 
disciplinary action by the administration, as the case may be. 
Such examination should be made during normal business 
hours and in the office where the records are normally kept. 
However, this right does not extend to review of all personnel 
records of potential employees who are not recommended for 
hire. We are mindful that a Board member has the right and 
obligation to be fully informed when making employment 
deCisions concerning applicants presented to the Board by the 
administration. However, to allow individual Board members 
to peruse through the personnel records of all applic:ants 
would fall outside the scope of their duties as a Board member, 
and at the same time raises serious privacy concerns of the 
fiPplicants. Further, from a practical point of view individual 
Boatd member review of all applicants would hinder the 
administration in performing its essential function of 
screening and recommended candidates for hire. 

After receipt of the solicitor's letter, on October 2. 1989, the Board adopted 

policy no. 9128 which states: 

BOARD MEMBER REVIEW OF EMPLOYMENT APPLICATIONS 

The Board of Education recognizes that screening, 
interviewing and recommendin9 c:andidates for personnel 
action to the Board of Education •s an administrative function 
to be carried out by the school district admmistration. The 
Board also respects and appreciates the need for 
confidentiality and privacy of persons who apply for all 
positions in the school district. 

Therefore, the Board of Education permits individual Board 
Members to review personnel record information for only the 
applicant(s) and/or employee(s) being recommended for 
employment, promotion, transfer, supervision, or other 
disciplinary action by the admimstration. This mformation 
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includes application forms, interview summaries and/or 
administrator's notes, relating to the applicant. Such 
examination should be made during normal business hours 
where the records are normally kept. 

The Board of Education Members may review these personnel 
records as a comm1ttee, if the committee and its activities are 
approved by the Board. In any event, every precaution should 
be made to protect the confidentiality and privacy of 
applicants for positions. 

Discussion and Conclusion 

Since policy no. 4112.6 has not been repealed, the effect of the new policy is to 

restrict not only the Board members' access to information concerning out-of-district 

applicants but to restrict an individual Board member's access to the confidential 

personnel .. files of ~ current employees unless the Superintendent has 

recommended a specific action with respect to the employee. 

The new policy intends this result, for it includes the actions of promotion, 

transfer and disciplinary action, actions which pertain only to employees. Thus 

Board members are now to be barred from in-district comparisons of employee 

personnel data, which is contrary to the impression given in the Board solicitor's 

opinion whi'h states that a Board member has the right to examine ai'IV and all 

personnel records, but -this right does not extend to review of . . . records of 

potential employees who are not recommended for hire- (emphasis added). The 

new policy also imports new meaning mto the interpretation of policy number 

4212.6, by indicating that only a Board committee, -if its activities are approved by 

the Board- may review any personnel records, whereas the earlier policy stated that 

any member of the Board -in connection with any assigned board responsibility or 

duty- could review employee personnel records during regular business hours. The 

new policy is intended to define -in connection with any assigned board 

responsibility or duty- to apply only to duties of the personnel comm1ttee and to h 

eliminate any argument that any -member of the board• could view personnel 

records as a part of a mere generalized duty. 

No appellate court or State Board decisions on this subject have been brought 

to my attention. The Board cites two Commissioner decisions made twenty years 

ago but the parties do not agree upon their interpretation. In Witche/1 v. Bd. of Ed. 

of City of Passaic, 1966 S.L.D. 159, a board member was denied access to. the 

personnel file of an employee recommended by the Superintendent for promotion. 

-5-
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The Commissioner held that the board member had the right to examine any and all 

personnel records prepared or maintained for the Board during regular business 
hours, when the records relate to an applicant or employee recommended or 

proposed for employment. promotion, transfer. or dismissal. His order was based on 

the rationale that, while the Superintendent's participation in screening and 

recommendation of personnel is. indispensable, it cannot be proper and effective 

when some members of the board, by a vote of the majority. cannot have such full 

and complete access to personnel records as will enable them to make independent 

decisions. The Commissioner also accepted the conclusion of the hearing officer, 

which was that, while a board member has no authority to act as an individual, the 

member has prerogatives and responsibilities which give a status different from that 

of other citizens of the community. In the Witche/1 case, there was no issue raised 

concerning access to records of employees or applicants other than the single 

individual employee who was recommended for promotion. Board counsel reads 

this case as limiting access of Board members solely to information about an 

applicant/employee recommended by the Superintendent. 

In a subsequent case, a board member sought access to personnel records after 

the Superintendent refused to show her applications and correspondence from 

persons seeking vacant positions. The Commissioner reaffirmed his decision in 

Witchel, but found that whether or not the board member was denied the 

information she requested was immaterial. Mendell v. Cimmind., Supt.. aNd Bd. of 

Ed. of Kintfflort, 1970 S.LD. 185. In Mendell, the board member agreed with the 

adopted policy of the board, that such mformation as needed and requested to 

arrive at an informed decision. if confidential, will be supplied at the next reguljlr 

work meeting of the board to safeguard its confidential nature. Mendell did, in fact. 
receive the information she needed in accordance with the policy. Neither of the 

above cases addresses the broader issues raised by petitioner Horner. 

Respondent's counsel argues that petitioner seeks to avoid her ethical 

restraints as a Board member and become a hands-on administrator. He notes that 

the Commissioner has cited with approval the New Jersey School Boards Association 

Code of Ethics, promulgated May 10, 1975, which includes the following averment:· 

n3. I will vote to appoint the best qualified personnel available after 

consideration of the recommendation of the Superintendent." 
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I do not find the issue in this case to be whether or not a school board member can 
assume improper administrative functions. Pettttoner tS aware of and does not 

dispute the statutory duties of a superintendent under N.J.S.A. l8A: 17-20 and the 

regulatory requirement of N.J.A.C. 6:3-1.12{f) that teaching staff cannot be hired 

without the superintendent's recommendation. Quite to the contrary, petitioner 

merely seeks the information necessary to perform her ethical mandate to vote to 

appoint the best qualified personnel available after consideration o.f the 

recommendation. 

Petitioner needs complete information concerning any and all candidates for 

positions, whether inittal positions with the district, promotions or transfers. 

Petitioner IS aware of the rules of confidentiality with respect to personnel files and 

there is no suggestion whatsoever that she is less willing to abide by them than -the 

several Board members who alone are permitted to review the files. It is solely the 

Board policy which prevents petitioner from having the information she needs. If 

there were any validity to the argument that giving petitioner informatton of this 

kind would be permitting her to usurp the Superintendent's function, then it would 

apply equally to any other Board members including the Board committee members 

who alone are permitted to view the applicant's files. Furthermore, if board 

members are to be denied applicant information, then it should be by statute or by 

rule of the State Board, adopted in proper form after notice and due CQfiSij:l,ration. 
Respondent has pointed to no statute or rule vvhic:h bars a board member from full 

review of applicafll information, so long as any applicable state law or rules of 

confidentiality are observed. 

Without full information concerning the persons who apply for positions, 

whether employees or out-of-district applicants, a board member has no valid basis 

to vote for or against a candidate proposed other than the administration's 

recommendation. There is no way that the member knows whether or not, in the 

member's opinion, his or her vote is for the best qualified personnel available. unless 

we are intended to recognize as a matter of law that the Superintendent's 

recommended candidate is the best qualified candidate. 

I cannot conclude that when our Legislature carefully mandated that board 

members must vote to hire staff, to transfer personnel and to certify tenure charges. 

the intention was that board members must either rubber stamp all 

recommendations of the administration or vote blindly against them. Our 

Legislature requires a recorded roll call majority vote of the full membership of the 
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board to appoint teaching staff. N.J.S.A. 18A:27·1. A similar requm~ment applies to 
transfe~. N.J.S.A. 18A:25·l. Certifying tenure charges for removal requires a 
majority vote. N.J.S.A. 18A:6-11. A board member also has the duty to participate in 

the evaluation of a Superintendent. A majority of the board must prepare the 

superintendent's performance report. N.J.A.C. 6:3-1.22. If one of the district's goals 

is to appoint the best qualified pe~nnel available, absent information concerning 

ava1lable applicants. a board member would be unable to evaluate the 

superintendent's activity in effectuating the goal. A superintedent's 

recommendations for staff positions are certainly significant considerations when 

the Superintendent's tenure must be decided. (The minutes submitted show that 

the district was in the process of searching for a chief administrator. The Board's 

position suggests that the pe~onnel review committee could deny an individual 

member's access to superintendency applications.) 

Petitioner iterates several relevant statements of the Commissioner concerning 

the important statutory duties of a board, such as appointing teaching staff 

members: 

. . .While the Commissioner would expect that all boards of 
education look to their professional employees for 
recommendations and guidance in matters in which 
educational judgments are to be made, the board Is not 
tompelled to accept the suggettions or advice it receives. fot 1t 
has the authority to make the ultimate determination. 
Wlumer v. Bd. of Ed. Borough of Wharton Morris Co., 1967 
s.to. 125 at 127; 

The Board alone has the ultimate authority to decide the 
employment of iU teaching staff members. As was previously 
stated in Esther Boyle Eyler et al. v. Board of Education of the 
CityofPatersonetal .• 1959-60S.LO. 68,71: .· 

***By the terms of N.J.S.A. 18:6-20 (now N.J.S.A. 18:25-1 
and 27-1 J, the appointment, transfer or dismissal of 
principals and teache~ and the fixing of their salaries 
require a majority vote of the whole number of membe~ 
of the board. . . . It IS well established that boards of 
education may not delegate the appointment of school 
personnel to committees or school officials. 

Anna Brennan v. Bd. of Ed. City of Pleasantville, Atlantic Co. 
1977 S.L.D. 1059 at 1 062; 

Petitioner ... cites the fact that the Superintendent of Schools 
had recommended her continuation as princ•pal and contends 
that contrary action by members of a board of education, who 
are non-educators, flies in the face of public policy and is 
patently arbitrary. Petitioner argues that the Commissioner 
should intervene, therefore. and afford petitioner a full 
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hearing and countermand respondent's action. The 
Commissioner cannot agree. 

The Legislature has invested local boards of educat1on with 
broad discretionary authority with respect to the day-to-day 
functioning of the public schools and in particular with the 
employment, ass1gnment, compensation and dismissal of 
employees. . . In this case, the Personnel Committee, after a 
reasonable penod of study and evaluation in which it reviewed 
a number of reports and other factors recommended that 
petitioner, after a year's trial as a principal, be not continued in 
that pos1tion but be reassigned to classroom teaching. The 
Board of Education accepted the report of 1ts Committee and 
acted on it. The dec1sion was the subject of discussion and 
reconsideration at several subsequent meetings and remained 
unchanged. The action was entirely within the discretionary 
authority of the Board, and there is no showing that it was 
motivated by malice, discrimination or any other improper 
considerations. That it was contrary to the recommendation of 
the Superintendent and that it was by a split vote is not 
matenal. 

Fitzpatrick 11. Bd. of Ed. of Borough of Wharton, Morris Co .• 
1970 S.L.D. 149 at 152. 

Respondent argues that the cited quotations are not useful because they are 

made in holdings which generally address situations where employees relied on 

administrations' promises of employment, when board action was required. They 

do. however. point up the importance of a board member's vote to hire, PFGmQte or 

dismiss. In the well known case, North Bergen Fed. ol Teachers et al v. Bd. of I'd. of 

Twp. of North Bergen, 1975 S.L.D. 218 (aff. St. 8d. Nov. 8. 1978). the Commisstemer 

reiterated with approval his 1976 position in Karamessir.is v. Bd. of Ed. of City of 

Wildwood, 1976 S.L.D. 473: 

• • *The Commissioner is duly concerned that, pursuant to 
statute. no board of education make important official 
decisions in a forum from which one or more of its members 
has been arbitrarily excluded. Peter Contardo v. Board of 
Education of the City of Trenton, Mercer County, 1974 S.L.D. 
650 The function of local boards of educat1on is of such 
paramount importance in developing and implementing 
programs of education to serve the youth of our State and 
nation that they must be ever guided by the principle that 
* * *1t is of the very essence that JUStice avoid even the 
appearance of injustice• ** James 11. Stare of New Jersey. 56 
N.J. Super. 213, 218 (App. Div. 1959); Hoek v. Board of 
Education of Asbury Park, 75 N.J. Super. 182, 189 (App. Div. 
1962) A reading of the statutes and case law can lead only to 
the conclusion that official acts o f education must 
not be reduced to a s am 
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discussion and full knowledge of,,., bona fide members .... 
{at 478;emphasis added) ·· ····· 

This case is not about interference with administration or usurpation of 

powers. It is not about a demand to interview candidates and make independent 

recommendations to the Board. Petitioner simply wants information without which 

she cannot make an informed vote to hire, promote, grant tenure or nonrenew a 

contract. The informatio~ is made available, if at all, only to certain Board members 

appointed by the president. 

A board member is elected by the people and given authority and a mandate 

to vote by the Legislature. To remove from the member the information needed to 

make an intelligent vote is to make a sham of the electoral process for governance of 

our schools. It is, by local fiat rather than legislative process, to diminish the powers 

of elected members. It is tantamount to directing that the recommendation of a 

chief administrator must be accepted by a board, on penalty of voting arbitrarily to 

reject it, since there is no rational basis to judge its validity without the availability of 

information concerning other candidates for the position. The situation is the more 

egregious because petitioner is the sole representative of a regional constituency, 

but that fact does not compel my conclusion that Board policy no. 9128 is arbitrary 

and unreasonable. It is because that policy is inconsistent with and obstructive of 

the intet'lt of the Legislature in mandating that all appointments and transfers be 

made by a vote of the majority of members of the full board. 

Since Board counsel has averred in his brief that the current policy permits 
individual Board members to review a complete personnel file concerning an 

employee against whom the administration has recommended an action, it is not 

necessary to consider its applicability to persons recommended for disciplinary 

action. There are no-candidates- for such action, thus the above rationale does not 

apply and I rely on Board representation that such personnel files will be available 

for review by Board members during normal business hours. 

On the subject of petitioner's request for costs of suit of $52, it must be denied. 

The Commissioner has long held that he has no jurisdiction to award costs or 

damages. Spizziri v. Bd. of Ed. of Borough of Mauklin Lakes, 1989 S.L.D . • May 18, 

1989. The Matawan case is not applicable in the circumstances here. I agree with 

the Board's position on this point, but would note that 1 feel it inappropriate for a 

board to demand counsel fees against a prose board member on grounds that the 

petition filed is legally frivolous. 

• 10-

761 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8349-89 

It is therefore ORDERED that the Board's policy no. 9128 is invalid to the extent 

that it limits an individual Board member's access to the personnel records and 

application forms, interview summaries and/or administrator's notes of only the 

applicant or employee who is recommended by the administration for employment, 

promotion, or transfer. 

It is therefore ORDERED that the administration make available for rev1ew the 

complete personnel files and applicant information of all persons considered for 

positions in accordance with this decision during regular business hours within a 

reasonable time prior to the proposed Board action. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, if Saul Cooperman does not so act in 

forty-five days and unless such time limit is otherwise extended, this recommended 

decision shall become a final decision in accordance with NJ.SA 52: 14B-1 0. 

- ll . 
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I hereby FILE this Initial Decision with SAUL COOPERMAN for consideration. 

fl~lz f3r.,7[Lb 
NAOMI DOWER·LABASTILLE, AU 

Receipt Acknowledged: 

DATE DEPARTMENT OF EDUCATION 

Mailed to Parties: 

DATE 

ct 
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MARILYN HORNER, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE 
KINGSWAY REGIONAL HIGH SCHOOL 
DISTRICT, GLOUCESTER COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed, as have exceptions 
by respondent and replies by petitioner, both timely filed pursuant 
to N.J.A.C. 1:1-18.4. 

In its first exception, respondent (hereinafter "the 
Board") argues that the initial decision should be rejected on its 
face because it is tainted throughout by an erroneous assumption or 
misconstrual of fact, namely that the Board's personnel committee is 
allowed access to all applicant files, rather than only to those of 
candidates recommended by the superintendent, while petitioner 
(hereinafter "Horner") is not. The Board observes that there is no 
basis for this "fact," nor was it alleged by Horner; and that, to 
the contrary, the personnel committee has access only to files of 
candidates recommended by the administration (supported by affidavit 
of Board Secretary Philip Nicastro). This being the case, the Board 
seeks a remand to address the pertinent issues based on a "clean" 
factual record. 

In the alternative, if the commissioner choos~t~ to build 
from the ALJ 1 s decision without reference to this factual error and 
the flawed analyses stemming from it, the Board raises four 
additional exceptions. First, the ALJ has ignored or misunderstood 
binding precedent in her discussion of Witchel, supra (erroneously 
cited as ''Witchell"}, and Mendell, 'ufra. These cases, argues the 
Board, stand plainly for the propoSlt on that board members should 
have access only to records relating to an applicant or employee 
recommended or proposed for employment, promotion, transfer or 
dismissal. Thus. Borner • s appeal must be dismissed by reason of 
stare decisis. 

Second, the Board contends that the ALJ erred in concluding 
that usurpation of administrative powers was not an issue in this 
case, arguing instead that it lies at the heart of the matter. In 
effect, Borner would have board members who do not necessarily have 
expertise or experience in education make administrative and 
evaluative determinations independent of, and perhaps in opposition 
to, those of the superintendent; the result would be chaos, with the 
superintendent's authority, judgment and ability to run the district 
continually undermined. Third, the ALJ' s conclusion violates the 
statutory and regulatory framework wherein the superintendent is 
explicitly charged with general supervision of the district and 

764 

You are viewing an archived copy from the New Jersey State Library.



recommending formal appointment of all teaching staff members. 
(N.J.S.A. 18A:17-20, N.J.A.C. 6:3-l.ll(f) and N.J.A.C. 
6:8-4.3(a)6(vii)) Such violatlon was explicitly prohibited by the 
Commissioner in Michael Ross v. Bd. of Ed. of the City of Jersey 
City, Hudson County, decided March 9, 1981, affirmed State Board 
October 7, 1981, wherein the Board took the initiative to appoint 
two assistant superintendents without their having been nominated by 
the superintendent. 

Fourth, the Board argues that the ALJ erred in holding that 
its current policy requires either a "rubber stamp" of the· 
superintendent's recommendation or a blind vote against it. Rather, 
it provides a system of checks and balances between the Board, which 
establishes policies and guidelines for employment. and the 
superintendent, who acts within those guidelines to review 
applications, interview candidates. compare qualifications and 
recommend the best candidate to the Board. The Board is not bound 
by the superintendent's recommendation, but can vote for or against 
it. Repeated rejection of the superintendent's recommendations may 
"cause a negative evaluation of the superintendent [but] does not 
warrant the abdication of the superintendent •s exclusive role in 
recommending candidates for hire." (Exceptions, at p. 17) This 
procedure makes practical sense and, unlike the decision of the ALJ, 
is fully consistent with the New Jersey School Boards Association 
Code of Board Member Ethics, wherein involvement of individual Board 
members in the selection/nomination of school personnel and in 
"hands on" administration of the district is clearly proscribed. 

In reply, Horner contends that the Board's objections are 
speculations and obfuscations which do not reach to the central 
issue of whether a Board member has the right, as a matter of law. 
to review applications of all candidates rather than only those 
recommended by the superintendent. 

In tb• interest of Board members being able to make 
informed decisions. she urges acceptance of the ALJ' s conclusions 
and argues that the "Board majority should not be able to dictate 
ignorance for all board members. just because [they] choose 
ignorance for themselves." (Reply Exceptions. at pp. 2-3) 

Upon careful consideration of this matter., the Commissioner 
concurs with the basic thrust of the ALJ's reasoning, but declines 
to fully affirm her discussion, conclusions and orders for the 
reasons stated below. 

Initially, the Commissioner notes that the substance of 
Horner's petition relates to access to files of applicants for 
employment, not to files of employees recommended for promotion, 
transfer, supervision or other disciplinary act ion. However. the 
seminal Commissioner's decisions in this area (Witchel, supra, and 
Mendell, supr~) do not distinguish between these two groups, and the 
result1ng fuSlon is reflected in the wording of the Board policies 
at issue herein, the language of Horner's prayer for relief and the 
ALJ' s framing of the issues. It is this melding that leads the 
Commissioner to view the initial decision with caution, as its 
unqualified application would appear to extend the same right of 
Board member access to personnel records in general as to 
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applications for district employment, 
Commissioner would adamantly oppose. 

a result which the 

Applications for employment and personnel records are by 
nature two very different commodities. The former is voluntarily 
proffered by a potential employee with an express expectation of 
review and evaluation (subject, of course, to ordinary 
considerations of confidentiality) and is informed by a mutual 
understanding as to the limitations of its usage. The latter, on 
the other hand, is a comprehensive repository of information 
compiled for a multitude of actual and potential purposes, a 
cumulative history which is both potentially sensitive and 
intrinsically confidential. The Commissioner regards it as both 
crucial to personal privacy and consistent with established public 
policy to distinguish between these documents in terms of Board 
member access. 

With respect to applications for employment, the 
Commissioner fully concurs with Horner and the ALJ that Board member 
access to official applicant materials is essential to ensure that 
each Board member • s vote for or against the recommendation of the 
chief school administrator (hereinafter "CSA") is an informed one. 
In so holding, he rejects the Board's contention that Witchel, 
supra, and Mendell, supra, stand for the proposition that access 1s 
to be limited to only those candidates recommended by the CSA. 
Rather, he holds that the fact pattern of Witchel (upon which 
Mendell relied) spoke to a situation where the access denied was to 
the file of the recommended candidate, so that the Commissioner had 
no occasion to rule on the more general question of access to files 
of persons not so recommended. The Commissioner sees in these 
decisions no indication of any intent to establi'p axclusionary 
limitations on such access; the rulings therein meu).y confined 
themselves to the i•sues at hand. 

In so holding, however, the Commissioner emphasizes that 
such right of access in no way entitles Board members to nominate 
candidates independently of the CSA's recommendation. Such a result 
would be contrary to the established statutory and regulatory 
framework (discussed in the Board's exceptions above) and would 
constitute an altogether inappropriate intrusion into district 
operations. Rather, right of access is intended solely to permit an 
informed judgment as to whether the CSA's recommendation will enable 
the Board to meet its responsibility to hire the best qualified 
staff. Nor does such access lessen Board member responsibility with 
respect to applicant confidentiality rights, permit review of 
administrators' personal notes not incorporated into documents such 
as evaluation forms or interview summary sheets, or remove the 
administration's right to place reasonable limitations on conditions 
for review (e.g., on premises, during regular business hours, 
etc.). Neither does it require that the CSA distribute all 
candidate information to all Board members, only that they have 
access to it under reasonable conditions. 

With respect to district employees, however, the 
Commissioner firmly adheres to the belief that Board member access 
to confidential personnel files should be strictly limited to those 
instances where the employee is being recommended for or subjected 
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to an employment action requiring a vote of the Board or where 
access to personnel information is necessary for the performance of 
essential Board member duties. In the former case, Witchel, supra, 
and Mendell, supra, have long established that Board members are to 
have access to "any and all personnel records prepared or maintained 
for the Board of Education by its officers or employees, during 
regular business hours." (Witchel, supra. at p. 162) Herein, 
however, the Commissioner refines that standard to clarify that 
while access to employee file materials may be unlimited as to type, 
the extent of access on any given occasion must be governed by the 
degree to which such materials are directly relevant to the specific 
employment action proposed to be taken by the Board. Board members 
may have access only to those portions of pertinent files which 
contain information without which they cannot perform an assigned 
duty of office, and any such access is to be gained through the GSA 
who is the custodian of district petsonnel records, as it is when 
the access sought is to similarly protected pupil records pursuant 
to N.J.A.C. 6:3-2.1 et !!!I· To bold otherwise would both make a 
travesty of employee E!xpectations of reasonable privacy and serve as 
an invitation to all manner of abuse. · 

Because the Commissioner views the parameters set forth 
above as flowing from basic rights and responsibilities of board 
members as the elected or appointed trustees of the public 
educational system, he further holds that they cannot be thwarted by 
adoption of a policy that would produce a result to the contrary. 
Simply put, the majority cannot be permitted to deny the minority 
its rights and prevent it frora lawfully acting to meet its sworn 
obligations. 

Moreover, the Commissioner views these parameters as 
consistent with both prior case law, of which they serve as a 
clarification and refinement, and more recent State policy on access 
to personnel files of public employees as embodied in EXecutive 
Order No. 11, promulgated in 1974 by then-Governor Brehdart Byrne. 
In holding that, except for basie information on title, salary, 
length of service, separation, pension and compliance with 
experiential and educational requirements for the posit ion held, an 
instrumentality of government shall not disclose individual 
personnel records to anyone unless authorized by law or when 
essential to the performance of official duties, State policy 
clearly recognizes the employee's right to privacy, the governmental 
entity's responsibility as custodian of records and the public 
official's occasional need for a standard of access above that 
accorded to ordinary citizens. 

Finally, the Commissioner views these parameters as 
consistent with the statutory and regulatory role of the CSA, whose 
authority and responsibility are not compromised thereby, and as 
providing for a balance among Board member rights and obligations, 
employee privacy expectations and the administration's proper 
presumption that Board members will not interfere in the actual 
operation of the district. 

In reaching these conclusions, the Commissioner rejects 
the Board's contention that the initial decision of the AW was so 
tainted by factual error that a remand was necessary as a result. 
Instead, while he acknowledges the ALJ's error, the source of which 
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appears to have been her reading of the two pertinent policies in 
conjunction (Initial Decision, at p. 5), he holds that those 
statements in her discussion and conclusion which arise from this 
misunderstanding speak mainly to fairness and equality among Board 
members and can be. extracted and discarded without harm to either 
the central issues herein or the ALJ' s basic line of reasoning. 
(Statements to be set aside as erroneously based are p. 5, para. 2; 
p. 7, para. 2, lines 3-12; p. 8, para. 1, lines 11-13; and p. 10, 
para. 1, lines 5-6. Page 9, para. 2, lines 5 ff. is somewhat 
related, but can properly be retained in application to the question 
of whether a Board may limit individual member rights by adoption of 
a policy to that effect.) 

Further. in a brief introduction to its exceptions, the 
Board notes that because Horner did not run for reelection after 
filing her petiti6ri and is hence no longer a member of the Board, 
questions of mootness and standing are left to the Commissioner's 
discretion. Here the Commissioner holds, consistent with the ALJ's 
position in preconference according to Horner's reply exceptions (at 
p. 1), that Horner had standing at the time her petition was filed 
and that the nature of her complaint reaches to an ongoing issue of 
major _importance such that it cannot be rendered moot solely by her 
departure from the Board. 

Accordingly, the initial decision of the Office of 
Administrative Law is modified to hold that Board members, 
individually or as a group, shall have reasonable access to the 
official files of all applicants for employment and to the personnel 
files of current employees recommended to the Board for employment 
action to the extent that such files are relevant to the specific 
action to be taken or deemed pertinent by the CSA in response to the 
Board • s directive to provide information essential for performance 
of a specific, officially assigned Board duty. To the extent that 
the respondent Board's policy nos. 4112.6 and 9128 are contrary to 
these holdings, they are hereby declared null and void. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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itatr of Nrw !Ieney 
OFFICE OF ADMINISTRATIVE LAW 

LEON WILBURN, 

Petitioner, 

v. 
BOARD OF EDUCATION OFTHE TOWNSHIP 

OF TEANECK, BERGEN COUNTY, 

Res,.,ondent. 

INITIAL DECISION 

OAL DKT. NO. EDU 5575-89 

AGENCY DKT. NO. 205-7189 

Stephen B. Hunter, Esq. for petitioner 

(Klausner, Hunter & Oxfeld, attorneys) 

Sidney A. Sayovitz, Esq., for respondent 

(Gr~fnwood, Young, Tarshis, Dimieto & Sayovitz, attorneys) 

Record Closed: March 28, 1990 Decided: April , 1990 

BEFORE JAMES A. OSPENSON, AU: 

Leon Wilburn, a tenured teaching staff member employed by the Board of 

Education of the Township of Teaneck, Bergen County, filed a pet1tion of appeal on 

June 30, 1989 with the Bureau of Controversies and Disputes of the Department of 

Educat1on in which he alleged that the Board refused to allow him to rescmd a letter 

of resignation that he had submitted in fulfillment of terms of a settlement 

agreement with the Board of a tenure charge matter that was subsequently reJected 

by the Commissioner of Education. The Board's answer on July 21. 1989 and July 28, 

1989, denied petitioner was entitled to JUdgment approvmg rescisston of hts 

resignation, wh1ch it said was otherwtse voluntary, alleged the Board had complied 

with 1ts obligations under tht> settlement agreement, and ;;lleged aff1rmat1vel~ the 

petitiOn was unttmely under N )_A ( G .24 1 2 Tt.e Commtss•oner tran>m• t tE-d 

IVt--.• r • lo •., J 
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the matter to the Office of Administrat11e Law on July 28, 1989 for hearing as a 

contested case i.n accordance wtth N.J.S.A. 52: 14F-1 et ~-

On notice to the parties, the matter came on for a pre hearing conference in the 

Office of Admanistrative Law on September 7, 1989, and an order was entered. The 

followang 1ssues were isolated: 

1. Did the Board's refusal to rescind its acceptance of petitioner's 
letter of resignation (a) contravene h1s tenure status pursuant 
to N.J.S.A. 18A:28-S; or (b) contravene prdv1sions of the 
Tenure Employees Hearing Act, N.J.S.A. 18A:6-10 !U~.? 

2. If so, what remedy, if any, is appropriate? 

3. Is petitioner barred from bringing this action by v1rtue of the 
90-day rule, N.J.A.C. 6:24-1.2? 

The matter was initially set down for hearing on December 8, 1989. On 

October 20, 1989, the Board filed a motion for summary decision in its favor asking 

the petition be dismissed on the grounds that he is legally bound by the Board's 

acceptance of his letter of resignation, and, even if he were not, his pet1t1on was 

barred by N.J.A.C. 6:24- 1.2(b). On November 28, 1989, an administrC~tive law Judge 

concluded in a wtitten decision that el&iste11ce of disputed facts made summary 
decision inappropriate. The motion was denied; the matter was ordered to proceed 

to hearing. Thereafter, the hearing date of December 8, 1989 was adjourned at 

request and/or with consent of the parties. The matter was heard on March 28, 1990 

and concluded. The record closed then 

GENERAL BACKGROUND 

On February 25, 1988, ineffic•ency tenure charges were certified against 

petitioner by the Board. Transmttted to the Office of Administrative Law to be 

heard under docket number EOU 2971-88, the matter was settled by a stipulation of 

settlement and dismissal between the parties and approved by an administrative law 

judge subject to approval of the Commissioner. In a decision on November 28, 1988, 

the Commissioner refused to accept the stipulation of settlement and remanded the 

matter to the Office of Administrative Law for further proceedings. Under OAL 

docket number EDU 8840-88 (EOU 2971-88 on remand), negotiations between the 

part1es resulted m a second stipulation of settlement and dismissal. The second 
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stipulation and initial decision approving it were rejected by the Commissioner on 

Apnl 25, 1989. _The matter was again remanded to the Office of Administrative Law 

for further proceedings. At the present time, the tenure case is inactive pending 

resolution of the present matter. 

On May 30, 1989, petitioner attempted to rescind his resignation (J-5), 

petitioner having noted in his letter to the Board that a second stipulation of 

settlement and dismissal of tenure charges had been rejected by the Commissioner. 

The Board's refusal to allow petitioner to rescind his resignation is the subJect of the 

present appeal. 

ADMISSIONS, STIPULATIONS AND 
FINDINGS OF FACT 

The parties having so admitted and/or stipulated, I make the following findings 

of fact: 

1. Petitioner is a tenured teaching staff member employed by the Board. He 

holds elementary teacher certification. He holds no teacher of art 

~ert1ficate endorsement. His curriculum vitae is P-1 in evidence. 

2. The first stipulation of settlement and dismissal of tenure charges 

effected by the parties (there were two agreements; J. 1 and J-2) was in 
place, according to stipulation of the parties, by October 8, 1988, 

although all essential terms thereof had previously been in place and in 

the minds of the parties by August 1988. Essentially, petitioner agreed 

forthwith to submit his letter of resignation. to become effective June 30, 

1989, in consideration of his employment at 7110ths salary basis for 1988-

89 and duties to be outlined and assigned him (J-2). At conclusion of 

employment, the Board would withdraw tenure charges of inefficiency. 

J-1, paragraph 3. Unstated. but necessarily implied, was that settlement 

and withdrawal of charges was subject to approval by the Commissioner 

of Education. 

3. Expressly in consideration of the agreements in J-1 and J-2, pet1tioner 

tendered a resignation from his teaching position in the district on 
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August 19, 1988, to become effective at the dose of the 1988-89 school 

year. that IS, June 30, 1989. J-6. 

4. At 1ts public meeting on September 14, 1988, the Board accepted h1s 

res1gnat1on, effect1ve June 30, 1989. J-7. 

5. Petitioner and John Cowen, director of curnculum and instruction, 

conferred on September 15, 1988 about pet1t1oner's 7/lOths employment 

posttton ass1gnment for 1988-89. Petitioner by agreement was to review 

the 1988 art cumculum for grades K-2 and 6-12; provide consultation 

regarding art needs for an administrative office complex; illustrate new 

and revised curriculum guides; work on art projects that were 

multicultural and diverse; expand African htstory study through art for 

mtegration into other curricular areas; research model curricula in the 

arts; and research current trends and educat1on for artistically talented 

children. It was understood petitioner's work would be mon1tored by an 

assistant superintendent. R·l and R·2. 

6. Petitioner was officially advised that he had been employed from 

September 1, 1988 through June 30, 1989 at 7/lOths salary. J·9 and J-8 

7. The Comm1~stoner rejected the first agreement of settlement and 

dismissal on November 28, 1988. The tenure charge matter was 

remanded. 

8. An mternal memorandum from the director of curriculum and mstructton 

on April 28, 1989 memorialized that petitioner would be undertaktng to 

finalize the art curriculum project he had been assigned the prevtous FaiL 

R·3. 

9. Petit•oner was notified by an assistant princtpat on May 12, 1989 that he 

had not availed himself of the district's educattonal credit payment plan, 

under which cost of his educational courses for completion of art K-12 

certification could be defrayed. Petitioner never did seek such course 

work and remains uncertified m that endorsement. R-4. 
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10. The se<:ond agreement of settlement and dismissal was effected on 

Febryary 27, 1989 and approved by an admmistrat1ve law judge. On April 

19, 1989, petitioner's attorney notified the part1es and the Commissioner 

of Edu<:at1on that petitioner considered the agreements concluded 

between him and the Board (J-1, J-2 and J-3) had not been fulfilled. He 

requested the Commissioner to reject the mo~!fied stipulation of 

settlement (J-3) and remand the tenure matter to an administrative law 

Judge for further proceedings. J-4. 

1 1. After rejection and remand of the second stipulatiOn of settlement and 

dismissal on April25, 1989, petitioner notified the Board on May 30, 1989 

that he was res<inding his letter of resignation, which he had submitted 

in fulfillment of his obligation under the agreements, on the ground the 

resignation was but one part of the settlement, WdS not a separate entity, 

and was vitiated once the settlements were disapproved by the 

Commissioner. J·S. The Board refused. See paragraphs 14 of petition and 

answer. 

DISCUSSION 

Petitioner •rgued generally (1) that the Commissioner's disaj:)proval of 

settlements rendered his resignation letter a nullity, being part of a repudiated 

agreement; (2) that the Board's failure to comply with its <:ontractual obligations 
pursuant to the agreements discharged any obligation on petitioner's part to resign 

his teaching position; and (3) that the present petition of appeal was not barred by 

the 90-day limiting period in N.J.A.C 6:24-1 .2(b). 

The Board argued (1) that the tendered resignation was legally binding upon 

petitioner upon acceptance of it by the Board; (2) that the Board had fulfilled its 

obligations to petitioner under the settlement agreements by employing and 

compensating him for 1988-89; (3) that the present petition of appeal was untimely; 

and (4) that the bargained-for resignation, therefore, should be enforced against 

petitioner and the petition of appeal dismissed. 

The subject of rescinding of employee resignations was perhaps most recently 

dealt with in Hall v. Board of Ed., Township of Jefferson, Morris County, 1989 

5-
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S.L.D. _(State Board, May 5: 1989), in which the State Board noted approvingly 

the following g_enerality: 

It is clear, as a general rule, that a board of education may 
refuse to honor an employee's attempt to rescind res•gnation 
after the board has formally acted to accept it, where the 
attempted resc1ssion comes before the effect1ve date of 
res1gnat10n. Kozak v. Board of Ed .• Township of Waterford, 
1976 S.LD. 633. A resignation is properly accepted when the 
boardl:IOes so by resolution; it cannot thereafter be 
un1laterally withdtawn by the employee. Cohen v. Board of 
Ed., TownshiP of Hacketstown, Warren County, 1979 S.LD. 
439, 441-2. Only in circumstances mvolving unusual equitable 
considerations, apparently, has the court ever allowed 
rescission of resignation after board acceptance; circumstances 
m the case, however. were described as an "extraordinary 
concatenation of events. N Cf., Evaul v. Board of Ed., City of 
Camden, 35 N.J. 244,249 (1961). There is none here. [Ibid; slip 
opinion at 4r 

In the Hall case, resignation rescission was not allowed; in Evaul, rescission was 

allowed In both cases, equitable prmciples on particular facts of each case were 

applied to reach their opposite results. In particular, examination was made to 

determine whether representations in the resignations for future date were 

justifiably relied upon by the boards involved. Both cases examined whether the 

boards reasonably changed position to their detriment in reliance thereon. 

Equitable principles, applied here, require examination whether the Teaneck 

Board in seeking enforcement of the resignation justifiably relied upon it 

theretofore to its detriment. There is no question the Board relied upon the 

res1gnation it accepted when it continued to employ and compensate petitioner for 

the 1988-89 school year. But the hard question the Board cannot answer is whether 

its reliance on a future resignation and a detrimental pos1t•on change by 

employment of and compensation to petitioner were reasonable at the time 1n 1988 t • 

under then existent circumstances. Board reliance was not reasonable, it may be 

seen. 1f the settlement agreements of which the resignation formed a dependent 

covenant had not been and thereafter never were approved by the Comm1ssioner. 

In short, the Board took the risk of non-approval on its own responsibility. In Tenure 

Hearing of Cardonick, Bd. of Ed., Bor. of Brooklawn, 1982 S.l.D. _(Apr. 7, 1982); 

aff'd State Bd., 1983 S.LD. _(Apr. 8, 1983), tenure charges were wsettledH by a 

lump sum payment of $24,873 by the board to the teacher, who gave his res•gn.at1on 
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It was accepted. Payment was made before Comm1ssioner approval, which was not 

forthcoming. The State Board affirmed the Commissioner's holding that such 

change of position was premature and without legal authority. The teacher's tenure 

nghts remained as intact as they were at the time the ultra vires agreement was 

struck. Ibid., Com'r's decision; slip opinion at 7-8; St. Bd. decision, slip opinion at 4-5. 

Equitable principles. therefore, disfavor the Board. Even if that were not the 

case. the Board's position cannot surmount the circumstance that petitioner's 

resignation of August 19, 1988 (J-6) upon its face announced a conditional tender. 

Not only was it conditional upon the Board discharge of obligations under the 

settlement agreements, which were executory in nature and would not be so 

discharged until end of the school year ten months in future, but by necessary 

implication of law the agreements themselves were conditional upon approval by 

the Commissioner. When the condition failed, as it ultimately did for the second 

time on Apnl 25, 1989, equity decrees the parties be left where they were at time of 

execution. 

Based on the foregoing, I CONCLUDE as follows: 

1. The settlement agreements of 1988 and February 1989 (J-1, J-2 and J-3) 

W@re by operation of law conditional upon approval by the Commissioner 

of Education. 

2. Petitioner's resignation of position on August 19, 1988 to becorTie 

effective June 30, 1989 (J-6) was not tendered in isolation or 

independently of mutual obligations of the parties in the settlement 

agreements. To that extent, therefore, the resignat1on was not only 

conditional upon fulfillment of the mutual obligations of the settlement 

agreements but more fundamentally dependent upon Commissioner 

approval. In substance and reality, the resignation was conditioned upon 

a condition. 

3. The settlement agreements as executed and presented for approval 

remained conditionally valid only until disapproval by the CommiSSioner 

on February 25, 1989. The petition of appeal here was filed less than 90 

. ]. 
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days thereafter and was thus withm the limiting period of N.J.A.C. 6:24-

U(b). 

4. In employmg, assigning and compensating pet1tioner for 1988-89 in 

advance of Commiss1one.r approval, the Board unreasonably assumed the 

nsk mherent m fa1lure of approval. Pet1tioner is neither estopped for 

equ1table reasons or barred by legal reasons from resc1ndmg h1s 

res1gnation by the Board's voluntary if incautious change of pos1t1on 

before approval. Agreements and resignation are nugatory. Petitioner's 

tenure nghts remain intact. 

5. Judgment rescinding petitioner's resignation of August 19, 1988 to 

become effect1ve June 30, 1989 (J-6) is hereby ENTERED; the Board's 

affirmat1ve defense of u:1timely filing of petition 1s DISMISSED. 

6. Tenure charges against petitioner shall proceed to hearmg m usual 

course. 

8· 

776 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 5575-89 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONElt OF EDUCATION, SAUL COOPERMAN, who by law is empowered to 

make a final decision in this matter. However, 1f Saul Cooperman does not so act m 

forty-five days and unless such time lim1t is otherwise extended, this recommended 

dec•sion shall become a final demion in accordance with N.J SA 52:148-10(c). 

I hereby FILE this initial decision wtth SAUL COOPERMAN for consideration. 

Receipt Acknowledged: 

Date 1 DEPARTMENT OF EDUCATION 

Mailed to Parties: 

/7 
I ' 

LAW 

amr 

.g. 
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LEON WILBURN, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF TEANECK, BERGEN COUNTY, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENT. 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The Board's exceptions and 
petitioner's reply thereto were timely filed pursuant to N.J.A.C. 
1:1-18.4. 

The Board's exceptions urge that the ALJ's decision plainly 
ignores well-established law that a teacher's resignation is legally 
binding upon proper acceptance by a board of education and cannot be 
rescinded or modified except in compelling equitable circumstances. 
It cites ~· supra; Hall, supra; Kozak, supra; Cohen, supra. in 
support of th1s. . 

The Board further avers that the only exception to the rule 
set forth above was contained in Evaul, supra, wherein the court 
indicated rescission of a resignation may be permitted under 
circumstances where a teacher acted irrationally or had insufficient 
time to reconsider the resignation prior to board of education 
action. As such, it maintains that the ALJ ignored the Supreme 
Court rule in Evaul because there were no findings that the 
resignation was given in an e~otionally, volatile time or was 
occasioned by impetuous conduct or under coercion. (Board's 
Exceptions, at p. 4) 

The Board also argues that the ALJ's conclusion that 
petitioner's resignation was conditioned on subsequent Commissioner 
approval of the overall settlement between the parties is neither 
supported by established case law nor equitable considerations. Of 
this it states, inter alia, that: 

Initially, it must be emphasized that the letter 
of resignation was dated August 19, 1988 but the 
settlement agreements were not finalized until 
October 5, 1988 when they were submitted to the 
Office of Administrative Law. Had petitioner 
wished to submit a conditional letter of 
resignation, he should have made his intentions 
known to the board of education. Alternatively, 
petitioner could have chosen to delay the 
subffiission of his letter of resignation until 
after the Commissioner had the opportunity to 
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review the settlement agreement. Since there 
have been no findings that he was coerced or 
forced to submit his letter of resignation, there 
can be no relevance attached to the 
Commissioner's failure to ultimately accept the 
settlement. The finding by Judge Ospenson that 
the letter of resignation was expressly 
conditional upon the Commissioner's later 
acceptance of the settlement agreement is neither 
reflected in the letter of resignation itself nor 
in the board resolution accepting the letter of 
resignation. A close analysis of the letter of 
resignation indicates that Mr. Wilburn noted 
therein that "in consideration of the agreements 
concluded between myself and representatives of 
the board of education I hereby tender my 
resignation ... " As noted earlier. the agreements 
were not final at the time of the letter of 
resignation. In addition, as noted in Initial 
Decision, the agreements themselves do not 
indicate that the letter of resignation was 
conditional upon Commissioner's acceptance of the 
settlement. 

The effect of Judge Ospenson' s creation of the 
concept of a conditional letter of resignation 
will be to create a new legal principle that will 
have damaging effects upon the relationships of a 
board of education and its employees. Affirmance 
of Judge Ospenson's decision will elltablish 
precedent that & letter of resignation may be 
coMitional upon future events which could have 
t.h@ effect of retroactively permitting the 
employee to rescind his resignation. this is 
contrary to the admonition of the Supreme Court 
in Evaul that a board of education must be 
permitted to take conclusive steps to replace 
retiring employees and must be entitled to rely 
upon the effective date of a tendered and 
accepted resignation. This is especially true in 
the present circumstances because the letter of 
resignation did not advise the board of education 
that it was conditional upon the Commissioner's 
acceptance of the settlement. The effect of 
Judge Ospenson•s decision is to permit the 
petitioner to utilize his inner, uncommunicated. 
thoughts so as to nullify the board's acceptance 
of the letter of resignation. Clearly this is 
not in the public interest and will serve to 
encourage employees to write ambiguous letters of 
resignation which neither communicate their true 
intent nor provide any degree of finality to the 
status of the parties. (Id., at pp. 4-5) 

In addition to the above, the Board excepts to the AW's 
conclusion that the petition was timely filed. It urges that such a 
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conclusion allows petitioner to reopen an issue finalized on 
September 14, 1988 which was 9% months prior to his filing of the 
petition. It states: 

It is curious that Judge Ospenson, in rejecting 
the board • s ninety day argument, concluded that 
the board in employing petitioner for the 
1988-1989 school year "unreasonably assumed the 
risk inherent" in the failure of the Commissioner 
to approve of the settlement. Yet, Judge 
Ospenson plainly ignored that it was petitioner 
who chose to submit his letter of resignation in 
August. 1988, months before Commissioner review 
of the settlement agreement was even feasible 
since an agreement had not been executed nor 
submitted to an Administrative Law Judge.*** 

It is respectfully urged when an employee chooses 
to submit a letter of resignation >~ithout 
coercion or duress, he must be made accountable 
for his later decision to change his mind. A 

··simple letter attempting to rescind a letter 
should not serve to reopen the ninety day 
limitations period. Finally, it must be 
emphasized that the Initial Decision serves to 
punish the board of education for its acceptance 
of a letter of resignation on September 15, 
1988. It is the board of education that acted in 
good faith, but it is the petitioner who changed 
his mind more than 9% months later. Equitable 
principles as well as established law require 
that the ninety day rule be applied to preclude 
petitioner from reopening the decision that he 
voluntarily made on August 19, 1988. 

(Id .• at pp. 6-7) 

Petitioner • s reply exceptions urge affirmance of the AW • s 
recommended decision for the reasons expressed therein. He also 
avers that the testimony of the witnesses during the hearing 
"***further substantiated an alternate basis for *** sustaining***" 
the decision, i.e.. his being assigned essentially clerical 
functions during the 1988-89 school year. (Reply Exceptions, at 
p. 2) Of this he states: 

For the reasons set forth in the annexed Brief •' 
the duties assigned to Leon Wilburn were of 
considerable importance to him and the promise of 
the assignment of the professional duties 
designated in the settlement agreements at issue 
played an extremely important role regarding 
Leon Wilburn's agreement to the proposed 
settlement terms. The Board of Education clearly 
breached its contractual responsibilities to 
Leon Wilburn regarding the nature of his 
assignments during the 1988-89 school year. In 
addition, the testimony of the witnesses on 
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March 28, 1990 further established that 
Leon Wilburn had not received the letter of 
recommendation that he was supposed to receive in 
light of the prescriptions of the settlement 
agreement submitted to the Commissioner of 
Education in the instant matter. 

It is respectfully averred that the failure on 
the part of the Board of Education to comply with 
the specific terms of the settlement agreements 
memorialized between the parties, which 
agreements were subject to the Commissioner of 
Education's approval, represented a separate 
independent basis for the sustaining of Judge 
Ospenson' s de cis ion that the proffered letter of 
resignation was not binding on Petitioner 
Leon Wilburn. (Id.) 

* * * The Commissioner has conducted a thorough review of the 
record in this matter and agrees with the conclusion of the 
Administrative Law Judge that petitioner's resignation was not 
tendered in isolation or independently of mutual obligations 
integral to the settlement of the tenure charges. Further, he is 
also in complete agreement with the ALJ's conclusion that the 
"***resignation was not only conditional upon fulfillment of mutual 
obligations of the settlement agreements but ~ fundamentally 
dependent upon Commissioner approval." (emphasis supplied) (Id .• 
at p. 7) 

In the instant matter. a settlement was presented to the 
Commissioner for approval on October 12, 1988 which he rejected on 
November 23, 1988. There were precisely three terms of that 
settlement: 

1. Respondent, LEON WILBURN, will agree to the 
forfeiture of his salary as a teaching staff 
member within the Teaneck School District for the 
period between February 23, 1988 through June 30, 
1988. 

2. Respondent. LEON WILBURN, will be retained 
by the Teaneck Board of Education for the 1988-89 
academic year in a seven-tenths (7/lO's) teaching 
capacity. His salary will reflect the 
withholding of his increment for the 1988-89 
school year in accordance with a past resolution 
of the Teaneck Board of Education. 

3. The Board of Education will withdraw the 
instant tenure charges filed against Respondent, 
LEON WILBURN, with prejudice. (J-1, at p. 2) 

That settlement was rejected by the Commissioner on 
November 23, 1988 because it impermissibly set forth penalties which 
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only the Commissioner may levy pursuant to N.J.S.A. 18A:6-l0 et ~· 
upon determination of truth of the tenure charges. The settlement 
was also rejected on the basis set forth below: 

Moreover, as implied by Item No. 2 immediately 
above, there has been nothing provided for 
consideration by either the ALJ or the 
Commissioner which would explain why in the face 
of serious tenure charges the Board should be 
allowed to withdraw said charges and allow 
respondent to resume teaching duties. In the 
absence of any specific information as to how or 
why the alleged inefficiencies triggering the 
filing of tenure charges are no longer deemed to 
be a bar to appropriate instruction, the 
Commissioner is unable in good conscience to 
sanction respondent's return to teaching duties. 

Accordingly, the settlement is rejected and the 
matter remanded to the Office of Administrative 
Law. 
(Commissioner's Decision of November 23, 1988, at 
pp. 6-7) 

The settlement resulting from the remand was approved by 
the ALJ on March 9, 1989 and received by the Commissioner on 
March 13, 1989. That settlement is set forth in toto below: 

1. The reference to the withholding of salary 
increment component of the Stipulation of 
Settlement and Dismissal relates to the fact that 
independently of the tenure charge proceedings 
initiated against Leon Wilburn. the Board 
determined to withhold Mr. Wilburn's employment 
and adjustment increments for the 1988-89 school 
year. This determination to withhold 
Mr. Wilburn's employment and adjustment 
increments was not the subject of any appeal to 
the Commissioner. 

2. The reference to the 120 day salary loss 
reflects the mandate of N.J.S.A. 18A:6-14 and was 
not intended to supercede the Commissioner of 
Education's authorities, pursuant to N.J.S.A. 
l8A: 6-10 to determine penalties, if any, to be 
assessed against a tenured school district 
employee who is the subject of tenure charge 
proceedings. 

3. Leon Wilburn's assignment as a teaching 
staff member within the Teaneck. School District 
for the 1988-89 school year was intended to gain 
the use of Mr. Wilburn's uncontroverted talents 
as a teacher of Art. Mr. Wilburn's evaluations 
as an Art teacher within the district were 
consistently positive and he was transferred to a 
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self-contained classroom instructional position 
when it was determined that Mr. Wilburn did not 
possess the appropriate endorsement to teach Art 
on a full-time basis. 

4. The job duties and 
Wilburn, for the 1988-89 
include the following: 

functions of 
school year, 

Leon 
will 

(A) Mr. Wilburn will be assigned duties as 
part of the district's present review and 
revision of the Art curriculum within the 
district on a kindergarten through' twelfth 
grade basis, which duties will include 
research, out-of-district review of programs 
in other districts, and other duties 
assigned by the appropriate administrators 
and supervisors responsible for the Art 
curriculum revision. 

(B) Mr. Wilburn will be assigned to the 
Field School and will be given 
responsibilities concerning the maintenance 
of a "positive ambience" within the Field 
School in terms of maintaining the bulletin 
boards through the posting of student 
artworl.c:. and other student projects. 

(C) Mr. Wilburn will be assigned to worl.c:. 
with the district art teacher assigned to 
the district's alternative schools to assist 
the alternatives schools' students on art 
instructional projects. He will be assigned 
instructional responsibilities in this 
capacity. 

{D) Mr. Wilburn will be assigned non-art 
related functions to assist Lucy Stamila, 
the Assistant to the Superintendent, to 
develop grant proposals with regard to arts 
related activities and to perform other 
duties, as assigned. 

5. Mr. Wilburn's professional position for the 
1988-89 school year has been structured so as to 
insure that he is responsible for actual Art 
instruction no more than % of his employment time 
within the district. 

6. The Teaneck Board of Education determined 
that it would tal.c:.e between three and five days to 
present its case before an Administrative Law 
Judge if it sought to pursue the inefficiency 
tenure charges against Mr. Wilburn and it was 
anticipated that perhaps an equal number of days 
would be spent by Mr. Wilburn's attorney in 
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defense of the pending tenure charges. Including 
anticipated legal costs only, the cost to the 
district in pursuing tenure charges would have 
been approximately $10,000. 

7. In addition to the estimated legal and 
related administrative costs regarding the 
continuation of tenure charge proceedings against 
Mr. Wilburn, pursuant to State statutes. 
Mr. Wilburn would have been paid from 
September l, 1988 on, in light of the passage of 
120 days since his suspension without pay and it 
was, therefore. anticipated that. assuming that 
the end result was the dismissal of Mr. Wilburn. 
a minimum ot an additional $7,500 would have to 
have been expended by the Board of Education to 
pay the mandated salary payments to Mr. Wilburn, 
effective September 1, 1988. 

8. A determination was made that Mr. Wilburn's 
years of more than satisfactory Art instruction 
)'.ol'ithin the district warranted giving Mr. Wilburn 
a [chance] to fulfill the duties assigned to him 
for the 1988-89 school year. It was hoped that 
the assignment of both Art and non-Art 
professional functions and duties would result in 
the rendering of satisfactory service by 
Mr. Wilburn to school children within the 
district. 

9. In consideration of the Cardonick standards, 
it was anticipated that, if Mr. Wilburn was paid 
approximately $24,000, which will be his salary 
on a 7/lO's basis for the 1988-89 school year, as 
a part of a buy-out/severance agreement, this 
amount would have been approved by the 
Commissioner of Education, in consideration of 
prior settlements that have been approved by the 
Commissioner of Education, in consideration of 
the Cardonick standards. It was, therefore, 
anticipated that the expenditure of this amount 
of money concerning the 1988-89 school year for 
the actual performance of assigned professional 
duties by Mr. Wilburn would certainly satisfy all 
of the Cardonick standards and would provide an 
additional opportunity to Mr. Wilburn to satisfy 
district norms concerning his professional 
performance. 

10. As of the end of February, 1989, Mr. Wilburn 
will have received a total of $14,589 for 
services actually rendered in a professional 
instructional capacity to the Teaneck Board of 
Education. If the instant settlement agreement 
is not accepted by the Commissioner of Education, 
all of the parties involved would be severely 
prejudiced inasmuch as the Board would have to go 
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through the time and extraordinary expense of 
proceeding with the pending tenure charges, after 
having already paid Mr. Wilburn for his services 
rendered during the 1988-89 school year. 
Mr. Wilburn would also be denied an opportunity 
to satisfy district norms and standards 
concerning the rendering of professional services 
within the district. 

11. It should be noted that Mr. Wilburn's 
performance concerning the duties assigned to him 
for the first six months of the 1988-89 school 
year has been satisfactory and he has completed 
all of his required responsibilities in his 
present instructional position. 

(Exhibit J-3, Decision on Remand, at pp. 3a-3e) 

The Commissioner rejected the settlement on April 25, 1989 
because it called for petitioner to be assigned instructional 
responsibilities in the district's alternate schools. · His 
elementary endorsement did not authorize his teaching of art at the 
secondary level. Such endorsement authorizes one to teach art in 
grades K-8 for less than half time. (emphasis supplied) 

The settlement was also rejected on the following basis: 

***review of the settlement terms does not inform 
the Commissioner as to what assignment respondent 
will have beyond the end of the 1988-89 school 
year. Is it anticipated that he will secure an 
art endorsement? Will he continue to have a 
"special" assignment carved out for him in an 
area where he is uncertified? If the latter is 
contemplated, the Commissioner must express his 
scepticism that all the noninstructional "duties" 
which appear to comprise much of his· salaried 
time (1) do not require an instructional 
certificate, i.e .. serving as an instructional 
aide or (2} are only appropriate for a staff 
member possessing the special subject endorsement 
of art, i.e., responsibilities in curriculum 
revision in art; review of art programs in other 
districts. 

Accordingly, the settlement is remanded for 
modification of its terms so that the concerns 
expressed above are resolved sufficiently to 
secure approval of the settlement. Perpetuation 
of service in assignments for which respondent 
does not possess an appropriate endorsement will 
not be approved, nor should he be assigned 
responsibilities that do not require an 
instructional certificate at all. In the event 
the parties are unable to reach an acceptable 
settlement, this matter is to proceed to a 
decision on the merits. 
(Commissioner's Decision of April 25, 1989, at 
pp. 4-5) 
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Upon receipt of Mr. Wilburn's May 30, 1989 letter to the 
Board (Exhibit J-5) and the Petition of Appeal on June 30, 1989, the 
Commissioner became aware that there may have been a settlement term 
reached between the parties that neither the ALJ nor he had 
reviewed. As may be seen above, •neither of the two rejected 
settlements included a provision for resignation. In fact, one of 
the very reasons for rejection of the second settlement was due to 
its failure to stipulate what Mr. Wilburn's assignment was beyond 
the 1988-89 school year. For that reason, when the instant matter 
was transmitted to the Office of Administrative Law, consolidation 
with the tenure charge matt~r was recommended. It was further 
directed that the ALJ should ascertain if Mr. Wilburn's resignation 
was a settlement term not provided to the ALJ and Commissioner for 
review and approval as required by law. 

N.J.A.C. l:l-19.l(a) requires that "[w]hen the parties to a 
case wish to settle the matter, the judge shall require the parties 
to disclose the full settlement terms." (emphasis supplied) 
N.J .A.C. 1: l-i9-:l(b)further requues,-lnter alia, that the ALJ 
shall issue an initial decision incorporat1ng and approving the full 
settlement terms. 

Moreover, it was made abundantly clear by the State Board 
in Cardonick. supra, that in tenure charge matters the Commissioner 
may not be preempted from review of any terms of a settlement of 
those charges. 

The Commissioner's exclusive authority to decide 
[tenure] cases necessarily entails the 
determination of !!!Y and matters pertinent 
thereto in order to make a complete disposition 
of the case. It is proper therefore, for the 
Commissioner to review and evaluate, and to 
approve and disapprove, tenure settlements. We 
believe that settlement agreements totally 
preempting the Commissioner from review and 
evaluation are against the public policy of this 
State as exemplified in the Tenure Employees 
Hearing Law. (emphasis supplied) 

(Slip Opinion, at p. 4) 

It was therefore a matter of serious concern to find in the 
record that a settlement had been drawn up and agreed to by the 
parties (Exhibit J-2) prior to the Commissioner's November 1988 
rejection of the settlement whlch had been submitted to him for 
approval. Exhibit J-2 was in existence as early as August 1988 and 
yet it was not submitted to the Commissioner for his review and 
approval as required by law. The settlement document bears the 
docket number for the tenure matter (OAL DJ::r/1 EDU 2971-88; Agency 
DJ::r# 45-3/88) and acknowledges that the terms contained therein are 
in addition to those submitted to the ALJ. The specific terms read: 

1. The Board of Education will not oppose a 
request for additional, appropriate unemployment 
insurance benefits that may be owed to 
LEON WILBURN for the time period between 
February 23, 1988 and June 30, 1988. 
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Z. The job duties and functions of 
LEON WILBURN, for the 1988-89 school year will 
include the following: 

a) Mr. Wilburn will be assigned duties as 
part of the District's present review and 
revision of the Art curriculum within the 
District on a Kindergarten through Twelfth 
grade basis, which duties will include 
research, out-of-district review of programs 
in other districts, and other duties 
assigned by the appropriate administrators 
and supervisors responsible for the Art 
curriculum revision. 

b) Mr. Wilburn will be assigned to the 
Field School and will be given 
responsibilities concerning the maintenance 
of a "positive ambience" within the Field 
School in terms of maintaining the bulletin 
boards through the posting of student art 
work and other stu~ent projects. 

c) Mr. Wilburn will be assigned to work 
with the district art teacher assigned to 
the District's Alternative Schools to assist 
the Alternative Schools' students on art 
instructional projects. 

d) Mr. Wilburn will be assigned non-art 
related functions to assist Lucy Stamila, 
the Assistant to the Superintendent to 
develop grant proposals with regard to arts 
related activities and to perform other 
duties as assigned. 

3. LEON WILBURN will be assigned a regular 
morning schedule. e.g. , 8:00 a.m. to 12:00 noon 
or 8:30 a.m. to 12:30 p.m., which schedule will 
be worked out cooperatively with the 
administration. 

4. LEON WILBURN'S salary on a 7/lO's basis will 
be $24,315.90, which is based on the board's 
statement that LEON WILBURN's full-time salary 
for the 1988-89 school year would have been 
$34,737.00. 

5. LEON WILBURN will be eligible for all fringe 
benefits provided · to full-time teaching staff 
members, however, it is understood that, 
consistent with district practices, he will only 
receive reimbursement at a 7/10 's rate regarding 
tuition reimbursement matters. 

6. LEON WILBURN agrees 
appropriate matriculating 
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qualify him for the receipt of an endorsement as 
an elementary and/or secondary art teacher. 

7. LEON WILBURN will forthwith submit a Letter 
of Resignation, to be effective June 30, 1989, a 
copy of which is attached hereto. 

8. A positive Letter of Recommendation will be 
prepared by District Administrators provided that 
LEON WILBURN shall satisfactory complete his 
assigned duties for the 1988-89 school year, 
which Letter of Recommendation will refer to LEON 
WILBURN'S positive accomplishments as an art 
teacher within the District and as a teacher 
employed within the District during the 1988-89 
school year. 

9. LEON WILBURN will be offered the appropriate 
COBRA health insurance benefits at the end of the 
1988-89 school year. 

10. Every effort will be made by the parties not 
to comment with regard to the settlement of the 
pending tenure charges. (Exhibit J-2) 

Petitioner describes the above settlement as a legal 
document he executed in August 1988 which "***was intended to 
establish contractual obligations between the Board of Education and 
myself concerning the implementation of the settlement agreement 
arrived at between the parties [J-1] which was subsequently rejected 
by the Commissioner***·" (Wilburn Affidavit, at p. 2) 

These are, however, terms that should have been by law 
submitted to the Commissioner for review and approval. One need 
only to contrast the three terms of the first rejected settlement 
(J-1) with J-2 above to realize that the Commissioner was improperly 
deprived of full disclosure of terms of the settlement of the tenure 
charges. This failure of full disclosure has already resulted in 
two remands because the Commissioner was deprived of necessary 
specifics as to what the complete ramifications of allowing the 
withdrawal of tenure charges might be. 

Despite the Board's clamorous arguments otherwise, 
petitioner's resignation ~ a condition of the settlement of the 
tenure charges. The term calling for resignation was contained 
within a document intended as part of the settlement to the tenure 
charges. However, since the terms of J-2 were not submitted to the 
Commissioner for his review and approval by the ALJ in the tenure 
matter pursuant to N.J.A.C. l:l-19.(a), (b) and Cardonick, supra, 
those terms, including the one calling for petitioner's resignation 
are ultra vires and without force just as resignation and payment of 
$24,873 were so declared in Cardonick, because the resignation and 
payment were effectuated prior to the approval of the Commissioner. 

(1) an 
Notwithstanding the 
"implementation" of 

parties characterization of 
the agreement submitted 
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Commissioner, (2) being "contractual" in nature and (3) having terms 
"additional" to the settlement submitted to the Commissioner, he 
finds such euphemisms pure and simple obfuscation to mask the fact 
that they engaged in settlement terms deliberately withheld from the 
Commissioner in settlements he was presented to review in two 
initial decisions. (J-l and J-3) In so concluding, the 
Commissioner finds such actions entirely unconscionable and 
deserving of the most severe chastisement. 

-Accordingly, petitioner's letter of resignation and the 
Board's acceptance thereof are of no effect. Petitioner retains his 
tenure rights as a teaching staff member until a final determination 
in the tenure charge matter is reached by the Commissioner. He is 
likewise entitled to whatever salary and emoluments are afforded him 
under the Tenured Employees Hearing Act during the pendency of a 
final decision of the Commissioner. 

Given the grave concerns raised by the improper settlement 
engaged in by the parties in this matter, it is ordered that the 
Commissioner's decision in this matter be forwarded to the Off~ce of 
Administrative Law for review and consideration by the 
Administrative Law Judge presiding over the tenure matter with which 
the Commissioner had originally recommended consolidation when 
transmitting the instant matter. 

Finally, the Commissioner adopts as his own the conclusions 
of the ALJ that this matter is not time barred pursuant to N.J.A.C. 
6:24-l.Z(b) for the reasons expressed in the initial decision. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 

' 
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Statr of Ntw :ilmuy 

OFFICE OF ADMINISTRATIVE LAW 

lNlTIAL DECISION 
OAL DKT. NO. EDU 6189-89 

AGENCY DKT. NO. 248-8/89 

IN THE MATTER OF THE TENURE HEARING OF 

APRIL RENEE' B.llADLEY, 

BOARD OF EDUCATION OF THE CITY OF NEWARK 

Carolyn Ryan-Reed, Esq., for petitioner 
(Associate Counsel to~ the Board) 

Irving c. Evers, Esq., for respondent 
(Giblin & Giblin, attorneys) 

Record Closed: December 19, 1989 

BEFORE WARD R. YOUNG, ALJ: 

Decided: January 23, 1990 

April Renee' Bradley, a tenured teaching staff member employed by the Newark 

Board of Education (Board), was suspended without pay on July 25, 1989, upon certification 

of tenure charges by the Board for incompetency and/or unbecoming conduct. Bradley 

denies the truth of the charges and seeks dismissal of those in Count One on the ground 

they represent inefficiencies and she was not provided the 90-day notice for correction 

pursuant to N.J.S.A. 18A:6-ll. 

The matter was transmitted to the Ortice of Administrative Law as a contested 

case on August 17, 1989 pursuant to N.J.S.A. 52:14F-l et ~·· was preheard on October 5, 

1989, and proceeded to plenary hearing on December 14, 15, 18 and 19, 1989. The record 

closed upon termination of the fourth day of hearing, December 19 with no compelling 

reason for the undersigned to direct the filing of post-hearing briefs and no request from 

either party to be permitted to do so. 

Nrw Ju.u•.r l.f An Equal Opportunity Employer 

790 

You are viewing an archived copy from the New Jersey State Library.



:JAL DKT. NO. EDU 6189-89 

MOTIONS TO DISMISS 

Respondent Bradley filed a motion to dismiss all charges in Count One prior to the 

first day of hearing due to the Board's alleged failure to comply with N.J.S.A. l8A:6-ll and 

provide a 90-day correction period. Bradley contends said charges should be deemed 

inefficiencies rather than incompetencies. Upon closure of the Board's ease on the fourth 

day of hearing, Bradley made oral application to dismiss charges 5 a, b, c and d in Count 
Two on the ground the Board had not met its burden of proof by a preponderance of 

credible evidence as to the truth of those charges. 

A bench ruling on both motions by the undersigned neither granted nor denied either 

motion, but rather held them in abeyance until a careful and thorough review was made of 

the total record. Each motion shall be addressed as the result of such a review and the 

adoption of factual findings. 

TESTIMONIAL AND DOCUMENTARY EVIDENCE 

Each charge will be addressed in order with a recitation of evidence deemed to be 

relevant. Factual findings shall be incorporated under each charge following the 

recitation in order to avoid fragmentation. 

FIRST COUNT 

3. FOR THE PAST SEVERAL YEARS OF APRIL BRADLEY'S 

EMPLOYMENT, SHE HAS BEEN INCOMPETENT IN THE 

PERFORMANCE OF HER ASSIGNED TEACHING DUTIES 

THEREBY RESULTING IN A WHOLESALE DISRUPTION OF THE 

ORDERLY PROCESS AND ADMINISTRATION OF THE SCHOOLS 

TO WHICH SHE HAS BEEN AND IS ASSIGNED. 

-2-
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4. APRIL BRADLEY HAS FAILED TO CREATE AND MAINTAIN A 

PROPER CLASSROOM EN'VIRONM~NT AS MANIFESTED BY A 

CAPABLE MANAGEMENT OF THE CLASSES TO WHICH SHE HAS 

BEEN ASSIGNED, IN THAT: 

A. SHE DOES NOT MAIN~AIN A NEAT, ATTRACTIVE CLASSROOM. 

B. SHE DOES NOT POST THE RULES AND PRoCEDURES 

GOVERNING CLASSROOM CoNDUCT THEREBY LEADING TO A 

PRESUMPTION THAT No SUCH RULES EXIST. 

C. SHE DOES NOT MAINTAIN APPROPRIATE "CENTERS OF 

INTEREST." 

D. SHE DOES NOT MAINTAIN PROPER CLASSROOM 

MANAGEMENT AND DISCIPLINE TECHNIQUES. 

E. SHE HAS NOT IDENTIFIED AND CORRECTED BEHAVIORAL 

PROBLEMS OF THE STUDENTS. 

The Board relies predominantly on the testimonial evidence of five separate 

evaluators and their observation reports to meet its burden of proof as to the truth of the 

above charges. Its principal witness was Zelma Collins, the Clinton .\venue School 

principal with 16 years of experience as a principal, other administrative experience, and 

18 years of experience as a teacher. Bradley came Wlder the supervisory jurisdiction of 

Collins in September 1986. 

Collins testified that the performance of Bradley as a kindergarten teacher in 1986-

87 was borderline, and she was reassigned to grade 3 in 1987-88. The earliest 

unsatisfactory observation report in evidence is that of December l, 1987, which was 

executed by Collins following a 50-minute observation. See, P-4. The assessments 

incorporated therein were 4 satisfactory, 1 marginal, and 16 unsatisfactory. Collins stated 

-3-
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that Bradley refused to sign the document and refused to accept it. The document was 
transmitted to Bradley with a covering memo under date of December 9, 1987 (also 

incorporated in P-4). It is noted that, notwithstanding the 50-minute time period from 

1:55 to 2:45 indicated on the face of the report, Collins indicated in additional comments 

on page 2: "I must return to adequately observe and evaluate your needs and the class 

needs. Thirty minutes is not enough!" This discrepancy was not explained on the record. 

Collins noted the lack of organization of Bradley's classroom and her desk. She also 

noted that centers of interest were not established, and made several comments in her 

report of the impropriety of Bradley's classroom management and discipline techniques as 

well as Bradley's failure to maintain control of her class. 

It appears to be a normal procedure in Newark for principals to request otller 

principals to come into their schools to observe and evaluate teachers as the result of an 

unsatisfactory evaluation by the supervising "home" principal. This process is presumably 

in the interest of objectivity, fairness, and an effort to provide assistance to the teacher, 

and not to re-en!orce negative assesments although that may be a result. Four 

administrators not assigned to the Clinton Avenue School were requested to observe 

Bradley, and these four testiCied at the hearing. 

Anzella K. Nelms observed Bradley on January 12, 1988 for 1 hour and 15 minutes. 

Her report, P-26 in evidence, records 4 satisfactory and 17 unsatisfactory areas with no 

rating for one area. The negative areas were: failure to maintain a neat and attractive 

classroom (with rules and procedures posted); failure to maintain centers of interest; and 

poor pupil-teacher relations and classroom control. Nelms testified as to pupil 

inattentiveness, poor planning, and a classroom environment.not conducive to effective 

learning. She further stated that Bradley refused to sign the report. 

Nelms stated on cross-examination that Assistant Executive Superintendent Vivian 

K. Lampkin advised her that Bradley was in need of assistance. Nelms also elaborated on 

the incompleteness of Bradley's lesson plans and failure to follow them, and also an 

inordinate number of disciplinary interruptions during the instructionalproeess. In response 
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to an inquiry from the undersigned, Nelms expressed doubts for Bradley's improved 

;:.erformance and a belief that there is no hope for, same. 

Principal Frank H. Walters, Jr., from the Bergen Street school testified about his 

:.tarch 24, 1988 observation of Bradley. His report, P-27 in evidence, records 5 

satisfactory, 13 unsatisfactory, and 4 borderline assessments. His unannounced visit began 

at 10:00 a.m. and lasted for 45 minutes. He stated that the classroom environment was 

chaotic due to a lack of teacher control and that 3radley was not involved in instruction. 

Bradley assembled a reading group and proceeded with a lesson which was scheduled for 

9:00 a.m. according to the lesson plans. The summary and suggestions for improvement by 

Walters, attached to the report, as well as the testimonial evidence adduced, established 

dissatisfaction with Bradley's teaching performance and control of her class. 

Walters stated on cross-examination that Collins only expressed a concern about 

Bradley's performance when he was requested by her to make an "outside" observation 

and evaluation. 

Collins also observed Bradley on February 28, 1989 and recorded 5 satisfactory and 

16 unsatisfactory assessments on her report, which is P-20 in evidence. Her assess"llents 

were negative in the areas of classroom tidiness, centers of interest, posted rules and 

procedures, classroom management and disciplinary techniques. Bradley again refused to 

sign the observation report. 

Blanche L. Bishop, principal at the Warren Street School, observed Bradley on March 

14, 1989 at the request of supervisor Ruth Hazelwood. Her assessments recorded in her 

observation report, P-40 in evidence, indicate 2 satisfactory and 20 unsatisfactory checks. 

The one satisfactory of note concerns the maintenance of centers of interest, which had 

been previously deemed unsatisfactory by other observers. 

Bishop elaborated on her almost totally negative assessment ot Bradley in testimony 

adduced on cross-examination and stated that Bradley does not appear to have the ability 

to control her class, and she expressed serious doubt that Bradley could improve her 

performance because of such poor relations with her pupils. 
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Joseph Maecia, principal at the Ann Street School, testified that he observed 

Bradley on April 25, 1989 at the request or Collins. His report, P-28 in evidence, 

incorporated 4 satisfactory and 18 unsatislactory assessments. None of the satisfactory 

cheeks relate to the charges herein. He stated that Bradley had no control of her class 

and there was no discernable classroom organization. Her attempt to teach lacked the 

elements of good teaching, he said, as he observed no pupil preparation for learning, no 

knowledge conveyed, no questions prepared, and that Bradley was oblivious to the 

negative behavior and inattentiveness of her pupils. 

Ylaecia indicated on cross-examination that Collins did not convey any backgt:ound 

on Bradley to him when she requested his assistance other than the fal!t that negative 

assessments existed. 

Bradley testified she did not receive copies of any of the observation reports 

referred to in this recitation, namely P-4 and P-20 (Collins}, P-26 (Nelms), P-27 (Walters), 

P-28 {Ma!!cia), and P-40 (Bishop). She further stated that she never refused to sign any of 

the reports and she did not meet with Walters or Bishop in post-observation conferences, 

but did confer with Nelms and Maccia as well as Collins. 

r FIND that the Board has met its burden of proof by a preponderance of credible 

evidence that the charges incorporated in 4 "a" through "e" above are TRUE. Findings 

related to Charge 3 will be addressed later in this decision. 

S. DESPITE NUMEROUS SUGGESTIONS AND ADMONITIONS, APRIL 

BRADLEY HAS FAILED TO RECTIFY THE INEFFICIENCIES RELATING 

TO PROPER CLASSROOM ENVIRONMENT THEREBY GIVING RISE TO 

A PRESUMPTION THAT SHE LACKS THE NECESSARY ABILITY, SKILL 

OR MOTIVATION TO EFFECT THE NECESSARY CHANGE. 

Notwithstanding the pending motion to dismiss the charges in Count One, which 

requires that a distinction be made to characterize those charges as inefficiencies or 
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incapacity, and a careful review of the complete observation reports and attachments 
relative to the Bradley classroom. environment and the testimony adduced from evaluators 

and addressed above in Charge No.4, I FIND that' the Board has met its burden of proof by 

a preponderance of credible evidence that Bradley has failed to rectify the shortcomings 

highlighted in this record, and I determine those portions of the charge to be TRUE. The 

presumption referred to in the latter portion of this charge will be addressed later in this 

decision. 

6. ALSO, APRIL BRADLEY HAS FAILED TO DEMONSTRATE THE 

PROPER TEACHING CHARACTERISTICS EXPECTED OF TEACHING 

STAFF MEMBERS IN THAT: 

A. SHE DOES NOT DEMONSTRATE A WHOLESOME RAPPORT WITH 

STUDENTS COMMITIED TO HER CHARGE. 

B. SHE DOES NOT DEMONSTRATE A SYMPATHETIC 

UNDERSTANDING OF THE FEELINGS AND NEEDS OF THE 

STUDENTS. 

There is no compelling need to repeat the extensive testimony adduced from the 

five administrators who independently observed and evaluated Bradley. The observation 

reports in evidence (P-4, P-20, P-26, P-27, P-28 and P-40) also establish that the relations 

that existed between Bradley and her pupils were considerably less than what could and 

should be reasonably expected. 

Pupil T. L. was transferred from Bradley's class on February 11, 1988 because of 

alleged corporal punishment. The matter was referred to the Division of Youth and 

Family Services (DYFS) for investigation as a matter of law. The investigative report by 

DYFS was not made available in this record because of the confidentiality afforded to it, 

also as a matter of law. See, P-8 and P-9. Pupil T.L. did testify however. 
I• 
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T. L. testified that Bradley hit him with a yardstick when he left his seat with her 

permission, to get paper. During this process, while T. L. was picking up a book that 

belonged on a shelf, the alleged incid:nt occurred. 

Bradley denied the incident occurred and stated she did not have a yardstick In her 

classroom. 

!'lo finding can be made here as to whether Bradley was guilty of corporal 

punishment. Notwithstanding that T. L. testified that he was not a model pupil (having 

been transferred into Bradley's class because of his bad conduct in a previous !!lass), it is 

nevertheless not difficult to determine that the relationship between teacher and pupil 

was not good. 

Principal Collins testified about other alleged incidents with pupils F.B. and T.R., 

again denied by Bradley. See, P-14 and P-21. Collins also testified of teacher complaints 

of excessive noise emanating from Bradley's !!lassroom. See, P-12. The observation 

reports are replete with references to Bradley's lack of control over her pupils. 

The preponderance of credible evidence requires a determination that Charges Sa 

and Sb are TRUB. I SO FIND. 

7. MO.REOVER, APRIL BRADLEY HAS FAILED TO UTILIZE AND 

IMPLEMENT PROPER AND EFFECTIVE TEACHING TECHNIQUES, IN 

THAT: 

A. SHE HAS FAILED TO PREPARE AND COMPLETE USEFUL 

LESSON PLANS. 

B. SHE HAS FAILED TO SELECT OBJECTIVES WHICH ARE 

APPROPRIATE TO THE SUBJECT MATTER AND LEARNERS. 
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C. SHE HAS EITHER FAILED TO S,TATE OBJECTNES OR FAILED 

TO STATE OBJECTNES IN A MANNER UNDERSTANDABLE TO 

THE LEARNER. 

D. SHE DOES NOT PROVIDE FOR ACTNITlES WHICH ARE 

DESIGNED TO DEVELOP CRmCAL THINKING, 

RESOURCEFULNESS OR CREATNITY. 

E. SHE DOES NOT PROVIDE FOR ACTNITIES WHICH ARE 

DESIGNED TO ENCOURAGE POSITNE STUDENT LEADERSHIP 

AND RESPONSmiLITY. 

F. SHE DOES NOT PROVIDE FOR DIFFERENCES IN VARIOUS 

STUDENT'S ABILITIES. 

G. SHE DOES NOT USE MOTN ATIONAL TECHNIQUES 

APPROPRIATE TO THE LEARNER AND OBJECTNES. 

H. SHE DOES NOT UTILIZE VARIED AND APPROPRIATE LEVELS 

OF QUESTIONING. 

I. SHE DOES NOT MAKE PROVISIONS FOR ANALYZING, 

EVALUATING, AND REVIEWING LESSONS. 

J. SHE DOES NOT USE THE RESULTS OF LESSON ASSESSMENTS IN 

PLANNING. 

K. SHE DOES NOT USE A VARIETY OF PRINT, NON-PRINT, 

CONCRETE INSTRUCTIONAL MATERIAL AND THE HUMAN 

RESOURCES OF THE SCHOOL AND COMMUNITY. 
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The Board relies on the testimony of the five administrators who observed and 
evaluated Brs:dley as well as the observation reports in evidence. See, P-4, P-20, P-25, P-

27, P-28 and P-40. 

I again find no compelling reason to be redundant. I do find the demeanor of the 

administrators during direct and cross-examination to be such that credence is given to 

both their testimony and observation reports. 

I therefore PIND charges 7a through 7k to be TRUE. 

8. APRIL BRADLEY HAS BEEN MADE AWARE OF THE ABOVE-· 

!t1ENTIONED DEFICIENCIES AS SET FORTH IN WRITTEN TEACHER 

OBSERVATION REPORTS AND POST OBSERVATION CONFERENCES. 

MOREOVER, APRIL BRADLEY HAS BEEN ALERTED TO SEVERAL 

TECHNIQUES WHICH WOULD CORRECT THE ABOVE DEFICIENCIES. 

Notwithstanding that the statements incorporated in Charge 8 are determined 

herein to be true, I nevertheless do not find such statements to constitute a charge. 

Charge 8 is therefore DISMISSED. 

9. DESPITE APRIL BRADLEY'S KNOWLEDGE OF THE CORRECTIVE 

TECHNIQUES (AS OUTLINED IN THE ATTACHED EXHIBITS), SHE HAS 

EITHER REFUSED OR HAS BEEN UNABLE TO CORRECT THE ABOVE 

DEFICIENCIES. 

The Board again relies on the observation reports and testimony of the five 

administrators addressed previously. 

Although each of the administrators testified that Bradley refused to sign the 

observation reports, Bradley contends she never received copies of any but did have 

discussions with Collins and Maccia concerning P-20 and P-28 respectively. Bradley also 

stated she received the attachments to P-26 from Nelms. 
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The credibility of Bradley and the agents of the Board is at issue here. 

Considerable correspondence was sent to Bradley by various agents of the Board. 

Some were sent to her at the Clinton Avenue School, and others mailed to her at her home 

address. Some of the latter were sent by both regular and certified mall. Bradley denies 

having ever received P-31, P-32, P-33 attachment, P-34 attachment, P-38, or P-39. It is 

noted that Bradley appeared on the first day of hearing at the Office of Administrative 

Law after notice had been sent to the same home address. 

Bradley contends she does not believe that any of the documents were ever sent to 

her or prepared until "after the fact." It is presumed here that the latter testimony 

meant they were prepared after the certification of charges. 

I do not believe Bradley. I Jl'IKD that Bradley knew of the administrative concerns 

of her teaching effectiveness, she repudiated administrative efforts to assist her, and that 

the preponderance of credible evidence supports the Board's contention that her teaching 

performance had not improved. I therefore Jl'IKD Charge No. 9 to be TRUE. 

10, THE BOARD HAS SOUGHT TO ADDRESS MS. BRADLEY'S DEFICIENT 

CONDUCT BUT SUCH ASSISTANCE AND GUIDANCE AS HAS BEEN 

PROVIDED HAS BEEN INADEQUATE IN THE FACE OF MS. 

BRADLEY'S WHOLESALE DEFICIENCIES. 

I FIND Charge No. 10 to be a statement rather than a charge. It is therefore 

DISMISSED. 

11. APR.IL BRADLEY'S DEFICIENCIES HAVE SUBSTANTIALLY DIMINISHED 

THE ABILITY OF THE BOARD OF EDUCATION OF THE CITY OF NEWARK 

TO DELNER A THOROUGH AND EFFICIENT EDUCATION TO THE PUPILS 

ASSIGNED TO APR.IL BRADLEY'S CLASSROOM(S), IN THAT: 

A. SUCH CONDUCT HAS DISRUPTED THE CONTINUITY OF THE 

EDUCATIONAL PROGRAM IN MS. BRADLEY'S CLASSROO:viS. 
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B. SUCH CONDUCT HAS EFFECTIVELY DEPRIVED THE CHILDREN 

COMMITTED TO MS. BRADLEY'S CHARGE OF VALUABLE 

INSTRUCTIONAL TIME TO WHICH THEY ARE ENTITLED. 

C. SUCH CONDUCT CREATES AND LEAVES A POOR EXAMPLE FOR 

THE STUDENTS COMMITTED TO MS. BRADLEY'S CHARGE. 

D. SUCH CONDUCT LEAVES THE CHILDREN COMMITTED TO APRIL 

BRADLEY'S CHARGE WITH THE IMPRESSION THAT DILIGENT, 

EFFECTIVE AND EFFICIENT SERVICE IS NOT THE HALLMARK OF 

PUBLIC SERVICE. 

The charges incorporatej herein must be deemed to be speculative in the absence of 

sufficient credible evidence to support them. Although it is probable that Bradley's tack 

of control and poor classroom management has resulted in a loss of instructional time 

with disruptions in the continuity of the educational program, I must PIND that the 

standard of a preponderance of credible evidence has not been met. I further PIND no 

evidence to support the Board's charges related to pupil impressions resulting from 

Bradley's conduct. It must therefore be determined that the charges are UNTB.UB, and 

are therefore DISMJSSED. 

lZ. APRIL BRADLEY'S DEFICIENCIES HAVE ESTABLISHED A POOR 

PRECEDENT FOR THE CHILDREN COMMITTED TO HER CHARGE AS WELL 

AS OTHER TEACHING STAFF EMPLOYEES OF THE DISTRICT. 

I PIND this to be a eonelusory statement by the Board and deem it not to be a 

charge. It is therefore DISMISSED. 

13. ADDITIONALLY, APRIL BRADLEY HAS CREATED PROBLEMS WITH 

VARIOUS PARENTS AND CAUSED SAID PARENTS TO DEMAND THAT 

THEIR CHILDREN BE REMOVED FROM APRIL BRADLEY'S CLASSES. 
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Principal Collins testified that she received three or four parental requests for the 

transfer of their children from Bradley's class. P-8, P-9, P-13 and P-21 also·document this 

charge. Bradley did not dispute this charge. 

I FIND this charge to be TRUE. 

14. :\JOREOVER, APRIL BRADLEY CAUSED SEVERE }~ORALE PROBLE}tS AT 

THE SCtiOOLS TO WHICH SHE HAS BEEN ASSIGNED AND HAS CAUSED 

THE ADMINiSTRATION TO CONSUME AN INORDINATE AMOUNT OF TIME 

SEEKING TO CORRECT fiER DEFICIENCIES. 

The portion of this charge relating to morale J;troblems must be deemed to be 

speculative in the absence oC credible evidence to support same. It is therefore 

DJSMJSSED •. 

The abundance of administra~ive time devoted to concerns of Bradley's performance 

as a teacher is well documented in most of the 40 exhibits admitted into evidence. I FIND 

that portion of the charge to be TRUE. I therefore determine that Charge No. 14 in its 

entirety is PARTIALLY TRUE. 

15. THE SINGULAR AND CUMULATIVE EFFECT OF }tARY JACKSON'S [SIC] 

DEFICIENCIES SUPPORT A DEMAND FOR HER DiSMISSAL AS A TEACHER 

FROM THlS SCHOOL DISTRICT AS EVIDENCED BY THE FACT THAT, OVER 

A FIFTEEN (15) MONTH PERIOD, APRIL BRADLEY HAS RECEIVED 

"UNSATiSFACTORY" OBSERVATION REPORTS IN EXCESS OF SOME FIVE 

(5} DIFFERENT OCCASIONS. THIS IS FAR IN EXCESS OF THE STANDARDS 

OF REASONABLE EXPECTATIONS FOR TEACHING STAFF MEMBERS. 

There is an obvious typographical error incorporated herein. It can only be ,. 
presumed the error resulted !rom a reference made to charges certified by the Board, 

filed with the Commissioner, and transmitted to the OAL where it was docketed as EDU 

1859-86 {Agy Dkt. 114-2/86). Nevertheless, it must be deemed not to be a charge, but 
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rather a conclusory statement demanding Bradley's dismissal because of unsatisfactory 

evaluations. It must therefore be DJSMJSSED. 

16. ALTHOUGH APRIL BRADLEY'S INCREMENT WAS WITHHELD DUE TO HER 

UNSATISFACTORY PERFORMANCE, HER DEFICIENCIES HAVE NOT 

IMPROVED. 

Bradley denies that her increment was ever withheld. Recommendations for the 

withholding or Bradley's increment are verified in evidentiary documents P-30, P-37, P-

38, and P-39, but there is no credible evidence in the record that the Board act-ed to 

withhold it. The Board has therefore not met its burden that that portion of the charge is 

true. The lack of improvement in Bradley's performance has been established by the 

credible evidence and evaluative documents previously addressed. I thereCore FIND this 

charge to be PAB.11ALLY TRUE. 

17. APRIL BRADLEY'S INCAPACITffiS BESPEAK OF THE NEED TO DISMISS 

HER AS A TEACHER IN THE SCHOOL DISTRICT, FOR TO DO OTHERWISE 

COULD BE PERCEIVED AS THE BOARD'S CONDONATION OF HER 

UNPROFESSIONAL AND OTHERWISE INEFFICIENT CONDUCT. 

This charge, similar to charges 8, 10, 12 and IS, is deemed not to be a charge, but 

rather an argument in support of the Board's demand for !lrad1ey's dismissaL It is 

therefore DJSMISSED without any finding related to incapaaity and "unprofessional ar;~d 

otherwise inefficient conduat." 

SECOND COUNT 

5. MS. JACKSON [SIC] HAS ENGAGED IN THE USE OF CORPORAL 

PUNISHMENT IN DISCIPLINING HER STUDENTS, IN THAT: 
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a. ON FEBRUARY 10, 1988, AN INCIDENT REPORT WAS FILED IN WHICH 

MS. BRADLEY HIT A STUDENT .WITH A STICK. 

b. ON MAY 5, 1988, THE NEWARK BOARD OF EDUCATION RECEIVED A 

CALL FROM PARENT, A.L., STATING THAT MS. BRADLEY WAS 

HITTING HER CHILD F. B. AND OTHER STUDENTS WITH A 

HANDBROOM. SAID INCIDENT WAS INVESTIGATED BY THE DIVISION 

OF YOUTH AND FAMILY SERVICES. 

c. ON FEBRUARY 17, 1988, A STUDENT, T. L., REPORTED THAT APRIL 

BRADLEY STRUCK HIM ON THE BACK WITH A POINTER. BASED 

UPON THE DIVISION OF YOUTH AND FAMILY SERVICE'S 

INVESTIGATION, PHYSICAL ABUSE WAS SUBSTANTIATED. 

d. ON MARCH , 1989, AN INCIDENT REPORT WAS FILED WITH THE 

NEWARK BOARD OF EDUCATION REPORTING AN INCIDENT 

INVOLVING MS. BRADLEY'S HITTING A STUDENT, T. R. SAID 

INCIDENT WAS REPORTED TO THE DIVISION OF YOUTH AND 

FAMILY SERVICES. 

a. Although the pupil is not identified, it is clearly established the pupil is T. L. 

T. L. testified that Bradley hit him with a yardstick, and the yardstick broke. On cross­

examination, T.L. stated he left his seat, with Bradley's permission, to get some paper. 

During this process, he said he picked up a book that belonged on a shelf and Bradley hit 

him. He then stated he left the classroom and went to the Principal, who brought him to 

the nurse, who then applied red stuff and a band aid. 

The report of this incident was recorded by Collins and is in evidence (P-9). This 

report states that T. L. alleged "That Ms. Bradley came into the classroom when another 

boy and he were having a confrontation and struck him." 

Bradley denied inflicting any corporal punishment on T. L. 
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I FIND the Board has not substantiated the truth of this charge by a preponderance 

of credible evidence. It is therefore DISMISSED. 

b. I FIND the record only incorporates the allegation of this charge but lacks 

credible evidence to substantiate it. It is therefore DISMISSED. 

c. This is the same pupil identified in! but the alleged incident herein supposedly 

occurred on February 17. Testimony which was related to the alleged February lO 

incident and P-9 was adduced from Principal Collins. Collins stated she did not 

witness or investigate the alleged incident, but merely advised DYFS. 

It is not inconceivable that the direct examination of T.L. may have brought out 

testimony regarding both charges (a and c). T. L. did state he had a fight with pupil C. W. 

on the playground after lunch, but that Bradley had hit him in the morning. He indicated 

the fight occurred with C. W. while Collins and his mother were in conference, but did not 

testify of any relationship with Bradley at this time. 

The Board carries the burden of substantiating the charge. I FIND it has failed to do 

so. It is therefore DJSMJSSED. 

d. This charge alleges the infiietion of eorporal punishment on pupil T.R. on some 

date in March 1989. There was no testimony nor documentary evidence submitted to 

substantiate this charge. 

Another typographical error is noted in the reference to Ms. Jackson as occurred in 

Charge 15 of the First Count. 

I FIND the Board has not met its burden of proof as to the truth of charges 5 a, b, c, 

and d. They are therefore DISMISSED. 

6. MS. BRADLEY'S CONDUCT INVOLVES A BREACH OF DUTY WHICH 

PROFESSIONAL ETHICS ENJOIN AND WHICH CONDUCT IS 
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UNACCEPTABLE AND UNBECOMING TO A MEMBER OF A PROFESSION IN 

GOOD STANDING. 

I FIND this to be a conclusory statement by the Board and deem it not to be a 

charge. It is therefore DISMJSSED. 

7. EACH OF THE ABOVE ACTIONS SlNGULARL Y CONSTITUTES CONDUCT 

UNBECOMING OF A TEACHER; HOWEVER, THE AGGREGATE OF THE 

ABOVE ACTS OF CORPORAL PUNISHMENT BY MS. BRADLEY EVIDENCES 

GROSS AND HARMFUL CONDUCT UNBECOMING OF A TEACHER 

TOWARDS PUPILS OF A TENDER AGE. 

I FIND this to be an argument by the Board in support of its demand for the 

dismissal of 9radley based on the truthfulness of other certified charges. It is deemed not 

to be a charge standing alone and is therefore DISMJSSED. 

8. APRIL BRADLEY'S CONSISTENT USE OF CORPORAL PUNISHMENT, IN 

VIOLATION OF N.J.S.A.l8A:6-l, EVIDENCES THE NEED TO DISMISS HER AS 

A TEACHER IN THE SCHOOL DISTRICT; TO DO OTHERWISE COULD BE 

PERCEIVED AS THE BOARD'S CONDONATION OF THIS UNPROFESSIONAL 

AND REPREHENSmLE CONDUCT. 

I again FIND this to be an argument for dismissal based on the presumption that the 

charges of corporal punishment were true. It is therefore not deemed to be a charge and 
is therefore DJSMJSSED. 

9. MS. BRADLEY HAS ALSO ENGAGED IN CONDUCT WHICH IS UNBECOMING 

OF A TEACHER OF PUPILS OF A TENDER AGE IN THAT: 

A. SHE HAS ON MANY OCCASIONS PHYSICALLY ABUSED STUDENTS. 

B. SHE HAS BEEN INSUBORDINATE, DEFYING BOARD ADMINISTRATIVE 

DIRECTIVES. 
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C. SHE HAS LACKED PROPER CLASSROOM MANAGE!'IfENT AND 

CONTROL OVER HER STUDENTS. 

D. SHE HAS REFUSED OR HAS BEEN UNABLE TO INCLUDE IDEAS, 

RECOMMENDATIONS AND STRATEGIES OFFERED HER TO REMEDY 

HER UNSATISFACTORY PERFORMANCE. 

E. SHE HAS CAUSED SEVERE YIORALE PROBLEMS AT THE SCHOOLS 

TO WHICH SHE HAS BEEN ASSIGNED. 

F. SHE HAS WILLFULLY DISREGARDED REQUIREMENTS TO CONFORYI 

HER CONDUCT TO THE LEVEL EXPECTED TO TEACHING STAFF 

MEMBERS. 

a. This charge Is a redundancy of charges Sa, b, c, and d, which were found not to 

be true. The same finding therefore applies to charge 9a. It is therefore 

DISMJSSED. 

b. Principal Collins testified as to many instances of Bradley's conduct 

demonstrating defiance, disrespect, lack of personal control of her emotions, and 

general disregard for policy. 

Collins stated non-compliance by Bradley of the call-in, sign-in policy which 

triggered a February 24, 1988 mC~~mo (P-10). She further testified that Bradley left five 

pupils unsupervised on May 24, 1988 (P-15). Collins said that BradlC~~y again left pupils 

unsupervised on February 23, 1989, which triggered another memo (P-16). Collins recorded 

another incident on February 25, 1989 concerning discipline being administered to 

Bradley's pupils in the hall by a parent volunteer. An attempt by Collins to speak with 

Bradley on this oeeaslon resulted in Bradley walking "out of the room and down the hall 

leaving your class and informed me that I was there." See, P-17. The memo states that 

Bradley "slammed the door and looked it rather than engage in conversation with Ms. 

Washington and myself." 
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Collins also testified that she reviewed 8radley's pupil records as the result of 

Bradley transmitting form letters to parents advising of the potential non-promotion of 

about 13 pupils. Collins stated she found pupil records incomplete and inaccurate with 

test scores missing. 

Collins further stated she found Bradley's classroom door locked on about three 

occasions in 1988-89 in violation of policy, which triggered memo P-18. 

Collins also recorded an incident that allegedly occurred on February 28, 1989 during 

an observation she was making of Bradley's teaching performance. Collins indicated that 

Bradley "decided to leave the room and go to the office to tell Ms. Bostice not to take 

mail out of your box and give it to a student." See, P-19. The memo incorporates a 

suggestion made to Bradley by Collins "that you send a note so that you could go on with 

your lesson ••• " The memo indicates that Bradley left the room and left Collins to care 

for her class and stated "either you stay in my room or stay out." 

Collins and all other administrators testified that Bradley refused to sign their 

observation reports. Evaluations are to be acknowledged by the teacher's signature, which 

merely signiCies that the teacher read the document. This procedure is required by the 

negotiated agreement between the Board and Union. ~ R-l, Section lOD at page 27. 

Collins also testified about an April 25, 1989 incident concerning Bradley's conduct 

when administrator Maccia arrived to observe her, She testified that Bradley left the 

classroom when Collins arrived with Maccia in order to introduce them to each other. 

This was resolved through the intervention of Union representative Joyce Jones. See, P-

24. 

Bradley also testified, relative to P-16 and her unsupervised class on February 2=1, 
1989, that she left the class to attend a workshop at another school and advised office 

personnel of same. Bradley also stated, relative to alleged defiance in P-17, that she "was 

not totally deCiant •.• for well over one year." Concerning P-19, Bradley testified she did 

leave her class to go to the office for her plan book but had the permission of Collins to 

do so. 
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Bradley further stated, concerning P-24 and the :Yiaccia incident, that she had a 

right to know when she was to be observed and evaluated in accord with the negotiated 

agreement and, further, that she was excused by Collins to go to the bathroom and did not 

"walk out". [A thorough review of the negotiated agreement did not result in any ''right 

to know" finding]. See, R-l. 

Factual findings related to this charge must result from a determination of the 

credibility of testimonial evidence and the contents of Collins' memoranda, as well as the 

observed demeanor of the witnesses. The latter mitigates against Bradley, who had to be 

contained on several occasions by the undersigned not to orally respond to testimony being 

given by the Board's witnesses. I found the responses of the latter to be believable. 

I FIND that the Board has met its burden of proof by a preponderance of credible 

evidence. This charge is deemed to be TRUE. 

c. This charge is redundant and was addressed in charge 4d of the First 

Count. I FIND it to be TRtrn. 

d. This charge was subsumed in charges 4a through e, 5, and 16 of the First 

Count. I FIND it to be TRtrn. 

e. I FIND no competent evidence in the record to substantiate this charge. 

It is therefore DJSMJSSED. 

f. This charge was subsumed in charges 4a through e, 5, and 16 of the First 
Count. I FIND it to be TRUE. 

10. TO KEEP MS. BRADLEY AS A TEACHING STAFF MEMBER WOULD IMPLY 

AND IN FACT REFLECT A CONDONATION BY THE BOARD OF MS. 

BRADLEY'S UNPROFESSIONAL AND REPREHENSmLE CONDUCT, WHICH, 
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IF ALLOWED, ~A Y INDICATE AN ABANDONMENT BY THE BOARD OF ITS 

STATUTORY DUTIES AND RESPON"SJBILITIES. 

I PIND this not to be a charge but rather an argument by the Board in support ot: its 

demand for the dismissal of Bradley. It is therefore DISMJSSED. 

11. MS. BRADLEY'S CONDUCT INVOLVES A BREACH OF DUTY WHICH 

PROFESSIONAL ETHICS ENJOIN AND WHICH CONDUCT IS UNBECOMING 

TO A MEMBER OF A PROFESSION IN GOOD STANDING. 

I FIND no compelling reason to overburden this record further with a repetition of 

the preceding recitation. There are ample findings herein to support a FINDING that this 

charge is TRUE. 

12. MS. BRADLEY'S BLATANT DISREGARD OF BOARD PROCEDURES AND 

APPLICABLE LAWS, CREATES A POOR PRECEDENT FOR OTHER 

TEACHING STAFF EMPLOYEES OF THE SCHOOL DISTRICT AND SETS A~ 

IMPERMISSffiLE EXAMPLE FOR STUDENTS IN HER CHARGE. 

I FIND this to be a statement of a conclusion by the Board and deem it not to be a 

eharge. It is therefore DISMJSSED. 

13. EACH OF THE ABOVE ACTIONS SINGULARLY CONSTITUTES CONDUCT 

UNBECOMING OF A TEACHER, AND THE AGGREGATE OF THE ABOVE 

~ISCONDUCT BY MS. BRADLEY EVIDENCES GROSS AND HARMFUL 

CONDUCT UNBECOMING OF A TEACHER TOWARDS PUPILS OF :<\ 

TENDER AGE. 

I FIND this also to be a conclusory statement and deem it not to be a charge. It is 

therefore DISIIOSSED. 
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SUMMARY OF FINDINGS/CONCLUSIONS 

With full recognition that charges 3 and the latter portion of 5 in the First Count 

have not as yet been addressed, the following is a summary of FINDINGS and/or 

CONCLUSIONS of all other charges: 

CHARGE 
3 

4a 

b 

d 

e 
5(Cirst portion) 

{latter portion) 

6a 

b 

7a 

b 

d 

e 

r 
g 

h 

k 

8 

9 

FIRST COUNT 
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FINDING/CONCLUSION 

Not Decided 

TRUE 
TRUE 
TRUE 
TRUE 
TRUE 
TRUE 
Not Decided 

TRUE 
TRUE 
TRUE 
TRUE 
TRUE 
TRUE 
TRUE 
TRUE 

TRUE 
TRUE 
TRUE 
TRUE 
TRUE 
DISMISSED 

TRUE 
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CHARGE 

10 

lla 

b 

d 

12 

!3 

l4(first portion) 

(latter portion) 

15 

16( first portion) 

(latter portion) 

17 

Sa 
b 

c 
d 

6 

7 

8 

9a 

b 

e 
d 

e 

c 
10 

11 

12 

13 

FINDING/CONCLUSION 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

TRUE 

DISMISSED 

TRUE 

DrS MISSED 

DISMISSED 

TRUE 

DISMISSED 

SECOND COUNT 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

DISMISSED 

TRUE 

TRUE 

TRUE 

DISMISSED 

TRUE 

DISMISSED 

TRUE 

DISMISSED 

DISMISSED 
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'V!OTION TO DISMISS 

Bradley filed a motion to dismiss all charges in the First Count, prior to the first 

day of hearing, due to the Board's alleged failure to comply with N.J.S.A. 18A:6-Jl and 

provide a 90-day correction period. She contends such charges are inefficiencies rather 

than incompetencies. 

N.J.S.A. 18A:6-ll incorporates the procedures for the filing and certification of 

tenure charges, and includes a provision that states "that if the charge is efficiency, prior 

to making its determination as to certification, the board shall provide the employee with 

written notice of the alleged inefficiency, specifying the nature thereto, and allow at 

least 90 days in which to correct and overcome the inefficiency." 

The record is void of any Board written notice of any alleged inefficiencies. There 

is a reference by Collins in a February 25, 1989 memo that states: "I informed you that I 

would be in to make an evaluation and gave you 3 months to get your class in order." (P-

17). I FIND this memo does not constitute adequate statutory compliance standing alone. 

Since the Board's charge in the First Count are characterized by it as incompetency 

(Second Count incorporates unbecoming conduct charges), but references are indeed made 

to inefficiencies and deficiencies in the specified charges, it only remains to be 

determined whether the charges are deemed to be inefficiencies or incompetencies. This 

is so because the record includes considerable competent evidence that demonstrates 

efforts of the agents of the Board to assist Bradley to overcome her shortcomings. 

The Honorable Daniel B. McKeown, ALJ, distinguished between incompetency and 

inefficiency in East Brunswick Bd. of Ed. v. Renee Sokolow, 1982 S.L.D. 1358 at 1362: 

The charge of incompetence, as distinguished from the 
charge of inefficiency, presumes that the proofs in support of 
the charge will demonstrate that respondent is so lacking in 
competency to perform the responsibilities of classroom 
teacher that the requirements of the 90-day improvement 
period, ••• , would be a useless exercise. . • . Incompetence 
requires proof that the affected person regardless of the 
assistance offered by certified supervisors, does not have the 
ability or capacity to be an effective teacher. 
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It can hardly be dispu~ed that the enviro,nment in Bradley's classroom was not 

conducive to an eifective teaching-learning process. Nor can it be disputed that 

considerable effort was, put forth by Collins and others to improve that environment and 

Bradley's performance. Bradley did not appear to be receptive. 

Principal Maccia, a most credible witness, indicates astonishment as late as April 25 

in the school year when he observe no discernible classroom organization and Bradley's 

lack of control over her pupils. 

Collins conceded the pupils in Bradley's class were difficult. The Commissioner, 

however:, held in Metuchen Bd. of Ed. v. LeoS. Haspel, 1964 S.L.D. 17 at 27: 

••• it is specious to seek to excuse poor discipline on the 
groWlds that the children are less able and therefore more 
unmanageable. Competent teachers create a climate for 
learning which interests and motivates the members of the 
particular group being taught. Lack of discipline ls the 
inevitable result of poor teaching whether the group be of 
high or low scholastic ability, and conversely, pupil self­
control is a by-product of good teaching. 

The Commissioner also stated in Haspel at 27: 

Poor discipline is most often rooted in poor teaching • 
Youth who are Wlchallenged, bored with stereotyped and 
unimaginative routines which to them have little meaning and 
no purpose, quickly lose respect for and rebel against the 
person who provides such leadership. 

A presumption is made that competence is associated with the acquisition of tenure 

after three years of probation, suspension, and evaluations. This is so notwithstanding 

thet certified supervisors that laek the intestinal fortitude to evaluate negatively and 

recommend no!H'enewal do exist. Was Bradley competent or did she fall through the 

eraeks? There is no speculation here and the former must be presumed. Was Bradley 

capable of overcoming her shortcomings? I think so. 
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Bradley impressed me with her articulateness and reasonable intelligence. 
Respondent's attitude, however, had a negative impact on me, and her poor teacher­

administrative relationship that precluded positive responsiveness to suggestions designed 

to improve her classroom performance, did nothing to allay that impression. 

A review of the charges under the First Count, however, results in a determination 

that the shortcomings incorporated therein could have been overcome by a reasonably 

intelligent teacher with a desire to do so. I therefore deem them to be inefficiencies, and 

due to the failure of the Board to comply with ~· 18A:6-ll, respondent's motion is 

GRANTED and those charges are DISMISSED. 

Since it has already been determined that charges 5 a, b, c and d under the Second 

Count are DISMJSSED, respondent's motion related to those charges need not be 

addressed. 

Due to the determinations made on the motion above, I FIND no compelling need to 

address Charge 3 or the presumption in Charge 5 under the First Count. 

UNBECOMING CONDUCT 

Charge 9 b, c, d, f, and Charge 11 have been found to be TRUE. 

I FIND that Bradley's conduct demonstrated contempt, disregard, and a lack of 

confidence in the professional judgment of her immediate supervisor and others who 

attempted to assist her. The resultant effect created an intolerable working relationship 

which interfered with the efficient management and operation of the Clinton Avenue 

School. The most significant impact unfortunately falls on children. 
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The Commissioner stated In 'the :\<latter, of the Tenure Hearing of Joseph A. 

:\<laratea, Township of Riverside, 1966 S.L.D. 77 at 106: 

The Commissioner is assiduous to protect school personnel in their 
employment when they are subjected to unfair or unproper attacks 
or when they are unable· to perform effectively because of 
conditions not of their own making or beyond their control. An 
employee is not entitled to the protection of tenure, however, 
when, by his own acts or failures, he creates conditions under 
which the proper operation of the schools is adversely affected. 
When the responsibility for the conditions unfavorable to the 
etrective operation of the schools rests with the employee, then, 
the Commissioner holds, the protection of tenure is forfeit. 

The Commissioner also said In the Matter of the Tenure Hearing of Herman B. Nash, 

School District of the Township of Teaneck, 1971 S.L.O. 284 at 296: 

A teacher, as any citizen, who decides to take any form of 
action or inaction does so at his own risk. No matter what 
the ultimate objective sought, the individual must accept the 
responsibility for his actions and must accept the 
consequences of his actions. 

I FIND the conduct of April Renee' Bradley warrants serious consequences, and 

CONCLUDE she shall be dismissed from her tenured teaching position. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONBR OF THB DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Commissioner Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N.J.S.A. 52:148-10. 
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I hereby FILE this Initial Decision with Saul Cooperman for consideration. 

DATE/ I 

DATE 
g/e 
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IN THE MATTER OF THE TENURE 

HEARING OF APRIL RENEE BRADLEY, 

SCHOOL DISTRICT OF THE CITY OF 

NEWARK, ESSEX COUNTY. 

COMMISSIONER OF EDUCAT,ION 

DECISION 

The record and initial decision rendered by the Office of 
Administrative Law have been reviewed. The parties• exceptions were 
timely filed pursuant to N.J.A.C. l:l-18.4. However, it is noted 
for the record that petitioner filed primary exceptions on her own 
behalf and not through her attorney who, subsequent to the issuing 
of the initial decision and the filing of a reply to the Board • s 
exceptions, requested to be relieved from his representation of 
respondent. · 

Three extensions of the Commissioner • s time for rendering 
his final decision were requested in order to facilitate 
respondent's securing alternate counsel. On April 27, 1990 
respondent was advised that unless the name of new counsel was 
provided by May 7. 1990, the matter would procead based upon a 
review of the exceptions she developed without the advice of 
counsel. No notification of alternate counsel was received. 

The Board excepts to the ALJ's determination to dismiss the 
charge of incompetency urging that the record of evaluations and 
testimony clearly establish respondent was incompetent. In support 
of this, it reiterates that portion of In re Sokolow, supra, which 
reads: 

The charge of incompetence, as distinguished from 
the charge of inefficiency, presumes that the 
proofs in support of the charge will demonstrate 
that respondent is so lacking in competency to 
perform the responsibilities of classroom teacher 
that the requirements of the 90-day improvement 
period *** would be a useless exercise**"'. 
Incompetence requires proof that the affected 
person regardless of the assistance offered by 
certified supervisors, does not have the ability 
or capacity to be an effective teacher. (at 1362) 

The Board also cites In the Matter of the Tenure Hearing of 
Francis Starego, 1967 S .L.D. 271 which states that "(e]valuation of 
a teacher's competency is generally a matter of total impression 
resulting from a synthesis of observations made over a period of 
time." (at 272) 
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As to this, the Board avows that over a period of three 
years, respondent received eight unsatisfactory evalations, as well 
as an increment denial.* It also argues, inter , that: 

Ms. Bradley failed to call any witnesses or 
present any documentation to refute any of the 
allegations. Ms. Bradley failed to offer any 
defense to her poor classroom management, lack of 
classroom organization, lack. of discipline, nor 
did she refute the allegation that the students 
had not made satisfactory progress in her class. 
Ms. Bradley offered no evidence to show that she 
used any of the suggested aids, teaching. methods 
or techniques. 

Ms. Bradley was ad vi sed that her performance was 
unsatisfactory and given suggested strategies for 
improvement. There was no evidence that even 
minimal efforts to improve were made. 
Ms. Bradley offered no proof that she had 
improved. The Board established a prima facie 
case of incompetency, which Ms. Bradley failed to 
rebut. (Board's Exceptions, at pp. 3-4) 

Respondent's reply exceptions urge affirmance of the AW's 
determination that the charges in the First Count are inefficiencies 
and therefore are dismissed for failure of the Board to comply with 
N.J.S.A. 18A:6-ll. In support of this, she relies on the decision 
of the AW and a copy of an undated and unsigned set of tenure 
charges against a tenured teacher of the Board which is not part of 
the record. 

The exceptions submitted by respondent herself consist of a 
set of twelve (12) letters to the Commissioner, as well as a number 
of photographs of her classroom and students and assorted documents, 
which are not part of the record. The exceptions comprise in 
essence Ms. Bradley's anecdotal and rambling rebuttal of the tenure 
charges. One assertion is that she never received a copy of the 
tenure charges. A review of the record contains the Board's proof 
of service of the charges on respondent. Further, the answer to the 
tenure charges was submitted by respondent's attorney on August 15, 
1989. 

A review of respondent's other exceptions reveals. inter 
alia, that she believes the principal, Ms. Collins, had a vendetta 
against her and was mean, cruel, bitter and vicious; the replacement 
of the Clinton School • s roof during January to June 1988 made her 
extremely ill and her students fearful; the tenure charges are 

* It is noted that the AW determined on page 14 of the initial 
decision that there was no credible evidence to support that the 
Board took action on the recommendation to withhold respo!ldent' s 
increment. 
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vindictive, a conspiracy of principals friendly to Ms. Collins, and 
stemmed from her creativity and dedication; a board member speaking 
to her class on career day pulled out a gun which traumatized her 
and said board member's niece replaced her as a third grad~ teacher; 
there was a wire tap to obtain cePtain information for the tenure 
charges; the union representative and principal worked together 
against her; and she was not properly represented as no one was 
allowed to testify as a witness on her behalf despite giving a list 
of 32 witnesses to her attorney. 

Upon a thorough and careful review of the record in this 
matter, the Commissioner reverses the ALJ's granting of respondent's 
motion to dismiss the charges in the First Count as they represent 
inefficiencies rather than incompetency. The ALJ's reasoning is set 
forth on pages 25-26 .of the initial decision. It reads: 

A presumption is made that competence is 
associated with the acquisition of tenure after 
three years of probation, suspension, and 
evaluations. This is so notwithstanding that 
certified supervisors that lack the intestinal 
.fortitude to evaluate negatively and recommend 
non-renewal do exist. Was Bradley competent or 
did she fall through the cracks? There is no 
speculation here and the former must be 
presumed. Was Bradley capable of overcoming her 
shortcomings? I think so. 

Bradley impressed me with her articulateness and 
reasonable intelligence. Respondent's attitude, 
however , had a negative impact on me • and her 
poor teacher-administrative relationship that 
precluded positive responsiveness to suggestions 
designed to improve her classroom performance, 
did nothing to allay that impression. 

A review of the charges under the First Count, 
however, results in a determination that the 
shortcomings incorporated therein could have been 
overcome by a reasonably intelligent teacher with 
a desire to do so. I therefore deem them to be 
inefficiencies, and due to the failure of the 
Board to comply with N.J.S.A. 18A:6-ll, 
respondent • s motion is GRANTED and those charges 
are DISMISSED. 

The ALJ appears to have distinguished inefficiency from 
incompetency by virtue of the fact that the shortcomings exhibited 
by respondent could be overcome by a reasonably intelligent teacher 
with a desire to do so. Given that he found her articulate and 
reasonably intelligent, the ALJ concluded she was capable of 
overcoming her shortcomings; thus. the charges in the First Count 
constituted charges of inefficiency rather than incompetency. This, 
however, is not the standard for making the distinction between 
inefficiency and incompetency. 

In the decision entitled In the Matter of the Tenure 
Hearing of Inez McRae, School District of Trenton, f977S.L.n:--sn~ 
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the standard for distinguishing between the charges of inefficiency 
and incompetency was addressed. It states: 

Respondent moved to dismiss Charges Nos. 2. 4, 5, 
6 and 7 as charges of inefficiency because of the 
Board's failure to provide the required ninety 
day notice as provided in N.J.S.A. 18A:6-12 [now 
18A:6-ll]. Notwithstanding respondent's 
contention that inefficiencies did. in fact, 
exist, the hearing examiner finds that respondent 
demonstrated gross ineptness in performing the 
responsibilities of a classroom teacher. The 
testimony of the supervisors clearly portrays 
this ineptness. Whether the ineffectiveness in 
this case results from lack of understanding of 
the teaching-learning process, from lack of 
effort or from indifference, the hearing examiner 
finds that respondent failed to measure up to 
even minimal standards of satisfactory teaching. 
Respondent's lack of adequate and thorough 
planning demonstrated a dereliction of duty. Her 
lack of uiscipline and class control was so gross 
as to rise above a charge of minimal inefficiency 
to incompetency.*** (at 583-584) 

In re Sokolow, supra, aff 'd State Board 1983 S. L.D. 1645. 
as well as In the Matter of the Tenure Hearing of Ethel Rogue, 
School District of Teaneck, 1983 S.L.D. 25, aff'd State Board 40; In 
the ter of the Tenure Hearin ~tricia Nafash School DistriCt 
of ef1eld Park, 1984 S.L.D. 333; In the Matter of the Tenure 
Heanng of Edna Booth, decided by the Commissioner May 31, 1985 
aff'd State Board April 1, 1987, aff'd N.J. Superior Court, 
Appellate Division November 13, 1987; In the Matter of the Tenure 
Hecl,ring of Delia Kind, School District of Newark, Essex County, 
decided by the Commissioner October 11, 1988, appeal dismissed State 
Board January 1. 1989, have all recited this ·standard which is 
synthesized well in In re Booth as follows: 

In the enure I!earing of Patricia 
Nafash Rid efield of Ed., decided by the 
~C~omm~~i~s~s~io~n~e~r~M~a~r~c~h~l~.~.l9~8~4~.~summarizes well the 
important distinction between an incompetency 
charge as opposed to one of inefficiency. It 
reads in part: 

"***The charge of incompetence. as 
distinguished from the charge of 
inefficiency, presumes that the proofs 
in support of the charge will 
demonstrate that respondent is so 
lacking in competency to perform the 
responsibilities of classroom teacher 
that the requirements of the 90-day 
improvement period, required for a 
charge of inefficiency, N.J.S.A. 
18A:6-ll, would be a useless exercise. 
(~e. Tenure Hearin,g of Inez McRae. 
1977 S.L.D. 572, 584.) Incompetence 
requires---proof that the affected 
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person, regardless of the assistance 
offered by certified supervisors, does 
not have the ability or capacity to be 
an effective teacher. School Dist. of 
Tp. of East Brunswicl<., Middlesex C!Y.:_ 
v. Renee Sokolow***·" 

(Slip Opinion, at p. 45) 

Upon a comprehensive, thorough review of the record in this 
matter, it is the conclusion of the Commissioner that 
notwithstanding any impression of reasonable intelligence and 
articulateness respondent may have conveyed at hearing, the totality 
of that record makes its quite clear that respondent demonstrated 
gross ineptness in performing the responsibilities of a classroom 
teacher despite the assistance provided to her through the 
evaluations of multiple individuals, not just her building 
principal. As in In re McRae cited above, respondent's deficiencies 
in planning and delivering adequate instruction were tantamount to a 
dereliction of duty. Moreover, her lack of discipline and class 
control have been demonstrated to be so gross thaf these 
deficiencies when combined with her instructional deficiencies make 
her overall ineptness rise above the level of inefficiency to that 
of incompetency. The presence of reasonable intelligence does not 
prevent such ineptness and ineffectiveness as a teacher from being 
deemed incompetency. The record herein strongly demonstrates that 
affording a 90-day improvement period pursuant to the filing of 
inefficiency charges would have been useless. 

Accordingly, the Commissioner reverses that portion of the 
initial decision which determines that incompetency was not 
demonstrated by the Board. He does, however, adopt as his own the 
ALJ's conclusion that: 

I FIND that Bradley• s conduct demonstrated 
contempt, disregard, and a lack of confidence in 
the professional judgment of her immediate 
supervisor and others who attempted to assist 
her. The resultant effect created an intolerable 
working relationship which interfered with the 
efficient management and operation of the Clinton 
Avenue School. The most significant impact 
unfortunately falls on children. 

(Initial Decision, at p. 26) 

Consequently, the ALJ's recommendation to dismiss 
respondent from her tenured teaching position in the employ of the 
Board is adopted for the reasons expressed by the ALJ and by the 
Commissioner above in regard to his determination that incompetency 
was proven. Therefore, it is ordered that respondent be dismissed 
from her teaching position as of the date of this decision. The 
matter shall be forwarded to the State Board of Examiners pursuant 
to N.J.A.C. 6:ll-3.7(b) for review and action as it deems 
appropriate. 

COMMISSIONER OF EDUCATION 

Pendin~ State Board 
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t9tatr nf Nrw 31rrst!:J 

OFFICE OF ADMINISTRATIVE LAW 

MARISSA MAGLIOZZI, 

Petitioner, 
v. 

BOARD OF EDUCA110N OP THE 
CITY OF JERSEY CITY, 

Respondent. 

Philip Feintueh, Esq., represented petitioner 
(Feintuch &: Porwich, attorneys) 

INITIAL DECISION 

OAL DKT. NO. EDU 8042-89 

AGENCY DKT. NO. 313-9/89 

David F. Corrigan, Esq., represented respondent 
(Murray, Murray &: Corrigan, attorneys) 

Record Closed: AprillO, 1990 Decided: April 19, 1990 

BEFORE WARD R. YOUNG, ALJ: 

Petitioner, a tenured teaching staff member employed by respondent (Board), 

seeks back pay during the period of her suspension without pay from her teaching duties 

from March 18, 1988 to September 6, 1989. The Board denies any such entitlement and 

seeks dismissal of the petition for untimeliness (N.J.A.C. 6:24-1.2(b)), and avers in the 

alternative that the relief sought is barred due to the equitable doctrines of le.ches and/or 

unclean hands. 

The matter was transmitted to the Office of Administrative Law on October 20, 

1989 as a contested case pursuant to N.J.S.A. 52:14F-l et ~· A prehearing conference 

Nt>w Jer.<ev f.> A If Equal Opponunily Employer 
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OAL OKT. NO. EOU 8042-89 

was held on February 1, 1990, at which the parJ;ies agreed to submit the matter for 

summary decision. The record closed upon the filing of briefs on April 10, 1990. 

D 

The following, stipulated by counsel in a jointly executed document, are 

adopted herein as FINDINGS OF PAC'f: 

1. Petitioner is presently employed as a tenured teaching staff member 

by the respondent. She commenced employment with respondent in 

October 1981. 

2. Petitioner was continuously employed until February 1988, when she 

was suspended from her position with pay as a result of her arrest on 

charges involving illicit drug activity. 

3. On March 16, 1988, the respondent passed Resolution ll.l providing 

that "Any Board employee indicted for his/her involvement in an 

illicit drug related activity ••• shall be suspended immediately 
without pay." (J-1) 

4. On March 16, 1988, the petitioner was indicted on three (3) counts 

relating to illicit drug activity. 

5. On March 18, 1988, the respondent passed Resolution 10.12 whereby 

petitioner was immediately suspended without pay pending resolution 

or the charges against her. (J-2) 

-2-
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OAL DKT. NO. EDU 8042-89 

6. On February 27, 1989, the petitioner was entered into a conditional 

discharge program pursuant to N.J.S.A. 2C:36A-l wherein she was 

placed on approximately six (6) months of supervisory treatment. (J-

4). Accordingly, the First and Third Counts of Indictment No. 678-

05-88 were dismissed and the Second Count was amended to a 

disorderly persons offense. 

7. On August 28, 1989, the petitioner successfully completed her 

program of supervisory treatment. 

8. On August 30, 1989, the respondent passed Resolution 10.24 whereby 

it was resolved that petitioner "be restored to duty as a tenured 

teacher and as the Board may direct." (J-3) 

9. Effective September 6, 1989, the petitioner was reinstated as a full­

time tenured teaching staff member and continues to be employed in 

that capacity. 

10. On September 29, 1989, a certified petition was filed with the 

Commissioner of Education. 

11. On October 16, 1989, the respondent submitted its answer to the 

petition. 

m 

The issue of the alleged untimely filing will Cirst be addressed as the respondent 

seeks dismissal of the Petition based on the doctrine of laches and its belief that 

petitioner violated the 90-day rule, N.J.A.C. 6:24-1.2. 

-3-
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OAL DKT. NO. EDU 8042-89 

[t is not disputed that the Petition was filed with the Commissioner of Education 

on September 29, 1989. The respondent argues that the cause of action occurred on ~arch 

18, 1988 when petitioner Magliozzi was suspended without pay by the respondent Board. 

Respondent further argues against relaxation of the 90-day rule pursuant to N.J.A.C. 

6:24-1.17 because it would cause substantial prejudice to the Board because the Board 

could have certified a charge of unbecoming conduct if there was a timely filing. 

Petitioner argues· the cause of action did not occur until she successfully 

completed the six-month program of supervisory treatment resulting from her entry into 

the conditional discharge program on February 27, 1989 pursuant to ~· 2C:3.6A-l 

which occurred on August 28, 1989, or on August 30, 1989 when the Board restored her to 

her position as a teaching staff member. In either case, she avers, the Petition was filed 

within the following 30 days. 

I first reject the Board's argument of prejudice in the absence of what it 

perceives to be a timely filing of the Petition. The Board most certainly was not 

precluded from processing and certifying a charge of unbecoming conduct against 

Magliozzi where she did or did not file a claim for back pay, notwithstanding that her 

tenured position may have been forfeited pursuant to~· 2C:51-2. 

The adjudication of this issue must rest on the determination of when the cause 

of action occurred. Petitioner surely did not know when she was indicted on March 16, 

1988 if she would ever be eligible for restoration to her teaching position. This was not 

known upon entry into the conditional discharge program on February 27, 1989, and would 

not be known until the expiration of the required six months of supervisory treatment 

under that program. Eligibility for restoration as a teacher was in fact not known until 

her successful completion of the supervisory treatment program on August 28, 19~9. 

I FIND the cause of action occurred with her restoration to her position as a 

teaching staff member by the Board on August 30, 1989 and CONCLUDE the Petition to 

have been timely filed. 

-4-
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IV 

The back pay issue during petitioner's period of suspension without pay from 

March 16, 1988 through the 1988-89 school year will now be addressed. 

It is not argued that petitioner's suspension from her teaching position was 

triggered by her arrest in February 1988 on charges involving illicit drug activity. Her 

entry into the conditional discharge program pursuant to N.J.S.A. 2C:36A-l resulted in a 

dismissal of the first and third counts and the amendment of the second count to a 

disorderly persons offense. 

Petitioner argues for back pay on the basis that she was never found guilty or 

either an indictable offense or a disorderly persons offense, and relies on an unreported 

decision of the State Board of Education on June 7, 1989 in the Tenure Hearing of Fridy, 

Long Branch. She maintains there is no statutory basis to deny a teacher pay for a period 

of suspension under an indictment once that indictment is dismissed. 

Petitioner also argues that N.J.S.A. 2C:36A-l entitles her to back pay as "This 

statute clearly holds that anyone partaking of the benefit of this statute and successfully 

completing the requirements therein is not found guilty, nor shall he/she be deemed to 

have been convicted of a crime or disorderly persons offense." Pb at 2. 

Petitioner finally argues that the Board's resolution of March 16, 1988 entitled 

her to back pay as it says therein that "The Board shall reimburse the individual 

retroactively to the date of suspension only iC he/she is found not guilty." 

The Board relies on N.J.S.A. 18A:6-8.3 which prohibits suspension with pay upon 

indictment. The Board also relies on Fridy and the State Board's interpretation of the 

intent of the aforementioned statute. 

-5-
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DISCUSSION 

It must first be recognized that the conditional discharge program embodied in 

N.J.S.A. 2C:36A-l is a creature of the Legislature designed for certain first offenders. 

Incorporated in that statute at 2b at paragraph 3 is the following: 

Upon violation of a term or condition of supervisory treatment 
the court may enter a judgment of conviction and proceed as 
otherwise provided, or where there has been no plea of guilty or 
finding of guilty, resume proceedings. Upon fulfillment of the 
terms and conditions of supervisory treatment the court shall 
terminate the supervisory treatment and dismiss the proceeding 
against him. Termination of supervisory treatment and 
dismissal under this section shall be without court adjudication 
of guilt and shall not be deemed a conviction for purposes of 
disqualifications or disabilities, if any, imposed by law upon 
conviction of a crime or disorderly persons offense but shall be 
reported by the clerk of the court to the State Bureau of 
Identification criminal history record information files. 
Termination of supervisory treatment and dismissal under this 
section may occur only once with respect to any person. 
Imposition of supervisory treatment under this section shall not 
be deemed a conviction for the purposes of determining 
whether a second or subsequent offense has occurred under 
section 29 of P.L. 1970, c.226 (C. 24:21-29), chapter 35 or 36 of 
this title or any law of this State. 

It is clear that the completion of the supervisory treatment under this 

diversionary program resulted without a court adjudication of guilt, but was reported to 

the State Bureau of Identification criminal history record information files. 

The issue of back pay entitlement was addressed at great length in Thadeus 

Pawlak v. Board of Education of the Borough of Hopatcong, 1988 S.L.D. __ (decided 

January 27, 1988), a!f"d State Board of Education, 1988 S.L.D. __ (decided June 1, 1988), 

aff"d N.J. Super. A-5083-87T2 (App. Div. July 12, 1989) (unreported). 

-6-
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Pawlak, a former tenured teaching staff member, sought indemnification 

benefits including back pay pursuant to N.J.S.A. 18A:l6-6 and N.J.S.A. 18A:l6-6.1 as the 

result of the dismissal of criminal charges following the successful completion of his 

participation in the Pretrial Intervention Program (PTI), another diversionary program 

created by the Legislature. 

Pawlak was also suspended without pay pursuant to N.J.S.A. 18A:6-8.3 by reason 

of indictment. 

The nexus between Pawlak and the instant matter is found in State v. DeMarco, 

107 M.J. 562, 568 (1987), wherein the Supreme Court recognized that conditional discharge 

oC drug offenses and dismissal of charges after PTI are simUar. The Appellate Court 

determined that completion of a PTI program or a conditional discharge under N.J.S.A. 

2C:36A-l does not constitute a favorable disposition of charges as there is no 

determination of either guilt or innocence. See, Thomas v. New Jersey Institute of 

Technology, 178 N.J. Super. 60 (Law Div. 1981). See also, Kerwick v. Trenton, 184 N.J. 

Super. 235 (Law Div. 1982); Lindes v. Sutter, 621 !· ~· 1197 (D. N.J. 1985). 

Pawl4k also suggested that the Board acted improperly by its suspension of him 

pursuant to !'l.J.S.A. 18A:6-8.3 instead of filing tenure charges against him. The Appellate 

Court found otherwise. 

l FIND Pawlak dispositive of the instant matter in the determination that 

'l!agliozzi is not entitled to back pay during her suspension period. I FURTHER FIND no 

compelling reason to address the doctrine of unclean hands. 

I CONCLUDE, therefore, that the Petition shall be and is hereby DISIIISSED. rr 
IS SO ORDERED. 

-7-
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This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Commissioner Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

i'l.J.S.A. 52:14B-10. 

1 hereby PILE this Initial Decision with Saul Cooperman for consideration. 

DEPART ATION 

DATE 
APR 2 4 19tl 

g 

-8-
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MARISSA MAGLIOZZI, 

PETITIONER, 

v. 
BOARD OF EDUCATION OF THE CITY OF 
JERSEY CITY, HUDSON COUNTY, 

RESPONDENT 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this matter and the initial decision of the 
Office of Administrative Law have been reviewed. No exceptions were 
filed by the parties. 

Upon careful consideration, the Commissioner concurs with 
the ALJ that Pawlak, supra, controls in this matter. Therein, 
particularly in the language of the Appellate Division ruling, it is 
abundantly clear that successful completion of a program such as 
Pretrial Intervention or conditional discharge does not constitute 
the adjudication of innocence necessary to activate statutes, 
regulations or policies designed to retroactively indemnify persons 
proven blameless. Rather, these programs bypass the adjudicative 
process altogether, thus avoiding both the risks of being found 
guilty (e.g. forfeiture of public employment) and the benefits of 
being proven innocent. Absent such adjudication, petitioner has no 
entitlement to back pay for the period of her suspension by reason 
of indictment. 

Accordingly, the initial decision of the 
Administrative Law dismissing the instant Petition of 
affirmed for the reasons stated therein. 

IT IS SO ORDERED. 

Office 
Appeal 

COMMISSIONER OF EDUCATION 

fBl 

of 
is 
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8-tatr of N rw Jlrr~e-9 

OFFICE OF ADMINISTRATIVE LAW 

BOARD OF EDUCATION OF 
THE CITY OF PASSAIC, 

Petitioner, 
v. 

HAROLD KENNER, 

RespoodenL 

INlTIAL DECISION 

SETTLEMENT 

OAL DKT. NO. EDU 8f168-89 

AGENCY DKT. NO. 323-10/89 

Matthew J. Micbaelis, Esq., represented petitioner 

Gerald R. Salerno, Esq., represented respondent 
(Aronsohn, Springstead & Weiner, attorneys) 

Record Closed: Aprill7, 1990 

BEFORE WARD R. YOUNG, ALJ: 

Decided: April 19, 1990 

The Passaic Board of Education certified a charge of unoecoming d'nd 
unprofessional conduct against tenured teaching stafC member Harold Kenner and filed 

same with the Commissioner of Education on October 24, 1989. 

The Commissioner transmitted the matter to the Office of Administrative Law 

as a contested case on November 13, 1989 pursuant to N.J.S.A. 14F-l~ !!:9.· A Prehearing 

Order was entered on December ll, 1989 which incorporated a hearing schedule or ten days 

which was to commence on !March 16, 1990. The hearing was adjourned on representation 

of counsel that the matter was amicably resolved. A jointly executed Stipulation of 

Nt>w Jf!r.tt'.l' IJ An Equal Opportunity Employer 

832 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 8668-89 

Settlement was filed with the undersigned on Aprill7, 1990, which is attached hereto. The 

record closed on the date of filing. 

A review of the terms oC agreement reveals that the amicable resolution was 

arrived at voluntarily and basically requires the Board to provide a payment of $8,750 

upon the forfeiture of tenure by way of a resignation by Kenner. 

I FIND the settlement agreement is consistent with the standards incorporated 

by the State Board oC Education in Frank Cardonick v. Board of Education of the Borough 

of Brooklawn, Camden County, 1983 S.L.D. (decided April 6, 1983) as . the 

implementation of settlement terms are subject to the approval of the Commissioner. I 

ALSO FIND the settlement agreement consistent with N.J.A.C. 1:1-19.1 as well as the 

public interest and in the best interests of the parties. I FURTHER FIND the agreement 

herein to be consistent with the Consent Order executed by the Honorable Baruch s. 
Seidman, J.A.D. on January 2, 1990 in William David Guyet v. Board of Education of the 

Borough of Caldwell-West Caldwell, Essex Co., (App. Div. Dkt. No. A-538-89T5), wherein 

Guyet was restored his salary increments for 1988-89 and 1989-90, received full pay from 

January 1, 1990 to June 30, 1990 on an approved leave of absence, and submitted his 

resignation effective June 30, 1990. 

I CONCLUDE, therefore, that this matter shall be and is hereby DISMJSSED 

wrrH PREJUDICE. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OP THB DEPARTMENT OP EDUCATION, SAUL COOPERMAN, who by 

law is empowered to make a final decision in this matter. However, if Commissioner Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a Cinal decision in aeeordance with 

M,J.S.A. 52:148-10. 

-2-
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[hereby PILE this Initial Decision with Saul Cooperman Cor consideration. 

DATE 

DATE 

g 

-3-
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EXTRACT FRC.M THE M.INUl'ES OF A MEE!'ING OF THE a::lMD OF EJ:X.X:ATIOO OF THE CITY OF 
PASSAIC, PASSAIC o:xNl'Y, N.J., AS RfOCX:)R[ED IN THE OFFICIAL HINUl'E BXlK 

The !3oa.rd of Education of the C1ty of Passaic, County of Passaic, New Jersey, 
convened in public session on April 11, 1990, at 6:00p.m., in the Ebard Roc:ms, 
101 Passaic Avenue, Passaic, New Jersey. 

The follo.~ing rrembers of the Passaic Ebard of Education were present: 
Mr. capuana, Mr. Gentile, Mr. cancel, Mr. Salerno, Mr. FUentes, Mr. Garcia, Mrs • 
Paduch, Mr. Cingnano, and Mrs. Gu2man. 

The follo.~ing ootion was made by Mrs. Paduch, and seconded by Mr. Salerno. 

TITrE OF RESOLIJI'ICN: Resolution Ag>roving Settlement Agreeoont 

AYES: 9 

OOES: 0 

TEXT OF RESOLIJI'ICN: 

Your Comtittee of the l'ihole recatmi!!'lds that the settlement Agreeoont in 
the matter of l3oa.rd of Education of the City of Passaic vs. Harold Kenner be and 
the same is hereby approved; and 

Your Comtittee of the l'ihole further recarmends that the Ebard Secretary 
and President are hereby authorized to sign and execute said settlement 
Agreeoont. 

I, Samuel G. Jarkesy, Secretary of the !ba.rd of Education of the City of Passaic 
in the County of Passaic, State of New Jersey, hereby certify that the foregoing 
extract fran the minutes of the meeting of the Passaic l3oa.rd of Education duly 
called and held on April 11, 1990, has been cx:JIP!U"ed by me with the original 
nu.nutes as offl.cial.ly recorded in my office in the minutes book of said Passaic 
!ba.rd of Education is a true, cx:.q>lete copy thereof and of the whole of said 
original minutes so far as the same related to the subject matter referred to in 
said extract. In witness I have hereunto set my hand and affixed the corporate 
seal in the Passaic lba.rd of Education this twelfth day of April, 1990. 

BC:&t-a Secretary 
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Aronsohn, Springstead & Weiner, Esqs. 
263 Main Street 
Hackensack, New Jersey 07601 
Attorneys for the Respondent 

OFFICE OF ADMINISTRATIVE LAW 
OAL DOCKET NO. EDU-08668-89 
AGENCY REF. NO. 328-10/89 

IN THE MATTER OF THE TENURE HEARING 
OF HAROLD KENNER, BOARD OF EDUCATION 
OF THE CITY OF PASSAIC, PASSAIC 
COUNTY. 
-------------------------------------x 

Administrative Action 

STIPULATION OF SETTLEMENT 

THE PETITIONER, Board of the Education of the school 

district of Passaic, Passaic County ("Board"), and Respondent, 

Harold Kenner, being fully aware of the requirements for a 

settlement agreement as announced by the state Board of Education~ 
in Frank Cardonik v. Board of Education of the Borough of I 
Brooklawn. Camden County, (State Board decision April a, 1983), I 

I 

hereby agree that this matter shall be deemed settled and I 

withdrawn, based upon the following terms and conditions, subject! 
. . . . I to the approval of the Adm~nistrat1ve Law Judge and Comm1ss1oner 

of Education: 

WHEREAS, the Respondent, a tenured teacher, has been 

employed by the Board of Education as a music teacher since 

September, 1977; and 

WHEREAS, the Board of Education certified tenure charges 

against the Respondent on October 12, 1989, and suspended him 

without pay, pending resolution of the charges by the 

commissioner of Education; and 

WHEREAS, prior to the Board certifying the charges, the 
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Respondent submitted an Answer to the Board, in which he denied 

the charges against him; and 

WHEREAS, the Respondent has simultaneously, with the 

execution of this agreement, tendered his resignation to the 

Board of Education, subject to approval of this settlement by the! 

Commissioner of the Education, and will waive any claims to 

reinstatement and backpay; and 
I 

WHEREAS, the Board has accepted the resignation, subject to1 

acceptance of this settlement agreement by the Commissioner of 

Education: and 

WHEREAS, the Respondent has been fully advised of his 

rights, and enters into this Agreement voluntarily; 

IT IS, THEREFORE, AGREED that the Respondent will resign, 

and will not seek re-employment with the Passaic Board of 

Education, and will waive any claims he has to reinstatement and 

backpay; and it is further 

AGREED that the Board of Education will withdraw the tenurej 

charges against the Respondent, and pay to the Respondent the sumJ 

of $8,750.00. 

THE REASONS FOR ENTERING INTO THIS AGREEMENT ARE AS 

FOLLOWS: 

A. The costs of prosecuting the tenure claims against the 

Respondent are expected to be substantial; 
i 

B. The alleged incidents against the Respondent are all [ 

reported by bi-lingual students, and there may be some 

in translating their version of the alleged events; 

difficult~ 

I 
I 
I c. The Respondent is waiving his rights to receive any 

I 
I 
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back salary to which he is entitled after the 12lst day fr?m the 

suspension period, pursuant to N.J.S.A. 18A:6-14, thus, 

constituting a savings of public funds. 

D. The Respondent will not seek re-employment with the 

Petitioner, Passaic, Board of Education. 

E. The Respondent recognizes and has been fully advised 

that pursuant to N.J.A.C. 6:11-3.7, the Commissioner of Education 

may forward this mat~er to the State Board of Examiners for 

possible revocation or suspension of his teaching Certificates. 

The parties hereto agree that this Agreement is subject to 

approval by the Commissioner of Education, and in the event the 

Commissioner reject any term of this Agreement, the matter shall I 

be returned to the Office of Administrative Law for hearings, 

without prejudice to the parties• right to attempt to reach 

f~1rther settlement. 

WiTNESS: 

838 

'Harold Kenner, Respondent 

BOARD OF EDUCATION 

By:~t 
Board of Education 

ARONSOHN, SPRINGSTEAD & WEINER 
Attorneys f9r th~ ~espondent 

, r·-.J/ , I 
By* I . ; ( L .._ ., : ·- ~ '""" '~" -· 

• ·-· Gerald- R. Salerno 
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IN THE MATTER OF THE TENURE 

HEARING OF HAROLD KENNER, SCHOOL 

DISTRICT OF THE CITY OF PASSAIC, 

PASSAIC COUNTY. 

COMMISSIONER OF EDUCATION 

DECISION 

The record. and initial decision rendered in the form of a 
joint stipulation of settlement have been reviewed. No exceptions 
were filed by the parties. 

The Commissioner has carefully and independently reviewed 
the charges certified by the Board, as well as the written 
statements of evidence made a part of the certified tenure charges 
and the Answer and affirmative defenses to said charges. Based upon 
such review, the Commissioner finds and determines that the charges 
herein delineated are of such a serious nature, involving 
allegations of inappropriate advances toward female students. 
sexually explicit language and inappropriate touching of female 
students, as well as harassment against a tenured music teacher, as 
to preclude their disposition in the manner provided for in the 
Stipulation of Settlement entered into by the parties. 

In so concluding, the Commissioner relies on his 
conclusions as embodied in the case entitled In the Matter of the 
Tenure Hearing of Kenneth S. Smith, School Distnct of the C1ty of 
Orange, Essex County, decided by the Commissioner March 22, 1982, 
wherein he stated: 

The Commissioner assumes that a board of 
education, when it certifies tenure charges 
pursuant to the statutory formula prescribed in 
N.J.S.A. 18A:6-ll, is fully cognizant of the 
grav1ty of its responsibilities. The 
Commissioner observes that such statutory formula 
requires that: 

"***The board of education shall 
forthwith provide such employee with a 
copy of the charge, a copy of the 
statement of the evidence and an 
opportunity to submit a written 
statement of position and a written 
statement of evidence under oath with 
respect thereto. After consideration 
of the charge, statement of position 
and statements of evidence presented to 
it, the board shall determine by 
majority vote of its full membership 
whether there is probable cause to 
credit the evidence in support of the 
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charge and whether such charge, if 
credited, is sufficient to warrant a 
dismissal or reduction of salary.**"'" 

The Commissioner further observes that any board 
embarking upon such course of action does so in 
full knowledge that it may not lay down such 
burden without a careful weighing of public 
interest as well as the interest of the 
parties. In the instant matter, the 
Commissioner cannot. construe that the settlement 
as herein contemplated can possibly serve either 
the interests of justice to the individual so 
charged or the broader public interest. If 
respondent is innocent of the charges certified, 
he deserves the opportunity of removing from his 
reputation the stigma attached to such 
accusations. If, on the other hand. the Board 
demonstrates by a preponderance of the credible 
evidence that such acts of corporal punishment 
did take place, the Commissioner may not only 
impose the penalty of dismissal, but may also, 
if the circumstances so warrant, refer said 
matter to the State Board of Examiners for 
further proceedings pursuant to the revocation 
of respondent's certificate. 

Whenever presented with the necessity for 
exerc lS 1ng his statutory res pons i bi li ty for 
establishing a penalty pursuant to a tenure 
charge or, in the alternative, accepting a 
settlement of such matter. the Commissioner is 
fully cognizant of the heavy burden imposed upon 
him to carefully and fully consider the impact 
of his determination on the parties to the 
controverted matter, as well as the possible 
consequences of his decision upon the statewide 
system of education. While the Commissioner in 
no way seeks to pre-determine the guilt or 
innocence of respondent, he cannot in good 
conscience condone a settlement which would 
permit an individual charged with systematically 
inflicting corporal punishment on numerous young 
children to seek and obtain employment elsewhere 
within the public schools of New Jersey or any 
other state until the hearing process 
established for reaching a determination in such 
matters has run its full course. 

The Commissioner is further constrained to 
observe that he regards the entire matter of the 
settlement of tenure charges as being 
particularly subject to his most careful and 
deliberate scrutiny. The Commissioner believes 
such diligence to be essential in ensuring that 
the purposes of the Tenure Employees Hearing Act 
(N.J.S.A. 18A:6-10 et seq.) are not subverted in 
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a piecemeal fashion through settlement of 
convenience obtained at the expense of public 
funds and which may fail to fully take into 
account both the local and statewide public 
interest. See In Re Fulcomer, 93 N.J. Super. 
404 (~. Div. 1967). (Slip Opinion, at pp. 4-6) 

In light of the allegations in the instant matter. the 
Commissioner does not concur with the ALJ that the standards set 
forth in such cases as In re Fulcomer, supra. and In re Cardonick. 
decided by the Commissioner April 7, 1982, aff'd State Board 
April 6, 1983 have been met. In addition to his concern about the 
grave nature of the allegations posed in this matter, the 
Commissioner likewise cannot condone language incorporated in a 
settlement such as that contained at page 2 of the settlement. 
where, in listing reasons for entering into said agreement, the 
parties stipulate: 

B. The alleged incidents against the Respondent 
are all reported by bi-lingual students, and 
there may be some difficulty in translating 
their ve•sion of the alleged events***· 

(at p. 2) 

Is the Commissioner thus to provide lesser protections 
against alleged molestation and harassment to those students whose 
language might make translation during testimony somewhat 
difficult? In fact, the answer to the the above rhetorical inquiry 
is "No." In remanding this matter for plenary hearing on the merits 
of the charges certified to him, the Commissioner specifically 
directs that whatsoever measures are necessary to ensure a full and 
fair opportunity for both sides of this controversy to present their 
cases be provided, including, if necessary a translator or 
translators, as need be. 

Accordingly, the instant settlement is rejected for the 
reasons expressed herein. The Commissioner remands the instant 
matter to the Office of Administrative Law for a plenary hearing on 
the merits of the tenure charges certified to him by the Board. 

IT IS SO ORDERED this day of May 1990. 

COMMISSIONER OF EDUCATION 
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FRANK CARDONICK, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE 
BOROUGH OF BROOKLAWN, 
CAMDEN COUNTY, 

RESPONDENT, COMMISSIONER OF EDUCATION 

AND DECISION 

IN THE MATTER OF THE TENURE 
HEARING OF FRANK CARDONICK, 
SCHOOL DISTRICT OF THE 
BOROUGH OF BROOKLAWN, 
CAMDEN COUNTY. 

This matter has been presented to the Commissioner as 
an Initial Decision Substantive Order Concluding Case based upon 
a settlement agl·eement reached between the parties as set forth 
below: 

"The above matters having been amicably 
resolved by the parties, in that Mr. 
Cardonick has received $24,873.00 from the 
Board of Education of the Borough of BL·ook­
lawn and in consideration thereof has 
resigned his position ~ ~ tenured teachii1g 
staff member, it is hereby stipulated and 
agreed that the above matters be and the same 
are hereby dismissed without cost against 
either party with prejudice. 11 

(Emphasis supplied.) 

The Commissioner notes that the mattet· herein con­
troverted was opened before him by Petition of Appeal filed by 
Frank Cardonick on August 27, 1981 alleging the improper and 
illegal withholding of an increment for the 1981-82 school year. 
Subsequent to said filing, the Board of Education of the 
Brooklawn Public Schools (Board) filed tenure charges against 
E'rank Cardonick (Respondent) pursuant to the pl·ovisions o[ 
N.J.S.A. 18A:6-10 et §~q., said charges and the answer theretv 
having been transmitted to the Office of Adminis.:rative L<~W as a 
contested case with recommendations for possible consolidation of 
the two matters. 
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The Commissioner has reviewed the papers filed by the 
parties in the instant matter, as well as the settlement agreed 
to by the parties and approved by the Honorable Au9ust E. Thomas, 
ALJ. The Commissioner notes that the language contained within 
the agreement indicates that the parties had ca~·ried out the 
terms of said agreement prior to its recommended app1·oval by the 
Administrative Law Judge and its affirmance by the Commissioner. 
The Commissioner finds such action to be entirely without legal 
authority. 

The Commissioner observes that the Board, having filed 
charges against a tenured teaching staff member pursuant to the 
Tenure Employees Hearing Act (N.J.S.A. l8A:6'"-l0 et ~·) and 
having certified that such charge pursuant to N.J.S.A. 18A:6-ll 
"***if credited is sufficient to warrant a dismissal or reduct1on 
of salary", may not by virtue of its unilateral actions terminate 
such matter by the imposition of a penalty either against. itself, 
the respondent party or both. Speaking to the question of who 
may impose a penalty in a tenure matter, the Appellate Division 
of the Superior Court has said In re Fuicomer, 93 N.J. Super. 404 
(.i!EJ2. Div. 1967): 

"***The Tenu1·e Employees Hearing Act thus 
establishes an entirely new and comprehensive 
procedure for the resolution of all con­
troversies involving charges against ~~ 
tenure employees not subject to Civil Service 
under Title 18. It is designed to replace 
the removal and disciplinary procedure 
relating to various classes of employees long 
in force under a variety of provisions of the 
New Jersey School Laws***. 

"Formerly all phases of the hearing and 
decision making function were performed by 
the local boards. The Commissioner l:eviewed 
such determinations on appeal pursuant to the 
general power coni erred upon him to 'decide 
*** all controversies and disputes arising 
under the school laws.' R.S. 18:3-14. 

"Now the Commissioner conducts the initial 
hearing and makes the decision. Indicative 
of the intention to vest finality of decision 
on all aspects of the charges is the power 
given him to dismiss the charges before such 
hearing if he determines them to be insuf­
ficient in law. He is directed to 1:ender a 
decision on the charge within 60 days after 
the close of the hearing. A strict and 
precise timetable for the disposition of• each 
stage of the proceeding represents legis-· 
lative recognition of the importance. of a 
prompt resolution of such disputes. 
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"There ~ act which 
~gests were irltel1ded to 
E._etain any pat·t of jul?ISdiction whicl1 
they forme~ly exercised in such controversies 
other than .l! preliminat'y review of the charge 
and the required certification to the Commis­
sioner. Their ~t·ticip_ation in such 
ceedill!J.!!!. is specifically confined to 
limited function. 'rhus, the Legislature 
transfet·red, from the local boards to the 
Commissioner, the duty of conducting the 
hearing and rendering a decision on the 
charge in the fit·st instance. His juris­
diction in all such cases is no longer 
appellate but primary. 

"The pivotal words of the statute are that 
the Commissioner shall 'conduct a hearing' on 
the charge and 'render a decision. 1 The 
requil·ement of a hearing has been helu to 
mean the hearing of evidence and argument,and 
judgment thereon. See In re Masiello, 25 
N.J. 590, 600 (1958). - -

"The legislative mandate to 1 render a 
decision *** on the charge' implies a duty on 
his part to review the evidence and to 
resolve all issues necessary to a final 
deter1nination. It means that the Commis­
sionet· must settle or determine the con­
trovet·sy by giving judgment. The imperative 
of 'render[ingj a decision*** on the charge' 
is not satisfied by a simple .tinding whet-her 
the charge is true in fact coupled with a 
statement of the maximum penalty such mis­
conduct may warrant. To confine the Com­
missioner's function to this limited sphere 
would not only deprive him of a pa1·t of the 
decision-making function, it would also make 
his role a sterile one. The power !£ impose 
the penalty is necessary to make his hearing 
and decision meaniQgful. Common sense 
dictates that he must have and exercise the 
power to impose the penalty gauged by the 
evidence before him at the hearing. 

"On the other hand, nothing in the 
.~sts that the local boards were 
to t·etain that power. It contains no 
language to that effect, or lang~~ 
which any such intention S2!1 fairly 
~lied. Indeed, the fact that !_he Legis­
lature saw fit to confet· upon the. local 
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boards the power to make !! QFelimina_EY 
of the sufficiencY. of the char~ and to 
out tl~ scope of that review negates ~ 
intention of conferring !!!!Y additional powe1· 
upon them in !_he proce~. * * *" 

(Emphasis supplied.) (at 411-413) 

The Commissioner observes that the foregoing language 
makes unmistakably clear that a local board of education may not 
bring a tenure matter to a close without a decision rendered by 
the Commissioner or by his express approval of any settlement 
concluded by the pal.·ties. In the instant matter, the Boat·d, 
having paid respondent $24,873.00 and in return accepted his 
resignation pl·ior to submitting such settlement agreement to the 
Commissioner for his approval, clearly exceeded its authodty. 
Consequently, such action by the Board and the agreement setting 
forth such terms at·e and are hereby declared to be ult1·a vit·es 
and without force. --- ---

Having so concluded, the Commissioner notes that 
respondent's tenure rights as a teaching staff member in the 
Brooklawn Public Schools are and remain intact as they were at 
the time such vit·es agreement was effectuated. 

Notwithstanding such determination and assuming 
a1:guendo that such settlement had been appropriately submitted to 
him by the parties prior to its implementation, the Commissioner 
is constrained to observe that he views with an increasingly 
jaundiced eye settlements reached in tenure matters which are 
opened upon proper certification of charges as prescribed by 
statute and under statutory formula, but which are concluded by 
lump sum payments to respondent parties. While not precluding 
his approval of such settlements, the Commissionet· wishes to make 
clear that he will carefully eKamine the factual circumstances 
surrounding each settlement so proposed, both· as to the nature of 
the charges involved in such matter as well as to the exact terms 
of the settlement. The Commissioner deems such careful scrut~ny 
to be essential to the maintenance of the i11tegri ty of the Tenure 
Employees Hearing Act (N.J.S.A. 18A:6-10 et ~) and to preset·ve 
both his statutorily conferred and judicially defined respon­
sibility for rendering determinations in tenure matters and his 
responsibility for ensut·ing that determinations reached serve not 
only the interest of the parties but also the broader public 
interests. Accordingly, this matter is remanded to the Office of 
Administrative Law fot" disposition consistent with this decision 
and applicable law. 

IT IS SO ORDERED this-~-- day of April 1982. 
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E:DU .7093-81 
7094-81 

100-82 

FRANIC CAliU)ONIClC, 

PETITIONER-APPELLANT, 

v. 
BOARD OF EDUCATION OF THE BOROUGH 
OF BROOKLAWN, CAMDEN COUNTY, 

RESPONDENT-RESPONDENT, 

AND 

IN THE MATTER OF THE TENURE 
HEARING 01!' FR.ANIC CAliU)ONICIC, SCHOOL 
DISTRICT OF THE BOROUGH OF 
B~OOKLAWN, <:;AMDEN COUNTY. 

STATE BOARD OF EDUCATION 

DECISION 

Decided by the Commissioner of Education, April 7, 1982 

Decided by the State Board of Education, Auqust 4, 1982 

For the Petitioner-Appellant, Seliko!f & Cohen 
(Jolu• E. Collins, Esq., of Coun•el) 

For the Respondent-Respondent, William D. Dilks, Esq. 

For the Amicus Curiae, New Jersey School Board 
Association, David W. Carroll, Esq. 

This consolidated tenure and increment withholding case 

was settled by the attorneys for the parties on January 4, 1982. 

The executed stipulation of dismissal was received by the Office 

of Administrative Law on January 13, 1982. On February 17, 1982, 

the Administrative Law Judge dismissed the matters with prejudice 

and presented the terms of the settlement to the Commissioner of 

Education. The Commissioner's decision was rendered April 7, 
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1982, and this joint appeal to the State Board of Education 

followed. The New Jersey School Boards Association was granted 

leave to appear as ~ ~ and has filed a brief in this 

matter. 

On the settlement, the Commissioner has questioned the 

propriety and legality of the agreement executed by the attorneys 

for the parties. The settlement agreement is repeated below in 

its entirety: 

"The above matters having been amicably 
resolved by the parties, in that Mr. 
Cardoniclt has received $24, 873 . 00 from the 
Board of Education of the Borough of 
Brooklawn and in consideration thereof has 
resigned his position as a tenured teaching 
staff member, it i_s hereby stipulated and 
agreed that the above matters be and the same 
are hereby dismissed without cost against 
either party with prejudice. • 

In setting aside the settlement agreement, the Commis-

sioner specifically disapproved its execution without his prior 

approval and remanded to the Office of Administrative Law. The 

Commissioner's objections to the settle111ent are set forth in 

general terms. In the absence of a record, aside from the 

pleadinqs and briefs filed before the State Board, we too are 

precluded from specific evaluation or review. The criteria and 

quidelines which we consider to be of importanc;e in evaluating 

and re.viewinq tenure settlements are addressed post. 

The New Jersey courts have looked with great favor upon 

the voluntary resolution of litiqation throuqh settlement. ~ 

y. Peoples ~ ~ ~ £2., 25 ~ 17 (1957); Honeywell :!.· 

~. 130 N.J. Super. 130 {App. Div. 1974). As a general 
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principle, and without conaiderinq the toll of human resources, 

the settlement of lawsuits in qood faith can be said to save 

time, money and proof problems. Schopl boards, in their efforts 

to conserve public funds, no lese than private parties, have been 

encouraqed by the state and federal courts to carefully consider 

equitable settlement possibilities. As the court stated in Board 

2£ Education 2f Garfield y. State~ 2£ Education, 130 N.J.~. 

388, 392 (1943): 

n***A Board of Education of any municipality 
in our state may, amonq other t.hinqs, 'sue 
and be sued.' N.J.S.A. 18:6•23. Thus, it 
may and should. if it can 'possibly do so, 
avoid the costs and expenses of useless 
litigation, of multiplicity of suits. •**• 
The school board's power to sue (N.J.S.A. lBA:ll-2) 

necessaril~ implies the power to commence or prosecute, to deter-

mine the manner or strategy of proceeding, to determine how a 

suit may be terminated, includinq settlements, compromise or 

discontinuance of actions in which it is lawfully enqaqed as a 

party. This power is undisputed, but certainly not unlimited. 

School boards may not act in a manner which is contrary to public 

policy. School boards must act in the public interest, lawfully, 

constitutionally, reasonably and in accordance wi.t;h duly enacted 

rules and requlations of the Commissioner of Education and State 

Board of Education. In this case, we focus on the determination 

of a school board to compromise and settle tenure li tiqation 

aqainst the qoals of the Tenure Employees Hearing Law. 

The Tenure Employees Hearing Law (N.J.S.A. l8A:6-l0 ~ 

~.) is a comprehensive scheme o! legislation des~qned to 
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improve education by affording teachers a meas~re of security in 

the ranks they hold. Viemeister y:. ~ of Education 2.f Borough 

2.f Prospect ~. 5 !:hL Super. 215 { 1949). The law regulates 

all of the various aspects of tenure hearings. Provisions 

relating to the jurisdiction of the Commissioner, the role of the 

local board of education, grounds for dismissal or reduction in 

salary, manner of filing charges, service of charges, suspension 

pending final determination, conduct of hearing, compensation 

during suspension, and reinstatement are set forth in the 

statute. What constitutes grounds for a tenure dismissal is a 

question of fact arid within the exclusive jurisdiction of the 

Commissioner of Education, who has the duty to conduct the 

hearing and render a decision. In ~ ~ of ~ .~ 

Hearing of ~ E"ulcomer, 93 li:.::L. Super. 404, 412 ~' Div. 

1965). 

The Commissioner's exclusive authority to decide these 

cases necessarily entails the determination of any and all 

matters pertinent thereto in order to make a complete disposition 

of the case. It is proper, therefore, for the Commissioner to 

review and evaluate, and to approve and disapprove, tenure 

settlements. We believe that settlement agreements totally 

preempting the Commissioner from review and evaluation are 

against the public policy of this State as exemplified in the 

Tenure Employees Hearinc; Law. 

The touchstone of the Tenure Employees Hearinc; Law is 

the teacher's fitness to teach. J.!! Re Grossman, 127 N.J. Super. 
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ll ( 1974). Certification of tenure charqea by a board of educa­

tion is predicated on the board's belief that the charqea (inef­

ficiency, incapacity, ·unbecominq conctuct, or other julilt caulile) 

ana the evidence in support of the charqes would be sufficient, 

if true in fact, to warrant a dismissal or reduction in salary. 

N.J.S.A. 18A:6•ll. 

On the basis that the board believes the teacher is 

unfit, it makes the commitment to expend its monetary resources, 

provide board personnel, ana hire leqal counsel to obtain relief; 

! ! . , dismissal or reduction in salary. Where the facts of a 

case are clear, usinq the settlement process to achieve either of 

the statutorily prescribed results is prudent. Where the facts 

are not clear, or in dispute, a settlement for less than dis­

missal may be justified, bearinq in m~na that settl~ent may be 

inappropriate in certain matters. Where it is in the public 

interest to fully determine the issues, a plenary hearinq is 

required. 

We believe a proposed tenure settlement or a withdrawal 

of tenure charqes with its attendent terms and conditions should 

be submitted to the Commissioner of Education for his prior 

scrutiny and approval. The proposed tenure sett.lement or with­

arawal sbould be accompanied by supportinq documentation as to 

the nature of the charqes, circumstances justifying the settle­

ment, consent or authorization by the board of education and the 

teacher to the proposed agreement, the Administrative Law Judge's 

findings that the teacher entered into the agreement with a full 

-s-
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understanding of his rights, and that the agreement is consistent 

with the public interest. (See N.J.A.C. l:l-l7.l(b). (c)) !n 

this case there is no indication that the teacher was advised of 

the Commissioner's duty pursuant to N.J.A.C. G:ll-J.7(b)l.1. to 

refer tenure determinations to the State Board of Examiners for 

possible revocation of certificate. We believe that disclosure 

should be part of any agreement which results in loss of 

position. 

The absence of any record in this case allowed no 

opportunity for the Commissioner's review. No hearing was held 

below. Two prehearinq conferences scheduled for November 30 and 

December 29, 1981, were adjourned. It is not disclosed whether 

the teacher received full salary during the suspension, beginning 

on the 121st day, excluding all• delays ·granted at his request. 

(N.J.S.A. 18A:G-14) It is not disclosed whether the teacher had 

other "'mployment during the suspension. The record shows that 

the Administrative Law Judge received the agreement and without 

further inquiry dismissed with prejudice. Under the circum-

stances, we believe the Administrative Law Judge should have 

rejected the aqreement and inquired into these matters. 

For the reasons stated above, and subject to the guide­

lines and objections we have expressed, the Commissioner's 

decision to remand is affirmed. 

Attorney Exceptions are noted. 

April 5, 1983 

Date of Mailinq 
APR081983 
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~tatr nf ~ l'W JJrr!.H'!J 

OFFICE OF ADMINISTRATIVE LAW 

JOAN R. VERNON, 

Petitioner, 

v. 

HOLMDEL TOWNSHIP BOARD OF 

EDUCATION AND TIMOTHY C. BRENNAN, 

r-espondents. 

INmAL DECISION 

OAL DKT. NO. EDU 7602-89 

AGENCY DKT. NO. 303-9/89 

James W. Tabak, Esq., for petitioner, Robert A. Weir, Jr., Esq., on the brief (Vernon 

and Aaron, attorneys) 

Martin M. Barger, Esq., for respondent (Reussille, Mausner, Carotenuto, Bruno & 

Barger, attorneys) 

RECORD CLOSED: Aprilll, 1990 Decided: Aprill9, 1990 

BEFORE DANIEL B. MCKEOWN, ALJ: 

Joan R. Vernon (petitioner) initially filed a two count complaint in New Jersey 

Superior Court, Monmouth County against the Holmdel Township Board of Education and 

its superintendent of schools, Timothy C. Brennan (respondent), in which she claims 

reasonable reliance upon an offer of employment as a substance abuse counsellor made to 

her by the superintendent, that such employment was to commence December I, 1988, 

and that based on that offer she notified her then present employer of her resignation to 

accept employment in the Holmdel Township Pulic Schools, only to be subsequently 

notified prior to December 1, 1988 that the respondent Board changed the requirements 

for the position and that she was no longer being considered for employment. The 

Honorable Alvin Yale Milberg, A.J.S.C., transferred the matter to the Commissioner of 

Education on September 15, 1989 as a dispute arising under the school laws governed by 

N.J.S.A. 18A:6-9. 

New Jrner 1.• All Equal Opportunity Emplo)ll?r 
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Thereafter, the Commissioner transferred the matter on October 4, 1989 to 

the Office of Administrative Law as a contested case under the provisions of N.J.S.A. 

52:14F-1 ~ ~· A telephone prehearing conference was conducted February 9, 1990 

during which counsel for the Board advised that a motion for summary decision seeking 

dismissal of the matter was to be filed by the Board on the following issue: 

Whether petitioner is entitled to relief of any kind in this ease in 
the absence of Board action to employ her as a teaching staff 
member. 

The Board moved for a summary decision February 23, 1990 on the facts 

stipulated in the matter. Petitioner's letter brief in opposition to the Board's motion was 

filed April 10, 1990. 

The conclusion is rP.ached in this initial decision that petitioner fails to state a 

cause of action under Education Law, N.J.S.A. lSA:l-1, ~ ~· and that therefore the 

Board is entitled to summary decision by way of a dismissal of the matter. 

STIPULATION OF FACT 

For purposes of the Board's motion for summary decision the alleged facts set 

forth in the petitioner's complaint are admitted. Those asserted facts are as follows: 

Solely for this Motion of Summary Judgment, and for no other 
purpose, the following facts, as set forth in Plaintiff's Complaint, 
shall be admitted: 

Defendant, Holmdel Township Board of Education, has offices 
located at 4 Crawfords Comer Road, Township of Holmdel, County 
of Monmouth and State of New Jersey. 

Defendant, Holmdel Township Board of Education, pursuant to 
N.J.S.A. 18A:l-l, et ~·· has been appointed to operate the school 
system In Holmdel Township and as such has the authority to hire 
teachers and other individuals to work in the Holmdel Township 
school system. 

On or around September 4, 1988, defendant, Holmdel Township 
Board of Education, placed an advertisement in the Newark Star 
Ledger requesting that individuals apply for the job of Substance 
Abuse Counselor and listed no specific qualifications for said 
position. 
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Plaintirt, upon seeing said advertisement, applied to the Holmdel 
Township Board of Education for the position of Substance Abuse 
Counselor. 
During the period commencing September 19, 1988, and ending 
October 27, 1988, plaintiff had several interviews with 
representatives and employees of defendant, Holmdel Township 
Board of Education. 

On or around October 27, 1988, plaintiff was contacted by 
defendant, Timothy C. Brennan, acting in his capacity as 
Superintendent of Schools in Holdmdel Township on behalf of 
defendant, Holmdel Township Board of Education, who offered the 
job of Substance Abuse Counselor to plaintiff and that she was to 
start on December 1, 1988. 

In reliance upon the offer by defendant, Holmdel Township Board 
of Education, plaintiff notified her employer .at that time, Jersey 
Shore Addicition Services, Asbury Park, New Jersey, that she 
would begin employment with Holmdel Township Board of 
Education commencin& December 1, 1988. 

On or around November 17, 1988, defendant, Timothy c. Brennan, 
on behalf of defendant, Holmdel Township Board of Education, 
notiCied plaintiff that the Board of Education had decided to 
change the requirements of the Substance Abuse Counselor position 
and, therefore, plaintiff was no longer being considered for the 
position. 

Plaintiff relied upon the offer of defendant, Holmdel Township 
Board of Education, to her detriment in that she informed her 
employer at the time of the offer and said employer replaced 
plaintiff based upon her giving notice to said employer • 

. Plaintiff has sustained damages as a result of her reliance upon the 
offer of the defendant, Holmdel Township Board of Education, 
since she has not been employed since December 1, 1988, and has 
not received compensation from her employer, medical benefits 
and other benefits of employment. 

Plaintiff, through her attorneys, notified defendant, Holmdel 
Township Board of Education, of its wrongful rescission oC its offer 
on November 23, 1988, by way of correspondence. 

Nevertheless, defendant, Holmdel Township Board of Education, 
continued to refuse to honor its offer upon which plaintiff relied, 
and subsequently hired a new Substance Abuse Counselor. 

At all times pertinent to this complaint, defendant, Timothy C. 
Brennan, was Superintendent of Schools in the Township of 
HolmdeL 
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On or about September 19, 1988, defendant, Timothy C. Brennan, 
interviewed plaintiff for the position of Substance Abuse Counselor 
in the Township of Holmdel. 

On or around October 27, 1988, defendant, Timothy C. Brennan, 
notified plaintiff that she was hired as Substance Abuse Counselor 
in the Township of Holmdel and was to commence employment as 
of December 1, 1988. 

Based upon the offer of defendant, Timothy C. Brennan, plaintiff 
notified her employer at that time, Jersey Shore Addiction 
Services, that she had accepted a new position and would be 
leaving its employ. 

Based upon said notification, Jersey Shore Addiction Services 
employed another individual to assume plaintiff's position. 

Defendant, Timothy C. Brennan, rescinded the offer of 
employment to plaintiff on or around November 17, 1988. 

Plaintiff relied upon the offer of defendant, Timothy C. Brennan, 
to her detriment. 

It is also admitted that the Holmdel Township Board of Education 
never voted to hire plaintitf and never took any action on her job 
applica tlon. 

Petitioner agrees that the foregoing facts are stipulated for purposes of the 

motion for summary decision. 

BOARD'S ARGUMENT 

The Board's central point in support of its motion for summary decision by way 

of dismissal of the matter is that only a board of education has statutory authority to 

enter into a contract of employment with a teaching start applicant and offers or 

promises by the superintendent of schools or any other employee will not and cannot 

override that statutory mandate. The Board in this regard relies upon prior decisions of 

the Commissioner, particularly Ann Brennan v. Board of Ed. of the City of Pleasantville, 

77 S.L.D. 1059, wherein Brennan, who had applied for a teaching position with the 

Pleasantville Board, was told on two separate occasions by the assistant superintel'_ldent 

that the job was hei"S and that board approval was merely a formality which would be 

discharged at a subsequent board meeting. Beyond receiving such assurances from the 

assistant superintendent, Ms. Brennan also received information regarding an orientation 

meeting for new teachers prior to the official opening of school; she received a copy of a 
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general announcement to teachers which advised that she would be teaching special 

education; she received a teaching schedule and room assignment; and she was introduced 

at the new faculty orientation meeting as a new faculty member. On the very same day 

Ms. Brennan was advised by the assistant superintendent that she did not have the position 

of speeial education teaeher for that sehool year. After having filed a petition of appeal 

to the Commissioner by whieh she demanded an order directing the board to place her on 

its staff, the board defended on the grounds that it alone has statutory authority to 

employ teaching staff members and that because it took no action to employ her the 

petition failed to state a cause of action. The Commissioner agreed with the board and 

held as follows: 

In support of its Motion to Dismiss the Petition of Appeal, the 
Board asserts that inasmuch as no written contract between 
·petitioner and the Board is alleged in the Petition of Appeal, the 
Petition should be dismissed for failure to set forth a cause of 
action. The Board relies upon N.J.S.A. 18A:27-5 which reads: 

'Every contraet between a board of education which has not made 
rules governing such employment and any teaching staff member 
shall be in writing, in triplicate, signed by the president and 
secretary of the board of education and by such person.' 

It is argued that only the Board has statutory authority to enter 
into a eontract of employment with its teaching staff applicants 
and no agent or employee of the Board may usurp that authority. 

The thrust of petitioner's argument is grounded in the equitable 
doctrine of estoppel. Petitioner alleges that she relied, to her 
great detriment, upon the representations and conduct of the 
Board's representative which caused her to forsake an offer of 
employment elsewhere. Petitioner calls upon the Commissioner to 
exercise his equitable powers and right the condition in which she 
finds herself through no fault or her own, and cites Elizabeth 
Rockstein v. Board of Education of the Borough of Jamesburg, 1974 
S.L.D. 260, 1975 S.L.D. 191, aff'd State Board 199, aff'd Docket 
Nos. A-3916-74, A-4011-14 New Jersey Superior Court, Appellant 
Division, July 1, 1976 (1976 S.L.D. 1167) and Juanita Zielenski v. 
Board of Education of the Town of Guttenberg, 1970 S.L.D. 202, 
rev'd State Board 1971 S.L.D. 664, aff'd Docket No. A-1357-70 New 
Jersey Superior Court, Appellate Divison, February 16, 1972 (1972) 
S.L.D. 692) as matters in which the Commissioner has previously 
utilized his authority to mold an equitable remedy to correct an 
injustice. 

Petitioner asserts that where a 
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"***municipal body has the legal authority to do an act which it 
refuses to do - and where someone dealing with that body has 
through good faith relied on representations of that body [and] 
had (sic) been damaged - the law will require the public body to do 
the act or preclude it from denying that it has done the act. • • *" 

In support of her argument, petitioner cites Hankin v. Hamilton 
Township Board of Education, 47 N.J. Super. 70 (App. Div. 1957), 
cert. denied 25 N.J. 489 (1957); Palisades Properties, Inc. v. 
Brunetti, 44 N.J. 117 (1965); Summer Cottagers' Ass'n of Cape May 
v. City of Cape May, 19 N.J. 493 (1955). 

Finally, petitioner argues that the Board's representatives were 
cloaked with the authority to do that which they did, that their 
actions should be attributed to the Board, and that the Board 
should be bound. 

The Commissioner cannot agree that the Board is estopped from 
asserting that no contract of employment existed between it and 
petitioner. The law is clear that boards alone can appoint teaching 
staff members. 

"No teaching staff member shall be appointed 
except by a recorded roll call majority vote of the 
full membership of the board of education 
appointing him." 
N.J.S.A. 18A:27-1. 

An examination of the record reveals that the Board committed 
itself not at all of petitioner, but that petitioner mistakenly relied 
on the opinions and assurances of the Board's administrators in 
concluding that a commitment had been made. Such reliance was 
misplaced, since opinions and assurances cannot stand in the stead 
of deliberate Board action. The Board alone has the ultimate 
authority to decide the employment of its teaching staff members. 
Harold A. Vandenbree v. Board of Education of the School District 
of Wanaque, 1967 S.L.D. 4, afrd State Board January 3, 1968; 
Charles Gersie v. Board of Education of the City of Clifton, 
Passaic County 1972 S.L.D. 462. As was previously stated in 
Esther Boyle Eyler et al v. Board of Education of the City of 
Paterson, et al., 1969-60 S.L.D. 68, 71: 

"***By the terms of N.J.S.A. 18:6-20 [now N.J.S.A. 18A:25-1 and 
27-1], the appointment, transfer or dismissal of principals and 
teachers and the fixing of their salaries require a majority vote of 
the whole number of members of the board. • • • It is the opinion of 
the Commissioner that any action under this statute should be 
taken by a recorded roll call majority vote of the full membership 
of the board of education in a public meeting of the Board properly 
called. It is well established that boards of education may not 
delegate the appointment of school personnel to committees or 
school officials. Cullum vs. Board of Education of North Bergen, 
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15 N.J. 285 (1954). Taylor vs. Board of Education of Hoboken, 
1938 S.L.D. 54 and 55. It is also 'well established that full 
eompliiliiee with the statutory requirements to the formalities of 
employment is essential to the validity of sueh employment. 
MeCurdy vs. Matawan, 1938 S.L.D. 298 at 299. Also LaRose vs. 
Efg Harbor City, 1938 S.L.D. 377; Valente vs. Board of Education 
oHoboken, 1950-51 ~· 57; Landrigan vs. Board of Education of 
Bayonne, 1955-1956 §:hQ_. 9i.•un 

An early ease eonsidering the issue of recovery for the rendering of 
teaching services under an unauthorized eontract was ~ 
Hibbler v. Board of Education ot the Township of Dover, 1939-1949 
§:hQ_. 1, 2 (1940), wherein the Commissioner stated: 

"* • • A person dealing with a public officer is assumed to know the 
limitations of the officer's legal authority. Accordingly, the 
petitioner is assumed to know that the Supervising Principal could 
not employ him and make sueh employment binding upon the board 
of education.***" 

Applying this principle to the matter herein, it stands to reason 
that petitioner likewise was not bound under the circumstances, 
but was free to negotiate with any other board of education in need 
of the services of a special education teacher. 

Based upon the foregoing, the Commissioner finds and determines 
that no contract of employment was offered to, or existed 
between, Anna Brennan and the Board of Education of the City of 
Pleasantville for the school year 1975-76. Accordingly, for the 
reasons stated, respondent's Motion to Dismiss is granted and the 
Petition herein is dismissed." at 1060-1062. 

The Board also cites a more recent decision of the Commissioner, Deborah 

Abrahamsen v. Middletown Township Board of Ed., 1989 ~· - (May 1, 1989) which 

affirms the pl'incipal only boards of education have the authority not the school 

administrators, to make that final judgment with respect to the employment of personnel 

to be employed in its schools. 

PETITIONER'S ARGUMENT IN OPPOSITION 

Petitioner points out that neither the Brennan case nor other eases cited by 

the Board are controlling in this matter because the facts contained therein are 

distinguishable from the facts in this case. In this regard, petitioner notes that her 

dispute with the Board does not involve a breach of contract action; rather the issue is 
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whether she reaSQnably relied upon the offer of employment made by respondent Brennan 

to her detriment. Petitioner contends that the facts show she placed reaSQnable reliance 

on the offer of employment by Superintendent Brennan and asserts that a 

misrepresentation was made to her by Brennan upon which she reaSQnably relied to the 

extent she resigned her other employment in order to aeeept the offer she believed was 

made in good faith. Petitioner analogizes the facts in this case to equitable fl"aUd because 

having no prior experience as teaching staff member in a board of education's employ she 

was induced by the superintendent to believe that when the offer was made and she 

accepted the offer that a contract was formed. 

Petitioner opposes the Board's motion for summary judgment and demands the 

opportunity to establish detrimental reliance damages upon the superintendent's offer. 

ANALYSIS 

It must be kept in mind that regardless whether the Board sees the issue in this 

ease as a claimed breach of implied contract or, as petitioner asserts, the issue is one of 

detrimental reliance and damages nowing therefrom, the plain statutory fact is only a 

board of education has the authority to appoint teaching staff members. Specifically, 

N.J.S.A. 18A:27-1 provides in full: 

No teaching staff member shall be appointed, except by a recorded 
roll call majority vote o! the full membership of the board of 
education appointing him. 

To be sure, the facts in this case tend to show petitioner did rely upon what 

she believed to be a good faith otter of the superintendent to commence employment in 

the Holmdel Township Public Schools and based on that offer she resigned her then­

present employment the fact is that under N.J.S.A. 18A:6-9 the Commissioner of 

Education has no authority to award damages of any kind against a board of education 

absent proof that a contract, with all its statutory formalities, has been created between 

the petitioning party and that board. In this case, the !acts demonstrate that the Board 

took no action whatsoever to engage petitioner as a teaching staff member in its employ. 

School law as interpreted by the Commissioner on prior occasions is clear and 

not open to debate. Damages are available to a petitioning party against a board of 
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education only if there is a contract of employment entered into between that party and 

the affected board. Absent an employment contract pursuant to law entered into by the 

aftected board, no cause of action exists against it. That being so, the Board's motion for 

summary decision must be granted. 

The petition of appeal is DISMJSSED. 

This recommended decision may be adopted, modified or rejected by the 

COMMISSIONER OF THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 

Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordanc!! with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

Receipt Acknowledged: ; 

~.V.L-.:> 
DEPARTMNTOFEifUCATION 

DATE 

tmp 
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JOAN R. VERNON, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF HOLMDEL, MONMOUTH COUNTY 
AND TIMOTHY C. BRENNAN, 

COMMISSIONER OF EDUCATION 

DECISION 

RESPONDENTS . 

The record and initial decision 
Administrative Law have been reviewed. 
exceptions pursuant to the applicable 
1:1-18.4. 

rendered by the Office of 
Petitioner filed timely 
provisions of N.J.A.C. 

Petitioner's exceptions recite verbatim the stipulated 
facts as set forth in the Initial Decision at pages 2-4. 
Thereafter, she reiterates her position that such "**'•facts 
constitute an action against the defendant for promissory estoppel 
and detrimental reliance for the reasons set forth in the enclosed 
Petitioner's memorandum of law." (Exceptions, at p. 3) She seeks 
reversal of the initial decision rendered by the Honorable Daniel B. 
McKeown. AW. 

Upon a careful and independent review of the record of this 
matter, including petitioner • s exceptions. the Commissioner agrees 
with the findings and the conclusions of the Office of 
Administrative Law that absent a resolution by a board of education 
establishing that a contract of employment has been entered into 
between the parties, no cause of action exists against it. 

A review of the exceptions indicates that the arguments 
proffered therein are a reiteration of those arguments presented by 
petitioner's counsel in his Memorandum of Law in Opposition to 
Defendants' Motion for Summary Decision. The exceptions offer no 
new facts or arguments. Upon review of said submissions. the 
Commissioner is convinced that the ALJ fully and fairly disposed of 
such contentions in the initial decision. Said arguments are thus 
deemed to be without merits for the reasons explicated by the ALJ 
below. 

In so concluding, however, the Commissioner would correct 
what appears to be a poor choice of words in the last sentenc.e on 
page eight of the initial decision wherein the ALJ states: 

Damages are available to a petitioning party 
against a board of education only if there is a 
contract of employment entered into between that 
party and the affected board. (emphasis supplied) 
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A better word choice might have been "Relief." instead of 
"Damages." While it is .within the Commissioner's power to direct 
that an individual be made whole where there is a demonstration that 
his or her rights have been infringed, he has no authority to direct 
damages pursuant to ·his authority 'to hear and adjudicate matters 
arising under school laws. N.J.S.A. l8A:6-9 

Accordingly, the Commissioner accepts the recommendation of 
the Office of Administrative Law granting the Board in this case 
Summary Decision. He adopts the initial decision as the final 
decision in this matter for the reasons expressed therein. 

COMMISSIONER OF EDUCATION 
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~tatr uf Nrm Jrnwn 

OFFICE OF ADMINISTRATIVE LAW 

JOSEPH ENTWISTLH, 

Petitioner, 

v. 

BOARD OF EDUCATION OF THE 

TOWNSHIP OF FLORENCE, 

Respondent. 

Joseph K. Entwistle, petitioner, ~ !! 

INITIAL DECISION 

OAL DKT. NOS. EDU 9722-89 

(EDU 3078-89, REMANDED) and 

EDU 216-90 

AGENCY DKT. NOS. 62-4/82 lllld 

359-11/B!l 

Stephen J. Musllinsld, Esq., for respondent (Mushinski &: Andronici, attorneys) 

Record Closed: March 20, 1990 Decided: April 18, 1990 

BEFORE BRUCE R. CAMPBELL, ALJ: 

PROCEDURAL HISTORY 

The petitioner filed his Cirst petition of appelll with the Commissioner of 

Education (Commissioner) on April 3, 1989. The Florence Township Board of Education 

(Board) answered on April 20. Th'l matter was transmitted to the Office of 

Administrative Law, pursuant to N.J.S.A. 52:148-1 et seq. and N.J.S.A. 52:14F-1 et ~·· 

on April 26. 

N~w }t>nt>r 1.1 An Eql#ll Opportunity Employer 
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The administrative law judge (AI:.J) then assigned held a prehearing 

conference, by telephone, on July 11. The ALJ set the matter down !or hearing on 

November 6, at the Office of Administrative Law, Trenton. The case was reassigned to 
me. The parties appeared before me at the appointed date and time. 

When the record opened, the Board moved to dismiss on the ground that the 

petition was untimely. The petitioner argued against the motion. On November 9, I issued 

an initial decision in favor of the Board and dismissing the petition. 

On December 20, the Commissioner remanded, finding that the petitioner 

should have the opportunity to try to shOw that certain Board actions were not made public 

within a reasonable time and that certain meeting notices were inadequate or inaccurate 

or both. 

On January 10, 1990, the Department of Education transmitted a second 

petition of appeal. Upon review of the second petition, I found that it deals with the same 

subject matter and parties as the first. Accordingly, I ordered the matters consolidated on 

February 7. 

The matter was set down for and was heard on February 22, at the Office of 

Administrative Law, Trenton. Subsequent to hearing, the Board moved for partial 

summary judgment and the petitioner timely responded. 

THE CHARGES 

The petitioner alleges the Board failed to provide adequate notice, as defined 

and required by N.J.S.A. 10:4-8 and 4-9, of its January 4, January 12 and February 1, 1989 

meetings; that the Board failed in its minutes of those meetings to specify the time, place 

and manner in which notice was provided or why notice was not provided per N.J.S.A. 

10:4-10; that the Board failed to keep reasonably accurate minutes; that the Board failed 

to timely make public its minutes, and the petitioner generally repeats these charges, in 

his second petition, as to regular Board meetings of October 16 and November 13, 1989 and 

special meetings of November 17 and 20, 1989. 
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.JUlUSDICTIOH 

~ 10:4-15 provides that the Superior Court is the forum in which to 

bring a proceeding to void an action taken l>y a pul>lic body at a meeting that does not 

conform with the provisions of the act. The statute is clear that the proceeding may 1>e 

brought by any person and equally clear that it must be brought within 45 days after the 

action complained of has been made public. In Sukin v. Northfield Bd. of Ed., 171 !!d.: 
Sul?er. 184 (App. Div. 1979), the court held that the act does not confer exclusive 

jurisdiction in the Law Division or Chancery Division of Superior Court. Rather, when an 

administrative agency has primary jurisdiction to determine the underlying controversy, 

as the Commissioner of Education has here, the agency properly may determine issues 

arising under the Open Public Meetings Act. 

Jurisdiction in this matter resides In the Commissioner of Education by 

operation of N.J.S.A. 18A:6-9, which provides that the Commissioner has complete power 

to hear and determine all controversies and disputes arising under the school laws, and the 

Sukin decision. 

PAROL AND DOCUMENTARY EVIDENCE 

The petitioner testified that the required 48-hour notice was not given for the 

Board's January 12, 1989 meeting. The notice of meeting was published in the Burlington 

County Times on January 11, 1989 (P-10). The notice that was published on January 11 

appeared in the Burlington County Times only. 

Notice of the Board's January 4, 1989 meeting appeared on that day in the 

Burlington County Times (P-8). The notice states the meeting will 1>e closed to the public, 

no action will be taken and the purpose of the meeting is to discuss legal matters. 

Petitioner testified that the Board's counsel was not present at that meeting. 

Petitioner showed that he paid to receive eopies of the Board minutes per 

Board policy (P-6). However, he received minutes of the January 12, 1989 meeting 48 

days later and minutes of the February 1, 1989 meeting 52 days later (P-12a). 

Petitioner alleges that the Board failed to enter the time, place and manner of 

notice at or near the beginning of minutes of its January 4, January 12 and February 1, 
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1989 meetings. Opening statements failed to state specifically the time, place and 

manner of adequate public notice (P-9, P-11, P-12). Furthermore, the public notice of the 

January 4, 1989 meeting does not correctly state the purpose of the meeting. 

Minutes of the January 12, 1989 meeting (P-12) are not an adequate 

representation of what went on at the meeting. Petitioner was present, he made 

comments and he asked questions. None of this shows in the minutes. The minutes should 

not exclude any significant portion of the meeting. 

Because petitioner received the minutes of the February 1, 1989 meeting after 

candidates night, March 21, 1989, he could not use them in his candidates night 

presentation. 

The petitioner also stated he received minutes of the October 16, 1989 

meeting 33 days after the meeting was held (P-19, P-19a). Similarly, minutes of the 

November 13, 1989 meeting were not received until December 8 (P-20). Minutes of the 

October 3, October 10, October 11, October lZ, October 14, October 25 October 26, and 

November 13, 1989 meetings were all received on December 12, 1989. 

Minutes of the November 20 meeting (P-20) refer to a closed discussion, the 

essence of which would be disclosed when the need Cor confidentiality no longer existed. 

Inasmuch as this dealt with hiring a superintendent, it should have become »open business" 

as soon as a superintendent was hired. The same minutes refer only to publication of a 

meeting notice in the Burlington County Times. 

The petitioner did not know when the Board approved its January and February 

1989 meeting minutes. He maintains that, as a result of these meetings, public monies 

were spent (R-1, R-2). 

The petitioner also testified that he forwarded his first petition in this matter 

to the Commissioner of Education on March 31, 1989, the Commissioner receiving it on 

April 3. 

The Board Secretary testified that she has held her position since 

September 27, 1987. She attended the January 12, 1989 meeting and created the minutes 

thereof. Special meetings are not always tape recorded. 1n any event, tapes are reused. 
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Although the witness recalled the petitioner and one other person being present at the 

meeting, she had no recall of the petitioner speaking at the meeting. 

The witness testified extensively about her responsibility for advertising 

meetings and preparing minutes. Board meetings are advertised as soon as the 

reorganization meeting is held in April. The schedule of regular meetings for the year is 

then placed in three newspapers and posted in the Florence Township Municipal Building. 

Special meetings are· advertised in the Burlington County Times because it is the most 

accessible medium. The Secretary usually hand-delivers notices to that newspaper. 

The Secretary testified to eight or ten instances in 1988 in which publication 

of the meeting notice preceded the meeting by more than 48 hours. The regular meeting 

of December 12, 1988 had been advertised in April 1988 in all three newspapers 

circulating in the area. 

Concerning the January 4, 1989 special meeting, the witness stated there was 

not enough time to mall notice to the newspapers. The witness was on vacation during the 

holiday week December 26-30, 1988. On January 3, 1989, she took notice of the special 

meeting to the Burlington County Times before noon. The meeting was a closed meeting 

with a New Jersey Department of Education representative. She put "legal matters" in 

the notice based on her belief of what the meeting entailed. No action was taken at the 

meeting; it was for information purposes only. She learned of the January 4 meeting, so 

placed because of availability of the Department of Education representative, on 

January 3. 

The Secretary learned on January 9 that there would be a special meeting on 

January 12, 1989. She had insufficient time to advertise the meeting. She hand-carried a 

notice by noon on January 10 to the Burlington County Times and took or mailed a copy of 

the notice to the New&-Register. Minutes of that special meeting show no action to pay 

any monies (P-12). The meeting dealt with site approval. A consultant's plan was 

approved by the Board and the Board authorized the consultant to go forward on an 

existing contract for services. The Secretary took the minutes of the meeting, the 

petitioner was present, the meeting was not tape recorded, and minutes were based on her 

notes. She has no recall of the petitioner making comments and would have no reason to 

exclude his comments. 
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' Minutes of the January 4 and January 12 meetings were approved by the 

Board on February 13 (R-11). They were available to the public liS soon liS approved; that 

is, on the next business day. The petitioner did not come to Board offices for copies of 

the minutes, although he could have received copies that soon after the approval. 

On one of the last days in January 1989, the Secretary learned there would be 

a special meeting on Fe~ary 1. She took a copy for a notice of the meeting to the 

Burlington County Times by noon on January 30. Minutes of the meeting show no 

authorization to expend monies (P-18). 

The secretary stated that the petitioner deposited $10 with the Board in 

Decembel' 1988 to cover costs of reproduction and mailing of Board minutes for the 

1988-89 school year. The secretary gave him those minutes that had been prepared 

through that date, but advised t!le petitioner she would not send future minutes until the 

Board approved the procedure. The Board did accept and adopt this practice. The 

secretary then informed the petitioner and, as the exhibits show, began mailing him 

minutes as they were approved. 

The Open Public Meetings Act statement read by the presider at the beginning 

of all regular Board meetings was introduced (R-12) as wu the statement read by the 

presider at the beginning of all special meetings (R-13). The secretary believed the Board 

wu complying with the law to have these statements read at the beginning of each 

meeting, but until recently did not spell out the statements in full in the minutes. 

Concerning candidates night in March 1989, the witness stated she sent 

minutes to the petitioner as soon as possible. There was no intent to keep minutes from 

him. She placed copies of minutes in the mail to the petitioner as soon as the Board 
I· 

approved them. The minutes go with regular Board mail. Minutes of the October 16, 1989 

meeting were approved by the Board on November 13 and mailed on November 14. 

Minutes of the November 13, 1989 meeting and several special meetings. went out on 

December 6. 

The secretarY's current practice is to try to have minutes out in two weeks, 

prior to Board approval. They are so identified. The Board accepts and end!>rses this 

practice. Record of Board correction and acceptance presumably appears in subsequent 

minutes. 

-6-
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The secretary testified that she is aware a statement must appear in the 

minutes if adequate notice of the meeting has not been given • 
• 

MOTION FOR PARTIAL SUMMARY JUDGIIBNT 

The Board states the original petition in this matter was filed on April 3, 1989. 

The petition challenges the validity of notices of meetings dated January 4, January 12 

and February 1, 1989. The minutes of the January 4 and January 12, 1989 meetings were 

approved by the Board on February 13, 1989 (R-11). 

As a result of that approval, the minutes became immediately available to the 

public and a matter of public record. Any action with respect to the validity of those 

meetings would have had to be t'Ued on or before the expiration of 45 days from 

February 13, 1989. The petition was tiled 49 days after approval of the minutes. 

The petition with respect to the meetings of January 4 and 12, 1989 is 

untimely. The Commissioner has so ruled in McWilliams v. Bridgewater-Raritan Bd. of 

Ed., 1980 S.L.D. 1439 and Lucia v. Burlington Cty. Vocational and Tech. School, OAL 

DKT. EDU 1002-82 (Nov. 28, 1983), adopted Comm'r of Ed. (Jan. 12, 1984). 

The minutes subject to challege here were made public on February 13, 1989. 

Consequently, even though the petitioner may not have received the minutes within the 

45-day period, the matters were of public record and indeed were made public as defined 

in the Open Public Meetings Act. 

Pursuant to N.J.S.A. 10:4-15, which sets forth the 45-day limit and the clear 

case law on the subject, the Board requests partial summary judgment in its favor, 

dismissing all allegations and complaints with respect to the meetings of January 4 and 

12, 1989. 

I FIND the petitioner did not receive minutes of the January 4, 1989 meeting 

until July 1989. This is established by uncontroverted testimony. I FIND the petitioner 

has established that he received minutes of the January 12, 1989 meeting on March 1, two 

days after they were posted to him by the Board secretary. Inasmuch as the petitioner 

and the Board had entered an agreement under which the Board would supply minutes to 
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the petitioner for the 198&-89 school year and inasmuch as the petitioner had deposited 

$10 to cover reasonable costs of the procedure, (FIND no reason why the minutes should 

not have reached the petitioner sooner than March 1. I CONCLUDE that an action or 

inaction of a Board agent caused the petitioner to receive the minutes 16 days after they 

were approved. Therefore, I further CONCLUDE that the petition is not untimely as to 

these minutes. Accordingly, the motion· for partial summary judgment is DENIED. 

DBTEB.IIINA'llON 

From the credible evidence, I FIND: 

1. The Florence Township Board of Education failed to give adequate notice 

of its January 4, January 12 and February 1, 1989 meetings. N.J.S.A. 

10:4-8(d). 

2. The Board failed until late 1989 or early 1990 to publish in full in its 

minutes the statement of compliance with the Open Public Meetings Act 

required by~ 10:4-lO(a) or (b). 

3. The Board failed on at least 11 occasions between January 4 and October 

26, 1989 to timely make public its minutes. 

4. The Board has adopted a practice of disseminating minutes - clearly 

marked as draft or unapproved minutes - approximately two weeks after 

a meeting. Minutes subsequently are approved or amended and approved 

and entered into the Book of Minutes. 

5. The proofs are in equii?Oise as to whether the Board !ailed to keep 

reasonably accurate minutes. Accordingly, this charge fails for want of 

a prei?Onderance ol the credible evidence in the record. 

It Is the obligation of every public body governed by the Open Public Meetings 

Act, when preparing calendars and sending notices ot meetings, to fix dates, except in 

emergency situations, that "permit the required notice to be given. The public body must 

bear in mind newspaper publication dates and use only such newspapers for notice 

purposes as have the ability to publish notices at least 48 hours in advance of meeting 

dates. Worts v. of Upper Tp. 176 N.J. Super. 78 (App. Div. 1980). When a public body 

sends meeting notices to a newspaper for publication and knows that the newspaper 

cannot publish the notice at least 48 hours in advance of the meeting, there is no 

compliance with the Open Public Meetings Act. Ibid. 
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A public body has an affirmative duty created by the Open Public Meetings 

Act to use its resources to meet the objective of those provisions reqUiring adequate 

notice of at least 48 hours to the public. Jenkins v. Newark Bd. of Ed., 166 N.J. Super. 

357 (Law Div. 1979), aff'd 166!!.:.:!:. Super. 300 (App. Div. 1979). 

Any closed meetings must be valid under a recognized exception to the Open 

Public Meetings Act or any action taken, if not cured, is voidable. N.J.S.A. 10:4-15; Serra 

v. Mountainside, 188 N.J. Super. 134 (Law Div. 1983}. 

The January 4, 1989 special meeting was not adequately noticed. No action 

was taken at the meeting and, therefore, there is nothing to cure or to void. The 

petitioner's contention that absence of Board counsel at the meeting somehow makes it 

impossible for the Board to have discussed legal matters must be rejected as without basis 

in logic or experience. While I FIND and CONCLUDE that there is nothing to be set aside, 

the question of whether the meeting was appropriately elosed is addressed below. 

The special meeting of January 12, 1989 was not adequately noticed. The 

petitioner maintains that as a result of actions taken at this meeting, public monies were 

spent (R-1, R-2) and these actions should be voided. The exhibits show, however, that the 

Board had let contracts to two consulting firms in 1988. The minutes established that the 

consultants presented status reports. The minutes do not reflect any authorization to 

expend public monies. I FIND and CONCLUDE that there is nothing to be set aside. 

Similarly, the special meeting of February 1, 1989 was not adequately noticed. 

Again, reports from consultants were received but no expenditures were authorized (P-

18). There was, however, discussion concerning restoration of some maintenance items to 

the budget for the 1989-90 school year. While it is true that no action was taken, this is 

precisely the kind of thing the Open Public Meetings Act. commonly cailed the Sunshine 

Law. intends to place in the sunshine. I FIND and CONCLUDE that there is nothing to be 

set aside. I also FIND and CONCLUDE that the public deserves adequate notice of budget 

discussions. 

The failures to comply with the Open Public Meetings Act noted above are not 

sueh as require the setting aside of any Board action. Neither are they de minimis. There 

was no valid reason brought forth requiring that the January 4, 1989 be a closed 
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session. The discussion of legal aspects of lease purchase arrangements is not the type of 

discussion contemplated by N.J.S.A. 10:4-12(b)(7). A borough council's discussion of 

anticipated litigation before the State Division of Tax Appeals with respect to appeals of 

adverse determinations in tax assessment matters was within the exception of the Open 

Public Meetings Act providing for closed sessions for discussion of pending or anticipated 

litigation. Houman v. Mayor & Coun. of Bor. of Pompton Lakes, 155 N.J. Super. 129 (Law 

Div. 1917). An exception to the Sunshine Law authorizing a public body to meet in private 

to discuss pending anticipated litigation did not apply to a meeting at which a borough 

board of adjustment discussed neither matters covered by the attorney-client privilege 

nor those related to an actual pending or anticipated litigation but merely discussed the 

merits of an application before it. Accardi v. Mayor & Coun. of City of No. Wildwood, 

145 N.J. Super. 532 (Law Div. 1976). The discussion the Board held on JanuarY" 4, 1989 

was not of matters covered by the attorney-client privilege or relating to an actual 

pending or anticipated litigation. The meeting did not qualify for the statutory exception. 

Failure to publish in full the statement of compliance with the Open Public 

Meetings Act required by N.J.S.A. 10:4-lO(a) or (b) is not condoned, but it is not fatal to 

any actions taken at Board meetings of October 16, November 13, November 17 and 

November 20, 1989 because it has not been shown that the notices themselves were 

defective. Ct., Precision Industrial Design Co. v. Beckwith, 185 N.J. Super. 9 (App. Div. 

1982), certif. den. 91 N.J. 545 (1982). 

SUIIIIAJlY 

This opinion has found: 

1. The Florence Township Board of Education failed to give 
adequate notice ot its January 4, January 12 and February 1, 
1989 meetings. N.J.S.A. 10:4-S(d). 

2. The Board failed until late 1989 or early 1990 to publish in 
full in its minutes the statement of compliance with the Open 
Public Meetings Act required by N.J.S.A. 10:4-lO(a) or (b). 

3. The Board failed on at least 11 occasions between January 4 
and October 26, 1989 to timely make public its minutes. 
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4. The Board has adopted a practice of disseminating minutes -
clearly marked as draft or unapproved minutes 
approximately two weeks after a meeting. Minutes 
subsequently are approved or amended and approved and 
entered into the Book of Minutes. 

5. The proofs are in equipoise as to whether the Board failed to 
keep reasonably accurate minutes. Accordingly, this charge 
falls for want of a preponderance of the credible evidence in 
the record. 

This opinion also has found there were no actions taken at those meetings that 

should be set aside because in the instances of inadequately noticed meetings no actions 

were taken and in the il'l8tances of failure to publish in full the compliance statements the 

underlying meeting notices were not detective. 

BEQUESTS FOR PENALTIES 

The petitioner asks the Commissioner of Education to void any Board action 

taken at any meeting he challenges. Each meeting has been addressed and no cause found 

to set aside actions, if any were taken. The petitioner also asks for penalties against the 

Board under N.J.S.A. 10:4-17. That section provides: 

Any person who knowingly violates any of the foregoing sections of 
this Act shall be fined $100.00 for the first offense and no less 
than $100.00 nor more than $500.00 for any subsequent offense, 
recoverable by the State by a summary proceeding under the 
"Penalty Enforcement Law" (N.J.S. 2A:58-l et ·~.). The county 
district court of the county in which the violation occurred shall 
have jurisdiction to enforce said penalty upon complaint of the 
Attorney General or the county prosecutor, but the Attorney 
General or county prosecutor may refer the matter to the Public 
Advocate •••• 

The statute speclties that the Attorney General, a county prosecutor or, upon 

reference from one of them, the Public Advocate may bring actions for penalties. The 

statute does not authorize the Commissioner of Education or a private citizen to act as a 

prosecutor seeking imposition of penalties. Because the OCfiee of Administrative Law 

draws authority and jurisdiction from the agencies for which it hears cases, neither is the 

Office of Administrative Law authorized to establish and enforce penalties. The 

Commissioner of Education enjoys broad powers in education matters. Suldn, above; Bd. 

of Ed., E. Brunswick v. Tp. Council, E. Brunswick, 48 N.J. 94 (1966). However, the 

Commissioner has refrained from trying to impose penalties unless the Legislature clearly 
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has given such authority. In this case, the Legislature has not. Dougherty v. Rancocas 

Valley Reg'! High School Sd. of Ed., OAL DI{T. EDU 6731-82 (Nov. 22, 1982), aff'd 

Comm'r of Ed. (Jan. 6, 1983). 

I PIHD and CONCLUDE there is no basis on which either this tribunal or the 

Commissioner of Education can entertain an application for penalties. 

Although no Board actions have been set aside and there is no authority to 

impose penalties, the violations found still must be addressed. First, the Board is 

reminded that strict compliance with all applicable laws and regulations is the minimum 

standard, oot the maximum, to which the Board must hold itself. Second, if a meeting 

cannot be adequately noticed to the public, it should not be held unless there is a bona 

fide necessity consistent with the requirements of ~.J.S.A. 10:4-9. Third, N.J.S.A. 10:4-

14 requires public bodies to keep reasonably comprehensible minutes of all meetings. The 

minutes must show the time and place of meeting, members present, subjects considered, 

actions taken, the vote of each member and any other information required by law. 

Further, the minutes "shall be promptly available to the public to the extent that making 

such matters public shall not be inconsistent with [~ 10:4-12] ." 

As the Commissioner has stated, minutes need not and, in fact, should not be 

verbatim records of meetings. Aside from the resolutions of action and the votes thereon, 

minutes need only summarize the discussions surrounding the actions. Ehrhardt v. 

Watchung Hills Reg'! High School Bd. of Ed., 1959-60 S.L.D. 196. 

The enactments of the Legislature are to be adhered to assiduously. Orlando 

v. Bd. of School Estimate and Bd. of Ed., OAL DKT. EDU 455D-83 (July 23, 1984), aff'd 

Com m'r of Ed. CSe~;~t. 6, 1984). 

Tile Florence Township Board of Education and its agents shall review and 

shall comply scrupulously with the provisions of the Open Public Meetings Act. It is so 

ORDERED. In all other respects, tile petition of appeal is DISMISSlU). 
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This recommended decision may be adopted, modified or rejected by the 

COMMlSSIONER OP THE DEPARTMENT OF EDUCATION, SAUL COOPERMAN, who 

by law is empowered to make a final decision in this matter. However, if Saul 
Cooperman does not so act in forty-five (45) days and unless such time limit is otherwise 

extended, this recommended decision shall become a final decision in accordance with 

N .J.S.A. 52:148-10. 

I hereby PILE my Initial Decision with SAUL COOPERMAN for consideration. 

/8AF~IL 1990 
DATE 

Receipt Acknowledged: , 

(J~ 
Jf,,~.vv 

D JifMENT OF EDUCATION 

Mailed To Parties: 

DATE APR 2 4 ,,. 

km 
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JOSEPH ENTWISTLE, 

PETITIONER, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF FLORENCE, BURLINGTON 
COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION 

The record of this consolidated matter and the initial 
decision of the Office of Administrative Law have been reviewed. No 
exceptions were filed by the parties. 

Upon careful consideration, the Commissioner concurs with 
the ALJ that the Florence Township Board of Education on numerous 
occasions violated the provisions of the Open Public Meetings Act 
(OPMA) governing adequate notice, statement of compliance, and/or 
timely publication of minutes. He further concurs that. despite 
these violations, there is no basis for setting aside any actions of 
the Board either because no vulnerable actions were taken at the 
contested meetings or because, in the case of statements of 
compliance, the underlying notices were not defective. The 
Commissioner likewise concurs that his authority does not extend to 
imposition of the monetary penalties sought by petitioner. 

Nonetheless. the Commissioner agrees with the ALJ that the 
violations demonstrated by petitioner in this matter cannot be 
characterized as de minimis. and he emphatically observes that the 
absence of monetary penalty or voiding of Board action in this 
instance should not be construed as an indication that he views such 
violations lightly. On the contrary, even when deliberate intent to 
circumvent the law appears not to have been a motivating factor, 
practices such as those brought to light through this action must be 
censured because they compromise the public • s rightful ability to 
participate in the school governance process and at the very least 
can serve to foster cynicism and undermine confidence in the Board. 

Accordingly, the initial decision of the Office of 
Administrative Law is affirmed for the reasons well stated therein. 
The Florence Township Board of Education is directed to assiduously 
review its policies and procedures in view of the violations found 
through this proceeding and to ensure that all future actions by the 
Board and its agents are in full compliance with the Open Public 
Meetings Act. 

IT IS SO ORDERED. 

COMMISSIONER OF EDUCATION 
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'•LI)MON A ME f ZGER 
!}MINIS lRA TI\Jf tAW JUDGE 

Apnl 30, 1990 

Carl R. Rank I and Ann Rank! 
15 Heather Hill Way 
Holmdel, NJ 

Martm M. Barger, Esq. 

ftah of Nrw ifrrsry 
OFFICE OF ADMINISTRATIVE LAW 

CN 049 
QUAKERBRIOGE PLAlA. BLDG •9 

TRENTON NEW JERSEY OB62S 
1609! S88·6S 19 

Reussille, Maussner, Carotenuto, 
Bruno & Barger 
34 Broad Street 
P 0. Box 580 
Red Bank, NJ 07701 

RE: C.R.R. AND A.R. v. BOARD OF EDUCATION OF THE TOWNSHIP Of HOLMDEL 
OAL DKT. NO. EDU 3142·90; AGENCY DKT. NO. 85-4190 

Dear Part1es and Counsel: 

Th1s letter w1ll serve in lieu of a formal opimon and order in the above-captioned matter. 
The Office of Administrative law rece1ved the Department of Educat1on's transmittal of 
petitioners' mot1on for emergent relief on April 25, 1990. The matter wa~ h~<:rd on 
Friday, Apnl 27, 1990. Neither party presented affidavits; there were some undisputed 
representations made and argument heard. 

C.J.R. is petitioners' mmor son who is a senior in attendance at respondent's high school. 
He was charged with being under the influence of alcohol on March 13, 1990, while at an 
after-school baseball practice. His punishment consisted of a five-day suspension from 
school and a suspension from baseball for the remainder of the year. From this record 
there appear to be no prior offenses. It is not clear as to exactly how C..l.R. was found tv 
have been drmking, although it seems that the team coach made the initial charges. No 
medical exammation was conducted to confirm the charges. 

Respondent has developed a set of procedures whiCh reqUire the followmg when a 
student is suspected of drinking or drug abuse: 

Upon notification that a student who may be under the influence of alcoholic 
beverages or other drugs IS present on school property or at a school­
approved function, the principal or designee shall immediately notify the 
parent or guardian and the chief school administrator and arrange for a.n 
immediate examination which would include but not be limited to a 
witnessed urmanalysis of the pup1l. The exammat1on may be performed by a 
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Carl R. Rank! and Ann Rankl 
Martm M. Barger. Esq. 
April 30, 1990 
Page 2 

physl(:lan selected by the parent or guarandian or by the medical 
mspector . If the chosen phys1c1an 1S not immediately available, the 
exammat1on shall be conducted by the mediCal mspector or, tf the 
med1cal mspector 1s not available, the puoil shall be accompanied by a 
member of the school staff, designated by the principal, to the 
emergency room of the nearest hospital for exammatton .. 

Foilowmg exammat1on, a wntten report must be furntshed by the examinmg 
phys1c1an w1thm 24 hours. If the written report IS not so submitted: 

... The pup1l shall be allowed to return to school unttl such t1me as 
pos1tive diagnosis of alcohol or drug use is received. 

Another set of pollc1es calledHthe Holmdel High School Handbook for Students, 
Parents, FacultyH was submitted by respondent and 1t indiCates with respect to 
athletic ehg1b1lity and participation, that students: 

Abstam from use of tobacco (any form), drugs, and alcoholic beverages. 
These are prohibited and will result in immediate suspens1on for 
remamder of season. 

There is nothmg in this record which would indicate that a medical examination was 
conducted or that a report was prepared. A.R. represented that to her knowledge 
no such test ever took place. Readmg the District's policy documents together, tt 
appears that the medical examinatton is a condition precedent to disc1plme. Thus 
we do not reach the questton of whether C.J.R. was drinking. Respondent has broad 
d1scret1on m the matter of discipline, partrcularly where this relates to extra­
curncular school act1vities, Brown v Piscataway Bd. of Ed., OAL Dkt. EDU 04561-81 
(July 16, 1981). adopted Comm'r of Ed. (Aug. 18, 1981); Kenne~ v. Bd. of Ed. of 
Montclair, 1938 S.LD. 647 (1935) aff'd, St. Bd. of Ed. 649, 653 (1935 . Nevertheless, it 
must follow 1ts own rules. Respondent's policy is plainly based on the not1on that 
allegations must be confirmed by testmg and medical observatton. The fa1lure to do 
so here results in unequal treatment as well as some uncertamty as to C.J.R.'s 
conduct. 

It appeanng that there is a reasonable hkehhood that petitioners w1ll succeed on the 
ments, that the failure to remstate C.J.R. to the baseball team pending further 
proceedings will moot the issue, and that the relief sought is adequately limited, 1t is 
ORDERED pursuant to N.J.A.C. 1:6A:3·1 et ~· that C.J.R. be remstatement 
forthw1th to the baseball team. The matter IS to be returned to the Department of 
Educat1on for settlement conference with respect to the five-day suspens1on which 
has already been imposed, and with respect to any other 1ssues. 
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Carl R. Rank! and Ann Rankl 
Martin M. Barger, Esq. 
Apnl 30, 1990 
Page 3 

This recommended order on application for emergency rehef may be adopted, 
modified or rejected by the COMMISSIONER OF EDUCATION, SAUL COOPERMAN, 
who by law IS empowered to make a final decision in this matter. The final decis1on 
shall be 1ssued without undue delay, but no later than forty-five (45) days followmg 
the entry of this order. If Saul Cooperman does not so act m forty-five days, this 
recommended order shall become a final decis1on on the 1ssue of emergent relief m 
accordance with N.J. SA 52:148-10. 

DATE 
. I 

JZ 
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C.R.R. AND A.R., on behalf of 
their minor child, C.J.R., 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF HOLMDEL, MONMOUTH COUNTY, 

RESPONDENT. 

COMMISSIONER OF EDUCATION 

DECISION ON MOTION 

The record of this matter. including a tape recording of 

proceedings before the AW, and the initial decision of the Office 

of Administrative Law have been reviewed. Exceptions by respondent 

and replies by petitioners were timely filed and are briefly 

summarized below. 

Respondent (hereinafter "the Board") essentially argues 

that the short notice it received for the hearing and counsel's 

consequent inability to gather complete information on the 

district's version of what occurred, and C.J.R. 's not appearing and, 

hence, not being available for direct testimony or cross 

examination, effectively precluded the Board from being able to 

defend itself. Had it been able to do so, it would have 
(• 

demonstrated that C.J.R. had admitted to drinking and that a testing 

process had been initiated, but was thwarted by C.J.R. •s leaving 

school property by "taking off" with a female before it could be 
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completed. The Board further notes that A.R .. who testified on 

C.J.R.'s behalf, never denied that her son had consumed alcohol. 

although she had ample opportunity to do so. Instead, she focused 

on the severity of the penalty imposed, as did C.J.R. in a note 

dated March 21, 1989 (sic) which reads in pertinent part: 

***This was a one-time incident for me. I feel 
that the punishment of five days suspension and 
expulsion from the baseball team is extreme. I 
request the Board of Education to modify my 
punishment and allow me to return to baseball 
this season.*** 

At the very least. the Board contends, if there is any doubt as to 

C.J.R. 's conduct in this event. the matter should be remanded for a 

full hearing. 

In reply, petitioners retort that the issue herein is not 

whether C.J.R. drank, but whether the Board followed its own policy 

of conducting, or causing the parents to arrange for, a medical 

examination to determine the presence and extent of the alleged 

abuse. Here, they aver, they had direct knowledge that no such 

events occurred, as they were contacted neither to be informed of a 

proposed exam nor to request that they arrange· for one themselves. 

They further note that. had they refused or failed to comply. ~he 

district, by its own policy, would have had to invoke the compulsory 

attendance law and/or child neglect laws, which was likewise not 

done. Petitioners claim that use of alcohol has been neither 

admitted nor denied, and that C.J.R. left practice to be driven home 

by the team manager (the female with whom C.J .R. allegedly "took 

off") after sitting "for a long period of time." Finally, 

petitioners argue that the general tenor of district substance abuse 
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policies is a positive, helping one, while their son was treated 

negatively and punitively with no regard for his welfare or special 

need for physical activity. 

Upon careful review of this· matter, the Commissioner 

concurs with the argument, made before the AW by Board counsel, 

that the two policies at is$ue herein are separate and distinct, as 

are the ancillary issues arising from their application. The 

emergent matter which is the subject of this motion is governed by 

the N.J.S.I.A.A. regulation incorporated into the Holmdel High 

School Handbook and cited on page 2 of the AW's letter decision. 

That regulation states clearly and unequivocally that in order to be 

eligible for athletic participation, students must 

Abstain from use of***alcoholic beverages. These 
are prohibited and will result in immediate 
suspension for remainder of season. 

Unlike the ALJ, the Commissioner does not view the district's 

general substance abuse policy (File Code 5131.6), wherein the 

procedures referred to by petitioners are set forth, as an 

antecedent to application of the district's policy on athletic 

exclusion. Rather. the latter is a self-effectuating policy in its 

own right, and can properly be invoked upon a student's admission of 

alcohol use independent of any testing or evaluation procedure to 

determine appropriate educational or disciplinary actions. 

The events forming the basis for the present dispute 

occurred on either Monday, March 12, 1990 or Tuesday, March 13, 

(oral and written representations vary). According to A.R.'s 

testimony, C.J.R. was notified on Friday, March 16 that he would be 

ordered to serve a five-day suspension and be excluded from athletic 
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participation for the remainder of the school year. Although it did 

not form a part of the record before the AW, with its exceptions 

the Board has included the March 21 note from C.J.R. cited above, 

which cannot reasonably be construed as anything other than an 

admission of having been drinking as charged and a plea for a more 

lenient penalty. In their reply to the Board's exceptions, C.R.R. 

and A.R. neither commented on, nor objected to, inclusion of this 

letter, insisting instead that the issue was not whether C.J.R. was 

drinking, but whether the Board abided by its testing and evaluation 

policies. 

Those policies, however, plainly govern the more serious 

school-related consequences of student substance abuse, namely those 

affecting educational placements, programming and assistance, ~nd 

class attendance. As such, they pertain to the matters of the 

five-day suspension from school and the district • s alleged lack of 

support for C.J.R. and are not pertinent to the question of the 

athletic exclusion disputed in this interim proceeding. While a 

student's admission of alcohol use would appear to trigger an 

evaluation and, when necessary. related services under Policy 

5131.6, this process would have no bearing on the completely 

independent operation of the athletic exclusion_policy, which admits 

of no preconditions or exceptions in its absolute requirement of 

loss of privilege as penalty for violation. 

With respect to the limited issue now before him, it is 

clear to the Commissioner that within approximately one week ot' the 

alleged incident, and within days of C.J.R. •s notification of the 

penalty to be imposed, the district had an undisputed written 
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admission that C.J.R. had in fact been drinking.* For purposes of 

the athletic rule, no further evaluation was necessary, as the rule 

itself leaves no room for discretj.on in application, consideration 

of special needs or adjustment in penalty based on the relative 

egregiousness of the offense. Athletic participation is a 

privilege, not a right, and students must be willing to either abide 

by plain rules for participation or suffer the consequences of 

violating them. That other students who were reportedly drinking 

may have been less affected by the liquor and therefore not 

identified and penalized, as A.R. argued in her testimony before the 

AW, does not render the rule or its application unfair to the 

violator who happens to be caught. 

The Commissioner here notes that the vast majority£ of 

petitioners' claims relate to the district's alleged failure to have 

followed prescribed procedures before imposing C.J.R.'s five-day 

suspension from school and its alleged failure to provide any 

assistance or services to support C.J.R. in his consequent 

difficulties. In these matters, however, the facts are disputed and 

the record is insuff.iciently developed to permit any judgment at 

this time. While the suspension itself, long since having been 

served, and any support services C.J.R. might have obtained in the 

remainder of his senior year. are moot for practical purposes. 

petitioners have the right to pursue their claims in order to seek 

expungement of any improper discipline from C.J.R. •s school record. 

* When asked by the ALJ if she or C.R.R. had ever contested school 
officials' claim that C.J.R. had been drinking, A.R. answered "No." 
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Accordingly, the initial decision on motion of the Office 

of Administrative Law is reversed, and the action of the Holmdel 

Board of Education in excluding C.J.R. from participation in 

interscholastic athletics for the remainder of the season is 

upheld. The matter of C.J.R. 's five-day suspension from school and 

the district's attendant application of Policy 5131.6 shall proceed 

to an expeditious hearing on the merits. 

IT IS SO ORDERED. 

JUNE 4, 1990 

DATE OF MAILING - JU~E 4, 1990 
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~tutr uf Nrw Jlrrsrn 

OFFICE OF ADMINISTRATIVE LAW 

C.R. AND A.R. ON BEHALF 

OF THEIR-MINOR CHILD 

C.J.R., 

Petitioners, 

v. 

BOARD OF EDUCATION OF THE 

TOWNSHIP OF HOLMDEL, 

MONMOUTH COUNTY, 

Respondent. 

ORDER DENYING MOTION 

FOR EMERGENT RELIEF 

OAL DKT. NO. EDU 4340-90 

AGENCY DKT. NO. 148-6/90 

Richard B. Thompson, Esq., for petitioners (Thompson & Berube, attorneys) 

Martin Barger, Esq., for respondent (Reussille, Mausner, Carotenuto, Bruno & 
Barger, attorneys) 

Record Closed: June 8, 1990 Decided: June 13, 1990 

BEFORE JOHN B.. PUTEY, ALJ: 

Petitioners seek relief from the decision of the Board of Education of the 

Township of Holmdel (Board) which denied petitioners' request to allow their son C.J.R. to 

take a make-up mathematics test after he failed to show up and take a make-up test 

which he himself had rescheduled with his math teacher. C.J.R claims that he merely 

forgot about the make-up exam and that his misconduct in that regard should somehow be 

excused. The issue is whether the district properly denied petitioners' request for a 

rescheduled math exam. 

"'""' ler~er /.1 An Equal Opporlunily Employa 
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OAL DKT. NO. EDU 4340-90 

The matter was transmitted to the Office of Administrative Law (OAL) on 

June 5, 1990 and was heard on an emergent basis at the OAL, \1ercerville, New Jersey on 

June 8, 1990. After testimony concluded, the record was closed. A synopsis of the order 

of the ALJ was transmitted by telephone communication to both attorneys on June 11, 

1990. This written Order follows therefrom. 

Based upon the testimony, I FIND AS PACT: 

l. C.J.R. is a 17-year-old son of C.R. and A.R. He is presently a senior at 

the respondent board's high school. 

2. He was suspended from the high school between the period of March 19 

and 23, 1990, after he was charged with being under the influence of 

alcohol on March 13, 1990, while at an after school baseball practice. In 

addition to the five-day suspension from school, C.J.R. received a 

suspension from baseball for the remainder of the year. Petitioners 

appealed the baseball suspension and an emergent hearing was conducted 

at the OAL on April 27, 1990 before Administrative Law Judge Solomon 

:\fetzger, under OAL DKT. NO. EDU 3142-90 and AGENCY DKT. NO. 

85-4/90. The Commissioner of Education's decision on that motion was 

rendered on June 4, 1990. 

3. During the period of C.J.R.'s five-day suspension, he missed various t!!sts 

and quizzes in several subject areas, including not but limited to a math 

quiz and a math test. When he returned to school, he was given an 

opportunity to make up all of the tests. 

4. Upon his return to school, his math teacher, Ms. Lisa Hapeman, advised 

him that he would have to take the math test and quiz in order to have 

an opportunity to pass his third quarter marking period. She then 

allowed C.J.R. the opportunity to decide when and where he wanted to 

take the tests. C.J.R. failed to discuss this matter with 'is. Hapeman 

for the next week and one-halt. Finally, on April 2, 1990, Ms. Hapeman 

announced to the class that all make-ups had to be completed in short 

order; otherwise missed exams would constitute a zero in the grade book. 

However, C.J.R. was not in class on that day. Ms. Hapeman confronted 

-2-

887 

You are viewing an archived copy from the New Jersey State Library.



OAL DKT. NO. EDU 4340-90 

C.J.R. the next morning during math class, at which time he indicated 

that he would be willing to t~ke the test that afternoon (April 3, 19' ' 

during eighth period, which is a free period for him. Although \1s. 

Hapeman waited for C.J.R. that afternoon, he failed to appear. She did 

not see C.J.R. the next morning because the regular schedu,le was 

changed to accomodate the High School Proficiency Testing (HSPT) that 

morning. However, later that afternoon 'VIs. Hapeman approached C.J.R. 

and asked him why he did not show up for the exam. He answered, "Oh 

my gosh, I forgot:" She then asked him if he knew what that meant and 

he answered that "Yes, I'll get a zero." 

5. Ms. Hapeman further indicated that, prior to discussing this matter with 

c.J.R., she had re-confirmed the mathematics department policy 

regarding such make-ups which, in pertinent part, indicated that if any 

make-up arrangement is made by a student, who then fails to appear, the 

student is subject to a zero Cor that test. She also indicated that C.J.R. 

was aware of that policy since he had already undergone a prior make-up 

earlier in the year under similar procedures. He received a zero after 

having taken that prior make-up test in the same eighth period time 

frame which he selected with reference to the current math test re-
exam. 

S. Ms. Hapeman also noted that she had never given any student any second 

chance at a make-up when a student-selected appointment was missed 

pursuant to math department policy. She also noted that there was no 

apparent difference between C.J.R.'s attitude after the suspension and 

prior to that time, which attitude she described as being a general lack 

of motivation coupled with discipline problems. These problems were 

identified early in the year and were communicated to C.J.R.'s parents. 

Extra help for C.J.R. was suggested at that time and Ms. Hapeman 

remained available three days a week in order to assist C.J.R. or any 

other students who requested help. According to Ms. Hapman, C.J.R. 

has never requested any assistance from her, either during class or 

afterwards. 
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7. As a result of C.J.R.'s failure to take the make-up exam on April 3, 

1990, he received a zero for that test. After factoring in that grade 

with the rest of his performance during the third quarter, C.J.R. 

received a failing grade of 59 for that quarter. 

8. C.J.R. is scheduled to take his fourth quarter mathematics final on 

Thursday, June 14, 1990. If he passes that test, there is a likelihood that 

he wilt" pass the fourth quarter and receive a passing grade for the year 

in mathematics. Also, assuming that he receives satisfactory grade 

marks in all other class subjects, C.J.R. will graduate from Holmdel, 

even if he fails mathematics for the year. In all that event, he will have 

to take and pass a summer school mathematics class in order to further 

his education. 

9. C.J.R.'s mother indicated that he has been accepted at Fairleigh 

Dickenson University for the fall term; however, her affidavit reveals 

and her testimony was that if his final transcript showed an F in college 

prep math, she felt that Fairleigh Dickenson could decline C.J.R.'s 

admission in September. She offered no corroborating proof in that 

I"egard. 

10. She also indicated that c.J.R. has suffered from attention deficit 

disorder since he was the age of approximately 12; however, she never 

communicated those concerns to any school authorities because she 

feared the consequences of classification and possible special education 

for her son. As part of the attention deficit disorder, A.R. contends that 

C.J.R. is susceptible to high distractibility as well as inappropriate 

follow through with tasks. It is for that reason that she feels that her 

son should be excused from the board's decision regarding the make-up. 

She also noted that she never received any notices about the scheduling 

of the make-up test from the school. However, she admitted that she 

has not followed through with C.J.R.'s progress either by checking 

homework or seeking any help for him in school. She only asked him how 

he was doing periodically. She also indicated that she had had numerous 

contacts with Ms. Hapeman and other school personnel earlier in the 
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year regarding problems which were identified to her, but instead of 

utilizing school resources in order to assist her son, she chose to have 

alternative tutoring conducted for his benefit. She also noted that 

although C.J.R. had missed other tests during his period of suspension, 

all of those tests were made up in regular class time, and not during free 

periods. 

11. She also claimed that the suspension caused C.J.R. to become very upset 

and depressed. No counselling was offered and no home tutoring was 

done by the school. Only homework was sent home during the period of 

C.J.R.'s suspension. 

12. C.J.R. went to a social worker at respondent's high school on 'VIay 30, 

1990 regarding his upset, potential alcohol problems and depression. He 

finally saw a licensed psychologist, Charles Diament on June 7,. 1990 

who indicated that he suffers from an adjustment disorder with 

depression mood which "certainly impairs his decision-'11aking process •. 

• " (P-1). 

13. It is also noted that Ms. Hapeman became C.J.R.'s regular classroom 

teacher two weeks before the end or the first quarter, at which time his 

prior teacher left the school district. Ms. Hapeman did not disturb the 

grades which were assessed by the departing teacher at the time. As a 

result, C.J.R. received an "A" for the first quarter, although \'Is. 

Hapeman indicated that it would have been a very low "A" or high "B" 

had she done the grading. She also noted that the former teacher placed 

no emphasis upon homework or class preparation, both of which elements 

form a significant part of Ms. Hapeman's approach to education. 

C.J.R.'s grade for the second quarter was a "D". .The Board indicated 

that there is an established policy regarding substantial grade drops 

except if it is a re::ection ot lack or motivation, in which case the 

parents would be contacted. This procedure was done with regard to 

C.J.R.'s performance. Yet, despite the intervention of the Board at that 

level, C.J.R. did not seek out any additional help from Ms. Hapeman in 

the subsequent months. 
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ANALYSIS AND FINDINGS 

Based upon all the foregoing, I have had a complete opportunity to review the 

testimony as well as the demeanor of all witnesses in this matter. I have also listened 

very carefully to the explanations given by C.J.R. and his mother regarding his lack of 

performance during this school year as well as his failure to take the make-up exam when 

scheduled. I have also considered the policy and practice of the Holmdel High School 

mathematics department regarding the scheduling of make-up examinations. Based upon 

all of those factors, I speciC!cally FIND that Holmdel has in place an established policy 

which allows a student to make up any missed examination after an excused absence. 

That policy does not place an undue burden upon a student who has missed school for an 

excused reason since it allows the student to pick the time, date and place of the proposed 

make-up. Given those factors, the school allows the student the right to get prepared for 

the examination, but, at the same time, places responsibility on the student to honor the 

commitment made regarding the make-up appointment. I DO NOT FIND this procedure to 

be unduly harsh, arbitrary or capricious. Rather, it permits the affected student a 

generous opportunity to anticipate exam requirements. This is distinguished the policy 

and practice of the school which requires a student to take any missed exam the day after 

returning from any unexcused absence or vacation. 

Further, I specifically FIND that C.J.R. has had prior knowledge regarding 

this procedure since he had the benefit of a similar make-up in the past in the exact same 

class period. There is no doubt in the mind of this tribunal that C.J.R. knew that he had 

to take a make-up on April 3, 1990 during the eighth classroom period. There has also 

been an insufficient showing by petitioner that C.J.R.'s apparent attention deficit disorder 

(or adjustment disorder, according to Dr. Diament) could cause him to forget the date of 

a make-up, particularly since it was made by him and was scheduled ~o be accomplished 

later during the same day ot his decision. All that Dr. Diament indicates is that an 

adjustment disorder impairs the decision-making process. I DO NOT FIND that, once 

having made the decision to take the exam, C.J.R.'s failure to appear could be otherwise 

excused. 

I also specifically FIND that the Board properly notified the petitioners 

regarding potential problems early on in the year and afforded the parents numerous 

opportunities to help C.J.R. adjust to his new teacher as well as the increased complexity 
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of his math studies. Yet, no effort was made to interface with the one person who was in . , 
the best position to assist C.J.R., that person being Ms. Lisa Hapeman. I also PIND that 

:\Is. Hapeman acted responsibly and professionally regarding the ongoing efforts to 

educate C.J.R. and PIND no merit whatsoever in ;:>etitioner's contention that Ms. 

Hap<>-.,an somehow had a personality conflict with C.J.R. The evidence is quite to the 

con· .ry, since C.J.R. never had any apparent confrontation with '\1s. Hapeman during the 

entire time of her tutelage. This tribunal was also concerned about C.J.R.'s efforts to 

avoid taking the test. H~ knew what the established policy was and knew that he had to 

take a make-up exam. Yet, he vacillated for one and one-half weeks before 'VIs. 

Hapeman sought him out and requested him to own up to his responsibilities. Once having 

elected his appointment time, C.J.R. was duty bound to follow through with his 

commitment. And, when he failed to appear at the scheduled make-up date, he had· to be 

sought out again the next afternoon before he claimed that he merely forgot about the 

exam. This tribunal does not find his excuse to be acceptable or reasonable, given the 

consistent efforts by the Board .to help him meet his obligations. 

It is of no small consequence that C.J.R.'s performance during the school 

year was not much better than marginal. Since his parents were the sole custodians of 

knowledge regarding C.J.R.'s apparent disfunctions, there is no way that the school or the 

school district could have been in a position to further understand C.J.R.'s problems, but 

for the straightforward instruction they gave him and as well as the counselling efforts to 

address his problems. The parents' lack of candor cannot form the basis of an excuse to 

avoid adherence to the math department's make-up policy. To do so would violate both 

the spirit and practice of administering to all students at the high school. I DO NOT PIND 

C.J.R.'s apparent specialized problems to warrant any specialized treatment to deviate 

from that policy. 

This tribunal is sympathetic with the plight of C.J.R.'s parents as wE!ll as 

C.J.R. himself. l am also cognizant of the potential alterations to C.J.R.'s schedule of 

activity for the next few months and the possible consequences which may attend his 

matriculation at Fairleigh Dickenson University. Those consequences, however, are more 

speculative than real. As this tribunal indicated at hearing, there is a great deal riding on 

C.J.R.'s performance at his math final on Thursday, June 14, 1990. The ball, however, is 

now in his court and it is up to him to prove that he can successfully complete and pass 

the fourth quarter. I! that happens, there is a likelihood that the entire issue before this 

tribunal may be moot. 

-'1-

892 

You are viewing an archived copy from the New Jersey State Library.



0.\L Dri:T. NO. EDU 4340-90 

It is noted also that the application before this tribunal came at the latest 

possible hour even though the parents had had ample warning and notice about C.J.IL's 

failings for the third quarter. Curiously, they timely filed an emergent appeal regarding 

C.J.R.'s participation in baseball, yet chose to wait until this recent time in order to 

perfect an appeal regarding C.J.R.'s grades. C.J.R.'s mother claims that she was relying 

upon answers !rom the school Board before she proceeded to due process regarding the 

math test issue. However, this tribunal PINOS that the delay was unexcusably long and 

rests solely on the shoulders of the petitioner, and not the Board. 

CONCLUSION AND ORDER 

Based upon all the foregoing, I CONCLUDE that respondent Holmdel has 

utilized reasonable and fair procedures regarding the administration of make-up tests and 

did not abuse its discretion in denying the student's request to take a second make-up 

exam after the student had chosen the date and time of a make-up exam and failed to 

appear. The student's excuse that he merely "forgot" about his exam appointment does 

not obviate his responsibility and does not give rise to force the district to make an 

exception to its routine policy regarding make-up exams. Therefore, it is ORDERED that 

the denial of the request to take a make-up math test by the Board is hereby AFFIRMED. 

This recommended order on application for emergency relief may be adopted, 

modified or rejected by the COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 

SADL COOPERMAN, who by law is empowered to make a final decision in this mat~er. 

The final decision shall be issued without undue delay, but no later than forty-five (45/ 

days following the entry of this order. If Saul Cooperman does not so act in forty-five 

(45) days, this recommended order shall become a final decision on the issue of emergent 

relief in accordance with N.J.S.A. 52:148-10. 

gjb 
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C.R.R., AND A.R., on behalf of 
their minor child, C.J.R., 

PETITIONERS, 

v. 

BOARD OF EDUCATION OF THE TOWN­
SHIP OF HOLMDEL, MONMOUTH 
COUNTY, 

RESPONDENT. 

,· 
COMMISSIONER OF EDUCATION 

DECISION 

The Acting Commissioner has reviewed the papers filed in 
this matter as well as the initial Order Denying Motion for Emergent 
Relief. The Acting Commissioner notes that no exceptions were.filed 
by the parties. 

Based upon his review of the above, the Acting Commissioner 
affirms the finding of the ALJ in denying the motion for emergent 
relief seeking a second opportunity for petitioners' son, C.J.R., to 
take a make-up test in mathematics. 

ACTING COMMISSIONER OF EDUCATION 
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