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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OALDKT. NO. EDU 9597-89
AGENCY DKT. NO. 357-11/89
Department of Education

WEST ORANGE SUPPLEMENTAL
INSTRUCTORS ASSOCIATION, et al,
Petitioners,
v.
BOARD OF EDUCATION OF THE TOWNSHIP
OF WEST ORANGE,
Respondent.

Bernard Star, Esq., appearing for petitioners

Stephen J. Christiano, Esq., appearin;; on behalf of respondent
Record Closed: August 28, 199(‘}&‘ ‘ A'Decided? O&oﬁer 12, 1990
BEFORE MARYLOUISE LUCCHI, AL?I:

RERTR

This matter was brought as a result of a request of the Commissioner of
Education in order to implement the provisions of the Appellate Division’s
determination in West Orange Supplemental Instructors Association, et al., v. Board
of Education of the Township of West Orange, Essex County {(N.). App. Div,,
November 1, 1988, A-5792-8678), (unreported).

PROCEDURAL HISTORY

This particular portion of the proceeding was transmitted from the
Department of Education ta the Offue of Administrative Law on December 13, 1989
for determination as a ontested case pursuant to N.ALS.A. 52:14F-1 et seq A

TR . 1. imployer
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prehearing conference was held on January 19, 1990, in which a determination was
made as to the scope of the hearing required in this matter. 1t was determined that
the action was to determine any back pay, interest, benefits and counsel fees to be
awarded petitioners, pursuant to the above Appellate Division’s determination in
the case previously heard at the Office of Administrative Law. Hearings were
scheduled to take place beginning at 9:00 a.m., June 4, 1990 and continuing through
June 8, 1990. Additional testimony was also taken on June 14, 1990 at the Office of
Administrative Law, 185 Washington Street, Newark, New Jersey. Subsequent to the
Appellate Division decision of November 1, 1988, the Supreme Court of the State of
New Jersey denied respondent’s petition for certification of the judgment in matter
number A-5792-86T-8.

Because of an inability of the parties to determine what constituted the
appropriate amount of award to each of 13 petitioners pursuant to the decision, the
matter was transferred by the Commissioner of Education to the Office of
Administrative Law to determine the following issues:

1. Whatis the specific amount of back pay to be awarded to each petitioner
pursuant to the decision. '

2. Have petitioners properly mitigated their damages, and what, if any
effect, does mitigation have on any award they might receive.

3. Are petitioners entitled to interest {pre- and post-judgment),
reimbursement for medical bills and expense, and/or counsel fees
pursuant to the Appeilate Division decision from the date they were
RIFFed until the date of reinstatement with respondent.

4. If Issue 3 is answered affirmatively, what is the specific amount to which
each of the petitioners is entitied.

There was also a motion made requesting reimbursement for unrecompensed
medical and dental expenses incurred by the supplemental teachers. That motion
was denied by this AU as being outside the scope of the issues remanded for
consideration at this juncture.
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At the close of testimony on June 14, 1390, the record was to be left open until

luly 7, 1990 in order to accommodate posthearing submissions to be filed
simultaneously by both parties. Subsequent to receipt of those submissions on
August 13, 1990, this administrative faw judge wrote to both parties requesting
additional submissions regarding what if any impact certain cases cited in that letter
had oh the position of the parties. That letter stated that the record would remain
open until 15 days from the date of that letter. Submissions were received and the
record did in fact close on August 28, 1990.

STIPULATIONS

Both prior to the hearing and during the course of the hearing, both parties

entered into a number of stipulations of fact. They are as follows:

1.

Shirley Blank

a) Would have earned
b) Actually earned

Marcia Grossman

a) Would have earned
b) Actually earned

Rita Zimring

a) Would have earned
b) Actually earned

Florence Berk

a) Would have earned
b} Actually earned

Esther Kaplan

a) Would have earned
b} Actually earned

Barbara Davis

a) Would have earned
b) Actually earned

Constance Afromsky

a) Should have earned

$185,615
$34,554

$187,565
$90,817

$189,690
$71.361.41

$184,615
$47,073

$163,190
$90,516

$216,885
$28,394

$189,630
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b) Actuaily earned $138,985

8. Doris Passner
a) Should have earned $163,190
b) Actually earned $12,330
9, Edith Ratner
a) Should have earned $164,180
b) Actually earned $56,512
10: Rosemarie Siegler
a) Should have earned $188,370
b) Actually earned $115,339

Further, the board of education acknowledges that these individuals are
claiming:

Shiriey Blank - 151,061

Marcia Grossman - 96,748

Rita Zimring - 116,983
Florence Berk - 137,542

Esther Kaplan - 72,673
Barbara David - 188,491
Constance Afromsky - 50,645
Doris Passner - 150,860

Edith Ratner - 107,678
Rosemarie Siegler - 73,841

ZPENONRWNS

e

The following matters have been stipulated to by the parties that:

1. Constance Afromsky RIF date: 6/83
Certification: K-8
2. Paula Kolin
a) Would have earned $186,565
b) Actually earned $39,343
3. Florence Shifman
a) Would have earned $163,190
b} Actually earned $16,942
4. Rita Peretz
a) Wouid have earned $189,690
b) Actually earned $36,880
4.
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Further, the Board of Education acknowledges that these individuals are
claiming:

Shirley Blank - 147,222
Florence Shifman - 146,248
Rita Peretz - 152,810

TESTIMONY

On behalf of respondent, Dr. Kenneth King testified in his capacity as assistant
superintendent for personnel for the East Orange school district. He testified
regarding teacher vacancies which were filled during the years 1983 through 1989.
He stated that the figures are approximate but gave them to be as foliows:

1983-1984 - total vacancies 42
1984-1985 - total vacancies 45
1985-1986 - total vacancies 53
1986-1987 - total vacancies 67
1987-1988 - total vacancies 72
1988-1989 - total vacancies 67

In his testimony he indicated that the total number comprised those vacancies
which were filled in elementary educatioq positions, secondary education positions
and special education positions with elementary education positions making up the
targer number of those vacancies filied.

He went on to state that East Orange and West Orange geographically touch
one another and are therefore close in proximity. He did not however know if the
teachers involved in this matter would have been hired by the East Orange schoo!l
district in any of those positions that were represented by the vacancies filled about
which he testified.

Also testifying for respondent was Dr. Eugene Alexander. He is the owner of
the G.A. Agency. This is a business which acts as an empioyment agency for teachers
and other level educators. He holds a B.S. and M.S. in school administration and has
been a teacher in Yonkers, New York. He also served as a supervisor principal in
Rhode island. He has operated the G.A. Agency for 12 years and states that he is an
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expert as to employment for teachers in New Jersey. He stated that he reviewed the
answers to the interrogatories of all 13 petitioners in this case. He then went on o
describe a chart as to available teaching listings in New jersey through the G.A.
Agency and the number that had been filled. {See R-2 Ev.). With respect to those
jobs listed with his agency the hiring officials must give their permission in order to
list any job opportunity. Alse all teachers sign a contract that the teacher will pay his
agency a fee for any employment secured. None of the 13 teachers in this matter
registered with the G.A. Agency. He did indicate that the positions listed that were
available represent listings through the entire state of New Jersey and were not
geographically all within the area near West Orange. However, most of the
teaching positions were in the central and northern part of New Jersey,

The witness stated that there were four other teacher employment agencies
located within the state of New Jersey. He stated that during the period of June 1,
1983 to May 1, 1989 his agency could have placed special education teachers easily
because their listings exceeded the number of candidates available. With respect to
those teachers certified in social studies, once again, there were more openings than
candidates available. This particular situation was true also of English teachers,
business education teachers and reading teachers.

He conceded that it would be essential to meet with each individual candidate
to determine if they would be hired to any particular job. One cannot assume that
the mere fact of an application would result in the hiring of a particular teacher. He
also stated that a low pay scale does not indicate that if a person were more
qualified for that paosition that the individual might be paid more if hired. His office
is located in Cranford, which is approximately 25 miles from West Orange. He aiso
indicated that he does not know whether any of the teachers invoived in this case
applied for any of the positions which had been advertised.

Ms. Solomon, the assistant school business administrator for West Orange for
seven years also testified. She stated that Cedar Grove is approximately seven
minutes from West Orange and the Livingston school district was contacted by the
office to determine if there had been openings. She stated that there were teacher
vacancies in Livingston and that Livingston borders on West Orange and is only
approximately ten minutes away. She aiso indicated that teacher vacancies from
1983 to 1989 existed in Millburn which is approximately 20 minutes from West

-6-
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Orange. She indicated that information had been received that there had been
vacancies in the South Orange-Maplewood school district which is approximately 15
to 20 minutes by car from West Orange. With respect to the Montclair school district
she had received information that positions had been opened and Montclair borders

-on West Orange. She also received information from Cedar Grove as to teacher
vacancies between 1983 and 1989 and that location is approximately seven minutes
by car from West Orange. Additionally, she produced ads from the period of
September 1984 to June 1989 mostly from the Star-Ledger as to vacancies for
teachers.

She admitted that she has no way of knowing if the 13 teachers invoived in this
case would have been hired by any of these school districts. She also acknowledged
that she does not know whether or not any of the 13 teachers or all of the 13
teachers applied in any or all of these towns. She also did not know what the salary
ranges were although she stated that hiring would depend upon the qualifications
of the individual and not strictly upon the salary for the individual position.

Shirley Biank, one of the 13 teachers who had been RIFFed in June 1984
testified that she was reinstated in September 1989. During the period when she
was no longer employed by West Orange she taught for two years in Montclair
between 1985 and 1987 and spent one year in private industry. She was a resource
room and supplemental teacher and worked 16 to 18 hours per week initially and
then her time increased. In 1987 her contract in Montclair was not renewed. She
attempted to gain employment but was unable to do so after 1987. In 1989 she
made a total of $144. In 1988 she made $90 substitute teaching. In 1984 she had
collected $4,056 from unemployment and engaged in a job search. She is
elementary and handicapped teaching certified however was not able to find
employment. Her unemployment benefits ran out in January 1985 after which she
finally began teaching in Montclair. Immediately subsequent to her unemployment
ceasing she applied to West Orange once again. She was looking for a job and at
that time was 57 years of age. She did not use an employment agency but testified
she sent letters, called, and sent application forms. She distinguished that in some
cases she sent "letters of interest” and in other cases actually sent applications. She
indicated that she had applied to more than three school districts. Although she
listed three schools in response to the interrogatories that were propounded.

-7
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On cross-examination, she indicated that she never applied to Newark which
was the largest school district nor did she apply in East Orange, Orange or Irvington.
Her reasons were that the classes were t0o large and that this would required travei
in unsafe areas. She also did not apply to Bloomfield, Belleville or Nutley due to the
amount of travel time that would have been involved. She did not apply to South
Orange-Maplewood.

in 1985-1986 she was engaged in telemarketing sales which involved
biomedical sales to orthopedic doctors. During that period of time she worked 20 to
25 hours per week part time. From the time of her riff she never held full time
employment.

As indicated in the stipulations in the period from June 1984 to August 1989
Shiriey Blank would have made $185,615 and her actual earnings were $34,554
makding a difference of $151,061, which is what Ms. Blank is claiming in this
proceeding.

Ms. Blank also indicated that she sent resumes and called a number of schools
including Livingston, Montclair, Millburn, East Hanover Township, Whippany,
Parsippany, Montville, Roseland, Essex Fells, West Caldwell, Fairfield, Glen Ridge,
Madison, Springfield, Newark Academy, Essex County Educational Services and also
availed herself of a placement service at Kean College. These inquiries were made by
cover letter and resume and sent to the schools mentioned.

She did testify that during the time frame that she was employed between
1985 and 1987 since she was a contracted teacher she did not apply for other jobs
because it was her understanding that contracted teachers were not permitted to
search for other jobs while under contract. That understanding was based only on
her impression and not as a result of any provisions in her contract with Montdair
which she could mention.

The next teacher involved in the case to testify was Marsha Grossman. Ms.
Grossman had been RIFFed in june 1984 and in 1985-1986 she served as a substitute
teacher for West Orange. From September 1986 to June 1989 she worked full time
in Orange as a teacher and during the period of time from 1984 to 1985 she coliected
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unemployment bepe . During the time she was collecting those benefits she was
required to look fot ef ptoyment

A

During the Rempent time frame in this case it had been stipulated that she
would have eamed 51787 565 and that her actual earnings were $90,817 making her
claim at this point 596 48,

8

Ms. Grossmahs tated that she did look for work although she never used an
employment agenﬁy he made applications between 1984 and 1986. In those cases
some involved seni ga resume and also filling out an application. She applied and
sent both to the 1§§th el school district, East Hanover, Roseland, Montclair, (for
which she went to) & , separate interviews), Belleville, East Orange, Orange. It was
by East Orange th&@s‘ was finally hired. In addition during this time frame she had
also sent resumes?f! applied to Elizabeth, South Orange-Maplewood, Miliburn,
Cedar Grove, Bloq’m( old, Verona, Newark, to whom she sent a resume but never
received an apphchh , 1 to fill out, and Livingston as well as West Orange. She stated
that she constantlg? ’A lied and made inquires. She did not apply to lrvington for a
teaching position P iso applied to different banks and insurance agencies such as
Howard Savings ai: Ptudential for non-teaching relating positions.

The third of?ﬂ:; aBeachers to testify was Rita Zimring who had been RiFfed in

June 1983. She ’;a Jrehired in September 1983 to a part time paosition which
constltuted a stepfd n. She was a suppiemental instructor and then was once

a basic skills instrugt
five to six hours

then collected unéfp
the East Orange sé} g

?- , part time and in June 1987 she was once again Riffed. She
oyment benefits. That was until she found employment with
district for the period 1987 to 1989 as a basic skills instructor
on a part time baﬁfs Khe stated that over a period of time from 1983 to 1984 she
sent resumes and:3pblied to East Orange, Livingston, Clifton, Nutley, Roseland,
Parsippany, West§ atige and the Essex County Educational Services Commission.

She also mdté{a' that she did not apply to certain districts which included
Newark, Orange, !m rggton and Bloomfield. She stated that she answered ads which
she had seen in thgp ¥per and called the districts with which she was familiar.
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The witness indicated that she had been RiFFed three separate times by the
board of education. Firstin lune 1983. At that time she looked for work and sent
out ads and resumes. in September 1983 she received a letter saying she would be a
suppiemental teacher with less hours. In September 1983 to june 1984 she worked
and in June she was once again RiFFed and again answered ads in the same manner
she had before, In August 1984 she was notified she would be hired as a basic skills
instructor and started at the entry level. She was told she would not received tenure
nor credit for prior service. She was RiFFed again one day before she would be
tenured and then worked from 1984 to 1987. in 1987 she once again began looking
in the papers and took a position as a basic skills instructor. The pay was lower and
she had to start at step one.

The next to testify was Esther Kaplan who had been RiIFFed in June 1984. Two
months prior to that she had worked as an account manager. From Aprit 1984 until
August 1989 she was not employed as a teacher, and in September 1989 she went to
the West Orange board of education. She stated she had applied to Newark but
never heard from them. In September 1984 she became fuli time. She also applied
in August 1984 to Berkeley Heights, wrote to Newark and sent an application and
resume. She stated she was interviewed by the principal at Berkeley Heights.

She went to work for Paul Arnold working 35 hours per week and earned
$16,650.47 in 1986 as a bookkeeper in charge of commissions. She never used an
employment agency nor applied for other teaching positions. She started out as a
part time employee working approximately five hours and then went on to become
a full employee on salary. She was interested in teaching positions however she
liked working for Paul Arnold and wanted to keep the job. She senta resume to East
Orange but did not receive employment. She stated that she sent out resumes and
applications to approximately one dozen schools but received interviews only in
Berkeley Heights and Hillside. In 1984 she sent out resumes to Livingston, Caldwell,
Orange, South Orange-Maplewood, Millburn and Verona. After 1984 she did not
apply elsewhere since she had obtained employment at Paul Arnold and she feit she
needed to be discreet in order not to lose the position that she had obtained. Before
this her only teaching experience had been between 1951 and 1954.
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As indicated in the stipulations Esther Kaplan would have earned $163,190
during the applicable time frame and her actual earnings were $90,516.84. The
amount that she is claiming therefore is $72,673.16.

The next teacher to testify was Florence Berk who indicated she was RIFFed in
June 1984 and has since acted as a substitute in West Orange as well as engaged in
bedside teaching. As a substitute she stated she worked almost every day. In 1985
her gross salary was $2,180.09. In 1986, $13,670.18. In 1987, $9,550.33 and in 1988,
$10,039. With respect to the period from June 1984 through August 1989 Florence
Berk would have earned $184,615 and her total actual earnings consisted of $47,073,
making her claim in this matter $137,542.

She indicated that she never used an employment agency however she did
apply to Livingston, and sent a resume as well as Miilburn, Verona, the Robert Walsh
Business School, the Essex County vocational schools, and the West Orange schools.

She indicated that she did not apply to Newark nor to Irvington and that the
majority of her applications occurred between 1984 and 1985. in 1986 she did not
make any formal applications. She did state that she had a number of interviews
which included two with West Orange High School, one in Verona, two with Robert
Walsh Academy and one in Millburn. She is certified in business education, social
studies and typing. She stated she aiso applied for non-teaching positions but did
not get those jobs. She also stated that after March 1985 she did not apply for non-
teaching jobs.

Barbara Davis, another teacher who had been RiFfFed in June 1983 testified
that she became a sales manufacturer representative and worked in sales. Her
earnings were as follows:

Year Earnings
1983-84 $5,214
1984-85 $1,358
1985-86 $3,530
1986-87 $3,967
1987-88 $4,234
1988-89 $4,877

11

11
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She stated she looked for a job but could not find one in teaching and
therefore opened a jewelry business in Maplewood in the spring 1984. in january
1985 she opened a boutique. She owned the business and had to put money back
into the business in order to build it up. She stated that she has a master’s degree
and did not use an empioyment agency in order to get a teaching job.

She stated that originally she applied to 31 school districts and after doing so
she gave up looking for teaching positions. Initially, she stated she used a telephone
book and sent out a lot of applications.

When she began her jewelry business in spring 1984 it was accomplished
through house parties and she worked for Laborsetta, Charmers, Arlene Taste and
also sold Mayan belts. At that time she knew that she would work on a commission
only. She indicated the problem was that you couldn‘t interfere with “other’s turf.”
When she was selling she worked approximately eight hours a day and went to
shows in order to find out about new products. She opened a store in spring 1984
while still selling commission items. In January 1985 she had a store in Maplewood
which was a boutique. She figured to move and have approximately $25,000 by the
third year. However that did not work out. Her income never went up and she
continued in non-teaching position. She also added that she at no time applied to
the Newark school district.

lames Kreger from the West Orange board of education who has served as
secretary for the last nine years testified that he supervises the business office and to
his knowledge there is no restriction on any empioyee from seeking other
employment. He is aware of teachers who have applied to other districts. He also
stated that in hiring the question was not that of salary but of the ability of the
particular teacher with respect to those people employed in West Orange.

The next witness was another teacher who had been RIFFed in June 1983
named Connie Afromsky. She was unemployed in July and August 1983 and in
September 1983 went to work for Newark. She stated she had sent applications and
finally inquired in Newark. As she put it she went to tots of schoolis seeking
employment but picked the "best of the worst.” She chose first grade and stated she
was hired two days before school started. in 1987 she said there was overwhelming

-12-
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stress in Newark and she moved to Florida. In August 1987 she obtained a teaching
job in Florida however it represented a substantial pay cut to her. In Newark she had
been earning $28,000 per year and in Florida was now only earning $23,000 per year
which represented a $5,000 drop in her salary. She stated that she applied to the
following schools in order to obtain employment: Livingston, South Orange,
Orange, Short Hills, Millburn, East Orange, Glen Ridge, Montclair, the Caldwels,
Bloomfield and Cedar Grove, Su.mmit, Florham Park, Chatham, Springfield,
Parsippany, and Newark. She stated that she sent applications all over and the
conditions in Newark where she wound up working finally led her to resign and go
to teach first grade in Florida. Before moving she stated she looked again for
teaching positions but could not find any. This was done by way of some new
applications as well as others which she stated were already on file with certain
schools. She also indicated that she had been toid that she could not be hired in
West Orange because of the pending lawsuit.

Edith Ratner testified that she was RIFFed in June 1984 and as a result became
the office manager in her husband’s dental office in August 1985. She acted as
receptionist, did the books, the ordering and assisted her husband. in September
1989 she returned to West Orange to teach. She stated that after she had originally
been RifFFed and before she began her job she applied in August 1984 to Livingston,
Springfield, Cedar Grove, West Orange, South Orange-Maplewood, and Summit in
September 1984. She did not fill out other applications however. After August 1985
she stated she never tried to get further {eaching jobs. She did not apply to Newark
although she asked East Orange, Montclair and Verona but they did not wish
resumes. Finally she stopped sending in resumes because she felt there was nothing
for her. She did not hire an outside agency in order to assist her. She also stated that
she would have been entitled to longevity in the amount of $1,000 based on the
number of years of service she had put in being 20 years.

Doris Passner, also a supplemental instructor testified that she had been RiFFed
in June 1984. During the period of time from June 1984 until her reinstatement with
the West Orange school board she had total gross earnings of $12,330. initially after
being RIFFed from West Orange she collected unemployment in the amount of
$5.304 between June 1984 and February 1985. After unemployment compensation
ran out she attempted to find work teaching. She was unsuccessful. She stated that
she made numerous cafls to communities and applied for teaching positions and
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even called the Newark school district but was told that there were no available
openings. She stated she had applied to the West Orange board of education but
never heard from them. She also called an individual in the personnel and asked
that her file be reactivated but heard nothing further. She did not however send in
a resume and an application. What she did send was a letter answering an ad she
had seen in the Star-Ledger.

She also applied to the Montclair board of education in 1984 by sending in a
resume and an application as well as the Orange board of education. In addition to
these she applied to Glen Ridge, Cedar Grove, South Orange, and Irvington by way
of resume and application. The rest of the school districts which she contacted were
represented mostly by telephone calls to which the response there were no openings
in those districts. Places which she called to determine whether or openings existed
included Verona, Bloomfield, Livingston and Nutley to which she also sent an
application. Additionally she called East Orange, Florham Park, Hillside, Belleville,
Newark, Union, Elizabeth, Chatham and Madison to which she also sent an
application.

Ms. Passner's unemployment payments ran out in 1985 and shortly thereafter
in the summer she took a job at Bloomfield College. After that time she did not
apply elsewhere. Additionally she indicated that she never used the services of an
employment agency. The job that she did finally obtain at Bloomfield College wasin
the nature of a tutorial position and as a workshop assistant in the Learning Support
Program which began in September 1985. Bloomfield Coilege has an open
enroliment and accepts students from urban areas. In the course of their studies
they are required to read certain materials, answer certain questions and must pass
English courses in order to qualify for graduation. As a result they have to come to
be tearning Support Program for workshop. Additionally they appear on a
voluntary basis for tutoring. Ms, Passner remained in that position until May 1989
and worked approximately eight months of the year or the extent of the coliege
semester for each year that she worked for Bloomfieid College. The work entailed
approximately three days a week with varying hours depending upon the number of
students that came in. It was not a full-time job.

While working for Bloomfield College Ms. Passner indicated that she did not
seek employment anywhere else or do anything to secure other employment
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because she liked the job which she had. She stated she was very happy and falt that
she was helping kids who really needed help.

Rosemarie Siegler testified that in June 1984 she was not technically RiFFed but
instead transferred from the position which she had to that of resource room
teacher. There was no difference in the salaries but she stated that she was on the
wrong step in the salary guide. She never applied to other school districts and never
applied for any other jobs. She indicated she was not satisfied with what she was
getting but was willing to accept it and see how things went. Her status was at that
time MA plus 16. She was then on step one and earned between 1984 and 1985
$17,170. The first contract which Ms, Siegler had signed was dated July 17, 1984 and
indicated a salary of $27,220. A second contract dated August 23, 1984 indicated a
corrected salary of $17,170 on MA-3. This was corrected as being the step upon
which she belonged. She stated that this did not take inta account her 14 years
experience and that she should in fact have earned $188,370 without a longevity
payment of $800. She testified that within her contract longevity is accumulated at
an amount of $200 for the first year and $600 for a subsequent year.

She indicated that she never looked at the contract carefully and supplemental
instructors were apparently not under the contract of the regular teachers. She was
dissatisfied with her pay but not enocugh so to look for another job. She stated that
the amount that she have earned on the salary step which she had originally
occupied minus the fongevity payments was $188,370 during the applicable time
frame.

Rita Peretz testified that she was originally RIFFed in June 1983. She collected
unemployment benefits for a period of 13 weeks and after that worked. She signed
up with two different temporary service agencies, Cornell and Manpower and also
worked for her husband when not substitute teaching or calling in for temporary
services. She worked for Dentco Studios between 1986 and 1989 on a parttime basis.
The services she used were Cornell which is located in Livingston and Manpower
which is located in West Orange, in order to secure temporary employment. She also
applied to three school districts as well as a number of nursery schools.

Those places to which she sent applications and resumes included Irvington,
Bioomfield and East Orange. This was during 1983 through 1985. After 1985 she did
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not continue applying for teaching jobs since she was by that time employed. After
1983 she never applied for a fuli-time job in Newark although she did substitute
teach there. She also stated that she called other school districts but was told there
were no jobs available and as a result did not send resumes to them because they
had indicated that they were not hiring. She did not formally apply to South
Orange-Maplewood, Caldwell, Essex Fglls, Roseland, Verona, and Cedar Grove. She
further stated that having been RIFFed on two separate occasions she believed that
it would be in her best interest to get her office skills honed to the point that this
would not happen to her again because the experiences had been extremely
discouraging. In September 1989 was she offered a teaching position in West
Orange which she turned down. This was due to the fact that in September 1989 she
was unable to return to work due to family commitments after her mother’s death a
year earlier. She stated she would not be able to start until October 1989 and at that
time her sister had broken both kneecaps. Other family members also experienced
health probiems which included a daughter who is a diabetic and was in an unstable
condition during this period of time. After all of these regrettable occurences the
family took a vacation.

During 1988 and 1989 she stated that she took no full-time employment
because she was obliged to take care of her ill mother. As a result of this she is not
requesting money for the 1988-1989 school year which amounted to $36,660.

She stated that she substitute taught in Newark in 1983 and 1984 as well as in
Bloomfield in 1984 and 1985. She stated that she called most towns in Essex County
during 1983 and 1984 and finally applied with the two agencies previously indicated.
As a result of those agencies she worked as a temporary employee at Midlantic Bank
as a receptionist and then worked on business accounts.

Paula Kolin testified that she was RIFFed in June 1984, and collected
unemployment from a period of approximately July 1984 through December 1984.
She also coliected unemployment from approximately January 1985 to the end of
February 1985. It was in September 1985 that she began working for her husband’s
accounting firm as an accountant’s assistant. She also drove her husband to clientsin
order for him to accomplish his business after he had suffered a heart attack. She
worked picking him up and dropping him off as well as sorting and filing forms and
taking care of cash disbursements, banking, and photocopying. Along with these
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duties she also made runs to the post office and worked filing magazines and books.
This employment was part time in nature and represented 15 to 20 hours per week.

In 1987 she worked part time in October at the Kushner Academy as a teacher.
This represented approximately 10 hours per week teaching mathematics. After she
had been RiFFed she applied to West Orange and sent “ietters of interest” but was
told that the position was filled in July 1984. She also filled out an application for
Livingston, Verona, Montclair, Bloomfield and South Orange-Maplewood. None of
these school districts granted her interviews. She did use an employment agency
although the agency was not geared specifically to teachers. She acknowledged
that she did not at any time apply to Newark because she was told that it differed
with what her prior experience had been and that she might not be able to perform
satisfactorily given the climate of the Newark schools. She did finally begin teaching
at West Orange High School. She stated she would not have been able to work fult
time during 1985 because of her husband’s heart attack.

She indicated that there were limited opportunities for teachers whose areas
of expertise were English and social studies. She had served the West Orange school
system for 17 years and had acted as president of the Supplemental Teachers
Association. According to her, being RiFFed would be looked upon negatively by
other school districts. She did teach at the Kushner Academy from October 1987 to
June 1988 as a math instructor.

Florence Shiffman testified that she too had been RiFFed in june 1984. She
stated she collected unemployment until the second week in lune 1985 and that she
bought a business along with her daughter. This was a gift shop and it had been
purchased for her by her husband and son-in-law. This business was owned until
February 1987 and was sold because it was not doing very well. During the period of
time from 1985 through 1987 there was no income derived from this business.and
she stated she was working full time on the project. in September 1987 she obtained
employment at the Joseph Kushner Hebrew Academy part time representing
approximately 20 hours per week. She made this application while she was
collecting unemployment. She did not continue to apply for teaching positions once
she and her daughter had the shop since she considered that to be her employment.
She did indicate that in 1984 she applied for full time positions with Montclair,
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Verona and Bloomfield Coliege. She did not, however, apply in Newark because she
did not feel she could cope with the high school atmosphere in Newark.

She did not apply to East Orange, Orange, Cedar Grove, Livingston, Irvington,
South Orange-Maplewood, Belleville, Nutiey, Glen Ridge, Caldwell, and Little Falls.
She stated that once she had the business she no longer intended to pursue
teaching, but that prior to opening the business she had no experience in running
any form of business. It was originally called “The Party Place.” She worked as
previously indicated for the Joseph Kushner Academy and in November 1987
became ill and had to resign. From 1987 to 1988 she could not have worked full time
because of health conditions. She did, however, return to the Kushner Academy for
the 1988-1989 school year. After being RIFFed she did not at any time use an
employment agency and in September 1989 refused a full time position in West
Orange. She could have however worked full time in 1988-1989 but could not have
worked full time for health reasons during the 1987-1988 school year.

In this case the underlying facts are not in dispute but what remains in dispute
is whether or not the facts as elicited through the testimony substantiates sufficient
mitigation of damages on the part of the 13 supplemental teachers. in addition to
the stipulations of fact and the testimony above | also FIND that:

1. Edith Ratner should have earned $164,180.

2.  Rosemarie Siegler should have earned $188,370.

Since the underlying facts are not in substantial dispute but merely the
interpretation of the facts as to whether or not they constitute mitigation |
therefore FIND in addition to the stipulations of fact entered into by the parties the

above narrative of the testimony to constitute the operational facts of this case.

LEGAL ARGUMENT

. Damages

On the basis of the Appellate Decision it has been determined that the
supplemental instructors are entitled to compensation to back pay minus any actual
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earnings in mitigation of damages. The question which presents itseif on both sides
is what constitute adequate mitigation. itis the contention of respondent, the West
Orange Board of Education, that the 13 individual teachers failed to fully and
properly mitigate their damages for the period subsequent to their having been
RIFFed and prior to their reinstatement. Following that position is the theory that
they espouse claiming that any awards which might be given to the teachers must be
reduced on the basis of their failure to fully and properly mitigate their damages.

The petitioners’ position on this is that mitigation certainly an element which
must be considered, however, petitioners’ claim that every effort must be made to
reasonably and fully mitigate damages and therefore the individual teachers are
entitled to the difference between the amount which they would have made during
the period in which they were RifFFed and the amount that they actually earned
while mitigating their damages to the best of their ability working either for other
school districts or in private enterprise.

The only real question is which if any, standard can be applied in order to
determine what constitutes “adequate mitigation” for the purposes of recovering
lost earnings. Although the issue of “adequate mitigation” appears in a number of
contexts, an actual definition for it is not found specifically as having been addressed
by the New Jersey courts. It is instead that the New Jersey courts apply the well
established and long accepted commaon-law principle of mitigation of damages by
an employee. it shouid be noted that some cases dealing with mitigation deal with
other than individual employees such as businesses or corporations,

The general application of the common-law definition of mitigation is found in
Associated Metal, etc., Corp., v. Dickson Chemical, etc., 82 N.J. Super. 281 {App. Div.
1964). This case involved a claim of nuisance and applied the common-law definition
of mitigation of damages. In this case the court held

"Were this a neg?fgence case {and it is not) even the
rule that a plaintiff must attempt to mitigate damages
does not require extraordinary or impractical efforts to
do so. Reasonable diligence and ordinary care are all
that is required of him ?1 5 AM. Jour. Damages {§28, p.
424, 1938). We see no merit in the "avoidable
consequences’ argument.” Id. at 307.
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The Associated Metal case clearly shows that it is required that an individual
mitigate his or her damages but in order to do so it is only reasonable efforts which
must be made and not those which are extraordinary or impractical for the
individual. Turning perhaps to an even more simple source for a workabie definition
of mitigation of damages if that which is found in Black’s Law Dictionary which
states as follows:

Mitigation of damages:

“Doctrine of mitigation of damages,” sometimes called
doctrine of avoidable consequences, imposes on
injured party a duty to exercise reasonable diligence
and ordinary care in attempting to minimize his
damages after injury has been inflicted and care and
diligence required of him is the same as that which
would be used by a man of ordinary prudence under
like circumstances. (Fifth Ed. 1979).

Other cases which have dealt with adequate mitigation have liberally
construed that to mean a “honest attempt” to mitigate the damages. Llarkin v.
Hecksher, 51 N.J.L. 133 (Sup. Ct. 1888); Accord Moore v. Central Foundry Co., 68
N.J.L. 14 (Sup. Ct. 1902).

in a case where a wrongfully discharged employee had unsuccessfully
attempted self-employment instead of seeking another job the court found for the
unemployed worker and held that one did not have to become employed by another
person, but did have to make a bona fide effort to employ his time profitably in
order to be allowed to recover full damages for the breach. Passino v. Brady Co., 83
N.J.L. 419, 422 (Sup. Ct. 1912). As a result, clearly the definition of mitigation
includes any reasonable, honest and bona fide effort to obtain employment
whether or notin precisely the same field or deviating into a different field, whether
self-employed by another.

More recently in Roselle v. LaFera Contracting Co., 18 N.1. Super. 19 {Ch. Div.
1952}, the court heid:

As stated by the Court of Errors and Appeals of
Maryland in Atholwood Development Co. v. Houston,
19 A. 2d 706 (Ct. App. 1941): "the measure of damages
in an action for wrongful discharge is prima facie the
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employee’s salary for the remainder of the period of
employment. But the employer may undertake to
mitigate the damages by showing that the employee
has earned wages from other employment, or that he
could have secured other employment by using proper
effort.” Id. at 28.

The court in Roselle also considered other factors in applying mitigation
doctrine. For instance the court considered availability of similar employment,
among other things:

The record in the case at bar is barren of any proof b
the defendants that under the circumstances involved,
the particular type and age of the employee and the
available sources of similar employment as a
superintendent, that the plaintiff did secure other
employment or could reasonably have secured other
employment. Id. at28.

Other matters which are relevant to the case at hand are also addressed in
Roselle. The discussion of the employee's duty to mitigate centers around the
ultimate issue of the extent of any recovery. Where the breaching employer claims
that the amount of damages should be decreased, "the burden of proving facts in
mitigation of damages rests with him.” Roselle at 28. Further, "when there is no
showing by the employer that the employee obtained other employment or could
have done so by the exercise of diligence the measure of damages is the contract
price.” 44 ALR 3d 639.

in addition to normal salary and increases to which an employee would have
received had he or she not been discharged there is also the question as to whether
or not a back pay award is to be decreased by the amount of any welfare grants
which might have been received or by any unemployment compensation received.
Any award of back pay would be required to be decreased by the amount of any
welfare grant received by the individual according to Newark v. Copeland, 171 N.J.
Super. 571 (App. Div. 1980). With respect however to unemployment compensation,
this would not constitute an amount by which a back pay award would be
decreased. Sporn v. Celebrity, Inc.,, 129 N.J. Super. 449 (L. Div. 1974).
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Along with the general principles that have been enuciated in this discussion
the New Jersey Supreme Court also noted that there has been widespread
acceptance throughout the country that “a public employee’s claim for back pay
may justly be subjected to mitigation in the amount the employee actuaily earned or
could have earned.” Miele v. McGuire (31 N.i. 339, 350 1960). This shows clearly that
the amount of an award to an employee who has been improperly discharged is not
automatically subject to mitigation in the amount the employee actually earned but
also is subject to mitigation by an amount which could have been earned by that
employee.

N.JS.A. 18A:6-30 provides in pertinent part that any person holding office,
position of employment in the public school system of the state, who shail be
illegally dismissed or suspended therefrom, shall be entitled to compensation for the
period covered by the illegal dismissal or suspension, if such dismissal or suspension
shall be finally determined to have been without good cause. . . In the present case,
it would appear that the common-law application of mitigation of damages applies
to N.J.S.A. 18A:6-30. The Appellate Division addressed this question of whether the
doctrine of mitigation was applicable to the predecessor statute which was N.15.A.
18:5-49.1. This predecessor statute was similar in all relevant aspects to N.JS.A,
18A:5-30. The issue was whether a person holding a position with a local board of
education was entitled to full payment of salary for the entire period of an illegal
dismissal without mitigation under the predecessor statute. The court found that
the Legislature had intended that "all claims made by illegally dismissed persons
under N.LS.A. 18:5-49.1 be subject to the common-law rule of mitigation of
damages.” Mullen v. Board of Education of Jefferson Township, 81 N.J. Super., 151
{App. Div. 1963). The court in this case based its finding on the common-law
principles enunciated in Miele {supra).

Il. Pre- and Post ludgment interest.

in this case there has been a request for pre- and post judgment interest on the
part of the supplemental teachers. Awards of pre and post judgment interest in
education cases may be obtained pursuant to N.LA.C 6:24-1.18. This states that
when a petitioner has sought relief and successfully established a claim to a
monetary award the Commissioner may award boath pre-judgment and/or post-
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judgment interest. If the claim is successful this regulation also lists the criteria
which shall be applied when awarding interest. It states as follows:

1. Pre-judgment interest shall be awarded by the
Commissioner when he or she has concluded that the
denial of the monetary claim was an action taken in
bad faith and/or has been determined to have been
taken in deliberate violation of statute or rule.

2. Post-judgment interest shall be awarded when a
respondent has been determined through adjudication
to be responsible for such payment, the prease of such
claim has been established and the party responsible
for the payment of the judgment has neither applied
for nor obtained a stay of the decision but has failed to
satisfy the claim within 60 days of its award. NJA.C
6:24-1.18(c)1 and 2.

In the matter at hand, there has been no showing of bad faith as a result of
respondent’s denial of petitioners’ claim or a deliberate violation of a statute or rule.
The denial of the back pay award on the part of respondent was predicated at this
juncture of the proceeding upon a dispute over what the precise amount of the back
pay should have been with regard to the mitigated damages for each of the
supplemental teachers. As a result, | CONCLUDE that no evidence has been elicited
which fulfills the criteria necessary for an award of pre- and/or post-judgment
interest in this case.

Hl. Attorneys’ Fees

Counsel for petitioners has requested an award of attorneys’ fees in this
matter. Attorneys’ fees may be granted pursuant to N.J. Court Rule 4:42-9 in certain
actions. In addition to those situations that are outlined in the rule attorneys' fees
may also be granted when specifically authorized by statute or regulation. In
situations where no specific rule or statute authorizing an award of attorneys’ fees
exist they are inappropriate. Perrella v. Board of Education of Jersey City, 51 N.§.
323, 343-344 (1968). This case denied counsel’s fees to a public employee held to be
improperly discharged even where his entire back pay was awarded without
mitigation.

-23-
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It is important to note in passing that although attorneys’ fees are not
appropriate in this case as there is no specific rule or statute providing for them,
even had they been appropriate, no affidavit of service addressing the services
rendered, any itemization of disbursements or other fees was submitted in this case.
Under N.J. Court Rule 4:42-9(b) a requirement exists for enumeration of any and all
fees and disbursements. This was not submitted in this case.

CONCLUSIONS

Based upon the Findings of Fact as well as the stipulated facts and applying
those to the standard of mitigation in this case, | CONCLUDE the following:

1.  With respect to Shirley Blank, | CONCLUDE that she has made reasonabie
and diligent efforts in an honest attempt to gain employment and
thereby mitigated any damages in this case. As a result | CONCLUDE that
Shirley Blank is entitled to an award for back pay of $151,061.

2.  With respect to Marcia Grossman, | CONCLUDE that she has made
reasonable and diligent efforts in an honest attempt to gain emplioyment
and thereby mitigated any damages in this case. As a result, | CONCLUDE
that she is entitied to an award for back pay of $96,748.

3. With respect to Rita Zimring, | FIND that she has made reasonable and
diligent efforts in an honest attempt to gain employment and thereby
mitigated any damages in this case. As a result, | CONCLUDE that she is
entitled to an award for back pay of $116,983.

4. With respect to Esther Kaplan, | CONCLUDE that she has made reasonable
and diligent efforts in an honest attempt to gain -employment and
thereby mitigated any damages in this case. As a result, | CONCLUDE that
she is entitied to an award for back pay of $72,673.16.

5.  With respect to Florence Berk, | CONCLUDE that she has made reasonable
and diligent efforts in an honest attempt to gain employment and

thereby mitigated any damages in this case. As a result, | CONCLUDE that
she is entitled to an award for back pay of $137,542.
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With respect to Barbara Davis, | FIND that she has made reasonable and
diligent efforts in an honest attempt to gain employment and thereby
mitigated any damages in this case. As a result, | CONCLUDE that Barbara
Davis is entitled to an award for back pay of $188,491.

With respect to Constance Afromsky, | CONCLUDE that she has made
reasonable and diligent efforts in an honest attempt to gain employment
and thereby mitigated any damages in this case. As a resuit, { CONCLUDE
that Barbara Davis is entitled to an award for back pay of $50,645.

With respect to Edith Ratner, | CONCLUDE based upon the testimony that
during the pertinent period of time she would actually have earned
$164,180. 1 also CONCLUDE that she has made reasonable and diligent
efforts in an honest attempt to gain employment and thereby have
mitigated any damages in this case. As a result, | CONCLUDE that she is
entitled to an award for back pay of $107,678.

With respect to Doris Passner, | CONCLUDE that she has made reasonable
and diligent efforts in an honest attempt to gain employment and
thereby mitigated any damages in this case. As a result, | CONCLUDE that
she is entitled to an award for back pay of $150,860.

With respect to Rosemarie 2iegler, 1 CONCLUDE that during the pertinent
period of time she would have actually earned $188,370. Based upon her
testimony that she did not seek other employment but took a lower
paying job and was content with that job, | CONCLUDE that she did not
make reasonable and diligent efforts in an honest attempt to gain
employment and thereby mitigate any damages in this case. Asaresult, |
CONCLUDE that Rosemarie Ziegler is not entitled to any award for back

pay.

With respect to Rita Peretz, | CONCLUDE that she has made reasonable
and diligent efforts in an honest attempt to gain employment and
thereby mitigated any damaqges in this case. As a result, ) CONCLUDE that
she is entitled to an award for back pay of $152,810.
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12.  With respect to Paula Kolin, | CONCLUDE that she has made reasonable
and diligent efforts in an honest attempt to gain employment and
thereby mitigated any damages in this case. As a result, | CONCLUDE that
she is entitled to an award for back pay of $147,222.

13. With respect to Florence Shifmar, | CONCLUDE that she has made
reasonable and diligent efforts in an honest attempt to gain employment
and thereby mitigated any damages in this case. As a result, | CONCLUDE
that she is entitled to an award for back pay of $146,248.

Additionally, | CONCLUDE based upon the foregoing legal discussion that pre-
and post-judgment interest are not appropriate in this case nor is an award for
attorneys’ fees.

I further CONCLUDE that unreimbursed medical and dental expenses were
specifically excluded from this case by reason of the Appellate Division decision and
therefore are not appropriate for consideration,

ORDER

Based upon the foregoing, it is hereby ORDERED that the West Orange Board
of Education (respondent) pay the following awards:

1. Shirley Blank $151,061
2.  Marsha Grossman $96,748
3. RitaZimring $116,983
4.  Esther Kaplan $72,673.16
5. Florence Berk $137,542
6. Barbara Davis $188,491
7. Constance Afromsky $50,645
8.  Edith Ratner $107,678
9.  Doris Passner $150,860
10. Rosemarie Ziegler 0
11. Rita Peretz $152,801%
12. PaulaKolin $147,222
13. Fiorence Shifman $146,248
.26-
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it is further ORDERED that petitioner's request for pre- and post—jud}_:;ment
interest, attorneys’ fees and unreimbursed medical and dental expenses be and
hereby is DENIED.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final decision in this matter. If any party disagrees with this recommended
decision, that party may file, within thirteen {13) days from the date on which this
decision was mailed to the parties, written exceptions with the COMMISSIONER OF
THE DEPARTMENT OF EDUCATION, 225 West State Street, CN 500, Trenton, New
Jersey 08625, marked "Attention: Exceptions.” A copy of any exceptions must be
sent to the judge and 1o the other parties. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five {45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.5.A. 52:14B-10.
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OAL DKT. NO. EDU 9597-89
WITNESSES

For petitioners:
Shirley Blank
Marcia Grossman
Rita Zimring
Florence Berk
Esther Kaplan
Barbara Davis
Constance Afromsky
Doris Passner
Edith Ratner
Rosemarie Siegler
James Kreger
Ms. Solomon

For respondent:
Dr. Kenneth King
Dr. Eugene Alexander

EVIDENCE

P Letter from Dorothy Banyas to Rita Zimring dated November 10, 1987
p-2 Letter dated June 23, 1988 to Dr. David Sousa

P-3 Document "Terms of Agreement”

p-4 Contract Rosemarie Siegler, 7/17/84 {(ID only)

P-5 Contract Siegler, 8/23/84 (iD only)

P-6Ev. Letter dated 8/17/84 from James J. Krieger

R-1 East Orange school district letter dated May 24, 1990 from Kenneth King
R-2 GA Agency Corp Chart Available Job '83-89

R-3 GA Agency # of teachers placed by discipline

R-4 “ Applications for help” 36 pages

R-5 Teacher Vacancies 83-89 Livingston

R-6 Teacher Vacancies 83-89 Miliburn
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R-7
R-8
R-9
R-10
R-11
R-12
R-13
R-14

R-15
R-16
R-17

R-18

R-19Ev.
R-20

R-21
R-22

J-1
J-2
J-3

Teacher Vacancies 83-89 South Orange-Maplewood
Teacher Vacancies 83-89 Montclair

Teacher Vacancies 83-89 Cedar Grove

Newark Star-Ledger newspaper teaching positions lune 1-8, 1989
p. 46 beginning w/question 76

p. 47 (F)

p. 14 starting question 25,26 & 271

{a) p.86question 141

{b) 142{a)to (k)

(¢} 142 (a)to{k)cont.

p. 62 question #102

P. 78 question 128

(a) p.6question12

(b} {2)13(a)

() {3) Mountain Lakes

{a) page question 167
{b) Rita Peretz - page continued 16_8

p. 94 question 154

(a) Letterto Mr. Stardated 8/19/89
{b) Letter to Mr. Star dated 9/5/89

p. 22 starting question 38
Letter from Lynn Antonacci dated June 11, 1990

Teacher List date of RIF and Certification
Supplemental Teachers Salary Guide. Date of hire and date of RIF
Stipulations

Stipulations
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Stipulated Exhibits:

Supplemental Teachers Salary Guide

Agreement between West Orange Education Association and the West
Orange Board of Education, 83-85

Memorandum of Agreement between the Board of Education of the
Township of West Orange and the West Orange Education dated October
13, 1987

Agreement between West Orange Board of Education and the West
Orange Education Association, 87-90

Letter from Barbara Davis dated August 7, 1989 to Mr. Star

Letter from Edith Ratner re: West Orange Supplemental Instructors Assoc.
vs. Board of Education of the Township of West Orange, Essex County

Earnings record, Doris L. Passner
Earnings record, Shirley Blank
Earnings record, Esther Kaplan
Earnings record, Florence Shifman
Earnings record, Constance Afromsky
Earnings record, Rita Peretz

Earnings record, Florence Berk
Earnings record, Rita Zimring
Earnings record, Marcia Grossman
Earnings record, Paula T. Kolin

Earnings record, Rosemarie Ziegler
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WEST ORANGE SUPPLEMENTAL

INSTRUCTORS ASSOCIATION ET AL.,
PETITIONERS, '
v. " COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- ) DECISION
SHIP OF WEST ORANGE, ESSEX :
COUNTY,
RESPONDENT .

The record and initial decision rendered by the Office of
Adminigstrative lLaw have been reviewed. The parties' exceptions were
timely f£iled pursuant to N, J.A.C. 1:1-18.4. The '"supplement” to the
Board's exceptions was not timely filed pursuant to that
regulation. The parties' exceptions are summarized below.

1. PETITIONERS' EXCEPTIONS

Petitioners except to the ALJ's conclusion that Rosemarie
Siegler was not entitled to any award of back pay because she did
not make reasonable and diligent efforts to gain employment and
thereby mitigate any damages in this case. They urge that sghe
should not be disqualified from her award just because she was hired
by the West Orange Board of Education, and not another district. As
to this, petitioners aver that it was reasonable for Ms. Siegler to
take the resource room pogition offered by the Board upon her being

riffed from her supplemental position and not to look elsewhere for
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a position. Such acceptance of the position offered by the Board
demonstrates that> she did mitigate her damages. (Petitioners’
Exceptions, at p. 2)

Petitioners also except to the ALJ's determination to deny
their motion for reimbursement for uncompensated medical and dental
expenses they incurred. They rely on the arguments submitted in
their July 2, 1990 Proposed Findings of Fact and Conclusions of Law,
in particular Point IV which argues that the Appellate Court in
deciding petitioners' entitlements in this matter should have ruled
that they be reimbursed for unrecompensed medical and dental
expenses. (Id.)

Petitioners' third exception points out a typographical
error on page 5 of the initial decision wherein the name of Shirley
Blank is 1listed rather than that of Paula Rolin. Petitioners are
correct with respect to this typographical error which is corrected
herein,

In addition to the above, petitioners object to the ALJ's
denial of pre- and post-judgment Vin’terest and the fact that she did
not increase their award of back pay by the amount that each
received through unemployment compensation, given that the ALJ ruled
that unemployment compensation would not constitute an amount by
which back pay would be decreased.

Before addressing the Board's exceptions, the Commissioner
will render his decision with respect to petitioners' exceptions.
Ags to Rogemarie Siegler, the Commissioner is in agreement with
petitioners that the ALJ erred in determining that Ms. Siegler had

no entitlement to an award of back pay because she did not attempt
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to get a job in another district upon her agsignment to a position

as resgource 'toom teacher in the West Orange School District
following the reduction of force which eliminated her supplemental
teacher position.

Had petitioner refused to accept or had she resigned from a
teaching position following the reduction in force, she would have
forfeited her tenure rights and therefore any entitlements for back
pay and emoluments. See Migek v. Board of Education of the Township
of Willingboro, Docket #A-4913-79 (App. Div. May 7, 1981) and the
State Board of Education decision in Irene Bartz v. Board of

Education of the Township of Greenbrook, August 7, 1987. Further,
when petitioner became a resource teacher, she had a statutory

entitlement to suffer no reduction in salary since she was a tenured

teacher. N.J.S.A. 18A:28-5 (See also the State Board of Education

decision in Hamilton Township Supplemental Teacher's Association et

al. v. Board of Education of Hamilton Township, decided September 3,
1986, Slip Opinion, at p. 15.) Accordingly, the ALJ's determination

denying Ms. Siegler's claim for back pay is not adopted by the
Commissioner.

With respect to the medical and dental reimbursement issue,
the Commissioner is in complete agreement with the ALJ that the
medical and dental reimbursement sought by petitioners was excluded
by the Appellate Division when affirming the decigion of the State
Board of Education relative to the types of entitlements owing the
petitioners in this matter. Therefore, petitioners' arguments

regarding this issue are deemed unpersuasive.
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Upon review of petitioners' position regarding pre- and
post-judgmént interest, the Commigsioner affirms the findings and
conclusions of the ALJ that there has been no showing that the
criteria for the award of such interest contained in N.J.A.C.
6:24-1.18(c)l and 2 have been met.

Further, upon review of the record and careful
congideration of the arguments of the parties with respect to the
issue of whether the sum received for unemployment benefits should
be deducted from any back pay award ordered for petitioners, the
Commissioner determines that such sum shall be deducted. The
Commissioner has previously congidered and rejected the
applicability of Sporn, supra, to back pay awards of teaching staff

members employed by public schools in Ujhely v. Board of FEducation

of the City of Linden, 1985 $.L.D. 1329. 1In the Sporn matter the

Law Division Court dealt with a private employer, whereas Ujhely
dealt with the issue of mitigation of damages in the public sector.
In the Ujhely case, the Commissioner agreed with the Board's
argument that the general publice ’would pay tuice if the sum of
unemployment compensation were not deducted from a back pay award to
a public employee. Moreover, subsequent to the Sporn decigion, the

Appellate Court in Willis v, Dyer, 163 N.J. Super. 152 (App. Div.

1978) allowed a public employer to deduct the sum of unemployment
benefits from the plaintiff’s back pay award. It stated:

*x%We are gatisfied that plaintiff is entitled to
2 back pay award for the period during which he
normally would have been reinstated -- April 19,
1976 through December 31, 1976 -- less such
amounts as he received as unemployment
compensation during that period.»*»
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Although the unemployment compensation benefits
plaintiff received are to be deducted by the
township from the back pay due him, and in that
gense “mitigates" that award, such benefits are
not the kind of mitigation contemplated by law
which would permit consideration of the allowance
of counsel fees in connection with the
proceedings below. See Perrella v. Jersey City
Bd. of Ed., 51 N.J. 323, 343-344 (1968); Golaine
v. Cardinale, 142 N.J. Super. 385, 402-404 (Law

biv. 19765 . Unlike  earnings from other
employment, the unemployment compensation

benefits received by plaintiff during the period
that he is awarded back pay are recoverable by
the State from him, or where, as here, they are
deducted from the award, from the township.
Labor and Industry Dept. v. Smalls, 153 N.J.
Super. 4 (App. Div. 1 ): Caldwell v,
Disability Insurance Div., 145 N.J. Super. 206

(App. Div. 1976).%%* (163 N.J. Super. at 164-165)
II. BOARD'S EXCEPTIONS

Initially, the Board excepts to the statement on page 5 of
the initial decision which indicates that Rita Peretz is claiming
$152,810 in back pay. It points to Ms. Peretz's admission on the
record that she was unavailable for full-time employment during the
1988-89 gchool year due to her mother's illness and that she was not
requesting money for that school year. See page 16 of the initial
decision, the amended stipulation of facts (Exhibit J-4, at p. 2)
and Peretz's testimony (T 6/7/90 at 28). It is, therefore, the
Board's position that the ALJ erred in not reducing Peretz's claim
for back pay by the amount she would have earned during the 1988-89
gchool year, $36,660.

Upon review of this exception, the Commissioner determines
that an error was made by the ALJ and Peretz's back pay claim is not
$152,810 but $116,150. See Exhibit J-4, p. 2.

The Board strenuously objects to the ALJ's conclusion that

12 of the 13 petitioners made reasonable and diligent efforts to
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mitigate their damages against the Board. It cites, inter alia, a
1981 New Jersey Supreme Court decision which addressed the issue of

mitigation, stating:

In order to invoke mitigation there must, of
course, be available jobs. In their absence,
mitigation i3 not  feasible. Further, if
positions are available, mitigation will apply if
the claimant has not made a reasonable and
diligent effort to obtain other employment.
Goodman v. London Metals Exchange, Inc., 86 N.J.
19, at 36 (1981).

It is the Board's position that it presented ample evidence

of the availability of full-time teaching positions in Essex County
and contiguous area during the period under dispute in this matter,

1983-1989. As to this it states:

***It was also elicited from petitioners’' own
testimony that they, for the most part, never
even applied for those positions. Instead,
petitioners appeared <content to engage in
part-time or substitute teaching, or work for
their husbands, or operate small businesges from
which they derived little or no income. They
clearly failed to make reasonable and diligent
effort to mitigate.

(Board's Exceptions, at pp. 3-4)

The Board's exceptions set forth a lengthy recapitulation
of the testimony of its witnesses regarding the availability of jobs
during the period 1983-1989 and cite documentation £from the
transcripts of the proceedings and the initial decision to support
that the ALJ erred in determining that 12 of the petitioners had
mitigated their damages for back pay. (Id., at pp. 2-13)

In summary, the Board urges that

***Clearly, based on the above, petitioners made

varying efforts to mitigate their damages. Most

of the petitioners failed to apply to many of the

local school districts (most notably Newark and

East Orange). Because of the size of the Newark
and East Orange districts, and because of their
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proximity to West Orange, it would be logical
that any ''reasonable and diligent" job search

would include applications to them. Also,
teaching salaries offered in those districts are
comparable to salaries with respondent, Iz

petitioners choose not to pursue work in a
particular school district because it is urban or
because it is supposedly unsafe, that is their
prerogative. However, respondent should not be
obligated to compensate petitioners for their
selectivity.

It appears from all the testxmony and evidence
produced at hearing that petitioners, excepting
Grossman and Afromsky (the single parents), were
content to mostly work part-time, as they had
during their days of supplemental teaching. How
else can it be explained ¢that 7 of the
petitioners (Rolin. Zimring, Davis, Berk, Peretz,
Blank and Passner), over six years, failed to
secure full-time employment of any nature at any
time?

Almost all of the petitioners discontinued their
employment searches within a year after their
"rifs," about the same time their unemployment
compensation expired. Respondent should,
therefore, not be ordered to pay petitioners for
the ?etiod subsequent to the dates on which
petitioners ceased seeking full-time work.

By any measure, bow can it be sajid that, for a
8ix year period, 12 of the 13 petitioners fairly
and honestly mitigated their damages? How can it
be ruled that they made a "bona fide" effort to
acquire full~time employment? (Id., at pp. 15-16)

The Board also argues that the ALJ erred in her reliance on

Rogelle, sgupra, to determine that the 12 petitioners made diligent

efforts to mitigate. It urges that the Court in Rogelle found that
the defendants failed to provide any proof of available sources of
similar employment and consequently it could be determined that the
plaintiff had put forth a reasonable effort to secure other
employment. As to this, the Board reiterates that it has produced

ample proof of availability of full-time teaching positions in the

- 38 -

38




You are viewing an archived copy from the New Jersey State Library.

area of West Orange which paid comparable salaries and which
petitioners did not pursue with proper diligence. (Id.)

Upon an extremely careful and thorough review of the record
in this matter, the Commissioner is in agreement with the ALJ's
analysis of the case law on mitigation which indicates that (1) an
individual must exercise reasonable diligence and ordinary care to

mitigate damages, Agsocigted Metal, supra; (2) honest attempts to

mitigate should be liberally construed; (3) the burden of the facts
in mitigation of damages rests with the breaching employer, Roselle,
supra; and (4) the amount of an award to a wrongfully discharged
employee is also subject to mitigation by the amount which could

have been earned by the employee, Miele, supra. (Initial Decision,

at pp. 20~-22)
The Commigsioner does not, however, agree with the ALJ's

apparent reliance on Passino, gupra. 1912 New Jersey Supreme Court

case, and her conclusion that any reasonable, bona fide effort to
obtain employment, whether self-employed or employed by another, is
sufficient to demonstrate that one has mitigated damages without
citation and careful consideration of a far more current and

definitive discussion of the issue of mitigation by the New Jersey

Supreme Court articulated in Goodman v. London Metals Exchange,
inc., 86 N.J. 19 (1981). That decision states, inter alia, that:

Mitigation depends upon the facts of the casge.
If the claimant has actually obtained other
employment, it is simple enough to credit the
employer with the amount of those earnings.
Beyond that, there are szveral complications. 1In
order to invoke mitigation there must, of course,
be available jobs. In their absence, mitigation
is not feasible. Further, if positions are
available, mitigation will apply if the claimant
has not made a reasonable and diligent effort to
obtain other employment. It is possible that
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even though such an effort was made, the claimant
may not have been. successful finding work. 1In
that gituation  mitigation would not be
appropriate.

Another factor which must be considered is the
nature of the other positions available. It has

een held 1n a breach of employment contract
context that mitigation depends on the time lost
"before similar employment can be obtained by
uging proper diligence." Larkin v. Hecksher, 51
N.J.L. at 138; Annotation, "Nature of alternative
employment which employee must accept to minimize
damages for wrongful discharge,” 44 A.L.R. 3d
629, 641-643 (1972). Similar employment refers
to the nature of the activity, location and rate
of compensation.

The first characteristic, the nature of the work,
involves flexibility. Professor Corbin in his
treatise on contracts recites:

The employee, instead of remaining
idle, is expected to get other service
of a like character if he can do s0 by
making a reasonable amount of effort.
[5 A. Corbin, Corbin on Contracts sec.
1095 at 516 (196%4); emphasis supplied]

What employment is "of a like character" shouid
be determined by analyzing the particular
regponsibilities and skills of the job the person
was denied.*** Employment which 1is unsuitable
and demeaning when compared with the job to which
the individual was entitled is not comparable.
Furthermore, in addition to the nature of the
work, comparability of job location and amount of
pay may be considered as well. Thus it may be
unreasonable to apply mitigation principles when
the available job would require the applicant to
move his home or to accept a substantial
reduction in pay.

An analogous sgituation exists under New Jersey's
Unemployment Compensation Law, N.J.S.A. 43:21-1
et seq., which provides that a claimant is

disqualified for unemployment benefits if he does
not accept available suitable work.*#+

*

However, the degree of comparability required is
not static. With the passage of time circum-
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stances may dictate that the claimant lower his
sights and accept employment with lower pay, with
different work, or at a more distant location.

*hx

If, after a reasonable amount of time, an
employee has been unable to secure closely
comparable employment, available employment may
be determined by expanding the type of service
gought, provided he ig suited, or by reducing the
salary demanded, or by enlarging the geographical
area in which the individual should accept
employment. The lower sights principle, however,
should not be automatically applied. Its
applicability depends not only on the pagsage of
a reasonable period of time, but also on the
circumstances peculiar to the individual
involved. Thege circumstances include the other
gkills or gqualifications possessed by the
applicant and whether the employee's family
status reasonably justifies enlarging the work
locale. Other considerations are the amount of
the salary reduction, the ¢type of alternative
employment, and the impact these factors may have
on the individual's future. The 1lower sights
principle is to be applied with caution -- for
measured against the policy of promoting produc-
tion and employment is the counter policy of
righting the wrong attributable to an unlawful
discrimination3. wxx

3 We note that an employee who lowers his
sights too soon by accepting lower paying work
ma§ be subject to a reduction inm an amount
eguxvale[nt 5 toNLRtB at whic e shoul have
accepted. ee v. Madison Courier, Inc., 472
F.2d4 1307 (D.C.Cir.1972), on remand 202 NLRB 115
(1973), enforcement  den. 505 F.23 391
{D.C.Cir.1974). 1In this regard, courts should be
particularly careful to resolve doubts in favor

of the employee. (emphasis supplied)
(86 N.J. at 36-40)

e

The court further elaborated on the issue of mitigation to
include the gtandard of review to be employed.

Mitigation, including the lower sights principle,
is an affirmative defense and the burden of
proving the appropriateness of its application
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rests on the wrongdoer, in this case the
employer.***  Sandler v. Llawn-A-Mat Chemical &
Equipment Corp., 141 N.J. Super. 437, 455 (App.
Div. 1976), certif. den. 71 N.J. 503 (1976);
Roselle v. la Fera Contracting Co., 18 N.J.
Super. 19, 28 (Ch. Div. 1952); 5 A. Corbin
Corbin on Contracts sec. 1039 at 251 (I96&4). <Cf.
Sommer v. Kridel, 74 N.J. 446, 457(1977) (burden
on landlord to prove he exercised reasonable
diligence in attempting to re-let premises). The
employer may establish a prima facie case by
first ghowing that comparable employment
opportunities were available and, if the lower
sights doctrine is applicable, that there were
other suitable jobs. The burden of going forward
would ¢then shift to the employee who may
introduce evidence that comparable employment did
not exist, that reasonable and diligent efforts
on his part had not been successful, or that the
circumstances did not justify acceptance of a
dissimilar job. Whether the individual sought a
job or not would be irrelevant in the absence of
the existence of a pogition. Contra, NLRB v.
Madison Courier, 472 F.2d 1307, 1319 (D.C. Cir.
1972), on remand 202 NLRB 115 (1973), enforcement
den. 505 F. 24 391 (p.Cc. <Cir 1974); Falls
Stamping & Welding Co. v. International Union,
485 F.Supp. 1097, 1145 (N.D. Ohio 1979). So, 1if
the proofs show that joba were not available,
mitigation would not be in order. Assuming jobs
were available if . the complainant had
unguccessfully expended reasonable efforts _and
lowered hig sights, if appropriate, no reduction
in the back pay award would be warranted. The
ultimate burden of persuasion restg on the
employer.*** (emphasis supplied) (Id., at 40-41)

The Commigssioner addressed the issue of mitigation in

Zielingki wv. Board of Education of Guttenberg, 1981 S.L.D. 759,
aff'd State Board 1982 S.L.D. 1600 wherein it was determined that

the petitioner engaged in efforts to mitigate damages by seeking
teaching positiong in the first two years of her wrongful dismissal
but not the third year. It was thus determined that efforts to
mitigate had to occur with each new school year. This is to be

expected because new vacancies rise each new school year.
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Thorough examination of the record clearly supports that

the Board has established a prima facie case that there were ample

comparable employment opportunities in the Essex County area. For
example, the testimony of Dr. King (T6/4/90 at 11-12) indicates that
there were available hundreds of elementary teaching positions, 73
gecondary positions, and 25 special education during the disputed
period herein, "the 1983-84 school year through the 1988-~89 school
year. See also Exhibit R-22. In Newark, where figures were
available for only three of those sachool years, 1986-87 through
1988-89, there were nearly 200 elementary and 66 gpecial education
positions available. (Exhibit R-22) Moreover, the testimony of one
of the petitioners, Constance Afromsky, relates how she walked into
the personnel office of the Newark School District two days prior te
the opening of schools in September 1983 and was handed a list of "a
lot” of schools with openings for full-time elementary teachers.
She secured an elementary teaching position immeédiately. (T6/6/90
at 13-16)

The testimony and exhibivts offered by Dr. Alexander, the
owner of a teacher employment agency, and Irma Solomon, the Board's
assistant school business administrator who gathered additional data
on available teaching opportunities in the geographic area, also are
supportive of the Board's claim that there were comparable positions
available during the disputed period. (T6/4/90 at 20-34, 59-72;
Exhibits R-2 to R-8)

The next gquestion to be answered 1is whether or not
petitioner undertook reasonable, diligent efforts to secure

available comparable teaching position throughout the duration of
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the wrongful dismissal and not just during the period that

unemployment compensation was being received. The Commissioner is
in agreement with the ALJ that Petitioners Marcia Grossman and
Constance Afromsky demonstrated appropriate mitigation of damages in
that each obtained comparable employment during the disputed
period. So too has Rosemarie Siegler for reasons stated above.
Rita Zimring also has demonstrated proper mitigation. Upon being
riffed from her supplemental position in June 1983, Zimring remained
in the employ of the Board as a part-time teaching staff member
until 1987. Had she refused the position or resigned from same, she
would have jeopardized her tenure rights and back pay award as set
forth in Bartz, supra. Upon being riffed again in 1987, she secured
a position in East Orange with the Essex County Educational Services
Commigsion. Each of the remaining petitioners shall be discussed
below.

Shirley Blank was riffed in June 1984. She possesses
certification as an elementary teacher and teacher of the
handicapped, the latter of which she acquired after being riffed.
The record supports that Blank engaged in some efforts to secure
comparable employment through her period of unemployment
compensation, June 1984 - January 1985. She testified that she made
formal applications to school districts only during 1984 and 1985.
(T6/4/90, at 100-101) Her testimony indicates that she applied to 8
of the 21 districts in Essex County. (Id., at 90-91) These
districts did not include inner city school districts or districts
that she deemed not appropriate to her suburban experience. (Id.,

at 95-98) She acquired a pari-time position in November 1985 in the
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Montclair School District as a resource room and supplemental
teacher which she held until June 1987. During the five years of
wrongful dismissal, Blank had an average annual sgalary of $6,910
(Exhibit J-3). In 1988 she earned approximately $90 and $144 in
1989. (Id., at 83-84)

Upon careful consideration of the record with respect to
Shirley Blank's circumstances, the Commigssioner rejects the ALJ-'s
conclusion that Blank exercised reasonable and diligent effort to
obtain employment comparable to the position she held in West
Orange. Initially, it is stressed that she limited her inquiry to
only sufficiently suburban districts. This does not constitute a
reasonable and diligent effort to pursue available comparable
positions. The fact that she accepted in November 1985 part-time
work, in the face of a record which amply supports the availability
of employment comparable to that which she held in West Orange, does
not support reasonable, diligent effort to mitigate her damages such
that her back pay award should not be reduced. Horeover, her
efforts to mitigate damages after leaving her part-time Montclair
position were patently unreasonable and totally 1lacking in
diligence. (Id., at 100-101)

Accordingly, it is determined that Shirley Blank failed in
her responsibility to mitigate damages and therefore she is entitled
to back pay from June 1984 to November 1985 only.

Esther Kaplan was riffed from her teaching position in June
1984, She is certified in the elementary, business and social
studies areas. She unsuccessfully sought employment in nine

districts  in the area during the summer of 1984 including wurban
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school districts such as Newark, East Orange and Orange. She

acquired a position as an accounting clerk in private industry i#
the fall of 1984 and remained in such employment until reinstated to
a teaching position in West Orange in September 1989. During the
five-year period she did not pursue employment in school districts
because she did not want to jeopardize the position she held. She
earned §90,516 during her five years of employment as an accounting
clerk for a yearly average of §18,103.

Upon review of Kaplan's circumstancesg, it is determined
that she made reasonable, diligent effort to mitigate her damages.
Her average annual salary was more than the amount that the Board
accorded to Rosemarie Siegler for full-time, teaching employment in
the district in 1984. Further, that annual average 1is deemed
sufficiently comparable to the mandated minimum teacher salary
enacted by the Legislature in 1986 ($18,500) to warrant a
determination that she properly mitigated her damages through the
attainment of comparable, though different employment.

Florence Berk was also riffed in June 1984. She is
certified as an elementary teacher, business teacher and social
studies teacher. Her testimony indicates that she engaged in what
she congidered to be a "masgive mailing' to districts and formally
applied to six districts during the period of June 1984 - March 1985
when her unemployment compensation ran out. Commencing in March
1985 she became a substitute teacher in West Orange until reinstated
to a full-time pogition in 1989. During that period she applied for
full-time teaching employment only in West Orange. She did mnot

apply to Newark as her experience was suburban. During the
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five-year period she earned $47,073. (T6/5/90, at 112-140; Ex.
J-3) The ALJ awarded her $137,542 in back pay.

Upon comsideration of Berk's circumstance, it is determined
that she failed to engage in reasonable, diligent efforts to
mitigate her damages. Berk's employment as a substitute teacher
does not qualify as employment as a teaching staff member as it was
per diem in nature. In deciding to restrict her attempts to find
comparable employment to West Orange from 1985-1989, Berk failed in
her obligation to mitigate her damages. Her efforts to mitigate her
damages during the period June 1984-March 1985 are deemed to be
sufficiently reasonable and therefore back pay is limited to this
period.

Barbara Davis was riffed in June 1983. She is certified as
an elementary teacher and reading teacher. During the sgix years
after sghe was riffed she earned $28,394, including wunemployment
benefits, which constitutes an average yearly salary of $4,732. She
testified that she contacted 31 school districts in 1983 and 1984

but after an initial phone contact, if the district did not gend her

an application, she did not continue her efforts to apply unless it
was a district in which she would have liked to teach. She declined
a part-time teaching position in basic gkills in East Orange in 1983
and after 1984 stopped applying to school districts. (T6/5/90 at
145~-156) She did not apply to Newark because she was afraid. (1d.,
at 168) Following her being riffed she worked briefly on a
part-time basis as a manufacturer's representative and after giving
up on education positions in 1984 she became self-employed in her

own jewelry business in which she made little or no money.
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Upon consideration of Barbara Davis' circumstances, the

Commissioner finds and determines that she did not make réasoaable
and diligent efforts to find comparable employment. Even assuming
arguendo that she had justifiably lowered her sights after
reasonable efforts to mitigate, turning down a part-time teaching
position in 1983 in favor of part-time employment as a
manufacturer's representative and self-employment in a jewelry
business which yielded only a yearly average income of approximately
$4,000 does not constitute reasonable mitigation.

Accordingly, Davis is not deemed to be entitled to back
pay, except for the period of her unemployment compensation, for
failure to mitigate her damages.

Edith Ratner was riffed in June 1984. She is certified as
an elementary teacher. She testified that she never applied to any
gchool district for comparable employment after her unemployment
benefits expired in November 1984:. (T6/6/90 at 39 and 43) During
that period she applied to six districts (id., at 37-38) and for
non-teaching jobs such as a receptionist. She earned $56,512 during
the five-year period of Ther wrongful dismissal, including
unemployment benefits, which constitutes an annual average salary of
$11,302.

In August 1985, approximately nine months after ceaging to
apply to school districts for comparable employment, her husband, an
orthodontist, approached her about working for him doing the duties
of a receptionist, keeping the books and managing the office. (Id.,
at 36 and 45-46) She made no attempts to find a teaching position

after beginning work for her husband because her husband told her he
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could not do without her as she was the best receptionist he ever
had. (Id., at 47) ‘

Upon consideration of Ratner's circumstances, the
Commigssioner finds and determines that she did not make reasonable
and diligent efforts to secure comparable employment in order to
mitigate her damages. Failing to seek comparable teaching
employment after the fall of 1984 is deemed to be grossly

unreasonable and lacking in diligence to mitigate. Even when she

secured employment, it was due to her hugband approaching her to
work for him.

Accordingly, Ratner is found not to be entitled to back pay
for failure to mitigate her damages except for the period June
1984 - November 1984.

Doris Passner was riffed in June 1984. She is certified as
an elementary teacher. During the five-year period of her wrongful
dismissal she earned $12,330, including unemployment compensation
benefits, which constitutes an average annual salary of $2,466. She
did not apply for comparable employment in school districts after
her unemployment benefits expired' in February 1985. All contact
with school districts was done in 1984. (T6/6/90 at 60-61) She
formally applied to eight districts during her unemployment
compensation period and did not apply to 14 of the 21 districts in

Essex County. (Id., at 58-60)

In September 1985, Passner became employed as a part-time
tutor at Bloomfield College working 10-18 hours a week. She did not
pursue employment comparable to that which she held in West Orange

because she liked what she was doing. (Id., at 61-64)
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Upon consideration of Passner's circumstances, the
Commissioner finds and defermines that she did not engage in
reagonable and diligent efforts to mitigate her damages and
therefore is not entitled to back pay except for the period June
1984~February 1985.

Rita ©Peretz was riffed in June 1983. She holds
certification as an elementary teacher énd teacher of the
handicapped. During the six-year period of her wrongful dismissal
she earned $36,880, including 13 weeks of unemployment compensation,
which constitutes an annual average salary of §6,146. Her only
employment from 1983-1989 was as an office temporary worker and
part-time work for her husband's dental laboratory. She formally
applied to only three school districts after her riffing, otherwise
depending on phone contact to districts. (T6/7/90 at 5-21) Once
her unemployment benefits stopped, she ceased seeking employment
comparable to her position in West Orange. (1d., at 34)
Interestingly, although she worked for two temporary employment
agencies, she did not register with an employment agency for
teachers. She turned down an offer to be special education aide in
West Orange in 1983 following her riffing in 1983. The Commissioner
notes for the record, however, that she was not at that point in
time obligated to take such a position because an aide's position is
not that of a teaching staff member since a teaching certificate is
not reguired.

Opon  review of Rita  Peretz's circumstances, the
Commisgioner finds and determines that she failed in her

responsibility to engage in reasonable and diligent efforts to
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secure comparable employment as a teacher in order to mitigate her
damages. Application to three districts and phone calls to others
during the period of unemployment compensation is deemed grossly
inadequate effort to mitigate, given the record in this matter which
establishes ample opportunities for elementary and special education
teachers. Petitioner's choice to lower her sgights to part-time
office work after her 13 weeks of unemployment compensation should
not lead to the result that she receive $116,150 in back pay award
with public funds.

Paula Kolin was riffed in June 1984, She holds
certification as an English and social studies teacher. During the
period of her wrongful dismissal, she earned $39,343, including
unemployment compensation, which constitutes an annual average
salary of $7.868. Her testimony indicates that she did not continue
to seek comparable enmployment after 1984. (T6/7/90 at 49) Her
efforts to seek comparable employment included application to six
school districts out of 21 in Essex County, the Essex County
Educational Services Commission and a private school, Kushner Hebrew
Academy. (Id., at 47, Exhibit R—lé) Ms. Kolin also testified that
she made phone contacts and sent letters of interest to numerous
other school districts. She engaged an employment agency but not
one for teaching positions. (Id., at 43) She did not apply to
Newark because she 'could not abide a system of containment” which
she defined as being related to discipline problems. (1d., at
44~-45, 65-66) She did not reapply to districts contacted in 1984
because she did not think that necessary. (Id., at 65)

In 1985 her husband had a serious heart attack and she

began to work part time to asgsist him in his CPA practice. In 1987
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she accepted employment 10 hours a week in the private academy

previougly mentioned as a math teacher which she had until her
husband became ill again in 1988.

Upon review of Paula Kolin's circumstances, the
Commigsioner determines that she did not engage in reasonable and
diligent efforts to seek comparable employment so as to mitigate her
damages. Her efforts to secure comparable employment were minimal
at best and did not extend beyond 1984. It is therefore determined
that she is entitled to back pay only for 1984.

Florence Shifman was riffed in June 1984. She is certified
in English and social studies. During the five-year period of her
wrongful dismissal she earned $16,942, including unemployment
benefitg, which constitutes an annual average salary of $3,388. Her
tegstimony indicates that after her unemployment benefits expired,
ghe did not continue to seek comparable employment. (Id., at 74)
During 1984 she applied to two districts. She further testified
that if a distriet did not send her an application after she made a
phone contact, she did not follow up with the district. Nor did she
go personally to any districtas or engage a teacher employment
agency. She did not apply to Newark because she did not think she
could cope with it nor did she apply to other urban districts imn the
area such as ?:ast Orange. After the unemployment compensation
expired in 1984, she ceased applying for teaching positions. (Id.,
at 74-79)

After her unemployment benefits expired, Shifman ran a gift
shop with her daughter. The business was purchased for them by

their husbands. She worked at this for two years but earned no
- 52 -
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money whatsoever nor did she receive any money when it was sold in
1987. She had no experience in running a buéiness prior to
undertaking the venture. (Id., at 72-79)

In 1987 after the sale of the gift shop she did not attempt
to find employment as a public school teacher. She became a
teacher's aide at the Kushner Hebrew Academy 20 hours a week in 1987
until 1988 when she became ili.

Upon review of Florence Shifman's circumstances, the
Commissioner finds and determines that she did not exert reasonable
and diligent efforts to secure comparable employment so as to
mitigate her damages. Her efforts to secure same were woefully
inadequate and they ceased at the time her unemployment benefits
expired. ©She is therefore found not to be entitled to the $146,248
in back pay she claims. Back pay shall be limited to the period
July 1, 1984-December 31, 1984.

Accordingly, the recommended decigion of the Administrative
Law Judge is affirmed as it relates to the denial of pre- and
post-judgment interest and reimbursement of uncompensated medical
and dental benefits. Reversed is ﬁer determination not to allow
back pay awards to be reduced by the sum of unemployment
compensation benefits. Willis v. Dyer, supra, and Ujhely, supra

The back pay awards to Constance Afromsky, Edith Kaplan,

Marcia Grossman, and Rita Zimring are affirmed, while the denial of
back pay to Rosemarie Siegler is reverzed. The back pay awards to
the other eight petitioners are modified as set forth above for
petitioners®' failure to make reasonable and diligent efforts to
obtain comparable employment after their unemployment compensation

benefits expired. Goodman, gupra, and Zielingki, gupra
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Given the above determinations,

the Commissioner orders

back pay to be awarded for the following periods of time:

Petitioner Period of Back Pay

Shirley Blank July 1, 1984 - November 1, 1985
Marsha Grossman July 1, 1984 - September 1, 1989
Rita Zimring Y July 1, 1983 - September 1, 1989
Esther Kaplan July 1, 1984 - September 1, 1989
Florence Berk July 1, 1984 - March 31, 1985
Barbara Davis July 1, 1983 - January 1, 1984
Constance Afronsky July 1, 1983 ~ September 1, 1989
Edith Ratner July 1, 1984 - December 1, 1984
Doris Passner July 1, 1984 - February 28, 1985
Rosemarie Siegler July 1, 1984 ~ September 1, 1989
Rita Peretz July 1, 1983 - December 31, 1983
Paula Kolin July 1, 1984 - December 31, 1984
Florence Shifman - July 1, 1984 - December 31, 1984

JANUARY 9, 1991

DATE OF MAILING - JARUARY G, 1991

Pending State Board
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WEST ORANGE SUPPLEMENTAL
INSTRUCTORS ASSCCIATION ET AL..

PETITIONERS,
v. " COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- DECISION ON MOTION
SHIP OF WEST ORANGE, ESSEX :
COUNTY,

RESPONDENT . ’ .

Bernard Star, Esq., for Petitioners

Stephen J. Christiano, Esq., for Respondents

Whereas, this matter was opened before the Commissioner of
Education by the West Orange Board of Education on March 14, 1991
through the filing of a motion requesting a stay of the
Commissioner's decision of January 9, 1991; and

Whereas, the Commissioner notes that both parties in this
matter have filed appeals to the State Board, each challenging
certain back pay awards ordered by the Commissioner in his
Januvary 9, 1991 decision; and

Whereas, an affidavit in opposition to the request for a
stay was filed by petitioners on March 12, 1§91; and

Whereas, the Board seeks a stay of the Commissioner's
decision of Janvary 9, 1991 which ordered it to accord to
petitioners back pay for periods of time specified in the decision

based upon the following:
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1. The Board has determined that as a result of
the Commissioner's January 9, 1991 decision

the back salary award owing to the thirteen

petitioners in this matter amounts to
$509,509;

2. On February 8, 1991, the Board's attorney
wrote to petitioners' attorney to confirm an
earlier telephone conversation they had
wherein petitioners' attorney stated that
petitioners would reject the amount
determined by the Board and would appeal
eight of the awards ordered by the
Commissioner;
3. The Board is willing to comply with the
Commissioner‘'s decision of January 9, 1991
but is unable to do so given petitioners’
refusal to accept the awards ordered; and
Whereas, the Board seeks a stay in order to prevent accrual
of post~judgment interest pursuant to N.J.A.C. 6:24-1.16(c)2; and
Whereas, petitioners oppose the granting of a stay on the
grounds that (1) the Board is attempting to penalize them for
exercising their right to appeal the Commissioner’s decision and
(2) the Board should not be relieved of its obligations to pay the
awards and post-judgment interest since not paying is a voluntary
decision on its part; and
Whereas, the Commissioner has reviewed the positions of the
parties and finds no basis for granting a stay because the Board has
not met the standards for granting injunctive relief set forth by

the New Jersey Supreme Court in Crowe v. DeGiocia., 90 N.J. 126 (1982)

since it has failed to demonstrate that:

1. It would suffer irreparable harm if the stay
were denied;

2. It has a likelihood of prevailing on the
merits of its appeal to the State Board;

3. Greater harm would inure to it than
petitioners if the stay were denied; and
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4, The public interest compels the grant of a
stay; now therefore

IT IS ORDERED that the Board pay petitioners the back pay
avard§ directed in the Commissioner's January 9, 1991 decision; and

IT IS FURTHER ORDERED that no post-judgment interest is to
be awarded based upon the fact that the Board has attempted to pay
the awards within sixty days of the precise calculation of monies
owing to the thirteen petitioners, but it has been unable to do so
given their refusal to accept the sums resulting from the
Commissioner's January 9, 1991 decision.

.

C SI@R OF EDUCATION
APRIL 3, 1991
DATE OF MAILING - APRIL 3, 1991
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 8927-89
AGENCY DKT. NO. 330-10/89

NANCY AND GERARD MANGIERI,
Petitioners,
V.

BOARD OF EDUCATION OF THE

BOROUGH OF CRESSKILL,
Respondent.

G. Emerson Dickman Wi, Esq., for petitioners

Harold Ritvo, Esq., forrespondent
{Gruen & Ritvo, attorneys)

Record Closed: May 30, 1990 Decided: November 30, 1990
BEFORE KEN R. SPRINGER, ALJ:
Statement of the Case
This is an action on behalf of a public school student seeking transportation to

and from school pursuant to N.J.S.A. 18A:39-1. Local school districts must transport
students “residing remote from any schoolhouse “ as defined in the regulations.

New Jersey is an Equat Opportunity Employer
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Distance is measured door-to-door "by the shortest route along public roadways or
public walkways.” N.JA.C 6:21-1.3(b).

Essentially the dispute involves a pedestrian crossing or right-of-way over
railroad tracks on a portion of the route proposed by the district. Two issues are
raised: First, whether the pedestrian crossing constitutes 2 “public roadway or
walkway.” Second, whether the pedestrian crossing poses an increased risk of safety
to children utilizing the proposed route.

Procedural History

Petitioners Nancy and Gerard Mangieri filed their petition with the
Commissioner of Education ("Commissioner”) on October 25, 1989. Respondent
Board of Education of the Borough of Cresskill ("Board”) filed its answer on
November 16, 1989. Subsequently, on November 20, 1989, the Commissioner
transmitted the matter to the Office of Administrative Law ("OAL") for hearing as a
contested case. The OAL held a hearing on May 8, 1990. On the date of the hearing,
the parties also submitted written legal memoranda. Aithough the record remained
open until May 30, 1930 for submission of supplemental information, neither party
offered any further evidence. Time for preparation of the initial decision has been
extended to November 30, 1990.

After the close of the record, on September 26, 1990 the Board filed a motion
to dismiss the petition on the ground of mootness. Petitioners filed opposing papers
on October 29, 1930, and the Board filed its reply on November 7, 1990. On
November 30, 1990, the OAL entered an order denying the motion to dismiss.
Hence, this controversy must be resolved on its merits,

Findings of Fact
1. Background Circumstances
Many of the material facts are undisputed. Mr. and Mrs. Mangieri and their

four children reside in the Borough of Cresskill in a section known as the Rio Vista
area. Atthe time of the hearing, one son, age 13, was in the seventh grade of the

59



You are viewing an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 8927-89

Cresskill public school system for the 1989-90 school year. An older daughter, age
16, was enrolled in a parochial high school in a nearby community and two younger
children, ages 10 and 9, were going to parochial elementary school in another
community. Next year, the son in the public system will be eligible to continue in the
eighth grade at the same school. Any of the other Mangieri children might also
transfer to the public system, in which event the younger ones could eventually
attend seventh and eighth grades in the district.

Cresskill’s middle school {grades 7 and 8) and high school (grades 9 to 12) share
the same building located at the northwesterly corner of the borough. Total
enroliment at the building is less than 500 students. School starts at 8:00 a.m. and
fets out at 2:45 p.m. Children do not go home for lunch and are not allowed outside
during lunchtime. Currently, the district does not provide transportation to public
school, except for educationally handicapped and vocational students. No other
parents have requested school transportation, although other families with children
live in the Rio Vista area.

Railroad tracks owned by Consolidated Rail Corporation ("Conrail™) run
diagonally from north to south, bisecting the entire Borough of Cresskill. Students
who live on the eastern side of the tracks must cross them somewhere in order to get
to the school building. There are two competing routes between the Mangieri
home on Jackson Drive on the east side of town and the school building on the west
side near the Demarest border.

One route proceeds along county roads through the main business center and
across the railroad tracks at Veteran's Square, an intersection where “six or seven”
roads converge to form a square. The railroad crossing at this location is controlied
by an electric flashing device and warning bells, but not by a gate or mechanical arm.
Representatives from the County Superintendent’s Office have measured to the
closest door of the middie school and determined the distance to be 11,467 feet or
2.17 miles. The County Superintendent’s Office has “approved” this particular route,
a prerequisite before the local district qualifies for state transportation aid.

An aiternate route traverses smaller residential streets and ends at a cul-de-sac
leading to the newly created pedestrian crossing. In September 1989 Conrail and the
school district entered into a written licensing agreement whereby the railroad

-3-
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granted an easement across its track and rail bed. Grant of the easement is expressly
subject to certain conditions, most notably that the crossing is "for pedestrian use
only,” that it shall be "open only during the hours the school is operated”and that
Conrail retained “the paramount right at all times” to use its tracks. Under the
agreement, the district is obligated to provide "a crossing guard” and to erect and
maintain “an appropriate lock-type gate* which must be kept closed and locked
whenever the crossing is not in actual use.

Construction of the pedestrian crossing commenced shortly after the start of
school in September 1989 and was completed in a few days. It consists of a macadam
blacktop pathway approximately six feet wide and 94 feet long. Only 30 to 40 feet
passes over property owned by Conrail, the remainder over schooi or borough
property. Posts installed at either end prevent vehicular traffic.

At the request of the Board, the County Superintendent’s Office measured the
distance along the alternate route. Officially, the distance was 10,016 feet, which is
544 feet less than two miles. However, the County Superintendent's Office was
unwilling to “approve” the alternate route for transportation aid purposes. In a
letter to the Board, the County Superintendent expressed the view that the shorter
route is not a public roadway or walkway “since it is by way of a roadway
constructed across a railroad.” Admittedly, the County Superintendent’s Office did
not conduct its own safety study or consult with local police about safety conditions.

(2) safety Risks
The factual dispute focused on safety considerations. Petitioners contend that
pedestrian crossing presents "greater risks,” but have offered little proof in support

of that conclusion. As required by the Conrail agreement, the Board has erected a
gate in an existing fence surrounding the school. This gate is supposed to be kept
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locked during the evening. Signs placed strategically along the railroad bed warn
potential trespassers to keep off the train tracks.

Additionally, the municipal government furnishes a “school marshai* to watch
over the location immediately before and after normal school hours. School
marshals are specially trained aduits empowered to issue court summonses. By
comparison, many other railroad crossings in the Borough are not covered by a
crossing guard. Building administrators have also instructed school custodians to
keep an eye on the crossing area during after-school hours and on weekends.
Custodians are responsible for maintenance of the walkway, raking leaves in the
autumn and shoveling snow in the winter.

Mrs. Mangieri testified that on one recent Saturday afternoon the gate was
wide open and children were playing in the area. Board witnesses explained that
the gate is opened for school-related activities and, on this particular occasion, high
school students were taking college entrance exams and the baseball team was
holding practice.

An estimated 50 to 80 school children now use the pedestrian crossing daily.
While the suggestion was made that the new crosswalk “attracts” more children
than in the past, no reliable data was cited. Although the vicinity is “wooded,”
photographs show that the pathway is clear and unobstructed, Fears of increased
likelihood of injury are unsubstantiated and appear exaggerated. No one has been
injured since construction of the pedestrian walkway.

Conflicting testimony was given on the frequency of train traffic. Police chief
Frank Tino indicated that a train passes in midday and another in the early
afternoon, but that "most of the trains come late at night.”. School business
administrator Dr. Stuart Binion, who works in the school building, insisted that trains
pass only at night and never during the school day. Both witnesses agreed that
trains always loudly blow their whistie when approaching the crossing.

Borough officials most familiar with local conditions regard the pedestrian
crosswalk as a safety improvement. Children have historically used this location as a
shortcut to school, despite efforts by the local authorities to stop them. Chief Tino,
who grew up in the community, recalled that youngsters have cut holes in the school
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yard fence and crossed the train tracks at that spot as far back as 1965 when he was
in school. Attempts to discourage the practice by prohibiting the parking of vehicles
on nearby Morningside Avenue did not produce the desired effect. When he first
came to the district as high school principal in 1973, school superintendent Alfred
DiDonato tried unsuccessfully to plug the holes in the fence, but every time one hole
was repaired a new one would take its place. According to this experienced
educator, a controlled walkway is preferable to what was happening anyway.

| FIND that the pedestrian crossing in a quiet residential area is as safe, if not
safer, than the longer route through the more heavily traveled business center.
Cresskill local officials have taken reasonable precautions to protect the safety of
children, including arranging for a crossing guard at peak hours, limiting access
when school is not in session, and grading and maintaining the walkway. Certainly
the formalized right-of-way, constructed with the blessings of Conrail, is much less
dangerous than the prior situation, where large numbers of children crossed the
tracks at unsupervised and unpaved locations.

Conclusions of Law

Based on the foregoing facts and the applicable law, | CONCLUDE that
petitioners’ son fails to qualify for school transportation.

Authority for free transportation to public school derives from Art, Vil §4, 43
of the State Constitution of 1947, which confers on the Legislature the express
power to provide for transportation of school-aged children to and from any school
“within reasonable limitations as to distance.” N.L5.A. 18A:39-1 authorizes a school
board to make rules and contracts for the transportation of students "residing
remote from any schoolhouse.” Courts have required local boards to provide
transportation for children living "remote” from the schoothouse. See West Morris
Reg. Bd. of Ed. v. Sills, 58 N.J. 464, 474 (1971), cert. den. 404 U.S. 986 ( 1971).

State regulations prescribe what is meant by "remote,” which for present
purposes means "beyond two miles.” N.JA.C 6:21-1.3(a). Both parties agree that
the route via the business center is more than two miles and that the aiternate route
via the pedestrian crossing is less than two miles. Thus, the outcome turns on
whether the pedestrian crossing. satisfies the further condition that the route be

-6-

63 .



You are viewing an archived copy from the New Jersey State Library.
OAL DKT.NO. EDU 8927-89

along “public roadways or public walkways.” N.JA.C. 6:21-1.3(b). If so, then
petitioners must lose,

Petitioners argue that the pedestrian crossing cannot be utilized because it is
closed to vehicular traffic. Instinctively that argument makes little sense, since the
entitiement to bussing or other forms of transportation is triggered only for
distances which a child cannot comfortably walk. Vehicuiar accessibility is less
relevant than pedestrian accessibility. Moreover, the rule is phrased in the
disjunctive, either “public roadways” or "public walkways.” The dictionary
definition of a “walkway” is "a passageway used or intended for walking.”
Webster's Third International Dictionary (unabridged ed. 1976). If the rulemaker
had intended to limit the concept to vehicular thoroughfares, then reference to
"roadway” alone would have been enough.

Recent school law decisions confirm that “pedestrian distance and not
vehicular distance is the measure.” Tenzer v. Tenafly Bd. of Ed., 1985 5.L.D. _
{Comm’r May 17, 1985). Petitioners’ reliance on Fairlawn 8d. of Ed. v. Bailey, 1984
S.L.D. _ {St. Bd. Dec. 7, 1984) is misplaced. Although the Commissioner’s decision in
Bailey does suggest that a roadway must be open to vehicular traffic, the final State
Board decision rests on an entirely different theory. Instead, the State Board held
that forcing students to take isolated footpaths and trails through a park “would
impose on them an increased risk of molestation and other threats to the safety of
their person.” (slip op. at 3). Unlike the factual pattern in Bailey, the record here
demonstrates that the pedestrian crosswalk is actually less hazardous than any other
available route.

Finally, petitioners urge that the pedestrian crossing cannot be considered a
“public” walkway because of restrictions as to who may use it and when it may be
used. Conrail has formally dedicated a portion of its property to public use. Accessis
provided to all persons with legitimate school business during regular school hours.
Reasonable restrictions are imposed to minimize the risk of harm and to provide the
children with safe passage to school.

Such provisions do not destroy the public nature of the arrangement, any more
than a public library would lose its status because it closes its doors at night or a
public schoo! would loses its status because it prohibits unauthorized visitors from
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wandering the hallways. Even a driveway of a private school may be “public” in this
general sense, provided that “individuals having legitimate dealings with the
school” regularly use the driveway to get to and from the school premises. Nelson v.
McCaffery, 1989 S.L.D. _ (Comm'r April 4, 1990), aff'd St. Bd., appeal docketed, No.
A-218-90-T2 {N.1. App. Div.,, filed Sept. 10, 1990). It would surely defeat the
overriding safety concerns if responsible school and police authorities were
inhibited from planning safer and more direct walking routes to school.

Order
It is ORDERED the relief requested by petitioners is denied,

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final decision in this matter. (f the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.5.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision
was mailed to the parties, any party may file written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 West State Street, CN
500, Trenton, New Jersey 08625, marked “Attention: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.

Nov. 30, 1990 K . pn:

Date KEN R. SPRINGER, ALJ
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No.

-1

32

P-1

P-2

APPENDIX
List of Witnesses
Nancy Mangieri, parent
Frank Tino, chief of police, Borough of Cresskill

lames Anzenvino, transportation program monitor, Bergen County
Office of Education

Dr. Stuart Binion, school business manager, Cresskill school district

Alfred DiDonato, superintendent of schools, Cresskill school district

List of Exhibits
Description

Copy of a letter to the Cresskill Board of Education from the Bergen
County Office of Education, dated April 7, 1989

Copy of a letter to the Cresskill Board of Education from the Bergen
County Office of Education, dated May 2, 1990

Copy of a license agreement between Consolidated Rail Corporation
and the Cresskill Public Schoois, dated September 6, 1989

Photograph of Mountainside Avenue facing west
Photograph of danger sign on ¢rossing pole
Photograph of railroad tracks facing north

Photograph of railroad tracks facing south

-10-
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P-5

p-8

P-8

R-2

R-3

R-4

R-5

Photograph of railroad crosswaik facing east from the school

Photograph of the gate and fence facing west from Morningside
Avenue

Photograph of the gate and fence facing west from Morningside
Avenue

Photograph of the railroad crosswalk facing west from Morningside
Avenue

Photograph of the gate and fence facing west

Copy of a letter to the Cresskill Board of Education from the Bergen
County Office of Education, dated February 13, 1990

Copy of a letter to the Cresskill public schools from Consolidated Rail
Corporation, dated January 4, 1990

Copy of the current tax map of the Borough of Cresskill, revised
December 1985

Photograph of the railroad crossing at Union Avenue near Veteran's
Square

Copy of the current tax map, showing alternate routes between the
Mangieri home and the schooi

Certified copy of a resolution adopted by the Mayor and Council of
the Borough of Cresskill, dated August 31, 1989

Photographs of the railroad crosswalk and gate at West
Mountainside Avenue

-11-
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NANCY AND GERARD MANGIERI,

PETITIONERS,
V. : COMMISSIONER OF EDUCATION
DECISION

v

BOARD OF EDUCATION OF THE
BOROUGH OF CRESSKILL, BERGEN

COUNTY,

RESPONDENT .

The record of this matter and the initial decision of the
Office of Administrative Law have been reviewed. [Exceptions by

petitioners and replies by the Board of Education were timely filed
pursuant to N.J.A.C. 1:1-18.4. )

In their exceptions, petitioners first argue that, on the
continuum of possibilities that might constitute public walkways
within the intendment of code, the ALJ erred in drawing the line to
include the railroad crossing which is the subject of the present
digpute. This crossing, they argue, is not at all like the public
library example given by the ALJ, but is rather more akin to a
backyard shortcut wused with the property owner's permission.
Petitioners also reiterate the explicit 1limitations on the
crossing's wuse, including its limited hours of operation, its

barricading during other times, the paramount right of Conrail to

- 12 -
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use its tracks and the revocability of the agreement between the

Board and Conrail. (Exceptions, at pp. 1-2)

Petitioners next note that the ALJ may have created an
impression that the Board acted altruistically in remedying the
unganctioned, unsupervised use of the crossing, when in fact the
Board's actions were "Machiavellian machinationg" aimed explicitly
at circumventing the digtrict's obligation to petitioners.
Petitioners observe that there is nothing wrong with tryimg to
address a longstanding safety hazard and enabling children to
legitimately use a popular shortcut with district supervision; what
they object to, however, is requiring children to use the shortcut
g0 as to deprive them of transportation to which they would
otherwise be entitled. (Id., at pp. 2-3)

Finally, petitioners observe that, assuming arguendo that
the ALJ correctly characterized the disputed crossing as a public
walkway, he has left unresolved the question of what would happen to
petitioners and other potential families eligible for transportation
if the agreement between Conrail and the Board is terminated for any
reason, since the permanent availability of the crossing cannot be
agsured.

This reasonable lack of confidence requires that

a responsible backup plan be deviged to insure

continuity of legally mandated services to the

community. This crogsing is neither a permanent

nor equitable solutiom to the issue of tranmspor-

tation, and it falls short of the prudent and

responsible action one would expect of officials

invested with the public trust. (Id., at p. 3)

In reply, the Board first argues that a permanent, six-foot
wide, 94-foot long macadam easement is not at all analogous to a

backyard shortcut; that the crossing is open to all whenever school

- 13 -

70

B L




You are viewing an archived copy from the New Jersey State Library.

is open, and closing the gate at other times is not dissimilar to
cloging the school building at such times; that a crossing -guard is
provided as at other intersections; that track use during school
hours is infrequent at best, and that Conrail, 1like any railroad,
always maintains paramount right to its tracks, including those over
which the district's '"approved" transportation route passes; and
that termination of the licensing agreement is in the control of the
Board, since such termination would be triggered by violation of the
agreement's conditions by the Board. (Reply Exceptions, at pp. 1-2)

The Board further contends that petitioners have cited no
authority in support of their argument that the Board's allegedly
improper motivation somehow negates the ultimate practical outcome
of this matter, namely that lawful accommodation of petitioners®
needs was made by timely construction of a2 public pedestrian walkway
enabling their children to walk to school, thereby obviating the
need for transportation. (Id., at p. 2)

Finally, the Board argues that no remedy remains unresolved
with regpect to petitioners, whose child no longer attends the
Cresgkill public schools,* and thaﬁ the Commissioner should not be
called upon to address hypothetical possibilities (newly eligible
students, closing of walkway) which have no basis in present fact.
Accordingly, the initial decigsion of the ALJ should be affirmed.
{1d., at p. 3

Upon careful consideration, the Commissioner concurs with
the ALJ that the newly created crosgsing is in fact a public walkway

within the intendment of N.J.A.C. 6:21-1.3(b).

* See Initial Decision, p. 2, motion to dismiss on grounds of
mootness.

- 14 -
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As established in the line of cases cited by the ALJ at

pages 7-8 of the initial 'decisioﬁ. "public'* for purposes of
6:21-1.3(b) refers not strictly to ownership, but to commonality of
ugage, freedom of access and reasonable expectation of safe passage
under the auspices of a responsible government entity. In the
instant case, the disputed walkway is open to any person desiring
access to school property at any time when that property is open to
lawful use; its physical comnstruction is sturdy and permanent; its
maintenance and safe operation are the responsibility of the borough
and school district. Photos (Exhibits P-1 through P-9, R-~5) show it
to be plainly marked, unobstructed and free of any hint of the
isolation and the other potential safety risgsks that led to rejection
of the park pathways in Fair Lawn, supra. The walkway's
vlimitation” of leading only to school property rather than being a
true '"*thoroughfare"” is analogous to the driveway accepted in Nelson,
supra, to the playground in Tenzer, supra, and to the specially

constructed sidewalk in Logsdon v. Board of Education of the Borough

of Demarest, Bergen County, decided by the Commissioner on

August 11, 1980, In sum, there is nothing about the disputed
crossing that would preclude its acceptance as a lawful means of
providing convenience of access to the school building.

Nor does the fact that actual ownership of a portion of the
property over which the walkway passes ig private, in itself, render
the thoroughfare any 1less public under the circumstances of this
cage. It is indeed true, as petitioners claim, that Conrail might
revoke its permigsion for public¢ use for any number of reasons and
has specifically reserved the right to do so, subject to proper

notice, at any time. That, however, is a contingency with which the

- 15 -
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district must be prepared to deal, as its transportation obligation
to students would then have to be ﬁet in some other manner.~*

Accordingly, the initial decision of the O0ffice of
Administrative Law dismigsing the Petition of Appeal is affirmed for
the reasons stated therein.

IT IS SO ORDERED.

C IONER OF EDUCATION

JANUARY 11, 1991

DATE OF MAILING - JANUARY 11, 1991

* In response to petitioners' urging that his decision provide for
such a contingency, the Commigsioner notes that such provision is
the right and responsibility of the Board, which obviously acts at
itg own peril if it places itself in a position of being unable to
meet the lawful entitlements of students. The Commissioner judges,
however, that his intervention at the present juncture would be both
unwarranted and inappropriate.

- 16 -
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~ #tate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT.NO. EDU 6534-90
AGENCY DKT. NO. 289-8/90
TOWN OF BELVIDERE, a municipal
corporation,
Petitioner,
V.
BOARD OF EDUCATION OF THE
TOWN OF BELVIDERE, WARREN COUNTY, and
CECILF. CORNISH, Executor of the Estate of
Paul Knight Cornish,
Respondents.

Brian D. Smith, Esq., for the Town of Belvidere, Warren County {Smith & Supp,
attorneys)

Robert E. Wade, Esq., far Board of Education of the Town of Belvidere, Warren
County

Record Closed: November 19, 1990 Decided: December 7, 1990
BEFORE JAMES A. OSPENSON, AL

In a petition of appeal filed with the Commissioner of the Department of
Education, the Town of Belvidere, a municipal corporation, alleged the Board of
Education of the Town of Belvidere entered into a contract with Cecil F. Cornish,

Executor of the Estate of Paul Knight Cornish, for acquisition of 24 acres of
unimproved land abutting the high school for $520,000 as part of an overall Board
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project costing $4,500,000, in which the property would be improved with athietic
fields, renovations and additions to an existing school building on Board-owned
abutting property. Acquisition was to be financed by a lease-purchase arrangement
encompassing issuance of a series of certificates of participation. Consummation of
the agreement between the Board and the Cornish estate was scheduled to take
place no later than September 1, 1990, under notice by the Cornish estate that time
was of the essence of the agreement. Alleging the Board acted illegally by entering
into a lease-purchase of unimproved land with no intention to erect school buildings
thereon, without prior approval of the Bureau of Facility Planning Services of the
Department of Education as required under N.JA.C 6:22-1.2 and NJAC 6:22A-
1.2(a)(1), the Town alleged broadly the transaction was violative of N.J.S.A. 18A:20-
4.2(f) and if permitted to be consummated would visit irreparable harm upon
property owners of the Town, whose taxes would be required to be applied to
payment of an illegal debt. The Town sought both preliminary and permanent
injunctive relief against both the Board and the Cornish estate restraining
consummation of the transaction. The Board in its answer admitted intended
consummation of the lease-purchase transaction but denied it was violative of
statute or regulation. No answer was filed by the Cornish estate. The Department of
Education transmitted the matter to the Office of Administrative Law on August 16,
1990 for hearing and determination as a contested case in accordance with N.J.S.A.
52:14F-1 et seq. No taxpayers in their individual capacities joined as parties
petitioner to the action.

On short notice to the parties, the matter came on for hearing in the Office of
Administrative Law on August 29, 1990, on the Town’s application for imposition of
preliminary restraints against the Board and the Cornish estate barring
consummation of the lease-purchase agreement on or after September 1, 1990, and
until disposition of issues at plenary hearing. The application was considered by the
administrative law judge on pleadings, documentation, written briefs and
arguments of counsel and was DENIED. A written order in denial was incorporated
as paragraph 13 of the prehearing conference order of August 29, 1990. The order
in denial was subject to review by the Commissioner of the Department of Education
under N.JA.C. 1:1-12.6. It was not reviewed. The prehearing order established a
plenary hearing date in the matter for November 19, 1990; the record closed then.
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Before plenary hearing, the Board filed a motion to dismiss the petition, on
certifications and brief, on the grounds, inter alia, that the Board had fully complied
with obligations under powers to engage in lease-purchase agreements under
N.JLS.A. 18A:20-4.2(f) and regulations promulgated thereunder in N.JA.C. 6:22-1.1
et seq. and 6:22A-1.1 et seq.; that if consummated as intended by the Board and the
Cornish estate, no irreparable harm would result to the municipal corporation; that
boards of education were entrusted by the Legislature with operation of schools
within their districts under both specific and general powers, for example, N.LS.A.
18A:11-1(d); that the Town does not have standing to challenge validity of
execution of Board duties under statute and regulation nor, in this proceeding, does
the Commissioner of Education under N.J.S.A. 18A:6-9 have jurisdiction to hear and
determine controversies arising therefrom; and that, finally, the Town’s petition
should be dismissed for mootness and lack of controversy.

As to the latter issue, it was stipulated by the parties as of November 19, 1990,
date of plenary hearing, that the contract of sale for the Cornish property was not
consummated on September 1, 1990. By the terms of agreement, since time was of
the essence and since a noticed time for closing on that date had come and passed,
the contract became null and void; a $20,000 deposit (plus interest) was divided
between the 8oard and the Cornish estate. No other agreement had been entered
into by the Board and the Cornish estate in regard to purchase of the property.

On November 19, 1990, the parties filed a stipulation that the petition should be
withdrawn and dismissed without prejudice in view of termination of the lease-
purchase agreement without consummation. J-1.

DISCUSSION

The Uniform Administrative Rules of Procedure of the Office of Administrative
Law provide in N.JA.C. 1:1-18.2(3) that:

A party may withdraw a request for a hearing or a defense raised by
notifying the administrative law judge and all parties in writing. Upon
receipt of such notification, the administrative law judge shali
discontinue all proceedings and return the case file to the clerk. if the
administrative law judge deems it advisable to state the circumstances
of the withdrawal on the record, the judge may enter an initial decision
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memorializing_the withdrawal and returning the matter to the
transmitting agency for appropriate disposition. lemphasis added]

This matter is such a case. | think it involves a sensitive interplay between
educational and municipal governmental powers. Thus, | hold that while the
petition of appeal should be withdrawn and dismissed for mootness as stipulated by
the parties, the unanswered issue of the Town's standing to sue survives. It involves
fundamentally whether the Town has sufficient stake in the outcome of proceedings
and whether a municipal position is sufficiently adverse to that of the Board to
predicate municipal challenge. Under rules of the Department of Education, N.JA.C
6:24-1.1, “interested persons” are persons who will be substantially, specificailly and
directly affected by outcome of a controversy before the Commissioner,

Generally, New Jersey school districts of whatever classification, though usually
conterminous with municipal boundaries except in cases of consolidated or regional
districts, are, and have been for more than half a century, local governmental units,
governed by boards of education. They are separate, distinct and free from control
of the municipal governing body except to the extent education law provides.
Botkin v. Westwood, 52 N.J. Super. 416, 425 (App. Div. 1958). A local board of
education may in the exercise of discretionary powers acquire lands under lease-
purchase agreements. N.J.S.A. 18A:20-4.2(f); and see Silverman v. Bd. of Ed., Tp. of
Millburn, 134 N.J. Super. 253, 253 (Law Div. 1975). In Tp. of Doverv. Bd. of Adj. of Tp.
of Dover, 158 N.J. Super. 401 (App. Div. 1978), the court spoke of local governmental
autonomy in another context:

The board of adjustment is an independent administrative agency
whose powers stem directly from the Legislature and hence are not
subject to abridgment, circumscription, extension or other
maodification by the governing body. . .

A necessary corollary of that principle is that ordinarily the manner
in which the board exercises its exclusive statutory power is not
subject to monitoring by the governing body and is therefore
immune not only to direct interterence by the governing body but
also to the indirect interference of an action in lieu of prerogative
writs brought by the governing body seeking judicial review of the
board’s determinations. ..

Review at the instance of the governing body of alieged errors in
the exercise of statutory authority and such disputes as to the

exercise of discretion wouid seriously and perhaps irremediably
undermine the board’s essential autonomy. .. [at 408,9].

.4.
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The principle of autonomy has broad application. In Bergen County v. Port of
New York Authority, 32 N... 303 (1960), a case in which the County sought
deciaratory judgment that the Authority lacked legal authority to make leases on
land it acquired for an airport, the Supreme Court held the parens patriae interest of
a political subdivision alone is not sufficient to justify its judicial challenge to an
exercise of power by another public body on the ground that such other public body
exceeded its jurisdiction. To permit contests among governmental bodies solely to
vindicate the right of the public with respect to jurisdictional powers of other public
bodies is to invite confusion in government and diversion of public funds from the
purposes for which they were entrusted. The fear is notidle or theoretical. Practical
politics being what they are, one can readily foresee lively wrangling among
governmental units if each may mount against the other such assauits, noted the
Court. [At314-5].

Here, the municipal council of the Town of Belvidere in its petition alleged the
Belvidere Board violated its powers under NLLS.A. 18A:20-4.2(f), powers over which
the municipal corporation itself has no right of oversight. Among other assertions,
the Town aileged in paragraph tenth of the petition that uniess it were awarded
permanent injunctive relief against the Board’s consummation of the Cornish
agreement, “irreparable harm would result to property owners of the Town of
Belvidere because the purported financing scheme permanently obligates the
taxpayers to underwrite lease payments for five years through increases in local
property taxes. . ." Thrust of the Town's petition, therefore, is assertion of parens
patriae responsibility on behalf of Belvidere taxpayers; it has held itself up as the
guardian of its citizens in relation to the education district. The fact the Town is
collecting agent for school district taxes does not give it basis for intrusion into
school affairs. Botkin v. Westwood, supra, at 426 of 52 N.J. Super.

Though the Town urged issues raised have been mooted by non-consummation
of lease-purchase agreement, it suggested in argument it stood ready in future to re-
institute its present action should the Board undertake new negotiations for lease-
purchase, conceding merely that it would "join with an individual taxpayer” as a
nominal party petitioner to avoid, presumably, a future standing issue. See Town's
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letter to administrative law judge, dated October 31, 1990; 1-2. While it may be
premature to comment on a future action, the inference is available, a sad irony,
that Belvidere taxpayers may continue to abide the cost of both prosecution and
deferise of meddlesome litigation. Cf. Botkin v. Westwood, supra, 52 N.J. Super. at
431

We are certain that this particular referendum question [initiated by
borough council by asking the county clerk to put a referendum on
the ballot seeking voter approval of action by the board of
education to deconsolidate the school district, and challenged by
taxpayers in an action in lieu of prerogative writ] does constitute a
prohibited intrusion. . .in school affairs by a body that has no
business intermeddling with them in the slightest degree except as
the Legistature has permitted.

CONCLUSION

From the above, | CONCLUDE that the parties have stipulated to undertake and
allow voluntary withdrawal and dismissal of the present petition without prejudice
The procedure is permissible under N.JA.C 1:1-19.1{(a). Whether the Town of
Belvidere as a municipal corporation has standing to sue the Board in future on the
same or similar grounds must await the event.

| hereby FILE this initial decision with the COMMISSIONER OF THE DEPARTMENT
OF EDUCATION for consideration. :

This recommended decisign may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.LS.A. 52:14B-10.
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Within thirteen {13) days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 Waest State Street, CN
500, Trenton, New Jersey 08625, marked “Attention: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.

Eate ES A. OSPENSON,A

Receipt Acknowledged:

. o g T
A4 S
VA2 R el |
Date  \ | DEPARTMENT OF EDUCATION
Mailed to Parties: !
78 ) = ;1'“;43;::9_
Date OFFICE OF ADMINISTRATIVE LAW
ms
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List of Exhibits
J-1  Stipulation of withdrawal and dismissal filed November 19, 1990

J-2  Town's attorney’s letter to administrative law judge dated October
31,1990

J-3 Town's attorney’s letter to Director and Chief Administrative Law
ludge ). LaVecchia, filed November 21, 1930
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TOWN OF BELVIDERE,

PETITIONER,
v. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF TEE TOWN : DECISION
OF BELVIDERE, WARREN COUNTY,

AND CECIL F. CORNISH, EXECUTOR

OF THE ESTATE OF PAUL KNIGHT

CORNISH, : .

RESPONDENTS .

The record of this matter and the initial decision of the
Office of Administrative Law have been reviewed.

Although controlling regulations (N.J.A.C. 1:1-18.4 and
1:1-19.2) make nco gpecific provision for submission of exceptions in
the case of a withdrawal, the Commissioner notes for the record that
petitioner has objected to the ALJ's recitation o¢f procedural
history as creating, through omission of certain facts, an erroneous
impression of petitioner's course of action in the conduct of the
present litigation. Further, petitioner objects to the ALJ's
discugsion of standing as being beyond the bounds of the
"circumstances'" contemplated by N.J.A.C. 1:1-19.2(a) and without
meaning in view of the fact that no briefing was held on this issue
and no conclusion is reached in the initial decision with regard to

it.
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Upon review, and independent of petitioner's exceptions,
the Commissione:;' observes that the ALJ's digression on standing does
appear inappropriate. In the Cemmiss.ioner‘s view, N.J.A.C.
1:1-19.2(a) 1zrefers more to factual circumstances than legal
considerations, especially when discussion of such considerations
appears unrelated to the reasons for withdrawal and unnecessary to
create a satisfactory record for the Commissioner's review. This is
particularly so when, as in the present case, the ALJ's comments
plainly espouse a certain point of view, but stop short of a formal
conclusion and make no concomitant recommendation wupon which the
Commissioner may act.

Accordingly, the Commissioner adopts the recommendation of
the Office of Administrative Law dismissing the instant matter
without prejudice based on its voluntary, mutual withdrawal by the
parties, but gpecifically declines to include in his adoption the
substance of the ALJ's discussion of standing.

IT IS SO ORDERED.

c ‘IéléER OF EDUCATION

DATE OF MAILING ~ JANUARY 25, 1991

JANUARY 25, 1991

- 10 -
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

135 WASHINGTON ST
NEWARK. NEW JERSEY 02102
1201) S48.6158

INITIAL DECISION
OAL DKT. NO. EDU 2895-90
AGENCY REF. NO. 167-5/839
(EDU 4589-89 - On Remand)
BOARD OF EDUCATION, TOWNSHIP
OF WEST ORANGE,
COUNTY OF ESSEX,
Petitioner,
2
TOWNSHIP COUNCIL OF WEST ORANGE,
ESSEX COUNTY,
Respondent.

Steven J. Christiano, Esq., for petitioner
(Christiano and Christiano, attorneys)

Matthew J. Seola, Esq., for respondent
Record Closed: November 5, 1990 Decided: December 12, 1950
BEFORE EDITH KLINGER, ALJ

The West Orange Board of Education {Board) appeals a $600,000 reduction of its
unappropriated surplus for transfer to its current expense appropriations by the Township
Couneil {Council) {ollowing the defeat of its 1989-90 proposed budget by the voters of

West Orange. The matter was originally transmitted to the Office of Administrative Law
as a contested case on June 22, 198% by the Commissioner of Education, pursuant to

Vew Jersey Is An Equal Opporiunuy Emplover
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N.1.5.A. 52:14F-1 et seq. At a prehearing conference held on August 18, 1989, before Ward
R. Young, ALJ, the parties agreed to proceed to summary decision on the threshold
question of whether the Couneil has the authority "to certify a reduction in the amount of
money to be raised through taxation by unilaterally transferring $600,000 from the Board
surplus into the Board's 1989-90 current expense appropriations.” In the event the Counecil
prevailed on that igsue, the parties agreed to proceed to plenary hearing on the issue of
whether the "Council's transfer of $600,000 from surplus to the Board's 1989-90 current
expense appropriation impinges on the Board's responsibility to provide a thorough and
efficient education for the pupils in West Orange during the 1389-80 school year.”

Partial summary decision was granted to the Council by Judge Young in an Initial
Decision, dated October 6, 1989. The decision was affirmed by the Commissioner on April
11, 1990, and the matter proceeded to hearing on the second issue. On February 23, 1990,
Judge Young issued his Initial Decision disposing of the other issue in controversy.

On April 1L, 1990, the Commissioner of Education issued his decision rejecting the
Initial Decision of Judge Young and remanding the matter to the Office of Administrative
Law for further action consistent with the Commissioner's Decision.

The matter was retransmitted to the Office of Administrative Law by the
Commissioner of Edueation on April 12, 1990, where it was assigned to the undersigned for
hearing and given the present docket number, EDU 2895-90.

At a prehearing conference conducted on September 7, 1990, it was determined that
the parties would produce no other testimony or documentary evidence and that the
matter would proceed upon the transeript of the hearings conducted before Judge Young
on December 26 and 27, 1989 and the evidence introduced at that time. The parties
agreed to submit briefs containing proposed findings of fact and conclusions of law. The
record elosed on November 5, 1990, when the last submission was received from the
parties.

e
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Stipulati

in th:égjpribr hearing before Judge Young, the parties stipulated to certain facts.

These stipy 'V‘tions as they appear in the decision of Judge Young are as follows (A seventh
stipulation% {
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2
g
g

The Council certified to the Essex County Board of Taxation
a total of $784,050 to be levied less than the Board's defeated
proposal for the 1989-90 school year.

The certified reduction by the Council represented $734,050
for current expense and $50,000 for capital outlay. The
latter is not contested.

$134,050 of the certified reduction for current expense was
identified by line items in the Board's budget, which are not
contested.

$600,000 of the certified reduction was unilaterally
transferred by the Council [pursuant to the Couneil's
direction to the Board] from the Board's surplus into the
Board's current expense revenue.

The Board's proposed 1989-90 budget incorporated
$27,833,836 for current expense and $335,000 for capital

fios

£
; outlay, which were both rejected by the voters of West
2% QOrange,
i

X4
38  No certif ying statement of reasons was provided to the Board
¥ by the Council when it acted to certify the amount to be
g{ levied by taxation with the Essex County Board of Taxation.

£
&,

DISCUSSION AND FINDINGS OF FACT

;%}f. ¥

£

S

In nr;%%npublished decision, dated November 1, 1988, the Appellate Division of the
Superior C&lrt of New Jersey decided, in the matter entitled West Orange Supplemental
Instructoré%t&ssociation, et al. v. Bd, of Ed., Township of West Orange, Essex County,
(N.J. App. ;i:iv., November 1, 1988, A-5792-86T8), that supplemental teachers in the West
Orange sc?f 1 distriet were entitled to salary compensation, sick days, and medieal and
dental beng’féw from July 26, 1983 to August 31, 1984, less mitigation.
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Because of the inability of the parties to determine what constituted the
appropriate amount of award to each of the 13 petitioners involved pursuant to the
Appellate Division decision, the matter was transferred by the Commissioner of Education
to the Office of Administrative Law on December 13, 1989, for determination as a
contested case. The matter was heard by Administrative Law Judge (ALJ) Marylouise
Luechi, and her Initial Decision, dated October 12, 1990, awarded these supplemental
teachers an aggregate amount of $1,473,37), to be paid by the Board. A Final Decision has
not as yet been issued by the Commissioner.

In anticipation of the outcome of this litigation, the Board provided in its 1989-90
school budget for a current expense surplus of $1,700,554 to cover the possibility of an
award to or a settlement with these supplemental teachers. The Council reduced the
amount of this surplus by $600,000, which generated the present appeal.

James Krieger, the school business administrator and secretary to the Board,
prepares the annual school budget in consultation with the superintendent of the distriot
and the various business administrators. It was decided that a surplus of $1,700,000 would
allow the Board to settle with or pay a judgment to the supplemental teachers whose suit
was pending against the Board and still leave s reserve of $300,000 to $400,000 for
"unforeseen calamities,”

He explained that since 1982, the Board had undertaken a policy of transferring
funds from surplus to current expense revenues in order to reduce taxes. The surplus
after the 1988-89 school year was $2,145,000, from which the Board transferred $400,000
to current expense revenue, leaving sufficient surplus to cover the projected payments to
the supplemental teachers and unexpected expenses. Following the Couneil's $800,000
reduction, the Board was forced to hold projects in abeyance. Needed improvements,
maintenance, and repairs to the school buildings were postponed. Purchases of furniture
and audiovisual equipment were also deferred. These items were included in the 1989-90
budget by the Board at the time it was prepared and not substantially reduced by the
Council af ter the defeat of the budget.
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Krieger testified that the Council did not mention any educational considerations
when it decided that $600,000 should be taken out of the surplus. No rationale was given
by the Couneil to the Board for removing this amount.

Roecco John Capozzi, a member of the Board, stated that when the budget was
proposed, the Board was concerned with the pending suit by the supplemental teachers and
wanted to make provision in the event of & settlement or judgment. The Board felt that
the surplus should remain intact in order to pay damages awarded and still maintain a
reserve to provide for unforeseen expenses. It was concerned that it would be required to
pay more than was available in the surplus, leaving the district without resources to meet
other contingencies. He explained that the Board was concerned with the aging school
facilities in the distriet, additional requirements by the Department of Education {or staff
and facilities, and steadily decreasing State aid.

According to Capozzi, these considerations were discussed by the Board and Council
at various meetings. He recalled that the Council initially proposed to cut $700,000 from
the surplus, which amount was subsequently reduced to $600,000. The Counecil did not
explain its rationale for making this cut, although it expressed a desire not to harm the
students or the operation of the school system in any way.

All of the members of the Council testified at the hearing.

Councilman Peter Dunn stated that the Council was aware of the suit by the
supplemental teachers, but it believed that a reduction in surplus of $600,000 would leave
a sufficient amount for normal expenses pending judgment in the lawsuit.

He could not explain how the Council decided to cut $500,000 from the surplus. The
Council reviewed the budget carefully with the Board and decided to make no cuts of any
substance in line items because it wanted to avoid impairing the educational programs,
teaching, or operation of the school district. He could not name any specific educational
considerations that the Couneil discussed during its deliberations. In its private session,
the Council discussed only the merits and prospects of the pending litigation,

-5-
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Councilman Joseph P. Brennan Jr. proposed that the surplus be cut by $500,000
because he thought that $600,000 would be too much. He was the only member of the
Council who voted against the $600,000 cut. Brennan believed that removing $500,000
from the surplus would leave a sufficient amount to pay any settlement or judgment. He
also believed that the settlement or judgment would not have to be paid for some time.

According to Brennan, he does not recall the Council discussing any educational
considerations per se. It was generally felt that if the Council did not touch the line
items, that is, if it left the money for teaching, buildings, and programs alone, it would
not affeet education in the distriet. It, therefore, decided to make any budget cuts of
substanee from the surplus funds.

Councilman Anthony J. Minniti testified that he was aware that the district was
keeping funds in the surplus because of the lawsuit. He, too, equated the guality of
education in the district with the money projected for line items in the budget and
decided that a cut of $600,000 in surplus funds would not affect the quality of education.

Councilman Glenn B. Sorge proposed the $700,000 reduction in surplus, which was
rejected by the Council. As he said, someone "proposed $500,000 and we settled on
$600,000." Sorge was aware of the pending litigation but did not recall the amount of
exposure that the school distriet faced. The cut he proposed was based upon "the
amorphous nature of the lawsuit." He also equated quality of education in the distriet
with the line items in the budget.

Councilwoman Toby Katz stated that the Council did not discuss educationsl
considerations. It considered only the litigation in deeiding upon a $600,000 transfer from
surplus. She believed that this transfer would have no impact on the quality of education.

Based upon the evidence, the testimony of the witnesses, and the Initial Deecision of
Judge Lucchi, dated October 12, 1990, in the matter entitled West Orange Supplemental
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Instructors' Assn. et al. v. Bd. of Ed.,, Twp. of West Orange, Essex Cty., I make the
following FINDINGS OF FACT:

1.  Subjeet to the Final Decision of the Commissioner in the matter, the Board is
liable for an aggregate payment of $1,473,371 in court-ordered awards to
supplemental teachers in the district.

2. The Board has an unallocated sufplus in its 1989-80 school budget of
approximately $1,700,000, part of which was earmarked by the Board to cover
any awards made to the supplemental teachers as a result of their lawsuit.

3. A reduction of the surplus in the amount of $600,000 would leave a reserve of
$1,100,000 to meet a claim that was already determined to be over $300,000 in
exeess of that amount as of October 12, 1990,

4. It $600,000 were transferred from surplus, payment of the liquidated damage
amount would leave the district with a negative unallocated surplus with which
to meet unexpected expenses.

5.  The Council took no educational considerations into account when ordering the
reduction of unallocated surplus by $600,000, It considered only the nature
and timing of the pending litigation, not the impaect that a judgment or
settlement would have on the ability of the district to provide a thorough and
efficient education.

6. The action of the Council, in effect, forced the Board to retain funds in
surplus previously allocated for current operating expenses in the area of
building improvement and maintenance, furnishings and audiovisual equipment,
to the detriment of line item expenses previously acknowledged as necessary
by the Council.

7.  If the $600,000 were not transferred from the unallocated surplus, payment of
the judgment against the Board would leave a surplus of $300,000 to $400,000,
which is between one and one and one-half percent of the 1989-80 current
expense budget.

90




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 2895-90

8,  The Council's inference that the Board has at any time the use of the return on
the investment of an average monthly sum of $2,000,000 to $3,000,000 to
supplement the surplus is disregarded since there is no evidence that this
amount is actually available for investment, or evidence of the amount of
income which it might afford to the Board for unanticipated expenses, if it
were available. As Krieger testified, investment income is not included in the
surplus because it's "an on-going constant to the budget ... that’s usually
spent by the end of the year"; moreover, this appears to have already been
accounted for in preparing the budget.

DISCUSSION OF LAW AND CONCLUSIONS

The position of the Couneil is that the $600,000 which it ordered transferred from
allocated surplus to current expenses was not needed to fund school programs or school
operations or for any contingencies that might be associated with them. The evidence
shows clearly that exactly the opposite is the case.

The Board provided in its unallocated surplus for a contingent fund to meet the
projected damages resulting from a lawsuit against the district. The fund was set aside
when the 1989-80 school budget was prepared in accord with the parameters established by
the claims against the district. With the passage of time and the progress of the suit, it
appears that the Board's estimate of its exposure may have been somewhat conservative,
but it was certainly a reasonable one.

The Couneil, on the other hand, decided, for no reason appsrent in the record, that
the day of reckoning would be put off to some indefinite time in the future and would
result in damages much less than the amount which the Board had estimated.

From the facts, | CONCLUDE that the Council's position in regard to the contingent
fund was arbitrary and capricious and conflicted with information already available to the
Couneil on April 4, 1989, when the proposed 1989-90 budget was defeated by the voters;
the Appellate Division had decided on November 1, 1988, that the 13 supplemental teachers
in the district were entitled to salary compensation and other benefits, less mitigation.

g
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I further CONCLUDE that the decision by the Council to transfer $600,000 from the
budget surplus was arbitrary and eapricious, since the Council failed to take into account
any educational considerations in its determination to remove $600,000 from the surplus
as required by N.J.5.A. 18A:22-37. Board of Education of Deptford v. Mayor and Council
of Deptford, 16 N.J. 305, 315 (1989). Equation by the Council of the sufficiency of the
budget line items with the Board's ability to provide a thorough and efficient education in
the distriet is clearly erroneous. If the distriet were required to pay damages to the
supplemental teachers and meet unexpected expenses in the same year, it could wreak
havoe on the district's ability to function, much less maintain the required standard of
education. The Board is already holding necessary and approved maintenance,
improvements, and purchases in abeyance.

It is clearly necessary that the Board maintain a reasonable surplus to meet
unforseen contingencies:

It is also clear that the Board has the right, subject to
ultimate review by the Commissioner of Education, to
maintain a reasonable surplus in order to meet unforeseen
contingencies. [ocitations omitted]  Patently, the whole
purpose of the Board's maintenance of a surplus would be
defeated if it were required to be expended for regularly
budgeted and appropriated purposes. It is thus clear that
surplus funds, not being legally available for regular budgeted
expenses, could hardly be compelled by the municipality to be
used to offset anticipated regular expenditures for purposes
of the N.J.S.A. 54:4-75 requisition. Furthermore, since
surplus funds are not usable until a proper contingency arises,
the dictating financial practicality is for contingent funds to
be invested until actually required. . . . Board of Education
of Fair Lawn v. Mayor and Council of Fairlawn, 143 N.J.
Super. 259, 273-4 (Law Div. 1976), aff'd, 153 N.J. Super. 480
{App. Div. 1977).

In Board of Education of Delaware Valley Regional High School District v. Township
Committee of Holland, 1989 S.L.D. Feb. 6, 1989 at 9, the State Board of Education
determined a free balance of approximately four percent of the current expense budget to
be a slender reserve. N.J.A,C. 6:20~2.14(a) suggests that a free belance of three percent
of the current expense budget is not unreasonabie. In the present matter, if the $600,000
were left in surplus and not transferred as directed by the Council, it would leave the

Board with an unappropriated surplus of between one and one and one-half per cent of
. “9-
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current expense after payment of damages with which to meet unexpected expenses. If
transferred, it would leave no surplus in the event the Board was required to pay damages
to the supplemental teachers.

I CONCLUDE that the Council's requirement that the Board transfer $600,000 from
its surplus to current expenses is unreasonable and would impair the ability of the district
to provide a thorough and efficient education to its students.

In his deeision of April 11, 1990, OAL DKT NO. EDU 4589-89, remanding this matter
for further hearing, the Commissioner already determined that a judgment against the
Board by the supplemental teachers subsequent to July 1, 1990 would not moot the
questions raised in this appeal for the 1989-90 budget year since the impact of the
reduction in surplus will earry forward into subsequent school years and affect the Board's
ability to budget to insure provision of a thorough and efficient education to the children
of the district in the future.

Accordingly, 1 CONCLUDE that the $600,000 reduction of the Board's
unappropriated surplus for transfer to its current expense appropriation by the Township
Couneil was arbitrary, capricious, and unreasonable and the $600,000 should be restored in
full té6 the Board's surplus for the 1989-90 budget year so that it may provide a thorough
and efficient system of schools in the Township of West Orange.

ORDER

Accordingly, it is ORDERED that $600,000 be added to the tax levy of the Township
of West Orange by the Essex County Board of Taxation so that the total amount certified
to be raised by local taxation for current expense costs of the West Orange Board of
Education for the Township of West Orange for the 1989-90 school year shsll be
$27,699,786.00. ‘

[ hereby FILE this initial decision with the COMMISSIONER OF THE DEPARTMENT
OF EDUCATION {or consideration.’

-10~
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:

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is suthorized to
make a final deeision in this matter. If the Commissioner of the Department of Education
does not adopt, modify or reject this decision within forty-five {45) days and unless such
time limit is otherwise extended, this recommended decision shall become a final decision
in accordance with N.J.S.A. 52:14B-10. -

Within thirteen (13) days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the COMMISSIONER OF
THE DEPARTMENT OF EDUCATION, 225 West State Street, CN 500, Trenton, New
Jersey 08625, marked "Attention: Exceptions,” ‘A copy of any exceptions must be sent to

the judge and to the other parties.
udg par ) Y
\ R . Moty ﬂ. . .
géf“ﬂgffif‘\\ LAY e AYW Lin L~
DATE EDITH KLINGER, AL |

Receipt Acknowledged:

L s o
/2150 _l?:.'f?‘" e
pate / / DEPARTMENT O BN Ok ™

Mailed to Parties:

BECi: =3 Y
" - L e L é'
DATE OFFICE OF ADMINISTRATIVE LAW
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APPENDIX

Witnesses

For Petitioner:
James Krieger
Roeco John Capozzi

For Respondent:
Peter Dunn
Joseph P. Brennan Jr.
Anthony J. Minniti
Lynn B. Sorge
Toby Katz

Exhibits
P-1 Petition to Commissioner of Education
P-2 Schedule of Board building repair project

P~3 Interrogatories propounded by the Board of Education
P-4 Minutes of Council meeting of April 25, 1983

-12-
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BOARD OF EDUCATION OF THE
TOWNSHIP OF WEST ORANGE,

ESSEX COUNTY,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
TOWNSHIP COUNCIL OF WEST ORANGE, : DECISION ON REMAND
ESSEX COUNTY,

RESPONDENT .

The record and initial decision on remand rendered by the
Office of Administrative Law have been reviewed. The Township
Council's exceptions were untimely filed pursuant to the dictates of
N.J.A.C. 1:1-18.4.

Upon a careful and independent review of the record of this
matter, the Commissioner agrees with the findings and c¢onclusion of
the Office of Administrative Law in its recommended initial decision
on remand that the $600,000 reduction of the Board's unappropriated
surplus for transfer to its 1989-90 current expense appropriation by
the Township Council was arbitrary, capricious and unreasonable and
that the $600,000 should be restored in full to the Board's surplus
for the 1989-90 budget year for the provision of a thorough and
efficient education. In 80 deciding, the Commigsioner takes

official notice of the Commissioner's decision rendered in the case

- 13 -
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captioned West Orange Supplemental Instructorsg' Association et al.

v, Bd. of Ed. of the Township of West Orange, Esgsex County, :decided

by the Commissioner January 9, 1991, which affirmed in part and
reversed in part the recommended decision of the ' Office of
Administrative Law pertaining to payments owing to 13 supplemental
teachers riffed in 1983 or 1984, Therein the Commissioner
determined that approximately $550,000 to $600,000 is payadble to
such teachers, thus, approximating very closely the $600,000 sum
transferred from the Township Council of West Orange from surplus to
the 1989-90 current expense budget in that school district.
Presuming that the amount so ‘detemined as due to such group of
teachers by the Commissioner represents the final disposition of the
matter, the amount remaining in ;he surplus account for the school
year in question, approximately $1,100,000, represents a reasonable
figure of approximately four percent of the total current expense
budget in the district.

Notwithstanding the above conclusion, the Commissioner
accepts the recommendation of the Office of Administrative Law for
the reasons stated therein as to the unreasonableness of such
transfer without reasons provided to the Board. Accordingly, the
Commisgsioner hereby directs that $600,000 be added to the tax levy
of the Township of West Orange by the Essex County Board of Taxation
so that the total amount certified to be raised by local taxation
for current expengse costs of the West Orange Board of Education for
the Township of West Orange for the 1989-90 school year shall be
$27,699,786, as set forth in the following chart:

- 14 -
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) Current Expense Tax lLevy

Original Current Expense Tax Levy $27,822,836
Reduction 734,050
Current Expense Tax Levy After Reduction 27,099,786
Restoration to Current Expense Budget 600,000
Current Expense Tax Levy After Restoration 27,699,786

c ONER ; EDUCATIOR

JANUARY 28, 1991
DATE OF MAILING ~ JANUARY 28, 1991

- 15 -
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BOARD OF EDUCATION OF THE TOWN-
SHIP OF WEST ORANGE,

PETITIONER-RESPONDENT,
v. | ’ STATE BOARD OF EDUCATION

TOWNSHIP COUNCIL OF WEST ORANGE, ' DECISION
ESSEX COUNTY, :

RESPONDENT~APPELLANT.

Remanded by the Commissioner of Education, April 11, 1990

Decision on remand by the Commissioner of Education,
January 28, 1991

For the Petitioner-Respondent, Stephen J. Christianc, Eszq.

For the Respondent-Appellant, Matthew J. Scola, Esq.

The decision of the Commigsioner of Education is affirmed
for +the reasons expressed therein. The Board's reguest for
post~judgment interest is denied in that the Board has not made
application therefor to the Commissioner, who has been authorized to

determine that such an award is due. N.J.A.C. 6:24-1.16 (formerly
codified as N.J.A.C. 6:24-1.18).

July 3, 1991
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State of New Jrersey

OFFICE OF ADMINISTRATIVE LAW

TRANSCRIPT
ORAL INITIAL DECISION

OAL DKT. NO. EDU 8097-90
AGENCY DXT. # 343-10/90

BIEHN CONSTRUCTION, INC.,
Petitioner,
v,
PACIFICORP CAPITOL, INC,,
WARREN HILLS REGIONAL SCHOOL
DISTRICT BOARD OF EDUCATION,
AND DE SAPIO CONSTRUCTION COMPANY,
Respondent.

185 Washington Street
Newark, New Jersey 07102
Monday, October 29, 1990
9:00 a.m.

William Baggitt, I, Esq., for petitioner

Steven D. Weinstein, Esq., for Pacificorp
{Blank, Rome, Comisky & Mc Cauley, attorneys)

John P, Gallina, Esq., for De Sapio
{Gaetano M. De Sapio, Esq., attorney)

James W. Broscious, Esq., for Warren Hills Regional
(Broscious, Cooke & Glynn, attorneys)

BEFORE PHILIP B. CUMMIS, ALJ:

This is a transeript of the administrative law judge's October 29, 1990 Oral Initial
Decision pursuant to N.J.A.C. 1:1-18.2.

New Jersev Iy An Equal Opportunity Employer
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THE STATE OF NEW JERSBY

OFPPICE OF ADMINISTRATIVE LAW
EDU 8097-30

OAL DOCKET NO.

BIZEN CONSTRUCTION, INC., a
corporation of tha State of
Pennsylvania, authorized to do
businsss in the Stats of New
Jezrsey,

Petitioner,
Ve,

PACIPICORP CAPITOL, INC,, a
corporation of the State of
Virginia, doing businesa in the
State of New Jerssy; WARREN
BILLS REGIONAL SCHOOL DISTRICT
BOARD OP EDUCATION, a municipal
corporation of the State of New
Jersey located in Warren County,
New Jersey and DB SAPIO CON=-
STRUCTION COMPANY, a New Jersay
antity,

Respondent.,

T E GBS LEPBELEBVGINROGOILEEONSIELIRETES

- .

L I I N 2N I D D TN N TN DT DR N TN Y B S R T R T R N

Stenographic
Transcript

of

Proc;;hings

Monday, October 29, 1990
185 Washington Btrest
Newark, New Jersey
Commancing at 9 a.m,

ESSEX~UNION REPORTING SERVICE
CERTIFIBD SHORTHAND RBPORTERS

425 Eagle Rock Avenue
roseland, New Jersay 07068

{201) 228-3119
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BEPORE:

HONORABLE PHILIP B. CUMMIS
Administrative Law Judge

APPEARANCRES

WILLIAM BAGGITT, XIXI, ESQ.
Attorney for the Petitioner.

MESSRS, BLANK, ROME, COMISKY & MC CAULEY
BYs: STEVEN D. WEBINSTEIN, BSQ.
Attorney for Pacificorp.

GABTANO M. DR SAPIO, ESQ.
BY: JOHM P. GALLINA, RESQ.
Attornsy for Respoandent De Sapilo.

MES8R8. BROACIOUS, COOXE & GLIYNNM

BY: JAMER W, BROSCIOUS, EaQ.

Attorney for Warren Hills Regional Board
of Bducation.
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THE COURT: We've had a conference
off the record and befores us today are
two issues,

The first issue to be argued
will be whether or not the matter was
timely=filed.

The second issue is whether or
not it i3 necessary in a lease purchases,
more particularly, 4in this schocl districe,
for the parties, namely, the Board of
Bducation and/or the lessor, to put out
for bid the contract for coanstruction.

Does that oover it, gentlemsn?

MR, WEINSTEIN: Yes,

MR. BROSCIOUS: Yes, sir.

MR. BAGGITT: I'm not sure,
yéur Honor. Maybe you're nissing something.

My impression was that thas
issue was they have alrsady put it out
%o bid, There was no doubt about that.

THE COURTs:s The question is did
they have to. If they don't have to,
then they don't have to take the lowest
bid. They may put it out and get 15 bids

and decide to wke the highest bid, for
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whatever rsasons, because thair position
is, as I understand it, if you follow the
yellow brick road which is the procedure
laid out by the commissioner under the
rules and reagulations and the laws, and
you do step one, two, thres, four and
£ive, and you’tollanall thoss steps and

you get all the approvals and you put

" out the bid for the lessor, and you hire the

lessor based upon the bid, the lessor then
takes overall obligation with the exception
of they, the school districet, ls ressrved
to itself the ability to reviaw the
contracts that ars let out to make surs
that this is what they really want in
their school.

Ion'é that your position?

MR. BROSCIOUS:s Yes.

MR, BAGGITT: I undarstand that,
your Honor.

THE COURT: I just want to make
sure it's stated for the reooxd.

MR.BAGGITT: My only point was
that, indeed, in this case thay actually

did then seek tha lowest responsible bidder
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in their advertisement. They asked for
th‘ lowsst responsible bidder, .

THE COURTs Right, and assuming
you're correct, then we hava the issus
that we talked about off the record, as
to whather or not you, in fact, are the
lowest bidder. There's a question ~-
that's a whole other issue here which I
don't think, bassd upon the papers bhefors
ne, I can declide,

I don't think I have encugh
information to make that decision. 8o
I've put that aside in my own mind.

But as far as I can ses factually ==
and I've found it the easisst to work
with -~ I'va taken Mr. Weinatein's factual
situation, as 3et up in his brief and
I've used that as the basis for the facts
in this case.

I don't know if anybody has a
problem with that., I'm sure you've all
read the briafs and heard the facts laid
out. It just seems to me they were laid
out a little bit better than the other

onas,. Por anybody who's going to read
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this after me, I think it's just going

to make it easier. So if we accept

those as the facts in this case, thenwe
can get on with tha decision.

If wa don't accept that and
wa have a factual issue, then it's not
right for summary judgment. X think we
all agreed it's right for sunmary judgment,

Do I hearx a no?

MR, BAGGITT: I think it's right
for summary judgment on that issue.

I just don't axactly recall the detailed
facts in Mr, Weinstein's brief.

My assunption is that what you
say is so.

THE COURT: They just laid it
out & little bettsr. I think if you put
them all together, as I did, and you read
then and you rearead them and you work
with them, I think Mr, Weinstein just
d14 a better 3job of laying it out than
anybody alsae.

Mr. Broscious?

NR. BROSCIOUS: I agree with that,

Judge,
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THBR COURT: It makes life tusicg

for us all,

MR. BROSCIQUS: If any of us
differed from what Mr, Weinstein said,
wa certainly could have set it forth
sarlier.

THE COURT: You would have had
troubls bscause I just got his brief
Thursday,

MR. BROSCIOUS: I'm saying I'm
not aware of any papars that have besn
filed today or any statement today that
controverts any of the facts that are
set forth,

MR. BAGGITT: That's precissly
what I'm concerned about.

THE COURT: Let's do it this

way. Mr., Weinstein, do this: Turn to

- the factual part of your bhrief and let's

read it into the rescord,

Cermy

MR, WEINSTRIN: Just read it
axactly as it is?

THR COURT: 1It's only three or
four pages, so sveryone hears it and we

can agres upon it and if there are any

io7
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changes in it, we'll make the changes
xight now. I want to end this case
for you. I don't want it to go on
foraver for you., I know the ground is
starting to get hard as of last night.

MR, WEINSTEIN: "This matter
involves the applicability of public
bidding requirements under the Public School
Contracts Law, N.J.8.A. 1l8A118A~l1, st seq.
to a lease purchase arrangsment sntered
into by a Board of Rducation pursuant to
N.J.3.A. 18A:120~-4,2(f).

*The Board of Education of the
Warren Hills Regional School District
{hereinafter Board) determined the need
for certain improvements and expansion of
its senior high school and approved the

use of a lease/purchase program for said

agquisition pursuant to N.J.S.A. 18A320-4.2(1);

fhn Board publicly advertissd pursuant

to N,J.9.A. 18A120-4,2(f) for an active
lassor and an agent bank. The Board
adoptad a resolution on Pebruary 21, 1989,
appointing Paciflicorp Capitol, Inc, (hersinafts

Pacificorp) as the active lessor and New Jersey

23
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National Bank as agent. (Bes Board
rotolutioé of Pabruary 21, 1989, Exhibit

3). Previcusly, on Januarxy 17, 1989,

the Board, having made the statutorily-
required findings, authorized an application
to the Commissioner of EBducation of the
State of New Jersey for his review and/or
approval of the proposed lease/purchass
progran in accordance with N.J.S.A. 18A120-4,2
At the same meeting the Board authorized its
professionals to‘nnx. application pursuant

to thes statute to the local finance board

of the State of New Jersey. (See Board
resolution of January 17, 1989, Bxhibit

4). The Commissioner of EBducation approved
and endorsed the transaction by letter

datea April 14, 1989, (See Exhibit 5).

The local finanoe board held a public hear-
ilq and approvsd the transaction on April

18, 1989, (See BExhibit 6). Thess

approvals were pursuant to N.J.S.A. 18A3120~4.2
18A320~8,2(b) and N,J,A.C, 6:1232A~1.1, et seqg.
The lease/purchass program contenmplated

tha sale by the agent of $8,880,000 aggregate

(£).

4

principal amount of certificates of par~
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H

ticipation {(certificates). HNotice of sale
was duly published and at a public meeting
of the Board advertised and held in
accordance with law, bids were accaepted
for the sale of the certificates for
the lease/purchase program.
“The Board authorized approval
of a leases/purchase agresement dated
as of May 1, 1989 between the Board as
lessee and Pacificorp Capitol, Inc, as
lezsor. {Sse Bxhibit 7). It similarly
authorized the approval of a gzoundlloaun
agreenent dated lMay 1, 1889 between the
Board as lessor and Pacificorp Capitol,
Inc. as lessee and the approval of the
agent agresment dated am of May 1, 1983
by and among tha Board, New Jersay Natiocnal
Bank, as agent and Pacificorp Capitol,
Inc. The primary governing document is
the lease/purchase agresment betwesn
Pacificorp as lessor and tha B&ard as
lesses dated as of May 1, 1989 (2xhibit 7).
"In the definition saction of
ths agrsement on Page 6, contractor is

defined as that party selected by the
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lessor and approved by the lessee. Section
361 of the leass/purchassa agreenment covering
rent makes clear that the rental payments
by the Board come from available revsnues
only and that ths certificates of partici-
pation are not a debt or liability of the
School Board, lessees. Furthermore, the
certificate holders have no right to

compel the use of thae School Board's

taxing powsr for rental paymants, lesase/
purchase agrssment 301, Exhibit 7.

Soceiok 304 of the leass/purchass agreement
provides for the return of the land and

the projects to the lessor upon the
lessee's cancellation of the agresment.
Section 302 of the agresament requires

the lsssor to contract with the contractor
on the approval of the lesses. Oncs

the contracts ars signed, this section
makes it clear it is the lessor's responsi-
Sklity to have the project built on time,
Section 608 provides that titls to thse
project is in the lessor subject to the
exercise of ths option to purchase by

the lessee which is oontained in Section

111 :
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701 of the agrascment.

*As is typical of leases and
lsase/purchase agreements in the private
sesctox, this agreement contains provisions
typically found in such agrsements covering
tarmination, events of default (non-appro-
priation not being an event of defauit),
ternination after full payment oOr pre-
payment, title to the property during
the leasshold, leasshold rights, rsstrictions
ragarding liens, requirements on the
lessen regarding the oars and use of the
proparty, the lessee's right to gquiet
snjoyment, negligance responsibilities,
indemnification of the partioln and subleasing
restrictions.

*Such provisions are typical to
and not unusual in & private sector setting
for a specifically~designed single~use
building.

"rollowing all of ths abovs-
indicated approvals and actions, the parties
submitted the plans and spescifiocations
tc the Department of Education Bureau of

Pacilicies Planning and ultimately recsived

112
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the necessgry approvals to proceed with

the construction, Single prime construction

bids were solicited in the name of Pacificorp

as lessor pursuant to a notice to bidders

inviting bids on July 23, 1990, later

changed by addendum until August %, 1990

{sea Exhibit 1 attached to Biehn's petition.)
"0On or about Septembear 7, 1990,

the project architect solicited from the

bidders a fixed best pricas proposal,

In other words, the lassor was sesking a

maximum or capped price for the prolsct,

Sees Exhibit 3 attached to Biehn's petition).

Petitioner submitted the same bid it nad

previously submitted which did not include

the fixed best price as rsquasted.

Pacificorp, as owner/lessor, dstermined

o award the contract to respondent DeSapio

Construction Company. On September 25,

1990, respondent Board of Education approved

that decision by Pacificorp. The verified

conmplaint, order to show causs and this

petition ansued shortly thersafter.,”
MR.BAGGITT: Your Honor, the only

issue I take with that is that I'm referring
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'
to the last -~ basically, tha last para-
graph. The bids by petition in the matter
basically recites the affects as we have
them and we responded to the notice to bid
on July 23, 1990, That notice to bid and
specifications had no mention of any fixaed
price contract, absolutsly not.

¥e responded. The bids were open
and raad on August ), 1990. That's when
wa wers, at that point, $669,000 lower
than the naxt-lowest bid.

Subsequent to that time, a»
he mantions, on September 7, practically
five weaks later, ths azchitsct began
to solicit this fixed price concept com-
pletaly different., I just want to be
sure ~-

THE COURT: Mr, Weinstein, can
we agree with that?

MR. NEINSTEIN: We can agrse,

THB COURT: Let's amend the
facts, then, to conform with that, that
the initial bid 4id not ask for a fixed
prics contract and it wasn't until some

six weeks later when ths architect becane

114
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involved that there was a second proposal.

Is that correct?

MR. BAGGITT: Well, vour uonof,
the architect was involved all along.

He was present at the bid opening.

THR CCURT:s All right.

But the architect put out a
second proposal some six weeaks later,
including a fixed price bid.

MR, BAGGITTs: That's rxight, your
Honor.

THE COURT: Would that change it
for you?

MR. BAGGITT: That's good enough.
I just wantad to be sure.

THRE COURT: Absolutely.

That's why we did it this way.

MR, BAGGITT: All right.

THE COURT: We will stipulate the
facts as read by Mr, Weinstein from his
brief and as amended. They'll be the
facts of the cass.

MR, WEINSTEIN: Thsre should not
be, your Honor, and I don't believe there

is an implication in that amendment that

i
)
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the first, if I may use that term, in
any way required an award to the lovest
bidder,

THE COURT: Well, that's what
we're dealing with, That's what we're
here for today. That's one of the dscisions
that hopefully 1'1l1 maka.

Row, the next thing I thought
we would do to make life easier is take
the exhibits for the brief and the opposition
to the request and in sﬁppo:: of the motion
for summary disposition on an expedited
schsdule.

There are 11 exhibits, I believe,
nicely bound. I think they're also from
Mr. Weinstein and if no one has any
objection, I think this contains all the
documsntation of the leases, et cetera,
including my opinion in the CARE case.

X2 somebody wants to offer this into
svidence or as a joint sxhibit for the
four of you, I think it might be a

good idea for the standpoint =« from the
standpoint of thes record -~ to put this

in.

116
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Does anybody have any problem
with it?

MR. BAGGITT: Your Honor, a&tached
to my brief are several items that I
don't think are == @ am almost sure
they're not attached,

THE COURT: Fine.

Let's pull them out of your
brief and wa'll annex them to this,

MR. BROSCIOUS: Judge, respectfully,
I wonder 1f we can just do first things
first, Do you have an ohjection to those
112

MR, BAGGITT: I have no objaction
to that,

X just want to make sure.

THRE COURT: I thought that's what
he said., He just wants the additional
ones that arxe not in here that he annexed
to his brief annexed., 30 we'll have a
nors complete xacérd.

I have no problem with that.

It seenms no ones elss doss, Pull them
right out of your brief right now and we

will give them all to the court raportar.
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¥e'll have them marked into
evidence now., That should take care of
all the documenting evidence.

MR. BAGGITT: In faot, your
Honor, if I might say, I don't think he
duplicatsd any of my exhibics.

THE COURT: Do you want to put
all yours in?

MR, BAGGITT: I would like to
do that,

THB COURT: Pine.

18

I want it as complets as possible.

ME, WEBINSTEIN: Just so we're
clear, on the record, are we talking
about the exhibits to your pestition or
to the ==

KR. BAGGITT: Prom my brief,

MR. WRINSBTEIN: I didn't put
then in mine.

MR, BAGGITT: I don't think you
put them in there. Okay.

Shall I identify them on the
record?

THE COURT: Yes.

Mr. Weinstein will identify his
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for the record, too, I hnv. two copies
of that, ‘

I*11 be mores than happy to get
rid of one of my coples. I'm going to
give that to the court rsporter for marking
purposss,

MR. BROSCIOUS: Judge, just for
the racord, I did not receive any attachments
to Mr. Baggitt’s brief. All I received
was a brief,

THE COURYTs I think tha attachments
ware in the original brief filed with the
Superior Court., That's what you'rs talking
about?

MR. BAGGITT: ‘That's what I'nm
talking about.

I d4id not have any attachmants
to my briaf,

THR COURT: And I have -~ I do
have thosa, ths brief and opposition order
to show cause,

MR. BAGGITT: That's Mr, Weinstein'’s.

THE COURT: Yes, but they are
in the original Superior Court brief.

Por the record; we'll mark them if no one
!

H
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t

has any objection, You can mark thase
as J axhibits since they have just the
doounentation of the lsases, et cstera,
All of these will be marked as J-1, at cetera.

Let's do this: Mr, Weinstein,
raad yours in. Just give us a bhrief
desoription of sach one. Then wa'll take
Mr. Baggitt's,

MR, WBINSTEIN: Ths first is
the order to show cause dated October 2,
1990, signed by Judge Xingfield.

THE COURT: You don't have to bs
that axplicit. Just say order to show
caumse.

MR. WEINSTEBIN: The sscond is
the proposed order to Judge Stritshoff,
It's since been signed. I don't have
the date., That's the order to transfer
the matter to you.

The third is a resolution of

the Hoard dated Yebruary 21, 1989, appouinting

Pacificorp as lessor,
The fourth is a resclution of
the Board dated January 17, 1989, authorizing

the leass/purchase transaction in the
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application to the Commissioner and
the local finance board.

Pive ia the April 14, 1989 letter
of Dr. Sol Cooperman, Commissioner of
the Board of RBducation, together with
an endorsement certificats of the
Conmmissioner.

Six is the resolution of the
local finance board dated April 18, 1989
approving the transaction.

Seven is the lease/purchasg
agreemant.

Eight is a nmemorandum dated April
13, 1987 from Vincent B. Calabress, Assisting
Commissioner of the Department of Education
to County Superintendents with attachments,

Nine 1ls Chapter 22A, N.J.A.C. s(
Chapter 22A.
Ve Ten is N.J.A.C. 6:20, Section 8.1
at seg.
Eleven 1is the opinion of Judge
Cummis in the matter known as CARE vs. the
Board of EBducation of the Township of Passaic~
Morris County.

THE COURTs: Okay.
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Now, what you'll have to do
for me is just prepars a typed list from
ths exhibits. You can fax it to me.

Mark them J-l, J=2, et cetera.

MR, BROSCIOUS: Judge, for the
record, two has besn executed by Judge
Stritehoff on October 18, 1990. That's an
unsigned copy.

THE COURT: But we all agree it is
a copy, sven though it was unsigned?

MR. BROSCIOUB; It is and has
been signed.

THR COURT: HNrxr. Baggite, you'll do
the same thing., The first will be J~1
through J=11. The one you're going to
give us now ias J~-12.

MR, BAGGITTs J~12 is the verified
complaint whioch I filed in this matter.
“he next number, if I forget them, 13 is
: notice to contractors, two=-pags document.

The next which would be 14, is the
bid tabulation.

Next is a letter from the architect
datad September 7, 1950,

The next number {s a lettsr from
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myself to the Warren Hills Regional School
District dated Sﬁptonbor i1, 1990, \‘Next
number is a letter from my client to Biehn
Construction Company to the architect dated -
I guess it's not dated. It's an undated
letter.

The next is a letter from the
architect to all contractors dated September
14, 1990, reciting the best price bids
proposal.,

The next number is a copy of
the invitation to bids, Subsection B
entitled Acceptance of Bid Award.

The next number is a copy of
the resolution of the Warren Hilis
Regional Bchool Board of Bducation of
Septenber 15, 199%0.

The next number is the copy of
plaintiff's order to show causs in this
mattar,

The next number is a copy of the
petition baefore thes Commissioner of Edu~
cation,

The next number is entitlsd lease/

purchase guide and a one-page attachment
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from that lsase/purchase guide.

The next number is a letter.

MR, WEINSTEIN: I don't have it
in front of me. Is that the Sschool Board
Association?

MR. BAGGITT: That's correct.
It's published by the New Jersey School
Board Assooiation and page 26 is attached.

The next number is & lastter
opinion from McCarter & Banglish dated’
May 10, 1989, five pages,

Next is =~ I can skip that
because ths lsass/purchase document is
already in svidance.

THE COURT: Just pull it out.

MR, BAGGITT: That's no problem
becausa those are both in there.

The next number is again the

notics to bidders dated June 29, 19%0,

in re: proposed petitions and authorizations.

It's a letter from the architect to all
the bidders.

The next number is an exhibit
which includes the notice to contractors

and all .of the specifications relating

124
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to the bidders of the contract., There
are some identified by pages. Theas’
come right from tha bidders' documents
A=l and A-«2, B~l through B=~13, C=-1 through
C»12, D=1l-l, then D=l«2, then D=2~]1 and
2, D=3=1, tp-n Section E, Page 1, Section
B, Page 2, Bection F, Page ) and the
next dooument is an addendum to the plans
and apecifications, then several pages of
information relating to prevailing wages
and then it contins a listing of schools
and colla§oa where Bishn Construction
Company has indeed performed construction.
These ars all part of the request for
bids, request for information for bidders,
Then finally, ths blank fornms
of bid bond which were required to be
submitted and information from the Department
of Trsasury relating to prequalification
of the petitioner, That's it, your
Honor, |
THR COURT: OXkay.
Now, here's howv we're going to
do this today. Ordinarily, of course,

I would say to the petitionar proceed with
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.
your argument and I'm going to do that
on the t.oondfituu‘. But on the first
issue, the issue that was raised by
Mr. Weinstein as to whether or not it waas
timely-filed and whether or not it should
have gone to the Appellate Division within
45 days, since HMr. Weinstein raised that,
I'm going to let him argue that and then
give you an opportunity to respond to
that,

It's a fair way to do it,

MR. BAGGITTs Your Honor, I don't
disagree with that.

But I really, truly think that

issue wams --
THE COURT: Well, let's get it
on the tabls anyway. Let's see what
happsns. Okay.
MR. WEINSTEIN: Thank you,
your Honor,
I think in a certain sense, although
the issue was one that I've raised and
I believe has merit in and of itself, also
has to be put into a certain extent in ths

context of the faillure of the stats of claim
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articles which we'll get to then later
on, in terms of harm and weighing of.
interests,
But to the extent that petitioner
seeks to avall itself of xrights before
the Commissioner, it would appear that
there has to be a decision of the
Commissionser which it appeals or disagrees
with or seeks to be hesard oa. It is
clear that not only ias ths process whioch
was followad in this instance one which
is legislatively and authorized by regu~
lation and controlled by ragulation in
its proceduxe, but also was a procedure
which was done publicly, done at public
meetings of the local school Board and
the actions which went to ths Commissioner
ware actions which ware authorised by the
sohool Board at public mestings, adopted
at public meetings pursuant to the Sunshine
Law, the Open Public Msetings Act,
Petitioner raises in an allegation
in its petition that possibly the actions
taken in this instance ware in violation of

the Open Public Mestings Act. We disagree

i
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with that,

THE conir: I don't think that's
really befors me, as to whather or not
they are or not.

MR. WEINSTEIN: The point is
that the Board authorized in 1989 that
this matter go beforxrs ths Commissioner
of Education and the local finance boaxd
for its approval., The Commissioner made
that decision April 14, 1989,

The subject of lease/purchase
at the school Board lsvel is a controversial
subject., It has its impact not just with
potential bidders, contractors, but
obviously, with the electorate in terms
of the choics taken, whether it be a
bond referendum under the Other procedure
or a lease/purchase transaction under this
procedure. It is one that is in the public
forum quite clearly and in this instance
is one which was aoted upon in the early
months of 1989, and by April 14, 1989
by the Co:niaaion..

Pollowing that action and based

upon ths action of the Commissioner and the
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THE COURTs When was all that
complated, on whar date?

MR, KKIN'STEINS Well, the
Conmmissioner approved it on April 14,
1989, The Board authorized the signing
of the doouments on April 11, 1989.

The lessor, Paci!icorp. was appointed by
the Board on FPebruary 21, 198%. Prior
to that time the bidding for the lesscr
occurroﬁ.

TRE COURT: Okay.

S0 the real date is April 14,
1989 when the Commissioner put this
final stamp of approval on this projsct?

MR. WEINSTEINs That's correact,

The local finance board acted on April 18,

foux days later, which also was a nescessary

approval, so the latsst ~-
THE COURT: Okay.

So April 13, 1989,

MR, WRBINSTRBIN: I think an appeal

of that, not being an appeal as wa havse
heres :oday. howaver, within the Department
of Bducation =--

THE COURT: What I'm trying to
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establish is the sxact date that you contend
that the 45 days started the roll for
the Appellate Division appeal.

MR, WEINSTEIN: Well, I would con-
tend since the petitioner so chose to appeal
to the Commissioner of Education that it's
the April l4th day, the approval of the
Commissicnar, But quite frankly, given
the long length of time that's gonse by
since that period of time, othar tham for
record puxposes, which I understand tou:
days is not a critical situation horo;

THE COURT: And, in any event,
the first appeal by ths petitionsr to anybody
VAS -

MR, NRINSTEIN: The filing of
the complaint in the Supsrior Court on
Outober 2, 1990, followed, 1 think, a day
oF two later by the f£iling of the petitioner
before the Commissioner.

The reason for the 45~day time
period to appeal, I think it's clear and
ihat {s that there has to be certainty.

Thcrp has to be finality. That provides an
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adequate time period for someone to take
an action, chnllcnq. it and have ﬁh.
administrative p:bo-a; kick in, which is
controlled by the regulation,

TO suggest that wa can go through
all that's happened since April of 198%
and have a transaction wherxe almost §9
million of certificates have been sold
to the public and have them holding
those certificates and all the work that

I detailed, and then have ths project

held up based on an appeal to the Commissioner

£liss in the face of any understanding
and any purpose to a 45-day time linmit
to appeal and the finality requirements
that ars inherent in that.

I suggest that is s0 clear that
not much mors has to be said about that.
Petitionar will lixely suggsst that it
was not a party in those sarlier procsedings,
that it 444 not become a party to this
process, if you will, until it rxeoceived
or observed the notice to bidders, notice
to contractors, and that this is a bidding
question and not a Commissioner of Education

approval process quastion and, at the least,
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it has no notice of the sarlier activities,

I will suggest, as I dicd earlier in my
remarks, that, first of all, lease/purchase
is a controversial subject, The contractors,
with the kind of .xpericnéo that this
contractor has in the school field, un=-
doubtedly are well-awars of this controversy
and that the actions of the Board again,

as I said, were taken on public notice by
public action.

Hore particularly, if the argument
is a bidding argument, then wa are
caught. in the gquandry, I guess, that
your Honor pointed out earliier today of
wvhat nmight be torn.d‘ovoriappinq juris-
diotion by the Superior Court and the
Commissioner,

But given £hat and given the
i&porior Court, which in the non-school
situation and the public and the municipality
situation, for instance, typically handles
bidding questions, I think one has to
look at all that's happened hers and look
at the equities and weigh the obligations

that are on each of the parties in terms of
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the activitas which are before you.

I would simply suggest that if
this is a matter for the Commissioner and
it's been deemad to be a matter for gh‘
Commissioner, then the rule is clear that
it has to be within 45 days of the
Comnissionexs action. The Commissioner
hasn't taken any action in the last 45
days or 3o before October. That action
was taken in 1989,

THE COURT: I think it would be
unfair to you 4f you have to ansvaer,
and then let somabody alse go aftaer you
and then answsr again. 9o I think what
we'll do is we'll see if the other two
partias have anything to add to Mr.
Weinstein and thatwill give you a chance
to hear anything that you.havo to ansgnr
to.

Gentlemen, do you have ;nyzhing
at all?z

MR. BROSCIOUS: VYes, bristly,
your Honor.

Your Honor, I would just add to

4

what Mr. Weinstein said that it is the docisiod

\
|

i
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of ths Commissioner in April of 1989 which
created the status of lessee for this
Board of Education, which we submit
changed the obligations or changed the
bidding picturs considerably and it is

for that reason, it is the creation of that
status that makes the bidding statutes

not applicabls here.

If the issue is as to status,
then the appeal should have been back in
April of 1989,

THE COURTt Let ms ask a question:
I¢*s all opan to all three of you.

Whers does he get standing from to go

to the Appallate Division at that juncture
in April of °*89 and make this challenge?
Anyons can answer,

I don't care.

MR, WRINSTEIN: Well, I think
that that issus appears as an issus oor£
of as an initial reaction, but I don't
think that thers's any question that if
a contractor maintains that leass/purchasa,
sxcludes public bidding and that the action

wans taken pursuant to Department of Education
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i

ragulations, that that is an appropriate
point and that there -~ thay would hiv.
standing first, probably, although I'nm
not surs for it to be heaxd befors the
Commissioner bafore one would get to the
Appellats Division,

THE COURT: So your position is
that April 14, give or take a wesk or
whatever, when all this was wrapped up,
he should have made an appeal firstly
to ths Commissionsr of Education and
that would have tollo& the time for
the 45 days to appeal to the Appellate
Division?

MR. WRBINSTEIN: That is correct,
I assume there's a procedurs for that,
but I think that is correct because
what's really at issus here is the valicdicey
gf the leass/purchass statutes.

THE COURT: Well, that's beasn

"Cotorninod.

MR, WEINSTEIN: Well, I think sc

but I've argued that.
THE COURT1 I don't think it's

an issues any longer as far as I'm concerned.
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: giallenge you come in at this point,

37

I don't think that's the lease/purchass
statute. '.l;h.r had a chanes to chqllo;\ga
it. In fact, they 4d go to the Appsllate
bivision in the CARB case, but they politicall
worked it out because what happened is that
the citizens of Passaic Township turned

the whole Board out and put their own
Peopla in and thay decided to fix two
schools rather than building ons.

I don't think therxe's any question about
lsase/purchase. 1It's existed in the Stats
of New Jersey now for well over 20 ysars
with public buildings. But the question
is: Is there a procedure, is there a
juncture whers an indepsndent person or

a company is at a point whers now you come
in ~= X don't see it in any regulation

or statute that says 1if you're going to

" MR. WBINSTBIN: ‘That's corroct;

hﬁ; clearly, they are an affectsd party

and could make the argument that we =~
THE COURT: Do they have a duty

to read every public announcemsnt that is

posted on any lsase/purchase in the State of

137



10

1

13

14

15

18

17

18

19

2t

2

You are viewing an archived copy from the New Jersey State Library.

'

New Jersey? Do they havs a duty to only
40 that when it wounld affect them, when a
bid 4is put out? I don't know.

MR, BROSCIOUS: Judge, I think
they have a duty 1f they're going to maks
this argument. What we have hers is
CARE took us to this opinion and we
are going now ﬁo the next logical step.
If a contractor had snough concern, the
contractor ought to be charged with the
knowledgs that leass/purchase has been :
around, that lesase/purchase involv-d‘. ;

fundamantal change of the relationship of

the parties as in Bulman vs, McCrane

38

(phonetic) whioh is cited in tha CARE case,

recognizing that in the school context ~--
TEE COURT: Then juast forx the

racord, that's at 64 New Jersey 103,

MR, BROSCIOUS: Yes, sir.

Recognixing now that in this

- 25 tsxt, that has been approved hy the

Fas( \y gentexts pp Y
Adminiatrative Court and then by the
Commissioner and there has been approved

a changs in the way in which projects are

going to be done, at that point I submit that

138




e

21

24

You are viewing an archived copy from the New Jersey State Library.

a person such as this paﬁitionor dia

h;v. the duty and obligation toc assert
himself or itself into the process just as
in this case I have received soms phone
calls from different interested industry
types requesting dates of hearings, "Could
we ses a copy of the petition™ and so

forth.

80 1 think once the process reached

the point whers we were going to recognins
lease/purchass in thissetting, that a
person such as this person did have the
obligation to come forward if they intended
to bid on the projects.

THE COURTs Unless Mr, Baggitt
is going to stand up and tell me right
now that he admits or his client admite
that they read every one of the newspapers
oX whataver these things are advertised
in to ses what's coming up in the future.

" I have no evidence before me to
acaept the proposition that his client is
in such a position and is of such a nature
as a contractor who does this kind of

work.

139
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)
I don't have it 80 I can't make a
finding on it., I may agres with you if
there was something in the record that
says that they are the largest school
contractor in New Jersay, bid on 835
parcent of the contracts in New Jersey,
have an smployee who does nothing but read
the newspapsrs to sse what's going on in
school contracts, st cetara.
But I have none of that before
me and I oan't reach that conclusion,
MR, WRINSTRIN: Your Honor, if
I may, I would also point out that this
cass, in a sense, could be looked at as
puxluaﬁt to ths leass/purchass regulations,
R.JuAeC, 6322A ot 80q., and I don't have the
agite and I apologixe for this. But therse
is & requirement that once ragulations

ars adopted, that they can be challengad

_ within one year.

;

Thesa ars adopted in late 1988,
I believe, Clesarly, ths contraator is on
equal footing with anybody else and

thasae rsgulations clearly presaribe a

procedure by which the school Hoard is to
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act. The school Board can't do whatever it
wants., It must act pursuant to these.

THE COURT: I don't think he's
challenging tha regulations. I think
he's saying that somewvhere along the
line after all this procedure is followed,
you come to a step in the procedure where
it s mandated upon the public authority
and/or their agent/sarvant/representative
lessor or whataver to put ocut for public
bidding the contract to do physical work,
aither to build a new school or to fix
up the old school or whatever.

Is that not your position?

MR. BAGGITT: Correct, your Honor,

MR. WBINSTEIN: I think that is
thes position, but I think that position -~
and this does tie in, as I said in my
opening comments to the basic argument
Treally of the interprsestation of the
statute,

But to take the position in that
way misses the point that the school Board,

as a creature of the Legislature, must

act in accordance with the legislative dictated
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and the regulatory dictates which set
forth a certain procedure,

That procsdure does not provide

for public bidding. HNow, I understand we
haven't argusd that point.

THE COURT: But it doesn't also
provide for a time for an outsider during
this whole process to come in with a
challenge to any part of the process,

MR. WEINSTEIN: It does not sxplicitly
provide for that but if one ultimately nbcaptd
the arguments that we've put forward on ths
intsrpretation of the statute, one has
to come to the conclusion, I would suggest,
that as Mx, Broscious said, the aotion of
the Commissioner in April of '89% creates
a status for the project, Everything flows
from that point forward in terms of the
requirements on the school Board to proceed
in agcordance with the Depaxtment's
qunlntionl.

Therefore, if one accepts the
interpretation, it cannot be challenged
at this point in time.

The only challenge that can be
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made is either to the adoption of the regu-

‘lation within the one year provided or

€0 the Commissioner®s decision as it

atfects this particular case, To do

othervise allows the type of challenge
which creates == which allows official
actions to take place of a substantial

nature and substantial cost, including

43

the issuance of certificates to be over~

ruled or thrown out after it's all dona,

and that makes no sense, to allow a

Prooess to procssd in accordance with

regulations and then rule it illegal ,

12 youwill,

THE COURT: But that's exactly

what you're asking in this case, that it's

all done now and he should havae, within
the 43 days fron ths completion of the

pocess, gone to the Appellate Divisionv

the whols procedurs.

MR, WEINSTRIN: Within 45 days

of the Commissioner's decision.

THE COURT: That's right.

%Q makxe exactly that challenge and hold up

The whols process is conplete and
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MoCarter & English to the New SQrsoy
Department of Bducation. That was back
on May 10 of 1989. That lestter was
subnitted by MoCarter & English and
solicited by the Division of Pinance.

TER COURY?: On whose behalf
was McCarter & English appearing at
that point?

MR. BAGGITT: MocCarter & English
was spscial oounsel, bond counssl, and
they vers giving their opinion to the
Department of Education, the finance
section, and that opinion is supposed
to be on the question of the applicability
of the public opinion statute. The opinion,
if your Honor please, back on May 10,
relates to only one of the public bidding
statutes. That's 18A:118~18, which is
5%’ statute which is the bane of all sc§ool
lélrdl. It has been for many, many
y;a:l. That's the statute that says when
you bid a school Board job over a certain
amount of money, you must bid five prime
contractors plus a gensral =-- what McCarter

& BEnglish, in effect, were saying was
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that lsass/purchass doass not apply to
that particular statute,

Now that's back on May 10.

THE COURT: Well, the ultimate
question is if lease/purchass applied
to any part of 18Ai1l8-A oxr any of the
sducation statutss requiring bids, and
that's vhat we're hers for.

MR, BAGGITT: Yes, your Henor,
I think that's so,

I would also just simply say,
therefora, we didn't have standing,
We didn't knowabout it,

I don't know how we could have

xnown about it. I point out this also to
youx Hopnors I'va done five of these lease/

purchase financing. I understand Pacificorp's

concern., I think I even did one with

racificorp., 1I'm not sure but I undserstand

their concern and I understand that going

through that process is a lot of wvork.

It's & tremendous amount of work. Thare

are a lot of people involved and so on.
But the point is in all of my

situations, wé've awarded to ths lowest
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1

responsible bidder, There is not --

MR, BROSCIOUS: Judge, I object to
that.

THE COURT: Let him finish,

MR. BROSCIOUS: I object because
he's now giving testimony before the
Court.

If s0, maybe you ought to swaar
him in.

THE COURT: I understand. I'm
sitting without a jury, so I know what's
going on.

MR, BAGGITT: The idea is that ~-=
and my argument in this case or part of
my argument in this case is that this is a
compatible situation that just simply
because the lease/purchase transaction was
approved, it was approved by the Commissioner
qf Education, the next step is to go out
to bid.

When you go out to bid, then
you're bound by the statutes. 50 we're
not attacking wﬁ.t went on, I say vwe
didn't have the status to attack it.

We're not attacking it now.
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We're taking vhat I think is a
reasonable position. A reasonabls position
is that that statute applies and we
should proceed in that way,

THE COURT: Okay.

I'm going to ruie on issue one,

I find that the petitioner in this case
timely made his application to both the
Commianioner and the Superior Court
when hs was noticed that bids wers deing
sclicited for ths project, and that ha had
no notics nor standing to prooceed to the
Appellate Division, give or take 45 days
aftear April 14, 1989, and that he is,
therefore, properly before the Office of
Administrative Law on the one issue that
we have left,

Row, that's the issus of whather
or not bidding is required for the
é;nstruation of thie particular high school.
Xt's an addition, is it not?

MR. SROSCIOUS; Yes, sir.

THE COURT: Okay.

MR. WEINSTEIN: Your Honor, excuse

me, but just so the record is clear, if£f I
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i
wrote correctly, your Honor said that
patitioner timely made application when
noticed that bids were solicited for the
projsct,

The bids weare initially solicited
on July 23, Prorty-five days from July
23 is not within the time frame that
petitioner filed aither action.

Now, thexe was a second bid aand
just 80 wa have a clear record «-

THE COURT: To be oclear, it
would be six weeks later.

MR, WERINBTEIN: Of the second
biaz

THE COURT:s The second bid, in
all fairness, since we're dealing almoat

with an offer and an acceptancs and

almost sinple contract law, if I can rsmamber

baok that far.

l So it would be from the second
bid, and I think they'rs properly hers
and properly raising the question hers
now,

The question is whether or not

thelr position is tenable under tha loanu/putc§ase

148
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act and under the sducation acts and
whather or not they're required under the
education act or under the lsasa/purchase,
whether the lessor, in fact, has complaete
control and can let out the contracts
any way they want to let them out, either
by bid or not by bid or under any other
mnethodology as long as they stay within
the 8.8 million dollars in this case,
which has been approved by the Commissioner
of Bducation.
More particularly, I think we
have to deal with the Bulman case. I
think that is the prime cass that wva
have to deal with in our argument hare,
I spacifically would l1ike you to address
for me on Page 103 of the Bulman case
the comments, starting in the first full
;ﬁ:agraph and going into thas second
Paragraph, It starts befors turning our
attsention to what regarxrd is the major
issue and goes into the sacond paragraph.
Soshen you do your arguments,
X would like you to take =~ doss averybody

have that?

149
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H

MR. BROSCIOUSs I just passed
it over to Mr, Baggire.

THE COURT: I have my copy.

I'1ll be happy to give it to you,

Lat's taks a ten=-minute adjournment.
We'll come back a faw minutes after 11
o'elock,

{Whersupon, therswvas a break in
the proceedings.)

THE COURT: Plesase proceed.

HR. BAGGITT: Your Honor, I know
you've had the benefit of my brief and
all the attachments and all briefs have
been submitted to you.

Let me just state 6\;: position as
quickly and succinctly as I can.

Our position on this question is -~

well, first of all, let me state it is our

vpesition that the defendant Board and/or

‘fkéificorp. once they undertook the bids,

whioh they did, were bound by the public
bidding statute. That statutas requires
advertisement of certain contracts. This
was ons of then.

THE COURTs That's an equitable
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argument?

MR, BAGGiTT: Yes, your Honor.

Once they did this, they were
bound by that statute, They were bound by
19A118A-37 which directs that the contract
be awarded to the lowest responsible bidder,
Not only do I argue that, but the Board,
in fact, in its invitation to bid, requested
that or stated that that contract would be
awarded to ths lowest responsible bidder.

X know that thers was a gqualifi-
cation on that, The qualification was
that they raserve the right to rsject all
bids,

THR® COURT: wWhen yYou say the Board
did that, you don't mean Pacificerp, who
is the leassor at that point, ox do you?

Or do you not make a distinotion

thien?

NI Ty MR. BAGGITZs I don't make a
W e

diltinoticn.-nunbgt one, and, number two,
unfortunately I am not party to who actually
did that advertising, whether it was the

Board or whether it was ==
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THE COURT: Can anybody answer

that for us?

MR, WEINSTEIN: 1t was the architect,

I believe.

THE COURT: Who worked for?

MR. WEINSTEIN: It was probably
tachnically the agent of both.

THE COURT: Okay.

That's usually what happens.
I'm just trying to help you out on this
ons.

MR. BAGGITT: I haven't seen the
architect's contract.

NR, WEINSTRIN: But the bids
ware solicited in the name of Pacificorp.

MR. BROSCIQUS:s That's in the
documents that were submitted by counsel.

MR, BAGGITT: Well, your Honor,
my point, therefore, ias that they both =-
sither or both are alsoc bound by the lowest
fispon.iblo bidder statutes and that that's
a very clear and plain meaning of the
statute,

I take that statute and compars

it with the lsase/purchase statuts and we
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don't find the lease/purchase transaction

as baing one of the excaptions to 18A:18A~37.

of exceptions in 18A;18A~5, very detailad

1list of axceptions.

85

N It's very clear. There is a list

THB COURT: To help you, I've read

the list,

MR, BAGGITT: All right, vyour

Honor.

It's not set forth therxein,
In the Bulman case which we talked about
befora, lesasas wsrs one of the axceptions

to the public bidding act, and even

though leases were sxceptions, an exception

to the public bidding aoct, nevertheless

the Court noted that the State still had ~-~

nevertheless insisted on awarding to the
lowest rasponsible bidders, even though

ggp transaction was accepted, as I rsad

‘ &t coase.

statutory framework ~=- well, lat me backtrack
for a minute and say, basically, your
Honor, where I'm coning from is that

thers are public funds involved hers,

153
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, 56
public money. The public money that's
involved, the $8,800,000 is going to be
paid back by the school distriot over a
period of years.

To the extent that that monay
is not needed, to the extent they have
saved, thersfore, if the lowest responsible
bidder comes in, $315,000 lower, that's
a4 net saving to the Board of that money
on an advertised basis, plus the intarsst
that it might cost, It's clear it's a
saving to them and it's clear that's
where that statute is aimed at.

It's aimed dirsotly at that,

The second point I would like to make

is that we're dealing with school property

hers. The property upon which these buildings

ares going to be built and altered belongs
to the school, albeit in the lesase trans-~
agtion they have, I assume -~ and I forgat =~
tﬁcy probably have a 90~year lease oOr
40~year lease of the ground leass to
Pacificorp, so that they can carry out
their activities.

But ths reality is, and the statute
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says that it's public grounds, public

property. So wa're dealing with public

- property.

We're dealing with public funds,
We have a special trust when we'rs dealing
with those. The lowast responsible bidder
statute, and my squitable arguments, as
you have seen, relate the horrors of
avoiding that statuts, The horrors of
avoiding ths lowest responsible bidder
on a public statute are discrimination,
coalitions betwesn the contractor and
the public, fraud, all kinds of avils
come down upon that kind of nitugtion.

S0 it's ensconaad with those
protections and it always has besen and
it should be in this ocasa,

That's what I'm arguing. The
other extreme that ons goes to -~ I don't
want to sound ridiculous about this, but
42 the defendants ars correct, thsy can
get the lease/purchass transaction approved
by the State and they can go out and
award to anyone they want to, even if

someone cams in who was $2,000,000, I mean,
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you have to carxry to extremes, 32,000,000
lower than my client was, let's say here
a $4% million contract.

THE COURT: In fact, thsy don't
sven have to go that far. They can just
go out, take anybody, not knowing uhth
the other pesople would come in at and
they let it out for bids.

MR, BAGGITT: That is ths argument
that they make. I can't belisvs that
the statutes contemplate that, I doa't
think that thsy ever, ever drsamed that
this situation would take place, and I
think the Bulman case is & case in point.

As the Suprema Court points out
aven now, they noted that ths 3Stats awards
to the lowest responsible bidder., When
you shake it all out, it comes down to
that. It's public property and the award,
thersfore ==

| THE COURT: What do I do with
this? Let's look at the Bulman case.
Let's look at the top.
When & said I was interested in the

second and third paragraphs, I'm really
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more interested in the first paragraph
hers.

2 says here again the controlling
question is whether the basic transaction
is a leass, and if so, the bidding statute
is irrslevant, and then it goes on to
cites N.J.8.A. 32:134~9C,

8o the Court recognised, at
least in this inatance, that in case of a
leass, for whatever the reasons are, that
it goes on to talk about they recognisze
they don*t have to bid. So we do have a
case of Court and Legislature obviously in
a public position with public funds and
public building saying that 1if it's a

t

lease, it's up to you.

Then in this case, the Commissioners

looked it over and ths people havs looked
£€ over and all the forms have bean filed
and they‘ve come to the conclusion with
their approval that if it comes in at
8.8, that's a reascnableamount becanse
they signed off on it, and they don't
appear to be worried that it could come

in at 8,5 rather than 8.8, That's going to
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1

be their argument.

I just want you to see that if
you want to address it; you don't have to
address it. I'm just sorting it out.

MR, BAGGITT: Yas.

Well, your Honor, new, 8.8 to
do that ptojocé -

THE COURT: I may agres with
you as a taxpaysr that absolutely, if
you can save ths school district $1 msillion,
$300,000, $20, one should do that.

I don't know if I agresse with
you as a Judgs, based upon what's in front
of me., I*ll let you know that in a
faw minutes, but as a taxpaysr, sure.

I don't think anybody in this room would
say for various reasons we should get
the lowest price. Of courss, tha lowest

;;100 may turn out to be the contractor
;o‘s got one shovel.

HR. BAGGITT: I understand that,
yourxr Honor.

1f your Honor please, would you
just say, again, what you'rs looking

for?
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I was thinking about something
else when youwers talking about that.
I'm sorry,

THE COURT: We have at laast
one instance in front of me in the Bulman
case whers you have a public authority
being told by the Court that if there
was a leass involved hare, they won't
hava to put it out for bidding. It's
certainly what that says,

MR. BAGGITT: That's true, your
Ronor.

THE COURT: And it says it very
claarly.

It says here again the controlling
question is whether the basic transaction
is & leams. If 0, we are hexs holding

the bdildding statute as irrelevant, so we

. .Nmow that our Courts, our Supreme Court

‘#hd our Legislaturs and, at least in this

instance, this type of deal would go for
that,

MR. BAGGITT: Right, your Honor.
I think the point is that that statute,

52:34~9 contains a list of contracts that
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are not subject to public bidding by
wirtus of their subjeat matter and, under
that statute, the contract purchase with a
subjsct consists of & lease, buildings,
real propexty is exempt. So theres was an
sxemption in that case, That's what I anm
arguing hers.

If we had an exsmption, ws
wouldn't be here at all., In fact, we'd
all be doing something different.

THE COURT: But the further
question is by the fact that the school
district itself no longer owns this
property, it has now turned it over to
Pagificorp and it is no loangexr a public
authority of any nature that is controlling
the process to solicit bids to give it
to one person or solicit bids and throw
them all out or do whatever they want,

;gi?l that change the situation here?

Pacificorp now has 8.8 and thay've got
to bring it in at 3.8 or bring it in under
8.8 and nmake more profit, I guasss,

But, in any event -~ Or turn it

back to the school district, whatever the
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casa is.

But, in any svent, we no longer
are dealing with the -= with a public
anthority. WwWe're now dealing with a
private lessor approved by the Commissioner
who bids on the joeb., So there was a
bldding, but you would say it's a sacondary
biddfng. It's tha first bidding. It's
A primary bidding., I'm not sure.

MR. BAGGITT: Your Honor, to
answer that question, I just would point
out to you ~-

THE COUR?T: I qnint I'm arguiang
your casse.

MR. BAGGITT: Pirst of all, your
Bcnor( if 1 may say the Board rstalned
the dght to approve all contracts,

The lease/purchase agreement is crystal
alear that they retain that right and
tﬁ.y had scontrol of who those contracts
ware awvarded to.

THE COURT: They mtain the
right to lpprov§ all contracts, but they
retain it to make sure, Il assuma, that

wherea they ordered three toilets on the
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third floor for the boys' or men's roonm,
that contract states they're getting

the three toilats for thae boys' room,

et cetaera. So they have a chance to review
the specifications.

MR. BAGGI?T: Wsll, appareantly,
youx Honor, in this case it went a littlse
bit further than that, and in many cases,
it does,

It's an unqualified powsr.

It's not a qualified power to prova
those contracts in that situation.

The Board has incredible position.
They're really into the process. It's
a public body who is now involved.

They're saying, "We're not going to approve
this contract unlass it's under cartain
vonditions.” They have control over it,
They're in the process. Thera's no doubt
about it in ay mind.

If, indeed, in this contract,
if it truly were, as you say, & powerlass
situation, that would be a different matter,
But it's not that way in this cane.

Section 502 puts the Board right in
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the middle of it, It doss not only put

tha Board in the middles of it, but the Board
is in the middle of it with this advertise-
mant for bids.

I think the Board direotly got
involved in that, your Honor, Also, it's
true that the Board has entered into a
lease/purchase agresement. They still have
an squitable right to have title to that
property at anyAti-. that the obligation
is paid off.

They have an squitable right,

80 the Board hasn't parted with ticle

to the property. They partad with legal
title but they still have an equitable
right to enforce that title claim,

THE COURT3: That's nothing outsaide
a normal real estate transaction or any tinme
you pay it off, you have your oquitlblu’

when you coms back,

MR, BAGGITT: Yes, on a leasa/purchass

transaction, yss, your Honor.
X think basically the thrust of
what I'm saying is that in this case, the

dooument itself, the leass/purchass itself,
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t
was such a naturs that the Board retained

rights and, thersfore, the Board had approval

of thsse matters and the Board was directly

involved, thersfore, throughout and still
remains involved in thess processes.

I assume that the other questions
will be decided on later on, that 1is,
ralating to whether or not that second
notics was at all applicable to our
situation, I don't think that it was,

I think, your Honor, basically that
the thrust of our argumesnt is that they
must comply with the lowest responsible
bidder statute, They have not done that
and they're obligated to do so.

THE COURT: What if they didn't
put this out for bid? what if they just
went ahead, called up a bunch of companies
and said, "Would you be interested,”
and they all said, "Yes, wa'd be interested”
but they are known bescause of company
reaputation in the f£ield of construction of
school) buildings that they do a terrific
job and they say, "You got to do it uﬁdar

8.8," and they say, "Let us sse the plans,”
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and a day later they call them back and
say, "Ws'll coms in under 8.8," and
gs;y say, "You have it."

Then what?

MR. BAGGITT: Well, your Honor,
I can't think of the horrible situations
that could rssult over that. I know
offhand, and I know your Honor will
consider this in the way in which I am
stating it, the situation came up dowan in
Monmouth County with the Manalapan Township
School District. It got to ths level bafors
a Superior Court Judge and the matter was
somehow settlsd because that's axaotly
what happenad in that case.

I don't know whether Pacificorp
was ‘involved in that situation or not.
It may haves been,

MR. WEINSTEIN: They were, and
I was counsel.

MR, BAGGITT: So that's something
that happensd there.

THE COURT: So why didn't you
settle this case?

bon't answer that.
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i

MR, WEINSTBIN: Bids hadn't
besn opsned in that case.

MR. BAGGITT: Your Honor, the
horrors which descend upon the public
in that kind of a situation are just =-

THE COURT: Isn't that what
we're talking about?

MR, BAGGITT: What's what they're
talking about?

THE COURT: 1If they didn't sand
that letter, that's what we'rs talking
about, in fact, you wouldn't be hare.

You wouldn®*t even have known about
the situation. You wouldn't challenge
the situation bscause they would have said,
“Give it to DeSapio™ I guess,

MR, BAGGITT: I think, your
Honox, the diffo:onc. hera is we're in a
p@blio seactor and the public has an
obligation == it's public monsy, public
property, and I think that's what we'ras
dealing with,

THE COURT: You all understand
that this is not an sasy case for ne.

I'm having great difficulty with it,

166




NATHONWIOE 3 800 2% 5040

CORBY LHVUP Ny

You are viewing an archived copy from the New Jersey State Library.
69

I have had great Atfficulty with
it from the second that Judge Weiss gave it
to ma, and if it's the laat thing I do,

I will get him,

I understand your argument.

I have carefully read your papers, and
I understand where you're coming from,

Does anybody want to address
ne?

MR. BAGGITT: I would just make
one final point, and that is that I see
nothing inconsistent with the relief which
we want which is to be awardaed the
contract as we should, and psrceive, I
think, that 1t can be done within a
staturory framework.

. THE COURT: You do undesrstand one
of the problems I have in this case
is that 1f I agxee with your position ==
and I may well agree with your position ==
that means that this school building
isn't going to go up until a year -~ well,
next spring when the ground starts to thaw
bacause it's going £o be in litigation

all winter long,
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1

¥We all understand that, I thiok.
That sssnms to be obvious to me. D it's
going to cost :h; school district five
percent more, sight percent more, whatever.

MR.BAGGITT: Well, your Honor,

I don't know that would be the casae.

THE COURT: I don't, aither.

MR, BAGGITT: It would depend
on what happsnsd.

THE COURT: But it is certainly
mentioned in ons of the briefs that from
the atandpoint, we've got to gst on with
thias and ons of the reasons you're going
to get a decision today is so you can gt
on with it.

Wherever you go from hers, you go
fxom here.

MR, BAGGITT: All right, your
Nonor, Thank you.

MR, WBINSTEINs Thank you, your
Honor.

I would just like to briefly
respond to a couple of points that ware
made by petitioner and try not to go through

the arguments that I made in my brief.
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Counsel began by saying that
he had an equitable argument and that
once Pacificorp advertised for bids,
the matter had to be basad upon public
bidding and he made mference a number
of times to unspecified language in the
documents, whereby he indicatad that
the documents called for award to the
lowest rasponsible bidder. That's not
correct.

The documents, which, by the
way, wers submitted by petitioner attached
to the petitioner's complaint or petition,
and part of the documents that ars joint
exhibits now say quite the opposite of
that.

First of all, thsy clearly say
in many instances, including the first
sentence of Saction A, notice to contractor,
sealed proposals will be rooiiv.d for
the lease/purchase construotion contract
by Owner/Lessor (Pacificorp Capitol, Inc.)

It then indicates in the end of

Section A thess are sections which petitioner's

counsal circled in its subnissions to bring

169




2

23

You are viewing an archived copy from the New Jersey State Library.
)
to ths Court's attention the Owner/Lesaor,
Pacificorp Capitol requires thatall
proposals shall comply completely with thae
construction documents. I'ms skipping
some language not relevant.

The Owner/Lessor reserves the
right to award the contract to any contractor
to negotiats with one or more contractors
or to reject any and all proposals submitted,

Then, in another sxhibit of petitioner
in the instructions to bidders, undex
accesptance of bid award, it says it is
the intent of the owner to award a con~
tract to the lowest responsible bidder, pro-
vided the bid has been submitted in accordance
with the requirements, and it goes on to
say that the owner shall have the right
to waive any informality or any irregularxity
in any bid or bids received, but it is not
obligated to do so, nor dooi it represant

.tgkt it will do so, and to accept the single
bid or combination of bids which in their
judgment is in their own best interssts.

The owner also reserves the right

to awvard to any bidder, negotiate with one
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oOr morxe bidders, reject and/or all proposals,
I think it should be one or all proposals.

It is oclear in the documants upon
which petitioner reliss that the equitable
argument it puts forward on that issus,
that is, that the documents say lowest
reasponsible bidder, and once they were
advertised, they must control, when, in
part of petitioner's argqument, he misreads
the documents and the documents clearly
say that, in fact, they say exactly the
opposite and give the owner/lessor,
Pacificorp, the option to basically do
whatever it wanted to do.

That gets us down, rsally putting
that aside, to the argument that petitioner
makss that these are public funds, there's
a special trust, and all ths arguments
that come into play in public bidding
situations. Interestingly, petitioner
avoids the argument that if public bidding
applies, why not five-prong. In fact,
petitioner makes the argument that the
18A118, the five-prong resquirsment is

a normal school construction. The public
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bidding situation dces nét apply here
and, in fact, a single contract can be
bid, but makes no justification for
the distinction whatsoevsr.

I suggest thare's a reason
for that. It's obvious that petitioner
is right that public bidding applies,
but petitioner is no more entitled to
this contract than anybody elss that bid
on it.

I prssums it would have to be
bid under 7Title 18A, which requires
the five prongs, but the basic argument
is that there's all this protection
that surrounds public bidding, and
that this legality of a leass/purchase
is really a zuss, if you will, that's
been created tc avoid public bidding.

I would suggest that ==

THERE COURT: Well, ths project
is capped, is it not?

MR. WERINSTEIN: Yeas,.

THRE COURT1 And it*s cappsd

by the Commissionsr?
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MR. WEINSTERIN:  Yes,

THE COURT: 8o, in any svent,
the project camnot come in over 8.8,

MR. WEINSTEIN: . It's 8.880,
actually.

THR COURT: 1It's close snough.

MR, WEINSTEIN: And I think it's
actually 8.5 for constructional costs,

THE COURT: 8o there's a cap
and it cannot come in under any circum-
stances --

MR, WEINSTRINs Not without the
approval of the Commissioner and issuance
of additional certificates.

But there's no money to pay
for it beyond that,

Tha agent that is holding the
moOney oouldn‘é Pay any more than that,

80 it is capped., But the basic undaerlying
argument is one, the protection of public
bidding, and, two, that this is a ruse

or whatever word you want to bae put on

it, formality, legality, to get arcund

the publio bidding statutes. I've detalled

in my brief the many ways in which the
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Legislature sought to include protection
of the public because, obviously, ith
going to be used for school children, the
>puh11c funds. The rentals are going

te be raissd through the tax rate for

the school, and no one is disputing

that,

THE COURT: A yearly basia?

MR, WEINSTEIN: Correct, yearly
basis.

THE COURT: And then walk away
from the projsat?

MR, WEINSTBIN: They can.

THE COURT: If they don't put
the funds in the budget?

MR, WBINSTEIN: Absolutely,
that's correot.

But the Legislature, through
the approval of the Commissioner, through
the local financs bhoard which is chaxged
with the responsibilicy specifically to
assure that tha costs ars appropriats
through the public acts of the Board,
the public bidding, to acocept the lassor

and the public action of the Board to
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approve the concept of public bidding
and apply to the Commissioner, all of
thess methods, the Commission, the Legis~
laturs, has shown an interest in p:oviding.
protection through the public and the
publicv®s funds,

The question then beacomes is
it a technicality? Is it 2 ruse? Let's
assume for the sake of argumsnt that it is a
technicality., My point would be that
it is a legislatively-approved techaicality,
and that bidding, as much as we vr-p‘
it in the flag and as being the all-American
way to procesd, is a legislative snactment.
Bidding does not come down from above
as some approach that must be usad, 1It's
not a constitutional requirement.
It's a legislative requirement and the
Legislature has the ability, clsarly,
to restrict those instancas in which
bidding is necessary.

In this instance we would argue
that the Legislature's intent is quite

clear, and I've cited the language that,
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notwithstanding any other law to the
contrary, languags contalned in 4.2(f)
as wall as the aplicability of the

prevailing wage law in the sections which

follow and the fact that the privatsly-owned

land and building improvements ars not
subject on real estate assessment and
taxation which is containsd in 4.2 itself.

So I think that ths Legislature
has clearly recoygnized that this is
outside of the entire concapt of public
bidding, because it is owned by a
private antity.

Therefore, it need not saxenpt
bidding because it's a different kind of a
mathod to approve and construgt a project.

THE COURT: It naed not exenpt
bidding by the private entity?

12 Pacificorp wished, they could
not put it out for bid or any other
methodology that they wished, as long as
it's under the 8.87

MR. WEINSTEIN: That's correct,

but it didn't need to exenpt the requirement
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for public bidding, I guess is what I
meant to say, bscause it is a differant
mathod,

As your Honor has indicated
already, ths Bulman case speaks about in
terms 0f the normal incidents of a lease,
is it a lease or isn't it a lease?

I don't think thsre's any question that

it fits under the category of a lsass.
The Legislature has said that

leasa/purchase is a ssparate msthod.

THE COURT: I don't evan think
ws have to argue that point becauss as
far as I'm concerned, that's settled,
There has been no challenge to CARE

and all districts -~ many, many districts

_who are going to this msthodology and

follow it, and I am sure all of you in
this xroom don't want to overturn that
because you're involved in it ones way
or another or will be, in the future.
MR, WEINSTEIN; But petitioner
suggasts that the lsase/purchase method
is permissible with a requirement for

publiec bidding, the lowest responsible bidder.
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;
THE COURTs That's correct, either
because it is required or because it's
required because it represents a public
body in one form or another,’
MR, WEBINSTEIN: What I am
suggesting, your Honor, is that it cannot
be part of the process of thes lsass/purchase
transaction, that the Legislature, for
the arguments I've set forth, has deemed
them saparate, that thers is no way that
you can establish the lagal concept of a
lasﬁor owning property, private party,
and thsn tsll that private party that
it has to follow public bidding resquirementa
that are applicable to a public school or
public entity.
That defeats the entire concept
involved behind this transaction.
THE COURT: Well, what about ths
fact that the school system reserved
the right within this contract itself
to review all the facets of the construction?
MR, BAGGITT: Pirst of all, that's
not unusual in any private setting for

single~use type buildings on a lsase/purchase
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basis built to sult, if you will, to
insure that the final product conplii:
with the use for which it was intanded.
THE COURT: But doesn't that
lead us also in a direction of the fact
that the Leagislature might decide in this
type of transaction to require the
privats lessor or bid on the project
to be the lassor to go out and bid on
the contracts?
MR, WEINSTEIN: I'm not suggesting
the Legislature could not decids that.
THE COURT: I thought you warae.
MR, WEINSTEIN: Because, in fxct,
there have been bills submitted to the Legis-
lature, This is beyond what we'va submitted,
which has sought to include that and
they havean't moved out a committes yet
and therxse's too many of them, really,
to dctnilrin the papsrs.
But I am suggesting that while
the Legislature may be able to do that,
the concept behind lease/purchase is

at variance with that type of activity.
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If the private party owns --

THE COURT: The concept beyond
lease/purchase is apeed.

MR, WEINSTEIN: The goal is
spaed but the concept ia a private party.
It goes back to traditional real estate
concepts,

THE COURT: But it's really
spead, to save money. The reason that
you don't go bonding ia that it takes a
ysar longer. You have to go through
the process of setting up an slection
and all the other attendant problenms
with it, where with a leass/purchase,
you can probably save yourselves in an
inflationary period a lot of money by
moving it through the lease/purchaae
process, even though it costs you a
little more on the financing.

It's probably a lot less because
you'rs moving the project six months or a
yesar faster,

MR. WEINSTEIN: That's probably
correct.

But having said that the school
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Boards would not be able to avail them-
selves of this process had not tha
Legislature said that they could, just
l1ikxe the Legislature requires them to do
cartain things when they, the school Board,
wished to construct the building through
the bonding method, the traditional method,
and in establishing those two different
methods, the Legislature recognizes the
real property concepts which have besen
inherently involved in our law and acceptad
in our law for years and years, which
are enmbodied in a lease/purchase concept,
They have made the requirsmasnt
that there be an annual appropriation.
They have dons all the things that are
nacessary to distinguish it from a
private sentity owning it versus a public
sntity owning it and to combine those
as petitionsr sseks to do, ie seens to
me, destroys the mechanism which the
Legislaturs sought to achieve and the
nature of the documents which lessors
signed and enter into to undertaks these

responsibilities do not include from the
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i
very beginning the requirement to publicly

bid, Public bidding, for all that

Mr., Baggitt has indicated, is not always the

end-all to avoiding fraud and favoritism
and so forth, As we probably all know,
it often forces public entities to accept
the lowest responsible bid which is very
hard to show something's not responsible.

It's often not the lowest bid.
A private entity can offer construotion
at a lower cost, #0 public bidding has
its purpose. 1It's not nacsssarily to get
ths lowest cost., 1It’s to protect against
all the othsr prohlems of favoritism
and so on when a public body is spanding
the money and is responsible for that
construction,

That's not the case hers. 1It's
;;aply not the case, and I don't believe
g%’a addressed that issus, to suggest why
ii is.

Bis only answer is that public
funds are being usad on an annual appro=
priation basis. Public funds are used

every time a school Board goes ocut and buys
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anything but in this instance, at least,

the Legislature has suggested a different

method by which it can operate.

Thank you.

MR, BROBCIOUS: If it please
the Court, your Honor, I will be brief,

I adopt most of Mr. Weinstein's

argunents,

THE COURT: I'd be surprised if

you didn’e.
MR. BROSCIOUS: I adopt his

argument in its entirety. It sesms

to ms Bulman vs. McoCrane is dispositive in
this case, notwithstanding the fact that

Bulman dealt with astate whereas this is a

school issue.

The reason why I bslieve it's
dispositive is that the statutory schene

;éﬁ‘tho public setting, whether it's then

£

and the objectives are simllar,

~“;1"‘z§tlo 40 or whether it's Title 18A are

85

A YV A
sxtremely similar, The purposes are sinmilar

When you look at Bulman vs., McCrane

and you see the Supreme Court indicates

that whers you have a basic transaction
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of a leasa, the bidding statuts is ipreslevant,
and then it citaf the statutes which regquiras
advertisement. !

It is not an answer to say that
that nmerely related to the need to advertise
and that that's not prasent in this case.
Both in Title 40 and in Title 18, thare
are two parallel sections. One is the
public bidding section and the other is
the property acquisition section which is a
wholly separata section of Titls 40X,

Undex school law we havse the
sane type of separatenuss., We have Title
18A:18A, which deals with public bidding,
and we have Title 1B8A~20 which deals
with the acquisition and disposition of
pxopo:ty. That's the caption of it,

When you get to 20~4.2, it provides
an all~inclusivs, sslf~gontained method
for the acquisition of a site and a
‘dahool.

I subnit to you that given that
statutoxry scheme in this case, the dis~
tinction which counsel sesks to draw for

Bulman vs. McCrane is a distinction without
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a difference and that that case is

oontrolling for batter or for worse, and

when I say for better orfor worse =-- because

we've heard about evils and horrors and
all sorts of terrible things that happen

it ve don't hold this matter out for
public bidding -- let nme suggest to you
that the process that was followed by
Pacificorp Capitol had a significant number
of protective devices against those evils
and those horrors,

When you look at the bid specs,
the bid specs sought to elicit information,
sought to elicit the bid which was to be
in their best intersst, but alsoc in the
Boarxd's best interest. The Hoard had

the right of approval over who Pacificorp

‘Capitol was going to enter into a lease

with, and I submit to you that that's
not unusual.

It's not unusual in a private
setting., It's not unusual for the Board
to retain for the lsssese to retain
significant review over the construction

of something which the lessss is ultimately
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going to lease, All of these items vere
placed in here in order to protect, given
the abhsence of public bidding, and I submit
to you that the horrors that were conjured
up and evils simply don't exiat in this
case,

Tha Board does not concede that
the plaintiff was the lowest responsible
bidder., I think it's significant to note
that the bidder which Pacificorp Capitol
proposes to award the contract to agreed
to cap the costs and that the petitioner
here did not agree to cap the costs.

S0 I would just like to indicats
in closing that all the evils which are
conjured up don't exist in this case.

The framework, it seems to me, is absolutely
clear until the petitioner comses forward
with something that suggests that Bulman
doocn't really apply in general in ternmas

of how it's structured, in terms of the
statutory structure that's behind it,

that this Court is bound to those principles

and is bound to apply them in this case.
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83

MR. GALLINA: We would adopt the
f&iquncnta made on behalf of the respondents,

THE COURT: All right.

Anythinq further?

MR. BAGGITT: No, your Honor,

THE COURTs Okay.

Gentlemen, as I sald before,
this bas not been an easy casa, I hava
spent an snormous amount of time with
it and I have read all the casss ocited
in all your briefs. §

I have read all ths statutas, 3
all regulations and all pages of documentation
that you have submitted here. I've come
to tha conclusion, after hearing your
arguments and reading your materials, that
the Legislature, in this partioular instance,
444 not provids for a process that requires
ke lessor who must bid on the contract

eX must bid on the total project himself

*1; follow uﬁy bidding scheme in letting

out the contract for the renovation or new
building of any of the school struotures,
that the protections built in by the act

and the regulations and the documents that
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H

have to be filed, processsd, raviewed by

- £}, sha Department of Bducation, by the local

boards, by counsel, special counsel hired

by the districet afford the kind of protection
that is necesssry to protsct the publiec
interast.

I £ind that the slement of apeed
that I nsntlonﬁd before in getting theae
buildinge erxected as guickly as possible
and financing placed at the proper times
when financing may be better in one month
than another month and if they can get a
financing out at a chsaper rate and move
the projsct along faster, it probably
saves mors monsy than the bid procass
would save if they put the buildings out
for bia.

I therefors find in favor of
<!E? respondents in this cass. I hold

'jﬁﬁat bidding is not a necessary slsment

 #§§ & lasase/purchase contract for a school
district. I dad raly on ths Bulman case
and the statement by the Suprasme Court
as to the fact that New Jersey has, at

least in one instance in a public situation,
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not required a bid or bids to bs put

‘out for leass projects, I think this

is dispositive of all the issues before
me.

Is there anything further that
any of you would like to add that I may
have missed? It's tough when you jump
orally. It's easy to sit in theoffice
and do thesea things hers,

Okay. Thank you.

LR N N I

"
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a Shorthand Reporter of the State of New Jersey,
do hereby state that the foregoing is a true
and accurate transcript of my stenographic notes
of the within proceedings, to the best of my

ability.
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OAL DKT. NO. EDU 8097-90

»

1 hersby FILE this initial decision with the COMMISSIONER OF THE DEPARTMENT
OF Ebm‘;‘}\ﬂon for consideration,

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final deeision in this matter. If the Commissioner of the Department of Edueation
does not adopt, modify or reject this decision within forty-five (45) days and unless such
time limit is otherwise extended, this recommended decision shall become a final decision
in accordanee with N.J.S.A, 52:14B-10.

Within thirteen (13) days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the COMMISSIONER OF
THE DEPARTMENT OF EDUCATION, 225 West State Street, CN 500, Trenton, New
Jersey 08625, marked "Attention: Exceptions.” A copy of any exceptions must be sent to
the judge and to the other parties,

DR 41040

Date i .
Mailed To Parties:
DEC: . 1y Cf_,_’,_,,,, s L e
_ B D C A,
Date Oi"ﬁCE OF ADMINISTRATIME LAW
bh
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BIEHN CONSTRUCTION, INC.,

PETITIONER,
v. V : COMMISSIONER OF EDUCATION
PACIFICORP CAPITAL, INC., : DECISION
ET AL.,

RESPONDENTS .

The record and the oral trangcript initial decision
rendered by the Office of Administrative Law have been reviewed.
Petitioner filed timely exceptions pursuant to the applicable
provigions of N.J.A.C. 1:1-18.4. The Board filed timely reply
exceptions as did Respondent DeSapio Construction Company and
Respondent PacifiCorp, Inc.

Petitioner files five exceptions, which are summarized, in
pertinent part, below.

Exception 1
The Judge's reliance on Bulman v. Mc Crane, 64 N.J. 105 (1973}, is
misplaced because that case was decided under a statutory provision

which is specifically designated as applicable only to matters paid
from state funds.

Petitioner contends the ALJ relied on Bulman as dispositive
of all issues before him, citing the transcript at pages 90-91 in
support of this proposition. Petitioner distinguishes that case
from the instant one, however, because Bulman was decided under

N.J.§.A. 52:34-6 et seq., which provisions apply only to public
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works, contracts and printing for the state. Petitioner states that
different provisions apply for local public contracts under N.J.S.A.
40A:11-1 et gseq. and still others apply to public school contracts
under N.J.S.A. 18A:18A-1 et seq. Petitioner notes that such
provigsions require public advertising and bidding for expenditure
over a given amount, and that each lists specific exceptions to the
bidding requirement. Petitioner further notes, however, that the
given exceptions differ from one another provision to provision, and
it suggests that such differences indicate that the Legislature
tailored the exceptions to differences between state and local
entities, and between local entities and school districts. Relying
on canons of statutory construction and such case law as Marshall v,

Western Union Telegraph Co., 621 F. 2d 1246, 1251 (3rd Cir. 1980}

{where the lawmaking body has carefully included a term in one place
and excluded it in another, the term is not to be implied where it
is excluded), petitioner advances the position that the bidding
exemption applicable to state contracts and agreements, thus, should
not be implied to cover local agreements, including school district
agreements.

More specifically, petitioner argues that the court in
Bulman, supra, focused on the exception from bidding found under
N.J.S.A. 52:34-9(c). Suggesting that whether or not the Legislature
intended for such provision to cover lease purchase agreements as
opposed to lease agreements might well be questioned, petiticner
contends that even assuming that the Bulman court correctly decided
that gsubsection 9(c¢) covers lease purchase, the igsue in the instant
matter is whether that gtatutory provision controls this case.

Petitioner gubmits that it does not. It claims:

- 94 -
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The contract at issue in this case is the
construction contract pursuant to the lease/
purchase agreement, not the lease/purchase
agreement itself. If the lease exception of
N.J.S.A. 52:34-9(c) were relevant to this case,
then, it would except the lease/purchase
agreement from public bidding. In Bulman, it was
the 1leage agreement which was exempt from
bidding. Bulman v. McCrane, supra, 64 N.J. at
108. The <court's reasoning was that the
subgidiary arrangement for construction of the
building, as part of an integrated lease
transaction, did not violate the bidding
requirements for construction because the basic
transaction was a lease--which was sgpecifically
exempted under the relevant provisions from the
bidding requirement. Id. at 107-08. Under the
provigions relevant to Bulman, there are no
specific requirements as to leases, and there 1is
a specific exemption for leases which are
required for the conduct of the state's
business.

Under the relevant provigzions for this case, by
contrast, there are detailed requirements for a
lease/purchase agreement and no listed exceptions
from the bidding requirements that in any way
relates to lease/purchase agreements. N.J.S.A.
18A:20-4.2; 18A:18A-5. These provisions
specifically require public advertising for bids
where the agreement includes the ''transfer or
lease [of] land or rights in land, including any
building thereon." N.J.S.A. 18A:20-4.2(f). In
Bulman, the basgic trangsaction was excepted, and
the subsidiary transaction was thereby excepted
as well. In this case, by contrast, the basic
transaction is not excepted, and the subsidiary
transaction, likewise, cannot be excepted.
(Exceptions, at pp. 3-4)

Petitioner claims that to apply the lease exception from
Bulman to school districts would render N.J.S5.A. 18A:20-4.2(f)
nugatory. Mentioning that the ALJ herein at page 8% of the
trangcript specifically referred to a process which requires the
lessor to bid on the total project, petitioner avows that the lease
exception which controlled in Bulman does not control the instant
matter, nor does the Bulman case. Rather, petitioner states "[t]he

question for this case is #*** whether the procedures of N.J,S.A.
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18A:20-4.2 negate the bidding requirements of 18A:184A-4, or
otherwise create an exception to thoge regquirements not listed in
18A:18A-5, for building <c¢ontracts contemplated pursuant to a
lease/purchase agreement.' (Exceptions, at p. 5)

Exception 2
Contrary to the Judge's conclusion that there is no statutory
requirement for a bidding scheme as to the school construction

project at 1issue, the requirement under N.J.S.A. 18A:18A-4 for
bidding, which covers every contract that is paid with or out of

is applicable to this case.

Petitioner relies on the provisions of N.J.5.A. 1B8A:1BA-4
to counter the ALJ's conclusion that the Legislature has not
provided for a process that requires a lessor who has successfully
bid on the total project to follow any bidding scheme in letting out
that contract. Petitioner suggests that N.J.S.A. 18A:18A-4 requires
bidding for all work or materials paid for from school funds, unless
specifically exempted. It stresses that gaid statute centers on the
sources of funds, rather than on the entity contracting. Petitioner
claimg that PacifiCorp, as successful bidder to be the lessor and
builder for the project, is required to publicly advertise for bids
unless it can show that payment for the work will not be from school
funds or that its lease purchase agreement i3 gpecifically exempted
from the bidding requirements. Biehn agserts that PacifiCorp has
shown neither, nor can it.

As to the first situation, petitioner avers the lease
purchase agreement makes clear that rental payments come from the
school district's available revenues, and cites the transcript at
page 11 in thig regard. Petitioner claimg that PacifiCorp serves as

a "conduit™ (Exceptions, at p. 6) for the payment of some of the
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for its own payment.

The second situation does not apply to the instant matter,
in petitioner's opinion because there is no exception under either
the Public Schools Contracts Law or elsevhere that applies to
contracts under the lease purchase agreement method of acquiring a
school site and/or building. Rather, petitioner notes, N.J.§.A.
18A:20-4.2(f) is sgilent as to the contract between the lessor and
builders. N.J.S.A. 18A:18A-5, which 1lists exceptions from the
bidding requirements for any purchase, contract, or agreement which
consists of certain subject matter, does not include any subjecé
matter related to the lease purchase agreement.

Petitioner finds N.J.S.A. 52:34-9(c) mentioned in Bulman,

supra, inapplicable, citing F.S.D. Industries v. Board of Education

of the City of Paterson, 166 N.J. Super. 330 (App. DPiv. 1979) asg

supportive of this proposition. It claims that both cases are
distinguishable from this case by the presence of applicable
statutory exceptions from the bidding requirement. Moreover, in
rebuttal to the Board's argument that Bulman should apply because of
the parallel separateness between contract/bidding and acquisition
in the state and school district provisions, referring to the
Transcript at page 86 in summarizing the Board's position in this
regard, petitioner notes that the exception on which Bulman was
decided is found in the contract/bidding section of the provisions
on state contracts. “That a school district may acquire facilities
by an alternative method to 1issuing bonds does not negate its
responsibility as to bidding, whether in the lease/purchase phase of

the transaction or in the construction phase." (Exceptions, at p. 8)
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Petitioner submits that the ALJ went beyond the statutory
language in concluding f£irst, that the bidding procedures were
unnecessary because the protections otherwise built into the act
afford sufficient protection of the public interest and, second, in
finding that elimination of the bid requirement would allow faster
progress on the project and the possibility of cheaper financing.
Petitioner advances the rebuttal that while both of these premises
may have merit, neither justifies a departure from the statutory
framework.

Exception 3
The Judge's conclusion that bidding procedures were unnecessary for
contracts under a lease/purchase agreement because protections
otherwise built into the act afford sufficient protection of the
public interest 1is nto a sufficient basis for eliminating the
statutory requirement for bidding.

Petitioner first contends in this regard that the bidding
requirement it alleges exists in this case is in keeping with, not
contrary to, clearly established policy. Relying on Porter v.
Nowak, 157 F.2d 824, 825 (lst Cir. 1946), petitioner contends that
departures from the literal application of the requirement are to be
the exception and must be clearly intended.

Second, petitioner avers that N.J.S.A. 18A:20-4.2(f) and
the regulations do not evidence any intent to eliminate all bidding

requirements. Citing an Assistant Commissioner of Finance

Memorandum of April 13, 1987 and New Jersey Schogol Digtrict Lease

Purchase Guide as supportive of its position, petitioner states:

An active lessor 1is not required to conform to
the public bidding requirement for bids on each
of the five prime contracts, ***but rather 1is
allowed to let bids for one general contractor or
construction manager. In such a case, the
Department of Education will require a legal
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opinion that the transaction does, indeed,

utilize an active lessor so as to justify waiver

of the five prime contract bids.

(Exceptions, at p. 1)

Petitioner claims in this case no such legal opinion was
issued. Moreover, petitioner claims that all documents appear to
support the continued requirement for competitive bidding on the
construction project, albeit for one general contractor rather than
for five prime contractors. If competitive bidding is required, as
petitioner believes it is, then the requirement that the contract be
awarded to the lowest responsible bidder is also necessary in order
to avoid the absurd result that the bids are without meaning and
that the contracting agent can simply award the contract on whim,
petitioner submits, citing N.J.S.A. 18A:18a-37.

Exception 4
The Judge's finding that the elimination of the bid requirement
would allow faster progress on the project and the possibility of
cheaper financing 18 an ingufficient basis for eliminating the
statutory requirement for bidding.

Petitioner contends that the 1literal application of the
bidding requirement to contracts under lease purchase agreements
would not 80 grossly extend the project time as to shock the general
morale or common sense. Petitioner advances the argument that the
time gained under the. lease purchase option is not in the
elimination of bidding, but in the elimination of the requirement
for an election to approve a bond issue. To exempt congtruction
from the requirements of bidding when it is done under a 1lease
purchase agreement, rather than under a bond referendum, would

produce the absurd result of creating an exception which the

Legislature declined to create and which has no basis in reason.
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Exception 5

PacifiCorp does not stand in the place of a private individual, but
rather stands in the pace of an "agent'" of the school board and isg,
therefore, subject to the same requirements, except as explicitly
provided otherwise by statute, regardless of the terms of the
contract.

At point five petitioner contends, in pertinent part:

Under a lease/purchase agreement, land and
buildings are considered the property of the
school distriet, not to be assessed for tax
purposes. N.J.S.A. 18A:20-4.2(f). All
Pacificorp owned as lessor was the contract right
te build and l1lease the building to the school
district in exchange for the rental paid by the
district, to cover the certificates of
participation, and the land interest transferred
to it as security. Pacificorp can scarcely be
said, therefore, to stand in the position of a
private person. To the contrary, Pacificorp
stands in the place of the school disgtrict, for
which it is compensated, and functions as the
district's "agent/servant/representative lessor"
(See Transcript at 41). It is clear, then, that
Pacificorp is not merely in the position of any
other private entity. It cannot accept the
benefits of its cooperative agreement with the
school district and, at the same time, refuse to
accept the constraints attached to expenditures
of school funds. Finally, it goes without saying
that the terms of a contract with a governmental
entity are binding only to the extent that they
conform to relevant statutory requirements and
must be considered void where they conflict with
those requirements. See Berel Co. v, Sencit F/G
McKinley Associates, 710 F. Supp. 530 (D.N.J.
1989) (complaint to recover cost of change orders
was not viable on a direct contract theory where
statutory provision imposed a duty as to method
of approval of change orders.)

(Exceptions, at pp. 15-16)

Petitioner seeks reversal of the recommended decision of
the Office of Administrative Law.

The Board summarizes petitioner's five exceptions to the
ALJ's Oral Decision by stating that:

[Tlhe common theme of those exceptions is that a

contract for the construction of a building which
will wultimately be wused as a school must be
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publicly bid, irrespective of the provisions of

N.J.S.A. 18A:20-4.2(f) or the legal relationship

created by a Lease Purchase Agreement. It is the

Respondent's position that contracts entered into

between private entities, in the present case,

PacifiCorp Capital, Inc. and DeSapio Construction

Company does (sic) not require public bidding.

(Reply Exceptions, at p. 1)

The Board rebuts petitioner's contention that the ALJ's
reliance on Bulman, supra, is misplaced averring it is on point
becaugse that case was decided under Public Schools Contracts Law,
that petitioner fails to take into account the fact that
structurally the transactions involved are identical, and that the
analysis, therefore, of Bulman is relevant and controlling under
Public Schools Contracts Law. The Board argues that the
relationship created by the 1lease purchase agreement between
PacifiCorp and the Board, that of active lessor/lessee, 1is one
wherein PacifiCorp is the owner of the improvements subject to the
rights of the tenant, Warren Hills, "to occupy and utilize the
prémises in fulfillment of its constitutional mandate to provide a
thorough and efficient education to its students.” (Reply
Exceptions, at p. 2) It recites sections of the approximately 100
pages of the lease purchase agreement in support of this contention.

Specifically, the Board cites reference to Sections 401,
502, the definition of the Project and Schedule A describing the
land on which the Project is to be constructed, in support of its
position that all incidents of ownership have passed to PacifiCorp
Capital as a result of the lease purchase agreement. The Board
advances the argument that it 1is in such context that said

procurement used by PacifiCorp for the construction of the building

must be analyzed. The Board avers that petitioner fails to
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recognize PacifiCorp's ownership of the Project and the resulting
relationship between the Board and PacifiCorp flowing of that fact.

The Board alsoc claims that 1t is that change 1in
relationship which led the Supreme Court in Bulman, supra, to
conclude that no public bidding was required, in that the public
procurement takes place when the lease purchase agreement is entered
into. The issue in this case, the Board submits, is the method by
which a private entity fulfills its contractural obligations to the
public entity which has properly procured a facility. Bulman, the
Board advances, '***gtands for the proposition that where there
exists statutory authorization to enter into a lease purchase
agreement, the manner in which a private entity fulfills its
obligationg 1is irrelevant from a public bidding perspective.”
(emphasis in text) (Reply Exceptionsg, at p. 4)

Additionally, the Board claims it is significant to note
that no allegation has been made that the Board has deviated in any
respect from any of the procedural  aspects of N.J.S.A.
18A:20~4.2(£f), which the Board declares is the statute within which
the present controversy must be decided. It is submitted by the
Board that its compliance with such statutory terms constitutes its
procurement of a school and site. From that point forward the
construction of the building itself is governed by general rules of
contract between private parties, it claims, in this case, between
PacifiCorp and DeSapio Construction Company. It adds that the
relationghip between PacifiCorp Capital and Warren Hills created by
the lease purchase documents is the same as the relationship between
the State and its vendor in Bulman, supra, and that the rationale of

that case is controlling in this matter.
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The Board contends that the fact that Bulman was decided

under N,J.S5.A. 52:34-6 et seq. is irrelevant to the instant issues.
The 1issue resolved in Bulman, it avers, is that the procurement
undertaken by the State was of a site and building pursuant to the
public lands law. The relationship created between the public
entity and the private entity was one of lessor/lessee which
rendered public bidding on the construction of the building
irrelevant, the Board claims. “To follow the logic of Petitioner's
argument would extend the school conttacts law to an area which it
was never intended to cover, namely the relationship of one private
entity to another.' (Reply Exceptions, at p. 7)

The Board's final argument addresses petitioner's assertion
that PacifiCorp is not a private company, but is an agent of the
Board, subject to the requirements of the Public Schools Contracts
Law. The Board contends that PacifiCorp is a private company and
that it entered into a statutorily permitted relationship with the
Board in which it acts as lessor and Warren Hills as lessee. Thus,
the Board avers, PacifiCorp has not become a public entity and is
entitled to procure the building in any manner which it sees fit.
While its actions are subject to approval by the Board, there is
nothing improper or unusual about that relationship, the Board
submits. "It is in fact, that relationship which makes Bulman v.
McCrane controlling here.' (Id., at p. 8)

DeSapio's reply exceptions state it is in agreement with
the recommended decision of the ALJ, which denied petitioner's
request for interim restraints and which granted respondents' motion
for summary digposition. DeSapio is in agreement with the reply

exceptions submitted on behalf of Respondent PacifiCorp Capital, Inc.
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PacifiCorp's reply exceptions rebut point for point
petitioner's submission and, at the outset, states its accord with
the recommended decision of Judge Cummis denying petitioner’'s
request for interim restraints and granting respondents' motion for
summary digpogition. PacifiCorp also proffers that the issue of
whether petitioner would qualify as the lowest responsible bidder
was procedurally not before the ALJ when he dismissed the petition,
and PacifiCorp maintains that petitioner would not be entitled award
of the bid even if public bidding were required. If the recommended
initial decision is reversed, it 1is PacifiCorp's position that the
matter would have to be remanded to QAL for a full hearing on the
merits.

In reply to petitioner's contention that Bulman, supra, is
an improper authority for the instant matter, PacifiCorp contends
that the relevance of Bulman to this «case relates to the
determination of the status of the parties as lessor and lessee.
Bulman supports the finding, PacifiCorp submits, that:

As long as the governing document., in this case

the lease purchase agreement, is held to be an

appropriate leasing type arrangement, the status

of the School Board as lessee and PacifiCorp as

lessor implicates established legal principles.

This determination is necessary to insure that

the transaction is appropriately within N.J.S.A.

18A:20-4.2(f). Once it qualifies as such, both

the traditiconal standing of a lessee and a lessor

and the interpretation of 4.2(f) support the

basic 1issue, 1i.e., that public bidding is not

required. x**%

(PacifiCorp's Reply Exceptions, at p. 3)

Further, in reply to the arguments raised by petitioner on
pages 3, 4 and 5 wherein PacifiCorp averg petitioner appears to be
arguing that the lease purchase transaction is not exempt from the

bidding statute, PacifiCorp submits that such argument was not made
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at the hearing. It states that the lease purchase agreement was

awarded pursuant to a public proposal consistent with the bidding
requirements, and that such is not in issue.

PacifiCorp notes in reply to petitioner's Exception 2 that
said exception's caption, although not its argument, is the crux of
the case. PacifiCorp reiterates its contention that the questiqn in
this case is whether the lease purchase statute requires public
bidding for the construction contract. In response to petitioner's
contention that public bidding is required on the fact that the
annual rental payments are school funds and that such funds cover
the performance of work for the additions of schools, PacifiCorp
contends such argument is incorrect for more than one reason.

First, PacifiCorp argues that N.J.S.A. 18A:18A-4 does not
require "bidding for all work or materials paid for from school
funds**x ¢ (Petitioner's Exceptions, at p. 5) (PacifiCorp's Reply
Exceptions, at p. 4) PacifiCorp argues that the statute does not
read all work or material paid for from school funds but, rather,
says every contract or agreement for work or materials paid for from
school funds. It submits that the difference is not minor. It
contends the Board did not enter into a contract or agreement for
work or materials but, rather, entered into an agreement with
PacifiCorp to 1lease certain school facilities. It left to
PacifiCorp the requirement to enter into an agreement with a
contractor to build the project. Thus, PacifiCorp contends,
petitioner is incorrect when it said that the law centers on the
source of funds rather than on the entity contracting.

Indeed, both the bidding 1law and the 1leasge

purchase law speak to the ability of the school
board to enter into contracts or agreements.
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Neither speaks to the broader "use of school
funds.'" Furthermore, the actual payment for the
project is not directly from school funds. It is
from the proceeds of the Certificates of
Participation. The annual rental agreed to be
paid out of available revenues by the School
Board 1is the cash flow relied wupon by the
lessor/owner to repay the Certificates,
(PacifiCorp's Reply Exceptions, at p. 5)

Accordingly, PacifiCorp avows that there is no need to
exempt lease purchase from N.J.S.A. 18A:18A-4. As to petitioner's
argument that 18A:20-4.2(f) is silent as to the contract between the
legsor and the contractor, PacifiCorp acknowledges that that is
true, but it suggests that the silence is because Section 4.2(f)
covers the contract between the public entity Board and the lessor.
The rest of the trangaction is meant to be between private parties,
PacifiCorp argues. Therefore, specific bidding law exceptions
relied upon by petitioner are irrelevant to the transaction between
the lessor and the contractor.

In reply to Exception 3, PacifiCorp states:

The “other protections" contained within the

lease purchase transaction are simply further

indications of the legislative understanding of

the getting and the legislative intent to set up

an alternative method. They are not primary and

Judge Cummis's Decision is not interpreted as

relying on these comments as the underlying basis
for his Recommended Decision.

Furthermore, Petitioner's references to the
Calabrese Memo are totally out of context. When
that Memo is taken in 1its entirety and in
context, it clearly omits bidding from the lease
purchase scenario. Reference to the Lease
Purchase Guide by the New Jersey School Districts
Association is irrelevant as that 1is not the
position of the Department of Education -- the
" governmental agency here charged with oversight.

Additionally, Petitioner continually makes the
argument that the bidding law applies for general

contractors (which would include Petitioner
obviously) but not for the five primes. This
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argument is made without explanation. While

Petitioner continually repeats the argument it

cites no statute, case law, or even a theory. to

support this argument.

Finally, while no one seeks to dispute that the

goals of public bidding are aimed at avoiding

certain evils, that argument is irrelevant to the

case at bar simply because the Legislature in

this instance did not require public bidding.

(PacifiCorp's Reply Exceptions, at pp. 5-6)

PacifiCorp's reply to petitioner's Exception 4 avers that
the ALJ's comments that lease purchase is a faster method are meant
to be a further basis to interpret the legislative intent and not a
basis for the decision.

Last, 1in reply to Exception 5, PacifiCorp rebuts the
argument that it is simply the agent of the Board by suggesting that
such argument was never raised by petitioner directly at hearing.
More to the point, PacifiCorp contends petitioner’s statement that
the documents amount to an agency relationship is a total misreading
of those documents. It contends that petiticoner's citing to Judge
Cummis® comment on page 41 of the transcript is also inappropriate
in that, at that point, Judge Cummis was summarizing petitioner's
position, not finding that PacifiCorp was the agent. ©PacifiCorp
contends that the initial decision should be affirmed.

Upon a careful and independent review of the record
presented, the Commissioner adopts the conclusion of the ALJ below,
finding in favor of the respondents, but for reasons different from
those suggested by the Office of Administrative Law regarding the
merits of the matter. However, at the outset the Commissioner notes

his accord with the ALJ relative to the timeliness of the filing of

the instant matter. The Commissioner thus adopts the ALJ's
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conclusion of fact and law that the instant petition is timely filed
for the reasons expressed in the oral initial decision.

Before launching into the Commissioner's rationale on the
merits, the review of this matter warrants a brief explanation of
terms and procedure related to lease purchase as permitted pursuant
to N.J.S.A. 18A:20-4.2(f).

As noted by the ALJ's oral decision, the parties have
stipulated certain facts which were read into the record. The
chronology of events relative to the instant lease purchase are
included therein as follows:

MR. WEINSTEIN: This matter involves the
applicability of public bidding requirements
under the Public School Contracts Law, N.J.S5.A.
18A:1BA-1, et seq. to a lease purchase
arrangement entered into by a Beoard of Education
pursuant to N.J.S.A. 18A:20-4.2(f).

The Board of Education of the Warren Hills
Regional School District (hereinafter Board)
determined the need for certain improvements and
expansion of its senior high school and approved
the use of a lease/purchase program for said
acquisition pursuant to N.J.S.A. 18A:20-4,2(f).
The Board publicly advertised pursuant to
N.J.S.A. 1BA:20-4.2(f) for an active lessor and
an agent bank. The Board adopted a resolution on
February 21, 1989, appointing Pacificorp Capital,
Inc. (hereinafter Pacificorp) as the active
lessor and New Jersey National Bank as agent.
(See Board resolution of February 21, 1989,
Exhibit 3). Previously, on January 17, 1989, the
Board, having made the statutorily-required
findings, authorized an application to the
Commissioner of Education of the State of
New Jersey for his review and/or approval of the
proposed lease/purchase program 1in accordance
with N.J.S.A. 18A:20-4.2(f). At the same meeting
the Board authorized its professionals to make
application pursuant to the statute to the local
finance board of the State of New Jersey. {See
Board resolution of January 17 1989, Exhibit 4).
The Commissioner of Education approved and
endorsed the transaction by letter dated
April 14, 1989. (See Exhibit 5). The local
finance board held a public hearing and approved
the tramnsaction on  April 18, 1989. (See

- 108 -

207



You are viewing an archived copy from the New Jersey State Library.

Exhibit 6). These approvals were pursuant to
N.J.S.A. 18A:20-4.2, 18A:20-8.2(b) and N.J.A.C.
6:22A-1.1, et seq. The lease/purchase program
contemplated the sale by the agent of $8,880,000
aggregate principal amount of certificates of
participation (certificates). Notice of sale was
duly published and at public meeting of the Board
advertised and held in accordance with law, bids
were accepted for the sale of the certificates
for the lease/purchase program.

The Board authorized approval of a lease/purchase
agreement dated as of May 1, 1989 between the
Board as lessee and Pacificorp Capital, Inc. as
lessor. (See Exhibit 7). It similarly
authorized the approval of a ground lease
agreement dated May 1, 1989 between the Board as
lessor and Pacificorp Capital, Inc. as lessee and
the approval of the agent agreement dated as of
May 1, 1989 by and among the Board, New Jersey
National Bank, as agent and Pacificorp Capital,
Inc. The primary governing document 1is the
lease/purchase agreement between Pacificorp as
lessor and the Board as lessee dated as of May 1,
1989 (Exhibit 7).
/

In the definition section of the agreement on
Page 6, contractor 1is defined as that party
selected by the lessor and approved by the
lessee. Section 301 of the lease/purchase
agreement covering rent makes c¢lear that the
rental payments by the Board come from available
revenues only and that the certificates of
participation are not a debt or liability of the
School Board, lessee. Furthermore, the
certificate holders have no right to compel the
use of the School Board's taxing power for rental
payments, lease/purchase agreement 301,
Exhibit 7. Section 304 of the lease/purchase
agreement provides for the return of the land and
the projects to the lessor upon the lessee's
cancellation of the agreement. Section 502 of
the agreement requires the lessor to contract
with the contractor on the approval of the
lessee. Once the contracts are signed, this
section makes it «c¢lear it is the lessor's
responsibility to have the project built on
time. Section 608 provides that title to the
project is in the lessor subject to the exercise
of the option to purchase by the lessee which is
contained in Section 701 of the agreement.

KKK

Following all of the above-indicated approvals
and actions, the parties submitted the plans and
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gpecifications to the Department of Education,

Bureau of Facilities Planning and ultimately

received the necessary approvals to proceed with

the construction. Single prime construction bids

were solicited in the name of PacifiCorp as

lessor pursuant to a notice to bidders inviting

bids on July 23, 1990, later changed by addendum

until August 1, 1990 (see Exhibit 1 attached to

Biehn's petition).

(0ral Initial Decision, at pp. 8-13)

Significantly, the above recitation of stipulated facts
makes plain that petitioner herein does not challenge the Board's
selection of PacifiCorp Capital, Inc. as lessor. Neither is it
contested that the relationship between the Board and PacifiCorp is
that of active lessor and lessee for the purposes of constructing
what has been termed 'the project': Project is defined in the Lease
Purchase Agreement as follows:

"Project” shall mean the project as described in

Exhibit A hereto, including the improvements, and

the construction, acquisition, renovation and

remodeling of property of +the Board and the

installation of certain equipment therein which

ig to be financed in whole or in part hereunder;

provided however, such Project does not include

the Land.(Lease Purchase, Exhibit 7, at pp. 11-12)

An active lessor may be contrasted to a nominal lessor. In
the latter situation the board selects the contractors and controls
all aspects of construction of the project. In the former
relationship, such duties are assumed by another party, with the
lessor taking a more active role in bidding and construction related
aspects of the project; the Board thus has no more than incidental
participation in the selection of the contractor(s).

By so installing PacifiCorp, Inc. as an active lessor, it
was PacifiCorp'’'s responsibility to select the company to construct
the '‘project™ to be leased by the Board. The instant lease purchase
contract defines the role to be played by such third party

"contractor” as follows:
- 110 -
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"Contractor™ shall mean in connection with the

Project, any Contractor selected by the Lessor

and approved by the Lessee to acquire and

congtruct the Project in accordance with

applicable State law and the Plang and

Specifications and shall also mean a construction

management firm proceeding under & contract

gpecifying a guaranteed maximum price for the
construction and acquisition of the Project.
(Lease Purchase Agreement, Exhibit 7, at p. &)

Therefore, the contract at issue in the instant matter is
the construction/project contract that exists as a result of the
active lessor status assumed by PacifiCorp, not the lease purchase
agreement itself. N.J.S.A. 1BA:20-4.2(f) 1is silent as to whether
guch project construction contract need be advertised for bids in
conformity with the Public Schools Contracts Law, N.J.S.A. 18A:18A-1
et seq. In deciding whether such statutory provisions apply to the
construction contract, the Commissioner finds Bulman, supra, is not
instructive in that the court's rationale in that matter rested upon
recognizing that the initial transaction between the parties
arranging for the construction of a building was, in fact, a lease
and not a lease purchase agreement.

Once having reviewed the agreements between the parties and
determined the trangaction was, in fact, a lease, the court in
Bulman then determined that pursuant to N.J.S.A. 52:32-2, 34-8, such
“basic transaction" was not subject to the bidding requirements
because the statute governing such leases exempted such
relationship. Thus, the court was dealing with a different level of
review, that of the primary contract relationship between the
parties at the outset, not with a secondary relationship evolving
out of a lease purchase agreement established between the parties as

is the case in this matter. Moreover, in so holding the court in
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Bulman was benefitted by the fact that there was a statutory
exemption which applied to leases once the relationship between the
parties was clarified. No such statutory framework exists in the
ingtant matter to aid in determining whether the ©project
construction contract is subject to public bidding laws.

More instructive to the matter at hand is the case

captioned Lill v. Director, Div. of Alcoholic Bev, Control, 142 N.J.

Super. 242 (1976). In that matter, plaintiff, a printing firm,
sought action to restrain the 5tate Director of the Division of
Alcoholic Beverage Control (hereinafter ABC) from awarding a
contract to Jersey Printing Co., Inc. for the printing of price
listg pursuvant to the rules of the ABC., Plaintiff sought a judgment
declaring that the award of the contract for printing and
distributing a price 1list for liquor could only be awarded after
public advertising and competitive bidding purswant to N.J.S.A.
52:34-6 et seq., the statutory provisions which establish the public
bidding requirements for state purchases and contracts. Reversing
the Chancery Division, the Appellate Division held that where the
contract in question was between the representative association of
ligquor dealers and the printing firm, and neither the State agency,
ABC, nor its Director nor subalterns had any power or control over
designation of the printer or the amount to be paid for its
gervices, the contract was not within the public bidding statute,
albeit that the Director of the ABC received invoices from the
printer and allocated costs among filers and that the Division
prescribed standards and specifications for the work. (Id., at 242,

249)
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The Appellate Division noted that the ABC does not select

the printer, nor does it become a party to the contract. Rather,
the sgelection of the printer is made by the representative
organization of the more substantial filers, an Association, which
becomes the contracting party. VWhile agreeing with the Chancery
Division that there is an important public policy underlying the
statutory requirement of competitive bidding, the Appellate panel
noted the presence of "***common denominators which are nonexistent
in the position and participation of the State department##**'* that
distinguished the Lill facts from those cases requiring application
of the bidding statute. (Id., at 248-249) In so deciding, the
court set down the following standards:

In each of the cited ocpinions the governmental
unit exercised control over either the selection
of the contractor or the determination of the
consideration flowing to or from the contractor
or a combination of both. It therefore is
rational and appropriate to insist upon
compliance with the public bidding statutes to
guard against the potential of the evil of
favoritism and corruption. Patently, where
public officials have the determinative voice in
the selection of an exclusive contractor and/or
the price which he is to charge, there exists the
milieu for favoritism and corruption whether the
consideration is paid by the governmental entity
or the members of the public who are part of that
entity. In such a setting the insistence wupon
competitive bidding is wholly in accord with the
purpose and philosophy wunderlying the rigid
legislative requirements.

In contrast thereto, the factual complex relating
to printing of the price lists herein does not
present the potential  for favoritism  and
corruption involving the governmental unit or its
employees. We are rather concerned with a
private contract between the representative
association of 1liquor dealers and the printing
firm in which neither the ABC, nor its Director
or subalterns, have any power or control over the
designation of the printer or the amount to be
paid for its services. Where the public
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officials are in this neutral position with
regspect to the decision-making function, the
potential of public corruption or favoritism does
not appear as a specter to pguard against. The
incidental participation of the ABC in the
preparation of specifications for the work, or
ingistence upon compliance with those
specifications, or the promulgation of rules
relating to the apportionment of the cost, do not
propel the Division or its employees into the
making of the key decisions which would require
the need for the prophylaxis of competitive
bidding.

Further, since the arrangement between the

Association and Jersey does not involve public

funds directly from the State Treasury or

indirectly from pockets of the general public,

the discretionary judgment involved in the

selection of the printer and the determination of

the contract price is purely a private matter

beyond the concern of the State or its citizens.

Under such a set of circumstances the policy

considerations underlying competitive Dbidding

requirements are not relevant.*** (Id_, at 249-50)

Under such standards, petitioner bears the burden of
demonstrating that the public officials or agency -- in this case
the School Board ~-- **ha[s] a determinative voice in the selection of
an exclugive contractor and/or the price which he is to charge.”
(Id., at 249) The Commissioner finds and determineg that on the
record before him Petitioner Biehn has failed to make such showing.
While admitting that N.J.S.A. 18A:20-4.2(f) is silent as to any
bidding requirements for selection of the contractor for
construction of the project, petitioner's attention is directed to
broad policy justifications for requiring bidding on such contract
with such assertions that the regulations do not evidence any intent
to eliminate all bdidding requirements. Moreover, citation to the

New Jergsey School District Lease Purchase Guide as requiring an

opinion from independent counsel to assure no untoward Board
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involvement in the approval of such contractor is not dispositive

for any proposition at issue here because such publication is not
one developed by the New Jersey State Department of Education but,
instead, is a publication of the New Jersey School Boards
Association. Rather, petitioner's argument more correctly should
have focused on the extent of the Board's authority over such
contractor's functions, Instead, petitioner's arguments appear to
attack PacifiCorp's status and involvement as active lessor,
averring that it *stands in the place of an 'agent' of the school
board'" (Exceptions, at p. 14) rather than that of a private
individual. Such arguments miss the mark, in the Commissioner's
judgment, in asgsessing the need to avoid the potential of public
corruption or favoritism' (Lill, at 249) that public bidding laws
are intended to prevent.

Moreover, petitioner has likewige failed to bring forward a
preponderance of evidence to support a conclusion that the monies to
be advanced for said construction by the sale of certificates of
participation constitute the direct expenditure of public funds or
even the indirect expenditure *“from [the] pockets of the general
public” (Id., at 250) that would warrant application of the
competitive bidding statute embodied in N.J.S.A. 18A:18A-1 et seq.
insofar as citizens voluntarily choose whether to purchase such
certificates. Instead, petitioner argues that the lease purchase
agreement makes c¢lear that rental payments come from the school
district’s available revenues. However, the rental payments are not
relevant to the financing scheme provided for the construction of
the physical plant to be leased by the Board. Rather, because the

construction of said building is to be financed from the issuance of
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certificates of participation from the Agent Bank, the Commissioner
finds and determines that petitioner has similarly failed to meet
his burden of demonstrating that the 1lease purchase scheme in
question herein, in any manner implicates the use of public monies
which might then trigger the application of the Public Schools
Contracts Laws as embodied at N.J.S5.A. 18A:18A-1 et segqg.

In summary, the standard of review in this matter
establigshes that in order to require the contract for construction

of the Project to be subject to the Public Schools Contracts Law,

N.J.S.A. 18A:18A-1 et seq., petitioner has the burden of
demongtrating that PacifiCorp 1is not an active lessor. The

Commigsioner herein finds petitioner has failed to meet this

burden.

Accordingly, for the reasons expressed above, not those
espoused by the ALJ, the instant Petition of Appeal igs dismissed

with prejudice.

C ;ONER OF EDUCATION

FEBRUARY 6, 1991

DATE OF MAILING - FEBRUARY 6, 1391
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 9550-89
AGENCY DKT. 345-11/89

E.C.,in the interest of

his minor child, R.C.,
Petitioner,
V.

BOARD OF EDUCATION OF

THE TOWNSHIP OF MAHWAH,
Respondent.

John A. Merrill, Esg. for petitioner

Mark G. Sullivan, Esq. for respondent
{Sullivan & Sullivan, attorneys)

Record Closed: July 31,1990 Decided: January 2, 1991
BEFORE KEN R. SPRINGER, ALj:
Statement of the Case
This is an appeal by a parent who asks the Commissioner of Education
("Commussioner”) to change a failing final grade received by his child for a Spanish
language class during the 1988-89 school year. Two issues are raised by the

pleadings: first, whether the suit is barred as untimely under the 90-day rule,
NJLAC 6:24-1.2; second, whether the suit should be disrmussed for failing to state a
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claim for which relief may be granted. For the reasons which follow, the petition s
dismissed on the second ground.

Procedural History

On November 15, 1989, petitioner E.C., parent of R.C,, filed a petition with the
Commissioner, alleging that the local schoo! officials had acted arbitrarily,
capriciously and unreasonably and demanding that his child’s failing grade be
changed to passing. Respondent Mahwah Board of Education (“Board”) filed its
answer on December 5, 1989, denying the charge and asserting various affirmative
defenses. Subsequently, on December 19, 1989, the Commissioner transmitted the
matter to the Office of Administrative Law ("OAL") for hearing as a contested case.

Originally the OAL scheduled a hearing for luly 9, 1990, which was adjourned
to July 24, 1990 to accommodate the parties. Meanwhile, on April 16, 1990, the
Board filed a motion for summary decision, together with supporting affidavit and
brief. Petitioner filed opposing papers and a cross-motion for summary decision,
including an affidavit, copies of correspondence, answers to interrogatories and a
brief, on April 26, 1990. On May 8, 1990, the Board filed extensive reply papers,
consisting of a supplemental brief and four additional affidavits. Although not
contemplated by the procedural rules or the prehearing order, petitioner filed
another legal memorandum on May 10, 1990. All these decuments have been
considered as part of the record. Instead of holding the hearing, the case was
submitted on july 31, 1990 for ruling on the papers.

Findings of Fact

All of the material facts are undisputed. From the pleadings, affidavits and
exhibits, | FIND the following facts:

Petitioner and his daughter reside in Mahwah, New lersey. During the 1988-89
school year, the daughter was a tenth grader in the Jocal public high school. One of
her courses was Spanish 2C taught by Matthew Piccolo. She received poor grades for
the first two marking periods and failed both the midterm and the final
examination. District policy authorizes a teacher to raise a lower grade to 55 “in
order to encourage the student to continue working.”! Even though Mr. Piccolo
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raised her actual first and second quarter grades and R.C. showed improvement in
the last two quarters, her grade point average for the entire year was still below
passing.2 Asrecorded on her final report card issued june 15, 1989, R.C. received the
following quarterly grades:

1st Quarter 55
2nd Quarter 55
3rd Quarter 79
4th Quarter 81

Additionally, the report card records her grade on the midterm as 39 and her grade
on the final examination as 55. Besides her failing grades, R.C. had six unexcused
absences from class and “routinely abused bathroom privileges by insisting [on]
leaving the room” while her Spanish lesson was in progress.

There exists a factual dispute as to whether the report card accurately reflects
her grade on the final examination. Sworn affidavits by Mr. Piccolo attest to the fact
that her actual grade was 52, which he changed upward to 55. According to
petitioner’s affidavit, his daughter’s grade on the final examination shouid be 59
because Mr. Piccolo had advised him that he had “raised all students’ grades by four
{4) points.” It does not matter who is right on this particular point, since R.C. would
not have a high enough average to pass the course in either case.

Although petitioner makes no claim to any qualifications as a teacher, he offers
his advice that Mr. Piccollo should have "curved” the test results because more than
half the dass had allegedly failed the final examination. Mr. Piccollo rejected any
suggestion that the examination contained material not covered in class and, in the
exercise of his professional discretion, he decided not to curve the results. Use of a

1R.C."s actual grade for the first quarter was 36 and her actual grade for the second
marking period was 52.

2 Passing requires a grade of 65 or above.
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class curve would benefit those students who had not demonstrated basic mastery of
the course content.

Grading procedures set forth in the current student handbook use a weighted
average in which quarterly grades are counted as three times the unit value, the
final examination is counted as twice the unit value, and the midterm is counted as
equal to the unit value3 if the grades on the final report card are used, then R.C’s
final grade for the course is 63.93, which is rounded up to 64. If, on the other hand,
the grade on the final examination is regarded as 59, then the final grade for the
course is 64.47. Petitioner, who is a certified public accountant, argues that the
average must be carried out to one-hundredth of a decimal point and rounded up to
65.

Apart from petitioner’s self-serving statement, the record lacks any support for
the proposition that such dubious degree of exactness must be made. Instead, the
uncontradicted affidavit of Allen Van Eck, director of student services, indicates that
“every fractional grade of less than 0.5 is rounded down to the next lowest whole
number.” Consequently, R.C.’s final grade is rounded down to 64, regardless of
whether she achieved a 55 or a 59 on her last test. In order to pass the course, she
needed at least a 60 on the final exam.

Board policy statement No. 512 outlines a route of appeal for students who are
dissatisfied with their grades:

... [S]chool administrators retain the authority to review grades
and to prevent assignment of unreasonable or arbitrary grades.
The acts of teachers may not be insulated from review of their
supervisors and administrators; therefore, each principal shail
maintain the right to change any grade assigned to a student by
a teacher. No such change in grade shall be made until a

3petitioner’s moving papers attach what appears to be an earlier version of the
handbook, which uses an unweighted average of the quarterly grades and the
final examination and does take into account the midterm grade. Nonetheless,
both sides utilize the same weighted formula in their computation of the final
grade for the course.
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conference is held between the teacher and the principal and
until the principal, in turn, has discussed the change with the
Superintendent. At the high school, the princpal must review
the proposed change with a committee of four department
heads, including the head of the department in w,ﬁicﬁ the
disputed grade occurred, prior to discussing the change with the
Supernntendent. (Emphasis in the original).

After learning that his daughter had failed the Spanish course, on or about
June 22, 1989 petitioner telephoned Mr. Piccolo and requested that the grade be
changed. When the teacher denied his request, petitioner went to see the high
schootl principal, Mr. Bruce Segall, who brought petitioner’s concern to the attention
of school superintendent Barrent Henry. On Jjuly 13, 1989 Mr. Henry wrote to
petitioner, stating that his daughter’s grade "has been reviewed several times
already by the teacher, department chairperson and the principal” and that “no
basis was found to warrant any grade change.” Mr. Henry ailso expressed his
reluctance, except in “a most extraordinary situation,” to “override the professional
judgment of three appropriate staff members.” Convening of a four-member
committee was apparently deemed unnecessary, since both principal and
department head had recommended against any “proposed change.”

Petitioner mistakenly believed he had a further right of appeal to the board of
education and erroneously assumed that he was legally entitied to a full-fledged
hearing 4 Despite the absence of any formalized avenue of appeal, the Board

4as noted, Board policy directs that professional school administrators “retain the
authority to review grades and to prevent assignment of unreasonable or arbitrary
grades,” without expressly authorizing a right of appeal beyond the chief school
administrator. Assuming (but not deciding) that the Board cannot delegate its
ultimate responsibility for overseeing the school system, it does not follow that
petitioner must be afforded a trial-type hearing with sworn testimony and cross-
examination of opposing witnesses. Under some circumstances “an informal
appearance before the board” will satisfy due process requirements. Cf
Donaldson v. No. Wildwood 8d. of Ed., 65 N.J. 236, 246 {1974) {nonrenewal of a
nontenured teacher’s contract) What process is due in a particular setting is partly
a function of the importance of the interest affected. Woodland Private Study
Group v. Dept. of Environmental Protection, 103 N.J. 62, 74 (1987). It would
seriously undermine respect for the teacher’s legitimate authority if any student
unhappy with a particular grade could demand a hearing.

-5
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offered petitioner the opportunity to appear before it on September 18, 1989. But
petitioner failed to accept this offer because of his insistence that the hatf-hour
allotted for his presentation was not enough time for a full hearing. instead,
petitioner brought this appeal to the Commissioner,

Conclusions of Law

Based on the foregoing facts and the applicable law, | CONCLUDE that the
petition fails to state a claim for which relief may be granted.

At the outset, the Board seeks to dismiss this appeal as untimely under the
regulations governing appeals in education cases. NJA.C 6:24-1.2 prescribes that
appeals in controversies and disputes involving schoo! taw must be filed with the
Commissioner “no later than the 90th day from the date of receipt of the notice of a
final order, ruling or other action by the district board of education.” (Emphasis
added).

Respondent urges that the 90-day limitation period started to run on june 22,
1989, the date of the teacher’s written adverse notice or, at the very latest, on July
13, 1989, the date of the superintendent’s written refusal to change the grade. In
response, petitioner maintains that case law required him to exhaust administrative
remedies before bringing an appeal to the Commissioner. See, Finucane v. Franklin
Bd. of £Ed., OAL Dkt. No. EDU 7738-82 (Oct. 1, 1982), adopted (Comm'r Nov. 9, 1982);
M.R. v. Edison Twp. Bd. of Ed., OAL Dkt. No. EDU 1342-81 (May 5, 1981), adopted
{Comm'r lune 3, 1981). Accordingly, petitioner argues that the 30-days did not start
to run until September 18, 1980, the date of petitioner’s canceled appearance before
the Board. Both sides’ arguments have major conceptual weaknesses.

Insofar as the Board's position is concerned, the regulation clearly provides
that the 90-day period commences from final action by the local board, not from
lower-ievel activity by teachers or school administrators. Irrespective of local policy,
the Board did in fact offer petitioner the opportunity for an informal appearance,
thereby creating a reasonable expectation on petitioner’s part that this step must be
exhausted before resort to the Commissioner’s review.
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Yet petitioner chose not to appear before the Board, undercutting the force of
his argument that the Board must be given a first chance to correct any error. If such
were the present posture of the case, then the petition would surely be dismissed.
By letter dated September 15, 1989, however, respondent’s counsel represented that
the Board would not interpose the defense that petitioner failed to exhaust
administrative remedies by "not having had a hearing before the Mahwah Board of
Education.” That waiver seems to have been relied on by petitioner in deciding not
to appear before the Board three days later on September 18, 1990. On the
possibility that the Board's waiver may have lulled petitioner into a false sense of
security, the better approach is to treat the matter as if petitioner had fully
exhausted his remedies below, in which case an appeal to the Commissioner filed on
November 15, 1989 is well within time.

Viewed on its merits, petitioner’s complaint reduces to the absurd claim that
the teacher's grading system was wrong by a few hundredths of a decimal point.
Significantly, petitioner does not allege that the teacher was biased against his child
on the basis of race, religion, ethnic origin, gender, or political affiliation or because
of the exercise of any constitutionally-protected right. This is not, for example, a
case where a student allegedly received lower grades because her sincere religious
beliefs preciuded her from dissecting a frog, saluting the flag, studying evolution or
attending sex education classes. Nor is this a situation where the Commissioner
might conceivably want to intervene to enforce a paramount state educational
policy, such as the improper use of grades as a disciplinary device, Talarsky v. Edison
Twp. Bd. of Ed., 1977 5.L.D. 862 (Comm'r July 29, 1977) and Wermuth v. Bernstein,
1965 S.L.D. 121 (Comm’r Aug. 31, 1965), or to coerce students to purchase a gym
uniform in violation of their right to a “free” public education, V.F. v. Haddon
Heights Bd. of £d., 1988 S.L.D. _ (Comm’r June 28, 1988).

Here petitioner’s pleadings, taken as true, present an honest difference of
opinion about a teacher’s judgment call, nothing more or less. Absent a clear
showing that the actions complained of resulted from bias, bad faith, arbitrariness,
statutory violation or constitutional infirmity, a petition seeking to change a final
grade is “without merit.” Talarsky, 1977 S.L.D. at 870-71. Generally, courts will not
override an academic decision unless it represents “such a substantial departure
from accepted academic norms as to demonstrate that the faculty did not exercise
professional judgment.” Regents of Univ. of Michigan v. Ewing, 474 U.5. 214, 277

_7-

222




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 9590-89

{1985). (medical student who failed a national medical examination). Likewise, the
Commissioner is loath to substitute his judgment for that of the classroom teacher,
without more than a mere assertion that someone deserves a better grade.

Order

For the foregoing reasons, it is ORDERED that the Board's motion to dismiss the
petition is granted.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.S.A. 52:14B-10.
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Within thirteen (13} days from the date on which this recommended decision
was mailed to the parties, any party may file written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 West State Street, CN
500, Trenton, New Jersey 08625, marked “Attention: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.
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E.C., in the interest of his minor

child, R.C.,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- : DECISION

SHIP OF MAHWAH, BERGEN COUNTY,
RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. No exceptions were filed by
the parties.

Upcn review of the record, the Commissioner agrees with and
adopts the findings and conclusions of the Administrative Law
Judge. The matter is, therefore, dismissed for the reasons stated

in the initial decision.

Co £ONE£ OF EDUCATION

FEBRUARY 11, 1991

DATE OF MAILING — FEBRUARY 11, 1991

- 10 -
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COASTAL LEARNING CENTER, INC., :
DR. RONALD BOEDART, HELEN BOEDART,
JOSEPH J. SCALABRINI, NANCY :
SCALABRINI, JOHN BREUNIG, VERA
BREUNIG, FRANK D. VISCOMI, JOYCE
VISCOMI, AND ROBERT VISCOMI,

PETITIONERS, : COMMISSIONER OF EDUCATION
V. : DECISION ON MOTION

STATE BOARD OF EDUCATION, DEPART-
MENT OF EDUCATION, COMMISSIONER

OF EDUCATION, DIVISION OF FINANCE,:
JOEN DOE, JAMES DOE, EMPLOYEES OF
THE DIVISION OF FINANCE,

RESPONDENTS.

Timothy B. Middleton, Esg., on behalf of petitioners

Robert J. Del Tufo, Attorney General, on behalf of

respondents (Arlene G. Lutz, DAG, of Counsel)

Whereas, this matter was opened before the Commissioner of
Education on January 22, 1991 through the filing of a Petition of
Appeal and Motion for Emergent Relief; and

Whereas, an Az}swer to the Petition of Appeal and letter
brief in opposition to the Motion for Emergent Relief were received
from respondents on February 13, 1991 together with a Moticon for
Dismissal; and

Whereas, petitioners seek a stay of respondents*
application of certain regulations for private schools for the

handicapped contained within N.J. A.C. 6:20-4.1 et seq. and adopted
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by the State Board of Education on November 7, 1990 pending
disposition of its litigation before the New Jersey Superior Court
Appellate Division appealing the validity of those regulations and
the manner in which they were adopted:; and

Whereas, petitioners seek a stay to the application of the
disputed regulations in that it will cause immediate and irreparable
harm to petitioners if the stay is denied because the application of
N.J.A.C. 6:20-4.4(a)47 to Coastal Learning Center and its lease
arrangement with Arnold Associates until 1997 could 1lead to the
default of the corporation. If this occurs, irreparable harm would
befall respondent shareholders as they have jointly and severely
guaranteed the terms and conditions of the lease; and

Whereas, petitioners aver that although the leasing terms
call for rental payments of $91,000 in 1991, application of the
above-cited regulation could result in allowable reimbursement rent
of as little as $50,000; and

Whereas, petitioners aver that Coastal could lose in excess
of $40,000 a wyear until 1997 under the requirements of said
regulation which will immediately impair 1its ability to raise
capital and will jeopardize its present loan status which must
remain strong since Coastal must borrow approximately $400,000 per
year to cover school expenses; and

Whereas, petitioners argue that Coastal's present financing
will be jeopardized as it will be considered in default if its
financial condition materially worsens, a condition which will occur

with application of the regulation; and
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Whereas, petitioners also contend that it 1is clear money

damages retrieved in subsequent actions against respondents cannot
adequately compensate petitioners for their losses; and

Whereas, respondents argue that the Motion for Stay should
be denied because petitioners have failed to meet the four-prong
test for a stay; i.e., irreparable harm will result if a stay is
denied; there is a likelihood of prevailing on the merits; there is
demonstration that the grant of a stay would not harm other
interested parties; and the public interest will be served by the
imposition of a stay; and

Whereas, the Commissioner has carefx;lly considered all the
arguments advanced by the parties which are herein incorporated by
reference; and

Whereas, the Commissioner has considered the standards for
the grant of injunctive relief set forth by the New Jersey Supreme

Court in Crowe v. DeGioia, 90 N.J. at 133 (1982) as well as the

myriad of other case law cited by the parties; and

Whereas, the Commissioner agrees with respondents that
petitioners have failed to meet the four-prong test for the grant of
injunctive relief in that (1) they have failed to provide evidence
rather than mere speculation that irreparable harm will result to
either the present or future financial condition of the Coastal
Learning Center if the grant of a stay is denied; (2) they have not
demonstrated a likelihood of prevailing on the merits of the
Petition of Appeal, particularly in view of the fact that their
allegations go to the facial validity of the regulations and
violations of the Administrative Procedures Act, issues which do not

fall within the jurisdiction of the Commissioner; (3) they have
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failed to demonstrate that the harm which might occur to the public
schools sending children to Coastal on a tuition basis is outweighed
by the potential harm to Coastal; and (4) they have not shown that
the public interest compels the grant of a stay; now therefore

IT IS ORDERED this /f ~ day of February 1991 that

petitioners' Motion for a Stay is DENIED.

ol S

C SIONER OF EDUCATION

FEBRUARY 19, 1991

DATE OF MAILING ~ FEBRUARY 20, 1991

Pending State Board
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ADAM A. BROWER, III, ET AL.,

PETITIONERS,
V. ; COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION ON MOTION
BOROUGH OF POINT PLEASANT, OCEAN
COUNTY,

RESPONDENT.

For Petitioners, Jeannette C. Kellington, Esq.
For Respondent, Gelzer, Kelaher, Shea, Novy and Carr
(HMilton H. Gelzer, Esq., of Counsel)

This matter, which concerns a lease purchase agreement for
an elementary school to be built as a replacement of the Ocean Road
School in respondent's district, was originally filed before
Superior Court, Law Division of Ocean County on October 3, 1990 as
an Action in Lieu of Prerogative Writ and Verified Complaint by
petitioners seeking to r'estrain the Board from proceeding with a
lease purchase plan, declaring the lease purchase plan
uncongtitutional, invalid and wvoid and not the most thorough and
efficient manner to provide for education. Petitioners further
sought to require the Board to show that no other alternatives are
availablie, and asked for counsel fees and costs; and

The Beard filed its answer to said complaint on November 5,

1990 including eight affirmative defenses; and
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On November 19, 1990 the Board filed in Supericr Court, Law
Division of Ocean County a Notice of Motion for Summary Judgment on
behalf of the Board with brief and affidavit in support of said
motion; and

On a motion raised by counsel for the Board, on
December 18, 1990 Eugene D. Serpentelli, Appellate Judge of the
Superior Court, transferred to the Commissioner of Education all
matters relating to the aforestated action; and

On December 19, 1990 the Bureau of Controversies and
Disputes of the New Jersey  State Department of  Education
acknowledged receipt of the instant controversy as having been
transferred from Superior Court; and

On  January 7, 1991 counsel for the Board filed a
supplemental brief, which resulted in counsel for petitioners being
granted an extension in which to file a regponsive brief to said
supplemental brief and to the motion for summ- - decision filed
originally before Judge Serpentelli; and

Petitioners' responsive brief to the Board's motion for
summary judgment was recorded om January 22, 1991; and

The Board raises eight points in its brief and supplemental
brief in support of the motion for summary judgment, which are
summarized, in pertinent part, below:

Pointg I and IIX

Relying on Judson v. Peoples Bank and Trust Co. of

Wegtfield, 17 N.J. 67 (1954), the Board contends there is no genuine

issue of material fact in this matter and that summary judgment is
therefore, an appropriate disposition. It denies petitioners'

allegation that the Board has not presented alternative plans for
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repair and/or addition for the Ocean Road School to the voters, and

further submits that if such allegation were true, the issug raised
is not material to the Board's action to seek approval of a lease
purchase agreement to replace 0Ocean Road School. Rather,
application for a lease purchase must meet the requirements set
forth by the Department of Education and be approved by the
Commissioner and the Local Finance Board. Likewise, the Board
denies that the lease purchase plan will not provide a thorough and
efficient education, and it c¢laims again that facts in support of
the allegation are not material to the instant dispute because no
statutory language or other legal concept requires the Board to
address the provision of a thorough and efficient education in its
application for a lease purchase approval.

As to petitioners' contentions that there are flaws in the
Board's application for lease purchase, the Board denies any such
allegations and adds that such allegations are in no way material to
the Board's application for approval of its lease purchase plan, in
that to be successful in such application the Board must meet only
the requirements of the Department of Education and obtain the
approval of the Commissioner and Local Finance Board as provided for
in N.J.S.A. 18A:20-4.2(f). $imilarly, the Board submits that
plaintiffs allege no facts in support of their contention that the
lease purchase plan at issue is a denial of the constitutional or
statutory rights to determine the school budget. The Board
reiterates that it has made application to lease purchase and that
said application has been approved.

Pertaining to the allegation raised by petitioners that the

lease purchase statute requires the agreement contain a provision

-3 -
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for cancellation in the event of non-appropriation, the Board rebuts
by charging that N.J. § A. 18A:20-4.2(f) states the agreement 'shall
contain a provision making payments [under the agreement] subject to
the annual appropriation of funds sufficient to meet the required
payment or shall contain an annual appropriation clause (emphasis
added)."” (Board's Brief in Support of Summary Judgment, at p. 11)
Further, the Board once again contends that any such allegations as
to what is included in its proposed lease purchase agreement are not
material ‘to this dispute. It claims:

**x*Whatever is or is not included in the
agreement will be determined by the agencies and
officials who must approve Defendant's
application as provided for in the pertinent
gtatutes and regulations. Defendant asserts the
same argument with respect to Fourth and Fifth
Counts of Plaintiff's Complaint. That is, even
if Plaintiff's allegations are true (which
Defendant asserts they are not) the allegations
are immaterial to Defendant's application for
lease purchase approval and are, at best, an
interpretation of an issue of law  and,

consequently, under no gtretch of the
imagination, an issue of fact. (emphasis in text)
(1d.>

The Board summarizes by suggesting that whatever
allegations are raised by petitioners are only germaine to the
dispute with the Board's application for approval of a lease
purchase application approved by the Commissioner and the Local
Finance Board. It submits that the authority to lease purchase, if
it exists, is based on law and there does not exist any factual
dispute which would preclude gsummary judgment.

Point III

The Board contends it has the authority by law to enter

into a lease purchase agreement to replace the Ocean Road School

pursuant to N.J.S.A. 18A:11-1, N.J.§.A. 18BA:33-1 and N.J.S5.A.

- b -
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18A:20-4.2(£f) and, further, that officials of the Department of

Education, including the county superintendent, concurred with the
Board's determination to replace guch facility. The Board believes
it has discretion in determining how it will provide educational

facilities and cites State v. Lally, 80 N.J. Super. 502, 513 (Law

Div. 1963) in support of this contention.
Point IV

The Board submits it sought transferral of this matter from
court to the C(ommissioner, which was accomplished by Judge
Serpentelli's order of December 18, 1990.
Point V

The Board submits that petitioners instituted their suit in
court on October 3, 1990, substantially in excess of the 45-day
deadline for such action set forth in R.4:69-6(a). It avers that
petitioners should have known or knew of the Board's course of
action June 14, or at the latest, June 15, 1990. It claims
additionally that petitioners have known of the issue of replacing
the Ocean Road School for two years, through the defeats of the bond
referenda. It notes that on June 14, 1990 at its regular public
meeting, the Board authorized itz officials to take such necessary
steps in seeking approval of the Commissioner and the Local Finance
Bureau to enter into a lease purchase agreement. The Board includes
as Exhibit A an affidavit of the Superintendent of Schools and an
agenda for the June 14, 1990 meeting, and states that such agenda
was distributed to members of the public attending the meeting and
including the lease purchase agreement as an item for consideration
on such agenda. Moreover, the Board suggests the application for

lease purchase approval was reported in the media, as noted in

-5 -
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Exhibit C and notes, too, that petitioners are members of the
"Concerned Citizens Committee" and that some of its members,
including members of the Board, attended the June 14, 1990 meeting.
Accordingly, the Board avers petitioners knew or should have known
of their cause of action on June 14 or June 15, 1990. Forty-five
ddys from such date is July 29 or at the latest July 30, 1990.
October 3, 1990, the date on which petitioners filed their complaint
in court, was 66 or b5 days beyond the prescribed time pericd.
However, even assuming arguendo that petitioners became aware of the
fease purchase application at a meeting on July 29, 1990 at which it
approved the minutes of the meeting of June 14, 1990 and answered
other questions from the public regarding the plan, petitioners’
deadline would have been September 9, 1990, in the Board‘'s view.
Claiming that no basis exists for exception to R. 4:69-6(a) because
the issue in this matter does not involve an informal or ex parte
determination, does not involve important and novel constitutional
questions and doeg not involve concealment of the issue from the
public, the Board submits that the instant matter is time-barred by
law and must be dismissed.
Point VI

The %oard suggests that petitioners rested on their rights
in delaying the asgertion of their c¢laim, and, by not timely filing,
it had reason to believe that petitioners had abandoned their
objections to the lease puréhase, warranting the application of the
equitable defense of laches. Moreover, the Board avers that
conditions during the period of delay have so changed that it is an

injustice to now permit petitioners to assert their claim. The

-6 -
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Board contends that it had completed application for lease purchase,
filed proper and necessary documentation as required, and planned to
attend hearings before the Commissioner and the Local Finance Board,
when, just days before the hearing to determine the outcome of the
application, it received notice of petitioners' suit in Superior
Court.

To restrain the Board at this juncture would mean that
school congtruction, at best, would not begin before sgspring, the
Board suggests. It adds that it has been warned by the Department of
Education that it must have a replacement plan in effect at the end
of this school year or it will not be authorized to continue use of
the portable classrooms now housing students. Consequently, the
Board asserts it has a meritorious defense of laches and
petitioners' claim should be dismissed; and

In addition to the above six points, the Board submitted a
supplemental brief elaborating on two other points, which are
summarized, in pertinent part, below:

Point I avers that the Board's authority to lease purchase
the Ocean Road School is constitutional and does not deny
petitioners' lawful rights to determine school district debt. The
Board suggests that petitioners' claim that use of lease purchase in
this case violates their right to approve debt through referendum is
without merit because petitioners have no constitutional right to
approve debt created by the Board, in this case citing Bulman v.
McCrone, 64 N.J. 105 (1973) for the proposition that a lease
purchase transaction does not violate any such right as petitioners
claim. The Board avers Bulman held *"***that if the transaction is a

lease and payments for rent are made from current appropriations, no

-7 -
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debt is created and there 1is no violation of constitutional
prohibition against debt wunless approved by wvoters in a
referendum**¥* ' (Board's Supplemental Brief, at p. 4)

The Board avers that petitioners' claim that 1its lease
purchase apreement violates their right to approve debt by
referendum is also without merit, citing N.J.S.A. 18A4:24-10(c¢),
18A:24-12(b), 18A:24-21(b), and 18A:24-29 in support of the
proposition that the education statutes clearly distinguish school
district indebtedness from a lease purchase arrangement. It also
cites N.J.S.A 1BA:20-4.2(f) for the position that such statute
permits a school board to finance the acquisition and construction
of a school huilding without issuing promissory notes or bonds and
consequently the statutory provisions for debt including those
requiring voter approval do not apply to 4 lease purchase
arrangement.

The Board notes that the lease purchase statute under which
itgs proposed agreement was approved requires the appropriation of
the rental payment in the annual budget which is submitted to the
voters or a provision allowing annual cancellation of the
agreement. The Board's agreement provides for appropriation of
rental payments in the annual budget. Thus, the Board claims,
petitioners' alleged constitutional rights to approve debt created
by the Board are not violated by the instant lease purchase
agreement.

At Point II, the Board contends the lease purchase
agreement, including the clause with which petitiocners find fault,
ig presumed correct. It ¢laims that absent a showing of arbitrary

action on the Board's part, said application for lease purchase
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approval is entitled to a presumption of correctness. The Board

submits that petitioners have not shown that the Board's exercise of
its discretionary authority to apply for lease purchése was
capricious, arbitrary or unreasonable, in that it was approved by
the Commissioner and the Local Finance Board. It cites

Parsippany-Troy Hills Ed Ass'm v. Bd. of Ed., 188 N.J. Super. 161

(App. Div. 1983) in support of this proposition. '~ Accordingly, the
Board avers its action Is presumed correct in law; and

Petitioners' responsive brief seeks to rebut each of the
points raised in the Board's briefs in support of motion for summary
judgment, which rebuttals are summarized in pertinent part, as
follows:

POINT I -~ THERE IS AN ISSUE OF FACT AS TO WHETHER THE
PROPOSED LEASE-PURCHASE COMPLIES WITH THE STATUTE

Petitioner argues that the final form of the lease purchase
agreement has not been submitted for review and wasg not attached to
the Board's motion. Petitioners cite N.J.S.A. 18A:20-4.2(f) as
requiring a cancellation clause in the event of non-appropriation.
They submit that the proposed non-substitution clause in the instant
leage purchase clause has negated this statutory requirement and,
thus, that the presumption of correctness upon which the Board
relies, 1is rebutted. Therefore, petitioners aver, the Board's
motion for summary judgment must be denied.

POINT II -- THERE IS AN ISSUE OF FACT AS TO WHETHER THE NEW
FACILITY IS NECESSARY

Citing decreased enrollment and the fact that the new
building proposed will house fewer students than the current

building, as well as what petitioners aver 1is contradictory

238




You are viewing an archived copy from the New Jersey State Library.

statements made by the Board's architect, petitioners claim an issue
of fact exists as to the needs of the district. It further argues
that the Board has not shown the proposed lease purchase ag}eement
ig required to meet the standard of thorough and efficient education.

POINT 1III -~ THE LEASE-PURCHASE STATUTE WILL DENY THE
VOTERS THEIR RIGHTS TO DETERMINE THE SCHOOL BUDGET

Petitioners advance the contention that to allow the lease
purchase will deny the voters the right to exercise control over the
school Dbudget. Petitioners reiterate their position that the
mandate of the voters of Peoint Pleasant is that they do not wish to
rebuild the Ocean Road School, as evidenced by three defeated bond
referenda. They add that a bill has been advanced in the State
Legislature to prohibit 1lease purchase agreements, demonstrating
that our legislators are also concerned that the lease purchase
provision of N.J.S.A. 18A:20-4.2(f) '*»xxdisenfranchises voters of
their statutorial rights to vote on school facilities."
(Petitioners' Reply Brief, at p. 5, quoting letter from Senator
Connory and Assemblymen Moran and Connorg) Petitioners submit that
this is an important issue that should not be dealt with in a
summary fashion.

POINT IV ~- PLAINTIFFS ARE NOT GUILTY OF LACHES

Petitioners submit that although the Board of Education
passed a resolution on or about June 14, 1990, the lease purchase
public hearing did not take place until much later. Any resolution
passed by the Board prior to the public hearings is not wvalid,
petitioners contend. They further argue ¢that until the Board
received the approval of the Board of Education and the Local

Finance Board, no lease purchase could be signed. Therefore,

- 10 -
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petitioners' cause of action did not arise until those approvals

were obtained. While making no mention of when such events
transpired, petitioners submit that their complaint was filed in
court on October 3, 1990, which was well within the time allowed by
the rules. Further, relying on a letter dated October 2, 1990,
petitioners urge that the statute requires that the Board submit
final plans to the local Planning Board, and that the Board has
failed to do so. They note that the Bureau of Facility Planning has
not given its approval. They c¢laim that a hearing as to the
Planning Board is scheduled for later this month and that,
therefore, no final approval exists.

Petitioners also aver that the defendant Board has not
shown any harm due to any delay, claiming there is no reason to
believe the approval of its replacement plan cannot be obtained
within the appropriate time. Because these are critical issues,
petitioners submit, the public good should be protected by a full
and fair consideration of the facts and issues.

POINT Vv -~ THE BOARD'S ACTIONS ARE ARBITRARY, CAPRICIQUS
AND UNREASONABLE

because less expensive alternatives are available and
because the overwhelming public sentiment is against the proposal.
Petitioners contend that

While it may be true that the facility proposed

to be financed by the lease-puchase agreement has

received approval by necegsary authorities --

there is no evidence that one or more of
Mr. Thomas*® [Board architect] alternatives would

not also receive approval. Not only i3 the
decision to replace Ocean Road School via
lease-purchase unreagonable, arbitrary and

capricious, the decision not to submit any other

plan to wvoter or agency approval is even more

unreasonable, arbitrary and capricious.
(Petitioners' Reply Brief, at pp. 9-10)

~ 11 -
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POINT VI ~- THE LEASE-PURCHASE STATUTE GENERALLY, AND THIS
LEASE~-PURCHASE SPECIFICALLY, ARE IN CONTRAVENTION OF ABBQTT V. BURKE

AND THE QUALITY EDUCATION ACT OF 1990
Petitioners aver that no consideration has been given to

the effect of Abbott v. Burke, 119 N.J. 287 (1990). To expose

taxpayers to a huge increase in the school budget before determining
compliance with the new laws 1is unreasonable, in petitioners’
opinion. They claim that the Board cannot have the authority to
proceed with or without any approvals, until there iz a sghowing of
compliance. Further, relying on N.J.S.A. 184:7D-1, petitioners
contend that state aid for debt service will be paid in the same
propertion ag school aid, and that lease purchase payments are not
congidered debt service. Petitioners claim that this harm to the
district has not been considered. Moreover, petitioners aver that
the students the new law intends to protect must be considered.

The respondent has no authority to expend
additional monies for a new school. The alleged
difference between a new school and the repaired
school is about $5 million. Abbott has now said,
esgentially, that these monies camnot be spent if
they deprive children in other districts of an
equal education. The potential harm of the
Board's intended lease-purchase now extends
beyond our digtrict. The respondent cannot
decide to indulge in a new school where repairs
are more than adequate. Not only will the
taxpayers be harmed, but students in poorer
gchool districts will also be harmed.
(Petitioners’ Reply Brief, at p. 12)

Thus, petitioners' submit the Board's acts should be stayed

until compliance with Abbott and N.J.S.A. 18A:7D-1 et geq. This is

a novel question to be decided in accordance with recent case law

and the new statute and should not be decided summarily, petitioners
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advance. They seek denial of respondent's motion for summary

judgment, and they ask that the Board be restrained from proceeding
further with the lease purchase agreement pending further order.

On January 28, 1991 the Board filed a reply to petitioners'
reply brief. Because the Board's remarks contained therein were
submitted sua spdnt, the Commissioner has not considered such
submission in the disposition of this mattrer.

Upon a careful and independent review of this matter, the
Commissioner finds and determines that there are no material facts
at issue in this matter which would preclude summary judgment as set
forth in Judson, supra, and grants the Board's motion for summary
disposition for the reasons which follow. First, however, a
discussion on the timeliness of the instant petition is appropriate.

It is uncontroverted that the instant matter was filed in
Superior Court on October 3, 1990. It is also agreed by the parties
that the Board's resolution directing its agents to undertake the
steps necessary to commence a lease purchase application before the
Commisgioner of Education was duly passed on June 14, 1990.
N.J.A.C. 6:24-1.2(b) the regulation governing timely filing of a
petitioner of appeal before the Commissioner of Education, permits
90 days to elapse from the final action of a Board of Education
before a matter is declared untimely filed before the Commissioner
of Education. The court's time frame permits a 45-day period to
elapse for timely submission of a complaint in lieu of prerogative
writ. R. 4:69~6(a) Forty-five days from June 14, 1990 was July 29,
a Sunday, which made petitioners' application to the court due on

July 30, 1990. Forty-five days from that date was September 13,
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1990, a Thursday. On the latter date, 90 days would have elapsed
from the Board's decision and resolution to apply for lease
purchase. In either event, petitioners untimely filed their claim
before the court and, by operation of court transfer, before the
Commissioner of Education on October 3, 1990. The Commigsioner so
finds. However, iq light of the important question involving
whether the lease purchase herein shall move forward, the
Commigsioner has resolved to consider the merits of the c¢laims
advanced.

It is fundamental to consideration of this matter to
recognize that both the Commissioner of Education and the Local
Planning Board of the Department of Community Affairs have
painstakenly reviewed the application for lease purchase in this
matter and have endowed such application with their respective and
separate approvals, as required by N.J.S.A. 18A:20-4.2(f). See
Schedule A, pages 1-3, Board's Answer, Commissioner of Education
Endorsement Certificate. (See also Letter dated October 22, 1990
signed by Harry L. Mansmann, Executive Secretary, Local Finance
Board and Resolution of Local Finance Board taken at its meeting of
October 16, 1990 approving the Lease Purchase Application herein
affixed to Board's Brief in Support of Motion for Summary
Judgment.) In so approving the application of the Borough of Point
Pleasant for 1lease purchase, it is plain that all requirements
established by law and regulation have been met to this point in the
process.

Upon careful review of the record before him, the

Commissioner Ffinds that petitioners have advanced no facts to
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preclude the Board’'s going forward with the final stages of the
leage purchase process, as discussed below.

First, the Commissioner dismisses as being withoﬁt merit
petitioners' contention that in the absence of a "final form of the
document' (Point I, page 2, Petitioners' Reply Brief) having been
submitted for the Commissioner's review, the Board somehow has not
complied with N.J.S.A. 18A:20-4.2(f) because the ekact terms and
conditions of the lease purchase have not been finalized. To the
contrary, the Board has received all approvals necessary under
statute and regulation wup to this point in the process, as

memorialized in the following Commigssioner of Education letter and

resolution:

Mr. Gary Mitchell

Board President

Point Pleasant Borough Board of Education
2100 Panther Path

Point Pleasant, New Jersey 08742

Dear Mr. Mitchell: -

I am writing to inform you that the lease
with option to purchase and the ground lease
agreement between the Board of Education of the
Borough of Point Pleasant and Municipal Capital
Construction Corporation, Inc., pursuant to
N.J.S.A. 18A:20-4.2, 20-8.2(b) and N.J.A.C.
6:22A-1.1 et seq is approved as to your need for
construc~ tion of a new elementary school.
Approval is also granted to provide personal
property/equipment necessary for educational
purposes pursuant to N.J.S5.A. 18A:1BA-42 and
18A:20-2. This recommendation is based on the
asgurance of counsgel that all schedules,
agreements, including the ground lease agreement,
meet existing federal and state statutes. I have
also relied on the asgurances of the officials of
the school district, that the same has obtained
all other applicable statutory approvals
necessary for the settlement of the
above-described lease purchase transaction.

- 15 -
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It is our understanding that this agreement
will be signed on or about December 1, 1990. The
filing of a finmal schedule of payments, agreed to
by both parties, will provide a schedule of
payments beginning June 15, 1991 and ending
December 15, 2015, subject to receipt of
negotiated rates. Any revisions to this schedule
must be communicated immediately to the Division
of Finance.

My approval is contingent upon the favorable
review of these agreements by the Local Finance
Board.

- Sincerely,

John Ellis
Commissioner
(Schedule A, Board's Answer, at pp. 1-2)

See also,

ENDORSEMENT CERTIFICATE OF
STATE COMMISSIONER OF EDUCATION

I, DR. JOHN ELLIS, State Commissioner of
Education of the State of New Jersey,

HAVING CONSIDERED the lease with option to
purchase agreement and leased land agreement for
the Board of Education of the Borough of Point
Pleasant, in the County of Ocean, New Jersey,
duly submitted to me on October 11, 1990 by said
board of education for consideration under
Section 18A:20-4.2, 20-8.2(b), 18A~42 and 20-2 of
the Revised Statutes of New Jersey and Section
6:22A-1.1 et seq of the New Jersey Administrative
Code.

DO HEREBY CERTIFY THAT I AM SATISFIED, AND
DO BEREBY RECORD IN WRITING MY ESTIMATES, that
existing educational facilities in the school
district of the said Borough of Point Pleasant,
in the County of Ocean are less than eighty per
centum (80%) adequate to meet the specified goals
and objectives under the Public School Act of
1975, that the educational facilities to be
financed pursuant to said proposal will, within
ten yearsg, be fully utilized and

- 16 -
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DO THEREFORE AND HEREBY ENDORSE my consent
on the copy annexed hereto of said proposal, for
all the purposes and with the effect provided by
said Section 18A:20~4.2, 20-8.2(b), 18A-42 and
20-2 of the Revised Statutes of New Jersey and
Section 6:22A-1.1 et seq of the New Jersey
Administrative Code.

IN WITNESS WHEREQOF, I have hereunto set my
hand on this 15th day of October 1990.

John Ellis _
State Commigsioner of Education
(Schedule A, Board's Answer, at p. 3)

Similarly, petitioners' papers are devoid of reference to a
specific statutory or regulatory citation stating that unless there
are public hearings before a resolution is passed by the board to
seek approval of a lease purchase agreement, such resolution is
void. Moreover, the record before the Commissioner indicates that
at least one public hearing hag taken place. {(See Petitioners'
Reply Brief, at p. 2; See also, Third Count, paragraph 3, page 3 of
Complaint, and Page 4 of the Board's Brief c¢iting Exhibit B
regarding the '"business meeting and public hearing on the lease
purchase concept" held on July 26, 1990.) Although one of the
legislative bills submitted by petitioners speaks to a public
hearing before a board seeks approval from the Commissioner of
Education, such bill is not the law currently. Thus, any claim to a
requirment for such hearing is without merit.

It bears emphasizing that the lease purchase method of
financing school construction is specifically designed by the
Legislature to provide an alternate means of financing school

facilities congtruction without regort to bonding. N.J.S.A.

- 17 -

246




You are viewing an archived copy from the New Jersey State Library.

18A:20~4.2(f) Consideration of whether to rely on the provisions of
such statute thus fall within the ambit of the Board's discretionary
authority through completion of the application process which has
now been completed before the Division of Finance on the Local
Finance Board. The Commissioner's authority in the face of such

discretionary authority is limited. Cardman and Millburn Ed. Assoc.

v. Bd. of Ed. of the Twp., of Millburn, 1977 S.L.D. 746 states

succintly the limitations on the Commissioner's consideration of
Board discretionary actions:

The Commissioner will not substitute his judgment
for that of a local beoard of education where the
controverted action is within the discretiomary
authority of the board absent a showing that the
action is arbitrary, capricious, or
unreasonable. Thomas v. Morris Township Board of
Education, 89 N.J. Super. 327 (App. Div. 1965),
aff'd 46 N.J. 581 (1966) (at 750)

While such public hearings advance the laudable goals of
sharing with the public information and decisions bearing upon the
public's business, the determinmation to seek approval of lease
purchase is vested in the board, without recourse to the public
before resolving to make such application. In the abgence of
statutory authority or regulation specifying that a public hearing
is required before seeking lease purchase approval, petitioners have
failed in their burden of persuading the Commissioner that said
resolution is invalid.

Similarly, by resort to the statutory prescription for
lease purchase, the Board cannot be held to have violated the
public's constitutional right to determine the school budget. It is
uncontested in this case that the voters on three separate occasions

defeated bond referenda to build a new elementary school in the

- 18 -
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district. By this process of submitting the bond issue for public

consideration, the public voice was heard. Thereafter, the Board
exercised its statutory discretionary authority by availing itself
of the lease purchase option in the face of three £failed bond
referenda. Again, that there may be bills before the Legislature
now to alter the Board's authority to elect lease purchase is of no
moment since no such bill has been passed into law. The state of
the law currently provides the lease purchase mechanism through
which the Board may acquire land and buildings other than through
bond referenda. The Point ©Pleasant Borough Board, with the
imprimatur of the County Superintendent and the Assistant
Commissioner of Education for County and Regional Services, chose to
avail itself of that mechanism. In no way was the public’'s
constitutional right to determine the school budget compromised in
such course of events. The Commissioner so finds.

Likewise, the Commissioner finds no merit in petitioners'
argument that the instant lease purchase statute specifically, and
the lease purchase statute generally, are in contravention of Abbott
v. Burke and the Quality Education Act of 1990. The Commissioner
finds this argument largely unfathomable. If petitioners' claim is
that because the taxpayers of the district rejected a bond
referendum, the Board is somehow foreclosed from expending monies
for a new school without consideration of how any such expenditures
will sgquare with the Quality Education Act and the ramifications of

the Supreme Court's landmark decision in Abbott v. Burke, they labor

under the misapprehension that the lease purchase statute somehow
fails to take into account the statutory requirements of a thorough

and efficient education for all of the children of the state, as

- 19 -
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well as the district of Point Pleasant Borough. Any such argument
fails to consider the approval process altogether. Further, to
suggest that there 18 no need for the new facility (which they
;ontend the three defeated bond referenda imply) but then to declare
that a bond issue is the only way to proceed in this matter because
state aid is enhanced by a district's debt service while lease
purchase rent payments are not considered debt service is to talk
out of both sides of their mouths. In either case, petitioners’
arguments in this regard are so obtuse as to be meritless.
Additionally, the Board is imbued with the discretion to
determine that the lease purchase option chosen is the best plan for
the district's educational needs even if the public had not rejected
a bond referendum. Whether the lease purchase plan chosen is the
best proposal among other options, or whether in fact the facility
is necessary are matters for Board determination, subject to the
approval process conducted by the Divigion of Finance of the
Department of Education and the Local Finance Board of the
Department of Community Affairs. N J.S.A. 18A:20-4.2(f) See also

Township Committee of the Township of Delaware, Township Committee

of the Township of East Amwell, Mayor and Common Council of the

Borough of Flemington, Townghip Committee of the Township of

Raritan, and Township Committee of the Towngship of Readington v.

Board of Education of the Hunterdon Central Regional High School

Digstrict, Hunterdom County, decided by the Commigsioner October 18,

1989, aff'd State Board March 7, 1990. Moreover, review of the six
claims made in petitioners' brief in response to the motion for
gummary judgment, as well as in their complaint before Superior

Court, sgshow that, although asgserting that the Board's action in
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seeking approval was arbitrary, capricious and unreasonable, they

offer no facts to support that conclusion. The Commissioner so
finds.

Finally, the Commigssioner dismisses as being without merit
petitioners' contention that the mnon-substitution c¢lause in the
proposed lease purchase agreement negates the sgtatutory requirement
of a cancellation clause in the event of non-appropriation. The
Commissioner again harkens to the fact that the approval of the
Commissioner and the Local Finance Board is dispositive of any
question as to whether the document submitted for consideration to
both agencies met the statutory and regulatory prescriptions. Based
upon the aforesaid approval, it must be asgsumed that the clause in
question fully met both the regquirements of the Commigsioner and the
Local Finance Board. Had petitioners sought to challenge the
approval of this lease purchase process, the Commigsioner and State
Department of BEducation would have been named as respondents.
Failure to do so precludes the Commissioner's review of any such
claims.

Accordingly, for the reasons stated above, the Commissioner
finds and determines that there exigt no material factg to preclude
summary disposition of this matter, and that the instant motion for
summary disposition is hereby granted the Board of Education of the
Borough of Point Pleasant for petitioners' failure to state a cause

of action cognizable before the Commissioner for which relief can be

granted.

IT IS SO ORDERED.
FEBRUARY 20, 1991 COMMISSIONER OF EDUCATION
DATE OF MAILING - FEBRUARY 20, 1991 - 21 -
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ADAM A. BROWER, TII, ET AL.,

PETITIONERS-APPELLANTS,

v. : STATE BOARD OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

BOROUGH OF POINT PLEASANT,

OCEAN COUNTY,

RESPONDENT--RESPONDENT .

Decided by the Commissioner of Education, February 20, 1991
For the Petitioners—-Appellants, Jeanette C. Kellington, Esq.
For the Respondent-Respondent, Sinn, Fitzsimmons, Cantoli,

West & Pardes (Kenneth B. Fitzsimmons, Esg., of
Counsel)

In that we agree with the Commissioner of Education that
the instant petition was untimely filed, we affirm the decision of
the Commissioner and dismiss the petition.

July 3, 1991

Pending Superior Court

251




You are viewing an archived copy from the New Jersey State Library.

BB
&
14 e
et
:“.‘:.%3/):4".

State af Nrw Hevsey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
CONSOLIDATED

OAL DKT. NO. EDU 5577-89
AGENCY DKT. NO, 223-7/8¢
OAL DKT. NO. EDU 5851-89
AGENCY DKT. NO. 227-7/89
OAL DKT. NO. EDU 5576-89
AGENCY DKT. NO. 213~7/89

ANNE F. PASZAMANT, RICHARD EVANS,
and DONALD RALPH,

Petitioners,

.

A
HIGHLAND PARK BOROUGH BOARD OF EDUCATION,
Respondent.

Steven E. Klausner, Esq., for petitioners {Klausner & Hunter, attorneys)
Frank N. D'Ambra, Esq., for respondent, James L. Plosia, Jr.,Esq., counsel of record
for respondent {Sills, Cummis, Zuckerman, Radin, Tischman, Epstein & Gross,

attorneys)
Record Closed: December 20, 1990 Decided: January 4, 1991
BEFORE DANIEL B. McKEOWN, ALJ:

Anne F. Paszamant, Richard Evans and Donald Ralph (petitioners} are
emploved by the Iighland Park Borough Board of Education (Board) as teaching staff
members. In separate Petitions of Appeal filed to the Commissioner of Education, since

consolidated, they individually allege that the Board violated their seniority regarding

assignments for the 1988-90 school year following a reduction-in-force. Petitioners Raiph

New Jerser Ivodn Lgual Opporunay Emplover
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and Evans individually allege that the Board also violated their respective tenure
protections by establishing their salary during the 1989 summer months at an amount less
than what they should have individually received. After the Commissioner transferred the
matters on July 28 and August 8, 1989 to the Office of Administrative Law as contested
cases under N.J.5.A. 52:14F-1 et seq., a telephone prehearing conference was conducted
November 28, 1989. After the parties were unsuccessful in stipulating all relevant and
material facts in the matters, a plenary hearing was conducted July 31, 1990 at the Edison
Township Municipal Court. Following that hearing, petitioners' counsel requested and was
granted the opportunity to file letter memoranda on behalf of each of the three named
petitioners. A letter memorandum was filed on behalf of petitioner Paszamant on
September 5, 1950. Letter memoranda on behalf of petitioners Evans and Ralph were not
filed. While the Board was granted the opportunity to file a reply letter, it waived that
opportunity.

In the meantime, however, petitioners Ralph and Evans filed new petitions to
the Commissioner regarding the 1990-91 year. Those cases since have been assigned to
this judge. On December 18, 1990 a telephone conference call was conducted with both
named counsel of record to determine whether all cases should be consolidated for
purposes of adjudication. Counsel to the parties advised that the new petition filed by
petitioner Evans is to be withdrawn, with prejudice, as having been rendered moot.
Counsel also expressed the desire that the allegations contained within the new petition
filed by petitioner Ralph should not be so consolidated. The record in this case, therefore,
closed December 20, 1990.

Findings are reached in this initial decision that petitioner Paszamant has
acquired a tenure status in the Board's employ as a guidance counsellor; petitioner Evans
has aequired tenure as & supervisor in the Board's employ; and, petitioner Ralph acquired
tenure as a supervisor in the Board's employ. In addition, it is also found in this initial
decision that petitioner Paszamant had a superior elaim over anyone else by virtue of her
seniority in the Board's employ to the position of "Coordinator of 7 and 8 Grade Program™;
petitioner Evans had a superior claim by virtue of his seniority over anyone else in the
Board's employ to a position of supervisor of instruction; and, it is found in this initial
decision that petitioner Ralph had a superior claim by virtue of his seniority over anyone
else in the Board's employ to the position of supervisor of socinl studies or supervisor of

English. Conclusions are reached that the Board violated the seniority protections of
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each named petitioner during the 1989-30 year. The evidence produced by petitioners
Evans and Ralph fails to support their separate claims of improper salary during the 1889
summer months of July and August.

FACTS
Anne F. Paszamant

The evidence in the record establishes the following facts. As of June 30,
1989 petitioner Paszamant was initially employed by the Board as a teacher of English.
Approximately three years after that initial employment, Paszamant was employed by the
Board full-time as a guidance counselor which employment continued for 15 years through
June 36, 1989. There is no dispute that petitioner Paszamant acquired tenure as a teacher
and as a guidance counselor in the Board's employ, nor is it disputed that petitioner
Paszamant has earned 18.5 years seniority as a teacher of English and 15 years as a

guidance counselor.

During April 1989 while petitioner was empioyed full-time as a guidance
counselor she was notified that that full-time position was to be abolished for the
following school year, 1989-30. Petitioner was then assigned for 1989-90 to a 3/Sths of a
full-time guidance counselor position, and 2/5ths of full-time position as a teacher of
English. In the meantime, however, the Board had adopted a job description (P-1) for the
new position of "Coordinator of 7 and 8 Grade Programs.”

The nature of the position as set forth in the diseription itself is as follows:

The Coordinator of Grades 7 and 8 shall serve as a regular member
of the teaching staff and shall be directly responsible to the
building principal. He/she shall be responsible for the daily
supervision of students in grades 7 and 8. The Coordinator of
grades 7 and 8 shall be key to the smooth running of the program
for grades 7 and 8. He/she shall have a thorough understanding of
the psychological make-up and physiological needs of younger
adolescents and provide the guidance and leaderships necessary to

assure a successful program for these students.
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Among the qualifications adopted by the Board for this position were that the
applicant must possess an instruetional certificate and must possess the educational
services certificate endorsement to perform as a guidance counselor, or the student
personnel services endorsement set forth at N.J.A.C. 6:11-11.11. In addition, the very
first duty of the Coordinator as stated in the job deseription is to "serve as guidance

counselor {or all seventh and eight grade students.”

While petitioner testified that the person who was appointed to this job for
1989-90 did have tenure in the employ as a guidance counselor petitioner also explained
that that person, who remains unidentified, had less seniority than she. But in the letter
memorandum filed on behrlf of petitioner Paszamant, the statement is made that the
Board assigned a person who did not have tenure to this position. In either case the Board
offered no contrary evidence regarding its appointment to this position. Therefore, I find
that the person who was employed to this position of coordinator either had less senjority
as a guidance counselor than petitioner Paszamant or the person had not been employed
by the Board a sufficient period of time to have acquired tenure or seniority. Moreover, 1
specifically find that the position of Coordinator is that of guidance counselor with
additionsal clerical duties for which clerical duties no certificate issued by the State Board
of Examiners would be necessary.

During the hearing petitioner Paszamant offered testimony with respect to the
salary she would have earned as the coordinator during 1989-80 compared to the salary
she did receive as a part-time guidance counselor and part-time teacher of English.
Petitioner's testimony is that she would have reeeived a 5% differential to her base salary
had she been appointed to the position of coordinator for 1989-90. Petitioner calculates
that had she been properly appointed to the position of coordinator for 19?}9-90 she would
have earned $5,115 more than she did earn.

Richard Evans

Petitioner Richard Evans began his employment with the Board in September
1957 as a guidance counselor. Evans was appointed director of guidance for the 1962-63
and has held that position until June 30, 1989, The Board does not dispute that the
position of director of guidance was, in fact, a position as supervisor. Petitioner possesses

an instructional certificate, with endorsements in social studies, science, and driver
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education. He possess ap educational services certificate with an endorsement in pupil
personnel services, and he holds an administrative certificate with endorsements as a
supervisor and as an administrator. Petitioner Evans acquired tenure and seniority in the

position of supervisor.

During May 1989 petitioner Evans was advised by the Board that his full~{ime
position as director of guidance was to be abolished for 1988-90. Evans was reassigned to
the full-time position of guidance counselor., However, the Board was simultaneously
interviewing candidates for five positions of "Supervisor of Instruetion” as set forth in a
revised job description (P-2) adopted by the Board May 15, 1989. This 'supervisor of
instruction’ was a position adopted by the Board for five curriculum areas of the
humanities, mathematics/technology, lab and life sciences, cultural and social studies and
physieal education, co-curricular operations. Petitioner Evans communicated to his
principal his interest in being appointed to one of these five areas. The principal advised
Evans not to apply for any one of the supervisory positions because he, Evans, was not
qualified. Evans persisted, nevertheless, and submitted an application to the
superintendent of schools for consideration for appointment to one of the five supervisory
positions. Evans failed in his bid for appointment to one of these positions for 1989-90;
rather, he was appointed as a full-time guidance counselor during that year. Evans
testified under oath, without contradiction, that at least one non-tenure person was
appointed to one of these five supervisory positions in the area of cultural and social

studies.

Evans' claim regarding his 1989 summer salary being established at a level less
than that to which he claims entitlement is anchored upon his naked contention that when
the Board abolished his 12 month position as director of guidance, it fail to reduce his

specific employment from 12 to 10 months a year.

Donald Ralph

Petitioner Donald Ralph began his employment with the Board as a guidance
counselor during September 1969, a position he held until June 1973. Ralph was appointed
for the 1973-74 year to be the coordinator of the Board's DEAL program whieh is an
acronym for Department of Education Alternatives for Learning. Ralph is in possession of
an administrative certificate with endorsements as a supervisor and as a principal. The
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DEAL program is, according to Ralph, designed for potential high school dropouts,
remedial work for high school pupils, and a program for handieapped pupils. The program
itself is operated in the community, outside the high school facility. As examples, Ralph
explained that the program functioned in a hospital, a local church rectory, and & local
YM/WCA, Ralph testified that he had groups of teachers assigned him; that he
interviewed and then recommended other teachers for employment at his program; and,
that he evaluated both tenure and non-tenure teschers who were assigned the DEAL
program. Ralph testified that he was always housed in the administrative wing of the high
school and that he never was assigned to an office outside the high school faeility.

Ralph says that as coordinator of the DEAL program he was, in fact and in
law, a supervisor. (See P-3) The Board offered no evidence to counter Ralph's claim to
have performed as a supervisor while assigned as coordinator of the DEAL program.
Consequently, I FIND that petitioner Ralph, as coordinator of DEAL, performed the duties
of supervisor. [ also find that petitioner Ralph served 16 years in the Board's employ as a

supervisor.

During April 1989, Ralph was advised that his position was being abolished for
the 1989-90 year. Ralph, knowing that the five supervisor of instruction positions were
then opened for applications, communicated his desire to be appointed to one of the five
positions. (See P4, P5, and P6). Ralph was unsuccessful in his bid for sppointment to one
of the five supervisory positions for 1989-90. Ralph identified a Joe Stringer as having
been appointed to the supervisor of instruction for social studies who, Ralph says without
contradiction from the Board, had served an insufficient period of time in the employ of
the Board to have acquired tenure and hence to have acquired seniority. In addition,
Ralph testified that the person appointed to be supervisor of humanities had less seniority
than he.

Ralph's claim regarding his 1989 summer salary being established at s level
less than that to which he claims entitlement is anchored upon his naked contention that
when the Board abolished his 12 month position as coordinator, it failed to reduce his

specific employment from 12 to 10 months a year.
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ANALYSIS

Tenure of employment is achieved after the precise conditions of N.J.S.A.
18A:28-5 are met. Seniority follows only upon tenure having been acquired. Without
tenure, there is no valid claim to seniority. Administrative Law Judge Campbell restated
the law regarding tenure rights in a reduction-in-force in the following manner in Lewis,
et al. v. Trenton City Bd. of Ed., QAL Dkt. No's EDU 9591-89, 1666-90 and 6386-89 (Oct.
24, 1990).

As a general proposition tenured persons, qualified for a position by
certification whether they have served in the precise category or
not, prevail over non-tenured persons in reduction-in-force or the
abolishment of position situation. Capodilupo v. West Orange Tp.
Bd. of Ed., 218 N.J. Super. 510 (App. Div. 1987), certif. den., 109
N.J. 514 (1987) and Bednar v. Westwood Bd. of Ed,, 221 N.J. Super.
239 (App. Div. 1987), certif. den., 110 N.J. 512 (1988), have made
this quite clear. In QCrosso v. New Providence Bd. of Ed., OAL
DKT. EDU 5253-88 (Apr. 5, 1989), rev'd Comm'r of Ed. {May 22,
1989), rev'd St. Bd. of Ed.(Mar, 7, 1990), the State Board, building
upon Capodilupo and Bednar, expanded on the statutory scheme.

Grosso, a tenured teaching staff member, served as a high school
business teacher. His position was abolished and Grosso, who has
an elementary endorsement on his instructional certificate, allege
the board violated his tenure rights when it appointed non-tenure
individuals as elementary teachers. Grosso's only elementary level
experience consisted of teaching introductory computer science
skills for two periods a day to groups of third grade pupils. He had
done this for three years prior to the rif and he had taught Business
Education at the high school level since 1985-86. He also had
service as a business supervisor, & business department head and a
business education coordinator.

Grosso asserted that by virtue of his tenure status he was entitled
to any teaching assignment covered by his endorsements over any

nontenure individuals. The employing board took the position that

- -
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tenure was achieved as defined by the certification under which a
teacher setually served. Therefore, in the board's view, petitioner
had never served as an elementary teacher and thus had no tenure

rights to an elementary assignment.

The State Board agreed with the ALJ decision, specifically the
judge's conclusion that

Petitioner acquired tenure as a teacher pursuant to N.J.S.A.
[18A:28-6]. Having acquired tenure as a teacher, he could
be reassigned within the scope of his instruction eertificate
to any assignment covered by the endorsements on his
instructional certificates. When this position as "teacher”
was abolished he hecame entitled to any teaching assignment
covered by the endorsements on his certificate to which
respondent Board had assigned non-tenured teachers.
Notwithstanding that the respondent Board believes it had
edueational reasons for not appointing petitioner to one of
the elementary school positions, lack of service as an
elementary teacher cannot thwart petitioner's tenured rights
over non-tenure individuals. Initial decision at 12.

The State Board went on to say

Given the statutory scheme, we have no choice but to
conclude that tenure is achieved in and tenure protection
attaches to all endorsements upon a teacher's instructional
certificate, not just those under which the individual has
actually served for the requisite period of time pursuant to
N.J.S.A. 18A: 28-5 or 18A:28-6. Tenure attaches to a
position, and "teacher™ is a separately tenurable position
under N.J.S.A. 18A:28-5. See Howley v. Bd. of Ed. of Ewing
Township, decided by the Commissioner, 1882 S.L.D. 1554,
Petitioner was authorized to served under all the
endorsements on his instructional certifieate, including his
elementary education endorsement. N.J.A.C. 6:11-6.1 et seq.
We stress that , as correctly pointed out by the ALJ,
Petitioner could have been transferred by the Board to any
other assignment within the scope of his endorsement within
that tenurable position. Thus, he could properly have been
transferred without his consent to an elementary teaching
assignment, even if he had never previously served under his
elementary education endorsement. See Howley, supra.

We find no basis in Capodilupo or Bednar for concluding that
tenure is obtained "within an endorsement on an instructional
certificate.” To the contrary, we find that those Appellate
Division decisions are clear expressions of Petitioner'’s
assertion that the scope of his tenure protection extends to
all endorsements on his instructional certificate. The scope

..8...
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of the position in which a teacher may be entitled to tenure
protection is merely limited by the scope of his or her
endorsements. This limitation is predicated on the fact that
the assignments that a staff member is qualified to fill are

similarly limited. Capodiluoo, supra.

The facts in this case disclose that rather than the Board appointing petitioner
Paszamant to the position of coordinator which position is found to be that of guidance
counselor with additonal clerical duties, a position of employment to which Paszamant has
valid tenure and seniority claims, it employed either a non-tenure person or one with less
seniority than Paszamant. Consequently, because the Board failed to honor Paszamant's
superior claim to that position for 1989-90 it violated her tenure or seniority rights.
Consequently, petitioner Paszamant must be made whole. Petitioner Paszamant is
entitled to receive whatever salary she would have earned during 1989-30 as coordinator
compared to the amount of money she did receive during that same year. Petitioner
Paszamant is also entitled to all other emoluments of employment she would have
received during 1989-90 had the Board not violated her tenure or seniority rights.

Petitioner Paszamant has not successfully made out a separate claim of
additional money for the summer of 1989. Therefore, as a separate claim apart from
being made whole for the violation of her tenure and/or seniority rights no relief may be
granted her for the 1989 summer because of her failure to make out a separate claim.

Petitioner Evans, having acquired tenure as a supervisor, was entitled for
1989-90 to be appointed to one of the five supervsiory positions available. Petitioner
Evans was particularly entitled to sppointed to a supervisory position during 1989-90 over
all non-tenured persons. That the Board employed at least one non-tenure supervisor in
1989-90 constitutes a violation of petitioner's Evans tenure rights. Accordingly,
petitioner Evans must be made whole. Petitioner Evans is entitled to the difference
hetween the salary he would have earned during 1989-80 as a supervisor compared to the
salary he did earn during the same year. Petitioner Evans is also entitled to all other
emoluments he would have received had the Board not violated his tenure rights during
1989-90. Petitioner Evans did not make out a separate claim for which relief should be
granted him for the 1989 summer.
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Petitioner Ralph, having scquired tenure as a supervisor, was entitled to be
appointed to one of the five supervisory positions during the 1989-90 year over a non-
tenure supervisor. That the Board assigned a non-tenure individual to one of the five
supervisory positions during 1989-90 constitutes a violation of petitioner Ralph's tenure.
Therefore, petitioner Ralph must be made whole. Petitioner Ralph is entitled to the
difference between the salary he would have earned as a supervisor during 1989-90
compared to the salary he did earn during the same year. Petitioner Ralph is also entitled
to all other emoluments he would have received had the Board not viclated his tenure.
Petitioner Ralph is not entitled to separate relief for the 1989 summer to failure to carry

his burden.

No authority is cited by either petiticner Evans or petitioner Ralph for the
proposition that when a board abolishes an employee’s 12 month position of employment
and reassigns that person to a 10 month position, it must also take separate action to
formally reduce the employment of the affected person from 12 to 10 months. Here, it is
apparent that when the Board abolished both petitioners 12 month positions of
employment is also effectively abolish their employment unless, by virtue of tenure or
seniority as occurred in this case, either petitioner had a super claim against all others to
some other position of employment be it a 10 month or 12 month position. Consequently,
eount two of the Petitions file by Evans and Ralph is and are hereby DISMISSED.

It is so ORDERED.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is guthorized to
make a final decision in this matter. If the Commissioner of the Department of Education
does not adopt, modify or reject this decision within forty-five (45) days and unless such
time limit is otherwise extended, this recommended decision shall become a final decision
in accordance with N.J.5.A. 52:148-10.

-10 -
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Within thirteen {13) days from the date on which this recommended decision
was mailed to the parties, any party may f{ile written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 West State Street, CN
500, Trenton, New Jersey 08625, marked "Atftention: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.

4.9/

DATE

Receipt Acknowledged:
T
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DEPARTI‘\&ENT OF EDUCATION

Mailed To Parties:
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P-1
P-2
P-3
P-4
P-5
P-6

DOCUMENTS IN EVIDENCE

Job description

Job description
Memorandu.m June 4, 1976
Letter May 9, 1989

Letter May 15, 1989
Letter May 22, 1989
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ANNE F. PASZAMANT, RICHARD EVANS,
AND DONALD RALPH,

PETITIONERS,
V. ) COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE . DECISION
BOROUGH OF HIGHLAND PARK, :
MIDDLESEX COUNTY,

RESPONDENT.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. The exceptions submitted by
the Board were untimely filed pursuant to N.J.A.C. 1:1-18.4
notwithstanding the Board's belief to the contrary.

Upon review of the record and initial decision in this
matter, the Commissioner does not agree with the ALJ's findings and
conclugions with respect to Anne Paszamant. Initially, there is a
need to emphasize that the record is barren of any documentation
that the unrecognized title of "COORDINATOR OF 7 AND 8 GRADE
PROGRAMS'™ (Exhibit P-1) was submitted to the county superintendent
of schools in accordance with N.J.A.C. 6:11-3.6(b) (recently
recodified as 3.3(b)) for approval of the use of the title and
designation of appropriate certification. The same is true of
Donald Ralph's position as coordinator of the "DEAL" program. The
Board is, therefore, admonished that all unrecognized titles,
including that of coordinator, must be submitted to the county

superintendent pursuant to the above-cited regulation.
- 13 -
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As to Paszamant's petition, the Commissioner is unable to
accept, based on the record as it exists, the ALJ's conclusion on
page 3 of the initial decision that Petitioner Paszamant has 15
years of seniority as a guidahce counselor. In accordance with the
regulations governing seniority, a person functioning under an
educational services certificate, acquires seniority in the
elementary category, the secondary category or on a district-wide
basis. N.J.A.C. 6:3-1.10(1) 19iii - iv and 20ii-iii.

The record is barren of any facts as to the grade level(s)
within which Paszamant functioned as a guidance coungelor so as to
determine her seniority category(ies). ©Nor is there any factual
finding as to how the 7th and Bth grades are organized in Highland
Park, 1i.e. whether or not they are considered elementary or
secondary as dictated by the above-cited regulations. There is also
no specific finding of fact supported by the record as to the
seniority status of the individual who was assigned to the disputed
7th and 8th grade coordinator position. What is set forth on page &
of the initial decision is wholly inadequate. It is not Paszamant's
role to determine that she has greater seniority than the person
£illing the position. Such a critical conclusion is to be made by
the ALJ and ultimately the Commissioner based upon a precise set of
findings of fact supported by documentation in the record.

Accordingly, the Commissioner is unable to adopt the
initial decigsion as it <relates to Paszamant, Further, the

Commissioner modifies the initial decision with respect to Evans and

Ralph as follows.

- 14 -
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The ALJ concludes on pages 2 and 3 of the initial decision

that both Evans and Ralph had a superior claim by virtue of their
seniority over anyone else in the Board's employ to a position of
supervisor of instruction and that the Board violated the seniority
protections of each of these petitiomers.

The ALJ erred in reaching these conclusions because the
facts of this matter clearly indicate that the seniority rights of
neither Evans nor Ralph are implicated in this cagse. The gravamen
issue 1is not employment protections by virtue of geniority but
employment protections based on Evan's and Ralph's status as tenured
supervisors. N.J.A.C. 6:3~1.10(1312 specifically mandates that each
supervisory title shall be a separate category. Thus, while the ALJ
is correct in concluding that both Evans and Ralph are tenured in
the position of supervisor, he is incorrect in concluding that their
seniority accrued in the category of supervisor. For Evans,
seniority accrued in the separate category of guidance supervisor
while for Ralph, seniority accrued in the separate category of
supervisor of alternative education. Thus, neither Evans nor Ralph
has sgeniority entitlement to either of the two supervisor of
instruction positiong cited by the ALJ in the initial decision, i.e.
supervisor of instruction for Thumanities and supervisor of
instruction for cultural and social studies.

The ALJ was correct, nonetheless, in concluding that
because of their status as tenured supervisors, Evans and Ralph had
entitlement to appeintment to any supervisor of instruction position
held by a nontenured individual. It is noted that the ALJ failed to
make a specific finding of fact as to precisely which supervisor of

instruction positions were held by nontenured staff. However,

- 15 -
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the factual circumstances as set forth in the initial decision
reveal that Petitioners Evans and Ralph are claiming that only one
position was held by a nontenured individual, Joe Stringer's
cultural and social studies supervisory position. (Initial
Decision, at pp. 5-6) As such, the ALJ erred in determining that
both Evans and Ralph had entitlement to the difference between the
salary which would have been received as a supervisor and that which
was actually received.

As set forth in the matter entitled Schienholz et al. w.

Board of FEducation of the Township of Ewing, Mercer County, decided

June 19, 1989, aff'd in part/rev'd in part State Board February 7,
1990, aff'd New Jersey Superior Court, Appellate Division
November 19, 1990, when two or more individuals are eligible by
position held by a nontenured person, a board of education may
interview those tenured staff members who are eligible for the
position and determine which one it desires to fill the position.
Thus, 1if the disputed position herein were held by a nontenured
individual, the Board could interview Ralph and Evans and determine
which of the two it wished to fill it. In which case, only that one

person would receive back pay.

Notwithstanding the above, the Commissioner notes that he

has previously determined in the matter entitled James Rogers v.

Board of Education of Highland Park, Middlesex County, decided

May 10, 1990, aff'd State Board of Education September 5, 1990 that
Rogers, a tenured supervisor, was entitled to the supervisor of

¢ultural and social studies position,

- 16 -
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Accordingly, this consolidated matter is remanded to the
Office of Administrative Law in order to determine precisely-in what
category(ies) Paszamant and the individual who was assigned the
coordinator position have acquired seniority. From that shall be
determined what entitlement, if any, Paszamant has to the disputed
position. Also to be determined is whether or not James Rogers was
placed in the supervisor of cultural and social studies position as
ordered by the Commissioner and State Board. If this occurred as
ordered, then no entitlements are forthcoming to either Evans or
Ralph insofar as that position is concerned.

IT IS SO ORDERED.

c IONER OF EDUCATION

FEBRUARY 20, 1991

DATE OF MAILING - FEBRAURY 20, 1991

- 17 -
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Statr of New Jersey

OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

OAL DKT. NO. EDU 18085-91
AGENCY DKT. NOS. 223-7/89;
227-1/88; 213~7/89

ON REMAND FROM

OAL DKT, NOS, EDU 5577-89;
5851-89; 5576-89

ANNE F. PASZAMANT, RICHARD EVANS
and DONALD RALPH,
Petitioners,
v.
HIGHLAND PARK BOROUGH BOARD OF EDUCATION,
Respondent

Stephen E. Klausner, Esq., for petitioners (Klausner & Hunter, attorneys}
James L. Plosia, Jr., Esq., for respondent (Sills Cummis Zuckerman Radin Tichman
Epstein & Gross, attorneys}

Record Closed: October 19, 1991 Decided: November 7, 1991
BEFORE DANIEL B. McKEOWN, ALJ:

This case is on remand from the Commissioner of Education following his
declaration on February 20, 1991 that he "* * * is unable to adopt the initial decision as it

relates to [petitioner] Paszamant * * *" gfter which he proceeded to modify and remand

the initial decision with respect to petitioners Lvans and Ralph.

NVew Jorser I An Equal Opporturaiy Emplover
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BACKGROUND FACTS
PROCEDURAL HISTORY

The background of the consolidated matters is as follows. Petitioners are
employed by the Highland Park Borough Board of Education {Board) as teaching staff
members. In separate petitions of appeal they indivdually alleged that the Board violated
their seniority regarding assignments for the 1989-90 school year following a reduction-in-
force. Petitioners Ralph and Evans had also individually alleged that the Board violated
their respective tenure protection by establishing their salary during the 1989 summer
months at an amount less than what they should have individually received.

Prior to the issuance on January 4, 1991 of the original initial decision,
petitioners Ralph and Evans hed filed new petitions to the Commissioner regarding the
1990-91 year. A telephone conference call was conducted with counsel to determine
whether all cases should have been consolidated for purposes of adjudieation prior to the
time of the issuance of the original initial decision. Counsel to petitioner advised that the
petition regarding Evans was to be withdrawn, with prejudice, as having been rendered
moot while the petition regarding Ralph should not be consolidated. Consequently, the
‘new’ petition filed by petitioner Ralph, OAL DKT. NO. EDU 8344-90, had not been
considered on its merits. Nevertheless, there is pending a motion from the Board to
dismiss that complaint on its merits. An initial decision on that motion is to be rendered

simultaneously, though separately, to this initial decision on remand.

Returning to the background faets, findings based on the issues presented had
been reached in the original initial decision that petitioner Paszamant had acquired a
tenure status in the Board's employ as a guidance counsellor; petitioner Evans had
acquired tenure as a supervisor in the Board's employ; and, petitioner Ralph acquired
tenure as a supervisor in the Board's employ, It was also determined that petitioner
Paszamant had a superior claim over anyone else by virtue of her seniority as a guidance
counsellor, as was stipulated originally by the parties, to the position of Coordinator of

seven and eight program, a position determined to be that of a guidance counsellor. It
was also concluded in the original initial decision that petitioner Evans had a superior
claim by virtue of his seniority over anyone else in the Board's employ to a position of
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supervisor of instruction and it was found that petitioner Ralph had a superior claim by
virtue of his seniority over anyone else in the Board's employ to the position of supervisor
of social studies or supervisor of English. Conclusions were reached that the Board
violated the seniority protections of Paszamant, and the tenure of Evans and Ralph during
the 1989-90 year while the conclusion was reached that petitioners Evans and Ralph failed
to support their separate claims of improper salary during the 1983 summer months of
July and August.

In his final decision the Commissioner remanded the matter for the following

reasons:

Accordingly, this consclidated matter is remanded * * * in order
to determine precisely in what category({ies) Paszamant and the
individual who was assigned the coordinator position have acquired
seniority. From that shall be determined what entitlement, if any,
Paszamant has to the disputed position. Also to be determined is
whether or not James Rogers was placed in the supervisor of
cultural and social studies position as ordered by the Commissioner
and State Board. If this occurred as ordered, then no entitlements
are fortheoming to either Evans or Ralph insofar as that position is
concerned.

Earlier in the final decision the Commissioner made passing mention that the
record contained no evidence regarding county superintendent approval under N.J.A.C.
§:11-3.3(b) of the two unrecognized titles in use by the Board; coordinator of seven and
eight grade programs and coordinator of the DEAL program. The original initial decision
found and concluded that based on Paszamant's 15 years stipulated seniority as guidance
counsellor and that because the position coordinator of seven and eight programs was that
of guidance counsellor, combined with an absence of evidence submitted by the Board
whether the then existing incumbent had tenure or had greater seniority than Paszamant,
the inference was logically drawn that Paszamant was entitled to that full-time position
coordinator of seven and eight grade programs either by tenure or seniority. Petitioner
Evans, in the same original initial decision, was found to have acquired tenure as a
supervisor in the Board's employ and was entitled to be appointed to one of five
supervisory positions then in existence for 1989-90 because the evidence did show the
Board had employed at least one nontenure supervisor for that year. Evans, having
acquired tenure as a supervisor, had & superior claim to the supervisory position held by
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the nontenure supervisor. Ralph was found to have acquired tenure as a supervisor and
was entitled, by virtue of that status, to a supervisor's position held by any nontenure
supervisor. Finally, as mentioned by the Commissioner, there was no evidence in the
record regarding county superintendent approval of the two unrecognized titles because
the parties to the action did not raise that matter as an issue in the case. After having
raised the matter of county superintendent approval as an issue in the case, the

Commissioner disposed of the matter in the following manner:

The Board is, therefore, admonished that all unrecognized titles,

ineluding that of coordinator, must be submitted to the county

superintendent pursuant to the above-cited regulation.

The Commissioner’s remand demands additional information as to the
category, elementary, secondary or district-wide, into which Paszamant's seniority falls,
In addition, the Commissioner demands to know whether, under seniority regulations, the
Board's seventh and eight grades are considered elementary or secondary and he demands
to know the specific seniority status of the individual who had been assigned or who is
assigned to the position eoordinator of seven and eight grade programs. As far as
petitioner Evans and Ralph are concerned, the Commissioner ruled "* * * that the
seniority rights of neither Evans nor Ralph are implicated" and whatever claim Evans or
Ralph may have to a supervisory position must be predicated upon their tenure status.
Accordingly, the Commissioner demsands to know on remand which supervisor of
instruction positions were held by nontenure staff. If only one nontenured supervisor had
been employed, then the Commissioner says, it is clear that both Evans and Ralph cannot
assert a dual claim for that one position. The Commissioner proceeded to comment as

follows:

As set forth in the matter entitled Schienholz et al. v. Board of
Education of the Township of Ewing, Mercer County, decided
June 19, 1989, aff'd in part/rev'd in part State Board February 7,
1990 November 19, 1990, when two or more inidividuals are eligible
by virtue of their tenure rights versus their seniority rights for a
position held by a nontenured person, a board of education may
interview those tenured staff members who are eligible for the
position and determine which one it desires to fill the position.
Thus, if the disputed position herein were held by a nontenured
individual, the Board could interview Ralph and Evans and
determine which of the two it wished to fill it. In which case, only
that one person would receive back pay.
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Notwithstanding the above, the Commissioner notes that he has
previously determined in the matter entitled James Rogers v.
Board of Education of Hiphland Park, Middlesex County, decided
May 10, 1990, aff'd State Board of Education September 5, 1990
that Rogers, a tenured supervisor, was entitled to the supervisor of
cultural and social studies position. '

Accordingly, this consolidated matter is remanded to the Office of
Administrative Law in order to determine precisely in what
eategory(ies) Paszamant and the individual who was assigned the
coordinator position have acquired seniority. From that shall be
determined what entitlement, if any, Paszamant has to the
disputed position. Also to be determined is whether or not James
Rogers was placed in the supervisor of cultural and social studies
position as ordered by the Commissioner and State Board. If this
occurred as ordered, then no entitlements are forthcoming to
either Evans or Ralph insofar as that position is concerned...

When the matter on remand was returned to this judge, counsel to the parties
were advised by letter dated March 7, 1891 that a plenary hearing was scheduled to be
conducted April 5, 1991 on the issues raised in the Qrder of Remand. On March 14, 1981 a
telephone conference eall was condueted among counsel and this judge which eall is
memorialized in writing by letter to the parties on March 18, 1991, That letter states as

follows:

It was agreed during the conference that the hearing on the remand
now scheduled for April 5, 1991 shall be cancelled because the
parties agree to develop a joint stipulation of fact and to submit on
cross-motions for summary decisions.

Consequently, it was further agreed that a fully executed
stipulation of fact shall be filed no later than May 15, 1991; initial
letter memoranda shall simultaneously [be] filed no later than
June 15, 1991; and, the reply letter memoranda may be filed
through July 1, 1991,

As an aside, Mr. Klausner [counsel for petitioners] is to submit a
letter withdrawing the newly filed Evans case and Board counsel is
intending to file a motion presumably to dismiss the newly filed
Ralph ecase, both of which have been docketed EDU 8345-90 and
8344-90, respectively.

By letter dated May 16, 1991 Board counsel advised as follows:

You will recall that on March 18, 1991, following a telephone
conference which included yourself and the attorneys in the above-
captioned matter, you established a schedule by which the
remaining issues in this case could be disposed of by cross-motions
for summary decision. In that letter you ordered that fully
executed stipulations of fact were to be filed no later than May 15,
1991.

-5 -
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At the end of March of this year, | faxed to Mr. Klausner, attorney
for Petitioners, a draft of my proposed stipulations of fact and
asked that he review the stipulations and get back to me so that we
would be able to reach agreement prior to May 15. ! did not hear
from Mr. Klausner despite having reminded him several times by
telephone of the necessity for his office to review these proposed
stipulations. I have also broached the issue orally with Brian Cige,
Esq., who is an attorney in Mr. Klausner's office.

On May 3, 1991, I sent & letter tc Mr. Klausner again reminding
him of the necessity to review the proposed fact stipulations,
stressing again that they were due to Your Honor on May 5, 1981, I
have no responses either to my telephone inquires or the letter of
May 3, 1991. At this point the Highland Park Board of Education
respectfully requests that the Petition of Appeal be dismissed with
prejudice due to Petitioners’ refusal to comply with an Order of the
Court.

Your Honor will reeall that the parties had similar problems
agreeing to Stipulations of Fact in the spring of 1990, and
Petitioners' failure to agree to faet stipulations resulted in the
July, 1990 hearing. That hearing, due in large part to Petitioners’
feilure to stipulate to faects, did not present Your Honor with facts
sufficiently clear to render & proper decision, and the case was
therefore eventually remanded by the Commissioner of Education
back to the Office of Administrative Law...

Board counsel included a copy of the letter, which is dated May 3, 1991, to
which he faxed to petitioners' counsel and which is referenced in the foregoing. That
letter is reproduced in full as follows:

Over a month ago I forwarded Proposed Fact Stipulations in the
above-captioned matter. You will recall that Judge McKeown
established a scheduled which would allow the parties to address
the legal issues in this matter by motion. The Faet Stipulations are
due to Judge McKeown on May 15, with Initial Briefs due on June
17 and Reply Briefs due on July 1.

I have not received any reply or input from you concerning these
fact stipulations. You may remember this was something of a
problem last year when we attempted to stipulate to the fzets in
this matter. Please review my proposed fact stipuations
immediately and advise me if you have any proposed changes so
that we may comply with the Judge's reasonable deadline.
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Finally, on May 30, 1991 petitioners' counsel responded as follows:

Please be advised that Petitioners, by their attorney, shall rely
upon prior papers previously submitted regarding the above matter.
I enelose a copy of my brief to your Honor and the Commissioner.

Please be further advised that it is the position of Mr. Evans and
Mr. Ralph that Mr. Rogers and the Highland Park Board of
Education both have violated the OAL rules relating to notice. At
no time prior to the Decision being released by the Commissioner
were we aware that litigation between Rogers and the Board was
pending. Had either noticed my clients, or I, we would have moved
to consolidate all cases. Further, it is our position that, since no
job descriptions were approved by the County Superintendent of
Schools "a supervisor is a supervisor is supervisor" and both Evans
and Ralph have greater seniority as supervisors than Rogers and
others who remained in these positions.

in their motion to dismiss Mr. Ralph's case, the Board argues that
Mr. Ralph's petition must be dismissed because he rejected a
position in March. It is the position of Mr. Ralph that he was
entitled to a supervisory position in September, not March.

Further, it is his position, that the supervisory position that was

proffered required him to work evenings and weekends which is a

substantially different position that an instructional position. For

that reason, as well, he had no obligation to accept it.

Note that no mention is made at all of the basis for petitioner's claim that the
Board violated 'OAL rules relating to notice.” Ostensibly, this claim relates to a much
earlier motion petitioners’ counsel brought prior to the original initial decision which
issued in this matter seeking to enjoin the Board from complying with a decision of the
Commissioner in another case between a teacher in this Board's employ, James Rogers,
and this Board on the asserted grounds that that decision had a substantial impact upon
the asserted rights of petitioner Evans and petitioner Ralph in this case. By letter dated
June 27, 1990 [ issued a ruling as follows:

In view of the fact you seek an Order from the Commissioner
which would essentially authorize the Board to ignore an
adjudication of the Commissioner, the Commissioner must be
served as a party in interest in your motion. There is no indication
in your rmoving papers that a copy of your motion was served on
anyone other than counsel for the Board.
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Obviously, petitioners’ counsel did not nor would not serve the Commissioner
because what petitioners sought was a ruling which could only be issued by the State
Board of Education or higher authority. The Office of Administrative Law was not and is
not the forum within which to seek a restraint against any board of edueation from
complying with a final decision of the Commissioner for any reason. Furthermore, it is
interesting to note that counsel for petitioners state 'In their motion to dismiss
[petitioner] Ralph's case, the Board argues that Mr. Ralph's petition must be dismissed
because he rejected a position in March * * *' The Board's motion to dismiss petitioner
Ralpir's claim for 1990-91 is dated June 5, 1991 and was filed here June 6, 1991, at least
two and perhaps three days after petitioners' response set forth above was received.

Nevertheless, on June 6, 1991 the Board did file a letter memorandum seeking
to dismiss the instant consolidated appeals and/or summary decision on various bases.
Attached to the letter memorandum, and relied upon by the Board in support of its
motion, are exceptions dated February 1, 1991 filed regarding the original initial decision
issued in this matter, together with an affidavit of the superintendent of schools which, it
is noted, had not been filed prior to the time the original initial decision issued. No
response has been received from petitioners' counsel to that letter memorandum motion
other than the letter dated May 30, 1991 recited above and an affidavit of petitioner
Ralph, relevant only to his 'new' petition received September 18, 1991, and relevant only

to his 'new’' petition.

Moving on procedurally, on July 23, 1991 the Board filed a motion for summary
decision on the 'mew' petition filed by petitioner Ralph, OAL DKT. NO. EDU 8344-90,
regarding 1990-91. The Board seeks summary decision in its favor. No response was
received from petitioners’ counsel to that motion other than the referenced affidavit from
petitioner Ralph, through counsel, on September 18, 1891.

By letter dated September 18, 1991 the Board objected to a consideration of
the affidavit on the basis that its motion for summary decision regarding the 1990-91
petition filed by Ralph was made July 24, 1991, more than ten days after Ralph through
counsel received its papers. The Board elaims that N.J.A.C. 1:1-12.2(c¢) provides that the
party opposing a motion shall serve responsive papers no later than ten days after
receiving the moving papers. Consequently, the Board says that because the affidavit is

out of time it must not be considered.
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Finally, on October 18, 1991 a letter was received from petitioners' counsel

dated October 18, 1991 in which he states as follows:

As per our telephone conversation, this letter will serve {o confirm
the date correction made, March 30, 1990 to March 30, 1991, in
Paragraph $ of the Affidavit of Donald Ralph referenced the above
captioned matter.

This judge has no recollection of such a telephone conversation having
occurred regarding this matter. Nevertheless, the assertions contained therein are
ministerial at best and relevant only in the companion case or 'new' petition filed by
Ralph.

MOTION TO DISMISS
AND FOR
SUMMARY DECISION

The Board argues that the consolidated matters on remand must be dimissed
for the following reasons. First, the Board claims that the flagrant failure of petitioners
to comply with the earlier agreement to enter a joint stipulation of faet manifests their
utter lack of cooperation and their dilatoriness in pursuing their claims and, as such,
provides justification for dismissal of these matters with prejudice. The Board also
contends that the argument raised by petitioners in their letter of May 30, 1991 regarding
its asserted violation of unspecified OAL rules relating to notice had already been decided
in this forum when their motion was denied to enjoin the Board from implementing the
earlier Commissioner's decision in Rogers v. Highland Park Beard of Ed, Supra, on
June 27, 1990. Furthermore, the Board notes that this is the first time petitioners filed
any kind of claim regarding that decision which is well beyond the 90 day period at
N.J.A.C. 6:24~1.2(c) within which to file an action before the Commissioner.

The Board, in filing its letter memorandum, incorporates its exceptions
already filed before the Commissioner to the original initial decision and which had
attached to it an affidavit of the superintendent. As earlier noted, that affidavit had not

been filed prior to the issuance of the original initial decision. In the absence of a
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stipulation of fact and in the absence of responsive pleadings from petitioner, I shall
aecept the superintendent's factual attestation, but not his opinions. The superintendent's

attestations are as follows:

1. I am the superintendent of schools * * * since July 1, 1890
* % ¥

2. Petitioner Paszamant is a tenured high school guidance
counsellor first hired by the Board in 1970. She is certified in
English, Student Personnel Services, and as a Principal/Supervisor.
Raymond Gardner earned tenure as a elementary guidance
counsellor, and holds certificates in English, Speech, Arts &
Dramatics, Teacher of Reading, Reading Specialist, and Student

Personnel Services.

3. Paszamant earned the same salary for 1989-80 as &
teacher/guidance counsellor that she would have earned as a full-

time guidance counsellor.

4. The collective barganing agreement between the Highland
Park Education Association and the Board provides that the Tth -
8th Grade Coordinator will receive an added 4% to their base
salary.

[No further attestations by the superintendent
are made regarding the identity of Raymond
Gardner, or the coordinator for seventh and
eighth grade programs or whether seventh or
eighth grade is organized elementary or

secondary.]

5. Petitioner Richard Evans possesses the following certificates:
Teacher of Social Studies; Teacher of Science and Driver

Education; Director, Administrator or Supervisor of Guidance and

-10 -
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Student Personnel Services; and Principal/Supervisor. Evans served
as the Director of Guidance for the Highland Park school system
for 1969 until 1989, At the end of the 1988-1389 school year, the
position of Director of Guidance was abolished[.] Richard Evans
served as a Guidance Counsellor during the 1389-1980 school year.
Evans currently served as the Supervisor of the Guidance and

Special Education.

6. Petitioner Donald Ralph holds the following certificates:
Supervisor/Principal; Director of Student Personnel Services;
Teacher of the Handicap; and Student Personnel Services. Ralph
worked as chairperson of the Department of Educational
Alternatives for Learning ("DEAL") and as & Guidance Counsellor
from 1972 through 1989. At the end of the 1988-1989 school year,
the DEAL chairperson position was abolished, and Ralph worked as
a guidance counsellor for the 1989-1990 school year. Ralph
continues to work as a guidance counsellor during the current
school year of 1990-1991.

7. At the end of the 1988-1989 school year, the Highland Park
Board of Education reorganized and consolidated its supervisory
position. The nine supervisory positions which existed at the end of
the 1988-1989 school year were consolidated into five supervisory
positions for the 1989-1990 school year. Richard Klawunn, a
tenured supervisor, served as chairperson of the Mathematics and
Technological Science Department for the 1989~1990 school year.
Jay Dakelman, a tenured supervisor, served as the Supervisor of
Physical Education and also as Director of Athletics for 1989-1930
school year. Irene Gilman, a tenured supervisor, served as the
Humanities Chairperson for the 1989-1990 school year. Marilyn
Williams, a tenured supervisor, served as the Chairperson of the
Lab & Life Science Department for the 1989-30 school year. These

_11_
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four persons were all tenured supervisors as of June 1989 when
they were appointed to the newly created positions. The only non-
tenured supervisor appointed by the Highland Park Board for the
1989-1990 school year was Joseph Stringer, a tenured Social
Studies teacher but nontenured supervisor who was named

chairperson of the Cultural and Social Studies Department.

8. James Rogers was the tenured Social Studies Supervisor
during the 1988-89 school year. When Joseph Stringer was named
to the Chairperson of the Cultural & Social Studies Depratment,
Mr. Rogers filed a Petition with the Commissioner of Education,
alleging he had an entitlement to the position held by Mr. Stringer.
The Commissioner eventually granted the relief sought by Mr.
Rogers * * * As a result of that decision, Highland Park Board of
Education paid Mr. Rogers $4,917, representing the difference
between Mr. Rogers' pay as a teacher and what he would have
earned as a Cultural & Social Studies Chairperson * * *. The
Highland Park Board of Education also appointed Mr. Rogers as the
Cultural & Social Studies Chairperson for 1990-91 school year
* * *, [T]here was only one nontenured supervisor for the 1989-
1980 school year, and Mr. Rogers had already successfully
challenged the Highland Park Board's appointment of Mr. Stringer
to that position, thereby obtaining the differential pay and
appointment to the Cultural & Social Studies job. Based upon the
Commissioner of Education's decision in the Rogers case and the
Highland Board's having made Rogers whole based on the success of
his Petition, Mr. Rogers in effect "served" as Cultural & Social
Studies Chairperson for the 1989-1990 school year * * *

9. Highland Park supervisors are required to possess an
instructional certificate in at least one of the subject areas they
are supervising * * * in addition, most supervisors, including the
Cultural & Social Studies Supervisor and all the nontenured
supervisors employed at the beginning of the 1990-1991 school
year, teach two classes a day in one of the subject areas they are

supervising. The only nontenured supervisor who does not at
2 -
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present teach is Joseph Policastro, who was appointed to the
Physical Education/Athletic Director position beginning January 1,
1591. The Physical Education Supervisor might well be ealled upon
to teach Physical Education in the future. ’

10. ** * Evans already holds a supervisory position for the
current school year [1390-91] * * * As to Ralph's claim for a
supervisory position * * * [the Board's] job description requires
that a supervisor must possess a teaching certification in an area
being supervised, and if more than one area is being supervised, the
chairperson must have certification in at least one of the subjects
being supervised. [It is noted that attached to the affidavit is the
Board's job description for department chairpersons [supervisors],
policy 2122. While the superintendent refers to this description as
exhibit R-3, on its face it is marked R-1. Nevertheless, the
superintendent attests that the job description provides that
supervisors 'shall normally be expected to teach.” I have read,
reread, and read again that job description. Nowhere does that job
description provide that supervisors 'shall normally be expected to

teach,' * * *

11. For the 1990-1991 school year, the Bosard has employed
James Rogers as the Cultural & Social Studies Supervisor. Rogers
is, as noted above, a tenured supervisor. Richard Evans is the
Guidance & Special Education Supervisor; Mr. Evans is also clearly
tenured. The Physical Education Supervisor's position was held by
Jay Dakelman, a tenured supervisor, until the end of 1990. A non-
tenured supervisor currently holds that position. Terry Jern, a non-
tenured supervisor, is the supervisor of the Mathematies &
Industrial Arts Department. Carol E. Levy, a nontenured
supervisor, is the Head of the Lab & Life Seiences Department, and
Carol Lefelt, a nontenured supervisor is the Head of the Humanties
Department. Mr. Ralph does not possess any of the instructional
certificates necessary to work or teach [under the asserted local
Board rule]l in the supervisory positions held by the nontenured

supervisors for the 1980-1991 school year * * *

-13 -
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The Board's letter memorandum in support of its motion to dismiss and/or
summary decision argues that the flagrant and willful refusal of petitioners to fail to
agree to fully executed stipulations of fact as ordered by this forum in the letter of March
18, 1991, together with their willful refusal to make an attempt to reach an agreement
despite Board counsel's efforts by telephone and mail to reach such an agreement and
because of its exceptions filed to the Commissioner opposing any relief to petitioner
Paszamant regarding the coordinator's position for 1989-90, and that because the
Commissioner already decided James Rogers was entitled to the supervisory position of
cultural and social studies for 1989-90, the entire matter on remand including all
consolidated petitions of appeal filed by petitioners Paszamant, Evans, and Ralph must be

dismissed.

PETITIONER’S RESPONSE TO MOTION TO DISMISS/SUMMARY DECISION

As noted above petitioners did not respond to the Board's motion to dismiss or
summary decision. Consequently, the motions shall be decided on the facts presented and

the Board's arguments.

ANAYLSIS AND DISCUSSION

Initially, the 'new' petition filed by Richard Evans in which he complains of his
assignment for 1990-91 is considered withdrawn as having been moot. In regard to
petitioner Paszamant, the parties were directed by the Commissioner to determine the
categories in which petitioner Paszamant has seniority. Based upon the superintendent's
affidavit, Paszamant's seniority is in the secondary category. The parties were directed
to determine whether the Board's seventh and eighth grade were classified as elementary
or secondary. The parties, both the Board and petitioners, failed to address this issue.
However, because the evidence to respond to that demand is uniquely in the control of the
Board and because it failed to produce any evidence whether its seventh and eighth grades
are elementary or secondary, the inference is drawn that the evidence it could have
produced would establish that its seventh and eighth grades are classified as secondary for
purposes of seniority. Therefore, the conclusion is drawn that petitioner Pazamant has a
superior seniority claim to the position of coordinator of seventh and eighth grade
programs over the incumbent who still is not clearly identified in this record. However, it

_14_
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is inferred that Raymond Gardner is the incumbent. According to the Superintendent’s
affidavit, Gardner acquired tenure as an elementary guidance counsellor with no claim by
the superintendent that Gardner has greater seniority at the secondary level then does
Paszamant. Therefore, Paszamant continues to be entitled to the position of coordinator
for seventh and eighth grade programs because that position has already been declared to
be that of a guidance counsellor position, a declaration with which the Commssioner has

not taken issue.

In regard to petitioners Evans and Ralph, the declaration that both have
acquired tenure as a supervisor in the Board's employ is not disputed. The only
supervisory position in which a nontenure supervisor was employed during 1989-80 was
that of cultural & social studies supervsior. While that position was initially held by
Joseph Stringer, James Rogers prevailed in his claim that he was entitled to that position
over all other claimants for 1989-90. Consequently, and consistent with the ruling slready
entered in this record by the Commissioner that if Rogers had been placed in this
supervisory position for 1989-30 no entitlements are forthcoming to either Evans or Ralph
insofar as this position is concerned, neither petitioner Evans nor Petitioner Ralph are
entitled to any relief for 1989-90.

Accordingly, and in regard to 1989-80, only petitioner Paszamant was entitled
to have been named as coordinator of seventh and eighth grade programs by virtue of her
senjority in the secondary category. Neither petitioner Evans nor petitioner Ralph are
entitled to any relief for 1989-90 by virtue of their tenure as supervisor because, as the
Commissioner has already ruled, Rogers held the position of supervisor of cultural &
social studies supervisor during that same period of time and, consequently, neither
petitioner has any entitlement to that position. No other nontenured supervisors were
employed by the Board for 1989-50.

Upon the representations made by counsel for petitioner Evans, his 'mew'
petition, OAL DKT. NO, EDU 8345-90, is declared moot and considered withdrawn.

1 hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration,

-15 ~
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final deeision in this matter. If the Commissioner of the Department of Education
does not adopt, modify or reject this decision within forty~five (45) days and unless such
time limit is otherwise extended, this recommended decision shall become a final decision
in accordance with N.J.S.A. 52:14B-10.

Within thirteen (13) days from the date on which this recommended decision
was iailed to the parties, any party may file written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 West State Street, CN

500, Trenton, New Jersey 08625, marked "Attention: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.

1 qwenilhus 1,190/

DATE

-~ Receipt Acknowledged: K
) ( i,? ; s
}legt,‘,wéu;,u f)./ /61";' / / 6/0564,8&72 «f/é/{//L_’
DATE ! DEPARTMENT OF EDUCATION

Mailed To Parties:

. 1. ~2rto 0t
NDV 1 51991 /,AE};:MLQ_ y:.vfr'«y%
DATE OFFICE OF ADMINISTRATIVE LAW
tmp
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ANNE F. PASZAMANT, RICHARD EVANS
AND DONALD RALPH,

PETITIONERS,
v. " COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE BOROUGH ' DECISION ON REMAND
OF HIGHLAND PARK, MIDDLESEX :
COUNTY,

RESPONDENT .

The record and initial decision on remand rendered by the
Office of Administrative Law have been reviewed. Petitioners'

exceptions and the Board's reply thereto were filed within the
timelines required of N.J.A.C. 1:1~18.4.

Petitionmers aver in their exceptions that the ALJ chose to
ignore the 1issue of back pay for the 1989-90 school year for
Paszamant. In support of this they quote that section of the first
initial decision on page 4 which states that Paszamant testified to
an entitlement to a 5% differential in pay amounting to $5,115.
They then cite a subsequent portion of that initial decision on
page 9 which accorded her whatever salary she would have earned
during 1989-90 as coordinator compared to what she actually earned
together with all other emoluments had the Board not violated her
rights.

Petitioners further except to the ALJ's recommendations
regarding Ralph and Evans for the 1989-90 school year which afford

them no relief given the disposition of the matter in Rogers,
- 17 -
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supra. As to this they reiterate their arguments relative to the
failure to have been noticed about the Rogers matter and that the
Board did not attempt to comply with th’e dictates of Schienholz,
supra, by failing to interview Evans and Ralph. Moreover, they
assert that Ralph, given his background and experience as a general
supervigor, had a greater entitlement to the newly created
supervisory positions than those appointed.

Petitioners also aver, inter alia, that given the recent

decision of the court in Dennery v. Passaic Valley Regional High

School Board of Education, 251 N.J. Super. 144 (App. Div. 1991),

Ralph, by virtue of being tenured and being the holder of a
principal's certificate, was entitled to a principal or
vice-principal position held by any nontenured individual in such
positions.

Opon review of the record, including the exceptions of the
parties, the Commissioner agrees with the findings and conclusions
of the ALJ with respect to Paszamant's entitlement to the
coordinator of guidance position for grades 7 and 8. Moreover, the
Commissioner agrees with ©petitioners that the ALJ did not
specifically address the issue of back pay in the instant initial
decision as he did in the first one. Given the determination that
Paszamant was entitled to the coordinator position for the 1989-90
school year, there is no question that she has entitlement to the
difference in salary between her earnings for that school year and
that which she should have received had her rights not been

viclated, together with all emoluments and benefits. The precise

- 18 -
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amount of entitlement, however, shall be dictated by the collective
bargaining agreement in effect at that time and is not determined by
the Commissioner herein.

All other exceptions set forth by petitioners are found to
be without merit, including the pay issue raised with respect to
Ralph which ig the subject of another separate matter before the
Commissioner for which Petitioner Ralph did not submit exceptions.

Also, Dennery, supra, is not deemed applicable to this matter as

principal. and wvice-principal positions are clearly separately
tenurable positions set forth in law. N,J.5.A. 18A:28-5 Lastly,
petitioners' complaints relative to failure to notice them in the
Rogers matter are not a subject properly before the Commissioner in
the instant matter.

Accordingly, the initial decision on remand is adopted by

the Commissioner, as clarified above with respect to back pay for

[ %’@7%’

ISSIONER OF EDUCATION

Paszamant.

ACTING
DECEMBER 24, 1991

DATE OF MAILING - DECEMBER 24, 1991

Pending Sunerior Court

- 19 -

287



You are viewing an archived copy from the New Jersey State Library.
LRI
Y{@W_ﬂf,
ki)

LAY

#tate of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SUMMARY DECISION
OALDKT. NO. EDU 5284-90
AGENCY DKT.NQ. 173-5/90

CHRISTOPHER 1. DELAY, SR.,
Petitioner,
V.
BOARD OF EDUCATION,
TOWNSHIP OF NEW HANOVER,
BURLINGTON COUNTY, AND
THOMAS 5. KING, JR,,
Respondent.

Paulinnes, Esq., for petitioner

Robert A. Baxter, Esq., for respondent Thomas $. King {Joseph F. Betley, Esq.,
on the brief)

Denis C. Germano, Esq., for respondent Board of Education, New Hanover

Township
Record Closed: November 15, 1990 Deaded: December 31, 1990

BEFORE JOSEPH LAVERY, ALL:

Christopher J. Delay, Sr. {petitioner) brings suit agamnst the New Hanover
Board of Education (Board} and one of its members, Thomas S$. King, Jr.

(respondents).

New dersev Is An Kgual Opportunity Emplover
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Petitioner asks that respondent King be removed from office for lack of
qualificatrtons, and that he be replaced by an appointment of the County
Superintendent.

The Board and respondent King move for dismissal of the petition. Both it and
. respondent King deny that he should or can be removed for lack of qualification.

PROCEDURAL HISTORY

This matter was intthated by petitioner, through petition filed with the
Commissioner on May 14, 1990, and through amended petition filed May 25, 1990,
After timely answer by both the Board and respondent King, the Commussioner
declared the matter a contested case and filed it in the Office of Administrative Law
{OAL) on July 5, 1990.

Prehearing was scheduled for September 14, 1990, but adjourned at the
request of petitioner, who had recently engaged counsel. Prehearing was again
scheduled for October 5, 1990, and on that the date the parties agreed that the
matter would be addressed through motion for summary decision grounded on an
executed stipulation of fact. A stipulation was filed on November 1, 1990. Briefs
followed, the iast of which was filed on November 15, 1990. On that date the record
closed.

The issues are:

1. Whether, because respondent King was not a registered voter at the time
of the nominating petition filing or the election, and despite his status as
a registered voter at the time he took office as a Board member,
respondent King should be removed from office for lack of qualifications
required by N.J S.A. 18A:12-1, and, if so

2. Whether the vacancy left by respondent King’s removal should be filled
by the County Superintendent or the Board itseif.
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More specifically, the issues are as stipulated by letter of October 29, 1990

1. © Must acandidate for a seat on a Board of Education meet
all the gualfications of Board members, as detailed in
NJSA 18:12-1, at the time of the filing of the nominating
petition?

2. Isanominating petition defective, within the meaning of
R.S. 18A:14-12, if a candidate for a Board of Education
seat erroneously states that he 1s gualified to be elected
to a seat on the Board of Education when, in fact, he s
not a registered voter in the district at the time the
nominating petition is filed?

2a. If so, is the defect cured pursuant to NiSA 18A:14-12 if
the defect is not discovered and reported to the
candidate as of the 45th day preceding the election?

3. Is a person who s not reqistered to vote in the district
quahfied to be a candidate for election to membership
on alocal board of education?

4. Was Thomas S. King subject to removal for “lack of
qualifications” within the meaning of RS 18A:12-15(a) at
any time subsequent to May 10, 19907

4a. Of, if Thomas S. King is subject to removal, will the
resulting vacancy be one resulting from one of “all other

cases” within the meaning of 184-12-15(f}, and will the
Board, therefore, have the right to fill the vacancy?

Burden of Proof:

Petitoner must carry the burden of proof by a preponderance of the credible
evidence.

Undisputed Facts:

The parties, pursuant to petitioner’s submission following prehearing
conference of a stipulation of facts and issues, do not dispute any material facts:

1.  Thomas S. King was not registered to vote in the district
when he filed his nominating petition.

2. Mr King's nominating petition was not found or alleged
to be defective on or before the 49th day preceding the
date of the school election.

3. Mr. King was not registered to vote in the district at the
time of the election, April 24, 1990.
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4. Mr. King was registered to vote on May 10, 1990, the
dateé\e took the oath of office as a member of the school
board.

5. Mr_ King satisfied the qualifications of NJSA 18A:12-1 on
May 10, 1990, the date he took the oath of office.

6. At no time was Mr. King disqualified as a voter pursuant
to R.S.19:4-1.

7. Thomas 5. King was initially appointed to the school
board in October of 1983 to serve out a term. He was

reelected for three (3) year terms in April 1984 and again
in April of 1987.

It is on these facts that the present motion for summary decision 1s brought.

ARGUMENTS OF THE PARTIES

Petitioner Delay’s Argument:

In his letter brief, petitioner contends that N.J.S.A 18A:12-1 established the
minimal qualifications for members of a board of education. Among those
qualifications is included the reguirement that the board member be registered to
vote in the district. Yet, at the time of filing the nominating petition, and at the
time of the election itself, respondent King was not registered.

In petitioner's view, a reasonable interpretation of the statute s that all
qualifications must be satisfied prior to election so that voters who concluded the
candidates were qualified would not cast their ballots in futility. Additionally,
NS A. 18A:14-10 requires that signers of the nominating petition state that the
candidate is qualified, and that the candidate himself declare that he is not
disqualified, pursuant to R.S. 19:4-1. Moreover, even the signers of the nominating
petition must be qualified to vote (petitioner signed his own petition). It would be
anomalous to require ability to vote of a signer, and not a candidate. N.J.S.A 40A:9-
1.13 also requires that candidates for local elective office be reqgistered to vote in the
unit where the office lies. That unit is the New Hanover School District in this case.
Since respondent King was not, he should be removed from office.

The vacancy which follows should be filled pursuant to NJ.S.A. 18A:12-15, by
the County Superintendent.
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Respondent King's Argument:

In response to petitioner’s motion for summary decision, respondent Thomas S.
‘King moves to dismiss the petition of appeal:

in countering bnef, respondent King concedes the stipulations that he was not
registered, either at the filing of the nominating petition or at the time of election.
He contends, however, that this was mere oversight. More important was the
legislative intent of Chapter 12, of Title 18A. The intent of that Actis 1o assure that,
at the time an elected board member takes office, he is qualified. The language of
N.JS A. 18A:12-1 supports this emphasis on membership, as opposed to candidacy.
i the Legislature intended candidates to meet the eligibility requirements, it could
have easily provided this having specifically prescribed for preconditions for taking
an oath of office. It implicitly excluded such a mandate for earlier stages of the
election process.

Another example of explicit provision is a timetable for residency. No such
specifics are required for registration to vote. This tnbunal may not add such
qgualification where the Legislature was silent.

Additionally, public policy should preciude discouraging atizens from running
for public office, and should avotd artificial barriers, such as is proposed by
petitioner. The statutory section N.J.S.A. 18A:12-2.1 supports the position that the
focus of the Legislature was on qualifications at the time of the oath of office.
Petitioner, before taking any action as a member, had satisfied the need to register
and was fully qualified.

Finally, respondent King argues that the legisiative history of the Act {which he
submits) demonstrates that the Legislature’s intent was to provide automatic
disqualification of board members having cniminal convictions. its purpose is 1o
remove members whose disqualifications, for any reason thereunder, take place
during membership, not candidacy.

Petitioner’s reference to N.JS A 19:4-1 would not apply to the present
careumstances.
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The Board’s Argument:

in its letter brief, the Board adopts the argument of respondent King, but adds
that N.J.S.A. 40A:9-1.13 defining a local unit cannot apply in this instance. That
statutory section applies only to municipal elections and political subdvisions which
are not governed by Title 184, such as schoo! districts.

ANALYSIS

~While a number of legal arguments have been made, 1t is the 1mport of
petitioner’s failure to register to vote which is the cruaal issue here. At N.J.S.A
18A:12-1, the legislature has addressed the qualifications of a board member:

Each member of any board of education shall be a citizen and
resident of the district, or of such constituent district of a
consolidated or regional district as may be required by law,
and shall have been such for at ieast one year immediately
preceding his appointment or election, he shall be able to read
and write, shall be registered to vote in the district, and,
notwithstanding the provisions of N.J.S. 2C:51-1 or any other
iaw to the contrary, he is not disquahfied as a voter pursuant
toRS. 19:4-1.

If, as petitiloner asserts, registration to vote exists as a qualification, given the plain
wording above, it becomes significant only when the person involved (here
respondent King) becomes a member, i.e when he takes the oath of office. Itis
stipulated that he had registered to vote by then.

Additionally, N.1.S.A. 18A:12-2.1 demands that, before entering upon the
duties of his office the member of a board shall possess the qualifications of
membership prescribed by law. Specifically, that section states:

Each member of a board of education shall, before entering
upon the duties of his office, take and subscribe:

{1) An oath that he possesses the qualifications of
membership prescribed by law, including a specific
declaration that he is not disqualified as a voter pursuant
to R.S. 19:4-1, and that he will faithfully discharge the
duties of this office, and also

{2) The oath prescribed by RS. 41.1-3 of the Revised
Statutes.

In the case of a Type | school district the oath shall be filed with
the clerk of the municapality and in all other cases it shall be

-6 -
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filed with the secretary of the board of education of the
district.

From the stipulated facts, 1t 15 apparent that, at the time of taking the cath and
becoming a member, respondent King had sausfied the "qualifications of
membership prescribed by law”. Thus, petitioner cannotrely on either of the above-
quoted statutory sections to support his motion However, there I1s one interpretive
difficuity in this case. [t lies in a different section, that which governs nominating

petitions.

The contents of a nominating petition are controlled by N.JS.A. 18A:14-10.
That section directs that signers of a nominating petition be gualified voters of a
school district. These signers also must certify that the person they endorse (s legally
qualified to be elected to the office involved. Beyond the duties of the signers, the
person endorsed must sign a separate certificate:

[Alccompanying the nominating petition and to be filed
therewith, there shall be a certiticate signed by the person
endorsed in the petition, stating that:

a. Heis qualified to be elected to the office for which he is
nominated, including a specific affirmation that he is not
disqualified as a voter pursuant to R.S. 19:4-1;

b. Heconsentstostand as a candidate for election; and

<. if elected, he agrees to accept and qualify into said office.

The phrasing “qualified to be elected” is rated by petitioner as an insurmountable
issue for respondent King. Nevertheless, nothing of record demonstrates that
registration to vote is a qualification subsumed within this rubric. Neither does the
legisiative history behind this statutory section buttress petitioner’s argument. The
Legislature, in its most recent amendment of this section, seems to have been
preoccupied with assuring only that the candidate is not disenfranchised under R.S.
19:14-1, See Senate Education Committee and Assembly Education Committee
statements to the bill, $ 2230. Such a focus of legislative concern is a far remove from
the circumstance of respondent King's merely failing to register to vote. At the time
of the oath taking, petitioner did “qualify into said office”. None of the statutes
quoted above at any point specifically preconditions that qualification on the prior
registration of a board member, either at the time of submission of a nominating
petition, or at the ume of election. Petitioner may reasonably puzzie over the
anomaly of what seems to him more specific qualifications for nominating petition
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signers. This tribunal, however, may only adhere to the plain language of legisiative
intent as it applies to board members.

It is important to remember that, while qualification 15 as essential as election
to the right to hold public office, a lack of qualifications must be cleariy
demonstrated, Stothers v. Martini, 6 N.J. 560, 564 (1951). Just as important is the
public interest in assuring that the will of the electorate 15 not thwarted. Our
Supreme Court has made clear that the right to hold public office 15 a valuable one.
its exercise should not be declared prohibited or curtailed except by plain provisions
of the law. Neither should disqualification follow unless there is clear ineligibility
under some constitutional or statutory provision, In re Ray, 26 N.J. Misc. 56, 59, 63
(Cir. Ct. 1947). Here, in addition to being elected in 1990, petitioner previously had
been qgualified to fill out one expired term of board membership, and had been
elected in his own right on two pnior occasions to that office (stipulation of fact no.
7).

Consequently, neither the facts of this case nor the statutory sections cited
above disclose cause for depriving petitioner of board membership. The judicial
decisions cited by counsel, in their statements of law, only treat the power of the
Legisiature to enact reasonable qualification requirements. No one argues to the
contrary here. As to the facts thereof, none of those decisional facts are apposite to
this case.

CONCLUSION

{ CONCLUDE, therefore, that the board membership of respondent Thomas S.
King of the New Hanover School District Board of Education was attained lawfully,
and cannot be invalidated, on this record.

ORDER

1 ORDER, therefore, that petitioner Christopher J. Delay’s motion for summary
decision be, and hereby is, DENIED.

| ORDER further that the joint motion by respondent Thomas S. King and the New

Hanover Township Board of Education to dismiss the petition of appeal be, and
hereby is, GRANTED.
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I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final decsion in this matter. if the Commissioner of the Department of
Education does not adopt, modify or reject this deasion within forty-five {45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.S.A. 52:14B-10.

Within thirteen (13) days from the date on which this recommended decision
was mailed to the parties, any party may file written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 West State Street, (N
500, Trenton, New Jersey 08625, marked "Attentian: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.

December 31, 1990
DATE

D;TE ) DEPARTMENT OF EDUCATION

Mailed to Parties:

DATE OFFICE OF ADMINISTRATIVE LAW

ml
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DOCUMENT IN EVIDENCE

Official copy reprint, Senate No. 2230, with Senate Committee Amendment and
Assembly Education Commuittee Statement

-10 -
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CHRISTOPHER DE LAY, SR.,
PETITIONER,
v. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWN- : DECISION
SHIP OF NEW HANOVER, BURLINGTION
COUNTY, AND THOMAS S. KING, JR.,

RESPONDENTS .

The record of this matter and the initial decision of the
Office of Administrative Law have been reviewed. Exceptions by
petitioner were untimely filed and are consequently excluded from
consideration herein, together with the reply thereto submitted by
the Board of Education.*

Upon careful deliberation, the Commissioner finds that he
cannot concur with the reasoning and conclusions of the ALJ in this
matter. Rather, for the reasong set forth below, the Commigsioner
determines that, by virtue of his not having met statutory
requirements for candidacy, Respondent King must be removed from
office for lack of qualification and replaced by an appointment of

the County Superintendent of Schools.

* The Commissioner notes that petitioner's exceptions essentially
reiterate his previous argument with respect to N.J . S.A. 40A:9-1.13
(see initial decision at p. 4), a statute which, both by its own
terms and the definitions controlling them, does not apply to school
districts.

- 11 -
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Initially, the Commissioner notes that qualifications for
school board membership are set forth in N.J. S . A. 18A:12-1:
18A:12-1. Qualificgtions of board members

Each member of any board of education shall be a
citizen and resident of the district, or of such
constituent district of a consolidated or
regional district as may be required by law, and
shall have been such for at least one year
immediately preceding his appointment or
election, he shall be able to read and write,
shall be registered to vote in the district., and,
notwithstanding the provisions of N.J.S. 2C:51-1
or any other law to the contrary, he is not
disgualified as a voter pursuant to R.§. 19:4-1.
(emphasis supplied)

As both respondents and the ALJ cbserve, this statute, in
itself, offers no clear guide as to the time when its requirements,
other than residency, must be satisfied. Respondents and the ALJ
consequently argue that this tribunal may not impose what are
effectively "preconditional™ requirements on board membership in the
abgence of explicit legislative directive. The Commissioner,
however, holds that such 'preconditions'' already exist in the form
of school election law requirements with which 18A:12-1 must be read
in concert:

18A:14-10. Contents of petition

Each nominating petition shall be addressed to

the sgecretary of the board of education of the
district and therein shall be set forth:

k2 % 4

d. [A statement] that the person so endorsed is
legally qualified to be elected to the
office.

Accompanying the nominating petition and to be
filed therewith, there sghall be a certificate
gigned by the person endorsed in the petition,
stating that:

- 12 -
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a. He is qualified to be elected to the office
for which he 1is nominated, 1including a
specific affirmation that he is not
disqualified as a voter pursuant to R.S.
19:4~1;

b. He consents to stand as a candidate for
election; and

c. If elected, he agrees to accept and qualify
into said office. (emphasis supplied)

Compelling precedent for the Commissioner's construing
184:12-1 in conjunction with requirements for nominating petitions
is found in the Attorney General's treatment of a similar question
with respect to candidates for the State Legislature:

**xplthough the Constitution provides no
definitive guide as to the time when this
constitutional requirement must be satisfied, the
procedural provisions of the election laws do
impose certain requirements. In this regard, a
candidate for the Legislature is obliged to file
a petition with the Secretary of State to appear
either on the primary election ballot or directly
on the  general election ballot. N.J.S.A.
19:13-3, 19:13~9, 19:23-6, 19:23-14. A candidate
nominated for office in a petition must annex to
such petition a certificate indicating, among
other things, that '"the candidate is a resident
of and a legal voter in the jurisdiction of the
office for which the nomination 1is made.”
N.J.S.A. 19:13-8, 19:23-15. Likewise, an
individual nominated by write-in votes must
thereafter file a similar certificate of
acceptance. N.J.S.A. 19:23-16. In view of these
statutory requirements, a candidate for the
Legislature must be entitled to the right of
suffrage at the time of filing a petition or,
alternatively, at the time of filing a
certificate accepting a write-in nomination.
(Formal Opinion No. 5-1980)

Having thus found that N.J.S.A. 18A:14-10 may fairly be
applied to the requirements of 18A:12-1, the Commissioner turng to
the specific wording of that statute (18A:14-10) in view of the
AlJ's discussion. Initially, the Commissioner rejects the ALJI's

contention, at page 7 of the initial decision, that "nothing of

- 13 -
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record demonstrates that registration to vote is a qualification
subsumed within [the] rubric [‘qualified to be elected to said
office']." In the Commisgsioner's estimation, ‘'qualified to be
elected to sgaid office” can mean nothing other than meeting the
qualifications for board membership plainly set forth in N.J.S.A.
18A:12-1, among which is registration to wvote in the district.
Reither do 18A:14-10(c) ("[i]f elected, he agrees to accept and
qualify into said office") and 18A:12-2.1 (cath of office, quoted at
page 6 Aof the initial decision) alter this view, as these
requirements serve in the first ingtance to bind the candidate to
continue gqualification past the election and into his term of office
{e.g., by not moving out of the district), and in the second to
ensure continued qualification upon actual assumption of duties.

Nor is the Commisgioner persuaded by the ALJ's discussion
of the recent amendment to N.J.5.A. 18A:14-10 effected by P.L. 1987,
¢. 328 (Senate Bill 2230):

**x*Neither does the legislative history behind

this statutory section buttress petitioner's

argument. The Legislature, in its most recent

amendment of this section, seems to have been

reoccupied with assuring only that the candidate

is not disenfranchised under R.S. 19:14-1, See

Senate Education Committee and Assembly Education

Committee statements to the bill, § 2230. Such a

focus of legislative concern is a far remove from

the circumstance of respondent King's merely

failing to register to vote.**x .

(Initial Decision, at p. 7)

An examination of Senate Bill 2230 and its legislative
history plainly demonstrates that the bill's original purpose was to
preclude persons convicted of certain crimes from ever holding
school board office (not merely to oust current members so

convicted, as Respondent King claims), and that its subsequent

- 14 -
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amendment to focus on digsenfranchigement pursuant to R.S. 19:4-1

reflects the Legislature's attempt to accomplish the bill's intent
in a way more consistent with New Jersey's general treatment of the
civil rights of persons convicted of serious c¢rimes.* Moreover,
review of the bill makes it clear that the amendment of N.J.S.A.
18A:14-10 relied upon by the ALJ in hisg discussion above is simply a
technical consequence of the bill's primary thrust, which was to
amend 18A:12-1 (requirements for membership) and provide penalties
for misrepresenting one's enfranchisement status. Amendments to the
sections of law regarding oaths and nominating petitions constitute
nothing more than referential adjustments to related statutes in
order to more clearly and fully effectuate S 2230's purpose; they
certainly do not arise from independent, systematic or comprehensive
review of those statutes such as would render wvalid the ALJ's
characterization of the Legislature as being particularly concerned

about disenfranchisement as opposed to other grounds for

* R.S. 19:4-1 reads in pertinent part:
*x%*No person ghall have the right of suffrage --

(1) Who is an idiot or is ingane; or

{2-5) (Deleted by amendment.)

(6) Who has been convicted of a violation of any of the
provigiong of this Title, for which criminal
penalties were imposed, if such person was deprived
of such right as part of the punishment therefore
according to law unless pardoned or restored by law
to the right of suffrage; or

(7> Who shall be convicted of the violation of any of the
provisions of this Title, for which <criminal
penalties are imposed, if such person shall be
deprived of such right as part of the punishment
therefore according to 1law, unless pardoned or
restored by law to the right of suffrage; or

(8) Wwho is serving a sentence or is on parole or
probation as the result of a conviction of any
indictable offense under the laws of this or another
state or of the United Statesg. **»

- 15 -
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disqualification within the framework of requirements for nominating
petitions.*

The Commissioner therefore holds that candidates for school
board office must meet the qualification requirements of that
office, other than residency, at the time they certify pursuant to
N.J.S.A. 1BA:14-10 that they are so qualified. In the instant case,
Respondent King undisputedly did not, notwithstanding his
affirmation to the contrary and the resultant good faith belief of
the voters who signed his nominating petition and cast ballots for
him based on that affirmation.

As to whether such a defect could be cured by the candidate
pursuant to N.J.S§.A. 18A:14-12, and concomitantly, whether it was
automatically cured by operation of that statute because not
discovered and reported to the candidate as of the 4&5th day
preceding the election, the Commigssioner holds that, as prior case
law makes abundantly clear, a ‘'defect" of the type involved in this
case is not within the purview of defects envisioned by 18A:14-12:

The purpose of this statute is to eliminate

technical imperfections which could otherwise

invalidate a nominating petition to the detriment

of a potential candidate and those citizens who
support his candidacy.

Lk 4

The Commissioner observes that once a nominating
petition is filed, the responsibility of the
Board Secretary is to insure that the blanks on
the form are filled in, that ten signatures of
endorsement are recorded, that one of those ten
signatures also verifies the petition, that the
verification is notarized, and that the candidate
signs the petition.

Any question with respect to the oath of the
gsignatory who verifies that petition, or any

* See also footnote at p. 18 below.
- 16 -
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question with respect to the gqualifications of
the signatures thereon are not within the
authority of the Board Secretary to address.
These are matters to be adjudicated only by a
court of competent jurisdiction. See T.W.D. v.
Board of Education of the Town of Belleville,
Essex County, 1975 §.L.D. 26. While T.W.D. dealt
with an affidavit pupil, the holding there is
equally applicable here, When a person who
verifies a nominating petition attests through
hig/her ocath, or certifies that he/she 1is
qualified to endorse a nominee's candidacy, such
oath or certification is subject to question only
in a court of competent jurisdiction. (In_the
Matter of the Election Inquiry of the School
Digstrict of the Township of Monroe, Gloucester
County, 1976 S.L.D. 233, 236) (See also In_ the
Matter of the Annual School Election Held 1in the
School Dastrict of Carteret, Middlegsex County

1874 S.L.D. 233.)
Because  this  matter reaches to  Respondent King's

substantive qualification and the wveracity of the attestation he
made at the time of his nomination, it is not subject to the
provisions of N.J.S.A. 18A:14-12, so that that statute cannot be
construed to have cured the *"defect® of King's lack of qualification
80 as to protect him from subsequent challenge and loss of privilege.

In sum, King was not qualified ﬁo hold school board office
at the time he filed his nominating petition, so that his candidacy
for school ©board membership was void and of no effect
notwithstanding the fact that he received a plurality of votes and
registered to vote on the day he took his oath of office. The
Commissioner concurs with the ALJ that the right to hold public
office is a wvaluable one and that its exercise should not be
curtailed except by plain provisions of the 1law, and that
officeholders or candidates should not be disqualified unless

clearly ineligible wunder some constitutional or  statutory

provision. Strothers, supra, and In re Ray, supra He also holds,
however, that a school board member 'is a creature of the statute,
and he must comply with its requirements in order to be vested with

- 17 -
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the right to the enjoyment of the office"” and that "electors have no
right to wvote [for persons not qualified to hold office]' as the
court in Strotheté goes on to sgay in the passages immediately
following those cited by the ALJ. (6 N.J. at 565, 566) The
Commissioner further notes that the court declined to f£find Ray
digsqualified due to his lack of voter registration only because the
statutes then controlling borough council membership required a
certification that the candidate was a '‘legal" voter (i.e., entitled
to right to suffrage), not a ''registered'" one--a distinction without
meaning for the school board membership statute, which explicitly
requires registration. Finally, as to the ALJ's reliance on King
having been elected in his own right on two prior occasions, the
Commissioner observes that, in addition to not being registered to
vote at the time of his nomination, King is alleged in the Petition
of Appeal to have been removed from voter registration gsince 1985
due to his failure to have voted since 1981. If this allegation,
which King does not deny in his Answer to the petition, is in fact
true, King has actually been ineligible for Board membership since

December 22, 1987.*

*  Effective date of P.L. 1987, c. 328, which in addition to
requiring board members to not be disqualified as voters, also added
the requirement that they be registered to vote. The Commissioner
here notes that this requirement was added to S 2230 not, as King
claims at p. 5 of his November 2, 1990 letter brief, for reasons of
igtetnal consistency, rather, for reasons of legislative economy,
the provisions of an earlier endorsed bill (S 956) were incorporated
into a later one from the same sesgsion amending common statutes. Of
interest with regard to the present matter 1is that § 956
specifically tied voter registration to 18A:12-1's new, ghorter
residency requirement (reduced from two years to one) as a means of
ensuring familiarity with and interest in community affairs. Thus,
contrary to the impression created by respondents and the ALJ in
their various discussions, the Legislature was very much concerned
with voter registration for school board candidates. See bill and
Senate Education Committee statements for § 2230 and S 956, 1986

sesgion.
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With King thus subject to removal for lack of
qualif;cation, the gquestion arises as to appointment of his
replacement. Here the Commissioner holds that the plain language of
N.J.S.A. 18A:12-15 directs that such appointment be made by the

County Superintendent of Schools pursuant to subsection (a) of that

statute:
18A:12~15. Vacancies

Vacancieg in the membership of the board shall be
filled as follows:

a. By the county superintendent, if the vacancy
is caused by the absence of candidates for
election to the school board or by the
removal of a member because of lack of
qualifications, or is not filled within 65
days following its occurence;

b. By the county superintendent, to a number
sufficient to make up a quorum of the board
if, by reason of vacancies, a quorum igs
lacking;

c. By special election, if in the annual school
election two or more candidates qualified by
law for membership on the school board

receive an equal number of votes. Such
special election shall be held only upon
recount and certification by the

commisgioner of such election result, shall
be restricted to such candidate, shall be
held within 60 days of the annual school
election, and shall be conducted in
accordance with procedures for annual and
gpecial school elections set forth in
chapter 14 of Title 18A of the New Jersey
Statutes. The vacancy shall be filled by
the county superintendent if in such special
election two or more candidates qualified by
law for membership on the school board
receive an equal number of votes;

d. By special election if there is a failure to
elect a member at the annual school election
due to improper election procedures. Such
special election shall be restricted to
those persons who were candidates at such
annual school election, shall be held within
60 days of such annual school election, and

- 19 -
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shall be conducted im accordance with the
procedures for annual and special school
elections set forth in chapter 14 of Title
18A of the New Jersey Statutes;

e. By the commissioner if there is a failure to

elect a member at the annual school election
due to improper campaign practices; or

£. By the board in all other casges.*»*

The Commissioner is unpersuaded by the Board's argument
(letter Dbrief of Novgmhe: 8, 1990) that Dbecause petitioner is
challenging King's qualification for candidacy, subsection (&),
which speaks to membership, does not apply. It is a duly elected
and sworn member of the Board who has been shown by these
proceedings not to have been eligible to run for the office he now
holds, thereby rendering him disqualified within the meaning of
18A:12~15 notwithstanding that the grounds for his disqualification
arose as a corpllary of his candidacy and not of his actual
membership.

Accordingly, for the reasons stated herein, the initial
decision of the Office of Administrative Law is reversed and summary
judgment granted to petitioner. Thomas S. King, Jr., is deemed
disqualified from office and the seat vacated by his removal is to
be filled forthwith by the Burlington County Superintendent of
Schools.

IT IS SO ORDERED.

pSIONER OF EDUCATION
FEBRUARY 21, 1991

DATE OF MAILING - FEBRUARY 22, 1961
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 8028-90
AGENCY DKT.NO. 223-6/90

JERSEY CITY ADMINISTRATORS AND
SUPERVISORS ASSOCIATION, JOHN
PHILLIPS, GERALD DYNES, CHARLES
SILVER, JOHN NAGY, WILLIAM SMITH,
JOSEPH WARD, PAUL RAFALAIDES,
EARLENE ROBINSON, MARSHA LEFF
AND LENNON ROSS,

Petitioners,

V.

THE STATE-OPERATED 5CHOOL
DISTRICT OF THE CITY OF JERSEY CITY
AND STATE DISTRICT SUPERINTENDENT
DR. ELENA SCAMBIO,

Respondents.

Robert M. Schwartz, Eiq., for petitioners

Kathleen S. Johnson, Assistant Counsel, for respondents
{Charlotte Kitler, General Counsel, attorney)

Record Closed: lJanuary 10, 1991 Decided: lanuary 18, 1991

BEFORE JAMES A. OSPENSON, ALJ:

lersey City Administrators and Supervisors Association, a duly recognized
professional association representing principals, vice principals and supervisorsin the
State-Operated School District of Jersey City, in a petition of appeal filed against the
State-Operated School District of the City of Jersey and state district supenintendent,
Dr. Elena Scambio, noting that the Commissioner of Education had estabiished by

New seivey s an Fguat ipportutaty L ooyer
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rule certain procedures and criteria for evaluation of building principais in the
District, effective January 2, 1990, pursuant to N.J.S.A. 18A:7A-49, alleged that the
individual parties petitioner here, all principals in the District, received the first of a
requisite of three on-site evaluations on May 10, 1990, but that none of the
principals was consulted by an assessment unit created by N.J.S.A. 18A:7A-45, as
required by other regulations governing policy and procedure in the evaluative
process under N.1LA C. 6:3-1.21{h){5). The Commissioner’s regulations governing on-
site evaluations, published as N.LA.C. 6:7-1.1 et seq., it was alleged, though
containing criteria for evaluation in N.J.A.C. 6:7-2.2, nevertheless contained no
delineation of standards and/or factors that were to make up the criteria, contained
no indicators of performance and/or expectation and/or progress for those
evaluated, contained no standards and/or factors by which those evaluated were to
be judged to have exhibited "consistent and effective leadership” in any of the six
criteria in NLJLA.C. 6:7-2.2, and resulted in evaluations that were devoid of any
consistent or uniformly applied objective standard. The District, it was alleged, had
not itself adopted any policy or guidelines for application of the regulatory criteria.

Judgment was demanded by petitioners finding that the initial principals’
evaluations of May 10, 1990 were violative of their due process rights, that such
evaluations were therefore null and void, that the District should be ordered to
consult with the principals in formulation and implementation of the evaluative
process as set forth otherwise in regulations in N.JLA.C. 6:3-1.21; ordering that
evaluations be based on "on-site” observation; ordering that the District establish
and adopt a written set of standards and/or factors upon which each of the criteria
in N.J.AC. 6:7-2.2 were 10 be based and upon which they were to be implemented;
ordering the District to establish and adopt before further evaluation written
indicators of performance in which evaluatees would have input; and, finally,
enjoining the conduct or issuance of further evaluations until such time as the
District adopted such written standards and/or performance indicators congruent
with procedures heretofore set forth in N.LA.C. 6:3-1.21.

The District filed an answer to the petition of appeal, admitted prefatory
allegations of a factual nature generally, but denied petitioners were otherwise
entitled to relief as demanded. 1t raised affirmative defenses that the petition failed
to state claims upon which relief could be granted and that the petition should be
dismissed for lack of subject matter jurisdiction.

.2-
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The petition was filed in the Bureau of Controversies and Disputes of the
Department of Education on June 29, 1990. The District’'s answer was filed there on
August 8, 1990. The Commissioner of the Department of Education transmitted the
matter to the Office of Administrative Law on October 2, 1990 for hearing and
determination as a contested case in accordance with N.1.S.A. 52: 14F-1 etseq.

Filed with the District’s answer and transmitted here was a motion to dismiss
the petition on the ground the Department of Education lacked jurisdiction over the
subject matter of the petition. The District’s memorandum of law accompanied the
motion; it was opposed by petitioners’ memorandum of law filed September 11,
1990.

On July 19, 1990, petitioners filed an amended petition of appeal, which
deleted the name of individual petitioner Lennon Ross but was otherwise without
change.

On December 13, 1990, petitioners filed a motion for interim and emergent
relief for orders enjoining further action by the district in conducting further
evaluations of the affected principals, having the matter placed on an expedited
track for disposition by final decision of the Commissioner no later than March 1,
1990, having the particular matter assigned to and heard by another particularly
named administrative law judge. Filed first in the Department of Education, the
Commissioner transmitted the motion to the Office of Administrative Law for
disposition on December 13, 1990. Petitioners’ motion was accompanied by a letter
memorandum of law. It was opposed by the District. The entire matter was assigned
to the undersigned administrative law judge by D/CALJ Jaynee LaVecchia;
petitioners’ motion for assignment of another administrative law judge was
summarily rejected.

On notice to the parties, the matter was set down for status conference and
consideration of procedure for disposition of motions on January 2, 1991; at request
and/or with consent of the parties the conference was adjourned to January 10,
1991. By agreement, the District's motion to dismiss the petition and amended
petition of appeal for lack of subject matter jurisdiction was addressed first, the issue
having been deemed ripe for disposition under N.LLA.C. 1:1-12.3. Petitioners’

-3-
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motion for emergent interim relief was held in abeyance, to be addressed and
resolved, if necessary, thereafter.

DISCUSSION

It should be noted at the outset the District’s motion to dismiss the petition
entails no consideration of material disputed facts. Akin to the common law
demurrer, the motion assumes the truth of all well-pleaded materiai facts. The bulk
of the factual aliegations by petitioners, including allegations containing both
factual and legal assertions, have been substantially admitted by the answer. There
is no quarrel between the parties, for example, that acting pursuant to N.J.S.A.
18A:7A-34, the State Board of Education on or about Octoher 4, 1989 issued an
administrative order removing the local district board of education and creating a
State-Operated School District in the City of Jersey City, to be conducted by a state
district superintendent appointed pursuant to N.1.5.A. 18A:7A-35. Under the
statute, the state district superintendent is empowered to make, amend and repeal
district rules, policies and guidelines for proper conduct, maintenance and
supervision of all schools in the district. N.J.S.A. 18A:7A-35(f). The state district
superintendent is authorized to perform all acts necessary and proper for conduct
and maintenance of public schools in the district, under N.J.5.A. 18A:7A-38. Acting
pursuant to N.J.S.A. 18A:7A-45, the Commissioner of the Department of Education
proposed and adopted procedures and criteria for evaluation of building principals
in the District. Codified in N.JLA.C. 6:7-2.1 and 2.2, they became effective January 2,
1990.

{Aithough at the time the petition was filed only one set of principals’
evaluations had been conducted, it was suggested in argument on the motion thata
second and a third set of such evaluations had been conducted by the end of
December 1990 and that some principals had received from the District notices of
inefficiencies with obligation to cure within 100 days of notice on pain of tenure
charges for failure to do so. At the moment, it seems clear, none of the nine
individual petitioners faces tenure charges for inefficiencies under N.J.S.A. 18A:6-10
etseq. or NJ.S.A. 18A:7A-45 and N.LA.C. 6:7-1.3)

In support of motion, the District in its memorandum of law argued the
assessment process initiated by state district superintendent has been ciearly

4
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established by specific statute and reguiations for conduct by an assessment unit for
on-site evaluations of each building principal. It argued the administrative code in
N.LA C. 6:7-2.1 and 2.2 sufficiently establish criteria to be empioyed in evaluations,
which are an examination of a principal’s performance within identified areas of
school building leadership/management, in curriculum/program, supervision of
instruction, staff development, assessment of pupil progress, community
relationships, and school climate, aithough the state district superintendent may
examine other areas of leadership and management generally accepted to be the
responsibility of school principals. N.J.A.C. 6:7-2.2. 1t was the District’s position that
the challenge petitioners raise to the evaluation process is but a challenge to validity
of the regulations adopted a year ago by the Commissioner. Such a challenge
properly and exclusively belongs in the Appellate Division of Superior Court under R.
2:2-3(a)(2) and not before the Commissioner. The rule provides:

... Appeals may be taken to the Appellate Division as of right
... (2) to review final decisions or actions of any state
administrative agency or officer, and to review the validity of
any rule promulgated by such agency or officer . . . except that
review pursuant to this subparagraph shall not be
maintainable so long as there is available a right of review
before any administrative agency or officer, unless the interest
of justice requires otherwise . . .

The District urged the actions challenged were taken pursuant to statute and
code; if petitioners wished to challenge the validity of the standards incorporated in
regulatory code, they should have instead presented their appeal not to the
Commissioner of the Department of Education under his disputes resolution
jurisdiction of N.J.S.A. 18A:6-9 but originally to the Appellate Division of Superior
Court. That they did not requires dismissal of petition for lack of subject matter
jurisdiction.

Opposing the motion, petitioners vigorously urged their challenge was not to
validity of the evaluation regulations in N.J.A.C. 6:7-2.1 and 2.2 but rather to
improper failure of the state district superintendent to establish by written policy
under N.J.S.A. 18A:7A-35(f) the necessary standards for evaluation such as are
required elsewhere in the administrative code, for example, under N.J.A C 6:3-1.21,
which requires consultation between supervisors and evaluatees.

312

B T




You are viewing an archived copy from the New Jersey State Library.

OAL DKT. NO. EDU 8028-90

Ordinarily, review of both the guasi-judicial and regulatory action of a state
administrative agency must be sought in the first instance in the Appellate Division.
In Pascucci v. Vagott, 71 N.J. 40 {1976}, appeals were taken from a county court and
from the Department of Institutions and Agencies that challenged validity of a
regulation of the Division of Public Weifare setting assistance levels. The appeals
were certified in the Supreme Court while pending unheard in the Appellate
Division. The Supreme Court held that where classification conflicted with
legislative standard on levels of assistance, the regulation had to be set aside and
that initial jurisdiction of questions presented, because they involved validity of state
administrative regulation, belonged in the Appeliate Division under R. 2:2-3. The
Court noted that every proceeding to review action or inaction of a state
administrative agency should be by appeal to the Appellate Division. in the case,
one of the appellants questioned not only the regulation as such but also suggested
that the local weifare director's discretionary authority to grant relief was greater
than that set by state regulation. The Court wondered whether the additional claim
against the director negated the exclusive mode of review of the regulation itself in
the Appellate Division. It approved a finding by the trial judge, however, that the
"essence” of the case, its primary character, sought review of the regulation and
that, therefore, exclusive jurisdiction did repose in the Appellate Division. id. at 52.
It added the Appellate Division might properly review the administrative regulation
and might exercise such other original jurisdiction as was necessary to complete
determination of any matter on review. Id. at 53. One reason for the jurisdictional
requirement was the “entire controversy” doctrine, providing a single forum for
expeditious handling. Thus, if urgency of relief and imminence of irreparable harm
would so indicate, the Appeilate Division through its plenary powers to interpose
interim protection of rights would be available. Id. at 54.

The question here that must first be addressed, therefore, it seems to me, is
what is the "essence” of the claims made by petitioners. | think the essence is in
broadest terms an attack on the standardlessness of the regulations promuigated by
the Commissioner, mandated by N.1.S.A. 18A:7A-45(a), in N.JLA.C. 6:7-2.1,2.2. While
petitioners vigorously argue that challenge is not their primary intent and that there
are open fact questions still 1o be determined precluding application of the
Appellate Division's jurisdiction, factors apparent from the petition itself and from
argument contradict them. Petitioners’ memorandum of law of December 13, 1990,
at 2-3, noted expressly the criteria of N.J.A.C. 6:7-2.1, 2.2 were adopted without any

6

313



You are vi%wirbg an archived copy from the New Jersey State Library.
OAL DKT. NO. EDU 802

input from Jersey City Administrators and Supervisors Association either locally or on
a statewide basis. Petitioners asserted that in a letter of December 26, 1989 to the
rules analyst for the New lJersey Department of Education, the Jersey City
Administrators and Supervisors Association noted the criteria of the regulations
“lacked any definition or standard so as to provide both the evaluators and the
evaluatees a more objective understanding of their respective responsibilities.” The
memorandum charged components of the criteria were required to be set forth "so
as to avoid and/or minimize arbitrariness in the process of evaluation.” Petitioners
made the same compiaint to the state district superintendent in january 1990. Pm at
3, December 13, 1990.

Paragraph 33 of the petition, moreover, alleged "neither the procedures nor
criteria found in N.L.A.C. 6:7-1.1 et seq. delineate the standards and/or factors that
are to make up the criteria adopted by the Commissioner upon which buiiding
principals in the state-operated school district are to be evaluated.” Paragraph 36 of
the petition alleged the District itself "has not adopted . . . nor has it advised
petitioners of the standard and/or factors by which principais shall be judged to have
exhibited consistent and effective leadership in any of the six criteria set forth in
N.JL.AC. 6:7-2.1." Nor, petitioners alleged in paragraph 37, has the District adopted
any "indicators of performance and/or expectation and/or progress regarding any of
the six criteria set forth in N.J.A.C. 6:7-2.2." Nor has the District adopted any policy
defining the standards to be employed by the assessment team, according to
paragraph 39. Thus, it is alleged in paragraph 38, evaluations of petitioners are
“devoid of any consistent and uniformly applied objective standard.”

From the above, therefore, | HOLD that the "essence” of the petition, under
the Pascucci doctrine, is a concerted attack on validity and sufficiency of the
evaluation criteria of N.J.A.C, 6:7-2.1, 2.2, specifically, an assertion of legal
insufficiency for standardlessness. It follows the attack mounted is one more
properly and exclusively within jurisdiction of the Appeliate Division of Superior
Court under R. 2:2-3(a)}(2). | REJECT arguments that such is not petitioners’ intent or
design. | REJECT petitioners’ arguments that there are open fact questions that
necessarily must be established before appellate review and that, therefore, they
should not be ousted of jurisdiction under N.1.5. A. 18A:6-9 before the Commissioner.
In fact, they are not ousted of jurisdiction for their challenge if, in future, they
become subject to tenure charges under N.J.S.A. 18A:7A-45. They may then
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challenge standardlessness as such regulations are "applied” to them. No other
administrative review is presently available under R. 2:2-3(a)(2}). See, generally,
LeFelt, Administrative Law and Practice, 1988, par. 70 at 68-69. | make no finding
and draw no conclusion on the question whether N.JLA.C. 6:3-1.21 is applicable or in
pari materiawith N.JLAC 6:7-2.1,2.2.

CONCLUSION

Respondents’ motion to dismiss the petition and amended petition of appeal
for lack of subject matter jurisdiction is GRANTED; the petitions are DISMISSED
without prejudice to whatever other relief is available to petitioners in the
appropriate forum.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to
make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days
and unless such time limit is otherwise extended, this recommended decision shall
become a final decision in accordance with N.J.S.A_52:14B-10.
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Within thirteen (13) days from the date on which this recommended deasion
was mailed to the parties, any party may file written exceptions with the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, 225 West State Street, CN
500, Trenton, New Jersey 08625, marked "Attention: Exceptions.” A copy of any
exceptions must be sent to the judge and to the other parties.
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JERSEY CITY ADMINISTRATORS AND
SUPERVISORS ASSOCIATION ET AL.,

PETITIONERS,
v. " COMMISSIONER OF EDUCATION

THE STATE-OPERATED SCHOOL DECISION
DISTRICT OF THE CITY OF JERSEY

CITY AND STATE DISTRICT SUPERIN-

TENDENT, DR. ELENA SCAMBIO,

RESPONDENTS.

The record and initial decision rendered by the Office of
Administrative Law have been reviewed. Petitioners filed timely
exceptions pursuant to the applicable provigsions of N.J.A.C.
1:1-18.4.

Petitioners advance three exceptions to the initial
decigion, which are summarized, in pertinent part.

Preliminarily, petitioners summarize the arguments
presented in the Petition of Appeal, recite their version of the
procedural history of this matter, and then quote from page two of
the initial decision. They claim that while the ALJ made a correct
gtatement of the case, he ignored the nature of the allegations and
the factual disputes set forth in the amended petition. Arguing
that the initial decision constitutes a summary judgment in favor of
the Board, petitioners claim that the matter was not ripe for
summary judgment because there exist genuine issues of material fact

entitling petitioners to a trial on the merits. They cite DePrimo
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v. Lehn and Fink Products Co., 223 N.J. Super. 265 (Law Div. 1987)

among;other cases in support of this proposition. They also claim
that an opportunity to complete discovery was not afforded in this
matter by virtue of the ALJ's deciding the matter summarily.

Petitioners' first exception states:

THE 'ESSENCE' OF THE PETITION IS NOT AN ATTACK

UPON N.J.A.C. 6:7-2.2 AS ALLEGED BY THE

RESPONDENT AND CONCLUDED BY THE COURT

Petitioners claim they do not have any dispute with the
criteria set forth in N.J.,A.C. 6:7-2.2 but, rather, with
respondent's failure to consult with the Association as to their job
descriptions, the district's policies, and, ultimately, the standard
by which the criteria set forth in RNR.J.A.C. 6:7-2.2 are to be
applied. Without such  standards, petitioners submit, the
evaluations are entirely subjective judgments of the assessors
employed by the district, without uniformity or consistent pattern
as to what is expected of a principal. They also allege that the
evaluations that have been conducted contain conclusions that are
without basis in fact, rendering them arbitrary and capricious.
Petitioners also claim that the evaluations were not based on
observations as required, nor were they on-site, as required by the
statute.

Exception two states:

THE STATE-OPERATED SCHOOL DISTRICT IS OBLIGATED

TO FOLLOW THE REQUIREMENTS FOUND IN N.J.A.C.

6:3-1.21 I

Petitioners reiterate the contention raised below that the
district must conform to the prescriptions of N.J.A.C. 6:3-1.21
which govern the evaluations process for tenured staff members.

They claim Jersey City is not exempt from said regulation and seek

- 11 -
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to rebut respondent's exclusive reliance on N.J.A.C. 6:7-2.1,
6:7-2.2 and N.J.S.A. 18A:7a-45 as the only regquirements for the
evaluation of Jersey City's principals.
***Neither the aforementioned statutory provision
or administrative code sections implicity or
expressly state that the procedures contained
therein are to be applied to a State-operated
Schocl District exclusive of any other
requirement which may be found in any other
statutory or administrative code provigions.*x*%
(Exceptions, at p. 5)
Instead, petitioners rely on N.J.S.A. 18A:7A-40 captioned "Effect of
removal or reestablishment of local control or collective bargaining
agreements and rights and privileges of employees,” which states at
paragraph b that:
Except where otherwise expressly provided in this
amendatory and supplementary act, all teaching
staff members and other employees of a State-
operated district shall retain and continue to
acquire all rights and privileges acquired
purgsuant to Title 18A of the New Jersey Statutes.
(Id.)
Exception three states:

JURISDICTION PROPERLY BELONGS BEFORE THE
COMMISSIONER OF EDUCATION

Petitioners except to the ALJ's conclusion that the
Petition of Appeal herein is a challenge to the validity and the
sufficiency of the evaluation criteria found in the Administrative
Code which is more properly and exclusively within the jurisdiction
of the Appellate Division pursuant to Court Rule 2:2-3(a)(2). Once
again, petitioners asgert that the petition does not contest the
¢criteria adopted by the Commigsioner but, rather, contegts the
district's failure to consult with the principals as to the
gtandards to be applied in the evaluation of them. They claim that

such inquiry requires an interpretation and determination as to
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whether the requirements of N.J.A.C. 6:3-1.21 have as much force and

application in a State-épetated gchool district ag in other
districts. Such determination ‘"**xpught not be made by the
Appellate Division, but rather by the administrative agency
responsible for promulgating the administrative regulation and which
is professed to have the expertise in the area over which the
administrative regulation applies.”" (Exceptions, at p. 6)

Further, petitioners submit that the issue before the
Commissioner is also whether respondent has in fact complied with
N.J.A.C. 6:7-1.11 et 3geq. They c¢laim the evaluations were not
on~-gite as required and, moreover, were not based on observations.
They further claim that the conclusions expressed in the evaluations
were not factually substantiated. They claim such issues of fact
are properly decided before the Commissioner.

Finally, petitioners seek to rebut the ALJ's reliance on
the entire controversy doctrine as one reason for denying
jurisdiction by suggesting that that doctrine dictates the opposite
conclusion. They claim the net effect of the ALJ's decision "#%*jg
to ignore the factual issues, misinterpret the essence of
Petitioner's legal contention and thus abdicate the proper and
necessary jurisdiction of the Commigsgioner in thig matter pursguant
to N.J.S.A. 18A:6-9." (Exceptions, at p. 7)

Petitioners submit the ALJ erred in summarily dismissing
the instant Petition of Appeal based on the lack of jurisdiction of
the Commissioner of Education. Petitioners seek a prompt
determination as to the merits raised in the petition in light of

the fact. that nine principals have been given notices of
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inefficiency which they are required to correct within 100 days,
three of whom are petitioners specifically named herein.

Upon his careful and independent review of the record of
this matter, the Commissioner adopts as his own the findings and
conclusions of the Office of Administrative Law for the reasonms
expregsed therein. In so doing, the ‘"essence"” of petitioners’
arguments brought before this forum are not lost upon the
Commissioner. (Initial Decision, at p. 7) They argue that the
provigions of N.J.A.C. 6:3-1.21, which govern the evaluation of
tenured teaching staff members are applicable to the State-operated
school district notwithstanding the provisions of N.J.S.A. 18A:7A-45
and N.J.A.C. 6:7-2.1 and N.J.A.C. 6:7-2.2.

As part of the 1legislative provisions under which a
State-operated school district shall function, N.J.S.A. 18A:7A-45(a)
establishes that the Commissioner of Education sghall adopt criteria
for the evaluation of building principals in such a State-operated
district. Said criteria are embodied in N.J.A.C. 6:7-2.1 through
2.2.

SUBCHAPTER 2. CRITERIA FOR EVALUATION oF

BUILDING PRINCIPALS IN STATE-
OPERATED SCHOOL DISTRICTS
6:7-2.1 Definitions

The following words and terms, when used in this
subchapter, shall have the following meanings:

“Aggegsment of Pupil Progress" meangs a system of
evaluating pupil performance in school programs.

"Community Relationships” means the interaction
of school personnel with parents and other
regidents.

"Curriculum/Program” means the sum total of all
programs of study in the school.
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**School Climate" means the physical and social
environment of the school.

"Staff Development' means a planned program that
ensureg the continual growth of school staff.

“'Supervision of Instruction"” means a process of
assessment of the professional staff.

6:7-2.2 Criteria for evaluation of Dbuilding
: principals in State-operated school
districts

(a) An evaluation shall include, but not be
limited to, an examination of the principal's
performance based on the following criteria
within the identified areas of school building
leadership/management established pursuant to
N.J.S.A. 1BA:7A-45a:

1. Curriculum/Program: The principal exhibits
congistent and effective leadership in curriculum
and program by directing efforts to meet
students' academic needs.

2. Supervision of Instruction: The principal
exhibits consistent and effective leadership in
the supervigion of instruction by demonstrating
that the observation of teaching and learning is
a major priority.

3. Staff Development: The principal exhibits
consistent and effective leadership in promoting
staff development by utilizing time, human and
material resources to construct a quality program.

4, Asgessment of Pupil Progress: The principal
exhibits consistent and effective leadership in
establishing and maintaining an assessment
program that measures individual and group
achievement.

5. Community  Relationships: The principal
exhibits consistent and effective leadership in
community relationships by successfully

communicating school programs and priorities to
the community and by demonstrating an
understanding of the importance of community
involvement; and

6. School Climate: The principal exhibits
effective and consistent leadership in creating a
positive school climate by ensuring that pupil
and teacher behaviors support a productive
learning environment.
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(b) The areas inm (a) above shall not be read to
limit the State district superintendent's
examination of the principal's performance. The
State district superintendent may examine other
areas of leadership and management that are
generally accepted to be the responsibility of
the school building principal.

The Commigsioner's review of the case law discussed in this

matter, Pascucci v. Vagott, 71 N.J. 40 (1976) leads him to the same

conclusion as that of the ALJ, that is, that the 'essence" of the
claimgs advanced by petitionergs is '"#*x*xin the broadest terms an
attack on the standardlessness of the regulations promulgated by the
Commissioner, mandated by N.J.S.A. 1BA:7A-45(a). in N.J.A.C.
6:7-2.1, 2.2." (Initial Decision, at p. 6)

It must be observed that the Legislature mandated in
N.J.S.A. 1BA:7A-45(a) that standards for evaluating the performance
of building principals in a State-operated school disgtrict be
promulgated by the Commissioner of Education, not the State District
Superintendent. The Commissioner carried out such mandate in
promulgating N.J.A.C. 6:7-2.1 and 2.2. The Legislature further
decreed in N.J.S.A. 1BA:7A-45(c) that wupon completion of the
agsegsment cycle established through the regulations for such
evaluation of building principals

Notwithstanding any other provision of law or

contract, the State district superintendent,

after completion of an assessment cycle of not

legs than 12 months, may dismiss any tenured

building principal for inefficiency, incapacity,

unbecoming conduct or other just cause as defined

by the criteria for principal performance in

State-operated districts established by the

Commigsioner pursuant to subsection a of this

gsection.
(emphasis supplied) (N.J.S.A. 18A:7A-45(c¢))

Based on the plain language as cited above, it can only be

concluded that petitioners' argument that respondent did not follow
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all of the procedures set forth in the regulations governing the

evaluation of tenured teaching staff members as set Fforth