PAY-TO-PLAY INFORMATION

Prepared January of 2006

Updated April of 2015

The following provides general information.  Please consult Guide to the New Jersey Local Unit Pay-To-Play Law published by NJ Department of Community Affairs (http://www.state.nj.us/dca/divisions/dlgs/resources/poli_docs/p2pguide.pdf).  Please consult a lawyer and municipal or county CFO for locally approved interpretation of this law. 

1.  Who needs to be concerned with this law?

“The law affects all contracting units, whether their governing board is elected or not (i.e., includes authorities, boards, commissions).”  Municipal, county and joint libraries must follow this law, but not association libraries.  “The law ….  is not linked to the agency’s bid threshold.  It does not apply to contracts with other government agencies, not-for-profit organizations, banks, insurance companies, and public utilities.”  Libraries using State contract need not worry about Pay-to-Play requirements.
2.  What is the purpose of the law?
“The purpose … was to insulate the negotiation and award of … contracts from political contributions that pose the risk of improper influence, purchase of access or the appearance thereof.”

3.  Generally, how does the law affect the process of purchasing library materials?
If a library anticipates that it might spend more than $17,500 during the year with a single vendor for a contract or multiple contracts that is/are not publicly bid, and the vendor is not on State contract, certain steps (see table following) are required by law.

4.  Are library materials and services exempt from this law?

No.  Although the library board may purchase library materials “without advertising for bids,” it must still abide by the Pay-To-Play rules.  That requires the use of either the “Non-Fair and Open” or “Fair and Open” process.  

5.  Are utilities, banks, government agencies and insurance companies exempt?  How about recycling collection services, sole source vendor items and Integrated Library Systems?

Utilities for regulated services such as natural gas are exempt.  Banks, government agencies and insurance companies are exempt.  Solid waste and recycling collection services and Integrated Library Systems are not exempt. New Jersey does not recognize a “sole source vendor” as an exception to the rules.  Competitive contracting is recommended for ILS purchases; “Non-Fair and Open” for library materials.

6.  Are nonprofits exempt? 
On January 13, 2008, P.L.2007, c.304 was signed into to clarify that the pay-to-play disclosure laws do not apply to nonprofit entities. As a result, nonprofits that contract with government entities are not required to file the Business Entity Annual Statement with the Election Law Enforcement Commission (ELEC). Nonprofits are also no longer required to file similar disclosure documents with a government contracting agency prior to the award of a contract.

7.  What if the vendor is on State contract?

If materials are available through contract and purchased from a State contract vendor, the library need not be concerned about Pay-To-Play.
8.  Does the Board of Trustees have the power to award a contract?

Yes.  A purchase order is also a contract.

9.  What steps does the library need to take

If the vendor is not on State contract for the library material purchased, libraries must contract (a purchase order is a contract) for library materials and services if they spend more than $17,500 with a vendor during the year.

The library must determine whether to proceed with a “Non-Fair and Open” or “Fair and Open” contract (purchase order).  Some municipalities, counties and trustees may prefer to use the “Fair and Open” process exclusively.

10.  Is it possible to draw up two contracts, and split book purchasing along the lines of children’s and adult material?

Yes, although this would only be a consideration if it is decided to go to a competitive contracting or bid process.  The $17,500 threshold is based on the aggregate amount of business with the vendor, regardless of the number of individual contracts.  

The “Non-Fair and Open” processes is less rigorous and recommended for library materials.  If the “Fair and Open” process is chosen, it may be easier to compose one proposal with many categories so that each vendor can decide which category is of interest.  Some categories may only have one vendor that supplies that product; other categories may attract multiple vendors.  Categories may include such divisions as children’s print, legal reference, electronic books, etc. Contracts may also be awarded to multiple vendors.

11.  How is a bid set up when the amount to be spent and the specific material to be purchased is unknown?

Library materials contract awarded through the “Non-Fair” process require no bidding.  “Fair and Open” and competitive contracting allow for considerations such as availability, service, rates for services and discounts rather than an absolute price bid on designated materials.

12.  What if the lowest vendor does not have the materials we need?

Under the “Fair and Open” process, selecting the lowest price is not required.  For example, service and availability may override price concerns.  In addition, a contract (purchase order) may be awarded to more than one vendor so that there is the provision for back up if needed.

13  What if the list of political or candidate committees is not be available, or if the vendor wants to change the language of the "Business Entity Disclosure Certification for Non-Fair and Open Contracts", Part I - Vendor Affirmation section? 

The Department of Community Affairs has provided guidance on this issue.  If the vendor puts something like the following sample sentence on the Business Entity Disclosure Certification for Non-Fair and Open Contracts, Part I - Vendor Affirmation section, it could be concluded that they have met the intent of the law.  Sample sentence:

(Vendor Name) has not made any reportable contributions as defined pursuant to NJSA 19:44A-3(p), (q) and (r) to a political or candidate committee in the State of New Jersey in the previous one year, and (Vendor) understands and agrees that the contract prohibits (Vendor) from making any reportable contributions in the State of New Jersey through the term of the contract.

14.  The municipality/county has determined that we must use their model for procurement. What steps should I take?

Follow local decisions.  Both the New Jersey State Library and the Department of Community Affairs recommend that the simplest procedure for the purchase of library materials not on State contract is to use the “Non-Fair and Open” process.  The second choice is the “Fair-and-Open” process, and third is competitive contracting.  The bidding process would not be a useful method of buying library materials exempt from bidding (but not Pay-To-Play).  The competitive contracting model allows the library to pick several vendors so that there is back up, and to select on other things besides price such as availability and service.

15.  Do the Pay-To-Play requirements need to be met annually for each vendor?
That depends on the length of the contract.  If desired, both Non-Fair and Open and Fair and Open contracts may be for two-years with a two-year extension option.  If a multi-year contract is used, “the value of the contract over its entire life of the contract is considered for determining if the $17,500 threshold is met.  Contracts for professional services must be awarded annually.

16.  Is there a sample “Determination of Value” available?
Yes.  See the end of this document for further details and a sample form.

17.  May the “Determination of Value” and purchase order/contract be for multiple contracts?  Should it be kept on file at the library?
Yes.

18.  Where can I find samples, forms and further information?

The Department of Community Affairs has issued guidance on the "Pay-To-Play" law.  For more information, read The Guide to the New Jersey Local Unit Pay-To-Play Law at http://www.state.nj.us/dca/divisions/dlgs/resources/poli_docs/p2pguide.pdf.  For information on the contracting process contact the Division of Local Government Services at lpcl@dca.state.nj.us.  The municipal or county purchasing agent may be able to help as well.  For questions about contributions contact the Election Law Enforcement Commission at 888- 313-ELEC (3532).  
See also http://www.njstatelib.org/services_for_libraries/resources/library_law/; Part 6: Purchasing
Please note that all quoted material is from the Department of Community Affairs Webpage: http://www.state.nj.us/dca/divisions/dlgs/resources/poli_docs/p2pguide.pdf
	PAY-TO-PLAY PROCESS FOR MUNICIPAL AND COUNTY LIBRARIES PAYING MORE THAN $17,500 TO A SINGLE NON-STATE CONTRACT VENDOR FOR LIBRARY MATERIALS DURING A ONE-YEAR PERIOD  

Sample forms at end of document

	“FAIR and OPEN” Process – may be used regardless of contribution status; must be used if contributions exceeding the minimum amount have been made.  
	“NON-FAIR AND OPEN ” use only when vendor has made no or limited contributions as defined below.

	“While the public bidding and competitive contracting models meet the requirements of a fair and open process, their more rigorous procedures are not mandated” if the goods and services are exempt from public bidding.  Assuming the goods or services are not available through state contract, public bidding or competitive contracting must be used for anything that is not considered “library materials”.  Library materials may be purchased through the less rigorous “Fair and Open” process described below.
	“A contractor receiving a non-fair and open contract cannot have made a contribution of more than $300 to a political party or candidate committee of a member of the governing body in the year prior the award of the contract and/or during the life of the contract.  This provision does not affect contributions made in 2005.”

	Notify usual vendors that contract information is available.  Contract should be placed on the webpage of the public entity or advertised in a newspaper.  “A fair and open contract should be advertised for at least 10 days prior to opening and awarded like a public bid.”  The opening of the bid and the award of the contract need not necessarily be on the same day, but both must be public.


	Supply vendor with a list of officials and committees (obtain from municipality/county clerk) to complete the Business Entity Disclosure Certification For Non-Fair and Open Contracts a contractor must file prior to the time a non-fair and open contract is awarded.”

	
	Determination of Value “ The governing body has a written determination that a contract has an anticipated value in excess of $17,500.”  This may be a brief memo. 


	Go to http://www.state.nj.us/dca/divisions/dlgs/resources/poli_docs/p2pguide.pdf for full details regarding the steps taken to assure compliance with a “Fair and Open” process.
	Go to http://www.state.nj.us/dca/divisions/dlgs/resources/poli_docs/p2pguide.pdf for full details regarding the steps taken to assure compliance with a “Non-Fair and Open” process.

	Accept the bid that best meets criteria based on service, price, etc.  May accept more than one bid so that there is backup.  Obtain copy of vendor’s NJ Business Registration Certification.
	Obtain copy of vendor’s NJ Business Registration Certification (excludes non-profits).  Prepare a resolution authorizing the award of a non-fair and open contract 

	Award contract.  May want to consider a two-year contract with a two-year extension option.  If a multi-year contract is used, “the value of the contract over its entire life of the contract is considered for determining if the $17,500 threshold is met.
	Issue contract/purchase order.  Must be done annually for professional services. (see Sample Pay-To-Play Non-Fair and Open Contract Contribution Prohibition Language)

	May want to consider a two-year contract with a two-year extension option.  If a multi-year contract is used, “the value of the contract over its entire life of the contract is considered for determining if the $17,500 threshold is met.


(Note items in italics are to be filled in locally as appropriate)

RESOLUTION AUTHORIZING THE AWARD OF A NON-FAIR AND OPEN CONTRACT FOR <INSERT PURPOSE> 


WHEREAS, the <local unit> has a need to acquire <describe goods or services to be provided> as a non-fair and open contract pursuant to the provisions of <N.J.S.A. 19:44A-20.4 or 20.5 as appropriate>; and,

WHEREAS, the <purchasing agent or other individual> has determined and certified in writing that the value of the acquisition will exceed $17,500; and,

WHEREAS, the anticipated term of this contract is X year(s) <and may be extended x times as approved by this governing body>; and
WHEREAS, <name of business entity> has submitted a proposal <date of proposal> indicating they will provide the <description of goods and services> for the <insert price proposal>; and  

WHEREAS, <name of business entity> has completed and submitted a Business Entity Disclosure Certification which certifies that <name of business entity> has not made any reportable contributions to a political or candidate committee in the <name of agency with the elected officials> in the previous one year, and that the contract will prohibit the <name of business entity> from making any reportable contributions through the term of the contract, and

WHEREAS, (agency language complying with certification of the availability of funds requirements – N.J.A.C. 5:30-5.4>.

NOW THEREFORE, BE IT RESOLVED that the <form of government> of the <local unit> authorizes the <name of official> to enter into a contract with <name of business entity> as described herein; and,

BE IT FURTHER RESOLVED that the Business Disclosure Entity Certification and the Determination of Value be placed on file with this resolution.  and,

(BE IT FURTHER RESOLVED that <insert agency language on publication of notice if required>)

BUSINESS ENTITY DISCLOSURE CERTIFICATION

FOR Non-fair and open Contracts

Required Pursuant To N.J.S.A. 19:44A-20.8
<Name of contracting agency>

Part I – Vendor Affirmation

The undersigned, being authorized and knowledgeable of the circumstances, does hereby certify that the <name of business entity> has not made and will not make any reportable contributions pursuant to N.J.S.A. 19:44A-1 et seq. that, pursuant to P.L. 2004, c. 19 would bar the award of this contract in the one year period preceding (date of award scheduled for approval of the contract by the governing body) to any of the following named candidate committee, joint candidates committee; or political party committee representing the elected officials of the <name of entity of elected officials> as defined pursuant to N.J.S.A. 19:44A-3(p), (q) and (r).

	
	

	
	

	
	

	
	


Part II – Ownership Disclosure Certification 

(I certify that the list below contains the names and home addresses of all owners holding 10% or more of the issued and outstanding stock of the undersigned.
Check the box that represents the type of business entity:

(Partnership

(Corporation
(Sole Proprietorship
(Subchapter S Corporation
(Limited Partnership
(Limited Liability Corporation
(Limited Liability Partnership

	Name of Stock or Shareholder
	Home Address

	
	

	
	

	
	

	
	

	
	


Part 3 – Signature and Attestation:
The undersigned is fully aware that if I have misrepresented in whole or part this affirmation and certification, I and/or the business entity, will be liable for any penalty permitted under law.

Name of Business Entity:___________________________________________

Signed:________________________________
Title:__________________________________

Print Name:____________________________
Date:__________________________________

	Subscribed and sworn before me this ___ day of ___________, 2 __.

My Commission expires:


	_________________________________

(Affiant)

________________________________

(Print name & title of affiant)   (Corporate Seal)


page 2 of BUSINESS ENTITY DISCLOSURE CERTIFICATION

FOR Non-fair and open Contracts

Required Pursuant To N.J.S.A. 19:44A-20.8
<Name of contracting agency>

The following is statutory text related to the terms and citations used in the Business Entity Disclosure Certification form.

“Local Unit Pay-To-Play Law” (P.L. 2004, c.19, as amended by P.L. 2005, c.51)
19:44A-20.6  Certain contributions deemed as contributions by business entity.
5. When a business entity is a natural person, a contribution by that person's spouse or child, residing therewith, shall be deemed to be a contribution by the business entity.  When a business entity is other than a natural person, a contribution by any person or other business entity having an interest therein shall be deemed to be a contribution by the business entity.

19:44A-20.7  Definitions relative to certain campaign contributions.
6. As used in sections 2 through 12 of this act:
“business entity" means any natural or legal person, business corporation, professional services corporation, limited liability company, partnership, limited partnership, business trust, association or any other legal commercial entity organized under the laws of this State or of any other state or foreign jurisdiction;
“interest" means the ownership or control of more than 10% of the profits or assets of a business entity or 10% of the stock in the case of a business entity that is a corporation for profit, as appropriate;

Temporary and Executing

12.  Nothing contained in this act shall be construed as affecting the eligibility of any business entity to perform a public contract because that entity made a contribution to any committee during the one-year period immediately preceding the effective date of this act.

The New Jersey Campaign Contributions and Expenditures Reporting Act (N.J.S.A. 19:44A-1 et seq.)

19:44A-3  Definitions.   In pertinent part…

p. The term "political party committee" means the State committee of a political party, as organized pursuant to R.S.19:5-4, any county committee of a political party, as organized pursuant to R.S.19:5-3, or any municipal committee of a political party, as organized pursuant to R.S.19:5-2.

q. The term "candidate committee" means a committee established pursuant to subsection a. of section 9 of P.L.1973, c.83 (C.19:44A-9) for the purpose of receiving contributions and making expenditures.

r. the term "joint candidates committee" means a committee established pursuant to subsection a. of section 9 of P.L.1973, c.83 (C.19:44A-9) by at least two candidates for the same elective public offices in the same election in a legislative district, county, municipality or school district, but not more candidates than the total number of the same elective public offices to be filled in that election, for the purpose of receiving contributions and making expenditures.  For the purpose of this subsection:  …; the offices of member of the board of chosen freeholders and county executive shall be deemed to be the same elective public offices in a county; and the offices of mayor and member of the municipal governing body shall be deemed to be the same elective public offices in a municipality.

19:44A-8 and 16  Contributions, expenditures, reports, requirements.

While the provisions of this section are too extensive to reprint here, the following is deemed to be the pertinent part affecting amounts of contributions: 

“The $300 limit established in this subsection shall remain as stated in this subsection without further adjustment by the commission in the manner prescribed by section 22 of P.L.1993, c.65 (C.19:44A-7.2) 

Sample Pay-To-Play Non-Fair and Open Contract Contribution Prohibition Language

Political Contribution Disclosure.  This contract has been awarded to _CONTRACTOR_ based on the merits and abilities of ___ CONTRACTOR___ to provide the goods or services as described herein.  This contract was not awarded through a “fair and open process” pursuant to N.J.S.A. 19:44A-20.4 et seq.   As such, the undersigned does hereby attest that ___ CONTRACTOR____, it’s subsidiaries, assigns or principals controlling in excess of 10% of the company has neither made a contribution, that is reportable pursuant to the Election Law Enforcement Commission pursuant to N.J.S.A. 19:44A-8 or 19:44A-16, in the one (1) year period preceding the award of the contract that would, pursuant to P.L. 2004, c.19, affect its eligibility to perform this contract, nor will it make a reportable contribution during the term of the contract to any political party committee in the municipality/county if a member of that political party is serving in an elective public office of that municipality/county when the contract is awarded, or to any candidate committee of any person serving in an elective public office of that municipality/county when the contract is awarded.  

XXXXXXXXXXXX LIBRARY

DETERMINATION OF VALUE FORM AND CERTIFICATION OF FUNDS
PURSUANT TO NON-FAIR AND OPEN CONTRACT AWARDS

XXXXXXX, 200X
Prior to the governing body formally considering a resolution awarding a non-fair and open contract, an appropriate official must certify in writing that the estimated amount of the contract to be awarded exceeds $17,500.  The appropriate official may be the purchasing agent, financial officer, chief administrative officer, or an appointed or elected official with knowledge of the contract.

The determination of the amount is based on the value of the full contract life, not the amount spent annually.  Therefore a two-year contract for $10,000 a year awarded through a non-fair and open process falls under this requirement.  A single one year contract for $10,000, however, does not.  The determination should be kept on file and made part of the resolution awarding the contract.   

Contract For:


Library Materials

Contract to be Awarded to:
XXXXXXXXXXX

Contract Period:

Two years with options for two additional years





January 1, 200X, through December 31, 200X

Contract For:


Hardware and Software Maintenance for Integrated Library System

Contract to be Awarded to:
XXXXXXX.

Contract Period:

Two years with options for two additional years





January 1, 200X, through December 31, 200X

CERTIFICATION
I hereby certify that the estimated amounts of the contracts to be awarded exceed $17,500.

I hereby further certify that funds to cover the expenditures for the above-reference contracts will be encumbered by purchase orders on an as-needed basis (as required pursuant to N.J.A.C. 5:30-5.4.).

By
__________________________________


XXXXXXXXX, Library Director

Certified Date:
______________________

