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PROPOSALS

RULE PROPOSALS

CIVIL SERVICE
(a)

Working Test Period
Seniority and Promotions

Proposed New Rules: N.J.A.C. 4:1-13.9 and
13.10

Proposed Amendment: N.J.A.C. 4:1-10.2

Proposed Repeal: N.J.A.C. 4:2-8.1 and
4:3-8.3

Authorized By: Civil Service Commission, Peter J.
Calderone, Assistant Commissioner, Department of
Civil Service.

Authority: N.J.S.A. 11:1-7a, 11:5-1a: 11:12-1; 11:21-9.

Interested persons may submit in writing, data, views or
argumernts relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Peter J. Calderone

Assistant Commissioner

Department of Civil Service

CN 312

Trenton, New Jersey 08625
The Civil Service Commission thereafter may adopt this pro-
posal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register
of a notice of adoption.

This proposal is known as PRN 1984-294,

The agency proposal follows:

Summary
The proposed new rules, amendment and repeals concern
regulations that pertain to employees with no permanent sta-
tus and nonpermanent employees with permanent status at
the same or lower salary range. The provisions of the repeals
have been deleted, amended to current rule, or proposed as a
new rule as follows:

Paragraph (a) of N.J.A.C. 4:2-8.1 and 4:3-8.3 is deleted as
an unnecessary holdover from the recodified Civil Service
Personnel Manual.

Paragraph (b} of N.J.A.C. 4:2-8.1 and 4:3-8.3 which ad-
dresses continuity and seniority of probationary employees
who have permanent titles, has been rewritten and included in
proposed new rule, N.J.A.C. 4:1-13.10.

Paragraph (c)1 of N.J.A.C. 4:2-8.1 and 4:3-8.3 is a con-
glomeration of topics—leaves of absence, promotional exami-
nations and make-up examinations—which are addressed in
the current administrative code. However, clarification that
promotions are not allowed during a working test period is
being proposed as new rule N.J.A.C. 4:1-13.9.

Paragraph (¢)2 of N.J.A.C. 4:2-8.1 and 4:3-8.3 appears in
current N.J.A.C. 4:1-13.8(b).

Paragraph (d) of N.J.A.C. 4:2-8.1 and 4:3-8.3 concerning
promotion of nonpermanent employees, is proposed as an
amendment to N.J.A.C. 4:1-10.2. )

Social Impact
The proposals will clarify currently existing rules concern-
ing permanent employees who are serving a working test pe-
riod in another title.

Economic Impact
The proposals will have no economic impact since they
merely clarify existing rules and procedures and do not affect
economic matters.

Full text of the proposal follows {additions indicated in
boldface thus; deletions indicated in brackets [thus]).

SUBCHAPTER 13. WORKING TEST PERIOD

4:1-13.9 Promotion

A probationary employee is not eligible for a promotional
examination from the probationary title during the working
test period for that title. See N.J.A.C. 4:1-8.4 for qualifica-
tions for promotional examinations.

4:1-13.10 Permanent status in another title

A probationary employee with permanent status in a title at
the same or lower salary range shall continue to accrue senior-
ity in his or her permanent title for the duration of the work-
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ing test period. Upon successful completion of the working
test period, the seniority accrued during the working test
period shall be applied to the new title.

SUBCHAPTER 10. NONCOMPETITIVE AND LABOR
TITLES

4:1-10.2 Appointments and promotions

(a) The President of the Civil Service Commission may
authorize an appointing authority to appoint a qualified ap-
plicant to a title in the labor or noncompetitive division with-
out examination.

(b) The President of the Civil Service Commission may
order that a noncompetitive examination be held to determine
the qualification of applicants for noncompetitive and labor
division titles. Such examinations may be held after due no-
tice. Public advertising shall not be required.

(c) Eligible lists shall not be ranked and any eligible may be
appointed. Formal certification shall not be necessary.

(d) The duration, extension and termination of noncom-
petitive and labor eligible lists shall be governed by the same
rules as those applying to open competitive examinations.

(e) At the discretion of the President of the Civil Service
Commission, an employee may be promoted from the labor
or noncompetitive division to a related entry level title in the
competitive division through normal promotional examina-
tion procedures provided that [s/he] he or she meets the open
competitive requirements.

(f) A probationary employee who has permanent status
in the noncompetitive or labor divisions and is appointed to a
new title at the same salary range, or is promoted, shall
continue to accrue seniority in his or her permanent title until
attaining permanent status in the new title.

4:2-8.1 [Interim status of permanent employees promoted to
higher class] Reserved

[(a) This section describes the policy and procedure appli-
cable to any employee with permanent status in the classified
service who has been promoted to a higher class in the same
organizational unit and is serving provisionally or in a work-
ing test period.

(b) The provisional or probationary employee is considered
to be continuing in the lower class (permanent status) while
serving provisionally or in a working test period in the higher
class and continues to accrue seniority in the lower class.

(¢) Procedures:

1. It is not necessary to grant this employee a leave of
absence from the lower class. An employee’s tenure rights to
the lower class continue until the employee becomes perma-
nent (successfully completes his working test period) in the
higher class. Appointments replacing the employee in the
lower class are made in accordance with the laws and rules
concerning permanent positions. An employee in the higher
class is not eligible for other promotional examinations at the
higher level while serving his/her working test period. If an
employee fails the working test period, or otherwise returns to
his/her lower permanent title, and a promotional examination
for which s/he is eligible was announced in the interim, s/he
may request a make-up examination.
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2. Any such employee who is discontinued in that higher
class during provisional employment or his/her working test
period shall be returned to the duties and responsibilities of
the lower class unless s/he has been otherwise disqualified for
further employment. See N.J.A.C. 4:2-14.1 for procedures
for the return of provisional employees and employees who
fail their working test period and provisional employees to
their permanent titles.

(d) This policy and procedure applies to all situations in
which a permanent employee is promoted to a higher class
whether the promotion is from the noncompetitive or labor
division to the competitive divisions or within any of the
divisions of the classified service.

1. Promotion is to be interpreted for salary reasons only:
an employee in the non-competitive or labor division can be
appointed to a higher position but is not eligible for a promo-
tion.]

4:3-8.3 [Interim status of permanent employees promoted to
higher class} Reserved

[(a) This section describes the policy and procedure appli-
cable to any employee with permanent status in the classified
service who has been promoted to a higher class in the same
organizational unit and is serving provisionally or in a work-
ing test period.

(b) The provisional or probationary employee is considered
to be continuing in the lower class (permanent status) while
serving provisionally or in a working test period in the higher
class and continues to accrue seniority in the lower class.

(c) Procedures:

I. It is not necessary to grant this employee a leave of
absence from the lower class. An employee’s tenure rights to
the lower class continue until the employee becomes perma-
nent (successfully completes his working test period) in the
higher class. Appointments replacing the employee in the
lower class are made in accordance with the laws and rules
concerning permanent positions. An employee in the higher
class is not eligible for other promotional examinations at the
higher level while serving his/her working test period. If an
employee fails the working test period, or otherwise returns to
his/her lower permanent title, and a promotional examination
for which s/he is eligible was announced in the interim, s/he
may request a make-up examination.

2. Any such employee who is discontinued in that higher
class during provisional employment or his/her working test
period shall be returned to the duties and responsibilities of
the lower class unless s/he has been otherwise disqualified for
further employment. See N.J.A.C. 4:3-14.2 for procedures
for the return of provisional employees and employees who
fail their working test period and provisional employees to
their permanent titles.

(d) This policy and procedure applies to all situations in
which a permanent employee is promoted to a higher class
whether the promotion is from the noncompetitive or labor
division to the competitive divisions or within any of the
divisions of the classified service.

1. Promotion is to be interpreted for salary reasons only:
an employee in the non-competitive or labor division can be
appointed to a higher position but is not eligible for a promo-
tion.]

(CITE 16 N.J.R. 1297)
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EDUCATION
(a)

STATE BOARD OF EDUCATION

Business Services
Tuition for Private Schools for the
Handicapped

Proposed Repeal: N.J.A.C. 6:20-4.1 and 4.2
Proposed New Rules: N.J.A.C. 6:20-4.1
through 4.6

Authorized By: New Jersey State Board of Education,
Saul Cooperman, Secretary.
Authority: N.J.S.A. 18A:4-15 and 18A:46-21.

A public hearing concerning this proposal will be held as
follows:
Thursday, June 14, 1984
3:00 P.M. to 6:00 P.M.
First Floor Conference Room of the
State Library
185 West State Street
Trenton, New Jersey 08625

All interested members of the public as well as other public
agencies are invited to appear and to place their views upon
the record. Persons seeking to be heard should so indicate in
writing or by telephone to the person and address shown
below. Such notice shall be no later than June 12, 1984.

Patricia Celinski

Division of Special Education
Department of Education

CN 500, 225 West State Street
Trenton, New Jersey 08625
(609) 633-6833

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Lorraine L. Colavita

Executive Assistant for Administrative

Practice and Procedure

Department of Education

225 West State Street

Trenton, New Jersey 08625
At the close of the period for comments, the State Board of
Education may adopt this proposal, with any minor changes
not in violation of the rulemaking procedures at N.J.A.C.
1:30-3.5. Upon adoption of this proposal, a notice of the
adoption shall be published in the Register. The adoption
shall become effective upon publication of that notice in the
Register.

This proposal is known as PRN 1984-301.

The agency proposal follows:
Summary

The State Board of Education, pursuant to the authority of
N.J.S.A. 18A:4-15 and 18A:46-21, proposes to repeal

(CITE 16 N.J.R. 1298)
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N.J.A.C. 6:20-4.1 and 4.2, of the rules pertaining to tuition
for private schools for the handicapped, as adopted on Sep-
tember 6, 1983 (see 15 N.J.R. 730(a), 15 N.J.R. 1469(a)), and
proposes new rules concerning this topic.

This proposal for rules for tuition for private schools for
the handicapped establishes both a new maximum rate for-
mula for private schools for the handicapped based on the
State Average Net Current Expense Budget (N.C.E.B.) and a
new tuition rate approval process.

The existing rules, N.J.A.C. 6:20-4.1 and 4.2, would be
repealed. N.J.S.A. 18A:46-21 requires that maximum tuition
rates be established for handicapped pupils placed in ap-
proved private schools for the handicapped. The present for-
mula in the Administrative Code (N.J.A.C. 6:20-4.1 and 4.2),
which was adopted in 1975 and amended in July, 1983, uses a
tuition formula based on the 85th percentile of public school
special education program costs. Application of the formula
has resulted in the following problems:

1. Tuition rates have not been based on actual approved
costs;

2. Maximum rates have fluctuated up and down from one
school year to another. Decreases have been caused by
changes in public school average daily enrollments, rather
than factors attributable to the costs of providing programs in
private schools;

3. All private schools have received the same tuition rate
even though there is a great deal of differentiation among the
schools with regard to breadth and depth of programs.

The proposed maximum tuition rate formula consolidates
the current 13 maximum rates into seven rates by clustering
handicapped categories.

The proposed tuition rate approval process establishes ac-
counting and bookkeeping standards to insure accountability.

The proposed new rules itemize costs which are not allowa-
ble in the calculation of tuition rates.

The proposed new rules also establishes the requirement
that an annual audit be submitted and that tuition rate adjust-
ments be made when necessary.

The proposed new rules are in compliance with P.L. 94-142
by providing a mechanism for reviewing exceptional cases
where a rate, higher than the formula maximum, may be
necessary in order to provide the appropriate program.

Social Impact

Based on information from the September 1982 census,
approximately 6,600 handicapped pupils have been placed in
the 130 New Jersey approved private schools for the handi-
capped. The majority of the population served has been clas-
sified as emotionally disturbed or neurologically impaired.
Children are only placed in private schools for the handi-
capped when it has been determined by a district’s child study
team, with approval by the district board of education, that
this would be the most appropriate placement for a handi-
capped pupil.

The intent of this proposal is to increase services to handi-
capped pupils by allowing the tuition rates to reflect the actual
cost of services needed.

Economic Impact

The proposal would impact on local school districts in fiscal
year 1985 and the State budget in fiscal year 1986. While the
actual cost will depend upon the proposed budgets submitted
by the private schools for the handicapped, it is estimated that
the proposed maximum rate formula will have an immediate
economic impact on district boards of education by increasing
total tuition costs by approximately 10 to 11 percent over the
amount that the existing formula would allow.

NEW JERSEY REGISTER, MONDAY, JUNE 4, 1984
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The proposal will allow for more accurate budgetary plan-
ning since the maximum tuition rate increases will reflect the
growth in the N.C.E.B.

The projected long-range economic impact would be the
establishment of an equitable and accountable system of tui-
tion rate determination.

Full text of the current rules proposed for repeal may be
found at 15 N.J.R. 730(a), 15 N.J.R. 1469(a).

Full text of the proposal follows.

6:20-4.1 Formula for maximum tuition rates

(a) The Department of Education shall determine the maxi-
mum tuition rates for each budget year for placement of
handicapped pupils in an approved private school for the
handicapped.

(b) The methods for calculating the maximum tuition rates
shall be according to the classification categories as follows:

1. Emotionally disturbed, neurologically impaired, socially
maladjusted or communication handicapped: Multiply the
State average net current expense budget per pupil for the pre-
budget year by 2.99 and round to the nearest $100.00.

2. Multiply handicapped or orthopedically handicapped:
Multiply the State average net current expense budget per
pupil for the pre-budget year by 3.29 and round to the nearest
$100.00.

3. Trainable mentally retarded or educable mentally re-
tarded: Multiply the State average net current expense budget
per pupil for the pre-budget year by 3.08 and round to the
nearest $100.00.

4. Chronically ill or perceptually impaired: Multiply the
State average net current expense budget per pupil for the pre-
budget year by 2.17 and round to the nearest $100.00.

5. Auditorily handicapped or visually handicapped: Multi-
ply the State average net current expense budget per pupil for
the pre-budget year by 3.93 and round to the nearest $100.00.

6. Full-time preschool class pursuant to N.J.A.C. 6:28-
3.3(d): Multiply the State average net current expense budget
per pupil for the pre-budget year by 2.99 and round to the
nearest $100.00.

7. Half-time preschool class pursuant to N.J.A.C. 6:28-
3.3(d): Multiply the State average net current expense budget
per pupil for the pre-budget year by 1.49 and round to the
nearest $100.00.

(¢) The rates established in (b) above shall represent the
maximum that a private school may charge to a district.

1. An appeal based on undue hardship is filed jointly for a
pupil by the pupil’s parent(s) or guardian(s) and the local
school district with the Department of Education which:

i. Demonstrates the need for an extraordinary service
which cannot be provided within the private school expense
budget and current financial status; and

il. Includes such services in the pupil’s individualized edu-
cation program.

(d) The Department of Education shall respond to an ap-
peal within 60 calendar days.

(e) Tuition rates for each private school for the handi-
capped shall be established by the Department of Education
and shall:

1. Not exceed the maximum tuition rate;

2. Be based on the information provided in the proposed
budget; and

3. Be based on a 10-month school program and a minimum
of 180 days of pupil instruction between September 1 and
June 30.
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(f) A separate monthly tuition rate shall be approved by the
Department of Education for an extended school year pro-
gram and shall not exceed the approved monthly tuition rate.

6:20-4.2 Tuition rate approval process; bookkeeping and
accounting

(a) An approved private school for the handicapped shall
maintain accounting and bookkeeping systems in accordance
with the following standards:

1. Accounts shall be kept in accordance with generally ac-
cepted accounting principles (G.A.A.P.) as defined by the
American Institute of Certified Public accountants, except as
modified in advance by the Commissioner of Education.

2. Accrual accounting shall be used.

3. Asset, liability and fund balance accounts, as well as
expenditure and revenue accounts shall be maintained. If mul-
tiple sites for a private school have been approved, costs shall
be segregated by site in the financial records.

4. A chart of accounts issued by the Department of Educa-
tion or an alternate approved by the Department of Education
shall be maintained by each private school for the handi-
capped.

5. Bookkeeping records shall be maintained and shall in-
clude, but not be limited to:

i. Cash receipts journal;

ii. Cash disbursement journal;

iii. General ledger;

iv. Tuition ledger.

6. Documentation to verify postings such as vouchers, in-
voices and purchase orders shall be maintained.

7. A payroll shall be prepared and supported by the em-
ployee time record signed by the employee and supervisor,
prepared in the time period in which the work was done and
completed at least semi-monthly.

8. A quarterly financial report shall be prepared and shall
be submitted to the school’s governing body. Acceptance of
the financial report shall be documented in the minutes of the
meetings.

9. Good internal control practices shall be maintained
which include the separation of duties such as the recording
and authorizing of checks and purchase approvals.

10. A private school shall use the Department of Education
contract for each pupil received from a local school district.

11. An imprest petty cash record shall be supported by
documentation.

12. An inventory of non-consumable equipment and mate-
rials shall be maintained.

13. A mileage record shall be maintained for each school-
owned vehicle subject to personal use by an employee.

14. Upon request from the Department of Education, a
for-profit private school shall provide a copy of the Internal
Revenue Service (1.R.S.) corporate tax return to the Depart-
ment of Education. A non-profit private school shall provide
a copy of 1.R.S. form 990.

15. A private school shall maintain all pertinent financial
record(s) for a period of seven years.

6:20-4.3 Budget preparation and submission

(a) Each private school shall submit its proposed budget
for approval on forms provided by the Department of Educa-
tion. The form(s) shall provide for, but not be limited to, the
following:

1. Identifying data;
2. Projected allowable cost items and projected enroli-
ments;

(CITE 16 N.J.R. 1299)
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Income schedule for the proposed year;
. Report of revenue for the past year;

. Report of all funding source(s);

. Affidavit of compliance;

. Statement of assurance.

(b) A tuition rate appeal may be requested according to
N.J.S.A. 18A:6-9.

(c) A tuition rate(s) charged to a local school district shall
only include an allowable cost(s), which shall be reasonable
and provided in accordance with the individualized education
program of a handicapped pupil.

1. A reasonable cost shall be ordinary and necessary and
shall not exceed that which would be incurred by an ordinarily
prudent person in the conduct of business.

2. An allowable tuition cost(s) may include indirect cost(s)
related to the educational program which cannot be charged
directly to a specify program.

3. The method of allocation of an indirect cost(s) shall be
documented.

6:20-4.4 Non-allowable costs

(a) A cost which is not allowable in the calculation of a
tuition rate includes, but is not limited to:

1. The cost of maintaining an administrative office in a
location separate from the private school for the handi-
capped;

2. Advertising cost(s) associated with public relations and
lobbying except for the printing of descriptive brochures;

3. The salary of a professional staff member who is not
certified but who is functioning in a position requiring certifi-
cation;

4. The salary of a professional staff member who is func-
tioning in more than two capacities within the approved pri-
vate school;

5. A salary or consultant fee paid to an individual func-
tioning in a conflict of interest position;

6. A salary in excess of what an employee (certified or non-
certified) in a local school district in New Jersey of the same
county, in a similar job title would receive;

7. A salary for a director of a private school in excess of
what a chief school administrator in a local school district of
the same county would receive;

8. A legal, accounting or consultant cost resulting from a
frivolous challenge to a State audit or financial review, or the
prosecution of a claim against the State. The Commissioner
of Education shall determine whether the challenge is frivo-
lous by considering at least the following factors:

i. Overall merit of the claim;

ii. Whether the challenge serves the public interest.

9. A consultant cost which does not include at least a
detailed list of the nature of the service provided, the number
of days worked, the charge per day and the product or out-
come of the consultation;

10. A contribution or donation, or award or scholarship in
excess of a total of $250.00;

11. Depreciation on any of the following:

i. Reappraisal designed to increase the cost basis for depre-
ciation on already fully-depreciated property or through a sale
which results from a change in legal status of the owner, such
as incorporation;

ii. Property fully depreciated by a division, subsidiary or
affiliated of the school prior to acquisition by the school;

ili. Donated goods and services;

iv. Items which are listed as an expense;

(CITE 16 N.J.R. 1300)
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v. That which is not based on estimated straight-line
method;

vi. A single item costing below $500.00.

12. A dividend, investment expense, and income duplica-
tion;

13. Dues, membership fees to a professional organization,
except as part of reasonable compensation for an individual
employee or school membership in such an organization;

14. Costs incurred for the entertainment of a school officer
or employee, or of a non-school related activity, and any
related item such as meals, lodging, rentals, transportation
and gratuities;

15. All personal expenses, such as a personal travel ex-
pense, holiday party, repair on a personal vehicle;

16. The cost of a fine or penalty which results from a
violation of or failure by the school to comply with Federal,
State and/or a local law and regulation;

17. The cost for food, unless the school receives funds
from the Child Nutrition Program; food costs per pupil in
excess of the cost established by the Department of Educa-
tion;

18. Fringe benefits when:

i. A cost is unreasonable;

ii. All full-time employees are not eligible for the benefit;

iii. Purchased for a non-employee of the school.

19. The cost of organized fund raising, such as a financial
campaign, an endowment drive, or solicitation of a gift and
bequest, done to raise capital or obtain a contribution;

20. Goodwill;

21. Insurance on the lives of an officer or trustee which
name the school as beneficiary;

22. Interest costs on short-term loans when:

i. Interest is in excess of what a prudent borrower would
pay at the time the loan was taken;

ii. It has not been repaid within 12 months;

tii. The cost is upon fixed assets in a for-profit school.

23. A loan to an employee or officer of the corporation;

24. An ordinary living expense for a pupil, that is normally
assumed by the parent of a pupil attending a public day
school;

25. Pension costs:

i. When the school does not contribute to the Federal In-
surance Contributions Act (F.I.C.A.);

ii. When pensions are not available to all full-time employ-
ees;

iii. When pensions are not pursuant to a written policy or
agreement between employee and employer;

iv. When part of the deferred compensation reverts to the
school;

v. When contingencies result in forfeitures by an employee
which benefit the school.

26. A payment made to a school employee in lieu of a
pension;

27. The cost associated with a professional conference and
meeting held in countries not contiguous to the United States;

28. A bonus to an employee;

29. Annual profit per pupil greater than 2.5 percent of the
private school’s approved cost. Such amount may be included
in the school’s tuition rate up to the maximum tuition rate;

30. A profit or loss on an investment;

31. The cost of rental or mortgage if in excess of the aver-
age square footage costs for commercial office space for the
region of the State in which the private school for the handi-
capped is located;
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32. The cost of staff salary, a supply of printing and repro-
duction of a material for a research activity;

33. Payment of Federal, State and local income taxes;

34. Any cost associated with travel to and from the offi-
cer’s or employee’s home and the school or agency;

35. Transportation cost for a pupil to and from school;

36. Personal use of a school-owned vehicle;

37. A business incurred charge for a privately-owned vehi-
cle in excess of the mileage rate allowed by the United States
Internal Revenue Service for automobile travel;

38. A working capital fund for a non-profit school(s) in
excess of 15 percent of the total prior year’s expense budget
less the prior year’s fund balance;

39. A working capital fund used to finance any portion of
the school’s operation beyond the school year.

6:20-4.5 Calculation of pupil attendance

(a) Each private school for the handicapped shall maintain
a public school register for recording of pupil attendance in
accordance with N.J.A.C. 6:20-1.3.

(b) The amount which an approved private school shall
charge for tuition is one-tenth of the allowable tuition rate for
each full month the pupil is in attendance.

(¢) If a handicapped pupil is in attendance for a period less
than the full 10 months, the amount that an approved private
school may charge shall be calculated by:

1. Multiplying the average daily enrollment times the an-
nual rate; or

2. Dividing 180 days into the annual rate to determine a per
diem rate; or

3. Dividing the annual rate by 10 months if annual recon-
ciliation is performed.

(d) Each private school shall submit the school summary
register card (A-38) annually to the Department of Education
by September 1 to verify the pupil attendance for the previous
school year.

6:20-4.6 Audit requirements

(a) Each approved private school for the handicapped shall
annually submit on or before November 1, regardless of the
fiscal year of the agency, to the Department of Education a
certified audit from an independent public accountant based
on the July I to June 30 school year containing the following:

1. A balance sheet;

2. A statement of budget versus actual expenses by line
item, including the segregation of all salaries by title of posi-
tion;

3. A verification of the average daily enrollment by classifi-
cation;

4. An itemized list of the non-allowable costs by amount.

(b) The audit shall be in compliance with (a) 1. through 4.
above and shall follow audit standards established by the
Department of Education.

(¢) The certified audit shall verify the tuition rate(s) at the
end of the school year and shall reflect line accounts as shown
on the approved school budget and contain budget versus
actual expenses.

(d) Any adjustments necessary as a result of the certified
audit shall be made as follows:

1. In the event that the actual tuition rate is less than the
estimated tuition rate, the approved private school for the
handicapped shall pay or credit each district board of educa-
tion for such differences no later than 30 days after submis-
sion of the certified audit or no later than 30 days after an
appeal on an audit is finally resolved;
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2. In the event that the actual tuition rate is more than the
estimated tuition rate, a district board of education shall pay
the approved private school for the handicapped the differ-
ence no later than the end of the second fiscal year following
the year audited. The actual tuition rate shall not exceed the
applicable maximum tuition rate.

(e) A tuition audit may be performed by the Department of
Education to verify expenditures against approved budgets. If
adjustments are necessary, such adjustments shall be made in
the manner described in (d) above.

ENVIRONMENTAL
PROTECTION

(a)

COMMISSIONER

Interim Safe Drinking Water Testing
Schedule for Hazardous Contaminants By
Public Community Water Systems

Proposed New Rule: 7:10-14

Authorized By: Robert E. Hughey, Commissioner, De-
partment of Environmental Protection.

Authority: New Jersey Safe Drinking Water Act,
N.J.S.A. 58:12A-1 et seq. (P.L. 1977, ¢.224), as
amended by P.L. 1983, c.443.

DEP Docket No. 031-84-05.

Three public hearings concerning this proposal will be held
as follows:

June 21, 1984

10:00 A.M.

Haddonfield Borough Municipal Building
242 Kings Highway East

Haddonfield, New Jersey 08033

June 26, 1984

10:00 A.M.

New Jersey State Museum Auditorium
205 West State Street

Trenton, New Jersey 08625

June 28, 1984

7:30 P.M.

Wayne Township Council Chambers
475 Valley Road

Wayne, New Jersey 07470

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions and responses should be addressed to:
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Joseph N. Schmidt, Jr., Esq.
Office of Regulatory Services
New Jersey Department of
Environmental Protection
CN 402
Trenton, New Jersey 08625
At the close of the period for comments, the Department of
Environmental Protection may adopt this proposal, with any
minor changes not in violation of the rulemaking procedures
at N.J.A.C. 1:30-3.5. Upon adoption of these rules, a notice
of the adoption shall be published in the Register. The
adopted rules shall become effective upon publication of that
notice of adoption in the Register.
This proposal is known as PRN 1984-308.

The agency proposal follows:

Summary

On January 9, 1984 Governor Kean signed into law as P.L.
1983, c.443 amendments to the Safe Drinking Water Act,
N.J.S.A. 58:12A-1 et seq., commonly known as “*A-280"".
The major thrust of A-280 concerns establishing a testing
program for previously untested hazardous contaminants in
the water provided to customers by the owner or operator of
each public community water system. A ‘‘public community
water system’’ means a public water system serving at least 15
service connections used by year-round residents or regularly
serving at least 25 year-round residents. The Department,
based upon recommendations of a newly mandated Drinking
Water Quality Institute (‘‘Institute’’), must also adopt maxi-
mum contaminant levels (‘‘MCLs”’) for the list of hazardous
contaminants set forth at Section 2(a) of A-280 and for other
potential contaminants, after considering recommendations
of the Institute, pursuant to Section 2(b) of A-280. A-280
directs the Department to adopt Section 2(a) MCLs within 12
months and Section 2(b) MCLs within 18 months. Any public
community water systems with test results exceeding any es-
tablished MCL will be required to bring the water into com-
pliance with the standard within a year after receipt of the test
result. Please note that the Commissioner may require com-
pliance as promptly as possible to abate an immediate public
health threat. The Commissioner may also extend the period
of compliance, after public hearing, if new construction
would be necessary provided that the extension will not pose
an imminent threat to public health. Failure to comply will
allow the Department to enjoin the water purveyor from
continuing to supply water and establish a program to bring
the water supply into compliance with the assistance of other
appropriate agencies, or provide an alternative potable water
supply for customers of the system. A tax will be levied
immediately upon the owner or operator of every public com-
munity water supply system ($0.01 per 1,000 gallons of water
delivered to a customer not including water purchased for
resale). The revenue will be deposited in a new Safe Drinking
Water Fund to be used for costs associated with the Depart-
ment’s administration of all aspects of the Safe Drinking
Water Act programs. A major enforcement effort will be
necessary after the Department fully implements the A-280
program.

The Interim Testing Schedule for Hazardous Contaminants
by Public Community Water Systems, 7:10-14 (*‘Regula-
tions’’) represent the Department’s initial efforts to imple-
ment the testing requirements for hazardous contaminants
mandated by Section 1 of A-280. The Regulations reflect a
determination that careful development of the important A-
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280 program requires consultation with and recommendations
from the experts to be named to the Institute and collection of
quality data analyzed by a laboratory certified by the Depart-
ment pursuant to the Regulations Governing Laboratory Cer-
tification and Standards of Performance, N.J.A.C. 7:18. Fol-
lowing these guidelines, several initial implementation
decisions were made by the Department concerning the regu-
lations.

Section 2 of A-280 establishes the hazardous contaminants
to be tested for by the owner or operator of each public
community water system. The Section 2(a) List contains 22
organic compounds as determined by the Legislature. How-
ever, the Department can only propose interim test methodo-
logies for 16 of the 22 hazardous contaminants on the 2(a)
List. 7:10-14.6(e) sets forth the 16 hazardous contaminants
required to be tested for by the owners and operators of
public community water systems during the initial testing
mandated by A-280. Any test results for the six remaining
hazardous contaminants could be of questionable scientific
and legal value to the Department’s A-280 program without
approved interim test methodologies. The Department’s deci-
sion not to require testing for the remaining six hazardous
contaminants for which we do not have interim test methodo-
logies reflects the commitment to quality A-280 data. Re-
search is currently underway to develop test methodologies
for these remaining six hazardous contaminants. 7:10-14.6(f)
requires initial testing of the six remaining hazardous contam-
inants within six months of promulgation of appropriate in-
terim test methodologies for any individual hazardous con-
taminant listed at 7:10-14.6(f)1-6. A-280 testing results of
high quality, both scientifically and legally, will be vital to the
process of establishing MCLs by the Department after consid-
ering the recommendations of the Institute.

Unlike the 2(a) List, the Section 2(b) List has not been
delineated by the Legislature in A-280 or in the Regulations.
The Department has decided to wait until the Institute makes
appropriate recommendations before establishing the 2(b)
List of pesticides and related compounds, metals and base/
neutral extractable organic compounds and acid/extractable
organic compounds which the Commissioner believes may be
present in drinking water. The Department plans to provide
assistance to the Institute in preparing the 2(b) List and will
request that the Institute consider this as a top priority once
established. Please note that 7:10-14.8 (‘‘Identification of 2(b)
List*’), 14.9 (“Initial Testing for 2(b) List’’), and 14.10 (‘‘Pe-
riodic Testing Requirements for 2(b) List’’) have all been
reserved for future amendments to the Regulations by the
Commissioner after considering the recommendations of the
Institute.

7:10-14.6 establishes the initial testing requirements that all
public community water systems shall by January 9, 1985
conduct initial tests pursuant to the Regulations of the water
provided to customers by the water system in order to deter-
mine the presence of hazardous contaminants on the 2(a) List.
7:10-14.6 further sets forth additional regulatory require-
ments concerning analysis and submittal of initial test results.

7:10-14.7 establishes the periodic testing requirements for
hazardous contaminants on the 2(a) List. After considerable
internal debate, the periodic testing schedule developed con-
siders whether the water systems obtain total bulk purchase
water from other water supply sources or maintain their own
source of water, and the total number of residents served. The
Department believes that the periodic testing schedules for the
2(a) List will adequately balance the need to provide informa-
tion on specified hazardous contaminants to protect the pub-
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lic health and safety and limit to the extent feasible the testing
burden on public community water systems. Please note that
7:10-14.11 allows the Commissioner after the initial testing
required by 7:10-14.6 to determine on a case-by-case basis
that greater or lesser frequency of periodic testing for an
individual public community water system would be necessary
or sufficient to ensure the public health and safety. Proce-
dures are outlined to allow an individual public community
water system or the Department to initiate a potential modifi-
cation of the periodic testing schedule.

7:10-14.12 expresses the Department’s intentions that the
analytical requirements of the Regulations shall be those regu-
latory measures set forth in the Regulations Governing Labo-
ratory Certification and Standards of Performance, N.J.A.C.
7:18. The Department shall not accept initial or periodic test
results from laboratories not certified by the Department for
specific parameters pursuant to N.J.A.C. 7:18. The Regula-
tions also contain important provisions concerning ‘‘Report-
ing Requirements’’ (see 7:10-14.13), ‘‘Recordkeeping’’ (see
7:10-14.14) and ‘‘Violations and Penalty Provisions’’ (see
7:10-14.15).

Social Impact

The Regulations provide a major positive impact by initiat-
ing the Department’s important A-280 program. The initial
and periodic testing of the water provided to customers of
public community water systems shall determine the presence
of hazardous contaminants in the water consumed by citizens
of the State. The initial and periodic test results shall provide
data to assist the Institute in establishing recommendations
for MCLs for the hazardous contaminants on the 2(a) List
and 2(b) List. The Institute’s recommendations will allow the
Commissioner to establish by regulatory process MCLs for
the hazardous contaminants on the 2(a) List and the 2(b) List
which will activate the enforcement provisions of A-280. The
Regulations constitute a major effort in the process of utiliz-
ing A-280 to ensure safer drinking water to the citizens of
New Jersey.

Economic Impact

Owners or operators of public community water systems
shall be obligated to pay the cost of any initial or periodic
testing required by the regulations. Please note that the cost
of any A-280 testing will be in addition to payment of the tax
required by Section 11 of A-280. Also Section 6 of A-280
requires the Board of Public Utilities to issue appropriate
orders increasing current tariffs for those public community
water systems under their jurisdiction to include the costs of
A-280 testing and tax payments. However, the Legislature
and the Department believe that the owner or operator of
public community water systems should properly incur these
expenses as a method to finance and develop and A-280 pro-
gram to ensure safer drinking water to the citizens of New
Jersey.

Environmental Impact
The Department believes that the regulations shall have a
major positive environmental impact for the citizens, prop-
erty and natural resources of New Jersey. The regulations
constitute the initial step in developing the important new A-
280 program that will ensure utilization of safe drinking water
sources by public community water systems.

Full text of the proposed new rule follows.
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SUBCHAPTER 14. INTERIM SAFE DRINKING WA-
TER ACT TESTING SCHEDULE
FOR HAZARDOUS CONTAMI-
NANTS BY PUBLIC COMMUNITY
WATER SYSTEMS

7:10-14.1 Authority

These rules are promulgated pursuant to the authority of
the New Jersey Safe Drinking Water Act, N.J.S.A. 58:12A-1
et seq. (P.L. 1977, ¢.224), as amended and supplemented by
P.L. 1983, c.443, commonly referred to as ‘‘A-280"".

7:10-14.2 Purpose of rules

(a) These rules implement the statutory requirement of
N.J.S.A. 58:12A-12 (Section 1 of P.L. 1983, c.443) that the
Commissioner establish an initial and periodic testing sched-
ule for the owner or operator of each public community water
system required by the Act to undertake the initial and peri-
odic testing of the water provided to customers by the water
system in order to determine the presence of hazardous con-
taminants identified pursuant to N.J.S.A. 58:12A-13(a) (Sec-
tion 2(a) of P.L. 1983, ¢.443) and N.J.A.C. 7:10-14.

(b) After receiving recommendations of the Drinking Wa-
ter Quality Institute, the Department shall amend this sub-
chapter to establish an initial and periodic testing schedule for
the owner or operator of each public community water system
required by the Act to undertake the initial and periodic
testing of the water provided to customers by the water system
in order to determine the presence of hazardous contaminants
identified pursuant to N.J.S.A. 58:12A-13(b) (Section 2(b) of
P.L. 1983, c.443) and N.J.A.C. 7:10-14.

7:10-14.3 Definitions

For the purpose of this subchapter, the following defini-
tions in addition to those found in N.J.A.C. 7:10-1.3 are
applicable.

““Act’” means the New Jersey Safe Drinking Water Act,
N.J.S.A. 58:12A-1 et seq. (P.L. 1977, ¢.224), as amended and
supplemented by P.L. 1983, c.443.

“‘/Certified Laboratory’’ means a laboratory certified by the
Department pursuant to the Regulations Governing Labora-
tory Certification and Standards of Performance, N.J.A.C.
7:18, to conduct testing for individual hazardous contami-
nants on the 2(a) List and 2(b) List.

“Public Community Water System’’ means a public water
system which serves at least 15 service connections used by
year-round residents or regularly serves at least 25 year-round
residents. (See also N.J.A.C. 7:10-1.3).

““Institute’” means the Drinking Water Quality Institute
established pursuant to N.J.S.A. 58:12A-20 (Section 10 of
P.L. 1983, c.443).

““Total Bulk Purchase Water’’ means water supply pur-
chased for resale to consumers by any public community
water system from another water system due to the fact that
said public community water system does not have any inde-
pendent source of water.

‘“2(a) List”” means the list of organic compounds estab-
lished in N.J.S.A. 58:12A-13(a) (Section 2(a) of P.L. 1983,
c.443).

““2(b) List”’ means the list of pesticides and related com-
pounds, metals, base/neutral extractable organic compounds
and acid extractable organic compounds to be developed by
the Commissioner, after consideration of the recommenda-
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tions of the Institute, required pursuant to N.I.S.A. 58:12A-
13(b) (Section 2(b) of P.L. 1983, c.443).

“Water Treatment Plant’’ means any structure delivering
water into a public water distribution system and which sub-
jects water, prior to use for potable purposes, to the addition
or subtraction of a substance or substances in order to en-
hance the safeness, palatability, public health, purity, or aes-
thetic qualities; or reduce the corrosive or hazardous proper-
ties of the water used.

7:10-14.4 Program information

Any questions concerning this subchapter should be ad-
dressed to the Bureau of Potable Water, Division of Water
Resources, New Jersey Department of Environmental Protec-
tion, CN-029, 1474 Prospect Street, Trenton, New Jersey
08625 (609) 292-5550.

7:10-14.5 Severability

If any section, subsection, provision, clause or portion of
this subchapter is adjudged unconstitutional or invalid by a
court of competent jurisdiction, the remainder of this sub-
chapter shall not be affected thereby.

7:10-14.6 Initial testing requirements for 2(a) List

(a) All public community water systems shall by January 9,
1985 conduct initial tests, pursuant to this subchapter, of the
water provided to customers by the water system in order to
determine the presence of hazardous contaminants on the 2(a)
List.

(b) The initial tests required by this section shall be ana-
lyzed from samples collected during periods of representative
water supply demand by a certified laboratory that is certified
by the Department for the analysis of those specific parame-
ters.

(¢c) The samples for the initial tests conducted pursuant to
this section shall be obtained from a representative location in
the distribution system, taking into account number of per-
sons served, different sources of water and different treat-
ment methods employed.

1. All public community water systems shall provide along
with all initial test results the following information on forms
designed by and available from the Department:

i. A written description detailing the exact sampling loca-
tions in the distribution system selected for the initial tests
conducted pursuant to this section; and

ii. All public community water systems shall submit, upon
the Department’s request, any maps indicating in proper scale
the exact sampling locations selected for the initial tests con-
ducted pursuant to this section.

2. After review by the Department of information submit-
ted pursuant to (¢)l above and any other relevant informa-
tion, the Department may require additional sampling at
other representative sampling locations determined by the De-
partment to be more appropriate for the purposes of the Act
and this subchapter.

i. A public community water system shall revise and submit
to the Department in writing the information required pursu-
ant to (c)1 above to reflect the representative sampling loca-
tions approved by the Department pursuant to (c)2 above.

(d) All sampling shall be conducted pursuant to guidance
available from the Department.

(e) For the purposes of the initial testing required by this
section, the 2(a) List shall include only the following hazard-
ous contaminants:

1. Trichlorethylene
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2. Tetrachloroethylene
3. Carbon Tetrachloride
4. 1,1, 1, -Trichloroethane
5. 1, 2, -Dichloroethane
6. Vinyl Chloride
7. Methylene Chloride
8. Benzene
9. Chlorobenzene

10. Dichlorobenzene (s)

11. Trichlorobenzene (s)

12. 1, 1,-Dichloroethylene

13. Trans-1, 2,-Dichloroethylene

14. Polychlorinated Biphenyls (PCBs)

15. Chlordane

16. Xylenes

(f) All public community water systems shall complete the
initial testing for the remaining 2(a) List hazardous contami-
nants, listed below, no later than six months after written
notification by the Department of promulgation of appropri-
ate interim test methodologies, pursuant to the Regulations
Governing Laboratory Certification and Standards of Per-
formance, N.J.A.C. 7:18, for each individual remaining 2(a)
List hazardous contaminant listed below:
cis-1, 2-dichloroethylene
ethylene glycol
kerosene
formaldehyde
n-hexane
methyl ethyl ketone

AR

7:10-14.7 Periodic testing requirements for 2(a) List

(a) Public community water systems who obtain total bulk
purchase water from other water supply sources shall, after
the initial testing required by N.J.A.C. 7:10-14.6, conduct at
a minimum periodic tests of the water provided to customers
by the system in order to determine the presence of hazardous
contaminants on the 2(a) List as follows:

1. One test every three years (by the end of January of the
third year) for public community water systems serving less
than 5,000 residents from a representative location in the
distribution system, taking into account number of persons
served, different sources of water and different treatment
methods employed.

2. One test every year (by the end of January of every year)
for public community water systems serving between 5,000
and 50,000 residents from a representative location in the
distribution system, taking into account number of persons
served, different sources of water and different treatment
methods employed.

3. Two tests every vear (by the end of June and the end of
December of every year) for public community water systems
serving over 50,000 residents from a representative location in
the distribution system, taking into account number of per-
sons served, different sources of water and different treat-
ment methods employed.

(b) Public community water systems with their own source
of water supply shall, after the initial testing required by
N.J.A.C. 7:10-14.6, conduct at a minimum periodic tests of
the water provided to customers by the system in order to
determine the presence of hazardous contaminants on the 2(a)
List as follow:

1. One test every three years (by the end of January of the
third year) for public community water systems serving less
than 500 residents from a representative location in the distri-
bution system, taking into account number of persons served,
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different sources of water and different treatment methods
employed.

2. Two tests every year (by the end of June and the end of
December of every year) for public community water systems
serving between 500 and 10,000 residents from a representa-
tive location in the distribution system, taking into account
number of persons served, different sources of water and
different treatment methods employed.

3. Four tests every year (by the end of March, June, Sep-
tember and December of every year) for public community
water systems serving between 10,000 and 50,000 residents
consisting of one sample per water treatment plant serving the
distribution system.

i. For the purpose of this subsection, the minimum number
of samples required to be taken by the water system shall be
based on the number of treatment plants used by the water
system, except that multiple wells drawing raw water from a
single aquifer may, after written approval from the Depart-
ment, be considered one treatment plant for determining the
minimum number of samples.

4. Four tests every year (by the end of March, June, Sep-
tember and December of every year) for public community
water systems serving over 50,000 residents consisting of two
samples per water treatment plant serving the distribution
system.

i. For the purpose of this section, the minimum number of
samples required to be taken by the system shall be based on
the number of treatment plants used by the system, except
that multiple wells drawing raw water from a single aquifer
may, after written approval from the Department, be consid-
ered one treatment plant for the purpose ot determining the
minimum number of samples.

(c) The periodic tests required by this section shall be con-
ducted during periods of representative water supply demand
by a certified laboratory.

(d) The samples for the periodic tests conducted pursuant
to this section shall be obtained from a representative location
in the distribution system, taking into account number of
persons served, different sources of water and different treat-
ment methods employed.

1. All public community water systems shall provide along
with all periodic test results the following information on
forms designed by and available from he Department:

i. A written discription detailing the exact sampling loca-
tions in the distribution system selected for the periodic test
conducted pursuant to this section; and

ii. All public community water systems shall submit, upon
the Department’s request, any maps indicating in proper scale
the exact sampling locations selected for the periodic tests
conducted pursuant to this section.

2. After review by the Department of information submit-
ted pursuant to (d)1 above and any other relevant informa-
tion, the Department may require additional sampling at
other representative sampling locations determined by the De-
partment to be more appropriate for the purpose of the Act
and this subchapter.

i. A public community water system shall revise and submit
to the Department in writing the information required pursu-
ant to N.J.A.C. 7:10-14.7(d)1 to reflect the representative
sampling locations approved by the Department pursuant to
(d)2 above.

{e) All sampling shall be conducted pursuant to guidance
available from the Department.

7:10-14.8 Identification of 2(b) List
(Reserved)
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7:10-14.9 Initial testing requirements for 2(b) List
(Reserved)

7:10-14.10 Periodic testing requirements for 2(b) List
(Reserved)

7:10-14.11 Modification of periodic testing frequency by
Commissioner

(a) After the initial testing required by N.J.A.C. 7:10-14.6,
the Commissioner may determine on a case-by-case basis that
greater or lesser frequency of periodic testing than required by
this subchapter for an individual public community water
system would be necessary or sufficient to ensure the public
health and safety.

1. The Department on its own initiative may determine that
a greater or lesser frequency of periodic testing than required
by this subchapter for an individual public community water
system shall be implemented for said public community water
system.

2. An individual public community water system may sub-
mit all appropriate documentation, evidence and other proofs
that they deem justify a greater or lesser frequency of periodic
testing than required pursuant to this subchapter for their
public community water system.

(b) Any determination by the Commissioner to allow for a
greater or lesser frequency of periodic testing required by this
subchapter shall be communicated to the affected public com-
munity water system in a registered or certified letter detailing
the new testing schedule for their public community water
system.

(¢) Any modification of the periodic testing frequency by
the Commissioner pursuant to this section shall be communi-
cated to the effected water users by the affected public com-
munity water system by the inclusion of written notice in the
first set of water bills of the system issued after said modifica-
tion and in any event by written notice from the affected
public community water system to the affected water users
within three months including, but not limited to, the follow-
ing information:

Name of affected public community water system;
Number of residents served and source of water supply;
Previous periodic testing frequency;

Approved modification of periodic testing frequency:

Do AW -

Brief explanation of justification for modification.

7:10-14.12  Analytical requirements

(a) All initial or periodic tests to determine the presence ol
hazardous contaminants required by this subchapter shall be
conducted at a certified laboratory.

(b) The Department shall not accept initial or periodic test
results for any hazardous contaminants on the 2(a) List and
2(b) List from laboratories not certified by the Department
pursuant to the Regulations Governing Laboratory Certifica-
tion and Standards of Performance, N.J.A.C. 7:18, to con-
duct testing for the appropriate hazardous contaminants on
the 2(a) List and 2(b) List.

7:10-14.13 Reporting requirements

(a) All public community water systems shall report to the
Department the results of any test required pursuant to this
subchapter no late than ten days after receipt of said test
results.

1. A certified laboratory conducting tests for a public com-
munity water system pursuant to this subchapter may, upon
prior written approval by the Department, submit such tests
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results to the Department on behalf of a public community
water system; provided that the public community water sys-
tem agrees in writing to be bound by any test results submitted
by such certified laboratory.
(b) All tests results shall be submitted on forms designed by
and available from the Department at the following address:
New Jersey Department of
Environmental Protection
Division of Water Resources
Bureau of Potable Water
P.O. Box CN-029
Trenton, New Jersey 08625
Attention: N.J.A.C. 7:10-14
Test Results

(¢) The Department may conduct spot checks to assure
compliance with the Act and to verify the accuracy and integ-
rity of any test results submitted pursuant to this subchapter.

7:10-14,.14 Recordkeeping

(a) Any owner or operator of a public community water
system subject to the provisions of this subchapter shall retain
on its premises or at a convenient location near its premises
records of all initial and periodic test results and other rele-
vant information prepared pursuant to this subchapter for not
less than 25 years.

(b) Actual laboratory reports may be kept, or data may be
transferred to tabular summaries, provided that the following
information is included:

1. The date, place, and time of sampling and the name of
the person who collected the sample;

2. Identification of the sample as to whether it was a rou-
tine distribution system sample, check sample, raw or process
water sample or other special purpose sample;

3. Date of analysis;

4. Laboratory and person responsible for performing anal-
ysis;

5. The analytical technique/method used;

6. Chain-of-custody information concerning handling of
the sample; and

7. The results of the analysis.

7:10-14.15 Violations and penalty provisions

(a) If any person violates any provision of the Act, or any
rule, regulation or order promulgated or issued pursuant to
the provisions of the Act the Department may invoke the
penalty provisions of N.J.S.A. 58:12A-10 (Section 17 of P.L.
1983, ¢.443), including, but not limited to the following:

1. The Department may institute a civil action in a court of
competent jurisdiction for injunctive or any other appropriate
relief to prohibit and prevent such violation or violations and
the said court may proceed in the action in a summary man-
ner;

2. Any person who violates the provisions of the Act, or
any rule, regulation or order promulgated pursuant to the Act
shall be liable to a civil administrative penalty of not more
than $5,000.00 for the first offense, not less than $5,000.00
not more than $10,000.00 for the second offense, and up to
$25,000.00 for the third and each subsequent offense pursu-
ant to the notification and other requirements of N.J.S.A.
58:12A-10(b) (Section 17(b) of P.L. 1983, c.443);

i. If the violation is of a continuing nature, each day during
which it continues subsequent to receipt of an order to cease
the violation shall constitute an additional, separate and dis-
tinct offense.
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ii. The authority to levy a civil administrative penalty is in
addition to all other enforcement provisions in the Act or A-
280, and the payment of a civil administrative penalty shall
not be deemed to affect the availability of any other enforce-
ment provision in connection with the violation for which the
penalty is levied.

3. The Department is hereby authorized and empowered to
compromise and settle any claim for a penalty under N.J.S.A.
58:12A-10 (Section 17 of P.L. 1983, ¢.443) in such amount in
the discretion of the Department as may appear appropriate
and equitable under all of the circumstances including the
posting of a performance bond by the violator.

4. Any person who violates the Act or an administrative
order issued pursuant to N.J.S.A, 58:12A-10(b) (Section
17(b) of P.L. 1983, ¢.443) or a court order issued pursuant to
N.J.S.A. 58:12A-10(a) (Section 17(a) of P.L. 1983, ¢.443) or
who fails to pay a civil administrative penalty in full pursuant
to N.J.S.A. 58:12A-10(b) (Section 17(b) of P.L. 1983, ¢.443)
shall be subject, upon order of the court, to a civil penalty not
to exceed $10,000.00 per day of the violation, and each day’s
continuance of the violation shall constitute a separate and
distinct violation.

i. Any penalty imposed under N.J.S.A. 58:12A-10(d) (Sec-
tion 17(d) of P.L. 1983, c.443) may be recovered with costs in
a summary proceeding pursuant to ‘‘the penalty enforcement
law’’ (N.J.S.A. 2A:58-1 et seq.) and the Superior Court and
county district court shall have jurisdiction to enforce ‘‘the
penalty enforcement law.”’

(a)

DIVISION OF WATER RESOURCES

Flood Hazard Area Delineations

Delineated Floodways for the Pequest River
and its tributaries Beaver Brook, Honey
Run and Kymers Brook within Sussex and
Warren County

Proposed Amendment: N.J.A.C. 7:13-1.11(c)

Authorized By: Robert E. Hughey, Commissioner De-
partment of Environmental Protection.

Authority: N.J.S.A. 13:1D-1 et seq. and 58:16A-50 et
seq.

DEP Docket No. 030-84-05.

A public hearing concerning this proposal will be held on
June 28, 1984 at 1:00 P.M. at:
Municipal Building
Independence Township
Regina Lane, Great Meadows
Warren County

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:
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Clark Gilman

Bureau of Flood Plain Management
Division of Water Resources

CN 029

Trenton, New Jersey 08625

The Department of Environmental Protection thereafter may
adopt this proposal without further notice (see: N.J.A.C.
1:30-3.5). The adoption becomes effective upon publication
in the Register of a notice of adoption.

This proposal is known as PRN 1984-309.

The agency proposal follows:

Summary

The proposed amendment provides for the application of
rules concerning the development and use of land in desig-
nated floodways to portions of the Pequest River and its
tributaries Beaver Brook, Honey Run and Kymers Brook.
Rules of delineated flood hazard areas are designed to pre-
serve flood carrying capacity and to minimize the threat to the
public safety, health and general welfare.

Social Impact
The proposed delineation applies added flood protection to
Andover Borough, Andover Township and Green Township
in Sussex County, the Town of Belvidere and the Townships
of Allamuchy, Hope, Independence, Liberty and White in
Warren County.

Economic Impact
The proposed flood delineation will have a relatively posi-
tive economic impact by allowing development in a previously
designated floodway while still preserving the flood carrying
capacity. This proposed delineation would more accurately
define the flood hazard area to coincide with the proposed
development after completion of the development project.
The public safety, health, and general welfare shall continue
to be adequately protected if the amended flood delineation

should be adopted by the Department.

Full text of the proposal follows (additions indicated in
boldface thus). See the Index of Adopted Rules for previous
amendments to N.J.A.C. 7:13-1.11(c).

7:13-1.11 Delineated floodways

(a)-(b) (No change.)

(c) A list of delineated streams in the Delaware Basin fol-
lows:

1.-26. (No change.)

27. The floodway and flood hazard area of the Pequest
River from its confluence with the Delaware River through
the Town of Belvidere and the Township of White to the
White Township-Liberty Township municipal boundary, the
Pequest River from 100 feet downstream from Route #46 in
Independence Township upstream to its third crossing of
Route #206 in Andover Township through the Townships of
Independence, Liberty, Allamuchy, Green and Andover, Bea-
ver Brook from its confluence with the Pequest River up-
stream to Interstate Route #80 through White and Hope
Townships, Honey Run from its confluence with Beaver
Brook upstream to the Swayze Mill Road (Route #610) in
Hope Township and Kymers Brook from its confluence with
the Pequest River upstream through Green and Andover
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Townships to Route #206 in Andover Borough, all in the
Delaware River Basin.
(d)-(g) (No change.)

OFFICE OF ADMINISTRATIVE LAW NOTE: A map
delineating the flood hazard area described in this notice was
submitted as part of the Department’s notice of proposed
rule. This map can be inspected at:

Bureau of Flood Plain Management
Division of Water Resources

1911 Princeton Avenue

CN 029

Trenton, New Jersey 08625; or

Office of Administrative Law
Administrative Filings

88 East State Street

CN 301

Trenton, New Jersey 08625

(a)

DIVISION OF WATER RESOURCES

Flood Hazard Area Delineations
Flood Plain Delineation of Portions of
North Branch Raritan River (Project U)

Proposed Amendment: N.J.A.C.
7:13-1.11(d)

Authorized By: Robert E. Hughey, Commissioner, De-
partment of Environmental Protection.

Authority: N.J.S.A. 13:1D-1 et seq. and 58:16A-50 et
seq.

DEP Docket No. 028-84-05.

A public hearing concerning this proposal will be held on
June 21, 1984 at 1 P.M. at:
Readington Township, Municipal Building
Readington, Hunterdon County, NJ

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Clark Gilman

Bureau of Flood Plain Management

Division of Water Resources

CN 029

Trenton, NJ 08625
At the close of the period for comments, the Department of
Environmental Protection may adopt this proposal, with any
minor changes not in violation of the rulemaking procedures
at N.J.A.C. 1:30-3.5. Upon adoption of these rules, a notice
of the adoption shall be published in the Register. The
adopted rules shall become effective upon publication of that
notice of adoption in the Register.
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This proposal is known as PRN 1984-306.
The agency proposal follows:

Summary

The proposed amendment provides for the application of
rules concerning the development and use of land in desig-
nated floodways to the North Branch Raritan River, South
Branch Raritan River, Drakes Brook, Tamington River, Hol-
land Brook, Stony Brook, Millstone River, South Branch
Rockaway Creek, Neshanic River, Rockaway Creek, and
Rocky Brook, and delineation of portions of Toms River and
several tributaries to Raritan River, Passaic River, Tamington
River and Neshanic River. The rules of delineated flood haz-
ard areas are designed to preserve flood carrying capacity and
to minimize the threat to the public safety, health and general
welfare.

The proposed delineations are based upon a study known as
State Project U, which was conducted by Anderson-Nichols
Company for the New Jersey Department of Environmental
Protection under contract to the Federal Emergency Manage-
ment Agency (FEMA). The delineations were used to convert
many of the affected communities to the Regular Phase of the
National Flood Insurance Program.

The proposed delineations will supercede and amend the
existing Floodways and Flood Hazard Areas delineated by
Several Flood Hazard Reports adopted by the Department in
1972. In addition, a portion of the delineations being pro-
posed have never previously been studied.

Social Impact
The proposed delineation applies added flood protection to
the Townships of East Amwell, Clinton, Mendham, Bedmin-
ster, Readington, Bridgewater, Franklin, Chester, Roxbury,
Bernardsville, Union, Bethlehem, Millstone, Tewksbury,
Mine Hill, Randolph, Branchburg, Hillsboro, Raritan and the
Boroughs of High Bridge and Lebanon.

Economic Impact

The proposed amendment will have only a minor economic
impact. The delineation would more clearly define the flood
hazard area, thus resulting in less requirement for flood insur-
ance, and minor reductions in property value could result by
restricting future development in the floodway and requiring
elevated construction designs in flood fringe areas. However,
minor property value reductions would be offset by the sav-
ings to governmental bodies and private homeowners due to
little or no future rehabilitation and rescue expenditures from
flood damage in the delineated area.

Full text of the proposal follows (additions indicated in
boldface thus). (See the Index of Adopted Rules in the New
Jersey Register for previous amendments to N.J.A.C. 7:13-
1.11(d}).)

7:13-1.11 Delineated floodways

(a)-(c) (No change.)

(d) A list of streams in the Passaic-Hackensack Basin and a
list of delineated streams in the Raritan Basin follow:

1.-50. (No change.)

51. Drakes Brook from its downstream Corporate limit in
Roxbury to 15230 ft. U.S.; Holland Brook from 4735 feet
downstream of Centerville Road in Readington upstream to
Route 19; Lamington River from 6000 feet upstream of its
confluence with North Branch Raritan River upstream to
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Linvale Road; Stony Brook from Route 518 in East Amwell
Township upstream to Linvale Road; Millstone River from
2650 feet downstream of Old Route 33 in Millstone; upstream
to 4754 feet upstream of Roberts Road; South Branch Rocka-
way Creek from 1200 feet upstream of Cushetunk Lake Dam,
upstream to Knok Avenue; Neshanic River from 2575 feet
downstream of Rainbow Hill Road upstream to Old York
Road; Rockaway Creek from its junction with South Branch
Rockaway Creek upstream to Fairmount Road west; North
Branch Raritan River from its downstream Corporate limit in
Mendham, upstream to Ironia Road; Rockaway Creek from
its confluence with Lamington River upstream to 3000 feet
upstream of Lamington Road; Rocky Brook from its down-
stream corporate limit in Millstone, upstream 5200 feet;
South Branch Raritan River from 4000 feet downstream of
Higginsville Road in Hillsboro/Readington to New Dartmills
Road in Readington Raritan and again from 7150 feet down-
stream of Gray Rock Road to 1170 feet upstream of Cokes-
bury Road in Clinton Township; and to add to it the flood-
way and flood hazard area of Back Brook from its confluence
with Neshanic River upstream to Old York Road in East
Amwell; Beaver Brook in Clinton township from 3000 feet
downstream of Route 31, upstream to Central Railroad of
New Jersey; Burnett Brook from its confluence to North
Branch Raritan River upstream to South Road; Capoolong
Creek in Franklin Township from 3600 feet downstream of
Quakertown Road upstream 6350 feet; Chambers Brook in
Bedminster/Bridgewater from its confluence with North
Branch Raritan River upstream through a portion of Echo
Lake; Chambers Brook in Readington from 700 feet down-
stream of County Line Road upstream 15260 feet; Claucas
Brook from its confluence with North Branch Raritan River
to Lamington Road in Bedminster; Dawsons Brook from its
confluence with Burnett Brook upstream 2177 feet in Men-
dham; Gladstone Brook in Chester Township from St.
Bernards Road upstream 4845 feet; Harmony Brook from its
confluence with Whippany River upstream to Woodland
Road; Herzog Brook in Bedminster from its confluence with
Lamington River upstream to Pottersville Road; Hoopstick
Brook from its mouth upstream to Lamington Road in Be-
dminster; Indian Brook from its confluence with Burnett
Brook upstream 5840 feet; Middle Brook from its confluence
with North Branch Raritan River upstream to Spook Hollow
Road; Mulhockaway Creek in Union from Spruce Run up-
stream to 430 feet upstream of Gravel Hill Road; Musconet-
cong River from mouth at Lake Musconetcong upstream 4380
feet; Passaic River in Mendham from its downstream corpo-
rate limit to 1300 feet upstream of Tempewick road; Peapack
Brook in Bedminster from its confluence with North Branch
Raritan River, upstream 3230 feet; Peapack Brook in Clinton
Township from its downstream Corporate limit upstream to
Farm Road; Pleasant Run in Readington from 450 feet down-
stream of Old York Road to upstream of Route 202; Rocka-
way River in Roxbury from its downstream corporate limit to
its upstream Corporate limit; South Fork Third Neshanic
River in East Amwell from Creek Road downstream to Creek
Road upstream; Spruce Run from Spruce Run Reservoir up-
stream 6340 feet; Succasunna Brook in Roxbury from the
downstream Corporate limit upstream to Eyland Road; por-
tion of Toms River in Milistone Township from Monmouth
Road upstream 5600 feet; Whippany River in Mendham from
the downstream Corporate limit to its confluence with Har-
mony Brook; Willoughby Brook from Spruce Run Reservoir
upstream to Buffalo Hollow Road; Various Unnamed Tribu-
taries to South Branch Raritan River including Tributary ‘A’
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in Franklin and Union Townships from Lehigh Valley Rail-
road to Conrail Bridge, Tributary ‘A’ in Readington from
confluence to Barley Sheaf Road; various unnamed tributar-
ies to Mulhockaway Creek in Union Township; Tributary ‘B’
from its confluence upstream 5380 feet; Tributary ‘C’ from its
confluence upstream 5155 feet, Tributary ‘D’ from its conflu-
ence upstream 5760 feet, Tributary ‘F’ from its confluence
upstream 1240 feet and Tributary ‘E’ from Tributary ‘D’
upstream 4200 feet; Two Tributaries to South Branch Rocka-
way Creek in Lebanon Borough; Tributary ‘A’ from its con-
fluence to Route 22 and Tributary ‘B’ from its confluence
with Tributary ‘A’ to Route 78; a tributary to Neshanic River
in East Amwell labelled Tributary ‘A’ from its confluence to
Manners Road; a Tributary to Lamington River in Tewksbury
labelled Tributary ‘A’ from its confluence to 5000 feet up-
stream of Homestead Road; and a tributary to Rockaway
Creek labelled Tributary ‘B’ from its confluence upstream
2810 feet.

(e)-(g) (No change.)

OFFICE OF ADMINISTRATIVE LAW: A map delineat-
ing the flood hazard area described in this notice was submit-
ted as part of the Department’s notice of proposed rule. This
map can be inspected at:

Bureau of Flood Plain Management
Division of Water Resources

1911 Princeton Avenue

CN 029

Trenton, NJ 08625; or

Office of Administrative Law
88 East State Street

CN 301

Trenton, NJ 08625

(a)
DIVISION OF FISH, GAME AND
WILDLIFE

Use of All Land and Water Areas Under the
Control of the Division of Fish, Game and
Wildlife

Proposed Readoption: N.J.A.C. 7:25-2

Authorized By: Robert E. Hughey, Commissioner, De-
partment of Environmental Protection.

Authority: N.J.S.A. 23:7-9 and N.J.S.A. 13:1D-9.

DEP Docket No. 029-84-05.

Interested persons may submit in writing any data, views or
arguments relevant to the proposal on or before July 5, 1984.
Submissions by interested parties and any inquiries about
submissions and responses should be addressed to:

Russell A. Cookingham, Director
Division of Fish, Game and Wildlife
CN 400

Trenton, New Jersey 08625

Any inquiries about the regulations can be made by calling
Russell Cookingham at (609) 292-9410.
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The Department of Environmental Protection may adopt this
proposal without further notice (see N.J.A.C. 1:30-3.5). Pur-
suant to Executive Order No. 66(1978), this rule will expire on
May 11, 1984. The readoption becomes effective upon filing
with the Office Of Administrative Law of a notice of adop-
tion.

This proposal is known as PRN 1984-307.

The agency proposal follows:

Summary

In accordance with the ‘“‘sunset’’ and other provisions of
Executive Order No. 66(1978), the Department of Environ-
mental Protection proposes to readopt N.J.A.C. 7:25-2 con-
cerning the regulation and administration of lands and waters
under the control of the Division of Fish, Game and Wildlife.
This subchapter was originally adopted and became effective
QOctober 1, 1975; the entire subchapter will expire on May 11,
1984. The proposed readoption is essential to continue in full
force and effect the Fish, Game and Wildlife rules during the
summer season, to insure the safe use of these lands and
waters by the public, and to protect said lands and waters
from abusive use by irresponsible members of the public.

A summary of the text of each section in N.J.A.C. 7:25-2
follows:

7:25-2.1 “Cutting or damaging vegetation,’
activity without written authority.

7:25-2.2 ““All motor vehicles,”’ restricts the operation of
such vehicles to designated areas.

7:25-2.3 ““Vehicle traffic control in Wildlife Management
areas,”” limits vehicle speeds and implements other controls.

7:25-2.4 “*Alcoholic beverages,’” prohibits the possession or
use of same without written authority.

7:25-2.5 ““‘Restricted areas and hours,”’ restricts the use of
said lands and waters to 0900 to 1700 hours EST, absent
written permission to the contrary.

7:25-2.6 “‘Division fish hatcheries,’”’ prohibits, taking fish
from state hatcheries unless posted for public fishing.

7:25-2.7 ““‘Outboard motors,”’ [imits the use of same.

7:25-2.8 ‘“‘Horseback riding’’ restricts locations and im-
poses permit requirement and liability insurance coverage on
persons engaging in such activities.

7:25-2.9 “Swimming,”” prohibits swimming where no life
guard is on duty.

7:25-2.10 ‘“Camping, picnicking and vending,” prohibits
camping in all areas, restricts picnicking to one area after
obtaining division authorization, and prohibits vending with-
out prior authorization from the division.

7:25-2.11 “‘Fires,”’ prohibits starting or maintaining fires
without division authorization.

7:25-2.12 ““Target practice,”’ prohibits such activity without
division authorization.

7:25-2.13 “‘Daily use permit,’’ imposes use fees, based on
vehicle type entering State Wildlife Management Areas.

7:25-2.14 ““Field trial activities,”” provides rules for con-
ducting field trials or retrieving field trials.

7:25-2.15 “‘Rental of clubhouses,”’ authorizes use of facili-
ties upon payment of daily fee and obtaining permit.

7:25-2.16 “‘Revocation,’” authorizes division’s revocation
of any authorization or permit for cause.

7:25-2.17 ““Securing permits,”’ provides for obtaining fur-
ther information on securing permits.

7:25-2.18 ““Wildlife Management Areas,”’ enumerates all
presently listed Wildlife Management Areas.

5

restricts such
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Social Impact

Readoption of these rules continues the improvement of the
aesthetic quality and tranquility which Wildlife Areas should
preserve. These rules provide numerous positive benefits to all
users of state Wildlife Management Areas, including greater
personal safety through control of traffic and fire hazards and
enhanced water safety through regulation of the use of boats
or other flotation devices. Management and preservation of
vegetation found in wildlife Management Areas, including
trees and many varieties of wild flowers, shrubs and vines,
will help to insure their continued beauty.

Economic Impact
Readoption of these rules involves limited economic im-
pact. Continued traffic controls, water safety, prohibitions
against cutting or damaging vegetation, etc. will result in the
reduction of costs associated with damages to the environ-
ment including human injury.

Environmental Impact
Failure to readopt these rules would result in damage to the
vegetation, soils, and beach areas, as well as the fauna associ-
ated therewith.

Full text of the proposed readoption appears in the New
Jersey Administrative Code at N.J.A.C. 7:25-2, as amended
in the New Jersey Register.

(@)
DIVISION OF ENVIRONMENTAL
QUALITY

Analytical X-ray Installations
Equipment Safety Requirements

Proposed Readoption: N.J.A.C.
7:28-21.1-21.6

Authorized By: Robert E. Hughey, Commissioner De-
partment of Environmental Protection.

Authority: N.J.S.A. 13:1D-1 et seq. and 26:2D-1 et seq.

DEP Docket No. 032-84-05.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Judith Chasar

Bureau of Radiation Protection

380 Scotch Road

Trenton, New Jersey 08628
The Department of Environmental Protection thereafter may
adopt this proposed readoption without further notice (see:
N.J.A.C. 1:30-3.5). Pursuant to Executive Order No.
66(1978) these rules expired May 1, 1984. The adoption be-
comes effective upon publication in the Register of a notice of
adoption.

This proposal is known as PRN 1984-310.
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The agency proposal follows:

Summary

Analytical x-ray devices are used to determine the micro-
scopic structure or composition of material utilizing x-rays.
Hazards of analytical x-ray devices can be minimized by
safety devices such as shielding, beam shutters, interlocks,
warning lights and caution labels, as well as by safe operating
procedures. The rules proposed for readoption have been in
effect for five years, and have successfully prevented over-
exposure accidents since May 1980. Currently, there are 356
registered analytical x-ray devices in New Jersey. These units
are used at 112 facilities throughout New Jersey. Regulations
are needed to insure that safety features are provided on all
such devices. New Jersey’s regulations are recognized as a
model by the Conference of Radiation Control Program Di-
rectors, and are reprinted in Suggested State Regulations.
Non-ionizing radiation equipment, such as lasers, are not
covered by these rules.

The text of the subchapter is summarized as follows:

N.J.A.C. 7:28-21.1 specifies the scope of the subchapter.

N.J.A.C. 7:28-21.2 contains the definitions for the sub-
chapter.

N.J.A.C. 7:28-21.3 sets forth the general equipment re-
quirements for the possession or use of any analytical x-ray
equipment.

N.J.A.C. 7:28-21.4 sets forth the additional equipment
requirements for open beam x-ray systems.

N.J.A.C. 7:28-21.5 sets forth the additional equipment
requirements for enclosed beam x-ray systems.

N.J.A.C. 7:28-21.6 sets forth the operating procedures
required for the possession or use of any analytical x-ray
equipment.

Social Impact

Prior to 1978, accidental overexposure accidents occurred.
Since these eight rules were implemented and fully in effect
and all units in compliance, no accidents have been reported.
Without these rules and devices mentioned therein, accidental
radiation burns would have occurred an estimated two to five
times per year.

The rules proposed for readoption will protect analytical x-
ray equipment operators from accidental overexposure and
radiation burns. Radiation is invisible, noiseless and odorless,
SO overexposure can occur without the victim’s awareness.

Economic Impact

Non-recurring safety retrofit expenditures are estimated to
have been less than five percent of total equipment cost.
Operating costs are estimated to have been less than one
percent of equipment operating costs.

Readoption of these rules will have relatively little eco-
nomic impact. Most existing analytical x-ray devices in New
Jersey are already equipped with these safety devices to com-
ply with the pre-existing rules. Retro-fit kits are available to
upgrade non-complying devices imported to the State. A fail-
safe ‘‘X-rays On”’ warning light retrofit kit costs approxi-
mately $500.00 for equipment and a nominal charge for in-
stallation. Annual costs are estimated at $15.00 to $50.00 per
month for personnel monitoring and $75.00 to $100.00 for a
radiation survey, when required. Savings will result from
avoiding health care costs due to accidental over-exposure of
equipment operators.
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Environmental Impact
No environmental impact is anticipated beyond protection
from x-ray overexposure.

Full text of the readoption may be found in the New Jersey
Administrative Code at N.J.A.C. 7:28-21.

HEALTH
(a)

CONSUMER HEALTH SERVICES

Controlled Dangerous Substances
Security Requirements Over Controlled
Dangerous Substances

Proposed Readoption with Amendments:
N.J.A.C. 8:65-2

Authorized By: J. Richard Goldstein, M.D., State
Commissioner of Health.
Authority: N.J.S.A. 24:21-9.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions and any inquiries about submissions and
responses should be addressed to:

Lucius A. Bowser, R.P., M.P.H.
Chief Drug Control Program

New Jersey State Department of Health
CN 364

Trenton, NJ 08625

The Department of Health thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), this subchapter expired on
February 15, 1984, The adoption becomes effective upon pub-
lication in the Register of a notice of adoption.

This proposal is known as PRN 1984-302.

The agency proposal follows:

Summary

The Department of Health proposes to readopt the sub-
chapter of the Administrative Code regulating the security
requirements for persons and firms handling controlled dan-
gerous substances, N.J.A.C. 8:65-2. These regulations estab-
lished in the initial Act of October 1970 have successfully
controlled the handling of controlled dangerous substances
and heiped prevent the diversion of controlled dangerous sub-
stances into illicit channels. This subchapter delineates the
measures to be taken by a registrant to ensure that all con-
trolled dangerous substances are secured and can be ac-
counted for.

The rules in the subchapter are summarized as follows:

8:65-2.1 concerns general security requirements;

8:65-2.2 addresses physical security controls for nonpracti-
tioners in storage area;
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8:65-2.3 addresses physical security controls for nonpracti-
tioners in manufacturing areas;

8:65-2.4 discusses other security controls for practitioners;
and

8:65-2.5 addresses physical security controls for practition-
ers.

The proposed readoption of this subchapter, with minor
changes in agency titles and addresses, is necessary to require
that controlled dangerous substances registrants continue to
implement security measures for the handling and distribution
of controlled dangerous substances to minimize the potential
for diversion.

A new subsection (e) has been added to N.J.A.C. 8:65-2.2
to provide an exception from the provisions of the subchapter
when, due to the bulk volume of the controlled substance,
achieving the required level of security may appear to be
economically unreasonable or technically infeasible.

Social Impact |

The provisions of N.J.A.C. 8:65-2 impact on applicants,
registrants, manufacturers, distributors and wholesalers of
controlled dangerous substances. Pharmacists, practitioners
and non-practitioners are also affected. The readoption of the
security requirements in the handling of controlled dangerous
substances would continually impact on these persons, firms
and entities. There would, however, be no additional impact
in the continuation of these rules.

The readoption continues the required security measures in
the handling and distribution of controlled dangerous sub-
stances. The Department of Health has reviewed the subchap-
ter and has found the rules adequate and reasonable in their
scope and necessary to minimize the likelihood of diversion of
controlled dangerous substances from legitimate channels.

Economic Impact

Compliance with the security requirements contained in
N.J.A.C. 8:65-2 impose costs on those affected by the provi-
sions of the rules. Such added security measures necessarily
result in higher costs to those affected, but such costs are not
readily known or quantifiable by the Department. Although
the economic impact in complying with the rules is obvious,
actual dollar cost figures are not available, The readoption of
the current rules will not, however, impose any additional
economic burden on a registrant, person or firm.

The Department believes that although the rules impose an
economic burden on those regulated by the rules, the public
health and safety benefits outwiegh the economic costs of the
rules.

The proposed amendment to the readoption provides that
the Department may consider whether compliance with the
rules imposes an unreasonable economic burden when
weighed against the utility of security and its costs.

Full text of the proposed readoption may be found in the
New Jersey Administrative Code at N.J.A.C. 8:65-2.

Full text of the proposed amendments to the readoption
follows (additions indicated in boldface thus; deletions indi-
cated in brackets [thus]).

8:65-2.1 Security requirements generally
(No change.)

8:65-2.2 Physical security controls for nonpractitioners:
storage areas
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(a) Raw materials, bulk materials awaiting further process-
ing, and finished products which are controlled substances
listed in Schedule I or 11 shall be stored in one of the following
secure storage areas;

1. Where small quantities permit, a safe or steel cabinet:

i. Which safe or steel cabinet shall have the following speci-
fications or the equivalent; 30 man-minutes against surrepti-
tious entry, 10 man-minutes against forced entry, 20 man-
hours against lock manipulation, and 20 man-hours against
radiological techniques;

ii. Which safe or steel cabinet, if it weighs less than 750
pounds, is bolted or cemented to the floor or wall in such a
way that it cannot be readily removed; and

iii. Which safe or steel cabinet, if necessary, depending
upon the quantities and type of controlled substances stored,
is equipped with an alarm system, which upon attempted
unauthorized entry, shall transmit a signal directly to a central
protection company or a local or State police agency which
has a legal duty to respond, or a 24-hour control station
operated by the registrant, or such other protection as the
[Director] Department may approve.

2. A vault constructed before, or under construction on,
September 1, 1971 which is of substantial construction with a
steel door, combination of key lock, and an alarm system; or

3. A vault constructed after September 1, 1971:

i. The walls, floors and ceilings of which vault are con-
structed of at least eight inches of reinforced concrete or other
substantial masonry, reinforced vertically and horizontally
with V5 inch steel rods tied six inches on center, or the struc-
tural equivalent to such reinforced walls, floors and ceilings;

ii. The door and frame unit of which vault shall conform
to the following specifications or the equivalent; 30 man-
minutes against surreptitious entry, ten man-minutes against
forced entry, 20 man-hours against lock manipulation, and 20
man-hours against radiological techniques;

iti. Which vault, if operations require it to remain open for
frequent access, is equipped with a ‘‘day-gate’’ which is self-
closing and self-locking, or the equivalent, for use during the
hours of operation in which the vault door is open;

iv. The walls or perimeter of which vault are equipped with
an alarm, which upon unauthorized entry shall transmit a
signal directly to a central station protection company, or a
local or State police agency which has a legal duty to respond,
or a 24-hour control station operated by the registrant, or
such other protection as the [Bureau] Department may ap-
prove, and, if necessary, holdup buttons at strategic points of
entry to the perimeter area of the vault;

v. The door of which vault is equipped with contact
switches; and

vi. Which vault has one of the following; complete electri-
cal lacing of the walls, floor and ceilings; sensitive ultrasonic
equipment within the vault; a sensitive sound accumulator
system; or such other device designed to detect illegal entry as
many be approved by the Department.

(b) Raw materials, bulk materials awaiting further process-
ing, and finished products which are controlled substances
listed in Schedules 111, IV, and V shall be stored in one of the
following secure storage areas:

1. Where small quantities permit, a safe which complies
with the requirements set forth in subsection (a)l of this
Section;

2. A vault which complies with the requirements set forth
in either subsection (a)2 or 3 of this Section; or

3. A building or area located within a building, which
building or area:
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i. Has walls or perimeter fences of sufficient height and
construction to provide security from burglary;

ii. Has substantial doors which may be securely locked
during non-working hours by a multiple position combination
or key lock;

iti. Is equipped with an alarm which, upon unauthorized
entry, shall transmit a signal directly to a central station
protection company, or local or State police agency which has
a legal duty to respond, or a 24-hour control station operated
by the registrant, or such other protection as the [Bureau]
Department may approve; and

iv. In which all controlled substances are segregated from
all other merchandise and kept under constant surveillance
during normal business hours.

(¢)-(d) (No change.)

(e) A registrant or authorized agent may request an excep-
tion from the provisions of this subchapter from the Depart-
ment, when, due to the bulk volume of the controlled sub-
stance, achieving the required level of security may appear to
be economically unreasonable or technically infeasible. Upon
receipt of a request, the Department will assess the physical
arrangements of the present or proposed security system.
Based on considerations of public health and safety, the De-
partment may accept a lesser level of security. A final decision
of the Department, and the reasons therefore, shall be entered
upon the records of the Department and sent to the registrant
or authorized agent.

8:65-2.3 Physical security controls for nonpractitioners;
manufacturing areas
(No change.)

8:65-2.4 Other security controls for nonpractitioners

(a) Before distributing a controlled substance to any person
who the registrant does not know to be registered to possess
the controlled substance, the registrant shall make a good
faith inquiry [either with the Bureau of Narcotic and Danger-
ous Drugs, Department of Justice, or] with the New Jersey
State Department of Health to determine that the person is
registered to possess the controlled substance.

(b) The registrant shall design and operate a system to
disclose [to the registrant] suspicious orders of controlled
substances. The registrant shall inform [the regional office of
the Bureau of Narcotics and Dangerous Drugs or] the New
Jersey State Department of Health, Drug Control Program,
of suspicious orders when discovered by the registrant. Suspi-
cious orders include orders of unusual size, orders Deviating
substantially from a normal pattern, and orders of unusual
frequency.

(c) The registrant shall notify [the Regional Office of the
Drug Enforcement Administration in his region and] the New
Jersey State Department of Health, Drug Control Program,
of any theft or significant loss of any controlled substances
upon discovery of such theft or loss. The supplier shall be
responsible for reporting in-transit losses of controlled sub-
stances by the common or contract carrier selected pursuant
to N.J.A.C. 8:65-2.4(¢e) upon discovery of such theft or loss.
The registrant shall also complete [DEA form 106} DDC-52
form regarding such theft or loss. Thefts must be reported
whether or not the controlled substances are subsequently
recovered and/or the responsible parties are identified and
action taken against them.

(d) The registrant shall not distribute any controlled sub-
stance listed in Schedules II through V as a complimentary
sample to any potential or current customer without the prior
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written request of the customer, to be used only for satisfying
the legitimate medical needs of patients of the customer, and
only in reasonable quantities. Such request must contain the
name, address and registration number of the customer and
the name and quantity of the specific controlled substance
desired. The request shall be preserved by the registrant with
other records of distribution of controlled substances. In ad-
dition, the requirements of [Part 305 of the Chapter] Sub-
chapter 6 of this Act shall be complied with for any distribu-
tion of a controlled substance listed in Schedule 1I. For
purposes of this paragraph, the term “‘customer’’ includes a
[person] registrant to whom a complimentary sample of a
substance is given in order to encourage the prescribing or
recommending of the substance by the [person.] registrant.
(e)-(g) (No change.)

8:65-2.5 Physical security controls for practitioners

(a)-(¢) (No change.)

(d) The registrant shall notify [the regional office of the
Bureau of Narcotics and Dangerous Drugs, Department of
Justice, or] the New Jersey State Department of Health, Drug
Control Program, of the theft or significant loss of any con-
trolled substances upon discovery of such loss or theft. The
registrant shall also complete [BND form 106] DDC-52 form
regarding such loss or theft.

(e)-(2) (No change.)

HUMAN SERVICES
(a)

DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Pharmaceutical Services Manual
Dispensing Fee and Capitation Rates

Proposed Amendment: N.J.A.C. 10:51-1.17
and 3.15

Authorized By: George J. Albanese, Commissioner,
Department of Human Services.
Authority: N.J.S.A. 30:4D-6b(6), 7 and 7b, 4D-20, 24.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984,
These submissions and responses, should be addressed to:

Henry W, Hardy, Esq.

Administrative Practice Officer

Division of Medical Assistance and Health
Services

CN 712

Trenton, NJ 08625

Any comments submitted are available for public review at
the above address. Copies of the proposed rule are available
for review at the Medicaid District Offices. At the close of the
period for comments, the Department of Human Services
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may adopt this proposal, with any minor changes not in
violation of the rule making procedures at N.J.A.C. 1:30-3.5.
Upon adoption of these rules, a notice of adoption shall be
published in the Register. The adopted rules shall become
effective upon publication of that notice of adoption in the
Register.

This proposal is known as PRN 1984-303.

The agency proposal follows:

Summary

Pharmacies that participate in the Medicaid and/or PAAD
(Pharmaceutical Assistance for the Aged and Disabled) pro-
grams are reimbursed by the following method: cost of the
drug, plus a dispensing fee. This proposal will raise the dis-
pensing fee by 37.5 cents (from $2.78 to $3.155). This fee
increase pertains only to legend drugs.

The capitation fee for services to Medicaid patients in long
term care facilities is also being increased by 13.49 percent, or
5.9 cents per patient day.

The basis for the projected fee increase is in anticipation of
incorporation of this amount as requested in the Governor’s
budget in the New Jersey Appropriations Act for Fiscal Year
1985.

Social Impact
There should be a positive social impact on both pharma-
ceutical providers and the community. The providers should
continue to participate in both the Medicaid and PAAD pro-
grams, thereby enabling qualified individuals to receive neces-
sary pharmaceutical services.

Economic Impact

The total cost of the fee increase has been projected to be
approximately 3.8 million dollars. The cost to the state will be
approximately 2.7 million dollars, with the federal govern-
ment contributing approximately 1.1 million dollars. The rea-
son for the difference in federal-state dollars is that only the
Medicaid program is entitled to federal matching funds. The
PAAD program is wholly state funded.

The economic impact on pharmaceutical providers who
participate in Medicaid and/or PAAD will vary, depending
on the number of prescriptions filled under these programs.

There will be no cost to the Medicaid patient. The PAAD
beneficiary is required to pay a $2.00 co-payment for each
prescription.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

10:51-1.17 Legend drug dispensing fee

(a) The dispensing fee for legend drugs, dispensed by pro-
viders having Retail Permits to patients other than those in
long-term care facilities, shall be [$2.78] $3.155. Additional
increments shall be given to pharmacy providers who provide
the following:

1.-3. (No change.)

(b) (No change.)

10:51-3.15 Capitation of dispensing fee for legend drugs
provided to long-term care patients

(a) The New Jersey Medicaid program capitates the dis-

pensing fee for legend drugs for patients in Medicaid ap-

proved long-term care facilities in accordance with the total
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number of Medicaid patient days in the facility(ies) served by
the pharmacy.

1. Pharmacies with retail permits dispensing medication in
a dispensing system in which a 24-hour supply of unit dose
oral medication, both solid (i.e. tablets, capsules) and liquid
formulations, is delivered for each patient daily, shall be
reimbursed to the cost of all reimbursable legend medication
plus a fee of [$.520] $.579 per patient day.

i. (No change.)

2. Pharmacies with a retail permit dispensing medication in
a dispensing system in which up to a one month supply of oral
unit dose solid medication is delivered for each patient (i.e.,
unit dose solids, *‘bingo’’ card), shall be reimbursed the cost
of all reimbursable legend medication plus a fee of [$.411]
$.470 per patient day.

3. Pharmacies with a retail permit dispensing medication in
a dispensing system in which a maximum one month supply
of medication is delivered for each patient monthly shall be
reimbursed the cost of all reimbursable legend medication
plus a fee of [$.356] $.415 per patient day.

4. Pharmacies which provide ancillary computerized serv-
ices, such as, but not limited to, continuously updated com-
puterized patient profiles, clinical records (med sheets and
physicians orders on at least a monthly basis), etc., will re-
ceive an added increment of $.05 per patient day, thereby
making the total fee [$.570] $.629, [$.461] $.520 or [$.406]
$.465 depending upon the dispensing system used.

5. (No change.)

(a)

DIVISION OF PUBLIC WELFARE

Public Assistance Manual
Basis for Recovery of Overpayments

Propose:dd Amendment: N.J.A.C. 10:81-4.23

Authorized By: George J. Albanese, Commissioner,
Department of Human Services.

Authority: N.J.S.A. 44:7-6 and 44:10-3, P.L. 97-35,
and 45 CFR 233.20(a)(13)(1).

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions, and
responses, should be addressed to:

Audrey Harris, Director

Division of Public Welfare

CN 716

Trenton, New Jersey 08625
At the close of the period for comments, the Department of
Human Services may adopt this proposal, with any minor
changes not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Upon adoption of these rules, a notice of
the adoption shall be published in the Register. The adopted
rules shall become effective upon publication of that notice of
adoption in the Register.

This proposal is known as PRN 1984-296.
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The agency proposal follows:

Summary

As required by Federal law (P.L. 97-35) and regulations at
45 CFR 233.20 (a)(13)(i), regulations at N.J.A.C. 10:81-4.23
concerning recovery of overpayments are being amended to
eliminate the distinction made between overpayments due to
administrative error and overpayments due to willful with-
holding of information by clients. Under previous rules over-
payments due to administrative error were not subject to
recovery, while overpayments due to client error or willful
withholding were subject to repayment. Additionally, the pre-
vious rule provided that recovery of overpayments other than
for reason of willful withholding was limited to the 12 months
preceding discovery of the overpayment.

The proposed amendment requires that county welfare
agencies recover all overpayments regardless of fault in ac-
cordance with the current procedures set forth in N.J.A.C.
10:82-2.19, This amendment will bring N.J.A.C. 10:81-4.23
into conformity with the aforementioned Federal law and
regulation, and will align it with the criteria regarding recov-
ery of overpayments found at N.J.A.C.10:82-2.19,

Social Impact

Since regulations in effect at N.J.A.C. 10:82-2.19 pertain-
ing to recovery of overpayments currently conform to the
above cited Federal law and regulation, and because county
welfare agencies have been following this rule as opposed to
the conflicting rule at N.J.A.C. 10:81-4.23 this proposed
amendment will have no new adverse social impact on appli-
cants, recipients, or county welfare agencies administering the
program but will provide a positive social impact by ensuring
the uniformity of rules.

Economic Impact

This amendment brings N.J.A.C. 10:81-4.23 into conform-
ity with rules at N.J.A.C.10:82-2.19. The proposed amend-
ment is not anticipated to have any new adverse economic
impact on clients and will not negatively impact on adminis-
trative functions of the Department or county welfare agen-
cies (CWAs) administering the program. Some administrative
savings may however be experienced as a result of this align-
ment since the amendment provides for a uniform approach
in all documents used by CWA staff.

Full text of the proposal follows (additions indicated by
boldface thus; deletions indicated in brackets [thus]).

10:81-4.23 Basis for [recoupment] recovery of overpayments

(a) Overpayment means a financial assistance payment re-
ceived by or for an eligible unit for a payment month which
exceeds the amount for which that unit was eligible.

f(a)] (b) Overpayments may occur through administrative
error; failure of a client to inform the county welfare [board]
agency of a change in income, resources, or circumstances; or
when the client has received continued assistance at an unre-
duced level pending a fair hearing but has been found ineligi-
ble to receive such assistance by the fair hearing decision.

[1. When overpayment(s) results from willful withholding
of information by the client, the county welfare agency may
recoup such overpayment(s) from current assistance payments
and from available income or resources as set forth in Assist-
ance Standards Handbook, section 251.2.

2. Overpayment(s) due to any other reason except adminis-
trative error may be recouped only when the recipient has
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available income and resources which exceed the current as-
sistance payment, such as disregarded or reserved income.
(See Assistance Standards Handbook, section 251.2.)

3. Overpayment(s) due to administrative error are not sub-
ject to recoupment. However, this does not bar corrective
action to be taken in accordance with N.J.A.C. 10:81-4.24
and instructions contained in Your Rights and Responsibili-
ties, (PA-197) and the affidavit on the PA-1J.]

[(b) Willful withholding of information means:

1. Either oral or written deliberate or intentional misstate-
ments made by a recipient in response to oral or written
questions from the CWB, including understatements of the
amount of income or resources or omission of an entire cate-
gory of income or resources; or

2. When the CWB has clearly notified the recipient of the
obligation to report such changes, a deliberate failure by the
recipient to so report; or

3. Deliberate or intentional failure by the recipient to re-
port receipt of a check in an amount which he/she knew
represented an erroneous overpayment or to which the recipi-
ent had previously been informed that he/she would not be
entitled.

(¢) Any recoupment of overpayments other than for reason
of willful withholding of information is limited to overpay-
ments made during the 12 months preceding the month in
which the overpayment was discovered.]

(¢) The CWA shall seek recovery of all overpayments re-
gardless of fault including payments caused by administrative
action or inaction. The CWA shall recover such overpayments
in accordance with procedures set forth in N.J.A.C. 10:82-
2.19.

LAW AND PUBLIC SAFETY
(a)

DIVISION OF CONSUMER AFFAIRS
BOARD OF MORTUARY SCIENCE

Rules of the Board of Mortuary Science
Prevention of Unfair or Deceptive Acts and

Practices

Proposed New Rules: N.J.A.C. 13:36-9

Authorized By: Frank Tomaino, President, Board of
Mortuary Science.
Authority: N.J.S.A. 45:7-38.

Interested persoms may submit, in writing, data views or
arguments relevant to the proposed new rules on or before
July 5, 1984. These submissions, and any inquiries about
submissions and responses, should be addressed to:

Maurice W. McQuade

Executive Secretary

Board of Mortuary Science

1100 Raymond Boulevard, Room 513

Newark, New Jersey 07102
The Board of Mortuary Science thereafter may adopt this
proposal without further notice (see N.J.A.C. 1:30-3.5). The
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adopted new rule become effective upon publication in the
Register of a notice of adoption.
This proposal is known as PRN 1984-312.

The agency proposal follows:

Summary

The Board of Mortuary Science proposes to adopt a new
subchapter to its regulations incorporating certain provisions
of the rules of the Federal Trade Commission (F.T.C.) con-
cerning funeral industry practices. The federal rules (16
C.F.R. §453) were adopted by the F.T.C. after ten years of
investigation and rule making proceedings. (A full account of
the history of the F.T.C. funeral practice rules, as well as the
text and explanation of the rules may be found at 47 Fed.
Reg. 42260 (1982)). The Board has always recognized that the
arrangement of a funeral is an important financial transaction
for a consumer, decisions about which are most often made
while under the emotional stress of bereavement, and has
required that its licensees give to consumers detailed written
information about such arrangements including itemization
of the prices of all services and goods selected, as well as the
amount of cash disbursements made on their behalf by the
funeral director. The Board further recognizes that the Fed-
eral regulations are directed to the same end as the New Jersey
regulations, that is, protection of the consumer who may be
making important decisions under stress without sufficient
information. The Board accepts the findings of the F.T.C.,
arrived at after ten years of study, and has concluded that the
F.T.C. study has revealed some areas of concern not presently
addressed by the Board’s current regulations; although in
other areas the present New Jersey regulations afford a higher
level of protection to consumers than the new Federal regula-
tions. The Board’s proposed new rules will therefore incorpo-
rate most of the provisions of the Federal rules, but will not
incorporate those which address areas already covered in the
more restrictive provisions of the present Board rules.

The proposed subchapter includes the following sections:

N.J.A.C. 13:36-9.1 Definitions.

N.J.A.C. 13:36-9.2 Violations; Provides that engaging in
any unfair or deceptive act herein defined is a violation of the
Board’s regulations and may be deemed to be professional
misconduct also.

N.J.A.C. 13:36-9.3 Unfair or deceptive acts and practices,
prevention: Explains that any failure to make certain price
disclosures is an unfair or deceptive act which is to be pre-
vented by compliance with the provisions of N.J.A.C. 13:36-
9.4,9.5,9.6 and 9.7.

N.J.A.C. 13:36-9.4 Telephone price disclosures: Provides
that accurate price information about funeral goods and serv-
ices must be given to persons who inquire by telephone.

N.J.A.C. 13:36-9.5 Casket price list: Requires funeral pro-
viders to provide a separate casket price list to a consumer
who inquires in person before discussing or showing caskets,
or to include such information on the general price list de-
scribed in N.J.A.C. 13:36-9.7. The list must include the retail
price of all caskets and alternative containers that are offered
for sale and enough information to identify each. Other for-
mats such as brochures, for providing such information are
permitted but any format chosen must include the effective
date and the name of the establishment.

N.J.A.C. 13:36-9.6 Outer burial container price list: Re-
quires that the same information be provided in any of the
permitted ways for outer burial containers such as vaults or
grave liners as is provided for caskets.
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N.J.A.C. 13:36-9.7 General price list: Provides that a gen-
eral price list, labelled as such, and including the effective
date and the name, address and phone number of the estab-
lishment be provided to all persons inquiring in person about
funeral goods and services. The list need not include cash
disbursement items such as cemetery charges but must include
the prices for removal of remains, forwarding or receiving
remains from another funeral home, prices for direct crema-
tions (if direct cremations are offered), immediate burials,
professional services, embalming and other preparation of the
body, use of facilities for viewing or services, any automotive
equipment supplied, and acknowledgement cards. If separate
casket and vault lists are used, the general price list must
include the price range for such items.

N.J.A.C. 13:36-9.8 ltemized estimate sheet: Provides that
when a funeral arrangement is made an itemized estimate
must be given to the consumer in conformity with N.J.A.C.
13:36-1.9 and that cash disbursement items must be estimated
in good faith if not known at the time of arrangements. If an
estimate is given the actual cost should be given before the
final bill is paid. It also provides that other information in
other formats may be provided so long as the requirements of
N.J.A.C. 13:36-9.5, 9.6, 9.7 and 9.8 are met.

N.J.A.C. 13:36-9.9 Embalming provisions: Defines as a
deceptive act the representation that embalming is required
when it in fact is not required or the failure to disclose that
embalming is not required by law except in certain cases. To
prevent this deceptive act the funeral director is required to
place an appropriate disclosure on the general price list in
conjunction with the price for embalming.

N.J.A.C. 13:36-9.10 Casket for cremation provisions: De-
fines as a deceptive act a representation that a casket other
than an unfinished wooden box is required for direct crema-
tions. To prevent this deceptive act the funeral director is
required to place a disclosure on the general price list in
conjunction with the price for direct cremation to the effect
that an unfinished wood box or other alternative container
may be used.

N.J.A.C. 13:36-9.11 Outer burial container provisions: De-
fines as a deceptive act any representation that State law
requires an outer burial container, or that cemeteries have
such a requirement when such is not the case. To prevent this
deceptive act, an appropriate disclosure is required to be
added to the general price list or outer burial container price
list.

N.J.A.C. 13:36-9.12 General provisions on legal or ceme-
tery requirements: Defines as a deceptive act any representa-
tion that State or local law or particular cemeteries require the
purchase of certain goods or services when such is not the
case. To prevent these deceptive acts or practices the itemized
estimate sheet required by N.J.A.C. 13:36-9.8 must include a
statement in writing of any legal, cemetery, or crematory
requirement which the funeral director represents as compel-
ling certain purchases.

N.J.A.C. 13:36-9.13 Provisions on preservative or protect-
ive value claims: Defines as a deceptive act any representa-
tions that funeral goods or services will delay the natural
decomposition of the body for a long-term or indefinite time
or that funeral goods will protect from gravesite substances or
have other protective features when such is not the case.

N.J.A.C. 13:36-9.14 Cash advance provisions: Requires
that all cash advance items must reflect the actual cost to the
funeral provider.

N.J.A.C. 13:36-9.15 Required purchase of caskets for di-
rect cremations: Defines as an unfair or deceptive act the
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requirement that a casket other than an unfinished wood box
be used for direct cremations. To prevent this unfair act or
practice funeral directors who arrange for direct cremations
must make available an unfinished wood box or other alterna-
tive container for persons choosing direct cremation.

N.J.A.C. 13:36-9.16 Other required purchases: Defines as
an unfair or deceptive act the conditioning of the furnishing
of any funeral goods or services on the purchase of any other
funeral goods or services, except as required by law. To pre-
vent this unfair or deceptive practice a disclosure that con-
sumers may choose only the goods or services desired must be
placed on the general price list required by N.J.A.C. 13:36-
9.7, provided however, that the funeral provider is permitted
to refuse to permit consumers to decline the charges for his or
her services. A disclosure on the itemized estimate is also
required stating that only those items used will be charged for.
A funeral provider is not, however, required to comply with
unreasonable requests for combinations of services and goods
that it would be impossible, impractical or excessively burden-
some to provide.

N.J.A.C. 13:36-9.17 Services provided without prior ap-
proval: Defines as an unfair or deceptive act embalming for a
fee unless legally required, or unless prior approval is ob-
tained, or unless a family member or other authorized person
is unable to be contacted. If the authorized person later
chooses arrangements for which embalming is not necessary
no fee may be charged. To prevent this unfair or deceptive
practice the funeral provider must include on the contract or
other written evidence of agreement a disclosure that embalm-
ing is not always required and the reasons why embalming for
a fee was done in the particular instance.

N.J.A.C. 13:36-9.18 Retention of documents: Requires
that copies of required price lists be retained for at least one
year. It should be noted that the Federal rule (16 C.F.R.
§453.6) requires that copies of the itemized estimate sheet
given to consumers be retained for only one year, but
N.J.A.C. 13:36-1.9 requires that copies of this form be re-
tained for six years.

N.J.A.C. 13:36-9.19 Comprehension of disclosures: Re-
quires that all disclosures required by this subchapter be made
in a clear and conspicuous manner.

Social Impact

The burden on licensees of compliance with the proposed
new rules will be no greater than the burden already imposed
by the F.T.C. in its regulation of funeral industry practices.
Funeral directors will be required by both Federal and State
regulations to give price information over the telephone and
to make available to those who inquire in person detailed
written price information about the goods and services they
offer coupled with disclosures about applicable law and what
it does and does not require in making decisions about funeral
arrangements. If the proposed new rules are adopted there
will be dual enforcement of these requirements by the F.T.C.
and the State board unless or until the Board of Mortuary
Science applies for and receives exemption from the F.T.C.
regulations, pursuant to 16 C.F.R. §453.9.

Consumers will be benefitted by the proposed regulations in
that decisions about purchases of funeral goods and services
will be made only after complete disclosure of price informa-
tion about all of the options available to them. Information
may be obtained by telephone inquiry and the consumer who
inquires in person will be given printed or typed lists and/or
brochures listing prices for all goods and services offered
before any discussion with the funeral director takes place.
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Both F.T.C. rules and the present Board rules require that
consumers also be given a fully itemized list of prices for all
goods and services chosen when arrangements for a funeral
are made. It should be noted that the Board provision for
such an itemized estimate differs from the Federal rule in that
the New Jersey itemized estimate must be separate from any
contract or promissory note used by the funeral director. The
New Jersey consumer may thus be provided with a written
statement of the full costs of the arrangements desired before
entering into any contract with the funeral director. Also the
Federal regulations permit a mark-up of the cash disburse-
ment items (see 16 C.F.R. §453.3(f)) while the Board regula-
tions do not.

Unless or until the Board seeks and obtains a state exemp-
tion from the F.T.C. regulations consumers will be able to
seek enforcement of the Federal rules from the F.T.C. but
will have the advantage of being able to seek enforcement of
the equivalent State rules and other State regulations and laws
by recourse to the State Board, thus avoiding the necessity of
making complaints to two different enforcing agencies when
the complaints involve violations of both the Federal rules
and State laws or regulations concerning aspects of a funeral
directors activity which are not addressed by the federal regu-
lations.

Enforcing these proposed regulations may require the
Board to deal with an increased case load of consumer com-
plaints, but it is anticipated that once the new regulations are
understood by licensees they will be complied with. The Board
already inspects newly registered funeral homes for compli-
ance with its present requirement about the proper format for
itemized estimate forms, and will be able to verify at the same
time whether properly prepared price lists are available. In-
spectors from the Enforcement Bureau of the Division of
Consumer Affairs also perform periodic unannounced inspec-
tions of older installations and will be able to verify whether
these funeral parlors have the required price lists available
during such inspections.

Economic Impact

The proposed new rules impose no more economic burden
on licensees than that already imposed by the F.T.C. regula-
tions, that is, the cost of preparing and printing or typing the
required price lists. This cost may result in slightly increased
costs to consumers but it is anticipated that full disclosure of
prices will encourage price competition which will eventually
have a beneficial economic impact on the consumer. Under-
standing the full range of options available in planning a
funeral should enable the consumer to avoid making unneces-
sary and possibly financially burdensome choices about fu-
neral arrangements.

Enforcement of these proposals may involve increased costs
to the Board. However, where violations are found to exist
the Board is empowered by statute to collect costs of enforce-
ment in addition to the statutory penalties imposed. Thus the
costs of enforcement will be minimal compared to the overall
benefit to consumers that is expected to result from adoption
of these rules.

Full text of the proposed new rules follows.
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SUBCHAPTER 9. PREVENTION OF UNFAIR OR
DECEPTIVE ACTS AND PRAC-
TICES

13:36-9.1 Definitions

The following words and terms when used in this sub-
chapter, shall have the following meanings unless the context
clearly indicates otherwise. ‘‘Accounting year’’ refers to the
particular calendar year or other one year period used by a
funeral provider in keeping financial records for tax or ac-
counting purposes.

‘‘Alternative container’’ means a non-metal receptacle or
enclosure, without ornamentation or a fixed interior lining,
which is designed for the encasement of human remains and
which is made of cardboard, pressed-wood, composition ma-
terials (with or without an outside covering) or pouches of
canvas or other materials.

““Board’’ refers to the New Jersey State Board of Mortuary
Science.

‘“‘Cash advance item’’ means any item of service or mer-
chandise described to a purchaser as a ‘‘cash disbursement,”’
““accommodation,’” “‘cash disbursement,’’ or similar term. A
cash advance item is also any item obtained from a third party
and paid for by the funeral provider on the purchaser’s be-
half. Cash advance items may include, but are not limited to,
the following items: Cemetery or crematory services; pallbear-
ers; public transportation; clergy honoraria; flowers; musi-
cians or singers; nurses; obituary notices; gratuities and death
certificates.

*‘Casket’’ means a rigid container which is designed for the
encasement of human remains and which is usually con-
structed of wood, metal, or like material, and ornamented
and lined with fabric.

“‘Cremation’’ means heating process which incinerates hu-
man remains.

““Crematory’”> means any person, partnership or corpora-
tion that performs cremation and sells funeral goods.

“‘Direct cremation’” means a disposition of human remains
by cremation, without formal viewing, visitation, or cere-
mony with the body present.

“Funeral goods’> means goods which are sold or offered
for sale directly to the public for use in connection with
funeral services.

“Funeral provider’’ means any person, partnership or cor-
poration that sells or offers to sell funeral goods and funeral
services to the public and is a licensed practitioner of mortu-
ary science in the State of New Jersey.

“Funeral services’’ means any services which may be used
to care for and prepare deceased human bodies for burial,
cremation or other final disposition; and arrange, supervise or
conduct the funeral ceremony or the final disposition of de-
ceased human bodies.

‘‘Immediate burial’’ means a disposition of human remains
by burial, without formal viewing, visitation, or ceremony
with the body present, except for a graveside service.

“Outer burial container’ means any container which is
designed for placement in the grave around the casket includ-
ing, but not limited to, containers commonly known as burial
vaults, grave boxes, and grave liners.
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““Person’” means any individual, partnership, corporation,
association, government or governmental subdivision or
agency, or other entity.

“‘Services of funeral director and staff’’ means the services,
not included in prices of other categories in N.J.A.C. 13:36-
9.7 which may be furnished by a funeral provider in arranging
and supervising a funeral, such as conducting the arrange-
ments conference, planning the funeral, obtaining necessary
permits and placing obituary notices.

“Unfinished wood box’’ means an unornamented casket
made of wood which does not have a fixed interior lining.

13:36-9.2 Violations

It shall be a violation of the rules of this subchapter to
engage in unfair or deceptive acts or practices as defined
herein or to fail to comply with the preventive requirements
specified herein and failure to comply with such preventive
requirements may be deemed to be professional misconduct.

13:36-9.3 Failure to disclose required price information: An
unfair or deceptive practice

(a) In selling or offering to sell funeral goods or funeral
services to the public, it is an unfair or deceptive act or
practice for a funeral provider to fail to furnish price infor-
mation disclosing the cost to the purchaser for each of the
specific funeral goods and funeral services used in connection
with the disposition of deceased human bodies, including at
least the price of embalming, transportation of remains, use
of facilities, caskets, outer burial containers, immediate bur-
ials, or direct cremations, to persons inquiring about the pur-
chase of funerals. Any funeral provider who complies with
the preventive requirements in (b) below is not engaged in the
unfair or deceptive acts or practices defined here.

(b) To prevent the unfair or deceptive acts and practices
mentioned in (a) above as well as those defined in N.J.A.C,
13:35-9.15(a), funeral providers must comply with the provi-
sions of N.J.A.C. 13:35-9.4, 9.5, 9.6, 9.7 and 9.8.

13:36-9.4 Telephone price disclosures

(a) Funeral providers tell persons who call the funeral pro-
vider’s place of business and ask about the terms, conditions,
or prices at which funeral goods or funeral services are of-
fered, that price information is available over the telephone.

(b) Funeral providers shall tell persons who ask by tele-
phone about the funeral provider’s offerings or prices any
accurate information from the price lists described in
N.J.A.C. 13:36-9.5, 9.6 and 9.7 which reasonably answers the
question and any other information which reasonably answers
the question and which is readily available.

13:36-9.5 Casket price list

(a) Funeral providers shall give a printed or typewritten
price list to people who inquire in person about the offerings
or prices of caskets or alternative containers. The funeral
provider shall offer the list upon beginning discussion of, but
in any event before showing caskets. The list shall contain at
least the retail prices of all caskets and alternative containers
offered which do not require special ordering, enough infor-
mation to identify each, and the effective date for the price
list.

1. In lieu of a written list, other formats, such as note-
books, brochures, or charts may be used if they contain the
same information as would the printed or typewritten list,
displayed in a clear and conspicuous manner. Provided how-
ever, that funeral providers do not have to make a casket
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price list available if the funeral providers place on the general
price list, specified in N.J.A.C. 13:36-9.7, the information
which is required by this section.

(b) Funeral providers shall place on the list, whether a
printed or typewritten list, or on any other format is used, the
name of the funeral provider’s place of business and a caption
describing the list as a ‘‘casket price list”’.

13:36-9.6 Outer burial container price list

(a) Funeral providers shall give a printed or typewritten
price list to persons who inquire in person about outer burial
container offerings or prices. The funeral provider shall offer
the list upon beginning discussion of, but in any event before
showing the containers. The list shall contain at least the retail
prices of all outer burial containers offered which do not
require special ordering, enough information to identify each
container, and the effective date for the price listed.

1. In lieu of a written list, the funeral provider may use
other formats, such as notebooks, brochures, or charts, if
they contain the same information as the printed or typewrit-
ten list, displayed in a clear and conspicuous manner. Pro-
vided however, that funeral providers do not have to make an
outer burial container price list available if the funeral pro-
viders place on the general price list, specified in N.J.A.C.
13:36-9.7, the information which is required by this section.

(b) Funeral providers shall place on the list, whether a
printed or typewritten list or on any other format is used, the
name of the funeral provider’s place of business and a caption
describing the list as an ‘‘outer burial container price list.”’

13:36-9.7 General price list

(a) Funeral providers shall give a printed or typewritten
price list for retention to persons who inquire in person about
funeral arrangements or the prices of funeral goods or funeral
services. When people inquire in person about funeral ar-
rangements or the prices of funeral goods or funeral services,
the funeral provider shall offer them the list upon beginning
discussion either of funeral arrangements or of the selection
of any funeral goods or funeral services. This list shall contain
at least the following information:

1. The name, address, and telephone number of the funeral
provider’s place of business;

2. A caption describing the list as a ‘‘general price list’’;

3. The effective date for the price list; and

4. In immediate conjunction with the price disclosures re-
quired by (b) below, the statement: ‘“This list does not include
prices for certain items that you may ask us to buy for you,
such as cemetery or crematory services, flowers, and newspa-
per notices. The prices for those items will be shown on your
bill or the statement describing the funeral goods and services
you selected.”’

(b) Funeral providers shall include on the price list, in any
order, the retail prices (expressed either as the flat fee, or as
the price per hour, mile or other unit of computation) and the
other information specified below for at least each of the
following items, if offered for sale:

1. Forwarding of remains to another funeral home, to-
gether with a list of the services provided for any quoted
price;

2. Receiving remains from another funeral home, together
with a list of the services provided for any quoted price;

3. The price range for the direct cremations offered by the
funeral provider, together with a separate price for a direct
cremation where the purchaser provides the container; sepa-
rate prices for each direct cremation offered including an
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unfinished wood box or alternative container; and a descrip-
tion of the services and container (where applicable), included
in each price;

4. The price range for the immediate burials offered by the
funeral provider, together with a separate price for an imme-
diate burial where the purchaser provides the casket; separate
prices for each immediate burial offered including a casket or
alternative container; and a description of the services and
container (where applicable) included in that price;

5. Transfer of remains to funeral home;

6. Embalming;

7. Other preparation of the body;

8. Use of facilities for viewing;

9. Use of facilities for funeral ceremony;

10. Other use of facilities, together with a list of facilities
provided by any quoted price;

11. Hearse;

12. Limousine;

13. Other automotive equipment, together with a descrip-
tion of the automotive equipment provided for any quoted
price; and

14. Acknowledgement cards.

(¢) Funeral providers shall include on the price list in any
order, the following information:

1. Either of the following:

i. The price range for the caskets offered by the funeral
provider, together with the statement: ‘A complete price list
will be provided at the funeral home.”’; or

ii. The prices of individual caskets disclosed in the manner
specified by N.J.A.C. 13:3609.5; and

2. Either of the following:

i. The price range for the outer burial containers offered by
the funeral provider, together with the statement: ‘“‘A com-
plete price list will be provided at the funeral home.”’; or

ii. The prices of individual outer burial containers, dis-
closed in the manner specified by N.J.A.C. 13:36-9.6; and

3. The price for the services of funeral director and staff,
together with a list of the principal services provided for any
quoted price and, if the charge cannot be declined by the
purchaser, the statement: “This fee for our services will be
added to the total cost of the funeral arrangements you select.
(This fee is already included in our charges for direct crema-
tions, immediate burials, and forwarding or receiving re-
mains.)’’;

13:36-9.8 Statement of funeral goods and services selected

(a) Funeral providers shall give an itemized written state-
ment for retention to each person who arranges a funeral or
other disposition of human remains, at the conclusion of the
discussion of arrangements. This statement shall conform to
the requirements of N.J.A.C. 13:36-1.9.

(b) The itemized cash advance prices shall be given to the
extent known or reasonably ascertainable. If the cash advance
prices are not known or reasonably ascertainable, a good faith
estimate shall be given and a written statement of the actual
charges shall be provided before the final bill is paid.

(c) Funeral providers may give persons any other price
information in any other format, in addition to that required
by N.J.A.C. 13:36-9.5, 9.6 and 9.7 so long as the statement
required by this section is given when required.

13:36-9.9 Embalming provisions

(a) In seeking or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:
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1. Represent that State or local law requries that a deceased
person be embalmed when such is not the case;

2. Fail to disclose that embalming is not required by law
except in certain special cases.

(b) To prevent deceptive acts or practices mentioned in (a)
above, as well as the unfair or deceptive acts or practices
defined in N.J.A.C. 13:36-9.16 and 9.17(a), funeral providers
shall:

1. Not represent that a deceased person is required to be
embalmed for direct cremation, immediate burial, a funeral
using a sealed casket, or if refrigeration is available and the
funeral is without viewing or visitation and with a closed
casket when State or local law does not require embalming;
and

2. Place the following disclosure on the general price list,
required by N.J.A.C. 13:36-9.7, in immediate conjunction
with the price shown for embalming; ‘‘Except in certain spe-
cial cases, embalming is not required by law. Embalming may
be necessary, however, if you select certain funeral arrange-
ments, such as a funeral with viewing. If you do not want
embalming, you usually have the right to choose an arrange-
ment which does not require you to pay for it, such as direct
cremation or immediate burial.”’

13:36-9.10 Casket for cremation provisions

(a) In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

1. Represent that State or local law requires a casket for
direct cremations;

2. Represent that a casket (other than an unfinished wood
box) is required for direct cremations.

(b) To prevent the deceptive acts or practices mentioned in
(a) above, as well as the unfair or deceptive acts or practices
defined in N.J.A.C. 13:36-9.15(a), funeral providers shall
place the following disclosure in immediate conjunction with
the price range shown for direct cremations: ““If you want to
arrange a direct cremation, you can use an unfinished wood
box or an alternative container. Alternative containers can be
made of materials like heavy cardboard or composition mate-
rials (with or without an outside covering), or pouches of
canvas.”’ This disclosure only has to be placed on the general
price list if the funeral provider arranges direct cremations.

13:36-9.11 Outer burial container provisions

(a) In selling or offering to sell funeral goods and funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

1. Represent that State or local laws or regulations, or
particular cemeteries, require outer burial containers when
such is not the case;

2. Fail to disclose to persons arranging funerals that State
law does not require the purchase of an outer burial con-
tainer.

(b) To prevent the deceptive acts or practices mentioned in
(a) above, funeral providers must place the following disclo-
sure on the outer burial container price list, required by
N.J.A.C. 13:36-9.6 or, if the prices of outer burial containers
are listed on the general price list, required by N.J.A.C.
13:36-9.7, in immediate conjunction with those prices: ““In
most areas of the country, no state or local law makes you
buy a container to surround the casket in the grave. However,
many cemeteries ask that you have such a container so that
the grave will not sink in. Either a burial vault or a grave liner
will satisfy these requirements.’’
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13:36-9.12 General provisions on legal and cemetery
requirements

(a) In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for
funeral providers to represent that Federal, State or local
laws, or particular cemeteries or crematories, require the pur-
chase of any funeral goods or funeral services when such is
not the case.

(b) To prevent the deceptive acts or practices mentioned in
(a) above, as well as the deceptive acts or practices identified
in N.J.A.C. 13:36-9.9, 9.10 and 9.11, funeral providers shall
identify and briefly describe in writing on the statement of
funeral goods and services selected (required by N.J.A.C.
13:36-9.8) any legal, cemetery, or crematory requirement
which the funeral provider represents to persons as compel-
ling the purchase of funeral goods or funeral services for the
funeral which that person is arranging.

13:36-9.13 Provisions on preservative and protective value
claims

(a) In selling or offering to sell funeral goods or funeral
services to the public, it is a deceptive act or practice for a
funeral provider to:

1. Represent that funeral goods or funeral services will
delay the natural decomposition of human remains for a long-
term or indefinite time;

2. Represent that funeral goods have protective features or
will protect the body from gravesite substances when such is
not the case.

13:36-9.14 Cash advance provisions

In selling or offering to sell funeral goods and funeral
services to the public any cash advance items shall reflect the
actual cost to the funeral provider.

13:36-9.15 Required purchase of caskets for direct
cremations

(a) In selling or offering to sell funeral goods or funeral
services to the public, it is an unfair or deceptive act or
practice for a funeral provider, or a crematory, to require that
a casket other than an unfinished wood box be purchased for
direct cremation.

(b) To prevent the unfair or deceptive act or practice men-
tioned in (a) above, funeral providers must make ar unfin-
ished wood box or alternative container available for direct
cremations, if they arrange direct cremations.

13:36-9.16 Other required purchases

(a) In selling or offering to sell funeral goods or funeral
services, it is an unfair or deceptive act or practice for a
funeral provider to condition the furnishing of any funeral
good or funeral service to a person arranging a funeral upon
the purchase of any other funeral good or funeral service,
except as required by law or as otherwise permitted by this
section.

(b) To prevent the unfair or deceptive act or practice men-
tioned in (a) above, funeral providers shall:

1. Place the following disclosure in the general price list,
immediately above the price required by N.J.A.C. 13:36-
9.7(b) and (c): “‘the goods and services shown below are those
we can provide to our customers. You may choose only the
items you desire. If legal or other requirements mean you
must buy any items you did not specifically ask for, we will
explain the reason in writing on the statement we provide
describing the funeral goods and services you selected.”” Pro-
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vided, however, that if the charge for “‘services of funeral
director and staff’’ cannot be declined by the purchaser, the
statement shall include the sentence: ‘‘However, any funeral
arrangements you select will include a charge for our serv-
ices’’ between the second and third sentences of the statement
specified above herein; and

2. Place the following disclosure on the statement of fu-
neral goods and services selected, required by N.J.A.C. 13:36-
9.8: ‘““Charges are only for those items that are used. If we are
required by law to use any items, we will explain the reasons
in writing below.”

(¢) A funeral provider shall not violate this section by fail-
ing to comply with a request for a combination of goods or
services which would be impossible, impractical, or exces-
sively burdensome to provide.

13:36-9.17 Services provided without prior approval

(a) In selling or offering to sell funeral goods or funeral
services to the public, it is an unfair or deceptive act or
practice for any provider to embalm a deceased human body
for a fee unless:

1. State or local law or regulation requires embalming in
the particular circumstances regardless of any funeral choice
which the family might make; or

2. Prior approval for embalming (expressly so described)
has been obtained from a family member or other authorized
person; or

3. The funeral provider is unable to contact a family mem-
ber or other authorized person after exercising due diligence,
has no reason to believe the family does not want embalming
performed, and obtains subsequent approval for embalming
already performed (expressly so described). In seeking ap-
proval, the funeral provider shall disclose that a fee will be
charged if the family selects a funeral which requires embalm-
ing, such as a funeral with viewing, and that no fee will be
charged if the family selects a service which does not require
embalming, such as direct cremation or immediate burial.

(b) To prevent the unfair or deceptive acts or practices
mentioned in (a) above, funeral providers shall include on the
contract, final bill, or other written evidence of the agreement
or obligation given to the customer, the statement: ‘‘If you
selected a funeral which requires embalming, such as a funeral
with viewing you may have to pay for embalming. You do not
have to pay for embalming you did not approve if you se-
lected arrangements such as a direct cremation or immediate
burial. If we charged for embalming, we will explain why
below.”’

13:36-9.18 Retention of documents

To prevent the unfair or deceptive acts or practices speci-
fied in this subchapter, funeral providers shall retain and
make available for inspection by Board officials true and
accurate copies of the price lists specified in N.J.A.C. 13:36-
9.5, 9.6 and 9.7, as applicable, for at least one year after the
date of their last distribution to customers, and a copy of each
statement of funeral goods and services selected, as required
by N.J.A.C. 13:36-9.8 for at least six years from the date on
which the statement was signed, in conformity with N.J.A.C.
13:36-1.9.

13:36-9.19 Comprehension of disclosures

To prevent the unfair or deceptive acts or practices speci-
fied in this subchapter, funeral providers shall make all disclo-
sures required in a clear and conspicuous manner.
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(a)
DIVISION OF CONSUMER AFFAIRS

BOARD OF PROFESSIONAL
ENGINEERS AND LAND SURVEYORS

Misconduct
Enumeration of Prohibited Acts

Proposed Amendment: N.J.A.C. 13:40-3.1

Authorized By: New Jersey Board of Professional En-
gineers and Land Surveyors, Edward A. Taratko,
Jr., President.

Authority: N.J.S.A. 45:8-27 et seq.

Interested persons may submit in writing, data, views, or
arguments relevant to the proposal on or before July 5, 1984,
These submissions and any inquiries about submissions and
responses should be addressed to:

Rita Fielder, Executive Secretary

State Board of Professional Engineers and

Land Surveyors

1100 Raymond Boulevard, Room 319

Newark, New Jersey 07102
The Board of Professional Engineers and Land Surveyors
thereafter may adopt this proposal without further notice
(See: N.J.A.C. 1:30-3.5). This adoption becomes effective
upon publication in the Register of a notice of adoption.

This proposal is known as PRN 1984-311.

The agency proposal follows:

Summary

The proposed amendment would no longer prohibit a pro-
fessional engineer or land surveyor from advertising in a self-
laudatory manner, but would require that any claims of su-
periority used in advertising be accurate and capable of
substantiation.

The Board of Professional Engineers and Land Surveyors
was notified by the Federal Trade Commission (F.T.C.) that
the original rule, prohibiting advertising ‘‘in a self-laudatory
manner,”” might restrict legitimate competition by inhibiting
the free flow of truthful and relevant information about pro-
fessional engineering or land surveying services. The proposed
amendment is consistent with the formulation of a miscon-
duct rule found acceptable by the F.T.C. in an advisory opin-
ion to the American Academy of Ophthamology.

The Board views the suggested changes to impose no detri-
ment to the public nor to result in any diminished capacity to
investigate and prohibit misleading or deceptive advertising.

Social Impact

The proposed amendment would expand the scope of per-
missible advertising by professional engineers and land sur-
veyors while continuing to assure that such advertising is
accurate and does not misrepresent the professional qualifica-
tions or skills of the licensees. It will be a benefit to the
consumer by improving the quantity and quality of informa-
tion available about a professional engineer or land surveyor’s
services or expertise to better enable the consumer to make an
informed choice from among those offering services.
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Economic Impact
The proposed amendment should have no economic impact
other than what might be associated with better informed
decision making in choosing professional engineering or land
surveying services.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

SUBCHAPTER 3. MISCONDUCT

13:40-3.1 Enumeration of prohibited acts

(a) Misconduct in the practice of professional engineering
or land surveying shall include, without limitation:

(a)-(g) Renumbered as 1.-7. (No change in text).

3. Advertising his work or merit [in a self-laudatory man-
ner] using claims of superiority which cannot be substanti-
ated.

4.-7. (No change in text.)

TRANSPORTATION
(b)

TRANSPORTATION OPERATIONS
Electrical Bureau

Proposed Readoption: N.J.A.C. 16:26

Authorized By: John P. Sheridan Jr., Commissioner,
Department of Transportation.
Authority: N.J.S.A. 27:1A-5, 27:1A-6 and 52:14B-1.1

et seq.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers

Administrative Practice Officer

Department of Transportation

1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625
At the close of the period for comments, the Department of
Transportation may adopt this proposal with minor changes
not in violation of the rule making procedures at N.J.A.C.
1:30-3.5. Under Executive Order No. 66(1978), this rule had
an established expiration date of January 19, 1984. The re-
adoption of the rule becomes effective upon publication of
the notice of the readoption by the Office of Administrative
Law.

This proposal is known as PRN 1984-293.

The agency proposal follows:
Summary

In accordance with the ‘‘sunset’” provisions of Executive
Order No. 66(1978), the Department ot Transportation pro-
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poses to readopt Chapter 26 of N.J.A.C. 16, concerning the
operations of the Electrical Bureau within the Department of
Transportation. These rules were filed and became effective
prior to September 1, 1969 and further amended June 4, 1981
at 13 N.J.R. 152(b) and 372(a).

The rules provide the basic principles concerning the release
of traffic signal information, drawbridge operations and re-
imbursed highway safety lighting.

N.J.A.C. 16:26 is summarized as follows:

Subchapter 1, ‘“‘Release of Traffic Signal Information”’,
outlines the procedures to be followed in the release of traffic
signal information.

Subchapter 2, “‘Drawbridge Operations’’, describes the op-
eration of drawbridges and cite the applicable regulations
governing drawbridge operations.

Subchapter 3, ‘‘Reimbursed Highway Safety Lighting’’,
outlines the procedures to be followed in the commitment of
State funds to counties and municipalities for the mainte-
nance of street lighting.

The Department finds these rules adequate, necessary and
required for the efficient operation of the Electrical Bureau.

Social Impact
The proposed readoption is expected to have no new or
additional social impact since the counties and municipalities
have been complying with the present rules and there are no
newly proposed amendments.

Economic Impact
The proposed readoption will have no increased economic
impact on State or local government since fees which are
applicable, already apply and the readoption contains no pro-
posed amendments.

Full text of the rules proposed for readoption appears in the
New Jersey Administrative Code at N.J.A.C. 16:26.

(a)

TRANSPORTATION OPERATIONS

Restricted Parking and Stopping
Route 4 in Englewood

Proposed Amendments: N.J.A.C.
16:28A-1.4

Authorized By: John P. Sheridan Jr., Commissioner,
Department of Transportation.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-138.1 and
39:4-199.

Interested persons may submit in writing data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625
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At the close of the period for comments the Department of
Transportation thereafter may adopt this proposal with minor
changes, not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Upon adoption of this rule a notice of the
adoption shall be published in the Register. The adopted rule
shall become effective upon publication of that notice of
adoption in the Register.
This proposal is known as PRN 1984-298.

The agency proposal follows:

Summary

The proposed amendment will establish ‘‘no parking bus
stop’’ zones along Route 4 in Englewood City, Bergen County
for the safe on/off loading of passengers at bus stops, the safe
and efficient flow of traffic and the enhancement of public
safety.

Based upon request from the local officials the Depart-
ment’s Bureau of Traffic Engineering and Safety Programs
conducted a traffic investigation. The results of that investiga-
tion substantiated the establishment of ‘‘no parking bus stop®’
zones.

The Department therefore proposes to amend N.J.A.C.
16:28A-1.4 in compliance with the request from local officials
and the results of the traffic investigation.

Social Impact
The proposed amendment will restrict parking along Route
4 in the area designated for the safe and efficient flow of
traffic, the enhancement of safety and the safe on/off loading
of passengers at the designated bus stops in Englewood City,
Bergen County. Appropriate signs will be installed advising
the motoring public.

Economic Impact
The Department and local officials will incur direct and
indirect costs for their workforce for mileage, personnel and
equipment requirements. The local officials will install appro-
priate signs designating ‘‘no parking bus stop’’ zones. Motor-
ists in violation of the rule will be assessed the appropriate
fine.

Full text of the proposal follows (additions indicated in
boldface thus).

16:28A-1.4 Route 4 in Englewood

(a) (No change.)

(b) The certain parts of State highway Route 4 described in
this subsection shall be designated and established as “‘no
parking’’ zones where parking is prohibited at all times. In
accordance with the provisions of N.J.S.A. 39:4-199 permis-
sion is granted to erect appropriate signs at the following
established bus stops:

1.-11. (No change.)

12.-13. (Proposed at 16 N.J.R. 854(a).)

14. Along the eastbound (southerly) side in Englewood
City, Bergen County:

i. Grand Avenue — (Mid-block):

(1) Beginning 775 feet west of the westerly curbline of the
Grand Avenue and extending 135 feet westerly thereof,
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(a)

TRANSPORTATION OPERATIONS

Restricted Parking and Stopping
Route 7

Proposed Amendment: N.J.A.C. 16:28A-1.6

Authorized By: John P. Sheridan Jr., Commissioner,
Department of Transportation.
Authority: N.I.S.A. 27:1A-5, 27:1A-6 and 39:4-197.5.

Interested persons may submit in writing data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625

At the close of the period for comments the Department of
Transportation thereafter may adopt this proposal, with mi-
nor changes not in violation of the rulemaking procedure at
N.J.A.C. 1:30-3.5. Upon adoption of this rule, a notice of the
adoption shall be published in the Register. The adopted rules
shall become effective upon publication of that notice of
adoption in the Register.
This proposal is known as PRN 1984-300.

The agency proposal follows:

Summary

This proposed amendment will establish restricted parking
spaces along Route 7 (No. 221 and No. 228 Washington
Avenue) in the Town of Belleville, Essex County for the
exclusive use of handicapped persons who have been issued
special Vehicle Identification cards.

Based upon request from local officials, the Department’s
Bureau of Traffic Engineering and Safety Programs con-
ducted a traffic investigation. The investigation proved that
the parking restrictions were warranted.

The Department therefore proposes to amend N.J.A.C.
16:28A-1.6 in compliance with the request from local officials
and the traffic investigation.

Social Impact

The proposed amendment will restrict parking in the areas
designated to persons other than the handicapped thus, af-
fording parking in special areas for accessibility to establish-
ments. It will please the handicapped to see that their best
interests are being cared for.

Appropriate signs will be erected to advise the motoring
public.

Economic Impact
The Department and local officials will incur direct and
indirect costs for its workforce for mileage, personnel and
equipment requirements. The Department will bear the costs
for the installation of signs.
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Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

16:28A-1.6 Route 7

(a) (No change.)

(b) The certain parts of State highway Route 7 described in
[(b) of] this section shall be [, and hereby are,] designated and
established as restricted parking space for the use of persons
who have been issued special Vehicle Identification cards by
the Division of Motor Vehicles in accordance with N.J.S.A.
39:4-197.5.

1. Restricted parking in the Town of Belleville, Essex
County:

i. Along the west side (#221 Washington Avenue):

(1) Beginning at a point 44 feet from the southerly curb line
of Academy Street and extending 22 feet southerly therefrom.

[1. Restricted parking:

i. Along the east side of Route 7 (228 Washington Avenue)
in the Town of Bellview, County of Essex beginning at a point
45 feet from the northerly curb line of Academy Street and
beginning 23 feet northerly feet northerly therefrom.]

ii. Along the east side (#228 Washington Avenue):

(2) Beginning at a point 45 feet from the northerly curb line
of Academy Street and extending 22 feet northerly therefrom.

(b)

TRANSPORTATION OPERATIONS

Restricted Parking and Stopping
Routes in the National System of Interstate
and Defense Highways in New Jersey

Proposed New Rule: N.J.A.C. 16:28A-1.99

Authorized By: John P. Sheridan Jr., Commissioner,
Department of Transportation.
Authority: N.J.S.A. 27:1A-5, 27:1A-6 and 39:4-138.1

Interested persons may submit in writing data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625

At the close of the period for comments the Department of
Transportation may adopt this proposal with any minor
changes not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Upon adoption of this rule, a notice of the
adoption shall be published in the Register. The adopted rule
shall become effective upon publication of that notice of
adoption in the Register.
This proposal is known as PRN 1984-292,

The agency proposal follows:
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Summary

This new rule will establish ‘““no stopping or standing’’
zones along Routes in the National System of Interstate and
Defense Highways in New Jersey, except in cases of emer-
gency due to mechanical failure, tire trouble, lack of fuel or
other emergencies involving the vehicle or their occupants.

Based upon requests from the State Police and the accident
statistical rate the Department’s Bureau of Traffic Engineer-
ing and Safety Programs conducted traffic investigations. The
investigations proved that the establishment of “‘no stopping
or standing’’ zones were warranted.

The Department therefore proposes a new rule as N.J.A.C.
16:28A-1.99.

Appropriate signs will be erected to advise the motoring
public.

Social Impact
This new rule will restrict stopping or standing along
Routes in the National System of Interstate and Defense
Highways in New Jersey, except in cases of emergencies and
for the safe and efficient flow of traffic and the enhancement
of safety along the highway system.

Economic Impact
The Department will incur direct and indirect costs for its
workforce for mileage, personnel, equipment requirements
and the installation of signs. Motorists who violate the regula-
tions will be assessed the appropriate fine.

Full text of the proposed new rule follows.

16:28A-1.99 Routes in the National System of Interstate and
Defense Highways in New Jersey

(a) Under the provisions of N.J.S.A. 39:4-138.1 the certain
parts of the National System of Interstate and Defense High-
ways described in this section shall be designated ‘¢‘“NO STOP-
PING OR STANDING”’ zones where stopping or standing is
prohibited at all times except in case of emergencies due to
mechanical breakdown, tire trouble, lack of fuel, or other
emergencies involving the vehicle or their occupants, the fol-
lowing regulation is promulgated.

1. No stopping or standing:

i. Along both sides of any Route in the National System of
Interstate and Defense Highways in New Jersey, including all
ramps and connections which are under the jurisdiction of the
Commissioner of Transportation, except in case of emergen-
cies or in areas specifically designated for Parking where
Turnouts or Rest Areas have been provided.

(a)

TRANSPORTATION OPERATIONS

Miscellaneous Traffic Rules
Through Streets Stop and Yield Intersections
Route 56 (Landis Avenue)

Proposed Amendment: N.J.A.C. 16:30-2.1

Authorized By: John P. Sheridan Jr., Commissioner,
Department of Transportation.
Authority: N.J.S.A. 27:1A-5, 27:1A-6 and 39:4-140.
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Interested persons may submit in writing data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625

At the close of the period for comments, the Department of
Transportation thereafter may adopt this proposal with any
minor changes not in violation of the rulemaking procedures
at N.J.A.C. 1:30-3.5. Upon adoption of this rule, a notice of
the adoption shall be published in the Register.

The adopted rule shall become effective effective upon pub-
lication of that notice of adoption in the Register.

This proposal is known as PRN 1984-299.

The agency proposal follows:

Summary

The proposed amendment will establish a ‘‘through street”
of Route 56 (Landis Avenue Route 77 to Route 55 Freeway)
Upper Deerfield, Deerfield and Pittsgrove Townships, City of
Vineland, Cumberland and Salem Counties.

On November 10, 1983, the Commissioner of Transporta-
tion took over as part of the State Highway System, Landis
Avenue, beginning at the intersection of New Jersey Route 77
and Landis Avenue and Carlls Corner, in the Township of
Upper Deerfield, County of Cumberland, and extending gen-
erally in an easterly direction through the Townships of Upper
Deerfield and Deerfield, in the County of Cumberland and
the Township of Pittsgrove in the County of Salem to its
terminus on the eastside of Route 55 Freeway, in the City of
Vineland in the County of Cumberland, a distance of approx-
imately 7.76 miles. This roadway was designated as New Jer-
sey State highway Route 56.

In accordance with N.J.S.A. 39:4-140, Route 56 is desig-
nated a ‘‘through street”’.

The Department therefore, proposes to amend N.J.A.C.
16:30-2.1.

A notice of the take over was published on January 3, 1984
at CITE 16 N.J.R. 56(b).

Social Impact
This amendment will have no significant social impact.

Economic Impact
The Department will incur direct and indirect costs for its
workforce for mileage, personnel and equipment require-
ments.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

16:30-2.1 Through street designation of State highways.

(a) These State highway routes, for their entire lengths, in
the counties as described [herein,] in this section, shall be [and
hereby are] designated and established as “‘through streets”
where ‘‘stop”” or ‘‘yield” signs shall be installed on the near
right side of each intersection roadway.

1.-120. (No change.)

121. Route 56: Cumberland and Salem counties;

(b) (No change.)
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TREASURY-TAXATION
(a)

DIVISION OF TAXATION

Corporation Business Tax
Urban Enterprise Zones; Qualified Business;
Exemption; Credits

Proposed New Rules: N.J.A.C. 18:7-3.17,
4.17 and 15.1 through 15.5

Authorized By: John R. Baldwin, Director, Division of
Taxation.

Authority: P.L. 1983, ¢.303, section 22 (N.J.S.A.
52:27H-81) and N.J.S.A. 54:10A-27.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

50 Barrack Street, CN 269

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice
of adoption.

This proposal is known as PRN 1984-304.

The agency proposal follows:

Summary

The New Jersey Urban Enterprise Zones Act, Chapter 303,
Laws of 1983, N.J.S.A. 52:27H-60, et seq., approved August
15, 1983, provides for the establishment of up to ten urban
enterprise zones in urban areas suffering from high unem-
ployment and economic distress.

The Urban Enterprise Zone Authority, in designating enter-
prise zones, may grant corporate tax benefits to ‘‘qualified
businesses.”’ Qualified businesses are businesses existing in an
enterprise zone when established, or which have moved into
or been started within, the geographical limits of an enterprise
zone.

Qualified businesses must meet other requirements, such as
employing persons who are residents of an urban enterprise
zone municipality, or who are unemployed or dependent upon
public assistance.

A qualified business which has more employees within an
enterprise zone than at all other places of business in New
Jersey may be given an exemption from the corporation busi-
ness tax on net worth. The exemption will continue for as long
as the business and the enterprise zone coexist.

A qualified business may also be entitled to an employee
tax credit against the total corporation tax liability for new
full-time employees hired in the previous year and employed
for at least six consecutive months in the tax year. The credit
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is either $1,500.00 or $500.00 for each new employee working
within the zone.

The $1,500.00 credit applies to each new employee who
resides in the municipality containing the enterprise zone, and
who also was either unemployed for at least 90 days or depen-
dent upon public assistance as his primary source of income at
the time of employment.

The $500.00 credit applies if the new employee does not
meet these qualifications, but is a resident of any municipality
which contains an enterprise zone, and also was not employed
in the municipality containing the enterprise zone in which he
is being hired, immediately before being hired.

The tax credits cannot exceed 50 percent of the total corpo-
rate tax liability for any year, but any excess tax credits may
be carried forward until exhausted.

Social Impact

The purpose of the Urban Enterprise Zoies Act is to en-
courage employers to continue business in an urban enterprise
zone, or to start new businesses in these zones. It is antici-
pated that the zones will stimulate economic activity in the
inner cities by creating jobs, decreasing unemployment and
public assistance, encouraging new commercial construction,
and raising the income level of residents of the municipalities
involved. It is also expected that the urban enterprise zones
will help end the progressive decay which is continuing to
damage several New Jersey municipalities.

Economic Impact

The Urban Enterprise Zones Act should produce additional
income from purchases within the municipalities by newly
employed persons, from taxes paid by these new employees,
from stimulation of other businesses furnishing labor and
materials to new construction in zones, and from expansion
of money and income in the area of each municipality in-
volved. The amount of economic benefit cannot realistically
be estimated. The terms of the law are carefully set out to
limit any tax benefits to businesses which continue or expand
in the zone, or which hire new employees, and do not simply
hire away persons already employed elsewhere in the area.
Most of the benefits are aimed at increasing employment
among the unemployed and those on welfare, which will bene-
fit not only these new employees but also their families. At
best, the zones may result in the turn around of the present
decay of inner cities and a beginning of new economic growth
in these areas.

Full text of the proposed new rules follows.

18:7-3.17 Enterprise zone employees tax credits

See N.J.A.C. 18:7-15 for credits against the total tax appli-
cable for ‘““qualified businesses’’ located within ‘‘urban enter-
prise zones.”’

18:7-4.17 Urban enterprise zones

See N.J.A.C. 18:7-15 for possible changes in the net worth
tax for qualified businesses located in an urban enterprise
Zone.

SUBCHAPTER 15. URBAN ENTERPRISE ZONES ACT

18:7-15.1 General

(a) The New Jersey Urban Enterprise Zones Act, Chapter
303, Laws of 1983, N.J.S.A. 52:27THG-60, et seq., approved
August 15, 1983, provides for the establishment of up to ten
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urban enterprise zones in urban areas suffering from high
unemployment and economic distress. Zones are designated
by an Urban Enterprise Zone Authority. The Authority may
grant certain corporation tax and other tax benefits to busi-
nesses existing in, or formed in, enterprise zones, which have
met the definition of a qualified business. This subchapter of
the corporation tax rules sets forth the possible benefits, the
necessary definitions, and the procedures for qualifying for
any or all of these corporation tax benefits.

(b) No business can obtain tax benefits under this subchap-
ter unless it meets the definition of a ‘‘qualified business’’ in
N.J.A.C. 18:7-15.2.

18:7-15.2 Definitions

The following words and terms, when used in this subchap-
ter shall have the following meanings, unless the context
clearly indicates otherwise.

A “‘qualified business’’ means either:

1. An entity authorized to do business in New Jersey
which, at the time of designation as an enterprise zone, is
engaged in the active conduct of a trade or business in that
zone; or

2. An entity which, after that designation but during the
designation period of 20 years, becomes newly engaged in the
active conduct of a trade or business in that zone, and has at
least 25 percent of its full-time employees employed at a
business location in the zone, who meet at least one of the
following criteria:

i. Resident within the zone or within the municipality
within which the zone is located;

ii. Either unemployed, while residing in New Jersey, for at
least one year prior to being hired, or recipients of New Jersey
public assistance programs, for at least one year prior to being
hired;

iii. Determined to be economically disadvantaged pursuant
to the Jobs Training Partnership Act, P.L. 97-300 (29 United
States Code 1501, et seq.). Section 1503(8) of that Act defines
this term as follows:

“The term ‘economically disadvantaged’ means an individ-
ual who (A) receives, or is a member of a family which
receives, cash welfare payments under a Federal, State, or
local welfare program; (B) has, or is a member of a family
which has, received a total family income for the six-month
period prior to application for the program involved (exclu-
sive of unemployment compensation, child support payments,
and welfare payments) which, in relation to family size, was
not in excess of the higher of (i) the poverty level determined
in accordance with criteria established by the Director of the
Office of Management and Budget, or (ii) 70 percent of the
lower living standard income level; (C) is receiving food
stamps pursuant to the Food Stamp Act of 1977; (D) is a
foster child on behalf of whom State or local government
payments are made; or (E) in cases permitted by regulations
of the Secretary (U.S. Secretary of Labor), is an adult handi-
capped individual whose own income meets the requirements
of clause (A) or (B), but who is a member of a family whose
income does not meet such requirements.’’

“Enterprise zone’’ or ‘‘zone’’ means an urban enterprise
zone designated by the Urban Enterprise Zone Authority un-
der N.J.S.A. 52:27H-60, et seq.

““Qualifying municipality’”’ means any municipality in
which there was, in the last full calendar year immediately
preceding the year in which the municipality makes applica-
tion for enterprise zone designation, an annual average of at
least 2,000 unemployed persons, and in which the municipal
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average annual unemployment rate for that year, exceeded the
State average annual unemployment rate; except that any
municipality which qualifies for State aid pursuant to P.L.
1978, c.14 (C. 52:27D-178, et seq.) shall qualify if its munici-
pal average unemployment rate for that year exceeded the
State average annual unemployment rate. The annual average
of unemployed persons and the average annual unemploy-
ment rates shall be estimated for the relevant calendar year by
the Office of Labor Statistics, Division of Planning and Re-
search of the State Department of Labor.

18:7-15.3 New worth tax benefits

Section 17 of the Urban Enterprise Zones Act is applicable
to a qualified business in an enterprise zone, only if the Urban
Enterprise Zone Authority specifically made section 17 appli-
cable when the enterprise zone was designated. Section 17
provides that any qualified business (as defined in N.J.A.C.
18:7-5.2) employing a larger number of persons at a place of
business within a designated enterprise zone than at all other
places of business of the taxpayer within New Jersey, shall be
exempt from the net worth tax under N.J.S.A. 54:10A-5(a)
and from the tax imposed by N.J.S.A. 54:10A-5(f) for a
period of 20 tax years from the date of designation of the
enterprise zone, or for a period of 20 tax years from the date
upon which the taxpayer first became subject to the Corpora-
tion Business Tax Act (N.J.S.A. 54:10A-1, et seq.), whichever
date is later. The 20 year benefit period, once properly
granted, is not affected by the termination of the enterprise
zone after 20 years. The net worth tax exemption applies to
any tax year during the 20 year benefit period during which
the qualified business is carried on in an enterprise zone for at
least one day. The provisions for this section are subject to the
phase-out of the net worth tax under N.J.S.A. 54:10A-5(a).

18:7-15.4 Credits against total tax for new employees in
Urban Enterprise Zones

(a) Section 19 of the Urban Enterprise Zone Act is applica-
ble to a qualified business in an enterprise zone, only if the
Urban Enterprise Zone Authority specifically made section 19
applicable when the enterprise zone was designated. Under
section 19, any qualified business (as defined in N.J.A.C.
18:7-15.2) which is actively engaged in the conduct of a busi-
ness from a location within an enterprise zone (as defined in
N.J.A.C. 18:7-15.2), which business in that location consists
primarily of manufacturing or other business which is not
primarily considered as a retail sales business, or as a ware-
housing business, shall receive an enterprise zone employees
tax credit against the amount of tax imposed under N.J.S.A.
54:10A-5. The credit shall only be available for new employ-
ees hired on or after the date of designation of the enterprise
zone, or the date of commencement of business in the enter-
prise zone, whichever is later.

(b) A credit against the tax of $1,500.00 shall be allowed
for each new employee employed at that location who is a
resident of the qualifying municipality (as defined in
N.J.A.C. 18:7-15.2) in which the designated enterprise zone is
located, who was, immediately before employment by the
taxpayer, unemployed for at least 90 days, or dependent upon
public assistance as the primary source of income. Further
qualifications for this benefit are in (d) below.

(c) A credit against the tax of $500.00 shall be allowed for
each employee employed at that location who is a resident of
any qualifying municipality in which a designated enterprise
zone is located, who does not meet the requirements of
N.J.A.C. 18:7-15.4(b), and who was not, immediately before
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employment by the taxpayer, employed at a location within
the qualifying municipality in which the qualified business is
located. Further qualifications for this credit are in (d) below.

(d) The enterprise zone employee tax credits provided in (b)
and (c) above, shall be allowed in the tax year immediately
following the tax year in which the new employee was first
employed by the taxpayer, but shall only be allowed if the
employee for whom credit is claimed was employed by the
taxpayer for at least six continuous months during the tax
year for which the credit is claimed. The credit shall be per-
mitted in any tax year of a 20 year period from the date of
designation of the enterprise zone, or in any tax year of a
period of 20 tax years from the date within that designation
period upon which the taxpayer is first subject to the corpora-
tion business tax under N.J.S.A. 54:10A-1, et seq., whichever
is later. The termination of designation as an enterprise zone
at the end of the 20 year designation period shall not termi-
nate the eligibility period under this section.

(e) Enterprise zone employee tax credits under this section
shall not reduce the taxpayer’s tax liability under N.J.S.A.
54:10A-1, et seq. in any tax year by more than 50 percent of
the amount otherwise due, but any unused credits may be
carried forward by the taxpayer to the next succeeding tax
year and be applied against 50 percent of that year’s tax, but
not beyond the 20 year totals set forth in (d) above.

18:7-15.5 Qualification for benefits

(a) There is no formal procedure for registration as a quali-
fied business for the purpose of obtaining the corporation tax
benefits. However, each annual CBT-100 Corporation Busi-
ness Tax Return which claims any urban enterprise zone cor-
poration tax benefits must include proof that it is a qualified
business. This proof may consist of a certificate or other
proof of status as a qualified business for sales tax purposes
under N.J.A.C. 18:7-31. If a sales tax certificate or some
other form of proof has not been obtained, the taxpayer
should attach a statement setting forth how it qualifies as a
“‘qualified business’’ as defined in N.J.A.C. 18:7-15.2, with
sufficient detail to permit verification by the Division of Tax-
ation.

(b) For the purpose of the exemption from all net worth
tax described in N.J.A.C. 18:7-15.3, the qualified business
must have more employees at the place or places of business
in an enterprise zone than the total number of employees at all
other places of business in New Jersey on the last day of its
accounting period. If this qualification is met, the qualified
business is exempt from the net worth tax.

(a)

DIVISION OF TAXATION

Corporation Business Tax
International Banking Facilities

Proposed Amendments: N.J.A.C. 18:7-4.1,
and 5.2

Proposed New Rules: N.J.A.C. 18:7-8.16
and 18:7-16.1 through 16.5
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Authorized By: John R. Baldwin, Director, Division of
Taxation.
Authority: N.J.S.A. 54:10A-27 and P.L. 1983, ¢.422.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquires about submissions and
responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

50 Barrack Street, CN 269

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice
of adoption.

This proposal is known as PRN 1984-297.

The agency proposal follows:

Summary

P.L. 1983, c.422, approved January 5, 1984, amended parts
of the Corporation Business Tax Act, N.J.S.A. 54:10A-4, 6
and 34, to provide special treatment for International Bank-
ing Facilities (IBF’s). Federal law permits the creation of
IBF’s as separate entities within banks in the United States, to
allow equal competition with foreign banks and to encourage
United States banks with off-shore facilities to establish some
of these facilities in this country. The statute is similar to New
York law, and will provide an opportunity for New Jersey
banks to compete.

IBF’s are limited to taking deposits from and providing
loans and services to, foreign residents, foreign businesses,
other [BF’s and similar entities which are essentially off-shore
banking facilities. The IBF’s are free of most of the interest
rate and reserve requirements of the Federal Controller of the
Currency, the Federal Reserve Board of Governors and the
Federal Deposit Insurance Corporation. They are now also
becoming exempt from most taxes, Federal or state.

The proposed amendments would permit banks to exclude
their IBF net worth from the bank’s net worth tax, and their
IBF net income from the bank’s tax on entire net income.
Provision is also made for allocation of income of banks with
IBF’s which have non-New Jersey net income. The adjust-
ments are made from the base year of 1981, the first year
IBF’s were permitted under Federal law.

The proposed new rules contain procedures for computing
the deductions and exclusions, and contain definitions and
other information which will assist taxpayers in preparing the
necessary bank corporate business tax returns.

Social Impact
The IBF statute and proposed rules are intended to help
New Jersey banks in the rapidly expanding field of interna-
tional banking. It is expected that banks will increase their
assets and income, expand their employment and increase
their assets available for domestic as well as foreign loans,
through the establishment and growth of IBF’s.

Economic Impact
The economic impact of the amended statute and the pro-
posed rules cannot be easily computed. There may be an
immaterial net tax loss to the extent that New Jersey banks
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establish IBF’s, and will not pay tax on the IBF activities.
However, there will be an increase in employment by the
banks, and there may be increases in other bank activities,
which should more than offset these losses. At present it is not
known how many banks will establish IBF’s or how extensive
they will be.

Full text of the proposal follows (additions indicated in
boldface thus).

18:7-4.1 “‘Entire net worth’’; definition; computation

(a)-(b) (No change.)

(¢) In the case of banking corporations which have interna-
tional banking facilities as defined in N.J.A.C. 18:7-8.16, net
worth shall be reduced by the amount of retained earnings of
the international banking facility. For purposes of valuation
of an international banking facility, the taxpayer shall prepare
an information return for the 1981 accounting year, as though
the international banking facility was in operation for the
entire year, and the definitions enacted by P.L. 1983, c.422
were in effect for 1981 as set forth in said chapter. The
retained earnings accumulated over the life of such interna-
tional banking facility, beginning with the net worth accumu-
lated for the taxpayer’s 1981 Corporation Business Tax Re-
turn, shall be reduced by the pro rata share of dividends paid,
and by the pro rata share of federal income tax paid or
payable for each tax year. (See: Subchapter 16 regarding
international banking facilities.)

Example for Calendar Year Taxpayer

January 1, 1981

1. Total net worth of taxpayer $1,000,000
2. Net worth of international banking
facility (IBF) -0-
December 31, 1981
3. 1981 Net income before deduction for
dividends and Federal income tax 500.000
4. 1981 IBF income before deduction for
dividends and Federal income tax 50,000
(Note: IBF pro rata share is 10 percent)
5. 1981 Dividends $200,000; Income tax
$50,000 Total 250,000
6. 1981 Net income after deduction for
dividends and income tax 250,000
7. 1981 IBF income after deduction for
dividends and income tax (10 percent
of line 6) 25,000
December 31, 1981
8. Total net worth $1,000,000 + 250,000 1,250,000
9. IBF net worth -0- + $25,000 25,000
10. Total net worth less IBF net worth $1,225,000
January 1, 1982
1. Total net worth of taxpayer $1,250,000
2. Net worth of international banking
facility (IBF) 25,000
December 31, 1982
3. 1982 Net income before deduction for
dividends and Federal income tax 600,000

(CITE 16 N.J.R. 1328)
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4, 1982 IBF income before deduction for

dividends and Federal income tax 90,000
(Note: IBF pro rata share is 15 percent)
S. 1982 Dividends $220,000; Income tax
$60,000 Total 280,000
6. 1982 Net income after deduction for
dividends and income tax 320,000
7. 1982 IBF net income after deduction for
dividends and income tax (15 percent of
line 6) 48,000
January 1, 1983
8. Total net worth $1,250,000 + 320,000 1,570,000
9, IBF net worth $25,000 + 48,000 73,000
10. Total net worth less IBF net worth $1,497,000

18:7-5.2 Entire net income; how computed

““Taxable income before net operating loss deduction and
special deductions,’” hereinafter referred to as Federal taxable
income, is the starting point in the computation of the entire
net income. After determining Federal taxable income, it
must be adjusted as follows:

(a) Add to Federal taxable income:

1.-12. (No change.)

(b) Deduct from Federal taxable income:

1.-6. (No change.)

7. Any banking corporation which is operating an interna-
tional banking facility (IBF) as part of its business may ex-
clude the eligible net income of the IBF, as herein described,
from its entire net income, as follows:

i. Any deductions under this section can only be claimed to
the extent that they are not deductible in determining Federal
taxable income, or not deductible under N.J.S.A. 54:10A-
4(k)(1) through (3).

ii. The eligible net income of an IBF is the amount of
income remaining after subtracting the applicable expenses,
as defined by iv. below.

iii. Eligible gross income is the gross income derived from
an IBF. This will include gross income derived from the fol-
lowing:

(1) Making, arranging for, placing or carrying loans to
foreign persons, provided, however, that in the case of a
foreign person which is an individual, or which is a foreign
branch of a domestic corporation (other than a bank), or
which is a foreign corporation or foreign partnership which is
controlled, by one or more domestic corporations (other than
banks), domestic partnerships or resident individuals, all the
proceeds of the loan are for use outside of the Untied States;

(2) Making or placing deposits with foreign persons which
are banks or foreign branches of banks (including foreign
subsidiaries) or foreign branches of the taxpayers or with
other international banking facilities; or

(3) Entering into foreign exchange or hedging transactions
relating to any transactions under (1) and (2) above or (4)
below.

(4) Any other activities which an IBF may be, at any time,
authorized to engage in by Federal or state law, the Board of
Governors of the Federal Reserve, the Comptroller of the
Currency, the New Jersey Banking Commission, or any other
authority.

iv Applicable expenses are any expenses or deductions
which are directly or indirectly attributable to eligible gross
income as defined in iii. above.

(See: Subchapter 16 regarding international banking facili-
ties.)
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18:7-8.16 Allocation: International Banking Facilities

Any banking corporation, having an international banking
facility, which maintains a regular place of business (other
than a statutory office) outside of New Jersey, which elects to
take the exclusion from net worth provided by N.J.A.C. 18:7-
4.1(c), or the deduction from entire net income provided by
N.J.A.C. 18:7-5.2(b)7, shall complete the allocation factor
under N.J.A.C. 18:7-8.1, et seq. in the usual way. For the
purpose of allocation, however, all amounts attributable, di-
rectly or indirectly, to the production of the eligible net in-
come of an international banking facility as defined in
N.J.A.C. 18:7-16.1, shall be included in both the numerator
and the denominator of the fractions described in N.J.A.C.
18:7-8.1, et seq., whether or not such international banking
facility income amounts are otherwise attributable to New
Jersey.

(See: Subchapter 16 regarding international banking facili-
ties.)

Full text of the proposed new rules follows.

SUBCHAPTER 16. INTERNATIONAL BANKING FA-
CILITIES

18:7-16.1 Definitions

The following words and terms, when used in this subchap-
ter shall have the following meanings, unless the context
clearly indicates otherwise.

‘‘Agreement Corporation’’ is defined under USCA Title
12, section 601, et seq. as a national banking association
which, under regulation of the Federal Reserve Board of
Governors, is authorized to establish foreign branches, or
branches in United States dependencies or insular possessions,
for the furtherance of United States foreign commerce, or to
invest not over 10 percent of its capital in United States
domestic corporations which are principally engaged, directly
or through controlled institutions, in international or foreign
banking or banking in United States dependencies or insular
possessions; or to hold stock in banks organized under foreign
laws, or United States dependencies or insular possessions
laws, which banks are not engaged in United States activity,
except incidentally; and to extend credit to such foreign or
United States dependencies banks. Agreement Corporations
shall operate under an agreement with the Federal Reserve
Board of Governors, and shall furnish information concern-
ing their condition to the Comptroller of the Currency as well
as to the Federal Reserve Board of Governors.

““Edge Corporation” is defined under USCA Title 12, sec-
tion 611, et seq. as a corporation organized to engage in
international or foreign banking or other financial opera-
tions, or to engage in such operations in United States depen-
dencies or insular possessions, either directly or through local
institutions. An Edge Corporation is operated under Federal
supervision with sufficiently broad powers to be able to com-
pete effectively with similar foreign-owned institutions, in the
United States or abroad. The Federal Reserve Board of Gov-
ernors shall issue regulations to assist an Edge Corporation in
providing banking and financial services to foster interna-
tional trade.

“International Banking Facility’’ means a separate, segre-
gated sct of asset and liability accounts, set apart on the books
of a bank, a banking corporation or other depository institu-
tion, including a United States bank or agency or foreign
bank; or an Edge or Agreement Corporation as defined be-
low. The separate accounts may include only international
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banking facility time deposits, or international banking facil-
ity extensions of credit, as defined below,

If the United States enacts a law, or the Governors of the
Federal Reserve System adopt a regulation changing the defi-
nitions of international banking facility, international bank-
ing facility time deposits or international banking facility ex-
tensions of credit set forth in this rule, the New Jersey
Commissioner of Banking shall promptly adopt regulations
conforming these definitions to the revised United States law
or Federal Reserve regulations, and the Banking Commission-
er’s regulations shall then, under P.L. 1983, c.422, provide
the applicable definitions.

““International Banking Facility Extension of Credit’’ is a
loan or deposit by an international banking facility to a de-
posit account, represented by a promissory note or other
credit arrangement, extended only to a foreign office of an-
other United States depository, or an Edge or Agreement
Corporation or foreign office of a foreign bank, or another
office of the international banking facility, another interna-
tional banking facility, or an institution exempt from Federal
interest rate limitations, or a foreign resident, or a foreign
branch or affiliate controlled by a domestic corporation. The
funds must be used only to finance the foreign operations of
the borrower, or its foreign affiliates.

““International Banking Facility Time Deposit”’ is defined,
in (United States Federal) 12 CFR 204.8(a)(2). It is a deposit
or Federal obligation represented by a promisory note or
other obligation or instrument, not in negotiable or bearer
form. The deposit must remain in the depository at least over
night, and be issued to either an office outside of the United
States of another depository, or an office of an Edge or
Agreement Corporation, or a foreign office of a foreign
bank, or any office anywhere of the establishing international
banking facility, or of another international banking facility,
or an institution exempt from Federal interest rate limitations.
The obligation must be payable no sooner than two business
days later, and must represent funds deposited to the credit of
a foreign resident, or a foreign branch or affiliate of a domes-
tic corporation. The funds must be used for foreign opera-
tions of the depositor or its foreign affiliate, and deposits or
withdrawals must be at least $100,000.00, except when closing
an account.

18:7-16.2 International Banking Facilities: computation of
entire net worth
For computation of entire net worth, see N.J.A.C. 18:7-
4.1(c).

18:7-16.3 International Banking Facilities: computation of
entire net income
For computation of entire net income, see N.J.A.C. 18:7-
5.2(b)7.

18:7-16.4 International Banking Facilities: business alloca-
tion factor
Regarding the business allocation factor, see N.J.A.C.
18:7-8.16.

18:7-16.5 Phasing in International Banking Facility tax
changes

(a) The reduction in taxes payable by banking corporations

maintaining international banking facilities shall be phased in

over five years. To start this procedure, each banking corpo-

ration which elects to claim the deduction from entire net
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income for eligible net income as defined in N.J.S.A. 54:10A-
4(k)4 for an international banking facility (as defined in
N.J.A.C. 18:7-16.1), or the exclusion from net worth for
international banking facilities, shall file an information re-
turn for the calendar year 1981, based on operations during
1981, regardless of the date of filing or payment, with its
corporation business tax return for the first year in which it
makes such election or elections.

(b) The 1981 information return of the banking corpora-
tion shall report the income and net worth attributable to its
international banking facility activities, as defined in
N.J.S.A. 54:10A-4(k)4, as if the taxpayer had an established
international banking facility during the entire calendar year
of 1981, and as if the adjustments pertaining to taxation of
international banking facilities, contained in this subchapter,
had been in effect during the entire year. The difference
between the taxpayer’s corporate franchise tax liability for the
1981 accounting year, and the amount which it would have
been liable for if these adjustments were in effect for all of the
1981 accounting year, shall be the taxpayer’s base interna-
tional banking facilities tax liability.

(¢) In each of the calendar years of 1982 through 1986 in
which a banking corporation elects to claim the deduction
from income of international banking facility generated in-
come, or the exclusion from net worth of international bank-
ing facility assets, as authorized by this subchapter, the bank-
ing corporation shall pay, in addition to the total required by
N.J.S.A. 54:10A-5, as effective on January 31, 1984, the
following percentage of its base international banking facility
tax liability:

1982 100%
1983 80
1984 60
1985 40
1986 20

1987 and thereafter None

The years 1982 through 1987 refer to the taxpayer’s ac-
counting period and not the year in which the tax was due.

(a)

DIVISION OF TAXATION

Local Property Tax

County Boards of Taxation; Petitions of
Appeal; Hearings; Freeze Act; Practice
and Procedure; Appeals; Late Filing

Proposed Amendments: N.J.A.C.
18:12A-1.6, 1.9, 1.13, 1.15 and 1.20

Authorized By: John R. Baldwin, Director, Division of

Taxation.
Authority: N.J.S.A. 54:3-14.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:
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John C. Raney

Local Property Tax Branch

Division of Taxation

50 Barrack St., CN 269

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice
of adoption.

This proposal is known as PRN 1984-291.

The agency proposal follows:

Summary

The proposed amendments are necessitated partly by recent
changes in legislation and partly the mandates of court deci-
sions. Chapter 45, Laws of 1983, enacting various substantive
and procedural standards covering the newly created Tax
Court of New Jersey made several changes in the laws relative
to tax appeals. Thus it becomes necessary to revise certain
regulations in conformity with the new legislative standards.
Certain judicial standards have emerged from recent court
decisions, published and unpublished. Murnick vs. Asbury
Park, N.J. 1984 expanded the right to appeal equalization
tables to include individual taxpayers, whereby additional
guidelines covering these matters becomes requisite. Further
dictates have emerged from various other litigations wherein
the courts have inquired with respect to the procedures em-
ployed at the county board level regarding cross-complaints.
Absent any previous regulations on this aspect, the proposed
amendments include features to comply with the courts’ sug-
gestions.

Social Impact

The proposed amendments will benefit litigants, taxpayers
or municipalities, by providing succinct guidelines and meth-
ods in the preparation of appeals for review by the county tax
boards. Pre-trial discovery features will permit more effective
case presentations for review. In many instances the pre-trial
exchange of data will provide the basis for stipulation-settle-
ments thus alleviating case loads of the reviewing agency and
reducing time and efforts spent by the litigants. The amend-
ments will be an overall benefit to taxpayers, legal practition-
ers and hearing tribunals by providing a mechanism which
will expedite the appeal process.

Economic Impact

Because the procedures and guidelines set forth in the pro-
posed amendments provide for more developed case presenta-
tions, the county boards will be enabled to give complete
treatment to appeals, in the first instance, thereby reducing
the likelihood of dismissals and re-scheduling. A reduction of
administrative costs will resuft and litigants will avoid expense
associated with additional hearings. No adverse economic im-
pact will result.

Full text of the proposal follows.

18:12A-1.6 Petitions of appeal; cross-petitions of appeal
(a) All compliants concerning property tax assessments,
whether by an individual or corporation, shall be by written
petition of appeal on forms prescribed by the Director, Divi-
sion of Taxation, to be furnished to the boards. A petition of
appeal filed by a party respondent in a tax appeal shall be
denominated as a ‘‘cross-petition of appeal’’ and shall be filed
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on the same form and subject to the same standards applica-
ble to petitions of appeal. All petitions shall contain the name
and address of the taxpayer, the block and lot number or
account number of the property and the assessed value of the
land and improvement respectively stated, and such other
information as the Director may require.

(b)-{c) (No change.)

(d) A taxpayer who shall file an appeal from an assessment
against him shall pay to the collector of the taxing district no
less than the first three quarters of taxes assessed against him
for the current tax year in the manner prescribed in R.S. 54:4-
66 even though his petition to the county board of taxation
might request a reduction in excess of one quarter of the taxes
assessed for the full year. [A county board of taxation shall
not enter a judgment regarding a tax appeal filed by a tax-
payer unless the first three quarters of the current year’s taxes
have been paid and unless the municipality has applied to the
county board for dismissal of the taxpayer’s appeal.] In the
event a taxpayer who has filed a tax appeal has failed to pay
the first three-quarters of the current year’s taxes and in the
further event the municipality appropriately makes an appli-
cation before the county board of taxation for a dismissal of
the petition of appeal, the county board of taxation shall
allow the taxpayer a 10-day period of time to pay such taxes
prior to the entry of a judgment of dismissal. The 10-day
period may be extended by the county beard in the interest of
justice, If such taxes are not paid within the 10-day period,
then the county board of taxation shall enter a judgment
dismissing the petition for failure to pay taxes. Such a 10-day
period for the payment of taxes should be limited where
necessary by the November 15 annual deadline imposed upon
county boards by law for the entry of judgments.

18:12A-1.9 Hearings

(a)-(g) {(No change.)

(h) [If a petitioner relies on expert testimony in the prose-
cution of his appeal three copies of the appraisal shall be
furnished to the board and a copy to the assessor at least one
week prior to the hearing. The petitioner shall have the right
to inspect the property record card of the property under
appeal at least one week prior to the hearing. The board in its
discretion may waive the requirements of a written appraisal.]
A party intending to rely on expert testimony shall furnish to
the board three copies of a written appraisal report and shall
furnish one copy of the appraisal report to each opposing
party at least one week prior to the hearing. If the municipal-
ity intends to rely on its tax assessor or a representative of a
revaluation company as its expert and if such testimony will
involve data and analysis which is not reflected on the prop-
erty record card, the municipality shall furnish to the board
three copies of a written report reflecting such data and analy-
sis and shall furnish one copy of the report to each opposing
party at least one week prior to the hearing. At the request of
a taxpayer-party, the municipality shall also furnish that party
with a copy of the property record card for the property under
appeal at least one week prior to the hearing. The board in its
discretion and in the interest of justice may waive the require-
ments for the submission of written reports.

(i) Any settlement agreed upon between the parties shall be
in writing, on a form approved by the Director, Division of
Taxation [and], signed by the parties or their attorneys and
shall indicate if the assessor is in agreement with the settle-
ment. Such proposed settlement shall include the basis for the
settlement and shall be submitted to the board for approval
without the necessity [of] for an appearance by the parties or
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their attorneys unless the board [otherwise requires their ap-
pearance] requests such an appearance by the parties or their
attorneys. If the board approves the settlement, [judgment
shall be entered in accordance with the term thereof] the
board shall enter judgment in accordance with the terms
thereof. If the board disapproves the settlement, [the parties
shall be notified of such disapproval and a new date set for
the hearing of the appeal] the board shall notify the parties of
such disapproval and schedule a hearing date for the appeal.
()-(k) (No change.)

18:12A-1.13 Freeze Act

(a) When an assessment is subject to the ‘‘freeze” provi-
sions of N.J.S.A. 54:2.43 or 54:3-26, there shall be no in-
crease in the assessment for any tax year subject to such
“freeze’’ except upon petition first filed with and granted by
the Board.

(b) If the taxing district alleges that there has been a change
in the value of the property occurring since the date of such
assessment, the taxing district shall file a petition with the
Board together with proof of service thereof upon the owner
of the property to increase the amount of the assessment.
Such petition shall specifically set forth the nature of the
changes relied upon as the basis for the claim that there has
been a change in value of the property. A copy of the petition
shall be served upon the owner of the subject property prior
to the filing of the petition with the Board.

{¢) A judgment entered by a county board of taxation
which is not further appealed by a party shall be deemed to be
binding and conclusive upon the municipality and tax assessor
for the tax year in question and the two tax years immediataly
thereafter unless a revaluation, reassessment or change in
value has occurred subsequent to the assessing date.

(d) A taxpayer may waive the application of the Freeze Act
for one or both of the tax vears affected and such waiver of
the freeze shall be reflected in a judgment entered by the
county board.

(e) A taxpayer may apply to the county board within a
reasonable period of time upon proper notice to the munici-
pality seeking the enforcement of the Freeze Act with regard
to a judgment previously entered by the county board.

18:12A-1.15 Practice and procedure

(a) Inthe absence of a rule covering any matter at issue, the
rules of the Tax Court insofar as they may be applicable, shall
govern,

(b) The rules applicable to the Tax Court regarding pretrial
discovery shall be applicable to the county boards of taxation
except as follows:

1. Initial interrogatories shall be served within 10 days fol-
lowing the deadline for filing petitions of appeal with the
county board of taxation.

2. The party served with interrogatories shall serve his an-
swers thereto upon the party propounding them within 20
days after service of such interrogatories upon him,

3. All discovery shall be completed at least seven days
before the scheduled hearing date.

4. Upon motion by any party to an appeal and for good
cause shown, the county board of taxation may make any
order which justice requires either to protect a party or person
from annoyance, embarrassment, oppression or undue bur-
den or expense or (o require a party or person to comply with
specific discovery demands.
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18:12A-1.20 Appeals; late filing

Where a petition or cross-petition of appeal to a county
board of taxation is actually received by the board after Au-
gust 15 of the tax year (except if August 15 shall fall on a
Saturday, Sunday or holiday, then after the first business day
immediately thereafter), the county board of taxation or the
county tax administrator, if authorized by the board by reso-
lution, shall not accept said petition or cross-petition of ap-
peal for filing but shall forthwith return the same to the
person filing it, together with the filing fee, if the filing fee
accompanied said petition or was otherwise paid. The petition
or cross-petition to be returned shall have endorsed thereon
the date of receipt and a statement ‘‘Petition or cross-petition
ts returned by reason of late filing’’, and shall be accompa-
nied by a judgment of dismissal by the county board of
taxation for late filing.

(a)

DIVISION OF TAXATION

Sales and Use Tax
Urban Enterprise Zones; Qualified
Businesses; Exemptions; Special Tax Rates

Proposed New Rules: N.J.A.C. 18:24-31.1
through 31.9

Authorized By: John R. Baldwin, Director, Division of
Taxation.

Authority: P.L. 1983, ¢.303, section 22 (N.J.S.A.
52:27H-81) and N.J.S.A. 54:32B-24.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984.
These submissions, and any inquiries about submissions and
responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

50 Barrack Street, CN 269

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice
of adoption.

This proposal is known as PRN 1984-305.

The agency proposal follows:

Summary

The New Jersey Urban Enterprise Zones Act, Chapter 303,
Laws of 1983, N.J.S.A. 52:27H-60, et seq., approved August
15, 1983, provides for the establishment of up to ten urban
enterprise zones in urban areas suffering from high unem-
ployment and economic distress.

The Urban Enterprise Zone Authority, in designating enter-
prise zones, may grant sales and use tax benefits to ‘““qualified
businesses.”” Qualified businesses are businesses existing in an
enterprise zone when established, or which have moved into
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or been started within, the geographical limits of an enterprise
ZOme.

Qualified businesses must meet other requirements, such as
engaging in business other than mail order or catalog sales or
selling motor vehicles, in order to qualify to receive some of
these benefits.

A qualified business may be granted three different sales
tax benefits: First, an exemption from sales tax on most
purchases of tangible personal property and services for use in
the business; second, authorization to collect sales tax at only
50 percent of the regular sales tax rate on taxable sales; and
third, an exemption from sales tax on building materials and
services for constructing or improving real property for busi-
ness use in the enterprise zone. The first sales tax benefit
applies to any qualified business which is located in an enter-
prise zone for which this benefit has been designated by the
Urban Enterprise Zone Authority. The second also is avail-
able only in an enterprise zone which has been so designated
and it is limited to a maximum of four of the ten possible
urban enterprise zones under the Act. The third sales tax
benefit is available to any qualified business in the zone, and
is set out in an amendment to N.J.S.A. 54:32B-8.22,

The first benefit applies to sales tax and use tax for the
purchase of tangible personal property (except motor vehi-
cles) and services for exclusive use or consumption by the
business within the zone.

The second benefit applies to retail sales by a qualified
business of tangible personal property, other than motor vehi-
cles, and other than manufacturing machinery, equipment or
apparatus. The rate will be 50 percent of the regular rate. The
qualified business must operate a retail store in the zone, with
an inventory, and not a mail order or catalog facility. The
reduced rate does not apply to taxable services. There are
strict time requirements on qualification procedures for this
benefit,

The third benefit covers sales to the qualifying business of
building materials, supplies and construction services by a
contractor or subcontractor, provided that the materials and
services are all applied to construction for the qualified busi-
ness in the zone.

Social Impact

The purpose of the Urban Enterprise Zones Act is to en-
courage employers to continue business in an urban enterprise
zone, or to start new businesses in these zones. It is antici-
pated that the zones will stimulate economic activity in the
inner cities by creating jobs, decreasing unemployment and
public assistance, encouraging new commercial construction,
and raising the income level of residents of the municipalities
involved. It is also expected that the urban enterprise zones
will help end the progressive decay which is continuing to
damage various New Jersey municipalities.

Economic Impact

The Urban Enterprise Zones Act should produce additional
income through increased sales due to the lower sales tax rate.
This should lead to increased employment, additional income
tax from new employees and an infusion of capital into the
local economy of the municipality involved. The amount of
economic benefit cannot realistically be estimated. The terms
of the law are carefully set out to limit any tax benefits to
businesses which are labor intensive, rather than mail order or
catalog businesses. The benefits are aimed at increasing em-
ployment among the unemployed and those on welfare, which
will benefit not only these new employees but also their fami-
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lies. At best, the zones may result in the turn around of the
present decay of inner cities and a beginning of new economic
growth in these areas.

Full text of the proposed new rules follows.
SUBCHAPTER 31. URBAN ENTERPRISE ZONES ACT

18:24-31.1 General

(a) The New Jersey Urban Enterprise Zones Act, Chapter
303, Laws of 1983, N.J.S.A. 52:27H-60, et seq., approved
August 15, 1983, provides for the establishment of up to ten
urban enterprise zones in urban areas suffering from high
unemployment and economic distress. Each designation shall
be for 20 years, and the right to establish enterprise zones
shall expire ten years from August 15, 1983. Zones are desig-
nated by an Urban Enterprise Zone Authority. The authority
may grant certain sales tax and other tax benefits to busi-
nesses existing in or formed in enterprise zones, which have
met the definition of a qualified business. This subchapter of
the sales tax rules sets forth the possible benefits, the neces-
sary definitions, and the procedures for qualifying for any of
these sales tax benefits.

(b) The possible sales tax benefits include an exemption for
retail sales to a qualified business, a partial exemption for
retail sales by a qualified business, and an exemption for sales
of building materials and services used in constructing or
maintaining buildings or realty of a qualified business.

(c) No business can obtain tax benefits under this subchap-
ter unless it meets the definition of a qualified business under
N.J.A.C. 18:24-31.2.

18:24-31.2 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise;

A “‘qualified business’’ means:

1. An entity authorized to do business in New Jersey
which, at the time of designation as an enterprise zone, is
engaged in the active conduct of a trade or business in that
zone; or

2. An entity which, after that designation but during the
designation period of 20 years, becomes newly engaged in the
active conduct of a trade or business in that zone, and has at
least 25 percent of its full-time employees employed at a
business location in the zone, who meet at least one of the
following criteria:

i. Resident within the zone or within the municipality
within which the zone is located; or

ii. Either unemployed while residing in New Jersey for at
least one year prior to being hired, or recipients of New Jersey
public assistance programs, for at least one year prior to being
hired; or

iii. Found to be economically disadvantaged, pursuant to
the Jobs Training Partnership Act, P.L. 97-300 (29 U.S.C.
1501, et seq.). Section 1503(8) of that Act defines this term as
follows:

“The term ‘economically disadvantaged’ means an individ-
ual who (A) receives, or is a member of a family which
receives, cash welfare payments under a Federal, state, or
local welfare program; (B) has, or is 2 member of a family
which has, received a total family income for the six-month
period prior to application for the program involved (exclu-
sive of unemployment compensation, child support payments,
and welfare payments) which, in relation to family size, was
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not in excess of the higher of (i) the poverty level determined
in accordance with criteria established by the Director of the
Office of Management and Budget, or (ii) 70 percent of the
lower living standard income level; (C) is receiving food
stamps pursuant to the Food Stamp Act of 1977; (D) is a
foster child on behalf of whom state or local government
payments are made; or (E) in cases permitted by regulations
of the Secretary (U.S. Secretary of Labor), is an adult handi-
capped individual whose own income meets the requirements
of clause (A) or (B), but who is a member of a family whose
income does not meet such requirements.”’

““Enterprise zone’’ or ‘‘zone’’ means an urban enterprise
zone designated by the Urban Enterprise Zone Authority un-
der N.J.S.A. 52:27H-60, et seq.

18:24-31.3 Exemption for retail sales to a qualified business

(a) Retail sales of tangible personal property (except motor
vehicles) to a qualified business and sales of services to a
qualified business for the exclusive use or consumption of
such business within an enterprise zone are exempt from the
sales and use taxes imposed by N.J.S.A. 54:32B-1, et seq.,
provided that the designation of the enterprise zone by the
Urban Enterprise Zone Authority specifically makes this ex-
emption available to the qualified business.

(b) Tangible personal property includes items such as of-
fice supplies, office or business equipment, office and store
furnishings, trade fixtures, cash registers, etc. Services include
items such as installing, maintaining or repairing tangible
personal property used in business (other than a motor vehi-
cle); maintaining, servicing or repairing real property used in
business, and advertising services.

18:24-31.4 Partial exemption for retail sales of tangible per-
sonal property by a certified vendor

(a) Sales tax is imposed at 50 percent of the regular rate, on
receipts from retail sales, (except retail sales of motor vehi-
cles, and of manufacturing machinery, equipment or appa-
ratus, not otherwise exempt,) made by a certified vendor
which is a qualified business from a place of business owned
or leased, and regularly operated by the vendor for the pur-
pose of making retail sales, and located in a designated enter-
prise zone.

(b) This partial exemption does not extend to sales of mo-
tor vehicles.

(¢) The provisions of this partial exemption do not apply to
retail sales of manufacturing machinery, equipment or appa-
ratus. Such sales may, however, be exempt from sales tax
under the provisions of N.J.S.A. 54:32B-8.13, as further de-
fined in N.J.A.C. 18:24-4.1 through 18:24-4.8.

(d) In addition to being a qualified business, a certified
vendor must regularly operate a place of business for the
purpose of making retail sales. Items of tangible personal
property must be regularly exhibited and offered for retail
sale at this location, and the place of business may not be
utilized primarily for the purpose of catalog or mail order
sales.

18:24-31.5 No exemption for retail sales of taxable services
by a qualifying business

The Urban Enterprise Zones Act in Section 21 provides for

an exemption to the extent of 50 percent of the regular rate of

sales and use tax on retail sales, other than motor vehicles,

manufacturing machinery, equipment or apparatus, by a cer-

tified vendor which is a qualified business. The statute does
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not provide for any full or partial exemption on the sale or
furnishing of taxable services.

18:24-31.6 Exemption for retail sales of building materials
to or for a qualified business

(a) Section 31 of the Act provides an exemption from sales
and use tax on sales of materials, supplies or services to
contractors or repairmen for exclusive use in erecting struc-
tures, or building on, or improving, altering or repairing real
property of a qualified business within an enterprise zone.

(b) Purchasers of materials, supplies or services to be used
for construction, alteration and repair of structures and realty
of qualified businesses within an enterprise zone shall furnish
to their vendors or suppliers a properly completed ST-13,
Contractor’s Exempt Purchase Certificate.

(c) For the purpose of this section, a qualified business
performing construction or similar work with its own person-
nel shall be considered as its own contractor, and shall be
entitled to deliver a properly completed ST-13 directly to the
vendor.

18:24-31.7 Qualification procedures

(a) Any business being carried on in an enterprise zone
wishing to avail itself of the tax and other benefits under the
Urban Enterprise Zones Act, must first qualify as a qualified
business under the terms of Section 3c. of the Act, N.J.S.A.
52:27H-62¢, and N.J.A.C. 18:24-31.2,

(b) Any business believing it meets the qualifications of
N.J.A.C. 18:24-31.2 must complete, sign and return to the
Director, Division of Taxation, an Application for Designa-
tion as a Qualified Business, Form. For the purpose of the 50
percent exemption under N.J.A.C. 18:24-31.4, the applica-
tion must be submitted on or before October 1 of the pretax
year.

(c) The Director, Division of Taxation, shall review each
application in accordance with N.J.A.C. 18:24-3]1.2. He may
require in writing, from the applicant, all additional informa-
tion necessary to make an informed decision. Failure of an
applicant to furnish all required information shall be cause
for rejection.

(d) The Director, if satisfied that the applicant has quali-
fied, shall issue to the applicant a Form, Designation as a
Qualified Business. This form shall be dated, shall be effective
for the calendar year of issuance, and shall be signed by or on
behalf of the Director.

(e) The Division Taxation, if not satisfied that the appli-
cant is entitled to designation as a qualified business, shall
deny the application in writing. The applicant shall then have
a period of 30 days to appeal this decision to the Director,
Division of Taxation.

(f) A qualified business requesting designation for the pur-
pose of N.J.A.C. 18:24-31.3 and 31.6 may apply for designa-
tion at any time. A qualified business requesting designation
for the purpose of N.J.A.C. 18:24-31.4 must apply by Octo-
ber 1 of the pre-tax year. This is a requirement by statute and
the Division of Taxation has no authority to waive this re-
quirement.

18:24-31.8 Annual renewal of designation as a qualified
business
(a) Each annual renewal of designation is for one calendar
year only.
(b) The maximum period allowed for designation as a qual-
ified business is 20 years, starting from the effective date of
designation as an enterprise zone for businesses already exist-
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ing, or from the date on which a business is first designated as
a qualified business, whichever is later.

(c) Application for renewal of designation as a qualified
business shall be made on Form, Application for Designation
as a Qualified Business, on or before October 1 of the pretax
year. Application shall be submitted to the Director, Division
of Taxation, Taxation Building, Trenton, NJ 08646.

(d) A qualified business seeking renewal of the 50 percent
sales tax exemption of a certified vendor must make applica-
tion by October 1 of the pretax year. A qualified business
seeking renewal of the sales tax exemption on personal prop-
erty purchased under section 20 of the Act, or on building
materials and services under section 31 of the Act, may make
application for renewal at any time.

18:24-31.9 Termination of designation as a qualified busi-
ness

(a) The Director, Division of Taxation, may terminate the
designation of a business as a qualified business for the pur-
pose of the sales tax exemption on articles purchased under
section 20 of the Act, or on building materials and services
under section 31 of the Act, for failure to comply with the
provisions of this subchapter.

(b) The Director, Division of Taxation, may terminate the
50 percent sales tax exemption of a certified vendor which is a
qualified business for failure to comply with the provisions of
N.J.A.C. 18:24-31.4.

OTHER AGENCIES
(@)

NEW JERSEY ECONOMIC
DEVELOPMENT AUTHORITY

Payment of Prevailing Wages in Authority
Projects

Proposed Readoption: N.J.A.C. 19:30-3

Authorized By: James J. Hughes, Jr., Executive Direc-
tor, New Jersey Economic Development Authority.
Authority: N.J.S.A. 34:1B-1 et seq., specifically 34:1B-

5.1.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before July 5, 1984,
These submissions, and any inquiries about submissions and
responses, should be addressed:

Gary Nadler, Manager of Administration

New Jersey Economic Development Authority

Capital Place One—CN 990

200 South Warren Street

Trenton, New Jersey 08625
The New Jersey Economic Development Authority thereafter
may adopt this proposal without further notice (see N.J.A.C.
1:30-3.5). Pursuant to Executive Order No. 66(1978), this rule
will expire on August 24, 1984. The readoption of this rule
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becomes effective upon acceptance for filing of the notice of
its readoption by the Office of Administrative Law.
This proposal is known as PRN 1984-295.

The agency proposed follows.

Summary

The New Jersey Economic Development Authority
(NJEDA) proposes to readopt its rules concerning payment of
prevailing wages to construction workers employed in the
construction of projects receiving NJEDA’s financial assist-
ance. NJEDA is obliged to require payment of prevailing
wages in such construction projects in accordance with the
provisions of N.J.S.A. 34:11-56.25 et seq., the New Jersey
Prevailing Wage Act. This Act states that every contract in
excess of $2,000 for any public work shall require the pay-
ment of the prevailing wage rate to the workmen employed in
the performance of the contract. The Act defines public work
to mean construction, reconstruction, etc., paid for in whole
or in part out of the funds of a public body. The Act defines
public body to mean, among other entities, any authority
created by the Legislature of the State of New Jersey.

NJEDA'’s proposed readoption is based on and is consistent
with the applicable sections of the New Jersey Prevailing
Wage Act. NJEDA'’s prevailing wage requirement applies to
all contracts and subcontracts for construction, reconstruc-
tion, demolition, alteration, repair, or maintenance work,
undertaken by a company for a project receiving financial
assistance from NJEDA. NJEDA requires that each such
contract shall contain a provision requiring the contractor to
pay the applicable prevailing wage rate as determined by the
New Jersey Commissioner of Labor to construction workers
employed in connection with the project.

The pertinent sections of the subchapter are summarized as
follows:

N.J.A.C. 19:30-3.1 contains the definitions for the sub-
chapter.

N.J.A.C. 19:30-3.2 specifies that recipients of Authority
assistance, as a condition for such assistance, shall pay work-
ers not less than the prevailing wage rate for such work.

N.J.A.C. 19:30-3.3 requires that recipients of Authority
assistance, upon completion of the project, confirm that they
have complied with the requirements of N.J.A.C. 19:30-3.2.

N.J.A.C. 19:30-3.4 requires that recipients of Authority
assistance require that their contractors and subcontractors
permit the Authority complete access to records for determin-
ing compliance with the subchapter.

N.J.A.C. 19:30-3.5 specifies that the Executive Director
may require additional representations from applicants and
recipients of Authority assistance and may enter into such
agreements as are necessary to carry out the purposes of the
subchapter.

N.J.A.C. 19:30-3.6 states that the provisions of the sub-
chapter shall apply to all projects for which financial assist-
ance had been authorized after September 1, 1979. Projects
authorized after September 1, 1979 are exempt from the pro-
visions of the subchapter.

Social Impact
The New Jersey Prevailing Wage Act (N.J.S.A. 34:11-56.25
et seq.) has been in existence for twenty years. In readopting
these rules on prevailing wage, NJEDA is stating how it in-
tends to assist in the implementation and administration of
the provisions of the law, as it is required to do.
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It is NJEDA’s experience that the law has a positive social
impact by eliminating substandard wage levels which do not
promote the general welfare of those who are employed in the
consiruction industry. The law aims at insuring that such
employment is gainful, allowing the individual workmen to
maintain a degree of personal economic stability. This is gen-
erally considered a positive influence in establishing social
balance and promoting social well-being.

NJEDA is assuming a social responsibility to promote the
objectives of the Prevailing Wage law, by monitoring contrac-
tor payroll records and making such records available to the
New Jersey Dept. of Labor on matters involving possible non-
compliance.

Economic Impact

NJEDA will incur on-going operating expenses in maintain-
ing permanent staff to monitor compliance with the subchap-
ter. This cost is currently estimated to be $288,000.00 per
year. Incurring these expenses will in no way hinder or lesson
NIJEDA’s ability to carry out its various economic develop-
ment and financial assistance programs.

Concerning the impact on other segments of the New Jersey
population, such impact does not derive from NJEDA’s pre-
vailing wage regulation, but from the Prevailing Wage Act,
N.J.S.A. 34:11-56.25 et seq.

Full text of the proposed readoption follows.

SUBCHAPTER 3. PAYMENT OF PREVAILING
WAGES IN AUTHORITY PROIJ-
ECTS

19:30-3.1 Definitions

The following words and terms, when used in this subchap-
ter, shall have the following meanings, unless the context
clearly indicates otherwise.

“Authority”” means the New Jersey Economic Develop-
ment Authority in but not of the Department of Commerce
and Economic Development.

“Construction Contract’’ shall mean any contract or sub-
contract for construction, reconstruction, demolition, altera-
tion, or repair work, or maintenance work, undertaken in
connection with a Project and paid for in whole or in part
with funds received through the assistance of the Authority.

‘‘Executive Director’’ means the Executive Director of the
Economic Development Authority.

“‘Prevailing Wage Rate’” means the prevailing wage rate
established by the Commissioner of the New Jersey Depart-
ment of Labor from time to time in accordance with the
provisions of N.J.S.A. 34:11-56.30 for the locality in which
the Project is located.

19:30-3.2 Payments of prevailing wages in Projects receiving
assistance

Every recipient of assistance from the Authority for Proj-
ects, as defined in N.J.S.A. 34:1B-3, as a condition for receipt
of such assistance, shall in all construction contracts in the
amount of $2,000 or more, require that wages paid to workers
employed in the performance of the construction contracts be
not less than the prevailing wage rate for such work.

19:30-3.3 Assurances required
(a) Every recipient of assistance from the Authority shall
deliver a certificate to the Authority (or designated agent for
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the Authority), upon completion of the Project, signed by an
authorized representative of the recipient, representing and
confirming that:

1. It has complied and has caused its contractors and sub-
contractors to comply with the requirements of N.J.A.C.
19:30-3.2 and attaching true copies of all such construction
contracts with contractors and subcontractors; or

2. That it has not entered into any construction contracts
subject to the provisions of N.J.A.C. 19:30-3.2.

19:30-3.4 Contract provisions required

(a) Each recipient of assistance from the Authority shall in
all construction contracts in the amount of $2,000 or more
require that:

1. Contractors and subcontractors permit the Authority, or
its designated agent, complete access to payroll records and
other records for purposes of determining compliance with
the provisions of this subchapter.

2. Contractors and subcontractors keep accurate records
showing the name, craft or trade, and actual hourly rate of
wages paid to each worker employed in connection with the
performance of the contract and to preserve such records for
two years from the completion date of the Project.

19:30-3.5 Executive Director to enforce compliance

The Executive Director may require applicants for Author-
ity assistance and recipients of Authority assistance to make
such additional representations to the Authority and to enter
into such convenants and agreements with the Authority that
are necessary to carry out the purposes of this subchapter.
The Executive Director shall take such steps as are necessary
to ensure compliance with this subchapter.

19:30-3.6 Effective date

The provisions of this subchapter shall apply to all Projects
for which financial assistance initially has been authorized by
a resolution of the members of the Authority adopted on or
after September 1, 1979. Projects authorized by such official
action of the members of the Authority prior to September 1,
1979 shall be exempt from the provisions of this subchapter.

(a)

CASINO CONTROL COMMISSION

Applications
Form of Application; Personal History
Disclosure Form 4A

Proposed Amendment: N.J.A.C. 19:41-7.14

Authorized by: Casino Control Commission, Theron
G. Schmidt, Executive Secretary.
Authority: N.J.S.A. 5:12-63(c) and 5:12-70(a).

Interested persons may submit in writing, data, views or
arguments relevant to the proposed amendments on or before
July 5, 1984. These submissions, and any inquiries about
submissions and responses, should be addressed to:
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Steven M. Ingis, Assistant Counsel

Legal Division

Casino Control Commission

3131 Princeton Pike

Building No. 5, CN 208

Trenton, NJ 08625
The Casino Control Commission thereafter may adopt this
proposal without further notice (See N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register
of a Notice of Adoption.

This proposal is known as PRN 1984-290.

The agency proposal follows:

Summary

N.J.A.C. 19:41-7.14 requires all applicants, licensees, regis-
trants or persons required to be qualified under the Casino
Control Act to complete and submit all appropriate applica-
tion, registration, Business Enterprise Disclosure and Per-
sonal History Disclosure forms as directed by the Casino
Control Commission or Division of Gaming Enforcement.
The forms referred to in this regulation have been adopted
but are not reproduced therein.

The Casino Control Commission, pursuant to its authority
under N.J.S.A. 5:12-63(c) and 5:12-70(a), proposes to repeal
Personal History Disclosure Form 4, adopted pursuant to
N.J.A.C. 19:41-7.14, and adopt in its place Personal History
Disclosure Form 4A. The proposed Form 4A is 18 pages long,
and the Commission perceives no need to publish it in full.
Information on this proposed form may be obtained from the
Casino Control Commission, Princeton Pike Office Park,
Building No. 5, CN-208, Trenton, New Jersey 08625.

Social Impact

The proposed Form 4A will have to be filled out by all
applicants for casino hotel employee registration (see
N.J.S.A. 5:12-91). The proposed Form 4A is considerably
shorter, simpler, more concise and less demanding than the
present Form 4. Completion of Form 4A will require less time
and effort than is the case with Form 4. The proposed Form
4A has been designed to make the minimum demands upon
casino hotel employee registrants while at the same time sup-
plying the Casino Control Commission and the Division of
Gaming Enforcement with sufficient initial information to
commence the mandatory investigation of all applicants,
which is necessary for an informed decision on their fitness
for registration.

Economic Impact
The proposed change does not affect the fees connected
with the casino hotel employee registration applications and
should not affect the administrative time and effort needed to
rule on such applications. There is, therefore, no perceived
economic impact apart from the minor administrative costs in
printing new forms.

A summary of the proposal follows:

There is no change in the existing test of N.J.A.C. 19:41-
7.14 (form of application). However, Personal History Dis-
closure Form 4, which was originally filed and adopted as
part of R.1978 d.175, effective May 25, 1978, is hereby pro-
posed for repeal. A new form, Personal History Disclosure
Form 4A, is proposed to replace Form 4.
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OFFICE OF ADMINISTRATIVE LAW NOTE: Proposed
Personal History Disclosure Form 4A was submitted as part
of this notice of proposed rule but is not reproduced herein.
Copies of this form can be obtained from:

Casino Control Commission

Princeton Pike Office Park

Building No. 5, CN 208

Trenton, NJ 08625; or

Office of Administrative Law
Administrative Filings

CN 301

Trenton, NJ 08625
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BANKING

ADOPTIONS

RUILEKE ADOPTIONS

BANKING
(a)

DIVISION OF CONSUMER

COMPLAINTS, LEGAL AND
ECONOMIC RESEARCH

Insurance Activities
Insurance Tie-In Prohibition

Adopted Amendment: N.J.A.C. 3:1-13.1

Proposed: April 2, 1984 at 16 N.J.R. 586(a).

Adopted: May 18, 1984 by Dominick A. Mazzagetti,
Acting Commissioner of Banking.

Filed: May 18, 1984 as R. 1984 d.209, without change.

Authority: N.J.S.A. 17:1-8.1.

Effective Date: June 4, 1984.

Expiration Date Pursuant to Executive Order No.
66(1978): December 5, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

3:1-13.1 Insurance tie-in prohibition

(a) (No change)

(b) In the event a loan or other financing is granted for
personal, family or household purposes, and if insurance is
required and is available through the lending institution, the
terms of the loan agreement or a separate written notice to the
borrower shall state that the borrower has the option of secur-
ing such insurance from a source of the borrower’s own
choosing. Nothing herein shall prevent the lender from reserv-
ing the right to refuse to accept, for reasonable cause, an
insurer or insurance offered by the consumer; provided how-
ever, the lender must given written notice to the consumer
stating specific reasons why insurance coverage provided by
the consumer is unacceptable to the lender.

CIVIL SERVICE
(b)

CIVIL SERVICE COMMISSION

Leaves of Absence
Leaves of Absence Rules

Adopted Repeals: N.J.A.C. 4:1-17, 4:2-17,
4:3-17

Adopted New Rules: N.J.A.C. 4:1-17,
4:2-17, 4:3-17

(CITE 16 N.J.R. 1338)

Proposed: April 2, 1984, at 16 N.J.R. 590(a).

Adopted: May 15, 1984 by the Civil Service Commis-
sion, Eugene J. McCaffrey, Sr., President.

Filed: May 17, 1984 as R.1984 d.208, with technical and
substantive changes not requiring additional public
notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 11:1-7a, 11:5-1a, 11:14-1 to 11:14-
7, 11:24A-1 to 11:24A-9.

Effective Date: May 17, 1984 for Readoption.
June 4, 1984 for Repeals and New
Rules.
Expiration Date Pursuant to Executive Order No.
66(1978): June 4, 1989.

Summary of Public Comments and Agency Responses:

Comments pertaining to proposed Subchapter 17 were re-
ceived from Barry A. Aisenstock, Esq. of the law firm of
Rothbard, Harris and Oxfeld on behalf of the International
Federation of Professional and Technical Engineers (IFPTE)
and IFPTE Business Manager, Don Philippe, several local
chapters of the Communications Workers of America
(CWA), Administrative Law Judge Robert Scott, and John
Polios, Chief Personnel Officer, Department of the Treasury.

Many comments from CWA representatives concerned the
seeming disparity between provisions pertaining to State gov-
ernment and those pertaining to local jurisdictions. All such
differences in the proposed rules réflect statutory provisions
that either explicitly state such differences or direct that rules
be prepared by the Department of Civil Service for State
government and procedures administering standards and poli-
cies be prepared by local governments for local jurisdictions.
For example, proposed N.J.A.C. 4:1-17.3, Vacation Leave:
Entitlements, sets forth the number of paid vacation days
provided by statute to which State and local employees are
entitled; these entitlements are not identical. Additionally, the
Department of Civil Service prepared procedures for calculat-
ing the amount of paid vacation time to be credited to a new
employee for his or her first calendar month of employment.
This type of regulation is properly proposed by this Depart-
ment for State employees but cannot be extended to local
jurisdictions since local jurisdictions are directed by statute to
prepare their own standards.

The CWA representatives suggested that proposed
N.J.A.C. 4:2-17.4, Sick Leave Injury (SLI) General; 4:2-17.8
Sick Leave: Pregnancy-disability; 4:2-17.9, Leave Without
Pay: Child Care; 4:2-17.10, Administrative Leave and
N.J.A.C. 4:2-17.13, Special Leave To Appear As A Witness,
also be extended to employees of local jurisdications. This
cannot be done for the reasons stated above. The Department
of Civil Service does not have jurisdiction to prepare rules
pertaining to sick leave, sick leave benefits or special leaves
for local jurisdictions. Proposed N.J.A.C. 4:1-17.1 General,
which reflects N.J.S.A. 11:24A-1, 11:24A-3 and 11:24A-4
states that:

(b) In local service, the governing body or appointing
authority shall prepare and administer standards regard-
ing holidays, sick leave, work-related disability leave,
leaves of absence with or without pay and special leaves
subject to statutory provisions and Civil Service rules.
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Further comment suggested that local appointing authori-
ties should submit their standards regarding leaves in order to
ensure compliance with statutory provisions and for Commis-
sion approval. After consideration it was determined that this
would constitute unnecessary paperwork and be over regula-
tory. The monitoring of local jurisdictions to ensure their
compliance with statutory provisions is presently accom-
plished without additional regulations.

Comments were received from CWA representatives con-
cerning the provision in proposed N.J.A.C. 4:1-17.3(e) which
reads; ‘‘Vacation leave shall be scheduled by the appointing
authority.”” They suggested that vacation leave should be
scheduled by workers not by the employer unless the employer
can demonstrate that vacation leave will seriously impede
operations. While the Department does not agree that the
appointing authority should have to demonstrate that vaca-
tion leave would seriously impede operations, the Department
does agree that the proposed language is a departure from
past practice and has been revised to allow agencies flexibility
to develop a procedure for determining vacation use with
appointing authority approval. CWA further suggested that
employees should be able to schedule vacation time in units of
one-half day to prevent employers from requiring employees
to schedule vacations in large blocks of time. A substantive
amendment such as this needs careful review to ascertain the
affect on employer and employee. It would be premature to
include it at this point in the adoption process.

Subsection (a), paragraph 1, in proposed N.J.A.C. 4:1-17.4
was questioned as complicating the regulations concerning
sick leave. This paragraph provides State-wide uniformity to
procedures that are presently utilized.

CWA comments in¢luded the suggestion that seniority be
accrued while an employee is on a leave of absence for union
activities. After careful deliberation, proposed N.J.A.C. 4:1-
17.6 was retained as proposed. This rule reflects long-standing
policy and practice and reinforces the concept that seniority is
a recognition of continuous service; that is, time spent on the
job.

A number of comments brought to the Department’s atten-
tion the inclusion of the now defunct New Jersey State Em-
ployees Association in proposed N.J.A.C. 4:1-17.9 and sug-
gested that CWA should be entitled to this leave instead.
Proposed N.J.A.C. 4:1-17.9, Special Leave: Conventions, is a
purely informational rule that consolidates all statutes con-
cerning convention leave into one rule. This ‘‘convenience
rule’’ is for use by employees and personnel officers and does
not reflect any provisions prepared by the Department of
Civil Service. Revisions to statutes concerning convention
leave must be addressed through the legislative process.

Proposed N.J.A.C. 4:2-17.1(b), the provision that shift-
employees notify the appointing authority of absence due to
illness at least one hour prior to their scheduled reporting
time, has caused concern for CWA representatives. They
comment that these (shift) employees should not be treated
differently than other employees. The Department does not
agree. Shift operations require 24-hour coverage and there-
fore carry a different responsibility than that attached to
regular work-day coverage. Twenty-four hour jobs generally
service institutions such as State hospitals and institutions for
which it is essential to have advanced notice to ensure that
coverage does not lapse. A one-hour reporting time to allow a
supervisor to contact an off-duty employee and have him or
her report to the work-site at the scheduled time or to arrange
for employees to work overtime is believed to be reasonable.
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CWA further objects to N.J.A.C. 4:2-17.1(c) which pro-
vides that failure to notify the appropriate person of absence
due to illness may constitute cause for disciplinary action.
This proposed paragraph is a retention of the current rule,
N.J.A.C. 4:1-17.17. CWA also objects to a generalization of
this provision, proposed N.J.A.C. 4:2-17.14, Abuse of Leave
of Absence, which states that absence without approval, or
misuse of approved absence, may be cause for disciplinary
action. While the Department understands the concern, it is
essential that employees are responsible for their absences and
accountability is established. The Department of Civil Service
is charged with promoting efficiency in the conduct of public
business. Being accountable for absences and assuring their
propriety is part of promoting efficiency.

The CWA representatives suggested that Sick Leave Injury
(SLI) provisions be extended to unclassified workers. Civil
Service rule and regulation applies only to the classified serv-
ice. N.J.LA.C. 4:1-1.2, Purpose, states, ‘‘“These rules are for
the purpose of implementing the statutory provisions . . . for

. employees in the classified service.”” Consequently it is
not feasible to extend such benefits to unclassified employees.

One comment was received concerning proposed N.J.A.C.
4:2-17.9, Child Care Leave. Although the CWA representa-
tive who commented was in favor of the rule, he suggested
that such leave be mandatory along with sick leave without
pay. Leaves without pay are not mandatory but are granted at
the discretion of the appointing authority. Child care leave is
to be considered the same as any other leave without pay.

CWA comments also addressed proposed N.J.A.C. 4:2-
17.10, Administrative Leave. The concern is that by eliminat-
ing the provision stating that administrative leave may be
granted for emergencies and the order of priority for granting
administrative leave, the current contract language may be
abrogated. The intent of this proposal was to avoid overregu-
lation and clarify language, not to substantively change the
rule. Therefore, in compliance with CWA’s suggestion, the
original language, including administrative leave for emergen-
cies and order of priorities, is being restored. Mr. Aisenstock
also commented on this section. He suggested that a provision
for leave to attend funerals be included in N.J.A.C. 4:2-
17.10. Leave to attend the funeral of a member of an employ-
ee’s immediate family is provided for in proposed N.J.A.C.
4:1-17.5(b)1, Sick Leave, Authorized Use.

Mr. Aisenstock commented on proposed N.J.A.C. 4:2-
17.5(a)2 which provides that an employee shall not be com-
pensated ‘‘where such aggravation was reasonably foresee-
able.”” The proposed rule is identical to the current rule except
that the word ‘‘reasonably’” was added to the proposal to
allow some protection to the employee by limiting denials
only to those cases that are reasonably foreseeable.

A number of comments addressed the addition of ‘‘gross
negligence’’ to proposed N.J.A.C. 4:2-17.5(a)5. The concern
centered around the employee assuming the burden of prov-
ing that he was not grossly negligent. Placing the burden of
proof on a claimant for SLI benefits or on any individual
seeking relief in an administrative agency or court proceeding
is an established practice. Appointing authorities may use
gross negligence as grounds to deny SLI claims, but gross
negligence, as opposed to mere negligence, must be shown.
An employee who believes he or she has been wronged by
such finding may seek relief before the Civil Service Commis-
sion.

IFPTE comments addressed proposed N.J.A.C. 4:2-
17.5(c)2 which reads: Injuries which occur during lunch
breaks are not compensable. Their concern centered around
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injuries to employees who must eat their lunch or take their
break on the work site. After careful deliberation, it was
decided to amend the proposed rule to allow compensation
for those employees. IFPTE comments also suggested that
N.J.A.C. 4:3-17.1, Special leave: Elective office, be extended
to include leave for union business. Proposed N.J.A.C. 4:3-
17.1 mirrors special legislation, N.J,A.C. 11:24A-7, 8 and 9
that is specific to elective public office. Such provision for
union business should be directed through the legislative proc-
ess.

Administrative Law Judge Robert W. Scott submitted com-
ments concerning the military leave section. In particular,
Judge Scott questioned the distinction between permanent
and nonpermanent employees and the amount of paid time
which these individuals would be granted. The Military Leave
section of Subchapter 17, mirrors the statutory provisions and
terminology governing all such leave time as it appears in the
pertinent statutes. N.J.S.A. 38:23-1 and 38:23-1.1 require
that these employees be treated differently depending upon
their Civil Service status and length of service. These pro-
posed regulations have been reviewed and approved by Chief
of Staff, Major General Francis Gerard. Moreover, the De-
partment of Defense is currently in the process of developing
its own rules to govern military leave of absence.

Mr. Polios, Chief Personnel Officer, Department of the
Treasury, suggested that a regulation be established that
would also set forth a Statewide uniform procedure for pro-
rating an employee’s sick and vacation leave upon separation.
This suggestion warrants further consideration and although
it may be proposed at a later date, it cannot, without adequate
review, be a part of this adoption.

The final comment did not address a definitive section of
the Subchapter but stated that ‘‘Leaves of absence should be
negotiated rather than governed by Civil Service.”” Leaves of
absence are controlled by statute. It is mandated that the
Department of Civil Service (for State government) or local
governments (for local jurisdictions) prepare and administer
rules and regulations for such leaves.

Two revisions have been made by this Department as a
result of close review of the proposal. In order to ensure
consistency among the subchapters and continuity of current
rules, language that is in current N.J.A.C. 4:1-17.10 has been
restored and amended to proposed N.J.A.C. 4:1-17.3 and
language that is currently in N.J.A.C. 4:1-8.4 and 4:2-16.2
has been added to proposed N.J.A.C. 4:1-17.6. The revision
to proposed N.J.A.C. 4:1-17.3 restores the language concern-
ing the procedure for deducting leaves of absence when deter-
mining earned service credit for vacation leave, The amend-
ment 1o N.J.A.C. 4:1-17.6 sets forth in the Leave Without
Pay section the exceptions to the blanket deductions of leaves
with pay for purposes of determining continuous service. It is
essential that this procedure be included in Subchapter 17 to
make certain that the rule book provides the necessary infor-
mation in all of the pertinent sections.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*; deletions from the
proposal shown in brackets with asterisks *[thus]*).

SUBCHAPTER 17. LEAVES OF ABSENCE

4:1-17.1  General

(a) In State service, the President of the Civil Service Com-
mission, shall prepare and administer rules regarding leaves of
absence.

(CITE 16 N.J.R. 1340)
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(b) In local service, the governing body or appointing au-
thority shall prepare and administer standards regarding holi-
days, sick leave, work related disability leave, leaves of ab-
sence with or without pay and special leaves subject to
statutory provisions and Civil Service rules.

(c) For police and fire departments, sick and vacation
leaves are established by ordinance. See N.J.S.A. 40A:14-7
and 40A:14-118.

(d) For rules regarding leaves of absence that are applicable
to both State and local service, refer to N.J.A.C. 4:1-17. For
rules regarding leaves of absence that are limited to State
service, see N.J.A.C. 4:2-17. For rules regarding leaves of
absence that are limited to local service, see N.J.A.C. 4:3-17.

4:1-17.2 Records

(a) In State service, appointing, authorities shall maintain
records of all leaves of absence. Such records shall be in a
form approved by the Department of Civil Service and be
available for inspection at any time by a representative of the
Department. Notices of all leaves of absence shall be for-
warded to the Department of Civil Service.

1. When an employee leaves State service, the appointing
authority shall certify all of the employee’s unused sick leave
to the Department of Civil Service. Such leave shall be part of
the employee’s record.

2. When an employee is transferred, the employee’s former
department or agency shall certify the employee’s unused
vacation and sick leave to the new employer.

3. When an employee is reemployed, the Department of
Civil Service shall certify the employee’s unused sick leave to
the employer.

(b) In local service, appointing authorities shall maintain
records of all leaves of absence. Notices of all leaves of ab-
sence shall be forwarded to the Department of Civil Service.

4:1-17.3 Vacation leave: Entitlements

(a) In State service, all full-time classified employees shall
be entitled to annual paid vacation leave based on their years
of continuous full-time or part-time service in the classified or
unclassified service. Vacation leave shall be credited at the
beginning of each calendar year.

1. New employees shall receive one working day for the
initial month of employment if they begin work on the 1st
through the 8th day of the calendar month. Employees who
begin work on the 9th through the 23rd day of the month shall
receive one-half working day for that month. Employees who
begin work after the 23rd day of the month shall not receive
any paid vacation leave for that month.

2. After the initial month of employment and up to the end
of the first calendar year, employees shall receive one working
day for each month of service. Thereafter, employees shall
receive paid vacation days as follows:

i. From the beginning of the first full calendar year of
employment and up to five years of service, 12 working days;

ii. After five years of service and up to 12 years of service,
15 working days;

iii. After 12 years of service and up to 20 years of service,
20 working days;

iv. Over 20 years of service, 25 working days.

3. Vacation leave credits shall not accrue after an employee
has resigned or retired although his or her name is being
retained on the payroll until exhaustion of vacation or other
compensatory leave.

4. When the employee’s vacation entitlement based on con-
tinuous service changes during the calendar year, the addi-
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tional annual entitlement shall be granted at the beginning of
the calendar year in which the change takes place.

(b) In local service, all permanent employees shall be enti-
tled to a minimum of annual paid vacation leave as follows:

1. Up to the end of the first calendar year, one working day
for each month of service;

2. From the beginning of the first calendar full year of
employment and up to 10 years of service, 12 working days;

3. After 10 years of service and up to 20 years of service, 15
working days; and

4. After 20 years of service, 20 working days.

(c) Part-time employees shall be entitled to a proportionate
amount of paid vacation days.

*(d) For purposes of determining the credit earned for va-
cation leave, leaves of absence without pay except for military
leave shall be deducted from an employee’s years of continu-
ous service.*

*[(d)]* *(e)* Paid vacation days shall not accrue during a
leave of absence without pay. *[Leave of absence without pay
shall be deducted from an employee’s years of continuous
service, except as otherwise provided by rule.]*

*[(e)]* *(f)* [Vacation leave shall be scheduled by the
appointing authority.]* *T'he appointing authority may estab-
lish procedures for the scheduling of vacation leave.* If, in
any calendar year, vacation leave is not *[grated]* *used*
because of business necessity, the unused vacation leave for
that year shall be *{granted}* *used* during the next succeed-
ing year only.

*[(D]* *(g)* An employee who leaves government services
shall be paid for unused vacation time.

*[(g)]* *(h)* An employee who has been reemployed from
a special reemployment list shall be credited with any continu-
ous service prior to the layoff and the continuous service
subsequent to reemployment for purposes of computing vaca-
tion entitlement.

*[()]* *@{i)* An employee who exhausts all paid vacation
leave in any one year shall not be credited with additional paid
vacation leave until the beginning of the next calendar year.

*[(1)]* *()* Upon the death of an employee, earned vaca-
tion shall be paid to the employee’s estate.

4:1-17.4 Sick leave: Entitlements

(a) In State service, all full-time employees shall be entitled
to annual paid stick leave to be credited at the beginning of
each calendar year or upon employment.

1. New employees shall receive one working day for the
initial month of employment if they begin work on the Ist
through the 8th day of the calendar month. Employees who
begin work on the 9th through the 23rd day of the month shall
receive 2 working day for that month. Employees who begin
work after the 23rd day of the month shall not receive any
paid sick leave for that month.

2. After the initial month of employment and up to the end
of the first calendar year, employees shall receive one working
day for each month of service. Thereafter, employees shall
receive 15 working days for each year of service.

3. Sick leave credits shall not accrue after an employee has
resigned or retired although his or her name is being retained
on the payroll until exhaustion of vacation or other compen-
satory leave.

(b) In local service, all permanent employees shall be enti-
tled to annual paid sick leave of a minimum of one working
day for every month of service during the first calendar year
of employment and 15 working days for every year thereafter.
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(¢) Part-time employees shall be entitled to a proportionate
amount of paid sick leave.

(d) Paid sick days shall not accrue during a leave of ab-
sence without pay.

(e) An employee who exhausts all accumulated paid sick
days in any one year shall not be credited with additional paid
sick leave days until the beginning of the next calendar year.

(f) Unused sick leave shall accumulate from year to year.

4:1-17.5 Sick leave: Authorized use

(a) Sick leave may be used by employees who are unable to
work because of personal illness, accident or exposure to
catagious disease.

1. When an illness is of a chronic or recurring nature caus-
ing occasional absences of one day or less, one proof of illness
shall be required for every six month period. The proof of
illness must specify the nature of the illness and that it is likely
to cause periodic absences from employment.

2. In case of sick leave due to exposure to contagious
disease, a certificate from the Department of Health shall be
required.

3. In case of other personal illness, proof may be required
for State employees as provided in N.J.A.C. 4:2-17.1 and 4:2-
17.2. Local jurisdictions shall prepare and administer appro-
priate standards for proof of illness. See N.J.S.A. 11:24A-3
and 11:24A-5.

(b) Sick leave may be used for short periods of time due to
a death in the employee’s immediate family or to care for a
seriously ill member of the employee’s immediately family.

1. In case of sick leave due to a death in the employee’s
immediate family, reasonable proof may be required. See
N.J.A.C. 4:1-2.1 for definition of immediate family.

2. In case of sick leave to care for a member of the employ-
ee’s immediate family, proof may be required for State em-
ployees as provided in N.J.A.C. 4:2-17.1 and 4:2-17.2. Local
jurisdictions shall prepare and administer appropriate stan-
dards regarding leave to care for a member of the immediate
family. See N.J.S.A. 11:24A-3 and 11:24A-5.

(c) Sick leave may be used by a handicapped employee for
absences related to the acquisition or use of an aid for the
handicap provided that the aid is necessary to function on the
job. In such cases, reasonable proof may be required by the
appointing authority.

4:1-17.6 Leave without pay

(a) In State service, an appointing authority may, with
Department of Civil Service approval, grant leaves of absence
without pay to permanent employees for a period not to
exceed one year unless otherwise provided by statute. The
one-year leave may be extended for exceptional situations
upon request by the appointing authority and written ap-
proval by the Department of Civil Service.

(b) In State service, an appointing authority may, .with
Department of Civil Service approval, grant leaves of absence
without pay to nonpermanent employees for exceptional situ-
ations. Such leaves shall not exceed six biweekly pay-periods,
or the equivalent, and shall not continue beyond termination
of the appointment. Leave without pay for nonpermanent
employees may be terminated at any time.

(c) In local service, a department head or appointing au-
thority may grant leaves of absence without pay to permanent
employees for periods not to exceed six months at any one
time. Such leaves may be renewed for an additional six
months by the department head or appointing authority with
approval by the governing body. No further renewal or exten-
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sion may be granted except upon request by the department
head or appointing authority and written approval by the
Department of Civil Service. Standards concerning leaves of
absence without pay shall be prepared and administered by
the appointing authority.

(d) Except for military leave, education, sick or disability
leave or any other leave designated by the Civil Service Com-
mission or by law, *[P]* *p*eriods of leaves of absence with-
out pay shall be deducted from an employee’s total continu-
ous service, except as otherwise provided by rule.

4:1-17.7 Military Leave

(a) An employee, other than a person holding a position
for a fixed term or period, who enters the military service in
time of war or emergency, or for any period of training, or
pursuant to any selective service system, shall be entitled to a
leave of absence without pay for the period of such service
and three months after discharge. However, if an employee
shall be incapacitated by wound or illness at the time of
discharge, such leave shall be extended until three months
from recovery but in no event more than two years from date
of discharge.

1. During such leave of absence, the employee shall con-
tinue to accrue seniority and service adjustments, if applica-
ble, in his or her title.

2. No entitlements under this section shall be granted if the
separation from military service is by a dishonorable dis-
charge. See N.J.S.A. 38:23-4.

3. For federal reemployment rights, see 43 U.S.C. §2021.

(b) An employee who is a member of the national guard or
other component of the organized militia of the State shall be
entitled to a leave of absence with pay not to exceed 90 days in
the aggregate in any one year that he or she is required to
engage in active duty or active duty for training. A leave of
absence with pay shall also be granted for other military duty
when ordered by the Governor.

1. Such leave of absence shall be in addition to the regular
vacation allowed such employee. See N.J.S.A. 38A:4-4,

(c) A permanent employee who is a member of the orga-
nized reserves of the Army, Navy, Air Force or Marine Corps
of the United States or other affiliated organizations shall be
entitled to a leave of absence with pay on days on which he or
she is required to engage in field training. This would include
only that training which consists of participation in unit train-
ing in field operations.

1. A nonpermanent employee serving for one year or
longer shall be entitled to a leave of absence with pay not to
exceed 30 days in the aggregate in any one year while engaged
in field training. A leave of absence without pay shall be
granted to a nonpermanent employee serving for less than a
year while engaged in field training.

2. Such leave of absence shall be in addition to the regular
vacation allowed such employee. See N.J.S.A. 38:23-1 and
38:23-1.1.

(d) An employee is entitled to a leave of absence without
pay for such other national guard, State organized militia or
United States reserve duty not covered by (b) and (¢) above.

1. During such leave of absence, the employee shall con-
tinue to accrue seniority and service adjustments, if applica-
ble, in his or her title,

2. At the discretion of the employee, vacation leave, ad-
ministrative leave and other accrued compensation may be
used for such absences.

(¢) For military leave regulations promulgated by the New
Jersey Department of Defense see N.JJA.C. . (The
Department of Defense is currently drafting said rules.)
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4:1-17.8 Special leave: Appointment by Governor

(a) A permanent employee appointed by the Governor to
an office shall be granted a leave of absence without pay for
the period of appointment.

4:1-17.9 Special Leave: Conventions

(a) Every employee who is a duly authorized representative
shall, upon request, be granted a leave of absence with pay for
a period of up to five days in any calendar year, to attend any
State or national convention of any one or more of the orga-
nizations listed below. The five days shall include necessary
travel time. Employees may be granted leaves of absence to
attend conventions of organizations not appearing on this list
upon proof of legislative modification or supplementation of
the list. (See N.J.S.A. 38:23-2)

1. American Gold Star Mothers;

2. American Legion;

3. American Legion Auxiliary;

4. American Veterans of World War 11, Korea and Viet-
nam;

5. AMVETS Ladies Auxiliary;

6. Army and Air National Guard Association of New Jer-
sey;

7. Army and Navy Legion of Valor;

8. Blind Veterans Association of New Jersey;

9. Catholic War Veterans of the United States;

10. Disabled American Veterans® Auxiliary;

11. Disabled American Veterans;

12. Grand Army of the Repubilic;

13. Indian War Veterans;

14. Italian American War Veterans of the United States,
Incorporated;

15. Jewish War Veterans of the United States;

16. Ladies Auxiliary, Department of New Jersey Jewish
War Veterans of the U.S.A_;

17. Ladies Auxiliary, [talian War Veterans of the United
States, Incorporated;

18. Ladies Auxiliary of New Jersey State Department,
Catholic War Veterans;

19. Ladies Auxiliary of Veterans of Foreign Wars;

20. Ladies Auxiliary, Veterans of World War I of the
United States of America;

21. Marine Corps League of the United States;

22. National Guard Association of the United States;

23. Navy League;

24. New Jersey Civil Service Association;

25. New Jersey Firemen’s Association;

26. New Jersey State Employee’s Association;

27. New Jersey State Exempt Firemen’s Association;

28. Polish Legion of American Veterans;

29. Polish Legion of American Veterans, Ladies Auxiliary;

30. Reserve Officers Association of the United States;

31. 369th Veterans Association, Incorporated;

32. Twenty-Ninth Division Association;

33. United Spanish-American War Veterans;

34. United States Coast Guard Auxiliary;

35. Veterans of Foreign Wars;

36. Veterans of World War I of the United States of Amer-

37. War Veteran Public Employees Association;

38. Women’s Overseas Service League,

(b) Written notice from the appropriate organization indi-
cating that the employee is a duly authorized delegate shall be
submitted to the appointing authority prior to the convention.
A certificate of attendance shall be submitted to the appoint-
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ing authority after the convention indicating the delegate’s
attendance.

(¢) An employee who is a duly authorized representative of
any of the following organizations shall be granted a leave of
absence with pay to attend the following conventions
(N.J.S.A. 40A:14-177):

. American Federation of Policy Officers, Inc.;

. Brown Shield, Inc.;

. Botons;

. Firemen’s Mutual Benevolent Association Inc.;

. Fraternal Order of Police;

. New Jersey Association of Chiefs of Police;

. New Jersey State Patrolmen’s Benevolent Association,
Inc.;

8. Uniformed Firemen’s Association;

9. Vulcan Pioneers (New Jersey Council of Charter Mem-
bers of the National Black Police Assoc., Inc.)

(d) Persons designated by the Governor shall be granted
leaves of absence to attend the convention of the American
Correctional Association (American Prison Association). See
N.J.S.A. 30:4-178.

(¢) Any full-time teaching staff member or secretary or
office clerk of any board of education of any local, regional
or county vocational school district who applies to his or her
board of education shall be granted a leave of absence with
pay to attend the convention of the New Jersey Education
Association. Such leave shall not exceed two days within any
one calendar year. The employee must file a certificate of
attendance with the board of education. The certificate must
be signed by the executive secretary of the association for the
employee to receive paid leave. See N.J.S.A. 18A:31-2.

(1) The Chancellor of Higher Education, with approval of
the Board of Higher Education, may prepare rules concerning
leaves of absence and payment during such leaves for teachers
employed in the State colleges. See N.J.S.A. 18A:64-16.

(g) Teachers in State facilities shall have the rights as stated
in (¢) above to attend the convention of the New Jersey
Education Association as other employees of boards of edu-
cation or as stated in (f) above to attend the conventions
allowed by the Chancellor of Higher Education for teachers
employed in the State colleges.

NN B W

4:1-17.10 Special leave: Education

(a) In State service, an appointing authority may, with
approval of the President of the Civil Service Commission,
grant a permanent employee education leave with or without
pay for the purpose of obtaining training that is of direct
value to the State but is not available through State or in-
service training programs. See also N.J.A.C. 4:1-20.9 Tuition
aid program.

(b) In local service, an appointing authority may grant
education leave with or without pay for the purpose of ob-
taining training that is of direct value to the local government.
Standards concerning such leave shall be prepared and admin-
istered by the appointing authority.

(c) Education leave, with or without pay, shall not be de-
ducted from an employee’s seniority. See N.J.A.C. 4:2-
16.2(e)2.

SUBCHAPTER 17. LEAVES OF ABSENCE
4:2-17.1 Sick leave: Reporting

(a) An employee whose workweek is other than a 24-hour
or shift coverage shall, by the scheduled reporting time, notify
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a contact person designated by the agency of any absence due
to illness.

(b) An employee whose work unit requires 24-hour or shift
coverage shall, at least one hour before the scheduled starting
time, notify the designated contact person of any absence due
to illness. In case of sudden illness or emergency, exceptions
may be granted by the designated contact person.

(c) Failure to supply notification to the designated contact
person in accordance with (a) or (b) above may result in a
denial of sick leave for that specific absence, be considered an
abuse of leave of absence, and constitute a cause for discipli-
nary action. See also N.J.A.C. 4:1-16.7, 4:1-16.14(a), 4:2-
16.4, 4:2-16.5, and 4:2-17.14,

4:2-17.2 Sick leave: Verification

(a) An appointing authority may require proof of illness
for any of the following reasons:

1. There is reason to believe that an employee is abusing
sick leave;

2. The employee has been absent on sick leave for five or
more consecutive work days;

3. The employee has been absent on sick leave for an ag-
gregate of more than 15 days in a 12-month period.

(b) An appointing authority may require an employee to be
examined by a physician designated and compensated by the
appointing authority as a condition of the employee’s return
to work.

1. The examination shall establish whether the employee is
capable of performing his or her work duties and that the
return to employment will not jeopardize the health of the
employee or that of other employees.

2. The appointing authority shall set the date of the exami-
nation to assure that it does not cause undue delay in the
employee’s return to work.

4:2-17.3 Vacation and sick leave: Liability

(a) An employee is liable for vacation and sick leave days
taken in excess of his or her entitlement,

(b) An employee who leaves State service or goes on a leave
of absence without pay before the end of the calendar year
shall have his or her leave prorated according to time earned.

1. An employee shall reimburse the appointing authority
for paid working days used in excess of his or her prorated
and accumulated entitlements.

2. An employee who returns to work from a leave of ab-
sence shall not be credited with paid vacation or sick leave
until the amount of leave used in excess of the prorated
entitlement has been reimbursed.

(c) Intermittent days off without pay shall be aggregated
and considered as a continuous leave without pay for calcula-
tion of reduced vacation and sick leave credits. When inter-
mittent days off without pay equal 11 working days, the
employee’s vacation and sick leave credits shall be reduced by
V4 of one month’s entitlement.

(d) An employee shall not be reimbursed for accumulated
sick leave when leaving State service except as provided in
N.J.A.C. 4:5.

4:2-17.4 Sick Leave Injury (SLI): General
(a) An employee who is disabled from a work-related in-
jury or illness shall be granted a leave of absence with pay.
(b) An employee who can return to work on a part-time
basis shall be compensated for the hours actually worked and
receive sick leave injury (SLI) benefits for the hours missed
due to the disability.
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(c) SLI benefits shall be reduced by the amount of a work-
ers’ compensation award.

(d) Benefits are limited to a one-year period from the initial
date of the injury or illness.

4:2-17.5 Sick Leave Injury (SLI): Standards

(a) Causation: The disability must be an injury or illness
resulting from the employment.

1. Injuries or illnesses which would clearly not have oc-
curred but for a specific work-related accident or condition of
employment are compensable.

2. Preexisting illnesses, diseases and defects aggravated by
a work-related accident or condition of employment are not
compensable where such aggravation was reasonably foresee-
able.

3. Illnesses, such as a heart disorder and arthritis, which
are generally not caused by a specific work-related accident or
condition of employment, are not compensable except where
the claim is supported by medical documentation that clearly
establishes the injury or illness is work related.

4. Psychological or psychiatric illness shall not be compen-
sable, except where such illness may be traced to a specific
work-related accident or occurrence which traumatized the
employee thereby creating the illness, and the claim is sup-
ported by medical documentation.

S. *[An injury or illness clearly caused by the gross negli-
gence of the employee shall not be compensable.]* *An injury
or illness occurring where the appointing authority has estab-
lished that the employee has been grossly negligent, including
alcohol or drug abuse at the time of the accident, shall not be
compensable.*

(b) Physical Area: Any accident resulting in injury for
which the employee seeks compensation must occur on the
work premises except as in (b)2 beiow.

1. Work premises is the physical area of operation of the
appointing authority, including buildings, grounds and park-
ing facilities provided by the State for the benefit of its em-
ployees.

2. An injury occurring off the work premises is compensa-
ble only when the employee is engaged in authorized work
activity or travel between work stations.

(c) Time: For the injury to be compensable, it must occur
during normal work hours or approved overtime.

1. Injuries which occur during normal commutation be-
tween home and the work station or home and a field assign-
ment are not compensable.

2. Injuries which occur during lunch or break periods are
not compensable. *However, employees who are required by
the appointing authority to remain at a particular job location
during lunch and/or work-break shall not be precluded from
receiving SLI benefits.*

(d) Burden of Proof: The burden is on the employee to
establish by a preponderance of the evidence that he or she 1s
entitled to SHI benefits.

4:2-17.6 Sick Leave Injury (SLI): Departmental procedures

(a) The employee is required to report to his or her supervi-
sor any accident or work condition claimed to have caused
disability upon occurrence or discovery and is responsible for
completing a written report on the matter within five days or
as soon as possible thereafter. The report shall include a
statement of when, where and how the injury or illness oc-
curred, statements of witnesses and copies of all medical re-
ports concerning the injury or illness.

(CITE 16 N.J.R. 1344)
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(b) The appointing authority shall review the request for
Sick Leave Injury (SLI) benefits based upon the standards in
N.J.A.C. 4:2-17.5 and within 20 days of receipt of the request
shall:

1. Grant the request and forward its recommendation to
the Department of Civil Service which, upon review, shall
notify the employee,and appointing authority whether or not
the benefits have been approved; or

2. Deny the request, inform the employee of the reasons
for the denial and advise the employee of the right to appeal
to the Civil Service Commission within 20 days of receipt of
the determination.

(c) The appointing authority’s recommendation for ap-
proval of SLI benefits must be accompanied by:

1. All personal injury reports;

2. A record of the employee’s lost time;

3. A detailed explanation of the incident;

4. All pertinent physician reports; and

5. A completed ‘‘Request for Employment Disability
Leave.”

(d) The appointing authority may require the employee to
be examined by a physician designated and compensated by
the appointing authority to determine the nature, cause and
extent of the injury or illness.

4:2-17.7 Sick Leave Injury (SLI): Appeal procedures

(a) An employee may appeal an appointing authority de-
nial of Sick Leave Injury (SLI) benefits to the Civil Service
Commission in accordance with N.J.A.C. 4:1-5.1(b) and
N.J.A.C. 4:1-5.2(b).

(b) An employee or appointing authority may appeal a
Department of Civil Service disapproval of SLI benefits to the
Civil Service Commission in accordance with N.J.A.C. 4:1-
S.1(b) and N.J.A.C. 4:1-5.2(b).

(¢) All appeals must be sent directly to:

Director

Division of Appellate Practices and
Labor Relations

CN 312

Trenton, N.J. 08625

4:2-17.8 Sick Leave: Pregnancy-disability

(a) An employee who requests leave with or without pay
for reason of disability due to pregnancy shall be granted
leave under the same terms and conditions as sick leave or
leave without pay. The appointing authority may request ac-
ceptable medical evidence that the employee is unable to per-
form her work because of disability due to pregnancy.

(b) An employee may use accrued leave time (for example,
sick, vacation, administrative) for pregnancy-disability pur-
poses but shall not be required to exhaust accrued leave be-
fore taking a leave without pay. However, the employee must
exhaust all accrued sick leave to be eligible for New Jersey
Temporary Disability Insurance.

4:2-17.9 Leave without pay: Child care
Child care leave may be granted under the same terms and
conditions as all other leaves without pay.

4:2-17.10 Administrative leave

(a) Full-time employees shall be granted three days of ad-
ministrative leave in each calendar year for personal business,
including *emergencies and* religious observances.

*1. Priority in granting such leave requests shall be:

i. Emergencies;
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ii. Religious holidays;

iii. Personal business;

iv. Other personal affairs.*

*[1.1* *2.* Employees hired during the calendar year shall
be granted one-half day of administrative leave for each full
calendar month of employment up to a maximum of three
days leave for the remainder of the calendar year. Therefore,
administrative leave shall be credited at the beginning of each
calendar year.

*[2.]* *3.* Administrative leave may be utilized in multi-
ples of one-half days.

(b) Part-time employees shall be granted administrative
level on a proportionate basis.

(¢) Requests for administrative leave must be approved in
advance by the appointing authority.

(d) Administrative leave that is not used during the calen-
dar year shall be forfeited. An employee who leaves State
service shall to be required to reimburse the State for days
already used.

(¢) Administrative leave may be taken in conjunction with
other types of paid leave.

4:2-17.11 Special leave: Emergency civilian duty

All employees, except temporary employees, shall be given
time off with pay to perform emergency civilian duty in rela-
tion to national defense or other emergency when so ordered
by the Governor or by the President of the United States.

4:2-17.12 Special leave: Jury duty

(a) Employees shall be granted leave with pay for the time
required to attend jury duty that is scheduled either during
work hours or during a work shift that would negatively
impact on the employee’s scheduled work shift as in (b) be-
low. Time required for jury duty includes actual time spent in
commuting.

(b) Employees who are required to attend jury duty during
the work shift immediately preceding or following his or her
scheduled work shift and wholly within the same day shall be
excused from the scheduled work shift. If the employee’s
scheduled work shift extends from one day to the next and
does not immediately precede or follow the period during
which an employee must attend jury duty, the employee shall
choose and be granted leave from his or her work shift that is
scheduled either before or after jury duty.

(¢) Employees shall be granted up to their normal number
of work hours in any one work day to attend jury duty.
Employees who do not work on a fixed workweek schedule
may be granted up to eight hours leave in any one work day.

(d) Employees shall submit to their appointing authority
written verification of attendance signed by a representative
of the court.

(e) The appointing authority shall be responsible for estab-
lishing procedures to insure notification of impending jury
duty.

4:2-17.13 Special leave: Appear as a witness

(a) All employees shall be granted time off with pay to
appear as a witness or a party before a judicial or quasi-
judicial body or legislative committee when such appearance
is part of the job function. If an employee appears as a
witness or a party during his or her normal day off, the
employee shall be compensated on a time for time basis.

(b) All employees, except temporary employees paid at an
hourly rate, shall be granted time off with pay when sum-
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moned as a witness before a judicial or quasi-judicial proceed-
ing in which he or she is not a named party.

(c) An employee shall be granted time off without pay to
appear at a judicial or guasi-judicial proceeding to which he
or she is a party, other than in section (a) above.

4:2-17.14 Abuse of leave of absence

(a) Any absence without appointing authority approval
(unauthorized absence) may be considered an abuse and con-
stitute cause for disciplinary action.

(b) A leave of absence that is approved for a specific pur-
pose and is used for another purpose may be considered an
abuse.

SUBCHAPTER 17. LEAVES OF ABSENCE

4:3-17.1 Special leave: Elective office

(a) A permanent employee shall be granted a leave without
pay to fill elective public office for the term of the office.

1. The employee shall be entitled to return to his or her
permanent title within six years from the date the leave begins
provided that a written request to return is submitted to the
appointing authority before the leave expires. If the term of
the elective office exceeds six years the employee’s name shall
be placed on a special reemployment list at the expiration of
the six years.

2. The employee shall continue to accrue seniority in his or
her permanent title for a maximum of six years.

3. A permanent employee who had taken a promotional
examination before being granted the leave of absence may be
appointed to the promotional title from the resulting list and
shall begin the working test period upon return from the
leave.

EDUCATION
(a)

STATE BOARD OF EDUCATION

Business Services; Tuition Public School,
Method of Determining Tuition Rates

Adopted Amendment: N.J.A.C. 6:20-3.1

Proposed: December 19, 1983, at 15 N.J.R. 2089(a).

Adopted: May 2, 1984, by State Board of Education,
Saul Cooperman, Secretary.

Filed: May 10, 1984, as R. 1984 d.205, with substantive
and technical changes not requiring additional public
notice and comment (N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 18A:4-15 and 18A:38-19.

Effective Date for Amendments: June 4, 1984,

Operative Date for Amendments: July 1, 1984.

Expiration Date pursuant to Executive Order No.
66(1978): April 1, 1985.

Summary of Public Comments and Agency Responses:
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53 letters with comments were received from 36 individuals.
13 individuals expressed support for the new rules. Five indi-
viduals expressed opposition to the new rules. The remaining
individuals and some of the individuals whom expressed sup-
port for the new rules indicated concerns or objections about
parts of the new rule. The concerns were:

1. That receiving districts should be able to set tuition rates
at something less than actual cost if they so choose.

2. That the time lines in the new rule were too early to be
useful or practical.

3. That there should be a repayment schedule for the ad-
justments during the third school year after completion of the
contract year.

4. That tuition rate adjustments should be made on a
monthly basis.

5. That adjustments to tuition rates should occur earlier
than the third year following the contract year.

6. That enrollment and tuition rate estimates by sending
and receiving districts should be verified and approved.

7. That the adjustment period should be extended for re-
ceiving districts as well as sending districts.

8. That the proposed rule should be applicable only to
sending and receiving districts which are unable to resolve
tuition conflicts in some other manner.

The responses of the Department of Education to these
congerns were:

1. The Department agreed and the new rule was modified
to permit receiving districts to charge any amount not in
excess of actual cost.

2. The Department agreed and the time lines have been
modified in the new rule to make them more practical.

3. The Department agreed and the new rule was modified
to require that the contractual agreement contained a pay-
ment schedule for all adjustments which may be necessary.

4. This change was not made because it is contrary to the
entire concept contained in the new rule.

5. Adjustments to the tuition rate cannot occur earlier than
the third year after the contract year because certified rates
are unavailable until after the time for the preparation of the
budget for the second year following the contract year. There-
fore, the third year is the earliest date that adjustments can be
included in the budget.

6. This change was not included in the new rules as the
Department felt that it was unnecessary and would delay the
process.

7. This is not appropriate as the adjustments would not
place a financial burden on a receiving district.

8. The Department disagrees as the tuition contract process
should be uniform for all school districts.

Fuall text of the adopted amendment follows (additions to
the proposal shown in bold face with asterisks *thus*; dele-
tions from the proposal shown in brackets with asterisks
*thus]*).

6:20-3.1 Method of determining tuition rates

(a)-(c) (No change from proposal.)

(d) A tentative tuition charge shall be established for budg-
etary purposes by written contractual agreement between the
receiving district board of education and the sending district
board of education, and such tentative charge shall equal *an
amournt not in excess of* the receiving district’s estimated cost
per pupil for the ensuring school year for the purpose or
purposes for which tuition is being charged, multiplied by the
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estimated average daily enrollment of pupils expected to be
received during the ensuring school year. Such written con-
tract shall be on a form prepared by the commissioner.

1. The sending district board of education and the receiv-
ing district board of education shall enter into a written con-
tractual agreement for tuition for the ensuing school year no
later than *[December 15 preceding the beginning of]* *seven
days prior to the date on which the proposed budget for* the
ensuing school year *is required to be submitted to the county
superintendent*. Such contractual agreement shall require the
sending district board of education to pay 10 percent of the
tentative tuition charge no later than an agreed upon date
each month from September through June of the contract
year. The contractual agreement shall require that all adjust-
ments which shall be made because of a difference in cost or
in the number of pupils sent shall only be made during the
third school year following the contract year. *The contrac-
tual agreement shall contain a payment schedule for all ad-
justments which may be necessary.*

2. The sending district board of education shall notify in
writing the receiving district board of education of the esti-
mated average daily enrollment of pupils in each tuition cate-
gory expected to be sent during the ensuring school year no
later than *[November 1]* *December 15* preceding the be-
ginning of the ensuing school year. The receiving district
board of education shall notify in writing the sending district
board of education of the estimated cost per pupil in each
tuition category for the ensuring school year and the tentative
tuition charge no later than *[November 15]* *January 1*
preceding the beginning of the ensuring school year. The
receiving district board of education shall submit to the send-
ing district board of education a copy of its calculations to
determine the estimated cost per pupil in each tuition category
for the ensuing school year no later than *[November 15]*
*January 1* preceding the beginning of the ensuing school
year. Such calculations shall be on a form prepared by the
commissioner.

3. If the commissioner later determines that the tentative
tuition charge was greater than the actual cost per pupil
during the school year multiplied by the actual average daily
enrollment received, the receiving district board of education
shall return to the sending district board of education in the
third school year, following the contract year the amount by
which the tentative charge exceeded the actual charge as deter-
mined above, or, at the option of the receiving district *[,
the]* board of education shall credit the sending district
*[the]* board of education with the excess amount.

4. If the *[[C]commissionber]* *commissioner* later deter-
mines that the tentative charge was less than the actual cost
per pupil during the school year multiplied by the actual
average daily enrollment received, the receiving district board
of education *[shall]* *may* charge the sending district board
of education *all or part of* the amount owed by the sending
district board of education, to be paid during the third school
year following the school year for which the tentative charge
was paid. The county superintendent of schools of the county
in which the sending district board of education is located
may approve the payment of the additional charge over an-
other period, if the sending district board of education can
demonstrate that payment during the third school year fol-
lowing the school year for which the tentative charge was paid
would cause a hardship.

(¢) The commissioner shall prepare the necessary forms to
certify the ‘“‘actual cost per pupil’’ for each tuition category
according to these rules. The commissioner shall also prepare
the contract forms and the forms to be used by the receiving
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district board of education 1o establish the estimated cost per
pupil for each tuition category for the ensuing school year.
(f) (No change.)

(a)

STATE BOARD OF EDUCATION

Business Services; Public School Contracts
Competitive Bidding

Adopted Amendment: N.J.A.C. 6:20-8.1

Proposed: February 21, 1984, at 16 N.J.R. 299(b).

Adopted: May 2, 1984, by State Board of Education,
Saul Cooperman, Secretary.

Filed: May 10, 1984, as R.1984 d.204, without change.

Authority: N.J.S.A. 18A:4-15 and 18A:18A-37.

Expiration Date pursuant to Executive Order No.
66(1978): February 1, 1985.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

6:20-8.1 Restricting the avoidance of competitive bidding
for extraordinary, unspecifiable services

(a) (No change.)

(b) Any purchase, contract or agreement of the character
described in N.J.S.A. 18A:18A-4, may be made, negotiated
or awarded by a district board of education by resolution at a
public meeting without public advertising for bids and bid-
ding if the subject matter thereof consists of extraordinary,
unspecified services. This exception shall be construed nar-
rowly in favor of open competitive bidding where possible
and in each instance of such exception, the district board of
education is required to state the supporting reasons for its
action in the resolution awarding the contract. The use of
such exception shall be further limited by the following condi-
tions:

1.-5. (No change.)

6. Before awarding a contract under the EUS provisions, a
designated school official of the district board of education
must file a certificate with the district board of education
clearly describing the nature of the work to be done, stating it
is not reasonably possible to write specifications, describing
the informal solicitation of quotations (if quotes not sought,
or lowest responsible price is not observed explain this also)
and describing in detail why the contract meets the provisions
of the statute and these rules. A mere recitation of the lan-
guage in the statute shall not be sufficient for this purpose.
The certification must be kept with the resolution awarding
the contract in the district board of education office;

7. If the estimated cost or price exceeds the minimum
amount, which is calculated semi-annually, quotations as to
the cost or price must be solicited by the district board of
education whenever practicable, and the contract shall be
made on the basis of the lowest responsible quotation, which
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quotation is most advantageous to the district board of educa-
tion, price and other factors considered;

8.-9. (No change.)

(¢)-(d) (No change.)

ENVIRONMENTAL
PROTECTION

(b)

DIVISION OF WASTE MANAGEMENT

Discharges of Petroleum and Other
Hazardous Substances
List of Hazardous Substances

Readopted Amendment: N.J.A.C.
T:1E-Appendix A, Part V

Proposed: January 17, 1984 at 16 N.J.R. 158(a).

Adopted: May 17, 1984, by Robert E. Hughey, Com-
missioner, Department of Environmental Protection.

Filed: May 21, 1984 as R.1984 d.217, with substantive
changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 13:1D-9, and specifically,
N.J.S.A. 58:10-23.11(1).

Effective Date: June 4, 1984,

Expiration Date pursuant to Executive Order No.
66(1978): April 28, 1985.

DEP Docket No. 071-83-12.

Summary of Public Comments and Agency Responses:

The Department heard testimony at two public hearings
held on the emergency amendment and concurrent proposal
at the following times and locations: Trenton, New Jersey on
February 15, 1984 at 10:00 A.M. until the close of testimony,
and at Montclair, New Jersey on February 16, 1984 at 4:00
P.M. until the close of testimony, with a recess from 6:00 to
7.00 P.M. The Department received no testimony in opposi-
tion from the 18 persons who presented testimony.

One person testified that public utilities owning and operat-
ing nuclear generating stations might be taxed as a conse-
quence of the amendment. The Department has not been
authorized to levy taxes pursuant to the Spill Compensation
and Control Act and, therefore, has not made a determina-
tion on this issue. Such taxation authority is vested in the
Division of Taxation in the Department of Treasury. (see
N.J.S.A. 58:10-23.11(h).) The Department of Treasury has
been advised of this comment.

The comment period ran from January 17, 1984 through
February 17, 1984. The Department received three written
comments from public utility companies, dated February 17,
1984, but received after the close of the comment period.
Summaries of the comments and agency responses are pro-
vided below:
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1. Comment: Public Service Electric and Gas, operator of
Salem Nuclear Generating Station and Hope Creek Nuclear
Generating Station (under construction), commented that the
rule should exempt licensed electric generating stations from
taxation. GPU Nuclear, operator of Oyster Creek Generating
Station commented that the rule should, similarly, exempt
nuclear fuel cycle facilities.

Response: The Act authorizes the Department of Treasury
to levy taxes under the Act. The Act does not include a
provision for exempting specific major facilities from taxa-
tion.

By proposing to amend N.J.A.C. 7:1E-Appendix A, Part V
to add uranium to the list of hazardous substances, the De-
partment had not intended to include fuel and spent fuel
assemblies used in nuclear generating stations. The Depart-
ment has, accordingly, amended Part V.

The Department and the Division of State Police in the
Department of Law Public Safety have prepared a plan to
implement all necessary and appropriate protective or reme-
dial measures to be taken with respect to a radiation accident,
or threatened radiation accident, at a nuclear facility or dur-
ing the transportation of radioactive material. The plan was
developed pursuant to the Radiation Accident Response Act,
N.J.S.A. 26:2D-38 et seq. to provide the maximum protection
possible from any threats to the health and welfare of the
citizens of the State.

The Radiation Accident Response Act authorizes the State
Treasurer to annually make an assessment against utilities to
defray government agency expenses in discharging responsi-
bilities under the act.

Nuclear materials are adequately regulated by the Federal
government. Nuclear facility operators and handlers of nu-
clear fuel are required by licenses issued by the United States
Nuclear Regulatory Commission and standards adopted by
the United States Department of Transportation to safely
operate nuclear facilities and safely handle nuclear materials.
Further, such persons are required to remediate any hazard-
ous situations, should they occur.

2. Comment: Coal may contain naturally occurring trace
elements of thorium and uranium. Transfers of coal should
not, however, be taxed.

Response: It is the opinion of the Division of Taxation that
a tax could only apply to a transfer of a substance specifically
named and designated for inclusion as a hazardous substance
on the list of hazardous substances promulgated by the De-
partment of Environmental Protection (N.J.A.C. 7:1E-Ap-
pendix A). Substances not included on the list would not be
hazardous substances for tax purposes, according to the
above stated position of the Division of Taxation, even
though they may contain constituents included on the list.
Accordingly, transfers of such unlisted substances would not
be subject to taxation.

Since coal has not been designated by the Department as a
hazardous substance in N.J.A.C. 7:1E, its transfer would not
be subject to taxation, even though it may contain radioactive
constituents listed in N.J.A.C. 7:1E.

3. Comment: The proposed amendment should be limited
to mill tailings and associated ore processing wastes that con-
tain radium, thorium, uranium, and its decay products, in-
cluding radon, and its progeny.

Response: The Department has not limited its definition of
hazardous substances to mill tailings and associated ore proc-
essing wastes for the following reasons:
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1. Hazardous substances may be of undetermined origin;

2. Hazardous substances may be produced from other
sources and would not necessarily be wastes; and

3. Incorporation of the comment would require the De-
partment to identify the source of the hazardous substances at
a site before invoking the Act to take remedial action, thereby
delaying clean up actions. Since many industries which gener-
ate radioactive materials are no longer operating in the State,
it may become increasingly difficult to accurately determine
the source of radioactive contamination in the State.

4. Comment: The amendment should be made temporary,
solely to remediate contamination in Montclair, Glen Ridge,
and West Orange.

Response: The above-named sites are not the only sites
identified to contain radioactive materials at concentrations
above background levels. The scope of the amendment is not
limited to specific locations, but rather applies to sites
throughout the State.

Full text of the adoption follows (additions to proposal
shown in boldface with asterisks *thus*; deletions from pro-
posal shown in brackets with asterisks *[thus]*).

7:1E-Appendix A List of Hazardous Substances
Part 1.-IV. (No change.)

Part V.
Adiponitrile
Ammonium hypophosphite

Ammonium nitrate

Ammonium persulfate

Hydorxylamine

Radium and its decay products, including radon and its prog-
eny

Sodium Sulfide

Stannous flouride

Thorium and its decay products

Uranium and its decay products *, but not including fuel and
spent fuel assemblies used in nuclear generating stations*
Uranium peroxide

Uranyl sulfate

Other Substances

HUMAN SERVICES
(a)

DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Administration Manual
Prepaid Health Care Services; Title XIX
Eligibles

Readoption: N.J.A.C. 10:49-10.4 through
10.10

Adopted Amendments: N.J.A.C. 10:49-10.1
through 10.3
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Proposed: April 2, 1984 at 16 N.J.R. 675(a).

Adopted: May 17, 1984 by George J. Albanese, Com-
missioner, Department of Human Services.

Filed: May 18, 1984 as R.1984 d.211, without change.

Authority: N.J.S.A. 30:4D-7a, b, ¢, d and 42 CFR 434.

Effective Date of Readoption: May 18, 1984.

Effective Date of Concurrent Amendments: June 4,
1984.

Expiration Date Pursuant to Executive Order 66(1978):
May 18, 1989.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be found in the New Jersey
Administrative Code at N.J.A.C. 10:49-10.4 through 10.10.

Full text of the amendments to the readoption follows.

SUBCHAPTER 10. PREPAID HEALTH CARE
SERVICES: TITLE XIX ELIGIBLES

10:49-10.1 Definitions

“‘Federally qualified HMO’’ means an HMO that has been
determined by the Public Health Service (PHS) to be a quali-
fied HMO under section 1310(d) of the PHS Act.

‘“Health Maintenance Organization’’ (HMO) means a pub-
lic or private organization organized under State law that:

1. Is a federally qualified HMO; or

2. Meets the State plan’s definition of an HMO.

“Nonrisk’’ means that the contractor is not at financial risk
for changes in the cost or utilization of services provided for
in the beginning of the contract period. Under a nonrisk
contract, the State agency may make retroactive adjustment
in the manner specified by federal regulation (42 CFR 434.2,
entitled Definitions).

‘‘Prepaid health plan (PHP) means an entity that provides
medical services to enrolled recipients, under a contract with
the Medicaid agency and on the basis of prepaid capitation
fees, but does not qualify as an HMO.

“Risk’’ or ‘‘underwriting risk’> means the possibility that a
contractor may incur a loss because the cost of providing
services may exceed the payments made by the agency to the
contractor for services covered under the contract.

10:49-10.2 Criteria for contracting with the Department

(a) (No change.)

(b) The contractor must also comply with the federal regu-
lations governing HMOs or PHPs, as currently exist or here-
inafter may be amended. The federal regulations governing
prepaid health care services may be found in the Code of
Federal Regulations at 42 CFR 434. A copy of this particular
section of the federal regulations may be obtained from:

Administrative Practice Officer

Division of Medical Assistance and
Health Services

CN 712

Trenton, NJ 08625
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10:49-10.3 Benefits

(a) Rules on the scope of benefits are:

1. The Division shall be responsible for providing all Title
XIX benefits to enrolled beneficiaries. This means that any
service or item normally provided under the New Jersey Medi-
caid Program (Title X1X) must be provided to enrollees if it is
not covered under the terms of the contract with the HMO or
PHP. The same limitations, such as prior authorization and
medical necessity, are still applicable for Title XIX services
provided outside the contract.

2. The benefits available under a nonrisk contract are those
services and/or items that are specified in the contract.

3. The benefits available under a risk contract are those
services and/or items that are specified in the contract.

4. Pursuant to federal regulations (42 CFR 434.21), risk
comprehensive contracts are risk contracts for furnishing
comprehensive services, which must include inpatient hospital
services, and any of the following services, or any three or
more of the following services or groups of services:

i. Outpatient hospital services.

ii. Other laboratory and x-ray services.

iii. Skilled nursing facility services, early and periodic
screening, diagnosis and treatment (EPSDT), and family
planning.

iv. Physicians’ services.

v. Home Health services.

(b) Responsibilities of the Contractor

1. [2.] (No change in text.)

2. [3.] (No change in text.)

3. [4.] (No change in text.)

i. (No change in text.)

(¢) [6.] Limitations on services

1. [i.] (No change in text.)

2. Jit.] No change in text.)

3. [iii.] (No change in text.)

(d) [7.] Exclusions: The following are not covered services:
. [i.] (No change in text.)

. [ii.] (No change in text.)

. [iii.] (No change in text.)
. [iv.] (No change in text.)
.[v.] (No change in text.)
. [vi.] (No change in text.)
. [vii.] (No change in text.)
. [viii.] (No change in text.)
. [ix.] (No change in text.)
(e) [(b)] Availability of service rules are:
1. (No change in text.)

2. (No change in text.)

3. (No change in text.)

4. (No change in text.)

DR ~d NN AW =

(a)
DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Manual for Physicians Services
Procedure Code Manual

Readoption: N.J.A.C. 10:54-3
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Proposed: March 19, 1984 at 16 N.J.R. 485(a).

Adopted: May 11, 1984 by George J. Albanese, Com-
missioner Department of Human Services.

Filed: May 14, 1984 as R.1984 d.206, without change.

Authority: N.J.S.A. 30:4D-6a(3), (5)b, (7), (8), (9),
(10), 7 and 7b.

Effective Date: May 14, 1984.
Expiration Date Pursuant to Executive Order 66(1978):
May 14, 1989.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption may be obtained from:
Administrative Practice Officer
Division of Medical Assistance
and Health Services
CN-712
Trenton, New Jersey 08625

A copy is also on file with:
The Office of Administrative Law
88 East State Street
Trenton, New Jersey 08625

(a)
DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Prosthetic and Orthotic Services Manual
Prosthetic and Orthotic Procedure Code
Lists

Adopted Repeal: N.J.A.C. 10:55-3.1
Adopted New Rule: N.J.A.C. 10:55-3.1

Proposed: April 2, 1984 at 16 N.J.R. 678(a).

Adopted: May 17, 1984 by George J. Albanese, Com-
missioner, Department of Human Services.

Filed: May 18, 1984 as R.1984 d.212, with substantive
changes not in violation of N.J.A.C. 1:30-3.5.

Authority: N.J.S.A. 30:4D-6b(6), (12), 7 and 7b.

Effective Date: June 4, 1984.
Expiration Date Pursuant to Executive Order 66(1978):
June 4, 1989,

Summary of Public Comments and Agency Responses:

Comments were submitted by Jerome S. Kessler, President,
Prosthetic and Orthotic Society of New Jersey, and signed by
several members of the Society. In general, the Society was
supportive of the proposal as a whole because it granted a fee
increase and utilized common terminology for both Medicare
and Medicaid. The Society did request that the fees associated
with certain procedures be increased, especially with respect
to the headings ‘‘Dorrance Hooks’” and ‘‘casting.”” The Divi-
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sion’s response was to increase the fees for Dorrance Hooks
based on the catalog price list that was attached to the com-
ments. It should be noted fees for these items were not in-
creased in the original proposal.

The Division also added additional procedure codes and
corresponding fee schedules to cover casting procedures for
other parts of the body. The Division had not previously
covered this as a separate item.

Comments were also submitted by Carella, Byrne, Bain and
Gilfillan representing the New Jersey Pedorthic Society. In
general, the Pedorthic Society supported the fee increase but
was concerned that the listings for shoes and shoe appliances
that were included with the original proposal were inconsist-
ent with the codes for shoes listed under the Orthotic Proce-
dures. The Division’s response is to delete these codes from
the rule. All providers, whether prosthetists, orthotists, or
shoe dealers, will continue to use the existing shoe codes and
be reimbursed accordingly. The Division plans to revise this
listing in a subsequent proposal.

Summary of Changes Between Proposal and Adoption:

Most of the procedure codes, descriptions, and fee sched-
ules remained intact and were not changed on adoption. The
following is a list of codes that were changed, mainly in
response to the comments received.

Procedure Code(s) Nature of Change

6353 This was increased from $945.00
to $1,050.00
These are stump socks. The
fee was increased from $7.00
each to $11.00 each.
These are Dorrance Hooks. They
were increased from $80.00 to
approximately $150.00. (This is
an average figure. A specific fee
has been assigned to each hook
model.)

The fees for standard knee

bearing joints were reversed. The

unilateral joint (6565) will be
reimbursed at $105.00; the
bilateral joint (6566) will be
reimbursed at $112.00.

The fee for labor was increased

to $35.00 per hour.

This section is entitled ‘‘casting.”’

The Division did not previously

pay for this item separately. The

proposal contained only four
codes and procedures. This list
was expanded to cover 11 other
procedures. A fee has been
assigned to each code.

6768 This fee was raised from $400.00
to $550.00. Since this is a molded
orthosis, it should be more than
the non-molded item (Code

6362, 6383, 6401,
6447, 6515, 6516

6474 through 6492

6565, 6566

6644, 6939

6735 through 6749

6769).

6466 This code was restored to its
current amount of $150.00.

6517 This code was reduced to $200.00

to remain below the Medicare
rate. Pursuant to federal
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regulations, Medicaid may not
pay more than the reasonable
charge under Medicare (42 CFR
447.304).

These codes pertaining to

shoes are being deleted.
Providers will continue to use the
schedule of shoes and shoe
appliances that are currently in
effect.

6834 through 6836
6932 through 6936

Full text of the adopted rule is not reproduced here, and
will not be reproduced in the New Jersey Administrative
Code. A copy of the complete list of procedure codes, narra-
tive description, and corresponding fee schedule was submit-
ted as part of the adoption, and may be reviewed at:

Division of Medical Assistance and
Health Services
Quakerbridge Plaza, Bldg. 7
Quakerbridge Road
CN 712
Trenton, NJ 08625
or

Office of Administrative Law
88 East State Street
Trenton, NJ 08625;

In addition, a copy of the adoption may be obtained by
contacting Henry W. Hardy, Esq., Administrative Practice
Officer, at the Division address listed above. Prosthetic and
Orthotic providers will receive a newsletter with the manual
pages containing the new procedure codes and fee schedules.

(a)
DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Long Term Care Services Manual
Authorization Process

Adopted Amendment: N.J.A.C. 10:63-1.6

Proposed: November 21, 1983 at 15 N.J.R. 1917(a).

Adopted: May 17, 1984 by, George J. Albanese, Com-
missioner Department of Human Services.

Filed: May 18, 1984 R. 1984 d.210, with substantive
changes not in violation of N.J.A.C. 1:30-3.5.

Authority: N.J.S.A. 30:4D-6a(4)(a), b(14), 7 and 7b.

Effective Date: June 4, 1984.
Expiration Date Pursuant to Executive Order 66(1978):
March 20, 1989.
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Summary of Public Comments and Agency Responses:

One comment was submitted by Dennis R. Hett, Executive
Director, New Jersey Association of Non-Profit Homes for
the Aging. He requested that there be an alternative means of
notifying the Medicaid District Office (MDO) if the hospital
transfer form was not available. Therefore, the rule was
amended to allow a PA-4 form to be submitted if the hospital
transfer form was not available. The PA-4 form could be
completed by the attending physician who is treating the pa-
tient in a long term care facility (LTCF).

Summary of Changes Between Proposal and Adoption:

In addition to the change noted above, the phrase ‘‘guaran-
teed authorization period” was deleted. The Division has
required evidence of medical necessity for a particular level of
long term care from the date of a patient’s admission to an
LTCF. The LTCF will be reimbursed at a rate commensurate
with the patient’s level of care.

Both the inclusion of the PA-4 form and the exclusion of a
‘‘guaranteed authorization period’’ are consistent with federal
regulations which require that a physician certify for each
applicant or recipient that skilled (SNF) or intermediate care
(ICF) services are or were needed (42 CFR 456.260 and 360).

An LTCF that submits the correct documentation within
the specified time frames will be reimbursed. This concept has
always been the basis for Division policy when paying for
services in an LTCF.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*; deletions from the
proposal shown in brackets with asterisks *[thus]*).

10:63-1.6 Authorization process

(a) If a Medicaid recipient has been prior authorized for
admission, the LTCF must submit a Notification from Long-
Term Care Facility of Admission or Termination of a Medi-
caid Patient, Form MCNH-33 (Exhibit #7) to the MDO serv-
ing the County where the LTCF is located, within two work-
ing days of admission.

(b) If a Medicaid recipient did not require prior authoriza-
tion for admission and was admitted directly from an ap-
proved general hospital, or a Class ‘‘A’’ special hospital, or a
New Jersey Title XIS certified psychiatric hospital after a 3
day inpatient stay, the LTCF must submit an MCNH-33 form
(Exhibit #7) along with a copy of the Patient Information
Transfer form, (Exhibit #30) *or its equivalent, PA-4 form
(Exhibit #28)* to the MDO serving the county where the
LTCF is located, within two working days of admission.

(¢) If a LTCF fails to notify the MDO of the admission of a
Medicaid eligible recipient by submission of an MCNH-33
(Exhibit #7) and a hospital information transfer form (Exhibit
#30) *or its equivalent, PA-4 form (Exhibit #28)* within
*[the]* 30 days *[guaranteed authorization period]*, the time
between the day of admission and the date of assessment may
not be authorized for payment.

(d)-(J) (No change.)
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INSURANCE
(a)

REAL ESTATE COMMISSION

Rules and Regulations
Salespersons License and Educational
Requirements

Adopted Amendments: N.J.A.C. 11:5-1.2,
1.27 and 1.28

Proposed: March 19, 1984 at 16 N.J.R. 489(a).

Adopted: May 15, 1984 by Division of New Jersey Real
Estate Commission, Daryl Bell, Director.

Filed: May 21, 1983 as R.1984 d.218 with substantive
and technical changes not requiring additional public
notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 45:15-9; 45:15-10; 45:15-16 and
45:15-17.

Effective Date: June 4, 1984.
Expiration Date: Pursuant to Executive Order 66(1978):
November 7, 1988.

Summary of Public Comments and Agency Responses:

A public conference was held on February 28, 1984; real
estate educators, industry members and the public were in-
vited to attend.

Comments at the meeting centered around three questions.
First, someone questioned the need for the increase in class
hours. This was discussed at length and it was concluded that
the increase was a matter of legislation and the Commission
was increasing the depth of coverage in the syllabus to up-
grade the salespersons expertise to meet the higher standards
demanded by todays business climate.

The second concern revolved around the lack of specific
course time allocated to mathematics. Commission responded
with support of other participants that mathematics is an
integral part of many sections of the syllabus and should not
be considered as a separate section. Also the new legislation
changes basic education requirements from eighth grade or its
equivalent to 12th grade or its equivalent, which provides
more such skills.

A third concern was voiced by representatives of colleges
and universities with regard to their allocating credit hour
values for successful course completion. Commission re-
sponse was provided in regulation N.J.A.C. 11:5-1.27(j) as
amended, providing for five credit hours.

Written comments were requested. No written comments
were received.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*; deletions from the
proposal shown in brackets with asterisks *[thus]*).

11:5-1.2 Salesperson’s license; age limit

(a) No salesperson’s license shall be issued to any person
who has not attained the age of 18 years.

(CITE 16 N.J.R. 1352)
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(b) Every applicant for licensure as a salesperson shall
present with his/her application for licensure a certificate of
satisfactory completion of a course of education in real estate
subjects at a school approved by the Commission as pre-
scribed under N.J.S.A. 45:15-10.1(a) and N.J.A.C. 11:5-1.28
and N.J.A.C. 11:5-1.27, unless waived by the Commission in
accordance with the provisions of N.J.S.A. 45:25-10.2.

(¢) An applicant must apply for and request the issuance of
a salesperson’s license not later than one year after the date of
successful completion of the prescribed course. Any person
who fails to apply for the issuance of salesperson’s license
within the one year period shall be required to retake and
successfully complete the prescribed course in real estate and
the examination.

(d) All applications for salesperson shall be submitted with
satisfactory evidence of a high school education or equiva-
lency. Satisfactory evidence shall include, but not be limited
to, a photocopy of a high school diploma or transcript.

(e) On and after June 1, 1984 every applicant shall present
with his/her application for licensure examination evidence of
satisfactory completion of a course of education in real estate
subjects prescribed under N.J.S.A. 45:15-10.1(A) and Sec-
tions 27 and 28 of this Subchapter, unless waived by the
Commission in accordance with the provisions of N.J.S.A.
45:15-10.2. Holders of a current school certificate which bears
an issue date within one year as defined by (c), above, will be
permitted to take the salesperson’s exam and secure a license,
provided said certificate is in compliance with (c), above.

(f) Subsection (e) of this regulation shall not apply to any
applicant who has obtained a waiver of educational require-
ments pursuant to N.J.S.A. 45:15-10.2.

11:5-1.27 Educational requirements for salespersons and
brokers in making applications for licensure ex-
amination

(a) To establish an applicant’s satisfactory completion of
the educational requirements prescribed in N.J.S.A. 45:15-
10.1, all applicants who apply for a salesperson’s or broker’s
license shall present with their application evidence of satis-
factory completion of a course of education in real estate
subjects in accordance with the requirements of said Act and
within the meaning of the rules and regulations applicable
thereto.

(b) The course of education in real estate subjects to qual-
ify an applicant for licensure examination for a salesperson’s
license shall consist of a minimum of 75 hours and for a
broker’s license a minimum of 90 hours in the areas of study
at a school approved by the Commission as meeting the stan-
dards of responsible ownership, administration, curriculum,
instruction and physical facilities specified hereinafter.

(c) No person shall receive credit for satisfactory comple-
tion of the prescribed 90 hours broker’s course, unless that
person was the holder of a salesperson’s license at the time of
enrollment in said course.

(d) ‘““Hour”” means a period of 50 minutes of actual class-
room instruction. The time allotted by any school for a final
examination, 50 minutes or more in duration, covering real
estate subjects shall not be applicable toward the minimum
hours of course study unless prescribed in approved course of
study.

(e) The *educational* provisions of this rule and regulation
shall not apply to the following applicants for licensure exam-
inations:
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1. Applicants for licensure examination for either a sales-
person’s or broker’s license made by certain disabled veterans
pursuant to the provisions of N.J.S.A. 45:15:11;

2. Any applicant who has held a real estate broker’s license
issued by another state and actively engaged in the real estate
business for two years or more immediately preceding date of
application, provided, that the commission shall determine
that the *applicant’s* experience is substantially equivalent to
*[such educational requirements pursuant to the provisions
of]* *the current educational requirements for licensure*
*(*N.J.S.A. 45:15-9; N.J.S.A. 45:15-10. 1B and N.J.A.C.
11:5-1.3 *)*;

3. Attorneys-at-law admitted to the practice in the State of
New Jersey;

4. An applicant who has satisfactorily completed a course
of education in real estate subjects in any accredited institu-
tion of higher education; provided, however, that the Com-
mission shall determine that the course of education is sub-
stantially equivalent to the educational requirements
prescribed herein and courses were completed within one year
of such request.

(f) The salesperson’s course of 75 hours shall include:

. Property rights (9 hours):

. Contracts and other property instruments (12 hours);
Leases and landlord-tenant relations (6 hours);
Mortgages and other liens (12 hours);

. Business opportunity sales (2 hours);

The law *s of agency (12 hours);

Appraising (2 hours);

License Act and regulations (9 hours);

. Other states *, federal* and municipal laws and regula-
tions (5 hours);

10. Salesperson duties and pitfalls in the real estate busi-
ness (3 hours);

11. Quizzes and *final* examination *[s]* (3 hours);

(g) The broker’s course of 90 hours shail include:

1. Review of salesperson’s course and additional terminol-
ogy (12 hours);

2. Review of contracts and other property instruments (3
hours);

. Advanced finance (8 hours);

. Real estate investments (6 hours);

. Zoning (4 hours);

. Subdivisions and developments (8 hours);
. Property taxes and tax appeals (3 hours);
. Appraisals and evaluations (9 hours);

. Urban redevelopment (4 hours);

10. Property management and landlord-tenant relations (5
hours);

11. Tax implications or real estate transactions (5 hours);

12. Closing settlement problems (3 hours);

13. License law, civil rights law, regulations anti-trust laws
(20 hours).

(h) A complete syllabus for the salesperson and broker
courses shall be maintained at the offices of the Real Estate
Commission and be open to the public for inspection.

(i) All course hours are suggested and may be modified at
the discretion of the director of the approved school subject
to written notice to and written approval by the Real Estate
Commission.

(3) For purposes of the Real Estate Commission, the sales-
person’s course shall be equivalent to five credits and the
broker’s course shall be equivalent to six credits.
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11:5-1.28 Approved schools; requirements

(a) The following regulations are applicable to schools
seeking approval to conduct a course of education in real
estate subjects as prescribed under N.J.S.A. 45:15-10.1(A)
and (B) and N.J.A.C. 11:5-1. 27.

(b) The Commission shall require any school in making
application to submit certain documents, statements and
forms prior to approval, which shall form the basis for the
Commission’s judgment whether to approve or grant a hear-
ing upon request when approval would be denied to conduct a
school in the best interests of the general public. Application
for approval to conduct a school in real estate courses is to be
made on Form A as prescribed by the Commission.

(¢) Colleges and universities approved as such by the State
Department of Education shall be presumed to be of good
moral character and responsible sponsors of a course of edu-
cation in real estate subjects.

(d) All other sponsors of a proposed or existing school, and
in the case of a corporation, firm or limited partnership, each
member or each stockholder, officer or director of a corpora-
tion, who would have an interest or be connected with the
program of education to conduct real estate courses, shall be
at least 18 years of age with a background of good moral
character, including the absence of any conviction for the
certain crimes, or other like offense or offenses, specified
under the provisions of N.J.S.A. 45:15-12.1. Each sponsor,
member, stockholder, officer or director embraced in this
paragraph shall complete Form D and shall furnish letters of
reference from responsible persons with information relating
to such person’s integrity, character and responsibility.

(e) Applications for school approval, except from accred-
ited colleges and universities, and schools operated by boards
of education, shall be accompanied by a surety bond (Form F
suggested) as issued by an insurance company authorized to
do business in this State, conditioned for the protection of the
contractual rights of real estate students enrolled in such
school in an amount computed in accordance with the follow-
ing formula:

1. The sum of:

i. The maximum number of students to be enrolled in the
school’s broker courses at any one time during the calendar
year as set forth in the certification submitted pursuant to (f)
below, multiplied by the amount of tuition for brokers’
course; plus

ii. The maximum number of students to be enrolled in the
school’s salesperson courses at any one time during the calen-
dar year as set forth in the certification submitted pursuant to
(f) below, multiplied by the amount of tuition for salesper-
sons’ course.

2. However, if the amount computed in accordance with
the prescribed formula is less than $10,000, the amount of the
bond shall be not less than $10,000.

(f) The director of each school required to submit a surety
bond as set forth in (e) above, shall submit with initial and
renewal applications, on a form prescribed by the Commis-
sion, an affidavit setting forth the maximum number of stu-
dents to be accepted for enrollment in the school’s broker and
salesperson courses at any one time during the forthcoming
year of operation, and the maximum number of students
actually accepted for enrollment in the school’s broker and
salesperson courses at any one time during the preceding year
of operation. The director shall include in the affidavit an
explanation for any decrease in enrollment figures.
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(g) If such school is the owner of the premises to be uti-
lized, then it shall furnish to the Commission an affidavit
setting forth the names of the true owners, book and page and
county where deed is recorded. Where premises are leased,
then such school shall furnish a copy of the lease and a
receipted statement executed by the owner or lessor that all
rent has been paid for the term of course of instruction for
which it seeks approval.

(h) Where a school is to be conducted in the name of a
corporation, then a certified copy of said certificate of incor-
poration shall accompany the application. Where a school is
to be conducted under a trade name, whether sole proprietor-
ship, firm, partnership, or limited partnership, then a true
copy of the certificate of trade name or articles of the limited
partnership as filed in the office of the county clerk, shall
accompany the application. A school shall not apply to itself
either as part of its name or in any manner, the designation of
“College’ or “‘University’’, unless it, in fact, meets the stan-
dards and qualifications and has been approved by the State
Agency having jurisdiction.

(i) The administration requirements are as follows:

1. Each application for school approval shall designate an
individual as director of the school, who shall be in responsi-
ble charge of all its operations and the specific course of
education to be conducted.

2. Such director shall file with Commission Form C, and
also letters from previous employers showing previous experi-
ence in educational administration or supervision or other
activities related to education and possessing experience in
these fields of at least three years.

3. In the case of a college or university, the head of the real
estate department shall be conclusively presumed to meet the
foregoing requirements. This presumption shall also apply to
the director of any existing school, who has acted in said
capacity for the past three years and written evidence thereof
is filed with the Commission.

(j) The maximum teaching load per teacher or instructor
shall not exceed the ratio of one teacher or instructor to sixty
students per class. Each course of instruction herein provided
shall be under the supervision of an instructor qualified as
provided for herein who shall be present in the classroom at
all sessions. Additional instructors or guest speakers may be
utilized for instruction with respect to given subjects provided
that not more than twenty-five percent (25%) of the pre-
scribed respective instruction is done by persons other than
the instructor in whom overall responsibility is vested.

(k) Each staff member shall:

1. In the case of a college or university, have qualified as
an instructor or professor in subjects dealing with, or related
to, real estate and such other required subjects as are to be
taught; or

2. Have actively practiced as an attorney at law for a mini-
mum of five years in the areas of study he proposes to teach;
or

3. Hold a degree as evidence of having majored in real
estate from an accredited college or university; or

4. Hold a degree from an accredited college with at least
two years of teaching experience and possess 2 minimum of
200 classroom hours in the areas of study he proposes to
teach; or

5. Be a licensed real estate broker in the State of New
Jersey within a minimum of five years of experience in the
areas of study he proposes to teach.

NOTE: The above requirements shall not apply to any
guest speaker as heretofore provided. Individuals qualifying
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within requirements 1 to 5 above shall file Form ‘““E”’, to-
gether with evidence of past experience in the area of study
proposed to be taught.

(1) Every school, except any correspondence schools ap-
proved by the Commission, shall have and maintain facilities
meeting the following standards:

1. The premises, equipment and facilities of the school
shall comply with all local, city, county and State regulations,
such as fire codes, building and sanitation codes. A certificate
from proper authority covering these requirements shall ac-
company application for school approval.

2. A certificate applicable to fire safety based upon the
maximum number of students which may be accommodated
shall be procured from the proper authority and accompany
application for school purposes.

3. There shall be adequate space, seating, equipment and
instructional material. Facilities are subject to inspection by
one or more representatives of the Commission prior to ap-
proval or subsequent thereto during regular school hours.

LAW AND PUBLIC SAFETY
(a)

DIVISION OF MOTOR VEHICLES

Commercial Drivers’ Schools
Licensing Regulations

Adopted Amendments: N.J.A.C. 13:23

Proposed: February 6, 1984 at 16 N.J.R. 209(a).

Adopted: April 19, 1984, by Clifford W. Snedeker,
Director of the Division of Motor Vehicles.

Filed: May 21, 1984 as R.1984 d.216, with substantive
and technical changes not requiring additional public
notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 39:12-4.

Effective Date: June 4, 1984.
Expiration Date pursuant to Executive Order No.
66(1978): June 4, 1989.

Summary of Public Comments and Agency Responses
and Reasons for Changes:

The substantive changes provide that (1) an applicant for a
renewal of a drivers’ school license submit proof of compli-
ance with zoning ordinances, building codes, etc. only if the
application for renewal reflects a change of business address,
and (2) only instructors licensed after July 1, 1984, complete
the National Safety Defensive Driving Program; instructors
presently licensed are not required to complete the Defensive
Driving Program.

Opportunity to be heard with regard to the proposal was
invited via notice published in the previously cited edition of
the New Jersey Register. The record of the proceeding is
located at the Office of the Director, Division of Motor Vehi-
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cles, 25 South Montgomery Street, Trenton, New Jersey
08666, and may be inspected by making an appointment with
the Secretary to the Director.

Written comments were received from the Driving School
Association of New Jersey and the Driving School for Young
Adults.

Both commentators object to the proposed amendment to
N.J.A.C. 13:23-2.2(e)(7) which increases the amount of the
surety bond required to be filed with an application for a
drivers’ school license from $5,000.00 to $25,000.00. The
Division of Motor Vehicles rejects this position as not in the
public interest; persons contracting for driving lessons with a
licensed drivers’ school will be more fully protected by the
increased amount of the surety bond.

The Driving School Association objects to the proposed
amendment to N.J.A.C. 13:23-2.2(e)(8) which requires proof
that business locations comply with State and local zoning
ordinances, building codes, fire codes, health codes etc. This
objection is predicated on the Association’s belief that such a
provision will cause commercial drivers’ schools ‘‘undue ex-
pense or harrassment to comply with codes intended for heavy
commercial operations.”’ The Division rejects this position as
untenable. State and local ordinances apply independently of
the commercial drivers’ school regulations. The amendatory
provision requires proof of compliance so that the Division of
Motor Vehicles may consider such fact in making a determi-
nation to issue the drivers’ school license.

The Driving School Association recommends the retention
of the existing rule (N.J.A.C. 13:23-2.8) which provides for
the denial of a drivers’ school license if the principal place of
business or branch office is within 1,500 feet of a Division of
Motor Vehicles facility. The amendatory language empowers
the Director to consider the proximity of the place of business
to Division of Motor Vehicle facilities in determining to issue
a drivers’ school license. The amendatory language is suffi-
ciently broad to limit potential abuses.

The Driving School Association also recommends the reten-
tion of the current rule (N.J.A.C. 13:23-2.9(b)) relating to
change of business location. The concerns of the Association
are met by the proposed amendments to N.J.A.C. 13:23-
2.2(e)(8) and 13:23-2.10(b) which require compliance with
State and local ordinances and codes.

The Driving School Association objects to the proposed
amendment to N.J.A.C. 13:23-2.10 which removes the prohi-
bition against conducting a drivers school business from a
trailer. Again, the objections of the Association are met by
the proposed amendments to N.J.A.C. 13:23-2.2(e)(8) and
13:23-2,10(b) relating to State and local ordinances and codes.

The Driving School Association objects to the proposed
amendments to N.J.A.C. 13:23-2.11 and 13:23-2.13 which
delete the existing rules relating to the minimum square foot-
age and minimum business hours for a principal place of
business and branch office. The Division of Motor Vehicles
does not believe that minimum square footage and business
hour requirements serve the public interest. These concerns
are met by requiring that licensed commercial drivers’ schools
comply with applicable State and local ordinances which spe-
cifically foster and protect the public safety.

The Driving School Association objects to the proposed
amendment to N.J.A.C. 13:23-2.14 which provides that the
principal place of business and branch offices are to be man-
aged by a person having at least two years teaching experience
with a commercial driving school. The Association’s position
that one person can manage the principal place of business
and branch offices is correct and the proposed amendment is
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not intended to require separate managers for branch offices.
The Driving School for Young Adults objects to the two-year
teaching experience requirement of this proposal. The Divi-
sion of Motor Vehicles is of the opinion that this is a mini-
mum requirement for managing personnel.

The Driving School Association objects to the proposed
amendment to N.J.A.C. 13:23-2.31(f) pertaining to refunds
for lessons which are not provided after a student is licensed
as a driver. The refund provisions apply whenever a student
terminates instruction after being licensed as a driver.

The Driving School Association recommends the retention
of the current rule (N.J.A.C. 13:23-2.32) which requires in-
structors to enforce the prohibition against practice driving on
roadways used for State driving tests. The amendatory lan-
guage, which is less restrictive, requires instructors to inform
students of the practice driving prohibition.

The Driving School Association’s comments relating to the
proposed amendment to N.J.A.C. 13:23-3.9 concerning in-
structors’ completion of the National Safety Defensive Driv-
ing Program have been addressed by the substantive change to
this proposal which will require only newly licensed instruc-
tors to complete said program.

The Driving School for Young Adults recommends that
N.J.A.C. 13:23-1.1 be amended to include within the defini-
tion of ‘‘drivers’ school’”’ public, private, and/or parochial
secondary schools which offer driver education courses as
part of adult programs and charge fees for such instruction.
The Division of Motor Vehicles rejects this recommendation
as inconsistent with the legislative intention as expressed in
N.J.S.A. 39:12-1 and 39:3-13.1 that driver education courses
conducted in secondary schools not come within the defini-
tion of a commercial ‘‘drivers’ school.”

The Driving School for Young Adults recommends deletion
of the proposed amendment to N.J.A.C. 13:23-2.24 which
requires a drivers’ school to post with the Division of Motor
Vehicles a list of all fees charged by the school and which
further provides that proposed changes in fees shall be effec-
tive upon notice in writing to the Division of Motor Vehicles.
The Division rejects this recommendation. This proposal is
intended to benefit consumers by prohibiting fee increases
unless the Division of Motor Vehicles is notified thereof in
writing.

The Driving School for Young Adults recommends that the
proposed amendment to N.J.A.C. 13:23-2.28(a)(5) include a
provision requiring that a motor vehicle be equipped with a
dual brake as a condition for issuance of the school vehicle
identification certificate. Dual control brakes are already pro-
vided for in N.J.A.C. 13:23-2.28(a)(1).

The Driving School for Young Adults recommends that the
phrase ‘‘within this State’’ be deleted from N.J.A.C. 13:23-
3.3. This recommendation is outside the scope of the pro-
posed amendment.

Full text of the adoption follows (additions to proposal
indicated in boldface with asterisks *thus*; deletions from
proposal indicated in brackets with asterisks *[thus]*).

SUBCHAPTER 1. DEFINITIONS

13:23-1.1 Words and phrases defined

The following words and terms, when used in this chapter,
have the following meanings, unless the context clearly indi-
cates otherwise.

“Branch office’” means an approved location where the
business of the drivers’ school is conducted, other than the
principal place of business.
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vy

“Director’” means the Director of Motor Vehicles in the
Department of Law and Public Safety in the State of New
Jersey.

“‘Drivers’ school’’ means the business of giving instruction,
for compensation, in the driving of motor vehicles and motor-
cycles. The words ““instruction in the driving of motor vehicles
and motorcycles’ shall include classroom and/or behind the
wheel training. This definition shall not be taken to include
instructions which are given in public, private, parochial or
secondary schools.

“‘Fraudulent practices’’ include, but are not limited to, any
conduct or representation tending to give the impression that
a license to operate a motor vehicle or motorcycle or any
other class of license, registration or service granted by the
Director of Motor Vehicles, in the Department of Law and
Public Safety, may be obtained by any means other than
those prescribed by law; the furnishing or obtaining a license
of any class, registration or service by illegal or improper
means; or the requesting, accepting, exacting or collecting
money for furnishing or obtaining a license of any class,
registration or service by illegal or improper means.

““Person’’ means an individual, corporation or partnership.

‘‘Place of business’’ means a designated location at which
the business of a drivers’ school is being conducted.

““Principal place of business’’ means the location desig-
nated by the applicant, and approved by the Director, as the
primary facility of the drivers’ school.

‘“Telephone answering service’> means the location of a
telephone: used only for the purpose of answering telephone
inquiries pertaining to the drivers’ school services. A tele-
phone answering service is not to be considered a branch
office, and the location and/or address, of a telephone an-
swering service shall not be advertised if it differs from that of
a licensed location.

SUBCHAPTER 2. DRIVERS’ SCHOOLS

13:23-2.1 Licenses

(a) Every person proposing to engage in the business of
conducting a drivers’ school shall be licensed by the Director,
prior to engaging in such business.

(b) A license will not be issued until at least one instructor
has secured an instructor’s license, and at least one motor
vehicle has been approved for drivers’ school use.

(¢) A license, either initial or renewal, will not be issued
until compliance with the conditions in this subchapter has
been effected.

13:23-2.2 Applications; contents

(a) Application is to be made on a form prescribed by the
Director. These forms may be obtained from Bureau of Cer-
tificate of Ownership, Title Transfers and Duplicates, Divi-
sion of Motor Vehicles, 137 East State Street, Trenton, New
Jersey 08666. Renewal applications must be submitted for
approval and issuance at least ten days prior to the expiration
date of the current license.

(b) A license fee of $250.00 must accompany the original
application. In the event the application is withdrawn or de-
nied, *[the]* $225.00 will be returned to the applicant.

(c) When an application is made by an individual, it must
be signed and sworn to by each individual. In the case of
partnership, the application may be signed and sworn to by
any one partner. In the case of a corporation, the application
must be signed and sworn to by the president and attested to
by the secretary.
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(d) Individual applicants, partners and corporate officers
are required to submit a fingerprint record along with an
application for an initial license. The Director, in his discre-
tion, may require fingerprint records to be submitted by appli-
cants for renewal licenses.

(e) Every initial application must be accompanied by the
following supplementary documents:

1. In the case of a corporation, a certified copy of a certifi-
cate of incorporation, and copy of the corporation resolution
authorizing the corporation to engage in the business of oper-
ating a driver school;

2. Samples of each *[and every]* contract form to be used
by the school;

3. Samples of all forms of receipts to be used by the school;

4. A schedule of all services to be performed by the school;

5. Copies of all forms used by the school, which are to be
delivered to the students;

6. Three photographs of the applicant or of the partners or
principal officers where the applicant is a partnership or cor-
poration taken not more than 30 days prior to the date of the
application.

7. A noncancelable surety bond in the amount of
$25,000.00; and

8. Proof of compliance with all State and local zouning
ordinances, building codes, fire codes, health codes and any
other applicable ordinances and codes, on a form prescribed
by the Director.

13:23-2.3 License fee; term

(a) The annual fee for the initial license is $250.00; the fee
for the renewal license is $100.00.

(b) The license is valid for the calendar year.

13:23-2.4 Display of license

(a) The original license is to be conspicuously displayed in
the licensee’s principal place of business.

(b) The license shall not alter, delete from, add to, or in
any manner cover any portion of the license.

13:23-2.5 Nontransferability of license

(a) In the event of any change of ownership or interest in
the business, application for a new license must be filed with
the Director. This shall include any sale of more than 25
percent of capital stock of a corporation. In the event of a sale
of less than 25 percent of the capital stock it shall not be
necessary for the licensee to pay a new fee to the Director.

(b) The Director must be notified in writing immediately
when agreement is entered into to transfer ownership of the
business *or* any interest therein. The Director may, in his
discretion, permit continuance of the business by the licensee
*|:1* pending processing of the application made by the per-
son to whom the business, or interest therein, is to be transfer-
red. The licensee *[:]* shall request ion writing the Director’s
permission to continue the business pending the processing of
the application.

(c) The existing license and copies thereof, all instructors’
certificates issued thereunder, and all other documents issued
in connection with the driver school must be surrendered
before a license will be issued to the new owner.

13:23-2.6 Lost, mutilated or destroyed licenses

(a) In the event a license, or duplicate thereof, is lost,
multilated or destroyed, a duplicate will be issued upon proof
of the facts, and upon payment of $3.00 and, in the case of
multilation, upon surrender of such mutilated license. Such
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proof shall be submitted in the form of an affidavit indica-
ting:

1. The date the license, or duplicate thereof, was lost,
multilated or destroyed; and,

2. The circumstances involving the loss, mutilation or de-
struction of the license, or duplicate thereof.

13:23-2.7 Surrender of license

(a) A license may be surrendered for cancellation, or de-
posit for safe-keeping, at the Bureau of Certificate of Owner-
ship, Title Transfers and Duplicates of the Division of Motor
Vehicles.

(b) In all such cases the licensee is required to state, in
writing, the reason for such surrender or deposit.

13:23-2.8 Location of business

(a) No licensee shall conduct his business at such location
or in such manner as to give the appearance to the public that
the business has some official connection with a Division of
Motor Vehicle facility or the premises of an authorized motor
vehicle agent. In making this determination the Director may
consider the proximity of the place of business to any building
in which motor vehicle registrations or driver licenses are
issued to the public, the proximity of the place of business to
the location where driving tests are conducted by the Division
of Motor Vehicles, the trade name under which the licensee
conducts business, the nature of any signs or advertisements
used by the licensee and any other factor which tends to give
the impression that the licensee has some official connection
with any officer or agent of the Division of Motor Vehicles.

(b) The location shall be a building, office or portion of a
building in an area zoned for commercial or business use and
owned or leased for the use of the commercial driving school.

13:23-2.9 Change of location

A drivers’ school may not change its principal place of
business or branch office without prior approval of the Direc-
tor.

13:23-2.10 Locations prohibited, compliance with State and
local ordinances and codes

(a) No license shall be issued for a drivers’ school where the
place of business is conducted from a liquor store, a bar, tent,
temporary stand, temporary address or through the exclusive
facilities of a telephone answering service.

(b) Every applicant for an initial *driver school license* or
a renewal *[driver school license]* *thereof which reflects a
change of business address* shall submit proof satisfactory to
the director that the principal place of business and each
branch office complies with all State and local zoning ordi-
nances, building codes, fire codes, health codes and any other
applicable ordinances and codes.

13:2.11 (Reserved)

13:23-2.12 Sign requirements

The principal place of business and branch offices must be
identified by a permanent sign, clearly readable from a dis-
tance of not less than 100 feet, with letters not less than five
inches high, and the name of the drivers’ school upon it.

13:23-2.13 Business hours

(a) The hours during which a drivers’ school is open to the
public for service, must be filed with, and approved by the
Director and prominently displayed on the front door or front
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window of the licensed principal place of business and/or
branch offices of the drivers’ school.

(b) Every licensee shall maintain a telephone answering
service for each regular working day or any portion of each
regular working day during which the principal place of busi-
ness or branch office is not open to the public.

13:23-2.14 Office personnel

(a) The licensed principal place of business and branch
offices of a drivers’ school shall be managed by responsible
personnel having at least two years teaching experience with a
commercial driving school.

(b) The names and addresses of such personnel must be
filed with the Director.

13:23-2.15 (No change in text.)

13:23-2.16 Branch office removal or discontinuance

(a) A branch office may not be moved to a new location
without prior approval of the Director.

(b) (No change.)

13:23-2.17 Branch office requirements

(a) A branch office must meet all of the requirements of
the licensed principal place of business.

(b) A branch office must be identified as a branch office by
a permanent sign, which indicates the location of the licensed
principal place of business and which is reasonably visible to
the general public.

(c) A branch office must be within 15 miles of the main
classroom facility operated by the drivers’ school, or within
15 miles of a classroom facility approved for use of the
branch office.

13:23-2.18 (No change in text.)

13:23-2.19 Record types, entries and corrections

Every licensee shall maintain the records specified in this
subchapter in a business-like manner with all entries to be
made in ink. Corrections shall be made by drawing a single
line through the error and making a new entry. Only standard
abbreviations are to be used.

13:23-2.20, 2.21 (No change in text.)

13:23-2.22 Contract file

(a) (No change.)

(b) All contracts shall be consecutively numbered so as to
agree with the permanent book of registry, and shall contain
the following:

1. The name and address of the school. If the school is
conducted under a trade name or is operated by a corpora-
tion, partnership or association, the contract must contain the
name of the individual owner, or such of the names of the
officers of the corporation, association, or members of the
partnership as the Director may require.

2.-3. (No change.)

4. The type of car on which the instruction is to be given,
showing clearly whether the student is to be taught in a car
equipped with automatic transmission or standard manual
gear shift.

5.-6. (No change.)

7. All fees charged for every other service agreed to be
provided by the drivers®* school.
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13:23-2.23 Receipts file

(a) (No change.)

(b) The receipt form shall contain:

1.-4. (No change.)

5. The signature of the student or other person making
payment on behalf of the student;

6. (No change.)

13:23-2.24 Posting of fees with the Division

A drivers’ school shall post with the Division of Motor
Vehicles a list of all fees charged by the school in the opera-
tion of its business. Any proposed change in established fees
shall not take effect until the Division is notified thereof in
writing,

13:23-2.25 Loss, mutilation or destruction of records

(a) The loss, mutilation or destruction of any records
which a drivers’ school is required to maintain, under this
subchapter, must be reported immediately to the Director by
affidavit, stating:

1.-3. (No change.)

13:23-2.26 Retention of records

All records must be maintained at the principal place of
business for a period of three years, during which period they
shall be subject to the inspection of the Director or any em-
ployee of the Division of Motor Vehicles, at any time during
reasonable business hours.

13:23-2.27 School vehicle identification certificate

(a)-(b) (No change.)

(¢) The fee for each school identification certificate shall be
$5.00. The certificate shall be valid until suspended or re-
voked.

13:23-2.28 Conditions for issuance of certificate

(a) A school vehicle identification certificate will not be
issued unless and until:

1. (No change.)

2. The licensee has filed with the Director evidence of lia-
bility insurance, in a company authorized to do business in
this State, in the amount of at least $250,000 because of
bodily injury to, or death of, any one person in any one
accident and subject to said limit for any one person, to a
limit of at least $500,000 because of bodily injury to, death
of, two or more persons in any one accident, and to a limit of
$50,000 because of damage to, or destruction of, property of
others in any one accident. The drivers’ school shall furnish
evidence of such insurance coverage on a form supplied by the
Division of Motor Vehicles. This form shall stipulate that
such insurance may not be cancelled or terminated, except
upon 30 days prior written notice to the Director of Motor
Vehicles at Trenton, New Jersey. In the event of cancellation
or expiration of such insurance, such vehicle may not thereaf-
ter be used for drivers’ school purposes, and the school vehi-
cle identification certificate shall terminate automatically and
must be surrendered the Director.

3.-4. (No change.)

5. Such vehicle is equipped with inside and outside *[or]*
rear view mirrors for both student and instructor.

13:23-2.29 Sign displayed on vehicles

(a) Vehicles, while being used for driving instructions,
must have displayed conspicuously thereon a sign stating
““Student Driver”’.
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(b) The sign shall have a background and letters of con-
trasting colors. The letters shall be not less than three inches
in height and of a stroke of not less than 1/4 inch. Letters
may be of a reflectorized material and shall be white, amber
or yellow in color.

(c) The sign must be visible to both front and rear *[; in
letters not less than three inches in height. Letters may be of a
reflectorized material, basically white, amber or yellow in
color]*.

13:23-2.30 Advertising

(a) Advertising by drivers’ schools must conform to the
following:

1. Schools must not publish, advertise or intimate that
license is guaranteed or assured upon completion of instruc-
tions.

2. (No change.)

3. Advertisement such as “no charge for road test fail-
ures’’ is prohibited.

4. The letters and numerals of any sign, advertisement or
combinations of two or more signs, used as part of the same
message relating to drivers’ school activities, shall be of such
size so that the letters and numerals in the name of the drivers’
school may not be smaller than the letters and numerals in the
remainder of the text.

5. The drivers’ school may use, on forms, contracts and
similar documents, or in advertising, the phrase, ‘““This school
is licensed by the State of New Jersey’’.

6. The use of the word ‘‘State’’, in any sign or other me-
dium of advertising, except as permitted in (a)5 above, is
prohibited.

7. A drivers’ school shall not advertise the address of any
location other than the licensed principal place of business, or
a licensed branch office.

8. The drivers’ school shall not advertise any name or com-
bination of names, or abbreviation of name, other than the
trade name by which the driver’s school is licensed to do
business by the Director of Motor Vehicles and which appears
on the driver school wall license.

9. A drivers’ school shall not solicit business, or cause
business to be solicited in its behalf, or display or distribute
any advertising material in such a manner as to give the
impression that the business has some official connection with
the Division of Motor Vehicles or an authorized motor vehicle
agent. This paragraph shall not be construed to prohibit driv-
ers’ schools from appearing at drivers’ test locations with
vehicles which contain the name, address and telephone num-
ber of the drivers’ school, and any other sign(s) or identifica-
tion which may be required by this chapter or N.J.S.A. 39:12.

(b) All advertisements and public representations spon-
sored, procured, utilized, published, endorsed, presented or
otherwise disseminated by, at the direction or on behalf of a
drivers’ school shall be based on fact and shall not be false,
deceptive or misleading in any manner whatsoever.

(c) Any advertisement through any media which cannot be
changed, deleted or withdrawn within a period of one week or
less, including classified telephone directory advertisement,
shall require the approval of the Director or his designee prior
to printing. The full copy of such advertisement must be
submitted to the Director in writing.

13:23-2.31 Contracts

(a) A person shall not be given lessons, lectures, tutoring or
any other service relating to instructions in motor vehicle or
motorcycle operation, unless and until a written contract, in a
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form approved by the Director and containing that informa-
tion as outlined in N.J.A.C. 13:23-2.22 has been signed and
executed, both by the drivers’ school and by the student
contracting for lessons.

(b) The carbon copy of such contract must be given to the
student and the original thereof must be retained by the
school in its duplicate contract file.

(¢) (No change.).

(d) Each school must file and maintain with the Director a
list of those persons authorized or empowered to execute
contracts on behalf of the school. A completed signature
record form must be filed with the Director, for each person
authorized to sign contracts for the school. The school must
notify the Director in writing whenever any name is removed
from the list of those persons empowered to execute contracts
on behalf of the school.

(e) A school shall not agree to give unlimited lessons, nor
shall any school represent or agree to give instruction until the
license is obtained, or give free lessons, or a premium or
discount, if a license is not obtained. The student may rescind
the contract within 24 hours of execution, and upon such
rescission shall receive a refund *[or]* *for* any lessons or
services not provided.

(f) The term ‘“‘no refund’ is not permitted in contracts.
Schools may substitute the following: ‘‘This school will not
refund any tuition or part of tuition if the school is ready,
willing and able to fulfill its part of the agreement prior to the
student’s being licensed to operate a motor vehicle in New
Jersey”’.

1. Upon such licensure, refunds shall be granted for lessons
paid for but *[ot]* *not* provided.

13:23-2.32 Practice driving

Practice driving is prohibited on the grounds or roadways
used for State driving tests. Instructor shall inform students
of the prohibition contained in this section.

13:23-2.33 Learner permits

A licensee is required to ascertain, prior to giving behind
the wheel instructions or presenting the student for a driving
test, that a student is in possession of a valid driver examina-
tion permit properly validated for practice driving, or a valid
driver’s license.

13:23-2.34 Requirements at driving test

(a) Applicants appearing for the driving test, with vehicles
for which vehicle identification certificates have been issued,
or vehicles required to have such certificates, shall be accom-
panied by:

1. A New Jersey licensed driver who has in his or her
possession a valid New Jersey instructor’s license or a New
Jersey authorized agent identification.

2. (No change.)

13:23-2.35 Employees of drivers’ schools

A drivers’ school shall not knowingly employ any person as
an instructor, agent or in any other capacity whatever, who
has been convicted of a crime.

13:23-2.36 Authorized agents; cards

(a) The school owner may appoint, with the approval of
the Director, authorized agents for the sole purpose of acting
as an accompanying driver for the school’s students who are
en route to a driver qualification center for the purpose of
taking the driving test portion of the driver examination. The
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Director may issue an ‘‘Authorized Agent’’ identification
card when the following procedures and requirements have
been followed and met:

1.-3. (No change.)

4. Applicant must have a driving record satisfactory to the
Director;

(b) The fee for the authorized agent certificate shall be
$5.00 and the certificate shall be valid for two calendar vyears.
The Director may suspend any authorized agent identification
card upon conviction of a crime, violation of this chapter or
other good cause.

(c) Upon severance of employment, the school owner is to
collect the authorized agent identification card and surrender
it to the Bureau of Certificate of Ownership, Title Transfers
and Duplicates of the Division of Motor Vehicles, Trenton,
New Jersey, 08666.

13:23-2.37 (No change in text.)

13:23-2.38 Revocation, suspension and refusal to renew li-
cense

The Director, or any employee of the Division of Motor
Vehicles deputized by him, may suspend or revoke a drivers’
school license, or refuse to issue a renewal of that license, for
any reason or reasons as outlined in N.J.S.A. 39:12-1 et seq.
or ior failure to comply with any of the provisions of this
subchapter promulgated by the Director, after due notice in
writing thereof, in accordance with the provisions of N.J.S.A.
39:12-1 et seq.

SUBCHAPTER 3. INSTRUCTORS OF DRIVERS’
SCHOOLS

13:23-3.1 and 3.2 (No change in text.)

13:23-3.3 Standards for license issuance

Instructor’s licenses will not be issued to any person unless
that person is the possessor of a New Jersey driver’s license,
and has held a license permitting him to drive within this State
for at least the last three consecutive years, and who has
complied with the other requirements contained in this sub-
chapter.

13:23-3.4 (No change in text.)

13:23-3.5 Instructor’s license fee

The instructor’s license is valid for the calendar year and
the fee for the initial license shall be $75.00 and the fee for the
annual renewal thereof shall be $30.00.

13:23-3.6 Carrying instructors license

The instructor’s license must be carried by the instructor at
all times while giving driving instructions, or when accompa-
nying an applicant for a driver’s license to the driving test
portion of the license examination conducted by the Division
of Motor Vehicles.

13:23-3.7 Lost, mutilated or destroyed licenses

(a) Should a license be lost, mutilated, or destroyed, a
duplicate license will be issued upon proof of the facts and
payment of a fee of $3.00 and, in the case of a mutilated
license, the surrender of such license.

(b) (No change.)
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13:23-3.8 Surrender of instructor’s license

An instructor’s license must be surrendered to the Division
of Motor Vehicles immediately upon termination of an in-
structor’s services with, or by, any drivers’ school designated
on such license. Where the services of an instructor are termi-
nated by one or more of the schools designated on the instruc-
tor’s license, the endorsement certificate for each school so
terminating the services of the instructor must be returned to
the Division of Motor Vehicles immediately. It shall be the
responsibility of the drivers’ school to return the instructor’s
license or certificate of endorsement to the Bureau of Certifi-
cate of Ownership, Title Transfers and Duplicates of the
Division of Motor Vehicles upon termination of an instruc-
tor’s services with the school.

13:23-3.9 Special tests

(a) An applicant for an instructor’s license will be required
to submit to special law-knowledge, driving tests and screen-
ing of visual acuity, and may be required to submit additional
proof of his qualifications as an instructor.

(b) If application is made for an instructor’s license by a
person who was the holder of an instructor’s license within a
period of one year prior to the date of such application, the
Director may waive the law-knowledge and driving tests and
vision screening.

(c) All instructors *licensed after July 1, 1984* shall be
required to complete the National Safety Defensive Driving
Program. Evidence of having completed such program shall
be filed with the Bureau of Certificate Ownership, Title
Transfers and Duplicates of the Division of Motor Vehicles.
Instructors *[licensed after July 1, 1983,]* shall submit such
evidence *[within six months after being licensed as a com-
mercial instructor. Instructors licensed prior to July 1, 1983,
shall submit evidence by July 1, 1984]* *prior to renewal of
the initial instructors license.*

13:23-3.10 (No change in text.)

13:23-3.11 Conduct of instructors

(a) (No change.)

(b) Instructors will conduct themselves in accordance with
the provisions of N.J.A.C. 13:23-2.37.

13:23-3.12 Revocation, suspension and refusal to renew in-
structor’s license

(a) The Director, or any employee of the Division of Motor
Vehicles deputized by him, may suspend or revoke an instruc-
tor’s license, or refuse to issue a renewal thereof, for any of
the reasons outlined in N.J.S.A. 39:12-1 et seq. or for failure
to comply with any of the provisions of this subchapter
promulgated by the Director, after due notice in writing
thereof, in accordance with the provisions of N.J.S.A. 39:12-
1 et seq.

{(b) The Director may suspend or revoke an instructor’s
license or may refuse to issue to issue an instructor’s license or
a renewal thereof, if such instructor or applicant for instruc-
tor’s license shall have accumulated nine or more points by
reason of conviction for violations of the Motor Vehicle Law.

(CITE 16 N.J.R. 1360)
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SUBCHAPTER 4. DRIVERS’ SCHOOL CLASSROOMS

13:23-4.1 Classroom facilities

(a) (No change.)

(b) A minimum of six hours of classroom instruction must
be offered to each student enrolled in any commercial drivers’
school. This offer shall be made to each student at the time a
contract is signed for instructions in the operation of motor
vehicles or motorcycles.

(c) The primary classroom facility of each drivers’ school
may not be more than 15 miles from the principal place of
business or branch office of the school. A school may estab-
lish classrooms farther than 15 miles from the principal place
of business *or* branch office with prior written approval of
the Division of Motor Vehicles.

(d) The facilities maintained for classroom instruction may
be used by one or more drivers’ schools, Whenever the facili-
ties maintained for classroom instruction are used by more
than one school, a schedule shall be filed with the Director of
Motor Vehicles setting forth the day and time each school will
provide classroom instructions in the facility.

13:23-4.2  Classroom accommodations

(a) The classroom facility will be subject to inspection and
approval by the Director and must have the following accom-
modations:

1. (No change.)

2. Adequate lighting, heating, ventilation and toilet facili-
ties for both men and women;

3.-5. (No change.)

13:23-4.3 Classroom equipment

(a) Each classroom must be equipped with a sound projec-
tor and traffic safety films, or slide projector and traffic
safety slides, and/or a video tape device.

(b)-(c) (No change.)

(a)

NEW JERSEY RACING COMMISSION

Thoroughbred Racing: Licensing
Standardbred Racing: Licensing; Officials;
Starting

Notice of Correction: Executive Order No.
66(1978) Expiration Date, N.J.A.C.
13:70-4, 13:71-7, 13:71-8, and 13:71-17

An error appears in the April 2, 1984 New Jersey Register
at 16 N.J.R. 742(a) concerning the expiration date of
N.J.A.C. 13:70-4, 13:71-7, 13:71-8, and 13:71-17. The Execu-
tive Order No. 66(1978) Expiration Date should read March
19, 1989.
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(a)

NEW JERSEY RACING COMMISSION

Thoroughbred Rules: Entries and
Subscriptions

Readoption: N.J.A.C. 13:70-6

Proposed: April 2, 1984 at 16 N.J.R. 690(a).

Readopted: May 17, 1984 by Harold G. Handel, Execu-
tive Director, New Jersey Racing Commission.

Filed: May 18, 1984 as R.1984 d.213, without change.

Authority: N.J.S.A. 5:5-30.

Effective Date: May 18, 1984.
Expiration Date pursuant to Executive Order 66(1978):
May 18, 1989.

Full text of the readoption appears in the New Jersey Ad-
ministrative Code at N.J.A.C. 13:70-6.

(b)

NEW JERSEY RACING COMMISSION

Harness Racing: Application for Driver’s
License

Adopted Amendment: N.J.A.C. 13:71-7.25
Adopted Repeal: N.J.A.C. 13:71-7.26

Proposed: April 2, 1984 at 16 N.J.R. 691(a).

Adopted: May 17, 1984 by Harold G. Handel, Execu-
tive Director, New Jersey Racing Commission.

Filed: May 18, 1984 as R.1984 d.214, without change.

Authority: N.J.S.A. 5:5-30.

Effective Date: June 4, 1984,
Expiration Date Pursuant to Executive Order No.
66(1978): March 19, 1989.

Summary of Public Comments and Agency Responses:
No comments received

Full text of the adoption follows.

13:71-7.25 Application for driver’s license

(a) (No change.)

(b) Every applicant for a license to drive a harness horse at
a race meeting licensed by the Commission shall, in addition
to any other requirements mentioned herein:

1. Be at least 16 years of age;

2. Submit evidence of good moral character;
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3. Have a minimum of 20-40 vision in one eye, corrected,
according to certification by a licensed optometrist, or op-
thalmalogist. All drivers must be examined at least biannually
by one of the aforementioned doctors. A proof of such exam-
ination must be submitted with the license application;

4. Furnish a completed application form;

5. When requested, submit evidence of physical and mental
ability and/or submit to a physical examination;

6. When requested, submit to a written examination at a
designated time and place to determine his qualification to
drive and his knowledge of racing and the rules.

7. Submit evidence of ability to drive in a race and, if a new
applicant, this must include the equivalent of one year’s expe-
rience.

(c) Any applicant who has complied with the requirements
of (a) and (b) above, may be eligible for a license in New
Jersey in the following categories:

1. (f) (Fair) A License valid for fair meetings. Drivers
holding a license valid for fairs only who have driven at fairs
must demonstrate an ability to drive satisfactorily before they
will be granted a (Q) license valid for qualifying races.

2. (Q) (Qualifying) A license valid for fairs and a license
for qualifying races at pari-mutuel meetings with the approval
of the Presiding Judge. The Presiding Judge shall make a
report to the United States Trotting Association relating to
the performance of such a driver in a qualifying race. Drivers
holding a qualifying license must demonstrate an ability to
drive satisfactorily before a Presiding Judge before they will
be granted a (P) Provisional license

3. (P) (Provisional) A license valid for fairs and for pari-
mutuel meetings subject to satisfactory performance and with
the permission of the Racing Association. In cases where
drivers are Provisional (P), it shall be noted on the program.
Drivers holding a provisional license will not be considered
for advancement to an ““A”’ (full) license until he or she has
qualified in one of the three following categories:

i. Had at least one year’s driving experience while holding a
‘P> (Provisional) license plus 25 satisfactory pari-mutuel
starts in the calendar year prior to application;

ii. Or had less than one year’s driving experience while
holding a “‘P’’ (Provisional) license but with at least 50 satis-
factory pari-mutuel starts and the written approval from a
licensed pari-mutuel Presiding Judge.

iii. Or made 25 satisfactory starts at extended pari-mutuel
or Grand Circuit meetings in the two calendar year period
preceding date of application provided he or she has had at
least 50 satisfactory fair starts.

iv. In all cases, an individual must have demonstrated pro-
fessional competence at all times and a Presiding Judge, li-
censed by a Racing Commission, must have submitted a satis-
factory written report certifying to such performance.

4. (A) (Full) A full license for all meetings.

5. (V) (Probationary) A Probationary license indicating
that the driver has been guilty of rule violations and has been
warned against repetition of such violations.

(d) In the event any person is involved in an accident on the
track, the Commission may order such person to submit to a
physical examination and such examination must be com-
pleted within 30 days from such request, or his license may be
suspended until compliance therewith.

(CITE 16 N.J.R. 1361)
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(a)

THE COMMISSIONER

Commercial and Apartment Conservation
Service Program

Adopted New Rule: N.J.A.C. 14A:22

Proposed: February 21, 1984 at 16 N.J.R. 349(a).

Adopted: May 18, 1984 by Leonard S. Coleman, Jr.,
Commissioner, Department of Energy.

Filed: May 21, 1984 as R.1984 d.215, with substantive
and technical changes not requiring additional public
notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 52:27F-11g and q.

Effective Date: June 4, 1984.

Operative Date: August 1, 1984,

Expiration Date pursuant to Executive Order No. 66
(1978): June 4, 1989,

Summary of Public Comments and Agency Responses:

The Department received several comments concerning
public utility intervention in the free market by providing
energy audits from professional engineering organizations
and contractor groups. The Department considers energy au-
dits to be an important aspect of the energy conservation
process. However, NJDOE recognizes that utility intervention
in the free market raises questions of fair competition. In
order to balance these factors amendments have been made to
ensure that issues of fair competition are addressed. Specifi-
cally, N.JLA.C. 14A:22-3.8(b), 14A:22-3.9(d), 14A:22-6.1,
14A:22-6.3 and14A:22-6.4.

One individual suggested language which would encourage
the use of private sector firms by utility companies to perform
energy audits. The Department believes that it is generally
more cost effective to use outside contractors rather than
utility personnel to perform audits. Therefore, N.J.A.C.
14A:22-6.1(c) was added in response to this comment and
N.J.A.C. 14A:22-6.1(d) was added to ensure competition to
the public utility’s bidding process for selecting auditing
firms.

Many individuals expressed a concern over utility involve-
ment in the areas of auditing and design, traditionally the
province of professional engineers. In response, the Depart-
ment added a requirement that each audit report include a
statement informing customers that additional assistance with
respect to auditing services can be obtained from professional
firms.

Testing and certification of energy auditors was an area of
concern to individuals. Generally, individuals urged the use of
a comprehensive test so that knowledge and skills required to
make an accurate determination of auditor competence were
addressed. One professional engineering society volunteered
to aid the Department in the formulation of the test. The
Department will develop such a test and will utilize these
resources as necessary in formulating the test.

(CITE 16 N.J.R. 1362)
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Others commented that professional engineers should not
be subject to the same test requirements as non-professionals.
The Department believes that some form of objective evalua-
tion is a necessary precondition to participating in CACS.
Auditors should be capable of performing the required energy
audit services. However, the Department recognizes that
many of the persons who have been tested or evaluated as a
precondition to participating in other NJDOE programs in-
volving the performance of similar audited, possess the requi-
site skills. For this reason the Department will ‘‘grandfather”
New Jersey certified Technical Assistance Analysts and Certi-
fied Energy Managers into the program until the operative
date of the CACS regulations. Thereafter, all persons will be
required to be tested.

Other individuals expressed a concern about utility supply
and installation of products by virtue of this access to the
CACS audit results. Although the proposed rule did not per-
mit such supply and installation, the adopted rule expressly
prohibits utilities from forwarding audit results to their mar-
keting offices and prohibits auditors from recommending to
the customer the names of any contractor or supplier.

One individual pointed to the discriminatory disqualifica-
tion process as it pertained only to Building Heating Suppli-
ers. Auditors are now included in the disqualification proce-
dure. The Department has added an additional ground for
disqualification: bankruptcy and related similar financial in-
stabilities. Although this ground is implicit in the ‘‘other
reasons’’ provisions (N.J.A.C. 14A:22-7.3 and 7.4), the De-
partment felt that the conditions should be expressly stated.

The Department received a comment on the language con-
tained in N.J.A.C. 14A:22-6.2 which permitted an auditor to
be tested to conduct a portion of the audit. This provision did
not sanction the use of multiple auditors, but pertained to the
building heating supplier’s ability to conduct an analysis of
the heating unit. As one individual suggested, multiple audi-
tors cannot fulfill the intent of this program. Therefore,
N.J.A.C. 14A:22-6.2 was changed to clearly reflect the inter-
action of the building heating supplier and the auditor.

Utility companies and others took exception to the defini-
tion of ‘‘commercial building.”’ Some individuals suggested
setting the New Jersey standard at twice the United States
Department of Energy use guidelines. Others recommended
that New Jersey maintain the Federal limitations. The Federal
energy use standards are minimum and the NJDOE considers
them to be too low to adequately deliver audits to the New
Jersey commercial sector.

However, the Department has reassessed its original defini-
tion based upon the comments received and NJDOE’s analy-
sis and set the limitation of 4,500 MMBTU use annually. This
figure should adequately serve the majority of small to me-
dium sized commercial customers in New Jersey. In addition,
in order to ensure that audits are delivered only to small and
medium sized commercial customers, the Department has
added to the definition of ‘““‘commercial building’’ the further
requirement that the business be a ‘‘small business’’ as pre-
scribed by the Small Business Administration. In order to
facilitate and standardize computations to arrive at the annual
usage, the Department added a list of conversion factors.

Individuals also questioned the wisdom of providing audits
to customers free of charge. It was suggested that a free audit
would attract a large number of customers to the program
merely because it was free of charge. Individuals expressed the
opinion that interested customers would be willing to make
some nominal payment for audit services. The Department
has re-evaluated the cost issue and set a nominal payment
schedule based upon the size of the facility.
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In addition, the Board of Public Utilities has approved, by
Order dated May 11, 1984, a fee schedule based on the size of
the buildings to be audited. The Department agrees that such
charges will encourage only those persons who are truly inter-
ested in the Program to request audits and has amended the
regulations to reflect the Board’s action.

Since the utility is now permitted to charge for audit serv-
ices, the Department has added additional provisions permit-
ting separate charges for audit services on the utility bill;
payment with the utility bill; and preventing utility or building
heating supplier from terminating service for non-payment
for audit services. These provisions were included to facilitate
billing and payment for the audit services while ensuring that
a utility or supplier would not use failure to pay as a pretext
for terminating service.

One individual suggested that the program required an en-
vironmental impact statement. Since these regulations are
adopted under the Department’s authority, an environmental
statement per se is not required. The Department did com-
plete the social and economic impact statements required by
the Administrative Procedure Act and the Office of Adminis-
trative Law. In the event that the environmental impact state-
ment for the USDOE CACS Program is desired, USDOE
should be contacted.

The requirement that each utility furnish a monthly list of
new customers and a copy of the audit report to NJDOE was
questioned. This was required by the Department as a moni-
toring procedure to ensure that new customers were receiving
copies of program announcements. It will not be changed.
Similarly, the requirement that the Department receive a copy
of each audit report is necessary for proper monitoring of the
program and will remain the same.

One individual asked the reason why NJDOE had not speci-
fied the types of program literature to be used in CACS. The
Department believes that most program literature should be
developed as the CACS program progresses. At this point, the
program is new and it is difficult to assess the informational
needs completely. The Department is currently developing a
booklet on tenant conservation and will develop other litera-
ture as demand dictates.

Some individuals also objected to the requirement that cus-
tomers provide their tax rates in order to obtain a ten-year
cash flow analysis for program measures over $500.00. The
Department cannot perform the cash flow computation with-
out the tax rate. However, because some customers might not
wish to provide such information to a utility, the Department
has made this requirement optional at the customer’s request.
In the event that customers wish to have the cash flow analysis
performed as part of the audit, they will have to provide the
rate; it will not be required in other instances.

A comment was made that financing information should
not accompany the audit report because it was an unnecessary
expense, considering the cost of preparation and distribution.
The financing information is generic to several NJDOE pro-
grams and is prepared by the Department as a matter of
routine. As such, it does not significantly contribute to pro-
gram costs. In addition, the information is useful to cus-
tomers who wish to finance the purchase of measures recom-
mended in the CACS audit report. Therefore, the information
will be included within the audit report.

One person commented on the restrictions on fuel-switch-
ing contained in the proposal and suggested that the prohibi-
tion against fuel-switching reduced the opportunity for re-
placing old equipment with new more efficient equipment.
The individual suggested that fuel switching should be evalu-
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ated in certain instances (replacing absorption air conditioners
with electric air conditioning equipment and replacing con-
ventional water heaters with electric point of use water
heaters). The Department agrees and has included these
changes in the adopted regulations.

The proposed regulations require a completion rate of not
less than two percent of eligible customers per year. One
individual stated that there are no means available for predict-
ing program response rates and that such targets should not
be set. The Department, in a program similar to CACS
(known as CLIENTS) achieved a 1.875 percent response rate
as of October 1983 with a minimal promotion effort. Based
upon the Department’s satisfactory experience in the CLI-
ENTS and other outreach efforts, the NJIDOE is confident of
obtaining a higher response rate for CACS and achieving the
targeted two percent completion rate. Therefore, the require-
ment will be retained in the adopted regulation.

The Department added text clarifying the fact that advertis-
ing and other information not relevant to the CACS program
would not be permitted in the program announcement. The
Department believes that such provisions are necessary to
ensure that the CACS informational materials serve simply as
a source of generic information to customers concerning the
availability and benefits of energy audits.

The Department also made a number of technical and lan-
guage changes, such as adding the words ‘‘kerosene’” and
“‘coal” in certain places where they were inadvertently omit-
ted (for example, in the definition of “‘energy conservation
measure’’) and adding a definition of MMBTU to the adopted
regulations.

Full text of the adoption follows (additions indicated in
boldface with asterisks *thus*; deletions indicated in brackets
with asterisks *[thus]*).

CHAPTER 22

COMMERCIAL AND APARTMENT CONSERVATION
SERVICE PROGRAM

SUBCHAPTER 1. GENERAL PROVISIONS AND DEFI-
NITIONS

14A:22-1.1 Scope and Purpose

(a) The rules in this chapter constitute the Commercial and
Apartment Conservation Service (‘‘CACS’’) Program.

(b) The purpose of the CACS Program is to encourage the
installation of energy conservation measures and renewable
resource measures in existing apartment buildings and com-
mercial buildings by customers of covered utilities and build-
ing heating suppliers.

14A:22-1.2 Definitions

The following words and terms when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise.

““Air conditioner efficiency maintenance’ means peri-
odic cleaning or replacement of air filters and cleaning of coils
on forced-air cooling systems.

““Air conditioner replacement’’ means an air conditioner
which replaces an existing air conditioner *[of the same fuel
typel]* and which reduces the amount of fuel consumed due to
an increase in efficiency.

“‘Apartment building’’ means a structure which is used for
residential occupancy, was completed on or before June 30,

(CITE 16 N.J.R. 1363)



You're viewing an archived copy from the New Jersey State Library.

ENERGY

1980, contains five or more apartments and any of the follow-
ing: a central heating or a central cooling system; or a central
meter for the heating or cooling system.

‘““Automated energy control system’> means devices and
associated equipment which regulate the operation of heating,
cooling, or ventilating equipment based on time, inside and/
or outside temperature or humidity, or utility load manage-
ment considerations in order to reduce energy demand and/or
consumption.

“BPU”” means the New Jersey Board of Public Utilities.

““Buildings’’ means both apartment buildings and commer-
cial buildings.

“‘Building heating supplier’’ means any person engaged in
the business of selling No. 2, No. 4, or No. 6 heating oil,
*coal,* kerosene, or propane to eligible customers.

“Caulking’’ means the sealants, putty, glazing compounds,
or other pliable materials used to reduce the passage of air
and moisture by filling in small gaps including:

. At fixed joints on a building;

. Underneath baseboards inside a building;

. In exterior walls at electric outlets;

. Around pipes and wires entering a building;

. Around vents and exhaust fans in exterior walls; and

. At any point where two different types of building mate-
rial meet.

““CES” means the Department’s Office of Community and
Educational Services.

“‘Commercial and Apartment Conservation Service Pro-
gram’ or ‘““CACS’’ means the program contained in this
chapter.

“‘Commercial building’’ means a structure:

1. Which was completed on or before June 30, 1980;

2. Which is used primarily for carrying out a business (in-
cluding a non-profit business) or for carrying out the activities
of a *[state or]* local government;

3. Which is not used primarily for the manufacture or
production of products, raw materials, or agricultural com-
modities; *[and}*

4. Which is not a Federal building*[.]* *;*

*5. Which has not had a Technical Assistance Energy Audit
under the Institutional Conservation Program or a computer
generated energy audit under the CLIENTS Program;

6. For which the average annual use of energy for calendar
year 1980 (or the latest twelve month period for which infor-
mation is readily available) was less than 4,500 MMBTUS;
and

7. Is a small business to which final standards under 13
CFR Part 121, “‘Small Business Size Standards’’ apply.

‘‘Conversion factors’’ means the following factors that are
to be used to determine the eligibility of a commercial build-
ing for a program audit:

AN AW N —

1. Electricity 0.003412
2. Natural gas 0.100000
3. Distillate 0.138690/gallon
4. Residual 0.149690/gallon
5. Propane 0.095475/gallon
6. Coal 24 500000/shot ton
7. Purchased Steam 01.000000/1,000 Ibs.
8. Kerosene 0.120000/gallon*

¢

Covered utility”” means in any calendar year a public
utility which during the second preceding calendar year had
either:

1. Sales of natural gas for purposes other than resale which
exceed 10 billion cubic feet; or

2. Sales of electric energy for purposes other than resale
which exceed 750 million kilowatt hours.

(CITE 16 N.J.R. 1364)
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“‘Department’’ means the New Jersey Department of En-
ergy.

“‘Destratification fan’’ means a device which, by virtue of
its design, will cause the air within a conditioned space to be
distributed in a manner that will minimize the temperature
gradient within that conditioned space.

““Efficient use of shading’” means the use of existing
shades, drapes, awnings and related methods:

1. To block sunlight from entering a building in the cooling
season;

2. To allow sunlight to enter a building during the heating
season; or

3. To cover windows at night during the heating season.

““Eligible customer’’ means a person who:

1. Is the owner or tenant of a commercial building or the
owner (or the owner’s agent) of an apartment building to
whom the covered utility sells electricity or natural gas and
who is the utility’s customer of record; or

2. Is the owner or tenant of a commercial building or the
owner (or the owner’s agent) of an apartment building which
uses No. 2, No. 4, or No. 6 heating oil, kerosene, *coal* or
propane,

““Energy audit” or ‘“‘program audit’’ means an on-site eval-
uation of a commercial building or apartment building by
qualified utility personnel *{or]* *and* participating building
heating suppliers during which the applicability of program
measures and operations and maintenance procedures will be
evaluated. Applicable operations and maintenance procedures
will be detailed to the customer and general cost, saving,
payback estimates will be discussed. Any program measures
found applicable to the building will have specific cost, saving
and payback estimates calculated and provided to the eligible
customer. All estimates will be provided to the eligible cus-
tomer within 30 calendar days of the energy audit.

‘““Energy conservation measure’’ means the following in a
commercial building or apartment building:

. Air conditioner replacement;
. Automatic energy control systems;
. Caulking;
. Destratification fan;
. Energy recovery systems;

6. Furnace/boiler or utility plant and distribution system
modifications;

7. Insulation;

8. Lighting systems replacement or modification;

9. Passive solar space heating-cooling;

10. Solar domestic hot water systems;

11. Solar replacement swimming pool heater;

12. Weatherstripping;

13. Window-door system modification; and

14. Any other installation of modification of an installa-
tion designated by the Department which is designed to reduce
the consumption of natural gas, electricity, oil, *[or]* pro-
pane *coal or kerosene* in apartment buildings and commer-
cial buildings.

‘‘Energy operation and maintenance procedures’’ means:
. Air conditioner efficiency maintenance;
Efficient use of shading;
. Furnace efficiency maintenance and adjustments;
Plugging infiltration leaks;
Reduction in amount of conditioned space;
Sealing leaks in pipes and ducts;
Steam distribution system maintenance;
Temperature raising in summer;
Temperature reduction in winter;
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10. Water flow reduction in showers;

11. Water temperature reduction; and

*[13.]1* *12.* Any other low or no-cost procedure desig-
nated by the Department which is designed to reduce the
consumption of natural gas, electricity, oil, *[or]* propane*,
kerosene, or coal* in apartment buildings and commercial
buildings and does not require the installation of an energy
conservation measure.

“Energy recovery system’’ means devices designed to re-
cover waste energy from sources such as refrigeration or air
conditioning equipment for some useful purpose such as heat-
ing water.

““Furnace efficiency maintenance and adjustment’ means
cleaning and combustion efficiency adjustments of gas*, pro-
pane, coal, kerosene* or oil-fired furnaces/boilers (including
burners), periodic cleaning or replacement of air filters on
forced-air heating systems including heat pumps, lowering the
bonnet or plenum fan thermostat setting on a gas or oil-fired
furnace if appropriate and turning off the pilot light on a gas
furnace during the summer.

“Furnace/boiler or utility plant and distribution system
modification’’ means installation of any of the following de-
vices or components;

1. “Intermittent pilot ignition device’’ (“‘1ID’’) which
means a device which, when installed in a gas-fired furnace or
boiler, automatically ignites the pilot or burner and replaces a
continuously burning pilot light.

2. “Flue opening modification” (*‘Vent damper’’) which
means an automatically operated damper installed in a gas-
fired or oil-fired furnace or boiler which:

i. Is installed downstream from the drafthood; and

ii. Conserves energy by substantially reducing the flow of
heated air through the chimney when the furnace is not in
operation.

3. “Replacement oil burner’’ which means a device which
is an integral part of an oil-fired furnace or boiler including
the combustion chamber and which atomizes the fuel oil with
air, ignites the mixture, and, owing to its design, achieves a
reduction in the ¢il used over that used by the oil burner that
it replaces.

4. ““‘Replacement gas burner’> which means a device de-
signed for installation in an existing gas-fired boiler which
uses fan and control mechanisms to supply and control com-
bustion air to achieve an optimal fuel-to-air ratio for maxi-
mum gas combustion efficiency and which, because of its
design, achieves a reduction in the gas used from the amount
of gas used by the device which it replaces.

5. ““‘Replacement furnace or boiler”” which means a fur-
nace or boiler, including a heat pump which replaces an exist-
ing furnace or boiler of the same fuel type and provides
reduced fuel consumption due to higher energy efficiency of
the system.

6. “‘Distribution system modification’’ which means modi-
fication to an energy distribution system and associated com-
ponents that increases the energy efficiency, including:

i. Improved pipe or duct routing to reduce pressure drop
and/or heat losses; or

ii. Point of use water heaters*.* *[of the same fuel type.]*

““Insulation’’ means a material of the following types that is
primarily designed to resist transmission in one of the follow-
ing ways:

1. “*Ceiling insulation’’ which means a material primarily
designed to resist heat flow which is installed between the
conditioned area of a building and an unconditioned attic.
Where the conditioned area of a building extends to the roof,
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the term ‘‘Ceiling insulation’’ also applies to such materials
used between the underside and upperside of the roof.

2. “‘Duct insulation’” which means insulation installed on
heating or cooling supply and return ducts in an uncondi-
tioned area of a building, such as the space above a dropped
ceiling.

3. “Floor insulation’® which means insulation that is in-
stalled between the lowest conditioned level of a building and
a lower unconditioned level. For a structure with an open
crawl space, the term ‘‘floor insulation’’ also means skirting
to enclose the space between the building and the ground.

4. “‘Pipe insulation’’ which means insulation installed on:

i. Pipes and fittings carrying hot or cold fluids for space
conditioning purposes; or

ii. Hot water pipes and fittings with continuous recirculat-
ing systems.

5. “Wall insulation’” which means insulation installed
within or on exterior walls or walls between conditioned and
unconditioned areas of a building.

6. ‘““Water heater insulation’” which means insulation
wrapped around the exterior surface of the water heater cas-
ing.

““Lighting systems replacement or modifications’’ means a
device or action which reduces overall lighting energy con-
sumption and/or demand while maintaining satisfactory
lighting requirements, and includes the following:

1. Reducing lighting levels to levels cited in applicable De-
partment rules and may include installing task lighting and
reducing overheat task lighting;

2. Controlling lamp operating time by limiting lighting op-
eration to periods of area use, or installing of local manual
switching, time control devices and space use sensing devices;

3. Replacing lamps with more efficient sources including,
but not limited to, replacing of incandescent and fluorescent
lighting with lumen-equivalent low energy lamps, replacing of
old fluorescent lighting ballasts with new electronic ballasts,
or replacing of any fixture type with one of greater lumens per
watt efficiency such that total lighting demand can be re-
duced; and

4. Use of ‘‘daylighting”” by automatically switching off
electric lights in areas where satisfactory lighting levels can be
maintained using either existing windows or skylights in a
commercial building or a common area of an apartment
building.

*MMBTU’’ means one million British Thermal Units.*

“‘Passive solar heating and cooling system’’ means a system
that makes the most efficient use, or enhances the use of
natural forces, for heating or cooling a space by the means of
conductive, convective, or radiant energy transfer including
solar irradiation, wind, night-time coolness and include only
the following:

1. “Thermosyphon air system’’ which means a passive so-
lar day-time heater attached to the south-facing wall of a
building which uses natural convection or a fan of low power
to draw air from near the floor, expose the air to a solar-
heated surface, and discharges reheated air near the ceiling,
and which is able to be closed off from the conditioned area at
night and on cloudy days.

2. ‘““Solaria/sunspace system’’ which means an enclosed
structure of glass, fiberglass, or similar transparent material
attached to the south-facing wall of a structure which absorbs
solar heat and utilitizes air circulation to bring this heat into
the building and which is able to be closed off from the
structure at night and on cloudy days.

““Payback’ means the amount of time needed to recover
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the cost of an investment in a program measure or energy
conserving operation and maintenance procedure from the
energy saved by that measure or procedure. All payback esti-
mates shall use a simple payback calculation; cost of invest-
ment/energy savings from first year. All payback estimates
shall be given in years.

“Plugging infiltration leaks’’ means:

1. Installing scrap insulation, or other pliable material in
gaps around pipes, conduits, ducts, or other gaps which con-
nect conditioned with unconditioned spaces; and

2. Adding weatherstripping around ceiling access doors or
basement doors.

“‘Program announcement’’ means the information and of-
fer of services required to be sent to every eligible customer by
each covered utility in their service area pursuant to N.J.A.C.
14A:22-2.

“Program auditor’’ means any individual employed by a
covered utility or building heating supplier or under contract
with a covered utility or building heating supplier who meets
all of the qualifications contained in N.J.A.C. 14A:22-7.2
and has successfully completed a Department auditor test for
this program.

““Program measure’’ means energy conservation measures
and renewable resource measures.

““‘Public utility’’ means any person engaged in the business
of selling natural gas or electric energy or both to residential
and commercial customers for use in apartment buildings and
commercial buildings.

‘‘Renewable resources measure’’ means the following mea-
sures in or with respect to apartment buildings or commercial
buildings:

1. Solar domestic hot water systems;

2. Passive solar space heating and cooling; or

3. Solar replacement swimming pool heaters.

“‘Sealing leaks in pipes and ducts’’ means applying appro-
priate sealants to any leak in a heating or cooling duct that is
located outside the conditioned space, tightening or plugging
any leaking joints in hot water or steam pipes, and replace-
ment of washers in leaking hot water valves.

‘‘Solar domestic hot water system’’ means equipment de-
signed to absorb the sun’s energy and to use this energy to
heat water for use in a structure other than for space heating,
and includes solar thermosyphon hot water heaters.

“‘Solar replacement swimming pool heater’’ means a device
which is used solely for the purpose of using the solar energy
to heat swimming pool water and which replaces a swimming
pool heater that uses electricity, natural gas, and other fossil
fuels.

““South-facing’” means plus or minus 45 degrees of true
south.

“‘Steam distribution system maintenance’’ means the visual
inspection of the steam distribution system for the purpose of
detecting steam leaks, ensuring that steam is not entering the
condensate return lines, and returning all condensate to the
boiler where practical and desirable.

‘““Temperature raising in summer’’ means raising the ther-
mostat or other temperature control device for occupied space
to as high a temperature as reasonable during the cooling
season. The temperature of space that is not occupied may be
allowed to rise further than that of occupied space.

‘“Temperature reduction in winter’’ means lowering the
thermostat or other temperature control device for occupied
space to as low a temperature as reasonable during the heating
season. The temperature of space that is not occupied may be
allowed to drop further than that of occupied space.
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“Water flow reduction in showers and faucets’’ means re-
ducing the hot water flow in showers, faucets, or other equip-
ment as low as reasonable by the use of different methods.

‘““Water temperature reduction’’ means turning off the wa-
ter heater or manually setting back the thermostat to as low a
temperature as practical, consistent with the needs for hot
water.

‘““Weatherstripping’> means narrow strips of material
placed over or in movable joints of windows and doors to
reduce the passage of air and moisture.

Window and door system modification’’ includes the mea-
sures defined as follows:

1. “Storm window’® which means a window or glazing
material placed outside or inside a prime window, creating an
air space to provide greater resistance to heat flow than the
prime window alone.

2. ““Thermal window”’ which means a window unit with
improved thermal performance through the use of two or
more sheets of glazing materials affixed to a window frame to
create one or more insulated air spaces. It may also have an
insulating frame and sash.

3. “Storm or thermal door’’ means:

i. A second door, installed outside or inside a prime door,
creating an insulting air space;

ii. A door with enhanced resistance to heat flow through
the glass area, constructed by affixing two or more sheets of
glazing material;

iii. A prime exterior door with an R-value of at least 2; or

iv. A door that is designed to minimize air exchange during
operation, including revolving doors and double doors with a
foyer.

4. “‘Glazing heat gain/loss retardant”’ means devices such
as insulated shades, drapes, or movable rigid insulation (awn-
ings, external rollup shades) metal or fiberglass solar screen-
ing or heat absorbing films which significantly reduce winter
heat loss and heat reflective films which significantly reduce
summer heat gain through windows and doors.

SUBCHAPTER 2. PROGRAM ANNOUNCEMENT

14A:22-2.1 Scope

(a) The purpose of the annual program announcement is to
acquaint all eligible customers of the respective covered utili-
ties with the benefits and availability of energy audits per-
formed by both the utility and the Department.

(b) The program announcement shall be in a form pro-
vided or otherwise directed and approved by the Department
and shall be distributed commencing in June 1984 and annu-
ally thereafter. The program announcement may be cycled by
the covered utilities by service area over not more than 90
consecutive days.

(c) Covered utilities shall provide sufficient numbers of
program announcements and related promotional activities to
achieve a yearly energy audit completion rate of not less than
two percent of the eligible customers. In the event that the
response to the program announcement and promotional acti-
vities exceeds two percent, utilities shall engage additional
qualified personnel to service the demand in a timely manner.
The program announcement and related promotional activi-
ties shall identify the Department as the lead agency of the
CACS program. The covered utilities shall not unfairly dis-
criminate among eligible customers in providing program au-
dits.

(d) All costs of the program announcement and other pro-
motional activities shall be borne by the covered utility.
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14:22-2.2 Contents and prohibitions

*(a)* Covered utilities shall notify eligible customers at least
annually of the availability of energy audits. Such notification
shall be made primarily as an enclosure, with a business reply
card attached, in the customer’s monthly billing envelope, or
as an independent direct mail announcement in a form pro-
vided, directed or otherwise approved by the Department.
Print, broadcast and/or billboard messages may also be used
to reinforce or support direct mail announcements.

The notifications, announcements and messages shall be in
the form provided, directed or approved by the Department.

*(b) The program announcement shall not include:

1. Any brand names or advertising for sale, installation or
financing of CACS program measures or operation and,
maintenance procedures; or

2. Any information or products which are not CACS pro-
gram measures or operation and maintenance procedures.*

14A:22-2.3 New customers

(a) Each covered utility shall identify and provide a pro-
gram announcement to each new customer within 60 days of
commencing billable service.

(b) Covered utilities shall maintain computer records and
provide for accessing such data for the purpose of identifying
eligible customers and new customers and past audit data.

(c) Each covered utility shall furnish to the Department
monthly a list in ZIP code sequence of all new customers to
whom the program announcement was provided, and shall
include the name of the individual to whom the announce-
ment was directed in addition to the business name and ad-
dress.

(d) Each covered utility shall inform each new customer in
writing that upon request, the customer may receive at no
charge a new program audit of a building which was previ-
ously audited under the CACS Program, instead of receiving
the results of any past program audit of the customer’s facil-

ity.

SUBCHAPTER 3. PROGRAM SERVICES AND PRO-
GRAM AUDITS

14A:22-3.1 Program services

(a) All covered utilities shall offer and provide upon re-
quest the following program services to all eligible customers:

1. A program audit of all applicable program measures in a
form prescribed by the Department;

2. Financing information for program measures, at no
charge;

3. Conservation literature in a form specified by the De-
partment, at no charge.

(b) All covered utilities receiving requests for program au-
dits from eligible customers shall record the requests and the
arrangements made by the utility for the audit on an input
form prescribed by the Department. All such records shall
contain the following information, if available from the cus-
tomer:

1. Name and address of the customer’s place of business,
or residence;

2. Date schedule for providing the energy audit and dates
services were completed;

Type of fuel(s) used to heat and cool;

Time customer is available;

Contact for utility and physical plant data;

Building type, and principal use;

Media source from which they heard about the program;
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8. Name of the customer’s building heating supplier, if the
building is heated with oil;

9. Names of the customer’s utilities.

(¢) The Department and the CES shall also receive requests
for audits from eligible customers and shall record the same
information required by (b) above.

14A:22-3.2 Arrangement of program audit

(a) If an eligible customer who heats with electricity or gas
contacts the Department and requests a program audit, the
Department shall refer that request to an appropriate covered
utility.

(b) If an eligible customer who heats with oil*, coal, kero-
sene or propane* contacts the *[department]* *Department*
and requests a program audit, the Department shall refer that
request, except for that part which requires a heating unit
analysis, to an appropriate covered utility. The Department
shall determine whether the customer’s heating supplier is a
participating building heating supplier. If so, the Department
shall refer the customer’s request for a heating unit analysis to
that participating building heating supplier. If the customer’s
*[oil]* *building heating* supplier is not participating, the
Department shall choose a participating heating supplier lo-
cated in the customer’s geographic service area to perform the
heating unit analysis part of the program audit. The Depart-
ment shall make the selection in a random and non-discrimi-
natory manner from the list of participating building heating
suppliers who have registered with the Department.

(¢) Upon receiving a referral from the Department each
covered utility and participating building heating supplier
shall promptly contact the eligible customer to arrange for an
appointment to provide the applicable program audit or heat-
ing unit analysis.

(d) If a covered utility receives a request for a program
audit from a customer who heats with oil, *coal, kerosene or
propane* the utility shall record the same information re-
quired by N.J.A.C. 14A:21-3.1(b) and refer the request for a
heating system analysis to the Department for review and
referral.

14A:22-3.3 Timing and preconditions

(a) All covered utilities shall provide a program audit of
eligible customer buildings to determine applicable program
measures and their estimated costs, savings, and payback
within 30 calendar days of receipt of a request or referral. If
the demand for such services becomes too great, the utility
must so notify the Department in writing and contact each
eligible customer requesting the program audit within 30 days
of the request or referral to set up an appointment and com-
plete the program audit within 60 calendar days of the date of
the request or referral. The covered utilities shall have an
additional 30 calendar days from the date the audic is com-
pleted to deliver a final audit report to the eligible customer.
A copy of each final audit report shall also be sent to the
Department.

(b) All participating building heating suppliers shall pro-
vide *[an oil-fired]* *a* heating unit analysis to determine
applicable program measures and their estimated costs, sav-
ings and paybacks within 30 days of a receipt of a request or
referral. If the demand for such services becomes too great,
the participating building heating supplier must so notify the
Department in writing, and contact each eligible customer
requesting such services within 30 days of the request or
referral to set up an appointment and complete the analysis
within 60 calendar days of the date of the request or referral.
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(c) No covered utility or participating building heating sup-
plier shall discriminate unfairly among eligible customers par-
ticipating in the CACS Program.

14A:22-3.4 Energy conserving operations and maintenance
procedures

(a) As part of the program audit each covered utility shall
provide a list of energy conserving operations and mainte-
nance procedures which shall consist of basic energy conser-
vation opportunities appropriate for apartment buildings and
commercial buildings. The auditor shall:

1. Determine the applicability of each energy conserving
operation and maintenance procedure;

2. Explain each of the applicable energy conserving opera-
tion and maintenance procedures to the eligible customer;

3. Explain the importance of completing applicable energy
conserving operations and maintenance procedures before
any program measure is installed; and

4, Provide savings estimates stated in dollars.

(b) The energy conserving operations and maintenance
procedures shall consist of the following:

1. Air conditioner efficiency maintenance;

2. Efficient use of shading;

Furnace efficiency maintenance and adjustments;
. Plugging infiltration leaks;

Reduction in amount of conditioned space;
Steam distribution system maintenance;
Temperature raising in summer;

. Temperature reduction in winter;

. Water flow reduction in showers and faucets;

10. Water temperature reduction; and

11. Any other energy conserving operation and mainte-
nance procedure which the Department determines appropri-
ate.
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14A:22-3.5 Program measures

(a) The structural and heating and cooling unit analysis
shall determine the applicability of the following energy con-
servation measures:

. Air conditioner replacement;

. Automatic energy control systems;
. Caulking;

. Destratification fans;

. Energy recovery systems;

6. Furnace/boiler or utility plant and distribution system
modifications;

7. Insulation;

8. Lighting systems replacement or modification;

9. Passive solar space heating/cooling;

10. Solar domestic hot water systems;

11. Solar replacement swimming pool heater;

12. Weatherstripping;

13. Window door system modifications; and

14. Any other measure which the Department determines is
appropriate.

(b) If an eligible customer heats with oil, *coal, kerosene or
propane* a participating building heating supplier shall per-
form the *[oil-fired]* heating unit analysis of that unit, pursu-
ant to N.J.A.C. 14A:22-3.2(b).

(c) The applicability of renewable resource measures shall
be determined by the auditor at the time of the energy audit.

WA W -

14A:22-3.6 Applicability of program measures
(a) Every auditor shall use the program audit to determine
which program measures are applicable for each building

(CITE 16 N.J.R. 1368)

ADOPTIONS

type. The auditor shall make the final determination of the
applicability of a program measure.

(b) A program measure is applicable if:

1. The program measure is not already present or in good
condition and the potential exists to save energy or reduce
energy demand in the building by installing same. In the event
that a less efficient device performing the same function as a
program measure is already present in the building, replace-
ment with the applicable program measure shall be recom-
mended.

2. Installation of the measure is not a violation of State,
Federal or local law or regulations.

3. With respect to energy recovery systems, the building
uses at least 50 gallons of service hot water per day; or has a
space heating load exceeding 500 KBTU per day; and has
refrigeration equipment with a total average daily waste heat
discharge exceeding 75 KBTU.

4. With respect to furnace flue opening modifications, the
furnace combustion air is taken from a conditioned area.

5. With respect to ceiling insulation, the difference between
the R-value of any existing insulation and the program mea-
sure level is R-11 or more.

6. With respect to lighting system modification to use day-
lighting, any electric lighting fixtures are located within 15
feet of an existing window or skylight in a commercial build-
ing, or within 15 feet of an existing window or skylight in
common areas of an apartment building.

7. With respect to passive solar thermosyphon air heating
systems, the building has a south-facing wall free of major
obstruction to sunshine during the heating season.

8. With respect to solar domestic hot water systems, the
building consumes more than 80 gallons of hot water per day
and has access to a site clear of major obstructions to solar
radiation which allows solar collectors to be oriented south-
facing.

9. With respect to solaria/sunspace systems, the apartment
building has existing balconies, patios, or available adjacent
ground area on the south-facing wall. Solaria/sunspace sys-
tems shall not be applicable to commercial buildings.

10. With respect to solar swimming pool heater replace-
ments, the pool uses electricity or other nonrenewable energy
for heating.

11. With respect to window heat gain retardants, the build-
ing has glass on the south, east, or west sides where those sides
are exposed to sunlight.

12. With respect to pipe and duct insulation, hot water
pipes and heating and cooling ducts which extend through
unconditioned spaces.

13. With respect to destratification fans whenever the ceil-
ing height of a conditioned space within a building equals or
exceeds ten feet; and the measured or estimated temperature
gradient between the three foot level and ceiling level exceeds
1 degree Fahrenheit per foot.

14A:22-3.7 Cost, savings and payback estimates

(a) The auditor shall calculate costs, savings and payback
estimates for all applicable program measures. These shall:

1. Be based upon calcuiation procedures and estimates of
cost of installation and materials, using current construction
industry standards and guides approved by the Department;
and

2. Be based upon adequate measurements taken during the
program audit including, actual measurements and inspec-
tions of the building shell, space heating, space cooling and
water heating equipment.
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(b) All costs, savings and payback estimates for gas-fired
heating units shall be based upon an evaluation of the unit’s
seasonal efficiency, and shall include a measurement of the
unit’s steady state efficiency.

(c) All cost, savings and payback estimates for oil-fired
heating units shall be based upon the unit’s seasonal effi-
ciency, and shall include measurement of the unit’s steady
state efficiency. The evaluation shall be conducted pursuant
to N.J.A.C. *[14A:21-3.1]* *14A:22-3.1, and in accordance
with the procedures set forth in N.J.A.C. 14A:3-3.5.*

(d) All costs, savings and payback estimates for solar hot
water systems shall be based upon the following information,
which shall be disclosed to the ¢ligible customer:

1. Square feet of collector;

2. Collector characteristics, including glazing materials and
other collector materials;

3. Storage system, if needed, including capacity of storage;

4. Appropriate freeze protection;

5. Estimated per cent of the water heating load to be met
by solar energy; and

6. Site preparation needed.

(e} All costs, savings and payback estimates for applicable
passive solar space heating and cooling systems shall be based
upon the following information which shall be disclosed to
the eligible customer:

1. The applicable system;

2. The estimated per cent of the heating load to be met by
the system;

3. The approximate dimensions of such a system; and

4. The collection storage characteristics, including the rec-
ommended heat capacity of storage.

(f) All costs, savings and payback estimates for solar hot
water systems, passive solar heating and cooling systems and
replacement solar swimming pool heaters shall have the fol-
lowing disclosure conspicuously placed on the audit results:

“THE COST, SAVINGS AND PAYBACK ESTI-
MATES YOU RECEIVE ARE BASED ON SYS-
TEMS WHICH MAY BE DIFFERENT FROM
THE ONES YOU PURCHASE. ALSO, THESE
ESTIMATES WERE NOT DETERMINED US-
ING ACTUAL CONDITIONS BUT USING SIM-
ULATED MEASUREMENTS. THEREFORE,
THE COST, SAVINGS AND PAYBACKS WE
HAVE ESTIMATED MAY BE DIFFERENT
FROM THOSE WHICH ACTUALLY OCCUR.”

14A:22-3.8 Results of the program audit

(a) Upon completion of the program audit, the covered
utility shall provide the results to each eligible customer who
receives a program audit, and to the Department within 30
calendar days after the site visit. The program audit results
shall be in a form prescribed by the Department. The auditor
shall leave a telephone number which the eligible customer
may call to review the audit results.

(b) Program audit results shall include the following:

1. The following disclosure, conspicuously placed:

“THE PROCEDURES USED TO MAKE THESE
ESTIMATES ARE CONSISTENT WITH NEW
JERSEY DEPARTMENT OF ENERGY CRITE-
RIA FOR APARTMENT AND COMMERCIAL
BUILDING ENERGY AUDITS. HOWEVER,
THE ACTUAL INSTALLATION COSTS YOU
INCUR AND THE ENERGY SAVINGS YOU RE-
ALIZE FROM INSTALLING THESE MEA-
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SURES MAY BE DIFFERENT FROM THE ESTI-
MATES CONTAINED IN THIS AUDIT
REPORT. ALTHOUGH THE ESTIMATES ARE
BASED UPON MEASUREMENTS OF YOUR
BUILDING, THEY ARE BASED ON ASSUMP-
TIONS WHICH MAY NOT BE TOTALLY COR-
RECT FOR YOUR BUILDING. TOTAL SAV-
INGS FROM THE INSTALLATION OF MORE
THAN ONE PROGRAM MEASURE WILL
PROBABLY BE LESS THAN THE SUM OF
SAVINGS OF EACH MEASURE INSTALLED
INDIVIDUALLY.”

2. Energy consumption data for each fuel type stated in
energy units, *MM?* Btus and dollars:

3. A description of the building including but not limited to
information concerning level of occupancy, schedule of oper-
ating hours, and size in square feet.

4. An inventory and description of the building compo-
nents and equipment affecting energy consumption;

5. An estimate of the total costs (material and labor) ex-
pressed in dollars, of installation by an installer of each appli-
cable program measure addressed in the program audit;

6. An estimate of the savings expressed in dollars, and
*MM* Btus which would occur during the first year from
installation of each applicable program measure addressed in
the program audit;

7. An estimate of payback expressed in years for installa-
tion of each applicable program measure addressed in the
program audit;

8. *[A]* *At the customer’s option and provided that the
customer consents to provide the tax information specified in
v. below, a* ten-year cash flow analysis for every energy
conservation measure costing over $500.00. The analysis shall
include:

i. Pretax savings;

ii. Investment and operating cost differences;

iii. Pretax cash flow;

iv. Tax depreciation difference; and

v. Customer’s annual tax rate.

9. Written information explaining the standards for credit
applications and loan applications, the availability of finan-
cial assistance through lenders and methods of evaluating
vendor proposals.

*10. The following statement:

“THIS ENERGY AUDIT REPORT IS ONLY THE

FIRST STEP IN YOUR EFFORTS TO REDUCE EN-

ERGY CONSUMPTION IN YOUR FACILITY. THE

NEW JERSEY ENERGY SERVICE MARKET IS COM-

POSED OF HUNDREDS OF PROFESSIONAL ENGI-

NEERING FIRMS THAT MAY ASSIST YOU IN A

MORE SPECIFIC ANALYSIS OF YQUR FACILITY

AND PROVIDE THE NECESSARY DESIGN FOR THE

INSTALLATION OF VARIOUS COST-EFFECTIVE EN-

ERGY CONSERVATION MEASURES. TO OBTAIN

THE NAMES OF PROFESSIONAL ARCHITECT OR

ENGINEERING FIRMS IN YOUR AREA CONTACT:

The Consulting Engineers Council
Morris Avenue
Springfield, New Jersey 07081;

The New Jersey Society of Professional
Engineers

226 West State Street

Trenton, New Jersey 08608;
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New Jersey Association of Energy
Engineers

P.O. Box 241

Bloomfield, New Jersey 07003; or

The New Jersey Society of Architects
1000 Route 9
Woodbridge, New Jersey 07095*

14A:22-3.9 Prohibitions

(a) No auditor shall provide costs, savings or payback esti-
mates resulting form the installation of any product or mea-
sure which is not a program measure.

(b) No auditor shall unfairly discriminate in recommenda-
tions of program measures.

(c) No auditor shall recommend, select or provide informa-
tion about any contractor or supplier*[, if such recommenda-
tions unfairly discriminates among contractors and suppli-
ers]*.

*(d) No auditor shall forward audit results to any utility
marketing office.*

SUBCHAPTER 4. FINANCING ASSISTANCE

14A:22-4.1 Services provided

(a) Upon request by an eligible customer, each covered
utility shall promptly provide services to arrange financing for
the purchase and installation of any program measure. These
services shall include:

I. Written information explaining the standards for credit
applications, loan applications, the availability of financial
assistance through lenders and methods of evaluating vendor
proposals.

i. Such written information shall be distributed by each
covered utility to all eligible customers who receive*s* an
audit, or upon request by any eligible customer. Such written
information shall be in a form prescribed by the Department.

2. Telephone assistance available through the covered util-
ity by a toll-free number. The toll-free number shall be placed
conspicuously on all lists and written information distributed.

3. In-person assistance about the selection of lenders,
shopping for loans and filling out loan applications provided
by trained personnel who shall be available in at least one
specified location during normal business hours and/or at
several locations during designated hours.

14A:22-4.2 Prohibitions

(a) When providing any arranging of services, no covered
utility shall recommend, select, or provide information about
any lender if such recommendation would unfairly discrimi-
nate among lenders.

(b) No covered utility shall provide any arranging services
for any measure which is not a program measure.

SUBCHAPTER 5. PAYMENTS

14A:22-5.1 Payments

(a) *[All program services, including the program audit,
shall be provided free of charge to any eligible customer,
except as provided in (b) below;]*

*Eligible customers shall be charged for energy audits, as
established by Order of the Board of Public Utilities (May 11,
1984), according to the following fee schedule:

1. $25.00 for commercial buildings up to 5,000 square feet
and apartment buildings of 5 to 50 units;
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2. $50.00 for commercial buildings 5,001 to 25,000 square
feet and apartment buildings of 51 to 100 units;

3. $75.00 for commercial buildings 25,001 or more square
feet and apartment buildings of 101 units or more;

4. No charge for non-profit, local government and housing
authority buildings; and

5. The maximum allowable fee charged by a utility audit
contractor to a utility shall be no more than $600. Any cov-
ered utility may request a waiver of the maximum allowable
fee for audits which are in excess of $600.00 from the Depart-
ment and the BPU.*

(b) If an eligible customer receives a program audit that
includes an analysis of an oil-fired heating unit by a partici-
pating building heating supplier, the building heating supplier
shall charge no more than $10.00. Such fee may be paid by the
Department.

*(c) When billing a customer for costs, pursuant to (a)
above, each covered utility and building heating contractor
shall identify the charges and list them separately on every biil
rendered for this service.

(d) Each covered utility shall allow eligible customers to
include payments for those charges along with payments for
their utility bill.

(e) No covered utility or participating building heating sup-
plier shall terminate or otherwise restrict service or fuel to any
eligible customer in the event that the customer fails to pay or
defaults in payment for a program audit.*

SUBCHAPTER 6. AUDITOR QUALIFICATIONS AND
TESTING

14A:22-6.1 General

(a) All auditors of program measures shall be qualified by
the Department as to basic skills necessary to perform CACS
Program energy audits. Each auditor shall take and pass a
written test, prepared and administered by the Department,
prior to being qualified to conduct audits. The Department
may retest any or all auditors upon notice as audit procedures
change, or for good cause as determined by the Department.

(b) Any building heating supplier who has previously
passed a Department approved *audit* test and has been
qualified by the Department may apply for and receive a
waiver of the auditor qualification for testing. Any building
heating supplier may apply for and receive a waiver of qualifi-
cation testing standards if such person submits written proof
which, in the opinion of the Department, establishes that the
person has sufficient training in conducting testing and analy-
sis of program measures applicable to oil-fired heating units.

(c) Any professional engineer who has been previously cer-
tified by the Department as an approved Technical Assistance
Analyst or Certified Energy Manager as of the *[effective]*
*operative* date of this chapter may apply for and receive a
waiver of the auditor qualification for testing.

*(d) Covered utilities shall subcontract CACS energy audits
in order to deliver better and less expensive service. Each
utility in their requests for proposal shall make public an-
nouncements of the requests for services, and the contract(s)
for energy auditing services shall be based upon appropriate
qualifications, reasonable price and overall merit of the pro-
posal(s). In developing bid specifications, advertising for bids
and awarding contracts and subcontracts covered utilities
shall give due consideration to participation by small busi-
nesses and minority-owned businesses. The covered utilities
shall furnish the Department evidence of compliance with the
above requirements.*
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14A:22-6.2 Qualifications of auditors

(a) Persons conducting a program audit shall individually
or collectively have the following qualifications:

1. A general understanding of the three types of heat trans-
fer and the effects of temperature and humidity on heat trans-
fer;

2. A general understanding of commercial building and
apartment building construction terminology and compo-
nents,

3. A general knowledge of the operation of the heating and
cooling systems in apartment buildings and commercial build-
ings;

4. The capability to conduct the program audit, including:

i. Knowledge of all operations and maintenance procedures
to be audited;

ii. Ability to determine appropriate program measures;

ill. A proficiency in the pertinent auditing procedures for
each applicable program measure;

5. A working ability to calculate steady-state efficiency and
seasonal efficiency of the furnace and boiler;

6. An understanding of the nature of solar energy and its
commercial and apartment building applications including;

i. Insulation;

ii. Shading;

iii. Heat capture and transport; and

iv. Heat transfer for hot water and space heating.

7. *[Auditors]* *Building heating suppliers* may be quali-
fied to conduct a specific part of the audit and shall be tested
accordingly.

SUBCHAPTER 7. BUILDING HEATING SUPPLIERS

14A:22-7.1 Participation
Building heating suppliers may participate in the CACS
Program to the extent provided by this subchapter.

14A:22-7.2 Requirements for participation

To be eligible to participate in the CACS Program, a build-
ing heating supplier shall notify the Department in writing of
his intention to participate *in the program, of his compliance
with N.J.A.C. 14A:22-7.4* and agree to comply with all ap-
plicable requirements of this chapter.

14A:22-7.3 Voluntary withdrawal

Any participating building heating supplier may voluntarily
withdraw from the CACS Program upon 30 days written
notice to the Department. However, any building heating
supplier who so notifies the Department shall continue to
comply with all requirements for participation and extend all
benefits due to all eligible customers who have requested an
oil-fired heating unit analysis prior to the effective date of
withdrawal.

14A:22-7.4 *Qualification and* *[D]* *d*isqualification

(a) The Department *shall not qualify a building heating
supplier pursuant to N.J.A.C. 14A:22-7.2 and * *[may]*
*shall* disqualify any building heating supplier from partici-
pating in the program,

(b) Grounds for disqualification include, but are not lim-
ited to the following:

1. Violation, within three years prior to the date of applica-
tion, of any laws governing the conduct of occupations or
professions regulated by the state(s) in which the applicant
does business;
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2. Violation of the Federal Organized Crime Control Act
of 1970 or conviction for fraud, embezzlement, theft, forgery,
bribery, falsification or destruction of records, prejury, false
swearing, receiving stolen property, obstruction of justice or
any other offense indicating lack of business integrity or hon-
esty by the applicant, or if the applicant is a corporation,
partnership, or business entity;

3. Violation of any Federal or State antitrust statutes, or
the Federal Anti-Kickback Act;

4, Violations of any laws governing hours of labor, mini-
mum wage standards, discrimination in wages or child labor;

5. Any other cause affecting the responsibility of a building
heating supplier of such a serious and compelling nature as
may be determined by the Department to warrant disqualifi-
cation, including such conduct as may be prescribed by law or
regulation even though such conduct has or may not be prose-
cuted as a violation of such law or regulation; or

*6. Bankruptcy, insolvency or other conditions affecting
financial integrity, capabilities of performance;*

*[6.]* *7.* Failure to fully comply with all applicable re-
quirements of this chapter.

14A:22-7.5 Procedures for disqualification

(a) Any building heating supplier whom the Department
plans to disqualify from participating in the program shall
receive written notice from the Department of the disqualifi-
cation and the grounds therefor at least 30 days before such
disqualification.

(b) The Department shall allow the building heating sup-
plier to respond in writing to the allegations contained in the
notice. All such responses must be received by the Department
no later than 30 days after receipt of the proposed agency
action. Disqualification from participation shall constitute
final agency action.

(¢) A building supplier who has been disqualified by the
Department may file a request for reconsideration after one
year. The request for reconsideration shall be accompanied by
a statement under oath setting forth substantial and appropri-
ate grounds for reconsideration which shall be supported by
documentary evidence. Substantial and appropriate grounds
include, but are not limited to:

1. Newly discovered material evidence that the Department
erred in its previous decision;

2. Reversal of a conviction of an offense or civil judgment
which formed the basis of the Department’s previous deci-
sion, on material grounds;

3. Actual change of ownership or control; and

4. Elimination of the causes for which disqualification oc-
curred.

(d) The Department shall review the request for reconsider-
ation and shall, within 45 days of its receipt, notify the build-
ing heating supplier of its decision whether to allow the build-
ing heating supplier to continue to participate in the CACS
Program.

SUBCHAPTER 8. REPORTING AND RECORDKEEP-
ING

14A:22-8.1 Reporting; covered utilities

(a) Each covered utility shall submit the following informa-
tion in writing to the Department on June 1, 1984 and annu-
ally thereafter through June 1, 1980 for the twelve month
period ending the preceding April 1:

1. Number of audits requested by building type;

2. Estimated utility direct and indirect costs;
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3. Whether the utility is engaged in financing, installing or
supplying any program measures or renewable resource mea-
sures and a description of the program(s).

4. The approximate number of eligible customers and, if
available, the percentage of those customers for whom the
utility is the primary heating fuel supplier;

5. The number of eligible customers who have requested:

i. Program audits; and

ii. Loans arranged;

6. The number and function of employees assigned to the
program including part-time employees;

7. The program budget;

8. Such other information as the Department may require.

(b) Each covered utility shall submit the following infor-
mation in writing to the Department on the 10th of each
month beginning June, 1984 following information for the
preceding month:

. The number of audits requested by fuel type;

. The number of audits completed within 30 days;

. The number of audits completed within 60 days;

. The number of audits cancelled;

. The amount and types of program literature distributed;
. The media sources used;

. Such other information the Department may require.

~ Nl LN

14A:22-8.2 Reporting: Participating building heating
suppliers

(a) Each participating building heating supplier shall sub-
mit the following information in writing to the Department on
June 1:

1. The number of oil-fired heating unit analyses performed
and the cost to the customer and the building heating sup-
plier; and

2. Other such information as the Department may require.

14A:22-8.3 Recordkeeping: Covered utilities

(a) Each covered utility shall keep the following records for
the periods indicated and shall make them available to the
United States Department of Energy and the Department
upon request:

1. The name and address of each eligible customer who
receives a program audit, which shall be kept for ten years
from the date of the program audit;

2. A copy of the data collected during the audit and a copy
of the estimates of the costs and savings presented to the
customer, which shall be kept for ten years from the date of
such request;

3. A copy of all requests furnished by eligible customers
for heating unit analyses which shall be kept for ten years
from the date of such a request;

4. The amount and cost of fuel purchased each month or
other billing period for the twelve months prior to and follow-
ing each program audit for each eligible customer, which shall
be kept for two years from the date of such program audit;
and

5. The names of the individuals who have met the qualifi-
cation criteria for auditors, which shall be updated within a
reasonable period of time following each implementation of
the qualification procedures.

14A:22-8.4 Recordkeeping: Participating building heating
suppliers
(a) Each participating building heating supplier shall keep
the following records for the periods indicated and shall make
them available to the United States Department of Energy and
the Department upon request:
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1. The name and address of each eligible customer who
receives *[an oil-fired]* *a* heating unit analysis as part of a
program audit, which shall be kept for ten years from the date
of the heating unit analysis;

2. A copy of the data collected during the heating unit
analysis and a copy of the estimates of costs and savings
presented to the customer, which shall be kept for ten years
from the date of the heating unit analysis;

3. A copy of all requests furnished by eligible customers
for heating unit analysis which shall be kept for ten years
from the date of such requests;

4. If the participating building heating supplier supplies the
fuel, the amount and cost of fuel purchased each month or
other billing period for the 12 months prior to and following
each heating unit analysis for each of its own eligible cus-
tomers participating in the program, which shall be kept for
two years from the date of such heating unit analysis.

TRANSPORTATION

(a)

AERONAUTICS
Airport Safety Improvement Aid

Adopted New Rule: N.J.A.C. 16:56

Proposed: April 2, 1984 at 16 N.J.R. 694(a).

Adopted: May 10, 1984 by James A. Crawford, Assist-
ant Commissioner for Transportation Services and
Planning.

Filed: May 16, 1984 as R.1984 d.207, with substantive
changes not requiring further public notice and com-
ment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 6:1-29, 6:1-44
and ‘‘Airport Safety Act of 1983’ P.L. 1983, c.264,
July 11, 1983.

Effective Date: June 4, 1984,
Expiration Date under Executive Order 66(1978): June
4, 1989.

Summary of Public Comments and Agency Responses:

One comment was received during the comment period.
Commentor was Utility Contracts Association of New Jersey,
Inc., P.O. box 434, 40 Brunswick Avenue, Edison, N.J.,
08818.

Comment

““This association, numbering 440 firms active throughout
the state, suggests that these proposed regulations include the
requirement that any applicant or local sponsor follow provi-
sions of New Jersey Local Public Contracts Law on any
projects. Such provision can be inserted in Subchapter 12 or
13.
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Such a provision carries considerable safeguards to the pub-
lic regarding contracts which will be funded under this loan or
grant program. The provisions regarding, New Jersey Local
Public Contracts Law has been utilized by the NJDOT in the
other state aid programs in recent years.’’

Response

The Department concurs with the suggestion made by the
Utility Contractors Association of New Jersey and has caused
new text tp be added in Subchapter 13.

The Department therefore proposes to adopt the rule with
minor additions not in violation of the rulemaking procedures
at N.J.A.C. 1:30-3.5.

Full text of the adoption follows (additions to proposal
indicated in boldface with asterisks *thus*).

CHAPTER 56
AIRPORT SAFETY IMPROVEMENT AID

SUBCHAPTER 1. DEFINITIONS

16:56-1.1 Definitions

The following words and terms, when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

‘“Aeronautical Facility’’ means, any landing strip, airport,
seaplane base or heliport. The facility includes all property,
paving, appliances, structures, runways, taxiways, aprons,
hangars, or safety equipment associated with the aeronautical
activities conducted on the premises and property.

“Airport”” or ““Unrestricted Public Use Airport’”’ means
any aeronautical facility for the takeoff and landing of air-
craft either publicly or privately owned that does not have
restrictive convenants on operational use by the general public
for reasons other than safety.

““Airport Safety Fund’’ means the special fund established
by the “‘Airport Safety Act of 1983”’ to help finance improve-
ments to air safety and travel.

““Applicant” or ‘‘Local Sponsor’” means any person seek-
ing or in receipt of funds from the Airport Safety Fund.

“Clear Zone”’ (Minimum standard) means a runway ap-
proach corridor that is 305 meters(1,000 feet) in length, 76
meters(250 feet) in width at the inner surface, and 137 me-
ters(450 feet) in width at the outer surface. It establishes a 20/
1 upward slope from the ground from its inner surface and is
free of penetrating obstacles. The inner surface is colocated
with the runway threshold for unpaved runways, or 61 me-
ters(200 feet) before the runway threshold for paved runways.

“‘Commissioner’’ means the Commissioner of the New Jer-
sey Department of Transportation.

“Department’’ means the Department of Transportation.

““‘Director’’ means the Director of the Division of Aeronau-
tics.

“Division’’ means the Division of Aeronautics.

““Person’’ means any corporation, company, association,
society, firm, partnership, or joint stock company, as well as
any individual, the State, and all political subdivisions of the
State or any agencies or instrumentalities thereof.

“Project Concept’’ means a proposal for a project to im-
prove air safety or the air transportation infrastructure made
to any person by the Commussioner. All proposals are consid-
ered a matter of public record and may not be treated in a
preferential manner at time of formal application.

““Rightful, fair, equal and uniform use’’ means the estab-
lishment and maintenance of policies and practices by an
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airport which insures allowance of unrestricted public use of
an airport by the general public. This does not exempt, how-
ever, vendors of aeronautical services from the requirement to
comply with the legitimate rules, regulations, contractual re-
quirements, or other terms of use or access applicable to an
airport.

““State Aid’’ means funds disbursed from the Airport
Safety Fund for the purposes of this chapter.

SUBCHAPTER 2. PURPOSE

16:56-2.1 Purpose and General Policy

(a) The legislature has found that:

1. New Jersey’s public use general aviation airports are an
integral part of the State’s transportation network and pro-
mote mobility and economic activities of common public ben-
efit. These public use general aviation transportation facilities
must be improved in order to realize their full benefit.

2. There is a need to improve general aviation airports,
which require such improvements and equipment as radar,
instrument landing aids and weather-reporting equipment to
enable them to safely handle modern general aviation aircraft.

3. Many publicly owned general aviation airports are un-
able to obtain all of the federal funds ‘available to them for
airport development because they are unable to raise money
for their local matching requirements.

4. Many privately owned public use general aviation air-
ports which are essential to the State’s economic development
are in danger of conversion to non-aviation uses, and it is in
the public interest to provide State assistance to preserve these
airports, through acquisition or other means.

(b) The Commissioner of Transportation is therefore es-
tablishing programs:

1. To provide grants to publicly and privately owned unre-
stricted public use airports to obtain federal funds for airport
assistance. The Commissioner is authorized to provide up to
50% of the required local match; except that the Commis-
sioner is authorized to provide up to 100% of the required
local match when he deems that an emergency situation exists.

2. To provide grants or loans to publicly owned and private
unrestricted public use airports for safety projects, including
but not limited to engineering, planning, construction and
rehabilitation of lighting runways, aprons, airport approach
aids and obstruction removals.

3. To provide grants or loans to publicly owned airports or
counties or municipalities to acquire airports or lands, rights
in land and easements, including aviation easements necessary
for clear zones or clear areas, which are owned, controlled or
operated, or to be owned, controlled or operated by munici-
palities, counties or other political subdivisions of this State.

4. To acquire lands or rights in lands adjacent to privately
owned public use airports which are found necessary for air-
port or air safety purposes, and while retaining title to that
land or right in land, the Commissioner may lease those lands
or rights to airports or airport authorities for use in the
furtherance of airport, air safety, or air transportation pur-
poses. The Commissioner shall establish terms in any lease so
as to protect the State’s interest in the promotion of aviation
and the State’s investment in lands and property.

(¢) Under these programs the Commissioner is to establish
requirements to ensure that having received aid:

1. The airport will be owned or effectively controlled, op-
erated, repaired and maintained adequately during the im-
provement’s full useful life, for the benefit of the public.

2. In connection with the operation of the airport, during
the improvement’s full useful life, the public will not be de-
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prived of its rightful, fair, equal and uniform use of the
airport.

3. The airport will adhere to State and federal laws and
regulations. If an airport ceases operations or fails to continue
to comply with the provisions of this chapter before the pre-
determined life of the financially assisted improvements, as
the life is determined by the Commissioner at the time the
financial assistance is granted, the State shall be reimbursed
for the unused portion of the predetermined life and, if not
fully reimbursed, the claim shall be a first lien on the airport
property to the extent of the unpaid balance or subject to
other penalty or liability.

4. If a county or municipality or other public body received
financial assistance for acquisition of real property, that
property shall not be sold or used for any non-aviation pur-
pose without the approval of the Commissioner.

(d) In addition to accepting applications for aid from air-
port authorities, the Commissioner may, after having re-
viewed State needs and transportation infrastructure require-
ments, propose to interested parties concepts for airport
improvement projects which the Commissioner deems to have
potential merit. Any project concept proposed by the Com-
missioner shall be a matter of public record and be made
available for persons wishing to inspect any of the conceptual
recommendations. The furtherance of any conceptual recom-
mendations of the Commissioner shall be made by the appli-
cable local sponsors under the provisions of this chapter and
may not receive preferential consideration over other applica-
tions for aid made under the provisions of this chapter.

(e) In the management of the ‘‘Airport Safety Fund’’ the
Commissioner may institute budgeting, management and
fund allocation procedures and practices so as to insure the
solvency of the fund at all times and availability of funds for
the various classes of aid available from the Airport Safety
Fund. At any given time, the Commissioner may place a
ceiling on the disbursement of any one class of aid within the
fund so as to insure the availability of funds for any other
class of aid, or to provide for sufficient resources to meet
future or anticipated funding requirements.

(f) Under these programs of airport aid, it is the express
intention of the Department to promote:

1. Good engineering practice in the design and construc-
tion of aeronautical facilities, current and future.

2. Site plan analysis at aeronautical facilities which con-
siders both immediate needs and the potential for future site
modification.

3. Comprehensive, coordinated, and cooperative planning
and development of the State’s air transportation resources.

4. Ongoing conformance with all rules and regulations,
applicable to the design and operation of aeronautical facili-
ties.

5. Exploration of alternative designs in the ongoing im-
provement of aeronautical facilities so as to maximize poten-
tials for efficient use of resources.

SUBCHAPTER 3. ELIGIBILITY

16:56-3.1 Eligible facilities

(a) Airports eligible for aid under this chapter are those
general aviation airports in New Jersey which are in operation
and open to the general public without restriction as deter-
mined by the Division. Under ‘‘The Airport Safety Act of
1983’ P.L. 1983 ¢.264, Newark International Airport located
in the cities of Newark and Elizabeth, and Atlantic City Air-
port located in Egg Harbor, Hamilton and Galloway Town-
ships are not general aviation airports under the provisions of
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the act and hence not eligible for State airport aid or liable
under the taxation provisions of the act.

(b) The following projects are eligible for consideration for
funding under certain specific provisions of this chapter:

. Runway construction.

. Taxiway construction.

. Runway overlays or rehabilitation.

. Taxiway overlays or rehabilitation.

. Runway and taxiway lighting.

. Aeronautical and airport beacons.

. Runway identification and approach lighting.

. Electronic and visual aids to aircraft navigation.
. Wind indicator devices.

10. Tree clearing.

11. Runway/Taxiway safety/security fencing.

12. Acquisition of interests in land for clear zone purposes.

13. Equipment dedicated to aircraft Crash/Fire/Rescue
purposes.

14. Equipment dedicated to aircraft search and rescue pur-
poses.

15. Runway obstruction removal and marking.

16. Public use (non-revenue generating) aprons.

17. Necessary airport engineering/planning/environmental
studies.

(c) Airport and aviation safety projects other than those
listed above may at the discretion of the Commissioner be
considered for funding under the provisions of this chapter
providing they are in conformance with the purposes of “The
Airport Safety Act of 1983 and Title 6 and 27 of the New
Jersey Statutes. The purpose of this paragraph is to allow a
procedure for which applicants may apply for consideration
for funding of a project which, while consistent with the
provisions of applicable statutes, may not otherwise be refer-
enced directly within this chapter.

(d) For the purposes of this chapter, the term ‘‘airports’’
may be used so as to mean any facility for the take-off and
landing of aircraft, open to the general public. This includes
public use heliports.

O 00~ O\ AN

SUBCHAPTER 4. CLASSIFICATION

16:56-4.1 Classification of State aid

(a) There are three major classifications of State aid made
available under the provisions of this chapter. These forms of
aid are:

1. State grants for matching federal funds.

2. State airport safety improvement loans.

3. State airport safety improvement grants.

(b) The classification of aid established in (a) above are the
three forms by which the State may disburse aid in the fund-
ing of improvements to the air transportation infrastructure
and for the purposes of improvement of air and flight safety.
Projects specifically eligible for consideration for funding un-
der certain provisions of this chapter are identified in
N.J.A.C. 16:56-3.1 of this chapter. Additionally, aid given or
offered under N.J.A.C. 16:56-8.1 of this chapter shall also be
disbursed in the form of one of the three classifications estab-
lished in this section.

(c) State grants for matching federal funds are grants of-
fered to eligible recipients of federal aid to airports for the
purpose of assisting local sponsors in attracting federal funds
for airport improvement. Grants for this purpose may be
given or offered subject to the following parameters:

1. Routinely, the Commissioner may grant up to 50 percent
of local sponsors share in a federally funded project.
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2. In an emergency situation, the Commissioner may grant
up to 100% of the local sponsor’s share in a federally funded
project.

3. While there is no dollar limitation on the amount the
Commissioner may grant in either 1. or 2. above, the Com-
missioner may not grant an amount exceeding 10 percent of a
total project cost to a local sponsor matching federal funds.

(d) State airport safety improvement loans are 2 percent
annual interest loans given or offered to an eligible local
sponsor for the purpose of assisting local sponsors in funding
the improvement of the air transportation infrastructure.
Loans for this purpose may be given or offered subject to the
following parameters:

1. Airport safety improvement loans are given or offered
solely to fund the physical materials used in an airport proj-
ect. Loans may not be used to fund engineering, planning,
labor, or construction equipment rental/acquisition costs as-
sociated with an airport project.

2. Airport safety improvement loans are limited to an an-
nual $90,000 maximum disbursement to any eligible local
sponsor(airport).

3. The improvements made using airport safety improve-
ment loans shall be given a useful life of 10 years unless the
plans and specifications for the improvement indicate to the
satisfaction of the Commissioner that the time period should
be greater or lesser than 10 years.

4. Airport safety improvement loans shall be repaid to the
State in a time proportional to the useful life of the project it
helps fund. A 10 year useful life would require that 10 percent
of the principal amount of the loan be repaid to the State
annually. A 20 year useful life, for example, would require
that 5 percent of the principal amount of the loan be repaid to
the State annually until such time that the debt to the State is
retired.

5. Airport safety improvement loans may be used to fund
only those materials actually used in the named project.
Waste, rejected, spoiled, or excess materials not actually used
in the as built construction may not be funded in any manner
with State funds.

6. All airport safety improvement loans must be fully se-
cured by property equity or other assets satisfactory to the
Commissioner, or his representatives, so as to insure repay-
ment to the State of financial aid it has rendered in its pro-
gramis.

(e) State airport safety improvement grants are grants
given or offered to an eligible recipient or local sponsor for
the purpose of assisting in the funding of the improvement of
the air transportation infrastructure or for the purpose of
promoting air or flight safety. Grants for this purpose may be
given or offered subject to the following parameters:

1. Airport improvement grants are given or offered only
when no other form of aid rendered within the provisions of
this chapter reasonably accommodates the requirements or
conditions generally surrounding the application for aid, or
its magnitude, scope, or general purpose.

2. Airport safety improvement grants are limited to an
annual $7,500 maximum disbursement to any eligible recipi-
ent.

3. Airport safety improvement grants may be developed or
conditioned as to the specific provisions on a case by case
basis by the Commissioner. The Commissioner may not, how-
ever, develop or offer a grant which funds operational costs
or debt service financial needs of a project or eligible recipient
of aid.
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(f) The Commissioner, under disbursement of aid from the
Airport Safety Fund, retains absolute discretion within the
limits of the applicable statutes to determine thresholds of
State participation in any project funded under the provisions
of this chapter. Maximum thresholds and percent of State
participation determinations in State funded projects may be
made by the Commissioner on either a categorial or case by
case basis. The Commissioner is further authorized to
promulgate Departmental Policies, Procedures, and orders to
aid in the implementation of the provisions of this chapter.

(g) These shall be absolute upper limits to the aid disbursed
under this chapter. The purpose of these limits is to help
ensure that there are sufficient resources available for State
aid ro the greatest number of eligible airports and that State
resources for any one year are not expended on a limited few
airport projects. The absolute upper limit to aid disbursed in
any one calendar year to an airport are as follows:

1. The limit on State Airport Safety Improvement Grants is
$7,500.

2. The limit on State Airport Safety Improvement Loans is
$90,000.

3. The limit on State Grants for Matching Federal Funds is
10% of the total project cost.

SUBCHAPTER 5. APPLICATION FOR MATCHING
FUNDS

16:56-5.1 Application for receipt of State grants for match-
ing federal funds

(a) Persons seeking state grants for matching funds may
request application and agreement forms by writing to the
following address:

Airport Safety Improvement Aid

N. J. Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625

Re: Grants for Matching Federal Funds

(b) If the intended project is a construction or facility mod-
ification project the applicant shall:

1. Engage a professional engineer registered in the State of
New Jersey to prepare construction plans and specifications
and to provide construction engineering and inspection and
material testing as required.

2. Provide certified maps, reports, construction plans and
specifications and contract documents as may be required by
the State.

(c) For construction or installation project the applicant
shall further provide:

1. An ‘“‘Application for New Aeronautical Facility License
or Alteration”” form DA-9A, including all required attach-
ments.

2. A copy of the Federal Aviation Administra..on ap-
proved Airport Layout Plan.

3. Detailed construction plans and specifications of the
project and materials used therein and a construction sched-
ule. These submissions are to be prepared by the applicant’s
engineer,

4. Detailed cost sheets for the materials to be used in the
project to include required as built quantities, material speci-
fications and unit prices.

5. Completed application and agreement forms as provided
by the Department.

6. Any other materials or information deemed necessary by
the Department.
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(d) For aid applications requesting equipment for crash/
fire/rescue or aid for necessary airport engineering/planning/
environmental studies, the applicant shall submit the com-
pleted forms, provided by the Department and supply
additional information as requested.

(¢) The Commissioner may waive the requirement to sub-
mit specific maps, reports, or plans normally required for an
aid application. The waivers may be granted only after written
request to the Director of Aeronautics and formal written
response to the applicant by the Director prior to submission
of the completed application to the Division.

SUBCHAPTER 6. APPLICATION FOR SAFETY IM-
PROVEMENT LOANS

16:56-6.1 Application for receipt of State Airport Safety
Improvement Loans

(a) Persons seeking State Airport Safety Improvement
loans may request application and agreement forms by writ-
ing to the following address:

Airport Safety Improvement Aid

N.J. Department of Transportation
1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625

RE: Airport Safety Improvement Loans

(b) If the intended project is a construction or facility mod-
ification project the applicant shall:

1. Engage a professional engineer registered in the State of
New Jersey to prepare construction plans and specifications
and to provide construction engineering and inspection and
material testing as required.

2. Provide certified maps, reports, construction plans and
specifications and contract documents as may be required by
the Department.

(c) For construction or installation projects the applicant
shall further provide:

1. An “Application for New Aeronautical Facility License
or Alteration’” Form DA-9A, including all required attach-
ments.

2. A scaled drawing certified as accurate and bearing the
raised seal of a New Jersey registered land surveyor, profes-
sional planner, or professional engineer. The drawing shall
have the following features:

i. Scale 1 inch = 400 feet;

ii. Show true north;

iii. Latitude and longitude;

iv. Actual dimensional length, width, or runway(s) or land-
ing area(s);

v. Magnetic alignment or runway(s) or landing area(s);

vi. Locations(s) use and height(s) of structures on or pro-
posed on the facility;

vii. Location(s) use and height(s) above grade of obstruc-
tion(s) in the area contiguous to the proposed facility within
at least 3000 feet from the end of each runway or landing area
and at least 1500 feet from each side of the centerline of the
runway(s) or landing area(s).

viil. Air traffic pattern superimposed on the drawing;

ix. Facility property lines and municipal boundaries;

x. Surface design location, and layout of the proposed
improvement or alteration.

3. A legal deed or instrument verifying ownership includ-
ing a narrative legal description of the metes and bounds of
the airport property certified as accurate by a New Jersey
registered land surveyor or professional engineer.
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4. A statement or certificate from the appropriate govern-
ing body that the proposed facility or the construction, demo-
lition, or modification of an existing facility as submitted in
the application is not contrary to current zoning codes or
ordinances. If the proposed facility or the construction, dem-
olition, or modification of an existing facility is contrary to
current zoning codes or ordinances, the applicant shall submit
a statement detailing the conflict and explaining the need for
the proposed facility alteration, together with copies of all
relevant provisions of the pertinent zoning laws and applica-
tions which have been made for local zoning approval.

5. A completed copy of ‘‘Notice of Landing Area Pro-
posal” or ‘““Notice of Proposed Construction or Alteration”’
(FAA Forms 7480-1 or 1460-1 as it may be amended or super-
seded) at the same time it is forwarded to the federal authori-
ties.

6. Detailed construction plans and specifications of the
project and materials used therein and a construction sched-
ule. These submissions are to be prepared by the applicant’s
engineer.

7. Detailed cost sheets for the materials to be used in the
project to include required as built quantities, material speci-
fications, unit prices and source vendors. These cost sheets to
be prepared by the applicant’s engineer.

8. Completed application and agreement forms as provided
by the Department.

9. Any other materials or information deemed necessary by
the Department.

(d) For aid applications requesting equipment for crash/
fire/rescue or search and rescue purposes, the applicant shall
submit the completed forms provided by the Department and
supply additional information as requested.

(e) The Commissioner may waive the requirement to sub-
mit specific maps, reports, or plans normally required for an
aid application. The waivers may be considered only after a
written request to the Director of Aeronautics and formal
written response to the applicant by the Director prior to
submission of the completed application to the Division.

SUBCHAPTER 7. APPLICATION FOR SAFETY
IMPROVEMENT GRANTS

16:56-7.1 Application for Receipt of State Airport Safety
Improvement Grants

(a) Persons seeking State Airport Safety Improvement
Grants may request application and agreement forms by writ-
ing to the following address:

Airport Safety Improvement Aid

N.J. Department of Transportation

1035 Parkway Avenue

CN 600

Trenton, New Jersey 08625

Re: Airport Safety Improvement Grants

(b) If the intended project is a construction or facility mod-
ification project the applicant shall:

1. Engage a professional engineer registered in the State of
New Jersey to prepare construction plans and specifications
and to provide construction engineering and inspection and
material testing as required.

2. Provide certified maps, reports, construction plans and
specifications and contract documents as may be required by
the Department.

(¢) For construction or installation projects the applicant
shall further provide:
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1. An ‘“*Application for New Aeronautical Facility License
or Alteration’” Form DA-9A, including all required attach-
ments.

2. A scaled drawing certified as accurate and bearing the
raised seal of a New Jersey registered land surveyor, profes-
sional planner or professional engineer. The drawing shall
have the following minimum features:

i. Scale 1 inch = 400 feet;

ii. Show true north;

iii. Latitude and longitude;

iv. Actual dimensional length, width, or runway(s) or land-
ing area(s);

v. Magnetic alignment of runway(s) or landing area(s);

vi. Location(s) use and height(s) of structure on or pro-
posed on the facility;

vii. Location(s) use and height(s) above grade of obstruc-
tion(s) in the area contiguous to the proposed facility within
at least 3000 feet from the end of each runway or landing area
and at least 1500 feet from each side of the centerline of the
runway(s) or landing area(s);

viii. Air traffic pattern superimposed on the drawing;

ix. Facility property lines and municipal boundaries;

x. Surface design location, and layout of the proposed
improvement and or alteration(s);

3. A legal deed or instrument verifying ownerships includ-
ing a narrative legal description of the metes and bounds of
the airport property certified as accurate by a New lersey
registered land surveyor or professional engineer.

4. A statement or certificate from the appropriate govern-
ing body that the proposed facility or the construction, demo-
lition, or modification of an existing facility as submitted in
the application is not contrary to current zoning codes or
ordinances. If the proposed facility or the construction, dem-
olition, or modification of an existing facility is contrary to
current zoning codes or ordinances, the applicant shall submit
a statement detailing the conflict and explaining the need for
the proposed facility alteration, together with copies of all
relevant provisions of the pertinent zoning laws and applica-
tions which have been made for local zoning approval.

5. A completed copy of ‘“‘Notice of Landing Area Pro-
posal’’ or ““Notice of Proposed Construction or Alteration”’
(FAA Forms 7480-1 or 7460-1 as it may be amended or super-
seded) at the same time it is forwarded to the federal authori-
ties.

6. Detailed construction plans and specifications of the
project and materials used therein and a construction sched-
ule. These submissions are to be prepared by the applicant’s
engineer.

7. Detailed cost sheets for the material to be used in the
project to include required as built quantities, material speci-
fications, unit prices, and source vendors. These cost sheets
are to be prepared by the applicant’s engineer.

8. Completed application and agreement forms as provided
by the Department.

9. Any other materials or information deemed nccessary by
the Department.

(d) For aid applications requesting equipment for crash/
fire/rescue, search and rescue purposes, or aid for necessary
airport engineering/planning/environmental studies, the ap-
plicant shall submit the completed forms provided by the
Department and supply additional information as requested.

(¢) The Commissioner may waive the requirement to sub-
mit specific maps, reports, or plans normally required for an
aid application. The waivers may be considered only after a
written request to the Director of Aeronautics and formal
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written response to the applicant by the Director prior to
submission of the completed application to the Division.

SUBCHAPTER 8. APPLICATION FOR EMERGENCY
OR SPECIAL AID

16:56-8.1 Application for emergency or special state airport
safety aid

(a) In the event that an applicant is unable to meet the
application deadlines of N.J.A.C. 16:56-13.1 of this chapter,
or requests early consideration of an application, an applicant
may petition the Commissioner for emergency aid under the
provisions of this Chapter and section. An application filed
for emergency aid may be processed in an expedited manner
but within the normal application procedures processes to the
greatest degree possible.

(b) An applicant petitioning the Commissioner for emer-
gency aid shall comply with all the provisions of this chapter
and submit with the application, a non-refundable fee of
$50.00. Any application for aid filed as an emergency applica-
tion, but not selected for funding shall remain as an active
application for a period of 9 months.

(c) An applicant whose project would not qualify under the
definitions of eligible projects under N.J.A.C. 16:56-3.1, of
this chapter may petition the Commissioner for Special Aid.
A project may be considered for funding providing it is deter-
mined consistent with those aviation purposes which the De-
partment is empowered to undertake under ‘‘The New Jersey
Airport Safety Act of 1983 (P.L. 1983, ¢.264), Title 6 and
Title 27. An application for Special Aid will be processed
within the normal application procedures processes unless
otherwise so determined necessary by the Commissioner.

(d) An applicant petitioning the Commissioner for Special
Aid shall comply with all applicable provisions of this chapter
and any other orders made by the Commissioner under any
potentially non-standard application. An applicant shall sub-
mit with the application a non-refundable fee of $50.00. An
application for aid filed as a special application but not se-
lected for funding shall remain as an active application for a
period of 9 months.

(e) Funding for Special projects may not be made for proj-
ects which do not further the purposes of air or flight safety,
the protection of the health and safety of the flying public, or
the improvement or public acquisition of the infrastructure of
airport operational areas open to the public for the takeoff
and landing of aircraft. The State, under this chapter, may
not fund projects which have the primary purpose of generat-
ing revenue for a local sponsor. This provision does not
preclude, however, a local sponsor from charging equitable
landing fees at an airport.

(f) At the discretion of the Commissioner, funding for
Special projects may be made conditional upon any condi-
tions of audit, bonding, or any other condition deemed neces-
sary to insure protection and proper use of State resources.

SUBCHAPTER 9. DEADLINES

16:56-9.1 Deadlines for Applications for State aid

(a) Applications for State aid are considered on a quarterly
basis. From the completed applications on file for any given
calendar quarter, projects will be selected for State aid partici-
pation. Applications on file, but incomplete in any way, may
be excluded from consideration for State funding in that
calendar quarter.
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(b) The deadlines for applications for State aid for a calen-
dar quarter are the close of the business day on the following
dates:

Ist Quarter - The 2nd Monday of January.

2nd Quarter - The 2nd Monday of April.

3rd Quarter - The 2nd Monday of July.

4th Quarter - The 2nd Monday of October.

(c) Should the deadline day of any calendar quarter for
State aid occur on a legal holiday when State offices are
closed, the deadline for applications shall be the close of the
next business day.

(d) The Commissioner retains the right to consider applica-
tions for State aid which, although may be technically incom-
plete on the application deadline, may be made complete in a
timely fashion. The decision to consider any application
which may be determined incomplete at the application dead-
line time is made solely at the discretion of the Commissioner.

(e) Any application for aid made under the provisions of
this chapter shall be considered, at the time of filing, a docu-
ment(s) of public record and shall be made available to per-
sons wishing to inspect applications for State aid. Any por-
tion of an application which is requested to be withheld from
public inspection may not be considered as part of the appli-
cation as filed. Should a required portion of an application be
requested to be held as confidential, that application shall be
deemed incomplete and may not be further considered for
funding.

SUBCHAPTER 10. PROJECT SELECTION PROCESS
AND CRITERIA

16:56-10.1 Airport Aid Project Selection Process and Crite-
ria Considered

(a) Following the closing date for the receipt of applica-
tions for State aid, all new applications for State aid will be
reviewed by the Department to determine if those applications
are complete. Applications found to be complete may be
considered for funding. If, following the initial determination
that an application is complete, it is found that additional
information is necessary, the applicant shall provide that ad-
ditional information so as to allow further consideration of
the application.

(b) Following the closing date for receipt of applications,
all applications filed within the past nine calendar months and
found complete will be collected and considered for funding
for that calendar quarter.

(¢) The Director of Aeronautics shall review all applica-
tions to be considered for funding and evaluate those pro-
posed projects in respect to applicable criteria for project
funding, available State resources, current priorities for devel-
opment of the air transport infrastructure, and significant
environmental or economic factors.

(d) Within 60 days of the closing date for applications, the
Director shall forward to the Commissioner the list of proj-
ects considered for funding that calendar quarter, and the list
of those projects recommended by the Director to be funded
from all projects considered. The recommendations of the
Director are to be provided exclusively to the Commissioner
for review. The Director may not otherwise release recom-
mendations as they do not consitute a public committment for
Department action.

(e) Within 30 days of receipt of the lists of projects consid-
ered and projects recommended for funding, the Commis-
sioner may order the preparation of offers for State aid from
the projects selected by the Department for State funding.
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The Commissioner may extend this 30 day period as he deter-
mines necessary to allow full project reviews.

(f) In extending an offer for State aid, the Commissioner
may offer to fund a complete eligible project as proposed, or
any percent or portion of a proposed project.

(g) An applicant for aid having received from the the Com-
missioner an offer for State aid has 14 days to respond by
registered mail to indicate acceptance of the offer for State
aid. Acceptance of an offer for State aid is nonbinding on an
applicant unitl the completion of final contracts under the aid
between the State and applicant. A lack of acceptance of State
aid by an applicant within the 14 day response period will be
considered as rejection of the State aid offer and terminates
the application.

(h) In considering any application for aid, the Director and
Commissioner shall give weight and consideration to the fol-
lowing criteria:

1. The common public benefit to be derived from the im-
provement.

2. The effect(s) of the project on both the local airport,
and the overall system of airports.

3. Current State policy on transportation infrastructure im-
provement and economic development.

4. The impact of the project on the area surrounding the
airport.

5. Availability of local funds for airport development.

6. The capture of federal funds.

7. Current and future demands for passenger service,
based aircraft, and freight services.

8. Assuring that there is a viable network and reasonable
distribution of services and safe facilities throughout the
State.

(9) The extent to which the project would contribute to the
welfare of the citizens of the State.

(i) In consideration of the various criteria applicable to the
review of an application, the Commissioner reserves the right
to evaluate the matrix of criteria in a manner which may take
into account unique or special factors at any airport. Factors
making an airport unique from any others may include the
character of the market it serves, the type and use of based
aircraft, the current or future role of the airport, nearby
facilities offering similar services, or any other significant
elements contributing to the character or utilization of the
facility. To take into consideration special or unique factors,
the Commissioner may evaluate criteria for individual appli-
cations giving differing weights to applicable criteria on a
case-by-case basis.

(§) In evaluating applications for State aid, the Commis-
sioner may establish Department internal review procedures,
review committees, or any other administrative mechanisms
sufficient to handle in an expeditious manner the responsibili-
ties of the Department in these programs. The Commissioner
is required, however,.to maintain an ongoing record of the
specific review mechanisms used for the consideration of air-
port aid applications and to make available to applicants an
outline of the current applicable internal review procedures.

SUBCHAPTER 11. COMMISSIONER’S POWER

16:56-11.1 Discretion of the Commissioner in the selection
of airport aid projects
(a) Unless otherwise restricted by law, the Commissioner
has absolute discretion in the selection of airport aid projects
and in the determination of funding levels, priorities, critical
project selection criteria, project phasing, project design and
specifications, and local sponsor performance criteria.
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(b) In the consideration of an airport aid project, the Com-
missioner may determine that a proposed project should be
amended to accommodate available funding, applicable air-
port design criteria, anticipated use, or to better accommo-
date potential user needs. The Commissioner may offer State
funding for a project whose specifications, terms, scope, or
magnitude have been amended by either the Commissioner or
by agreement of the Commissioner and the local sponsor.

(¢) In the event that the Commissioner (or any representa-
tives) confers with an applicant or local sponsor to amend a
proposed project, the applicant or local sponsor is hereby put
on notice that this process of consultation and amendment
does not insure ultimate selection or granting of aid for that
project.

(d) The Commissioner may withdraw, at any time, an offer
to aid an applicant or airport sponsor in an airport project.

SUBCHAPTER 12. STANDARDS, METHODS, TECH-
NIQUES AND DESIGNS

16:56-12.1 Specifications of standards, methods, tech-
niques, and designs acceptable in state funded
projects

(a) The Commissioner reserves the right to specify or make
determinations as to the standards, methods, techniques, de-
signs and dimensional criteria acceptable in State funded air-
port aid projects.

(b) The Department may publish, as necessary, standard
specifications for the construction of airport projects funded
with State aid. The Department may also at its discretion
establish, as necessary, site specifications for the construction
of airport projects funded with State aid on a case by case
basis.

(¢) The Department in its promulgation of standards may
consider, in an effort to control construction costs, the allow-
ance of non-standard specifications or the use of on-hand or
low cost materials or techniques for airport projects. When
nonstandard specifications or low cost materials or techniques
are used for airport project construction, the applicant or
local sponsor assumes liability for the suitability and/or lon-
gevity of the applicable materials and/or techniques used.

SUBCHAPTER 13. SPECIAL CONDITIONS

16:56-13.1 Specification of special conditions or performance
criteria in any State funded project.

(a) The Commissioner reserves the right to specify special
conditions or performance criteria other than those outlined
in this chapter on a site specific or project specific basis.

(b) Special conditions or performance criteria which may
be attached as a condition of receipt of State aid may include
by way of example, but not by way of limitation:

1. The sequencing or phasing of construction in a special
marnner.

2. The construction or demolition of other projects or
structures.

3. The purchase of additional property.

4. The clearing of land.

5. Achieving a specified level of based aircraft or attraction
of new facility users.

6. Completion of certain preventive maintenance proce-
dures at specified intervals.

7. Maintaining a specified level of minimum available serv-
ices.

8. Maintaining specified hours of service when the airport
is both open and attended.
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9. Maintaining the general grounds and property of a facil-
ity in an orderly, efficient, and safe manner.

10. The acquisition of permits or licenses which may be
necessary from other agencies.

*11. For those specific materials, professional services, or
work purchased with State aid, compliance with the applica-
ble provisions of the Local Public Contracts Law, N.J.A.C.
40A:11-1 et seq., is required.*

(¢) Special conditions or performance criteria which may
be a binding condition of State aid may be outlined and
specified within any contracts or agreements under the aid
offering, letters or memorandums of agreement, any docu-
ment, letter, site plan, or drawing relating to the aid project.

(d) Any failure to meet conditions or performance criteria
under an airport aid project may result in the withdrawal of
airport aid, disqualification from current or future aid consid-
