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AGRICULTURE

(a)

DIVISION OF ANIMAL HEALTH

Livestock and Poultry Importations
Livestock for Breeding and Herd
Replacements

Proposed Readoption with Amendments:
N.J.A.C. 2:3-2

Authorized By: Arthur R. Brown, Jr., Secretary, De-

partment of Agriculture.
Authority: N.J.S.A. 4:5-54-75; 4:5-93.21-93.50 and
4:5-106.2.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Director, Division of Animal Health

Department of Agriculture

CN 330

Trenton, New Jersey 08625
The Department of Agriculture thereafter may adopt this
proposal without further notice (see N.J.A.C. 1:30-3.5). Pur-
suant to Executive Order No. 66(1978), these rules would
otherwise expire on April 3, 1984. The readoption of these
rules becomes effective upon acceptance by the Office of
Administrative Law of a notice of their readoption.

This proposal is known as PRN 1984-90.

PROPOSALS

PROPOSALS

The agency proposal follows:

Summary

N.J.A.C. 2:3-2 proposed for readoption with amendments
was internally reviewed in October 1983 in compliance with
Executive Order Number 66(1978) and was found to be ade-
quate, reasonable, and necessary in order to prevent introduc-
tion of disease into New Jersey herds and flocks. The sub-
chapter requires that livestock and poultry imported into New
Jersey be examined and certified free of contagious or para-
sitic diseases or exposure thereto in order that only healthy
animals be imported into New Jersey. The subchapter also
provides for the quarantine and release of all imported live-
stock.

N.J.A.C. 2:3-2.1 specifies that in addition to complying
with general requirements, the importation of livestock into
New Jersey for breeding and herd replacement shall meet the
requirements of the subchapter.

N.J.A.C. 2:3-2.2 clearly explains the terms used in the rules
and to introduce terms referred to in Title 9, C.F.R. Part 78,
in order that New Jersey rules be in compliance.

N.J.A.C. 2:3-2.3 specifies that cattle and goats from herds
under quarantine shall not be imported into the State.

N.J.A.C. 2:3-2.4 is necessary to include bison, since the
animal can also be infected with brucellosis and tuberculosis.
Goats have been excluded since no tuberculosis or brucellosis
of goats has been diagnosed in the United States n the last five
years. With the reduced incidence of tuberculosis, it is not
necessary to test animals from tuberculosis free states and
tuberculosis free herds.

N.J.A.C. 2:3-2.5 through 2.7 concern brucellosis testing
from different classes of states.

N.J.A.C. 2:3-2.8 specifies that vaccination tags or date of
vaccination must be recorded on the interstate health certifi-
cate.

N.J.A.C. 2:3-2.9 requires brucellosis tests for imported cat-
tle and bison to be held in quarantine between 45 and 120 days
after entering the State.

The official publication containing notices of proposed rules and rules adopted by State agencies
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N.J.A.C. 2:3-2.10 requires that goats entering the State
shall be free from disease and be individually identified with
permanent identification.

N.J.A.C. 2:3-2.11 requires that horses, mules and asses
entering the State must meet the requirements of N.J.A.C.
2:3-1.

N.J.A.C. 2:3-2.12 requires that sheep be certified free from
infectious disease.

N.J.A.C. 2:3-2.13 and 2.14 state that a health certificate
shall indicate that swine for breeding shall be brucellosis free
and conform to Federal regulations.

N.J.A.C. 2:3-2.15 and 2.16 specify that swine cannot be
diverted enroute from the destination indicated on the certifi-
cate and the swine must be quarantined on the farm of desti-
nation for 30 days until released by the Department of Agri-
culture.

N.J.A.C. 2:3-2.17 requires that all imported breeding swine
must be free from pseudorabies.

Social Impact

As long as there is disease present in other states and coun-
tries, N.J.A.C. 2:3-2 is needed to prevent introduction of
disease into the livestock herds and poultry flocks in New
Jersey. The subchapter impacts on livestock and poultry
farmers, veterinarians, and livestock dealers. The subchapter
also, indirectly affects all consumers of animal products such
as milk, eggs, beef, pork, and lamb, since any disease threat
to the livestock and pouliry industries affects the availability
of these products. Without these rules, the Department of
Agriculture would not be able to control or prevent the spread
of livestock and poultry diseases. Failure to readopt this sub-
chapter would result in introduction of disease and resulting
loss of livestock, poultry, and animal products.

Economic Impact

Failure to readopt this subchapter would result in increased
disease and losses of livestock, poultry, and animal products,
thus resuiting in increased food prices to the consumer and
economic loss to producers. The amount of loss to livestock
and poultry owners cannot be estimated. The increased cost to
consumers of livestock and poultry products also cannot be
estimated.

These rules will have no economic impact on the Depart-
ment of Agriculture.

Full text of the proposed readoption and amendments fol-
lows (additions indicated in boldface thus; deletions indicated
in brackets [thus]).

SUBCHAPTER 2. LIVESTOCK FOR BREEDING AND
HERD REPLACEMENTS

2:3-2.1 Compliance with subchapter and importation re-
quirements

In addition to the general requirements for importation,

livestock for breeding and herd replacement moved into New

Jersey shall meet the specific requirements of this Subchapter.

2:3-2.2 Definitions

‘‘Accredited tuberculosis free state’’ shall mean a state
which maintains fulli compliance with all of the provisions of
the Uniform Methods and Rules, Bovine Tuberculosis Eradi-
cation, and where no evidence of bovine tuberculosis has been
disclosed for 5 or more years.

‘“Accredited herd’’ (cattle or diary goats) shall mean an
accredited herd that has passed at least two consecutive an-
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nual caudal fold tuberculin tests, has no other evidence of
bovine tuberculosis, and meets the standards of Uniform
Methods and Rules, Bovine Tuberculosis Eradication.

‘‘Brucellosis class free state or area’’ shall mean a state or
area as defined in Title 9, C.F.R., Part 78.1(1).}

““Brucellosis class A state or area’’ shall mean a state or
area as defined in Title 9, C.F.R., Part 78.1(u).!

‘“‘Brucellosis class B state or area’’ shall mean a state or
area as defined in Title 9, C.F.R., Part 78.1(v).!

“‘Brucellosis class C state or area’’ shall mean a state or
area as defined in Title 9, C.F.R., Part 78.1(w).!

““Certified brucellosis free herd’’ shall mean a herd as de-
fined in Title 9, C.F.R., Part 78.1(q).!

! Copies are filed with and may be received by writing to:
Director, Division of Animal Health, New Jersey Department
of Agriculture, Health-Agriculture Building, John Fitch
Plaza, CN 330, Trenton, New Jersey 08625.

[2:3-2.2] 2:3-2.3 Importing diseased cattle and goats

Cattle and goats from herds under quarantine because of
tuberculosis, brucellosis, or any other disease, or cattle cur-
rently classified as suspects because of tuberculosis shall not
be imported into the State.

[2:3-2.3] 2:3-2.4 Negative reaction of cattle and [goats]
bison to the tuberculosis [and brucellosis]
test

(a) Cattle and [goats] bison six months of age or over shall
be negative to a tuberculosis test within 60 days prior to entry.

[(b) All cattle and goats over six months of age shall be
negative to a test for brucellosis within 30 days prior to entry,
except officially brucellosis vaccinated heifers under 18
months of age need not be tested.]

(b) Animals that originate from an accredited bovine Tu-
berculosis-Free State or an accredited bovine Tuberculosis-
Free Herd and shall have been included in the annual herd test
or are a natural addition to the herd are exempt from tubercu-
losis tests.

[(c) Vaccination tag, tattoo or date of vaccination must be
recorded on the official interstate health certificate.

(d) All cattle and goats that originate in a state not certified
free shall originate in herds negative to the brucellosis test
within 12 months but not less than 90 days prior to entry and
shall be negative to a test for brucellosis within 30 days prior
to entry. For such cattle and goats an import permit issued by
the Director, New Jersey Division of Animal Health shall be
required prior to entry.]

2:3-2.5 Brucellosis testing-Class Free States

All animals imported from Class Free States six months of
age or over shall be negative to an official brucellosis test
within 30 days prior to entry, except officially brucellosis
vaccinated heifers under 14 months of age, steers and spayed
heifers need not be tested.

2:3-2.6 Brucellosis testing-Class A States

(a) All animals imported from Class A States six months of
age or over shall be negative to an official brucellosis test
within 30 days prior to entry, except official brucellosis vacci-
nated heifers under 14 months of age, steers, and spayed
heifers need not be tested.

(b) Al animals imported from Class A States except steers
or spayed heifers must originate from and be members of, or
natural additions to a herd that has been brucellosis tested
negative within 15 months or 450 days of entry, but prior to

(CITE 16 N.J.R. 295)
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90 days of shipment, and the herd test date shall be entered on
the official health certificate.

2:3-2.7 Brucellosis testing-Class B and C States

(a) The following conditions apply to animals imported
from Class B and Class C States:

1. A prior permit for movement shall be obtained by the
consignee from the Director, Division of Animal Health, New
Jersey Department of Agriculture.

2. All animals to be imported must be members of or
natural additions to a Certified Brucellosis-Free Herd,

3. All animals six months of age or over shall be negative
to an official brucellosis test within 30 days prior to entry,
except official brucellosis vaccinated heifers under 14 months
of age.

4. Steers and spayed heifers need not be tested.

5. The imported animals shall be quarantined separate and
apart from native animals upon entry into the state until
brucellosis tested negative not less than 45 or more than 120
days after entry into the state.

6. The herd test, certified herd number, prior permit num-
ber, and a statement by the accredited veterinarian that the
animals being imported were included in the herd test or were
natural additions must appear on the health certificate.

2:3-2.8 Interstate health certificate

In all appropriate cases, vaccination tag, tattoo, or date of
vaccination must be recorded on the interstate health certifi-
cate.

[2:3-2.4] 2:3-2.9 Brucellosis test for imported cattle

(a) The department may require cattle imported to be held
for testing for brucellosis if in its judgment such testing would
be necessary to prevent introduction of the disease.

(b) All test eligible breeding cattle and [goats] bison as
defined in U.S.D.A., APHIS 91-1 from [modified, certified,
or non-certified states] Class B or Class C States shall be held
under quarantine separate and apart from native livestock
until tested negative not less than 45 or more than 120 days
after entry into New Jersey.

2:3-2.10 Goats

In addition to the general requirements set forth above, all
goats entering New Jersey shall be free from all infectious or
communicable diseases and shall be individually identified
with a permanent identification, ear tag or tattoo, and re-
corded on the health certificate.

[2:3-2.5} 2:3-2.11 Horses, mules and asses

(a) All equidae entering New Jersey must meet the require-
ments of N.J.A.C. 2.3-1. [All equidae from states where
Venezuelan equine encephalomyelitis has been diagnosed
must have been vaccinated for Venezuelan equine encephalo-
myelitis at least 14 days prior to shipment and the date of
vaccination entered on the official interstate health certifi-
cate.]

(b) All equidae entering the State after January 1, 1974,
must have had a negative Coggins test for equine infectious
anemia conducted at a jointly-approved U.S.D.A.-State labo-
ratory within the past 12 months.

(c) All equidae entering the State which originate in a state
that does not have a mandatory identification and quarantine
program for equidae having a positive test for equine infec-
tious anemia (EIA) must have had a negative Coggins test for

(CITE 16 N.J.R. 296)
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equine infectious anemia conducted at a jointly-approved
U.S.D.A.-State laboratory within 30 days prior to entry.

[2:3-2.6] 2:3-2.12 Certification of sheep free from
infectious disease
All sheep entering New Jersey shall be certified to be free[d]}
from [scabies, scrapie, lice, foot rot and] all infectious or
communicable disease, and be individually identified by an
official ear tag or registration tattoo.

[2:3-2.7 Dip treatment of sheep originating in state with
scabies
Sheep originating in a state known to have scabies, shall
have been dipped with a permitted dip as approved for treat-
ment of sheep scabies by the Federal Code of Regulations,
Title 9, part 74, as amended, and these facts recorded on the
health certificate and approved.] Reserved

[2:3-2.8] 2:3-2.13 Health certificate to indicate swine free
from brucellosis
The official interstate health certificate shall indicate that
swine for breeding purposes are members of a brucellosis-free
herd or are negative to a blood test for brucellosis within 30
days [of] prior to entry.

[2:3-2.9] 2:3-2.14 Imported breeding swine to conform to
Federal Regulation

(a) All breeding swine imported into New Jersey must meet
the requirements of Title 9, part 76, sections 4 through 18 of
the Code of Federal Regulations!.

(b) All breeding swine imported into New Jersey must be
individually identified by ear tag, tattoo or other approved
individual identification.

! Copies are filed with and may be received by writing to:
Director, Division of Animal Health, New Jersey Department
of Agriculture, Health-Agriculture Building, John Fitch
Plaza, CN 330, Trenton, New Jersey 08625.

[2:3-2.10] 2:3-2.15 Diversion of swine enroute
No swine shall be diverted enroute from the destination of
the consignee as indicated on the health certificate.

[2:3-2.11] 2:3-2.16 Quarantine of imported breeding swine

All breeding swine imported must be held in quarantine on
the farm of destination separate and apart from all native
animals [for 30 days until released] and retested negative after
30 days for pseudorabies and brucellosis prior to release by
the New Jersey Department of Agriculture.

[2:3-2.12] 2:3-2,17 All imported breeding swine; not
infected with pseudorabies

(a) All imported breeding swine must come from a herd
that has not been infected with pseudorabies in the past 60
days. Individuals must have been negative to a serum neutrali-
zation test within 30 days [of] prier to entry conducted at a
State or Federal laboratory. Swine from [q)Qualified [p]P-
seudorabies Negative Herds may enter [prior to entry] if the
[q]Qualified [p]Pseudorabies Negative [h]Herd number and
the date of the last qualifying test are stated on the official
interstate health certificate.

(b) ““Qualified Pseudorabies Negative Herd’’ means a herd
which complies with the provisions of 9 C.F.R. 85.1(ee).
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(a)
DIVISION OF MARKETS

New Jersey Sire Stakes Program
New Jersey Sire Stakes Rules

Proposed Amendments: N.J.A.C. 2:32-2.32
and 2.36

Proposed Repeal and New Rule: N.J.A.C.
2:32-2.17

Authorized By: Arthur R. Brown, Jr., Secretary, De-
partment of Agriculture.
Authority: N.J.S.A. 5:5-91.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

R. Donald Bechamps, Secretary

New Jersey Sire Stakes

CN 330

Trenton, New Jersey 08625
The Department of Agriculture thereafter may adopt this
proposal without further notice (see N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register
of a notice of adoption.

This proposal is known as PRN 1984-91.

The agency proposal follows:

Summary

The New Jersey Sire Stakes is a 12 year old program which
has given the State of New Jersey prominence in Standard-
bred race horse breeding. The State is currently ranked in the
top three states or provinces in North America for breeding
Standardbred race horses. The program has also resulted in
preserving open land space in New Jersey as a result of in-
creasing horse farms. The proposed amendments attempt to
insure that top quality horses are involved in the program.
The amendments also provide for fees to be charged program
participants and sanctions for violation of the procedures and
rules. The proposed amendment to N.J.A.C. 2:32-2.17 estab-
lishes qualifying times for Pari-mutuel tracks. In the past,
individual tracks established qualifying times for qualifying.

The proposed amendment to N.J.A.C. 2:32-2.32 allows ten
horses to race in the Baby Races at the Meadowlands.

The proposed amendment to N.J.A.C. 2:32-2.36 eliminates
‘‘dollars”’ as the criteria to be used towards the ‘‘Final’’ and
replaces it with “‘points.”’

Social Impact
The proposed amendments will affect owners, trainers and
drivers of New Jersey Sire Stakes’ eligible horses. They num-
ber in excess of 6,500 persons, many of whom make their
livings racing New Jersey bred horses.

Economic Impact

The proposed amendments will have a positive economic
impact upon horseowners, trainers and drivers. The program
has resulted in an increase in purses from $474,000 in 1972 to
an estimated $7.1 million in 1984. The increasing purse sizes
have resulted in owners expanding their horsefarms. More-
over, the increased purses have resulted in increased payments
for trainers and drivers. The money winners have been able to
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increase their annual revenues by 133 percent since the pro-
gram commenced in 1972. Since the procedures of the pro-
gram have not changed, the required fees remain the same
and will have no adverse economic impact upon the affected
groups. For the same reason, the Department of Agriculture
will not be affected.

The amendment to N.J.A.C. 2:32-2.17 may have a minor
impact on the number of horses some horse owners may raise.

The amendment to N.J.A.C. 2:32-2.32 may decrease the
size of the purse at the Meadowlands for Baby Races only,
however, the affect of consolidating the heats will result in a
positive economic impact upon the Meadowlands Raceway
since the raceway will race less heats per event.

The proposed amendment to N.J.A.C. 2:32-2.36 may have
a minor economic impact upon some horses that are put into
the “‘Final,”’ however, it will provide parity in the ‘‘Final”
race.

Full text of the current rules may be found in the New
Jersey Register at 15 N.J.R. 69(a), 15 N.J.R. 439(a).

Full text of the proposed amendments follows (additions
indicated in boldface thus; deletions indicated in brackets
[thus]).

2:32-2.17 Qualifying conditions

[(a) All starters in the New Jersey Sire Stakes Pari-mutuel
Division must meet the following qualifying conditions for
the 1983 racing season:

1. Two-year-pacers, three-year-old pacers, and three-year-
old trotters must meet the current raceway standard for that
age and gait or they will not be allowed to start in either a
wagering or non-wagering event. The qualifying standards of
the raceway, with respect to time, breaks, gate performance
and the New Jersey 30-day rule, are to be determined by the
racing officials of the Pari-mutuel track at which the race is to
be contested.

2. Two-year-trotters are allowed two seconds over the race-
way standard for that age and gait, but must comply with all
other qualifying standards of the raceway at which the race is
to be contested.

i. A two-year-old pacer, a three-year-old pacer, and a
three-year-old trotter must meet qualifying time (two-year-old
trotters are allowed two seconds over the track qualifying
time) in a betting or non-betting race within 30 days of decla-
ration, and, in addition, show no breaks and have satisfactory
gate performance prior to the Sire Stakes event.

ii. If a horse initially makes qualifying time but then fails
to meet qualifying time in a subsequent event, it must then re-
qualify to meet the standards of the raceway at which the race
is to be contested.

iii. Official workouts are not acceptable as a substitute for
a qualifying racing line.

3. Four-year-old pacers and trotters must show one satis-
factory racing line within 30 days of declaration. For the
purposes of the New Jersey Sire Stakes Program, a satisfac-
tory line for four-year-old pacers and trotters is any race line,
betting or non-betting, with no breaks and satisfactory gate
performance. Official workouts are not acceptable as a substi-
tute for a racing line. In 1984, four-year-olds will be required
to meet qualifying time standards for that age and gait.

(b) All starters in the New Jersey Sire Stakes Fair Division
must meet the following condition for the 1983 racing season:

i. All horses, two-, three-, and four-year-olds, must have a
racing line (of any sort) at time of declaration.]

(CITE 16 N.J.R. 297)
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(a) All starters in the New Jersey Sire Stakes Pari-mutuel
Division must meet the qualifying conditions in this section
for the 1984 racing season.

(b) The 1984 New Jersey Sire Stakes Qualifying Times at
the Pari-mutuel tracks will be as follows:

1 54 1%}
Mile Track Mile Track Mile Track

Two-Year-Old Trot 210 211 212
Three-Year-Old Trot 205 206 207
Four-Year-Old Trot 203 204 205
Two-Year-Old Pace 205 206 207
Three-Year-Old Pace 203 204 205
Four-Year-Old Pace 202 203 204

(c) If a horse initially makes qualifying time but then fails
to meet qualifying time in a subsequent event, it must then
requalify to meet the standards of the raceway at which the
race is to be contested.

(d) Official workouts are not acceptable as a substitute for
a qualifying racing line.

(e) All other qualifying standards in effect at the track
where the race is being conducted must be adhered to.

(f) All starters in the New Jersey Sire Stakes Fair Division
must meet the following condition for the 1983 racing season:

1. All horses, two-, three-, and four-year-olds, must have
at least one satisfactory racing line in 2:15 or better within 30
days of declaration. A satisfactory racing line is defined as a
qualifying or racing line, charted in 2:15 or better, and with-
out any breaks.

2:32-2.32 Baby Races

All Baby Races shall consist of no more than eight starters
per heat [regardless of the size of the track] at Freehold and
Showplace Farms, and 10 starters per heat at the Meadow-
lands. There must be at least four horses entered in a division
in order to conduct a heat solely for that division. If less than
four horses are entered in a division, the remaining horses
shall be seeded into other divisions. The New Jersey Sire
Stakes representative shall be permitted to seed horses in Baby
Races according to owners, trainers, money earned, sex.

2:32-2.36 Establishment of ‘‘Final’> Race

(2) There will be a two- and three-year-old ‘‘Final’’ race in
each division with a minimum purse of $50,000 as well as a
““Final’’ race in the four-year-old divisions with a minimum
purse of $25,000 at both Freehold and the Meadowlands
raceways. There will be a $20,000 Fair ‘‘Final’’ race in each
division. There will be no entry fees for these events and each
is open to the top 10 New Jersey Sire Stakes [money] point
winners at the Meadowlands and the top eight New Jersey
Sire Stakes [money] point winners at Freehold in each divi-
sion. This applies to yearlings nominated in 1982. The two-,
three-, and four-year-old Finals at Freehold in 1982 will con-
sist of 10 starters, the three- and four-year-old Finals in 1983
will consist of 10 starters, and the four-year-old Finals in 1984
will consist of 10 starters. In the event that one or more of the
top 10 [money] point earners cannot start, the ninth, 10th,
11th, and 12th, etc., horse(s) will move up. In addition, two
““Also Eligibles’’ will be carries in each division. Two-year-old
“Baby Race’’ [earnings] points will not be considered as
points toward the ““finals’’ in either the Fair or Pari-mutuel
Divisions.

(b) Beginning in 1984, all horses competing in both the
Pari-mutuel and Fair ‘‘Finals”’ at all tracks will be determined
on a point basis. The point value will be awarded as follows:

1. 50 points for winning a heat;
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2. 25 points for placing second in a heat;
3. 12 points for placing third in a heat;
4. 8 points for placing fourth in a heat;
5. § points for placing fifth in a heat.

BANKING
(a)

DIVISION OF BANKING

Premium Finance Agreement

Proposed New Rule: N.J.A.C. 3:22-1.4

Authorized By: Michael M. Horn, Commissioner, De-
partment of Banking.

Authority: N.J.S.A. 17:16D-1 et seq., specifically
17:16D-8.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Dominick A. Mazzagetti, Deputy Commissioner

Department of Banking

Division of Consumer Complaints Legal &

Economic Research

CN 040

Trenton, New Jersey 08625
The Department of Banking thereafter may adopt this pro-
posal without further notice (see N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register
of a notice of adoption.

This proposal is known as PRN 1984-94,

The agency proposal follows:

Summary

The proposed new rule requires that there be disclosure in
the premium financing contract of several key elements prior
to signature by the borrower as required by N.J.S.A. 17:16D-
9. The rule further requires that there be separately signed
premium finance agreements for each subsequent renewal pe-
riod so as to disclose current conditions and provisions appli-
cable to each loan or advance. A continuous paymeni agree-
ment which authorizes renewable or continuing arrangements
is specifically prohibited. The proposed new rule is necessary
so as to enable persons and business engaging in this type of
activity to accurately comply with the letter and intent of the
law which does not ailow the subsequent insertion of terms in
a previously signed form.

Social Impact
The adoption of this rule will allow persons and businesses
engaging in this type of economic activity to comply with the
provisions of the statute which require disclosure of all rele-
vant terms prior to signature by the borrower.
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Economic Impact
The adoption of this rule should not have any economic
impact since it simply clarifies rights and duties between con-
tracting parties and persons relying thereon.

Full text of the proposed new rule follows.

3:22-1.4 Premium finance agreement

(a) There must be disclosure in the premium financing
agreement of the key elements prior to the signature of the
insured in accordance with the requirements set forth in
N.J.S.A. 17:16D-9.

(b) A continuous payment agreement which authorizes re-
newable or continuing arrangements is prohibited.

(c) Separately signed premium finance agreements are re-
quired for each policy, renewal, or addition or change in
order to disclose current conditions and provisions applicable
to each loan. )

(d) This rule shall apply to Insurance Premium Finance
Companies doing business or authorized to do business in the
State of New Jersey.

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND
DEVELOPMENT

Rooming and Boarding Houses
Fire Partitions and Doors

Proposed Amendment: N.J.A.C. 5:27-5.3

Authorized By: John P. Renna, Commissioner, Depart-
ment of Community Affairs.
Authority: N.J.S.A. 55:13B-4.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquires about submissions
and responses, should be addressed to:

Michael L. Ticktin, Esq.

Administrative Practice Officer

Division of Housing and Development

CN 804

Trenton, New Jersey 08625
The Department of Community Affairs thereafter may adopt
this proposal without further notice (see N.J.A.C. 1:30-3.5).
The adoption becomes effective upon publication in the Reg-
ister of a notice of adoption.

This proposal is known as PRN 1984-95.

The agency proposal follows:

Summary
The proposal amendment provides that fire resistance rated
unit doors are no longer to be required in rooming and board-
ing house buildings that are fully sprinklered.
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Social Impact
If a building is fully sprinklered, the degree of protection
from fire provided to the residents is sufficiently high that fire
resistance rated dwelling unit doors are unnecessary. The
amendment will therefore not have any adverse effect upon
life safety of the building’s occupants.

Economic Impact
Owners who have installed sprinkler systems providing full
coverage to the building will be spared the additional cost of
installing fire resistance rated doors or adding fire retardant
material to existing doors.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

5:27-5.3 Fire partitions and doors

(a)-(b) (No change.)

(c) No entrance door to a rooming unit shall consist either
in whole or in part of glass[,]or of louvers. No entrance door
to a rooming unit in a building that is not fully sprinklered
shall consist either in whole or in part of[,or] hollow core
wood, or of wood panels having a thickness of less than 1/2
inch unless such panels are covered with a fire retardant
material so as to be flush with the door stiles and rails; there
shall be no voids behind such fire retardant covering.

1. Where doors must be replaced, they shall, except in a
fully sprinklered building, be replaced with solid wood core
doors or 20 minute rated fire doors.

2. (No change.)

EDUCATION
(b)

STATE BOARD OF EDUCATION

Business Services; Public School Contracts
Competitive Bidding

Proposed Amendment: N.J.A.C. 6:20-8.1

Authorized By: New Jersey State Board of Education,
Saul Cooperman, Secretary.
Authority: N.J.S.A. 18A:4-15 and 18A:18A-37.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Lorraine L. Colavita

Executive Assistant for Administrative

Practice and Procedure

Department of Education

225 West State Street

Trenton, New Jersey 08625
At the close of the period for comments, the State Board of
Education may adopt this proposal, with any minor changes
not in violation of the rulemaking procedures at N.J.A.C.
1:30-3.5. Upon adoption of these amendments, a notice of the
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adoption shall be published in the Register. The adoption
shall become effective upon publication of that notice in the
Register.

This proposal is known as PRN 1984-87.

The agency proposal follows:

Summary

The State Board of Education, pursuant to the authority of
N.J.S.A. 18A:4-15 and 18A:18A-37, proposes to amend
N.J.A.C. 6:20-8.1 of the rules concerning public school con-
tracts.

The amendments are proposed to amend the rules code as
the result of the enactment of Chapter 171, Laws of 1983
which amended the “‘Public School Contracts Law’’ by rais-
ing the limit for solicitation of quotations from $500.00 to 20
percent of the bid threshold. The current limit is $1,500 which
is 20 percent of the current $7,500 bid threshold.

Social Impact

The proposed amendments merely bring the code into con-
formance with the requirements of the law as it now reads.
The law now permits district boards of education to purchase
materials or supplies or to contract for the performance of
any work without soliciting quotations whenever the cost or
price is less than 20 percent of the bid threshold. This in-
creased limit makes it easier for district boards of education
to purchase or contract for less expensive items.

Economic Impact

The proposed amendments have no direct economic impact
on district boards of education since they merely bring the
code into conformance with the now existing law. The law
had a positive economic impact on district boards of educa-
tion by reducing the cost associated with soliciting quotations
for items between $500.00 and 20 percent of the bid thresh-
old.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

6:20-8.1 Restricting the avoidance of competitive bidding
for extraordinary, unspecifiable services

(a) (No change.)

(b) Any purchase, contract or agreement of the character
described in N.J.S.A. 18A:18A-4, may be made, negotiated
or awarded by a district board of education by resolution at a
public meeting without public advertising for bids and bid-
ding if the subject matter thereof consists of extraordinary,
unspecified services. This exception shall be construed nar-
rowly in favor of open competitive bidding where possible
and in each instance of such exception, the district board of
education is required to state the supporting reasons for its
action in the resolution awarding the contract. The use of
such exception shall be further limited by the following condi-
tions:

1.-5. (No change.)

6. Before awarding a contract under the EUS provisions, a
designated school official of the district board of education
must file a certificate with the district board of education
clearly describing the nature of the work to be done, stating it
is not reasonably possible to write specifications, describing
the informal solicitation of quotations [if the cost is in excess
of $500.00] (if quotes not sought, or lowest responsible price
is not observed explain this also) and describing in detail why
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the contract meets the provisions of the statute and these
[regulations] rules. A mere recitation of the language in the
statute shall not be sufficient for this purpose. The certifica-
tion must be kept with the resolution awarding the contract in
the district board of education office;

7. If the estimated cost [of] or price exceeds [$500.00] the
minimum amount, which is calculated semi-annually, quota-
tions as to the cost or price must be solicited by the district
board of education whenever practicable, and the contract
shall be made on the basis of the lowest responsible quota-
tion, which quotation is most advantageous to the district
board of education, price and other factors considered;

8.-9. (No change.)

(¢)-(d) (No change.)

(a)

STATE BOARD OF EDUCATION
School Health Services Procedures

Proposed Readoption with Amendments:
N.J.A.C. 6:29-4

Authorized By: New Jersey State Board of Education,
Saul Cooperman, Secretary.

Authority: N.J.S.A. 18A:4-15, 18A:16-2, 18A:40-3 and
18A:40-4.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Lorraine L. Colavita

Executive Assistant for Administrative
Practice and Procedure

Department of Education

225 West State Street

Trenton, New Jersey 08625

At the close of the period for comments, the State Board of
Education may adopt this proposal, with any minor changes
not in violation of the rulemaking procedures at N.J.A.C.
1:30-3.5. The readoption of the existing rules becomes effec-
tive upon acceptance for filing by the Office of Administra-
tive Law of the notice of their readoption. The amendments
to the existing rules become effective upon publication in the
Register of a notice of their adoption.

This proposal is known as PRN 1984-88.

The agency proposal follows:

Summary

In accordance with the “‘sunset’’ and other provisions of
the Executive Order 66, 1978, the State Board of Education
proposes to readopt with amendments N.J.A.C. 6:29-4.1
through 6:29-4.5 concerning school health services proce-
dures. The rules will expire July 1, 1984.

The State Board of Education, pursuant to the authority of
N.J.S.A. 18A:4-15, 18A:16-2, 18A:40-3 and 18A:40-4, is pro-
posing amendments reflecting the progress and changes in
school health services for children in New Jersey.
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The tuberculosis testing section of the code 6:29-4.2 was
amended in August 1977, April 1979, and March 1982. In
1970 the department published the School Health Services
Guidelines. These guidelines were revised in 1980 in an effort
to help local districts to develop, evaluate and improve school
health services. The procedures contained in these guidelines
relate to the school health services procedures and have been
reviewed by medical specialists, school physicians, school
nurses, pediatricians, college faculty members, New Jersey
Department of Education and Department of Health staff,
and others interested in improving school health services.

The proposed amendments continue to reflect the progress
in medicine and health and the changes in school health serv-
ices. The current rules were adopted to protect the health and
well-being of school age children. The rules are necessary due
to State statute 18A:4-15, 18A:16-2, 18A:40-3 and 18A:40-4
which was amended in 1955, 1969, 1978, and 1980 to provide
up to date modern health services for the children reflecting
the continued progress and clarification of the school health
services. The past effectiveness of the rules has been very
positive based on the school health services provided in the
areas of dental health, tuberculosis testing, communicable
disease and record keeping. The State Board of Education
proposes to readopt these regulations to continue providing
the school health services mandated by law. Proposed amend-
ments would strengthen requirements for medical assessment
prior to readmission of children with communicable disease,
continue the Mantoux testing for tuberculosis and require that
a pupil’s original health record is transferred from one district
to another.

Notices were distributed to affected interested persons and
organizations regarding the intent of the Department of Edu-
cation to amend the school health services procedures.

The following organizations and individuals were sent draft
copies for comments and review:

New Jersey State Department of Health

New Jersey State School Nurses Association

Senior Staff of the State Department of Education

County Superintendents of Schools

New Jersey Association of School Administrators

New Jersey Association of School Business Officials

New Jersey Education Association

New Jersey Principals and Supervisors Association

New Jersey School Boards Association

Comments were received, reviewed, and included for con-
sideration in amendments. The proposed amendments are an
effort to continue support for the needed services for chil-
dren, while eliminating duplication of efforts. The rules have
been stated more clearly, deleting repetitive terminology and
language.

The overall intent of amending the rules is not to alter the
existing code, but to clarify it reflecting changes in profes-
sional practice. A review of the proposed amendments is as
follows:

N.J.A.C. 6:29-4.1, Dental examination

This section addresses the duties of the dentist, the dental
assistant, and the nurse assigned to the dental service. It
specifies that no child will undergo treatment against his or
her will. The amendments eliminate special forms and dental
records, which will result in financial savings for district
boards of education. The changes ¢liminate the reporting of
dental health data to the Commissioner of Education.
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N.J.A.C. 6:29-4.2, Testing for tuberculosis infection

This section requires that the Mantoux intradermal tuber-
culin test be the only skin test used to detect evidence of
tuberculosis infection in pupils and employees.

The section specifies that the pupils to be tested are in
grades and schools specified by the State Department of
Health based upon the high incidence of tuberculosis or reac-
tor rates in the communities or population groups concerned.
No changes are proposed in this section.

N.J.A.C. 6:29-4.3, Communicable disease

This section describes the requirements regarding pupil’s
readmission to school, following a communicable disease.
Each district board of education will be required to establish
and implement a readmission policy. The procedures allow a
private physician, school physician, or the school nurse, un-
der the direction of the school physician, to readmit pupils.
The readmission provisions would be beneficial to the school
children in New Jersey, eliminating expenses that many fami-
lies are unable to afford.

N.J.A.C. 6:29-4.4, Records and reports

This section explains the transfer of records and clearly
states that the original record is to be transferred. This section
also addresses the importance of simplifying and reducing the
amount of paperwork. One technical change was made in this
section.

N.J.A.C. 6:29-4.5, Nursing services

This section requires all nurses in the public schools to
comply with the rules of district boards of education. One
technical change was made in this section.

Social Impact

The present rule of the School Health Services Procedures
have been effective in the past. The present rules are necessary
to protect and promote the health of all students uniformly
throughout New Jersey.

Current code requires a dental form not now in active use.
The amendment recommends the elimination of the dental
form and allows for recording dental information on the
pupil’s health record.

During the past five years, there has been a decrease in
communicable diseases due to the immunization require-
ments. The proposed amendment does not alter the intent of
the existing code, but it clarifies the process for readmission
of pupils following communicable diseases. It mandates a
readmission policy that permits the school medical inspector
or the school nurse, as well as a private physician, to readmit
the pupil to school. The amendment will continue to prevent
and control the spread of communicable diseases, eliminate
excessive absenteeism, and enhance the well-being of all pu-
pils, through continuous delivery of health services and main-
tenance of health records.

The proposed amendment on transferring health records
clearly states that only the original health record shall be
transferred. An original record allows for a more uniform,
efficient accumulation of pertinent health data. The health
record ensures that the district will receive factual information
concerning the health status of the pupil, which may affect his
educational potential. The proposed amendments will have a
significant and beneficial social impact on district boards of
education, individual pupils, and the entire school staff, as
well as the Department of Education.
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Economic Impact

The amended rules will not have a significant economic
impact in terms of increasing State or local expenditures. It
will, however, eliminate the duplication of record-keeping,
and the producing of unnecessary forms, which in itself will
become cost-effective at both the State and local levels. The
readmission of pupils to school with disease free certification
will reduce absenteeism and may alleviate medical costs for
families.

The amendment specifying that a pupil’s original health
record be transferred will reduce the amount of paperwork
required by individual district boards of education. This proc-
ess will result in financial savings for the districts and the
State Department of Education.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

6:29-4.1 Dental examination

(a) The school dentist shall direct the professional duties or
activities of the dental assistant or of the nurse assigned to the
dental service.

(b) Reparative dentistry shall be limited to pupils whose
parents indicate consent to such treatment [upon a form pro-
vided for the purpose by the board of education and filed with
the school principal, but]. In no case shall a pupil be required
to undergo treatment against his or her will.

(c) Each school dentist or any dentist examining or treating
pupils with the approval of the district board of education
shall record the results of examinations, treatment adminis-
tered, and recommendations upon the health records of the
pupils {or upon dental health records provided for the pur-
pose by the local board of education and recommended by the
Commissioner of Education. In all other respects the rules
relating to medical examination forms shall apply.]

(d) The results of dental examinations or of treatment ad-
ministered or recommended shall be reported to parents
[upon forms provided for the purpose by the board of educa-
tion].

[(e) Board of education shall submit reports of the dental
health service to the Commissioner of Education from time to
time and in the form recommended by the Commissioner of
Education.]

6:29-4.2 Testing for tuberculosis infection
(No change.)

6:29-4.3 Communicable disease

(a) The rules of a district board of education pertaining to
the prevention and control of communicable disease, includ-
ing a readmission policy, in schools shall be distributed to all
principals, medical inspectors, and nurses. [and] The rules
shall be explained by the health service staff to the entire
school personnel at the beginning of each school year.

(b) Any pupil who appears to be ill or who is suspected of
having a communicable disease shail be excluded from school
or isolated at school to await instructions from or the arrival
of an adult member of his or her family, the medical inspector
or the school nurse.

(CITE 16 N.J.R. 302)

PROPOSALS

(c) Any pupil retained at home or excluded from school by
reason of having or suspected of having communicable dis-
ease shall not be readmitted to his or her classroom until he or
she presents [a] written [certification of good health from a
regularly] evidence of being free of communicable disease.
Such evidence may be by a qualified physician, the medical
inspector or the school nurse who has examined [or attended
him] the pupil.

(d) The rules of the local board of health or the State
Department of Health pertaining to communicable diseases
among school children shall apply in determining periods of
incubation, communicability, [and] quarantine, and reporting
[in excluding or readmitting pupils known to have had or
suspected of having had contact with cases of communicable
diseases].

[(e) Medical inspectors shall comply with the regulations of
the State Department of Health concerning the reporting of
communicable diseases.]

6:29-4.4 Record and reports

(a) Each medical inspector shall record the results of exam-
inations upon a record form recommended by the Commis-
sioner of Education. Such form shall be kept in a permanent
file and shall be the property of the district board of educa-
tion and shall be preserved. The [individual] original health
record shall be forwarded with other school records of pupils
who transfer to another school district. If a child leaves
school for any other reason, the record shall remain the prop-
erty of the school.

(b) The results of health examinations or of emergency
treatment administered or recommended by the medical in-
spector shall be reported to parents [upon forms provided for
the purpose by the board of education].

[(c) Board of education shall submit reports of medical
examinations to the Commissioner of Education at times and
in the form prescribed by the Commissioner.]

{(d) Each school dentist or any dentist examining or treat-
ing pupils with the approval of the board of education shall
record the results of examinations, treatment administered,
and recommendations upon the health records of the pupils or
upon dental health records provided for the purpose by the
local board of education and recommended by the Commis-
sioner of Education. In all other respects the rules relating to
medical examination forms shall apply.]

[(e) The results of dental examinations or of treatment
administered or recommended shall be reported to parents
upon forms provided for the purpose by the board of educa-
tion.]

[(f) Board of education shall submit reports of the dental
health service to the Commissioner of Education from time to

time and in the form recommended by the Commissioner of
Education.]

6:29-4.5 Nursing services

All nurses engaged in any capacity in the public schools
shall comply with the rules and regulations of the [local]
district board or boards of education having jurisdiction, and

shall be subject to the administrative authority of such school
and school districts.
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(a)
STATE BOARD OF EDUCATION

Physical Education and Athletics Personnel
and Procedures

Proposed Readoption with Amendments:
N.J.A.C. 6:29-6

Authorized By: New Jersey State Board of Education,
Saul Cooperman, Secretary.

Authority: N.J.S.A. 18A:4-15, 18A:6-38, 18A:35-5 and
18A:35-7.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquires about submissions
and responses, should be addressed to:

Lorraine L. Colavita

Executive Assistant for Administrative

Practice and Procedure

Department of Education

225 West State Street

Trenton, New Jersey 08625
At the close of the period for comments, the State Board of
Education may adopt this proposal, with any minor changes
not in violation of the rulemaking procedures at N.J.A.C.
1:30-3.5. The readoption of the existing rules becomes effec-
tive upon acceptance for filing by the Office of Administra-
tive Law of the notice of their readoption. The amendments
to the existing rules become effective upon publication in the
Register of a notice of their adoption.

This proposal is known as PRN 1984-89.

The agency proposal follows:

Summary

In accordance with the ‘‘sunset’’ and other provisions of
Executive Order No. 66, 1978, the State Board of Education
proposes to readopt with amendments N.J.A.C. 6:29-6.1
through 6:29-6.4, concerning physical education and athletic
personnel and procedures. The current rules will expire on
May 1, 1984.

The State Board of Education, pursuant to the authority of
N.J.S.A. 18A:4-15, 18A:6-38, 18A:35-5 and 18A:35-7 is pro-
posing changes reflecting the advances in sports medicine and
reinforcing the granting of graduation credits in physical edu-
cation through alternative, school level approved, activity.

In 1914, the New Jersey Legislature passed legislation re-
quiring four years of physical education participation as a
prerequisite for graduation. The Department of Education
adopted rules requiring school-wide physical examinations,
ultimately encompassing examinations as a prerequisite for
participation in school endorsed or sponsored athletics. In
March 1977, December 1982 and October 1983, amendments
were adopted to N.J.A.C. 6:29-6.3, athletics personnel. In
May 1979, amendments were adopted to N.J.A.C. 6:29-6.4,
athletics procedures.
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In February 1967, the Department developed recommenda-
tions for school level medical examinations. A significant
portion of these recommended guidelines dealt with physical
examinations to ascertain a pupil’s fitness to participate in
athletics. These recommendations were subsequently revised
in 1970 and 1980, and published within the Department’s
School Health Services Guidelines. The Department is cur-
rently working with the Medical Society of New Jersey’s
Committee on the Medical Aspects of School Sports, and the
New Jersey State Interscholastic Athletic Association to revise
existing guidelines and recommend the elements of a compre-
hensive physical examination necessary before a pupil’s par-
ticipation in athletics. The intent of these guidelines is to
improve and standardize the form of examination adminis-
tered statewide.

The past effectiveness of the rules has been very positive,
based on the information reported to the Department. The
rules have provided guidance to district boards of education
in the procedures necessary for safely conducting supervised
physical education classes to pupils, and set the perimeters for
granting high school graduation credit for alternative physical
education activity. Additionally, the rules have provided a
medical screening process for those pupils wishing to partici-
pate in school sponsored athletic competition.

The rules have been amended to clarify the eligibility re-
quirements to receive graduation credit in physical education
through alternative activity; streamline the processes for hir-
ing athletic personnel to coach interscholastic sports; and
increase the safety of those pupils participating in athletic
competition. The overall intentions of the proposed amend-
ments are to protect the decision making rules of district
boards of education, clarify the hiring of coaches, and protect
students participating in sports competition.

The Department of Education, in its effort to initiate con-
cerns and comments, submitted this proposal to the following
individuals and associations for review and evaluation:

Senior Staff of the State Department of Education
County Superintendent of Schools
Medical Society of New Jersey

Committee on the Medical Aspects of School Sports
New Jersey Association of School Administrators
New Jersey Association of School Business Officials
New Jersey Education Association
New Jersey Principals and Supervisors Association
New Jersey School Boards Association
New Jersey State Interscholastic Athletics Association

As a result of this evaluation and review, the following
amendments are proposed. A review of the proposed amend-
ments follows:

N.J.A.C. 6:29-6.1, Physical education personnel

This section specifies that in schools not having the services
of a certificated physical education teacher, the responsibility
for the program of activities and instruction shall be that of
each teacher or delegated to one or more teachers designated
by the superintendent of schools. The section additionally
specifies that no person not certified as a teacher and not in
the employ of the district board of education shall be permit-
ted to organize pupils during school time for the purposes of
mstruction, conducting games, events or contests in physical
education. Several technical corrections are proposed in addi-
tion to deleting ‘‘or coaching’® and ‘‘or athletics’’ to bring
this section into conformity with N.J.A.C. 6:29-6.3.
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N.J.A.C. 6:29-6.2, Physical education procedures

This section specifies the foundation program in physical
education. It allows district boards of education the discretion
to grant graduation credits for the successful completion of
basic training in the military and alternative programs of
physical education activities. The section also permits district
boards of education to excuse members of an interscholastic
athletic team from their physical education class on the days
that regular interscholastic games are scheduled.

This section specifies that to be eligible to receive gradua-
tion credit in physical education through alternative activities
a pupil must:

1. Be enrolled in a four-year or senior high school.

2. Demonstrate that the activity will provide development
equivalent to that provided by the regular physical education
program.

Additionally, this section requires that if an alternative
program leaves unscheduled time during the school day that
the pupil use the time for scholastic purposes.

Several technical corrections are proposed in addition to
language clarifying a district board of education’s option to
grant graduation credit in physical education through alterna-
tive programming.

N.J.A.C. 6:29-6.3, Athletics personnel

This section specifies the process for hiring athletic person-
nel to coach interscholastic athletics. Districts must advertise
once, as widely as possible, and screen all of the applicants at
one time. After advertising, if the district is still unable to
secure the services of a certified person, an applicant possess-
ing a county substitute certificate could be employed, if all of
the applicable conditions in the Administrative Code are met.

This section was amended by the State Board of Education
at its September 1983 meeting. Therefore, there are no
changes included in the text of this proposal.

N.J.A.C. 6:29-6.4, Athletics procedures

This section specifies that the superintendent and district
board of education annually approve any public school com-
petitive contests and assure adequate safeguards for partici-
pants and spectators at facilities not owned by the district
board of education or municipality.

This section also requires that, as a precondition for partici-
pation on a school athletic squad, that a pupil be given a
comprehensive physical examination not more than 30 days
prior to the first practice session. If the pupil participates in
additional sports, and has not subsequently sustained any
serious injury or iliness, succeeding physical assessments may
be of a more general nature. The parent or legal guardian of
the participating pupil shall receive notification of the exami-
nation and its results. As an additional prerequisite to partici-
pation, a pupil must sign a form requesting to be considered a
candidate for a place on the school team, the form must also
include acknowledgment of the possibility of physical hazards
and must be signed by at least one parent or legal guardian.

The proposed changes in this section were made to increase
the safety of those pupils participating in athletics and assure
parental consent to participation and acknowledgment of the
physical hazards present in sports.

Social Impact

The proposed amendments do not alter the intent of the
existing rules. They are written to expand a pupil’s option in
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acquiring graduation credits in physical education through
alternative programs in athletics and insure his or her fitness
to participate in athletic competition. The proposal clarifies
the department’s intent that parents or legal guardians be
made aware of the results of the physical examination and
sign a statement attesting to their consent to the pupil partici-
pating in competitive athletic contests and their knowledge of
the physical hazards present.

Prior to the promulgation of these rules, there was no
uniform methodology for granting high school graduation
credit in physical education by alternative, district level ap-
proved programming. In addition, there was no statewide
requirement for a physical examination prior to a pupil partic-
ipating in athletics. Therefore, each district board of educa-
tion, in adopting policies and procedures governing athletic
procedures and personnel, did not have the guidance of the
State Board of Education. The social conditions which existed
at the time these rules were adopted have changed, but the
public’s expectations that local district boards of education
provide pupils with safe, adequately supervised or coached,
physical education activities have not.

There would be intense public concern over the safeguards
afforded pupils participating in physical education activities if
these rules were not readopted. The rules seek to clarify and
insure school based programs that are well thought out and
consistant with the goals of a thorough and efficient public
education.

Economic Impact

There will be no significant additional costs to school dis-
tricts in the state resulting from the proposed amendments,
since they deal primarily with adjustments to an existing ad-
ministrative process. The proposed amendments streamline
and update, but do not alter the intent or process of, regula-
tions which govern the granting of high school graduation
credit in physical education through alternative physical edu-
cation activity and the hiring of individuals to coach inter-
scholastic competition. The economic conditions which affect
these rules have not changed since prior amendments were
adopted.

For those districts currently administering a comprehensive
physical examination prior to a pupil’s participation in ath-
letics, there will be no direct or indirect economic impact. For
those districts that are currently providing medical examina-
tions that cannot be considered comprehensive, there will be a
financial impact that will vary, depending on the individual
district’s contractual arrangements with medical authorities
contracted to provide physical assessments. Since the elements
of contractual arrangements vary widely across the State, it is
not possible to accurately put a cost factor on this proposed
amendment to the code. It is intended, however, that any
additional cost will be compensated by the increased safe-
guards afforded to pupils participating in school sponsored
athletics.

All other proposed amendments to this subchapter will
have no direct or indirect economic impact on either the State
or local school districts. These clarifying amendments were
made to protect the policy making role of district boards of
education and bring the existing rule into conformity with the
changes in other subchapters.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).
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6:29-6.1 "Physical education personnel

(a) (No change.)

(b) [No] Any person not certified as a teacher and not in
the employ of a district board of education shall be permitted
to organize public school pupils during school time or during
any recess in the school day for purposes of instruction; [or
coaching] or for conducting games, events or [contest] con-
tests in physical education [or athletics].

6:29-6.2 Physical education procedures

(a) The foundation program in physical education for the
public schools of this State shall be the program as provided
in this chapter. District [B]boards of education may, at their
discretion, accept the successful completion of basic training
in the military or naval service of the United States or United
States Merchant Marine in full satisfaction of the physical
training requirements of N.J.S.A. 18A:35-7.

(b) A district board of education may give approval for
members of an interscholastic athletic team of a school to be
excused from physical activity in their physical education class
on the days that a regular interscholastic game is scheduled.
This approval applies only to those members listed for partici-
pation in the game.

(c) District [B]boards of education shall provide by regular
appropriations suitable and adequate equipment for carrying
out the program for physical education activities.

(d) A district board of education may adopt a policy to
permit pupils to receive graduation credit in physical educa-
tion [through] while participating in interscholastic team ac-
tivity, [or] alternative programs of athletics, or alternative
programs of physical education activities that meet the re-
quirements of N.J.A.C. [6:27-1.4] 6:8-4.2 and are consistent
with local district’s physical education program goals and
instructional objectives. Health and safety requirements must
be satisfied, pursuant to the provisions of N.J.S.A. 18A:35-5.
Any policy adopted under this authority shall include, but
need not be limited to, the following provisions:

1. The principal, in consultation with an appropriately cer-
tificated staff member(s), shall, upon application by the pupil
and parents, or guardian, determine the appropriateness of
the interscholastic activity, [or] alternative athletic program,
or physical education activity. [This determination shall be
made in consultation with an appropriately certificated staff
member.]

2. To be eligible to receive graduation credit in physical
education through interscholastic team activity, alternative
programs of athletics, or alternative programs of physical
education activities the pupil must:

i. Be enrolled in a four-year or senior high school;

ii. Demonstrate that the interscholastic activity or alterna-
tive program will provide activity and development equivalent
to that provided by the physical education program.

3. Credit and grading for the alternative program shall be
given through the administrative procedures of the local phys-
ical education program.

4. The permanent school records shall indicate the credits
granted for physical education through the alternative pro-
gram.
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5. If the alternate program leaves unscheduled time during
the school day, the pupil shall use the time for scholastic
purposes.

6:29-6.3 Athletics personnel
(No change in text but see 14 N.J.R. 1010(a), 15 N.J.R.
84(c), and 15 N.J.R. 1152(b), 15 N.J.R. 1860(c)).

6:29-6.4 Athletics procedures

(a) The program of activities or sports to be employed by
any public school in competitive contests, games or events or
in exhibitions with individual pupils or teams of one or more
schools of the same district, or of other districts, shall be
approved annually by the superintendent and by the district
board of education.

(b) In cases in which the athletic facilities are not owned by
the municipality or the district board of education, the district
board of education shall require that adequate safeguards to
players and spectators be provided by the owner. The field,
room, court, track, stands and surrounding premises shall be
kept in good condition and free from hazards.

(c) Good physical condition, freedom from injury and full

recovery from illness shall be prerequisites to participation in
athletics, whether in practice or in competition. Each candi-
date for a place on a school athletic squad or team shall be
given a [complete] comprehensive physical examination by the
medical inspector or designated team doctor noe more than 30
days prior to the first practice session. If a pupil participates
in more than one sport, the initial physical examination must
be comprehensive. If the pupil has not sustained any serious
injuries or illnesses prior to participation in another sport, the
succeeding physical assessment may be of a more general
nature. Each candidate must undergo at least one comprehen-
sive physical examination per school year. [He] The parent or
legal guardian shall receive a certificate or record card signed
by the medical inspector or team doctor testifying to the
candidate’s physical fitness or lack of physical fitness for the
sport he or she has selected. The reasons [therefor and] for the
medical inspector’s or team doctor’s approval or disapproval
for the candidate’s participation shall be registered thereon.
The health findings of the medical examination for participa-
tion in athletics shall be made a part of the general medical
examination record.
(d) A pupil representing his or her school in interscholastic
athletic competition shall sign a form furnished by the district
board of education, the wording of which shall embody a
request to be enrolled as a candidate for a place on a school
team in a specified sport. [He] The parent or legal guardian
must execute an acknowledgment that physical hazards may
be encountered.

(e) Every candidate for a place on the school athletic squad
or team shall submit a form furnished by the district board of
education conveying the consent [to] of his or her parent or
legal guardian to [participation] participate. [Such form shall
be signed by one parent or the legal guardian.]

(CITE 16 N.J.R. 305)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

ENVIRONMENTAL
PROTECTION

(a)
DIVISION OF WASTE MANAGEMENT
DIVISION OF WATER RESOURCES

Hazardous Waste Regulations

Proposed Amendments: N.J.A.C. 7:14A-4.6,
7:26-7.4, 7.6, 8.15, 9.1, 9.4, 9.6, 10.3, and
12.1

Authorized By: Robert E. Hughey, Commissioner, De-
partment of Environmental Protection.

Authority: N.J.S.A. 13:1B-3, 13:1E-6, and 58:10A-1 et
seq.

DEP Docket No. 002-84-01.

Interested persons may submit in writing, data, views or
arguments relevant to this proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Susan Savoca

Office of Regulatory Services

Department of Environmental Protection

CN 402

Trenton, New Jersey 08625
At the close of the period for comments, the Department of
Environmental Protection thereafter may adopt this proposal,
with any minor changes not in violation of the rulemaking
procedures at N.J.A.C. 1:30-3.5. The adoption becomes ef-
fective upon publication in the Register of a notice of adop-
tion.

This proposal is known as PRN 1984-84.

The agency proposal follows:

Summary

The Department of Environmental Protection is proposing
amendments to its hazardous waste rules to achieve equiva-
lence with the Federal counterparts in order to obtain Federal
authorization to regulate hazardous waste in New Jersey. To
receive such authorization, the State’s rules must be equiva-
lent to or more stringent than their Federal counterparts.
Although the majority of the State rules meet this standard,
the Department has identified minor modifications that must
be made in order for the Department’s hazardous waste man-
agement program to be acceptable to the United Stated Envi-
ronmental Protection Agency. A summary of the proposal
follows:

N.J.A.C. 7:26-7.4(a)7 and (a)8. The proposal amends these
paragraphs to require generators to send three copies of mani-
fests to the facility for rail or bulk waste shipments. See 40
C.F.R. 262.23(¢c) and (d).

N.J.A.C. 7:26-7.4(h)1 and 9.4(c)2v. The proposal corrects
the Department telephone numbers for certain reporting pur-
poses.
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N.J.A.C. 7:26-7.4(1). The proposal adds a new subsection
in order to grant authority to the Department to require
generators to furnish additional reports concerning hazardous
waste, See 40 C.F.R. 262.43.

N.J.A.C. 7:26-7.6. The proposal adds the requirement
that the United States Environmental Protection Agency must
be notified in advance, as well as the Department, of importa-
tion of hazardous waste from a foreign country. See 40
C.F.R. 264.12(a) and 265.12(a).

N.J.A.C. 7:26-8.15(¢). The proposal will correct an error in
the listing of a particular hazardous waste. See 40 C.F.R.
261.33.

N.J.A.C. 7:26-9.4(1)9 and 9.6(f)6. The proposal requires
that a facility owner or operator must document in the operat-
ing record refusals by various local agencies, contractors and
suppliers to enter into arrangements regarding preparedness
for and prevention of environmental hazards at the facility.
See 40 C.F.R. 264.37(b) and 265.37(b).

In addition, the Department proposes to make the follow-
ing minor modifications:

N.J.A.C. 7:26-9.1(c)9%i and 12.1(b)7i. The proposal amends
these subparagraphs to make them consistent with the defini-
tion of hazardous waste incinerator found in N.J.A.C. 7:26-
1.4. This change does not include the United States Environ-
mental Protection Agency’s amendments of June 24, 1982 to
its incinerator rules. The State has agreed to further evaluate
the Federal amendments to determine which, if any, will be
incorporated into the State rules.

N.J.A.C. 7:26-9.1(c)12. The proposal adds a new para-
graph in order to cross reference an IWMF exemption that
presently exists in N.J,A.C. 7:26-12.1 and N.J.A.C. 7:14A-
4.6.

N.J.A.C. 7:26-10.3(b). The proposal amends this subsec-
tion to cross reference N.J.A.C. 7:26-13, the siting criteria for
new major commercial hazardous waste facilities.

Finally, the Department proposes to amend N.J.A.C.
7:14A-4.6(a)2 to clarify the scope and applicability of the
standards for wastewater treatment units subject to permit-
by-rule by indicating that the annual reporting requirements
of N.J.A.C. 7:26-7.6(f) are not applicable to such wastewater
treatment units. The reason for this proposed change is to
avoid duplication of reports submitted to the Department.
N.J.A.C. 7:26-7.6(f)2 is also proposed to be amended to
reflect the change to N.J.A.C. 7:14A-4.6(a)2.

Social Impact
Consistency between the Federal and State hazardous waste
management programs will facilitate compliance with the
State rules by removing the need for the regulated community
to comply with two differing sets of regulations.

Economic Impact
The regulated community must presently meet the regula-
tory requirements contained in this proposal at the Federal

-level and, therefore, no further economic burden will result.

Environmental Impact
The proposed amendments will advance the protection of
the environment by requiring that the regulated industry com-
ply with all the requirements now contained in the Federal
regulations.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).
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7:14A-4.6 Standards for wastewater treatment units subject
to a permit-by-rule

(a) Purpose, scope, and applicability:

1. (No change.)

2. The standards in this part apply, in lieu of the require-
ments of N.J.A.C. 7:26-7.6(f) and N.J.A.C. 7:26-9 through
11 to owners and operators of eligible industrial waste man-
agement facilities.

(b)-(h) (No change.)

7:26-7.4 Hazardous waste generator responsibilities

(a) General requirements for generators not exempted pur-
suant to N.J.A.C [7:26-8.1 et seq.] 7:26-8 are as follows:

1.-6. (No change.)

7. For shipment of hazardous waste within the United
States solely by railroad or solely by water (bulk shipments
only), the generator must send three copies of the approved
manifest form dated and signed in accordance with this sec-
tion to the owner or operator of the designated facility. Cop-
ies of the manifest are not required for each hauler.

8. For rail shipments of hazardous waste within the United
States which originate at the site of generation, the generator
must send at least three copies of the approved manifest form
dated and signed in accordance with this section to:

i.-iii. (No change.)

(b)-(g) (No change.)

(h) Exception reporting requirements are as follows:

1. A generator who does not receive a copy of the manifest
with the handwritten signature of the owner or operator of
the designated facility within 35 days of the date the waste was
accepted by the initial hauler must contact the hauler and/or
the owner or operator of the designated facility to determine
the status of the hazardous waste and the Department at [609-
292-9877] 609-292-8341 to inform the Department of the situ-
ation.

2.-3. (No change.)

(i) The Department, as it deems necessary, may require
generators to furnish additional reports concerning the quan-
tities and disposition of hazardous wastes identified or listed
in N.J.A.C. 7:26-8.

7:26-7.6 Hazardous waste facility operator responsibilities

(a)-(b) (No change.)

(¢) When importing hazardous waste from a foreign coun-
try, a person must meet all requirements of this subchapter
for the manifest except that:

1.-2. (No change.)

3. Notice in writing shall be given to the Department and to
the Regional Administrator for the United States Environ-
mental Protection Agency (Region II) at least four weeks in
advance of the date that the waste is expected to arrive at the
facility. Notice of subsequent shipments of the same waste
from the same foreign source is not required.

(d)-(e) (No change.)

(f) Reporting and recordkeeping requirements are as fol-
lows:

1. (No change.)

2. The owner or operator must prepare and submit two
copies of an annual report to the Department by March 1 of
each year, except for owners and operators of industrial waste
management facilities which are subject to N.J.A.C. 7:14A-
4.6. The report must include:

i.-ix. (No change.)

3. (No change.)
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7:26-8.15 Discarded commercial chemical products,
off-specification species, containers, and spill
residues thereof

The following materials or items are hazardous wastes if
and when they are discarded or intended to be discarded.

(a)-(d) (No change.)

(¢) The following commercial chemical products or manu-
facturing chemical intermediates, referred to in (a) through
(d) [of this section] above, are identified as acute hazardous
waste (H). These wastes and their corresponding EPA Haz-
ardous Waste Numbers are:

P060 [Hexachlorohexathydro-endo,endo
dimethanonaphthalene]
Hexachlorohexahydro-exo,exo-
dimethanonaphthalene

. '(.f) (No change).

7:26-9.1 Scope and applicability

(a)-(b) (No change.)

(c) The standards and requirements of this subchapter do
not apply to:

1.-8. (No change.)

9. The owner or operator of a device burning a hazardous
waste, provided the following conditions are met:

i. The wastes to be burned in the device are to be benefi-
cally used or reused as a fuel for the purpose of recovering
usable energy and are limited to on-site wastes or specific
wastes between intra-company and intra-state facilities under
the control of the same person. Said wastes to be burned
pursuant to this authorization shall be fully classified in ac-
cordance with the requirements of N.J.A.C. 7:26-8, and
shipped using New Jersey DEP manifests in accordance with
the requirements of N.J.A.C 7:26-7.

il.—vii. (No change.)

10.-11. (No change.)

12. The owner or operator of an industrial waste manage-
ment facility (IWMF) constructed and operated in accordance
with N.J.A.C. 7:14A 4.

(d) (No change.).

7:26-9.4 General facility standards

(a)-(b) (No change.)

(¢c) The owner or operator shall comply with the require-
ments of this subsection for unauthorized waste shipments.

1. (No change.)

2. An owner or operator, if offered hazardous waste of a
type which the facility is not authorized to handle, shall:

i.-iv. (No change.)

v. Telephone the Department, at [609-292-9877] 609-292-
8341, and report the unauthorized waste shipment; and

vi. (No change.)

(d)-(h) (No change.)

(i) The owner or operator shall keep a writien operating
record at the facility in which the following information shall
be recorded, as it becomes available, and maintained until
closure of the facility:

1.-8. (No change.)

9. Declinations by authorities, in accordance with
N.J.A.C. 7:26-9.6(f).

(j)-(0) (No change.)
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7:26-9.6 Preparedness and prevention

(a)-(e) (No change.)

(f) The owner or operator shall make the following ar-
rangements, in addition to the requirements [at 9.4(g)8] of
N.J.A.C. 7:26-9.4(g)8, as appropriate for the type of waste
handled at the facility and the potential need for the services
of these organizations:

1.-5. (No change.)

6. Where the authorities identified in (f)1 through 5,
above, decline to enter into such arrangements, the owner or
operator must document the refusal in the operating record
required by N.J.A.C. 7:26-9.4().

7:26:10.3 Location standards for new hazardous waste
facilities

(a) (No change.)

(b) [Additional regulations concerning the siting of all haz-
ardous waste facilities, including those covered by N.J.S.A.
13:1E-49, the Major Hazardous Waste Facilities Siting Act,
will be published in the New Jersey Administrative Code in
1983.] Additional regulations concerning hazardous waste fa-
cilities subject to N.J.S.A. 13:1E-49, the Major Hazardous
Waste Facilities Siting Act, are set forth in N.J.A.C. 7:26-13.

7:26-12.1 Scope and applicability

(a) (No change.)

(b) The following persons are not required to obtain a
permit pursuant to this subchapter to conduct the following
activities or construct to operate the following hazardous
waste facilities:

1.-6. (No change.)

7. The owner or operator of a device burning a hazardous
waste, provided the following conditions are met (see
N.J.A.C. 7:26-9.1(c)9):

i. The wastes to be burned in the device are to be benefi-
cally used or reused as a fuel for the purpose of recovering
useable energy and are limited to on-site wastes or specific
wastes between intra-company and intra-[site]state facilities
under the control of the same person. Said waste to be burned
pursuant to this authorization shall be fully classified in ac-
cordance with the requirements of N.J.A.C. 7:26-8, and
shipped using New Jersey DEP manifests in accordance with
the requirements of N.J.A.C. 7:26-7.

ii.-vii. (No change.)

8.-10. (No change.)

(a)
DIVISION OF WATER RESOURCES
Emergency Water Supply Allocation Plan
Rules
Proposed New Rule: N.J.A.C. 7:19A

Authorized By: Robert E. Hughey, Commissioner, De-
partment of Environmental Protection.

Authority: N.J.S.A. 58:1A-1 et seq; specifically 58:1A-
4 and 3.

DEP Docket No. 004-84-01.

Public hearings concerning this rule will be held at the
following times and locations:

(CITE 16 N.J.R. 308)
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March 27, 1984

10:00 A.M.

Wayne Township Municipal Building,
Council Chambers

475 Valley Road

Wayne, New Jersey

March 28, 1984

7:00 P.M.

Freehold Township Municipal Building
Shank and Stillwell Corner Rd.
Freehold Township, New Jersey

March 29, 1984

10:00 A.M.

Haddonfield Boro Municipal Building
292 Kings Highway

Haddonfield, New Jersey

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 29,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

William Whipple, Administrator

Water Supply and Watershed

Management Administration

Division of Water Resources

CN 029

Trenton, New Jersey 08625
At the close of the comment period, the Department of Envi-
ronmental Protection may adopt this proposal, with any mi-
nor changes not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Upon adoption of these rules, a notice of
the adoption shall be published in the Register. The adopted
rules shall become effective upon publication of that notice of
adoption in the Register.

This proposal is known as PRN 1984-82.

The agency proposal follows:

Summary

The proposed new rules were made necessary by the severe
1980-81 drought. One of the major purposes of these rules is
to provide the Governor and the Commissioner of the Depart-
ment of Environmental Protection with an improved ability
to manage the waters of the State during water emergencies.
These powers are intended to supplement, not supplant or
limit any emergency powers vested in the Governor or the
Commissioner.

The proposed new rules provide for the imposition of water
use restrictions during a declared state of water emergency.
The Commissioner shall be empowered to order the reduction
by a specified amount of the use of any water supply, to
require the use of an alternate water supply, to require emer-
gency interconnections and the transfer of water between sys-
tems, to order the cessation of the use of any water supply, to
require the alteration of passing flow requirements, and to
order the imposition of bans on adjustable water uses.

The proposed new rules create a priority system for the
order in which restrictions should be imposed during water
emergencies. The prioritized allocation of water supplies is
divided by phases denoting the severity of the water emer-
gency.

The proposed new rules provide for the establishment of a
Water Emergency Task Force. This body shall consist of
inter-agency representatives whose purpose it is to assist the
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Commissioner in the formulation of policy and render deci-
sions during a water emergency.

The proposed new rules also establish procedures to obtain
relief from Department orders. These include procedures for
appealing Department orders, for selective curtailment of wa-
ter to large industrial users, and for hardship exemptions for
water rationing and ban on adjustable water uses orders.

Finally, the proposed new rules also establish procedures
for setting rates for mandated transfers of water. A process to
resolve conflicts regarding same is also provided.

Social Impact

The proposed new rules will have a net positive social im-
pact, as it will improve the management of the State’s water
supplies during a water emergency period. More importantly,
the rules will help ensure an adequate supply of water for
citizens of the State during water supply and/or water quality
emergencies of a dimension which significantly impact water
supply, as well as to protect the public health, safety and
welfare in all or any part of the State in which a water
emergency exists. The proposed rules will also foster an in-
creased awareness on the public’s part of the urgency of the
situation and bring about needed water conservation.

Economic Impact

The proposed new rules will have a net positive economic
impact. They are designed to minimize impacts on business
and labor as a result of a water crisis. The proposed rules are
designed to reduce the overall impact of a drought or other
water emergency on the economic wellbeing of the State.
Failure to properly manage and conserve our water resources
could result in an inability to supply water to all water users,
thereby causing a major loss of jobs. The conservation stimu-
lated by these rules will limit and reduce these and other
economic dislocations.

Only in the advanced stages of the Emergency Water Sup-
ply Allocation Plan and after other conservation efforts prove
insufficient, would economic activities have to be seriously
effected by the stringest conservation called for under these
rules. This type of restriction shall initially be done on a
selective basis. In choosing those industrial users whose water
supply shall be curtailed consideration shall be given to the
volume of water usage, the number of employees, and other
pertinent data. Such selective curtailment would be critical in
avoiding massive industrial closings because of exhausted wa-
ter supplies as the water shortage continued.

Environmental Impact
The proposed new rules seek to make the most efficient use
of water supply during a period of water emergency. The
Department seeks to minimize stress on water supply systems
by alteration of passing flow requirements, reductions in de-
mand on water supplies, and the transfer of water from areas
of surplus to areas of need. Ultimately, it will conserve water
for the most essential uses and minimize the effect of the

water emergency on the State as a whole.

Full text of the proposed new rule follows.

CHAPTER 19A

EMERGENCY WATER SUPPLY
ALLOCATION PLAN REGULATIONS

SUBCHAPTER 1. GENERAL PROVISIONS

7:19-1.1 Scope and authority
This chapter, adopted pursuant to the Water Supply Man-
agement Act, N.J.S.A. 58:1A-1 et seq., constitutes the rules
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governing the management of the waters of the State during
water supply emergencies, and water quality emergencies se-
vere enough to constitute a water supply emergency. This
chapter partially implements the emergency provisions under
the Act, however, it in no way limits the emergency powers
now or hereafter vested in the Governor or the Commissioner.

7:19-1.2 Construction

(a) This chapter shall be liberally construed to permit the
Department to discharge its statutory functions, and to effec-
tuate the purposes of the Act.

(b) The Commissioner may amend, repeal or rescind this
chapter from time to time to conformance with the Adminis-
trative Procedure Act, N.J.S.A. 52:14B-1 et seq.

7:19-1.3 Purpose

(a) This chapter is promulgated for the following purposes:

1. To impose water usage restrictions during a declared
state of water emergency;

2. To create a priority system for the order in which restric-
tions shall be imposed upon the various categories of water
uses;

3. To ensure an adequate supply and quality of water for
citizens of the State during water supply and water quality
emergencies;

4. To protect the public health, safety, and welfare in all or
any part of the State in which a declared state of water
emergency exists;

5. To establish a Water Emergency Task Force;

6. To establish a procedure whereby departmental orders
issued during a declared state of water emergency may be
appealed;

7. To establish a procedure for the selective curtailment of
water to large industrial users;

8. To establish procedures for setting rates for transfers of
water including those mandated by the Commissioner and a
process to resolve conflicts regarding same; and

9. To establish application procedures for hardship exemp-
tion from the ban on adjustable water uses and the require-
ments of the water rationing plan.

7:19A-1.4 Definitions

For the purposes of this chapter, the following definitions
shall apply, unless the context clearly indicates a different
meaning:

‘‘Act” means the Water Supply Management Act,”
N.J.S.A. 58:1A-1 et seq.

‘““Adjustable water use ban’’ means the prohibition or re-
striction of various uses of water as defined in ‘‘Adjustable
water uses.”’

““Adjustable water uses’” means:

1. The watering of all plant growth except commerciatly
grown crops;

2. The noncommercial washing of vehicles, except by busi-
nesses engaged exclusively in car washing or in those instances
where a threat to public health may exist;

3. The washing of streets, driveways, sidewalks or paved
areas;

4. The serving of water in restaurants, clubs or eating
places unless specifically requested by the patron;

5. The use of water for flushing sewers by municipalities or
any public or private entity except as deemed necessary and
approved in the interest of public health or safety by munici-
pal health officials;

6. The use of fire hydrants by fire companies for testing
fire apparatus and for fire department drills except as deemed
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necessary in the interest of public safety and specifically ap-
proved by the municipal governing body and the purveyor;

7. The use of fire hydrants by municipal road departments,
contractors and all others, except as necessary for fire fighting
or protection purposes;

8. All outdoor recreational purposes;

9. Any other uses of potable water as may be designated by
the Water Emergency Task Force as adjustable. Such designa-
tions shall be made by rule or order and shall be effective
immediately upon adoption by the Commissioner and shall be
published in the New Jersey Register as soon thereafter as
possible;

10. Exemptions from the adjustable water uses as listed
herein may be designated by the Water Emergency Task Force
as provided for at N.J.A.C. 7:19A-9.1.

‘““Chairman’’ means the Chairman of the Water Emergency
Task Force who shall be designated by the Commissioner.

“‘Commissioner’’ means the Commissioner of the New Jer-
sey Department of Environmental Protection or his desig-
nated representative.

“Department’’ means the New Jersey Department of Envi-
ronmental Protection,

“Division’’” means the Division of Water Resources of the
New Jersey Department of Environmental Protection.

‘““Emergency response plan’’ means the document submit-
ted by each water purveyor to the Department outlining the
actions it will take to assure water supply during a water
emergency.

“Industrial users’’ means those non-residential users ex-
cluding multiple dwellings and health care facilities.

““Non-residential users’’ means all users of water except
those in single family homes and multiple family homes with
individual meters.

‘‘Passing flow requirements’’ means the minimum volume
of water required to be maintained at a selected point to
promote water quality conditions after consideration of the
needs of downstream users.

‘‘Phase’’ means the particular level of water emergency
severity.

‘“Residential users” means those users of water who are in
single family homes and multiple family homes with individ-
ual meters.

‘“Water emergency’’ means a declaration by the Governor
upon a finding by the Commissioner, that there exists or
impends a water supply shortage and/or water quality emer-
gency of a dimension which significantly impacts water supply
and, thereby, endangers the public health, safety or welfare in
all or any part of the State.

‘““Water Emergency Rate Schedule’’ means the rate sched-
ule for the retail costs of water supplies which shall be utilized
by applicable water purveyors, as provided by rule, in the
event of a declared emergency.

““Water Emergency Task Force’” or ““Task Force’’ means
that State body consisting of inter-agency representatives
whose purpose is to assist the Commissioner in the formula-
tion of policy and render decisions during a water emergency.
The following departments of State government shall be rep-
resented on the Task Force: Environmental Protection, Com-
merce and Economic Development, Education, Labor, Law
and Public Safety, Community Affairs, Energy, Health, Ag-
riculture and others as designated by the Commissioner.

“Water purveyor’” means any public or private organiza-
tion that distributes potable water to the public.

“Water supply system’ means a physical infrastructure
operated and maintained to deliver water on either a retail or
wholesale basis to customers.

IR
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7:19A-1.5 Severability

If any section, subsection, provision, clause, or portion of
this chapter is adjudged unconstitutional or invalid by a court
of competent jurisciction, the remainder of this chapter shall
not be affected thereby.

SUBCHAPTER 2. POWERS OF THE COMMISSIONER
DURING A STATE OF WATER
EMERGENCY

7:19A-2.1 Scope

This subchapter establishes the restrictions and require-
ments that the Commissioner may impose on water purveyors
and users during a water emergency, notwithstanding any
State or local law or contractual agreement. The Commis-
sioner may impose such additional restrictions and require-
ments during a water emergency he deems necessary to allevi-
ate the water emergency.

7:19A-2.2 Restrictions and requirements placed on water
purveyors

(a) The restrictions and requirements placed by the Com-
missioner on water purveyors during a water emergency may
include the following:

1. Reduction by a specified amount of the use of any water
supply;

2. Utilization of an alternate water supply where possible;

3. Emergency interconnections between water supply sys-
tems;

4. Transfer of water from any public or private system;

5. Cessation of the use of any water supply;

6. Alteration of passing flow requirements;

7. Imposition of bans on adjustable water uses;

8. Other modifications or measures to insure an adequate
water supply;

9. Reduction, reapportionment and/or redistribution of
their particular water supply;

10. Cessation of the distribution of their particular water
supply;

11. Distribution of a specified amount of water to certain
users; and

12. Collection by water purveyors of rates pursuant to the
water emergency rate schedule.

7:19A-2.3 Requirements placed on departments and
agencies within State government

After determination by the Commissioner and after notice
to the appropriate State government body, agency, depart-
ment, said body, agency, or department shall provide immedi-
ately, any information, assistance, resources and personnel as
shall be necessary for the Commissioner to discharge his func-
tions and responsibilities under the Act or this chapter.

SUBCHAPTER 3. GENERAL POWERS OF THE
DEPARTMENT

7:18A-3.1 Scope

This subchapter establishes the requirements that the Com-
missioner shall impose on water purveyors and users, but not
limited thereto, after the effective date of this chapter.

7:19A-3.2 Water purveyor emergency response plans and
teams
(a) Water purveyors serving more than 50,000 residents,
and other purveyors when requested by the Department shall
develop and submit to the Department:
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1. Emergency response plans within one year of the effec-
tive date of this chapter, which shall identify relevant backup
supplies and interconnections to be utilized and outline in-
terim water restrictions and other proposed conservation mea-
sures; and submit any other information the Department
deems necessary to respond to unforeseen water emergencies
and long-term relatively predictable water emergencies.

2. Revised and updated emergency response plans every
two years.

(b) Water purveyor emergency response teams shall be
comprised of managerial, technical, operations, and public
information personnel to implement the emergency response
plan. The members of the emergency response teams shall be
listed in the emergency response plans.

(c) The water purveyor shall undertake the periodic evalua-
tion of the effectiveness of the emergency response plan and
shall incorporate the results of such evaluations into the plan
revisions and updates.

7:19A-3.3 Interconnection tests

(a) Complete interconnection flow tests shall be taken by
the water purveyor when specifically ordered by the Depart-
ment during an emergency.

(b) Any purveyor wishing to be exempt from the require-
ments of this section on the basis of hardship, should petition
the Department and demonstrate that same would result in
extraordinary hardship to the water purveyor.

(c) Such tests shall be attended by representatives of both
systems,

7:19A-3.4 Large user contingency plans

(a) Water users with a rate of use of 250,000 gallons per
day or more shall submit contingency plans to their respective
purveyors. Self-supplied users with a rate of use of 250,000
gallons per day or more shall submit contingency plans to the
Department. Such large user contingency plans shall include
but shall not be limited to the following:

1. A description of where water conservation can be
achieved in their system and what alternative supplies are
available to replace existing ones.

2. A description of the measures which such user would
take in the event such user was required to cease operations on
a partial or total basis, outlining the expected consequences to
the public which might result from such a closure and the
possible alternative sources of supply of any products pro-
duced by the user or services provided by the user.

SUBCHAPTER 4. WATER EMERGENCY TASK
FORCE

7:19A-4.1 Scope

(a) This subchapter establishes the purposes of the Water
Emergency Task Force which is created to:

1. Review and render decisions regarding applications for
hardship exemptions from the ban on adjustable water uses;

2. Hear appeals of water purveyors’ decisions regarding
applications for hardship exemptions from the requirements
of the water rationing plans; and

3. Assist the Commissioner in the formulation of policy
during a water emergency.

7:19A-4.2 Membership; meetings

(a) The Water Emergency Task Force shall consist of State
agency representatives appointed thereto by their particular
Department. This Task Force shall be assisted by consultants
as necessary.
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(b) Meetings of the Task Force shall be convened at the
discretion of the Chairman who shall direct its activities.

SUBCHAPTER 5. THE PRIORITY-BASED PHASE
SYSTEM OF WATER
RESTRICTIONS

7:19A-5.1 Scope

This subchapter establishes the prioritized allocation of wa-
ter supplies which will be implemented by the Department
with the assistance of other State and local agencies once a
water emergency is declared. This subchapter also defines the
‘‘phases’’ which denote the severity of the water emergency
and upon which the prioritized allocation of water supplies
and restrictions are based. Once a water emergency is declared
by the Governor, the Commissioner shall immediately deter-
mine the severity of the water emergency and order the imple-
mentation of the activities specified in the appropriate phase
or phases outlined below.

7:19A-5.2  Agricultural activities

Pursuant to the ‘‘Agriculture Retention and Development
Act,”” P.L. 1983, ¢.33 agricultural activities on land in a
municipally approved program shall be exempt from this sub-
chapter unless the Governor declares that the public safety
and welfare require otherwise.

7:19A-5.3 Phase I: Available water supply levels
determined to be below normal

(a) Voluntary water conservation may be encouraged at
this phase.

(b) A ban on adjustable water uses may be instituted at this
phase.

(c) Variables affecting the application of a ban on adjusta-
ble water users are:

1. Severity of the water emergency;

2. Time of year; or

3. Climatic conditions.

{d) Any person wishing to be exempt from the ban on
adjustable water uses shall file an application for a hardship
exemption in accordance with N.J.A.C. 7:19A-9.1.

(e) If the Phase | activities fail to achieve water demand
management objectives, Phases II through IV shall be imple-
mented in a2 manner that reflects the existing water supply
conditions.

7:19-5.4 Phase II: Severity; Substantial threat to the public
health and welfare

(a) Non-residential users shall be subject to the water emer-
gency rate schedule as provided by rule. (See N.J.A.C.
7:19B).

(b) Water rationing shall be instituted at a maximum daily
rate of 50 gallons of water per person for residential users.

(c) Based on the limitations on water use imposed during
Phase Il or a subsequent phase of an emergency and the
number of customers served by an affected water purveyor,
each such purveyor shall be assigned a water use allocation
target. The affected purveyors shall be required to make good
faith efforts to remain within these targets. Such targets may
be modified in subsequent phases of the emergency.

(d) Any person wishing to be exempt from the require-
ments of this section shall file an application for a hardship
exemption in accordance with N.J,A.C. 7:19A-9.2.

7:19A-5.5 Phase lII: Further rationing required

This stage requires further rationing of water supplies to all
sectors and the selective curtailment of industrial water users
in accordance with N.J.A.C. 7:19A-6.
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7:19A-5.6 Phase 1V: Disaster stage

(a) At the disaster stage, public health and safety cannot be
guaranteed. Water quality is of major concern.

(b) Maintenance of health facilities shall be at emergency
levels.

(¢) Industrial use shall be further curtailed and selective
closings shall occur. Interruptions in water service may be
necessary.

SUBCHAPTER 6. INDUSTRIAL CURTAILMENT
STRATEGY

7:19A-6.1 Scope

This subchapter establishes the components of the indus-
trial curtailment strategy and the procedural steps to effectu-
ate this strategy in phases III and 1V.

7:19A-6.2 Procedure for the selective curtailment during a
water emergency situation

(a) The Department shall require the purveyors and self
supplied water users to submit appropriate information dur-
ing Phase I, in order to prepare for possible water curtail-
ment.

(b) The date base shall be revised and updated to incorpo-
rate new data on consumption as appropriate.

(c) The Commissioner shall determine that supplies are at a
level which justify initiating Phase III actions, including par-
tial industrial curtailments.

(d) Industry wholly dependent upon public water supply,
shall be closed (Phase IV) unless exempted by the Depart-
ment.

7:19A-6.3 Basis of selective curtailment

(a) Selective curtailment of large industrial users, as re-
ferred to in Phase 111, shall be based upon:

1. Water consumption per work site;

2. Number of employees per work site;

3. Essential nature of the industry; and

4, Other pertinent data.

(b) After considering the essential nature of the industry
and other pertinent data, the first priority for curtailment
shall be those industries with high water use and a low number
of employees per work site relative to water use.

7:19A-6.4 Submission of water supply information
Industrial users shall submit to the Department, upon its

request, all information relating to water consumption and

employment required by N.J.A.C. 7:19A-6.2 and 6.3.

SUBCHAPTER 7. PENALTIES

Any person who violates this chapter or any order issued
pursuant thereto or to the Act shall be subject to the penalty
provisions of the Act.

SUBCHAPTER 8. EMERGENCY WATER TRANSFER
PRICING

7:19A-8.1 General pricing procedures

(a) Within 90 days after the effective date of this chapter,
all water purveyors having physical interconnections with
other water purveyors shall initiate negotiations with the in-
terconnected purveyors regarding the prices to be charged for
supplying of water through such interconnections ordered by
the Commissioner during a water supply emergency.

1. Prices may be expressed either in terms of specific prices
or of a formula.
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(b) The water purveyors shall submit the record of negotia-
tions, and the agreed upon prices if arrived at, to the Board of
Public Utilities, if within its jurisdiction, or the Department,
in all other cases, for approval and/or reconciliation of differ-
ences and approval in accordance with the following time
schedule;

1. Within 12 months after the effective date of this chapter:

i. All water purveyors with interconnections 12 inches in
diameter or greater between their systems;

ii. All water purveyors having interconnections of any size
with water purveyors serving those seashore communities hav-
ing shoreline contiguous with the Atlantic Ocean proper from
Cape May to Highlands inclusive where the water supply
serves 10,000 or more residents for two months or more per
year.

2. Within 36 months after the effective date of this chapter:

i. All water purveyors with interconnections of 8 inches in
diameter or greater where either system serves 10,000 or more
residents; and

ii. All water purveyors interconnected with purveyors serv-
ing seashore communities having shoreline contiguous with
the Atlantic Ocean proper from Cape May to Highlands in-
clusive, except those covered by (b)lii above.

3. Within five years after the effective date of this chapter
all other water purveyors interconnected with another water
purveyor.

7:19A-8.2 Criteria for pricing

(a) In the event an emergency transfer of water is ordered
by the Commissioner, the price charged to the receiving sys-
tem should be based upon fair compensation, reasonable rate
relief and just and equitable terms as to not create a situation
wherein the customers or owners of the supplying systems are
subsidizing the transfer.

(b) Where an emergency transfer is ordered by the Com-
missioner which requires the curtailment of water used by
existing customers, the price charged to the receiving system
should be set at a level which will insure the fair recovery of
all costs incurred by the supplying system as a result of the
curtailment.

(c) Where an emergency transfer requiring no curtailment
is mandated, the normal bulk water rates for existing regular
customers of the supplier should receive serious consider-
ations in determining the price of transferred water, except
that this should not apply, for example, where such bulk rates
are for off-peak water.

(d) Where such rates have not been established, rates may,
in appropriate cases, be set so as to achieve revenue levels to
cover the following requirements related to the facilities uti-
lized to produce and transport water to the emergency pur-
chaser:

1. Operation and maintenance;

2. Depreciation;

3. Taxes or payment in lieu thereof; and

4. Return (original plant investment minus depreciation
times the rate of return) or debt service.

(e) Any foreseeable additional cost attributable to a man-
dated transfer shall be borne by the buyer of the water.

(f) Price schedules may specify that rate adjustments may
be made later if actual costs fall short of or are greater than
expected.

(g) If existing agreement on water transfer rates and other
terms has been reached by the purveyors involved in such
transfer and approved by the Department, the above criteria
(a)-(f) shall not apply.
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7:19A-8.3 Price resolution process

(a) Whenever during a water supply emergency a transfer
of water has been made between one purveyor and one or
more other purveyors, and the supplying water purveyor de-
termines that additional cost recovery is required the follow-
ing procedure shall be followed:

1. The supplying water purveyor, the receiving water pur-
veyor and any other water purveyor whose facility was used to
effectuate the transfer shall have 30 days from the date the
supplying water purveyor gives notice that additional cost
recovery is required to reach agreement as to the amount of
additional charge.

(b) If the informal negotiation process is unsuccessful, any
party may then file a written request for the initiation of
formal proceedings to the Commissioner within 60 days of the
ending date for negotiation specified in (a) above. Said re-
quest shall include:

1. The added charge the party is proposing;

2. Substantiated arguments supporting the charge; and

3. Any other pertinent data including but not limited to the
following:

i. The extent to which, if any, there would be curtailment
of use by regular customers of the supplying system as a result
of the sharing of the resources, and concomitant loss of reve-
nue;

ii. The cost to the supplying system which would not be
incurred except for the fact that the transfer must be made
and any other costs which the party believes should be attrib-
uted to the transfer, including a detailed explanation of cost
calculation;

iii. All wholesale and retail rates (with terms and condi-
tions):

(1) Charged by the supplying system to its customers;

(2) Paid by the receiving system to its suppliers; and

(3) Charged by the receiving system to its customers.

(¢} The Commissioner or the Board of Public Utilities shalil
review the submitted requests, decide the fair compensation,
and advise the parties.

(d) The actual transfer of water shall be accomplished in
accordance with the order issued by the Department without
regard to the time required for settlement of the added
charge.

SUBCHAPTER 9. HARDSHIP EXEMPTION
PROCEDURES

7:19A-9.1 Application procedures for hardship exemption
from the ban on adjustable water uses

(a) Any person wishing to be exempt wholly or partially
from the ban on adjustable water uses may apply for a hard-
ship exemption according to the following procedures:

1. The applicant shall submit his request along with full
documentation supporting the request to the attention of the
Water Emergency Task Force at the Division.

2. The applicant’s submittal shall include a demonstration
that extraordinary hardship and no reasonable alternative ex-
ists if the exemption is not granted.

3. After review of the application, the Task Force shall
notify the applicant in writing of the results of its review and
the reasons for its decision. Before making a decision, the
Task Force may request the applicant to supply additional
documentation. An exemption approval by the Task Force
may be rescinded should public health, safety and welfare
require further reduction in water use.

4. An exemption granted to an applicant for a specific
property, purpose or person is not transferable to any other
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property, purpose or person without prior approval from the
Task Force which may be obtained by submitting a request to
the Task Force including full documentation.

7:19A-9.2  Application procedures for hardship exemption
from the requirements of the water rationing
plan

(a) Any person wishing to be exempt from the require-
ments of the Water Rationing Plan shall file an application
for a hardship exemption with the appropriate water purveyor
on a form obtained from the water purveyor according to the
following procedures:

1. The applicant shall submit the request for exemption
along with whatever documentation which would aid the wa-
ter purveyor in making its decision.

2. The applicant’s submittal shall include a demonstration
that extraordinary hardship and no reasonable alternative ex-
ists if the exemption is not granted.

3. After review of the application, the water purveyor shall
notify the applicant of the results of its review. Before making
a decision, the water purveyor may request the applicant to
supply additional documentation.

4. An exemption granted to an applicant for a specific
property, purpose or person is not transferable to any other
property, purpose or person without prior approval from the
water purveyor.

5. The denial by the water purveyor of an application for
exemption entitles the applicant to appeal to the Water Emer-
gency Task Force.

6. The water purveyor is required to notify the Task Force
within seven days of all of its approvals. The Task Force may,
at its discretion, review any approval granted and decide
whether to uphold or deny said approval.

(b) An appeal to the Water Emergency Task Force shall
contain the following documentation:

1. A copy of the original request for exemption with any
documentation submitted to the water purveyor.

2. A copy of the exemption decision by the water purveyor.

(c) The Task Force shall review the request for appeal and
all supporting documentation; and shall notify the applicant
in writing of the results of its review and the reasons for its
decision. Before making a decision, the Task Force may re-
quest the applicant to supply additional documentation.

SUBCHAPTER 10. DEPARTMENT ORDERS

7:19A-10.1 Requirements for departmental orders issued
during a state of water emergency

(a) All departmental orders issued pursuant to this chapter
shall be based upon fair compensation, reasonable rate relief,
and just and equitable terms.

(b) Subsequent to the issuance of an order and compliance
therewith, the basis upon which the order was issued will be
determined after notice and hearing.

7:19A-10.2 Appeal procedure

(a) The party to whom an order has been issued, and/or
aggrieved by a decision of the Task Force, shall have a right to
request a hearing thereon, if requested in writing within 20
days of receipt of the order.

(b) For 30 days following receipt of the request for a hear-
ing, the Department shall attempt to settle the dispute by
conducting such proceedings, meetings and conferences as
deemed appropriate.

(CITE 16 N.J.R. 313)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

(¢) If such efforts at settlement fail the Department shall
file the request for a hearing with the Office of Administrative
Law.

(d) The hearing shall be held in accordance with the Ad-
ministrative Procedure Act, N.J.S.A. 52:14B-1 et seq.

(e) The decision by the Commissioner, based on the hear-
ing record shall be the final administrative decision concern-
ing an order.

(a)

DIVISION OF WATER RESOURCES
Emergency Water Surcharge Schedule
Proposed New Rule: 7:19B

Authorized By: Robert E. Hughey, Commissioner, De-
partment of Environmental Protection.

Authority: N.J.S.A. 58:1A-1 et seq., specifically 58:1A-
5, and Executive Order No. 5. (1982).

DEP Docket No. 003-84-01.

Public hearings concerning this rule will be held at the
following times and locations:
March 27, 1984
10:00 A.M.
Wayne Township Municipal Building, Council Cham-
bers
475 Valley Road
Wayne, New Jersey

March 28, 1984

7:00 P.M,

Freehold Township Municipal Building
Shank and Stillwell Corner Road
Freehold Township, New Jersey
March 29, 1984

10:00 A.M.

Haddonfield Boro Municipal Building
292 Kings Highway

Haddonfield, New Jersey

Interested persoms may submit in writing, data, views or
arguments relevant to the proposal on or before March 29,
1984. These submissions and any inquiries about submissions
and responses, should be addressed to:

Joe Miri

Water Supply and Watershed

Management Administration

CN 029

Trenton, New Jersey 08625
The Department of Environmental Protection thereafter may
adopt this proposal without further notice (sec: N.J.A.C.
1:30-3.5). The adoption becomes effective upon publication
in the Register of a notice of adoption.

This proposal is known as PRN 1984-83.

The agency proposal follows:
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Summary

The need for the proposed new rules became quite apparent
during the severe 1980-81 drought experienced in New Jersey.
The new rules provide for a water surcharge schedule which
will go into effect when a water shortage of a magnitude
sufficient enough to pose a threat to the public health and
welfare exists.

The proposed new rules are a result of language in the
Water Supply Management Act, N.J.S.A. 58:1A-1 et seq.,
and Executive Order No. 5 signed by Governor Kean on April
27, 1982. This Order terminated the State of Emergency
which existed as a result of the drought and provided for the
development and adoption of a rate schedule to be utilized in
the event of a future water supply emergency.

The purpose of such a water surcharge schedule is to pro-
vide a financial deterrent which would presumably promote
conservation of dwindling water resources. At the phase of a
water emergency where these surcharges would go into effect,
conservation is a paramount concern.

The Water Surcharge Emergency Schedule rule has been
developed parallel with the Emergency Water Supply Alloca-
tion Plan rules required under N.J.S.A. 58:1A-1 et seq. and
will use many of the enforcement capabilities found in those
rules. The Board of Public Utilities is to adopt these rates for
the retail use of water supplies for purveyors under their
jurisdiction, during future water emergencies.

Social Impact
The proposed new rules, in acting as a stimulus for conser-
vation, would prolong and protect both water supply and
water quality. During a water shortage, water quality is
threatened due to reduced flow at crucial points.

Economic Impact

The proposed emergency water surcharge schedule has been
divided into two categories, residential and non-residential.
No economic impact will be felt by those residential users who
maintain a consumption level of 50 gallons or less of water
daily per resident. Extensive water use studies and surveys
have shown that 50 gallons per capita daily is more than
sufficient to maintain the necessary standard of living. Any-
one exceeding the 50 gallons per capita used daily (gpcd)
parameter will be charged the normal rate plus a $5.00 sur-
charge for each additional 100 cubic feet or portion thereof.

Non-residential users will pay a rate 1.33 times the rate
normally charged. A conservation factor of 25 percent will
allow the user to realize no increase in cost. The concomitant
adverse effect of not conserving water is plant shutdown,
which would be economically devastating.

The purpose of this surcharge is to promote conservation
during a water emergency so as to reduce or prevent the
serious economic dislocations which could be brought on by
continuation of the emergency. These rules would produce a
net positive economic benefit.

Inasmuch as the proposal seeks to promote water conserva-
tion during a drought emergency, thereby hopefully ensuring
a supply of water of adequate quantity and quality to sustain
residents of the drought affected area for the duration of the
emergency, a net positive social impact will result, It should
be realized, however, that any interruption of normal activity
or increase in cost may be upsettling.

Full text of the proposed new rule follows.
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CHAPTER 19B

WATER EMERGENCY SURCHARGE
SCHEDULE RULES

7:19B-1.1 Scope and authority

This chapter, adopted pursuant to the Water Supply Man-
agement Act, (Act) N.J.S.A. 58:1A-1 et seq., shall constitute
the rules governing the establishment of a water surcharge
schedule applicable during declared state of emergency as
mandated by Executive Order No. 5, signed by Governor
Thomas Kean on April 27, 1982.

7:19B-1.2 Purpose

The purpose of this chapter is to establish a water surcharge
schedule for the retail costs of water supplies during water
emergencies, declared by the Governor of the State of New
Jersey. The schedule will be utilized by all applicable water
purveyors in the event of such a declared emergency.

7:19B-1.3 Definitions

The following words and terms, when used in this chapter,
shall have the following meaning, unless the context clearly
indicates otherwise.

‘‘Applicable water purveyors’’ means all public-community
water systems’ purveyors serving those areas in which Phase
11 of the water emergency has been initiated.

““Commissioner’’ means the Commissioner of the Depart-
ment of Environmental Protection or his designated repre-
sentative.

‘““Department”” means the Department of Environmental
Protection.

“‘Drought coordinator’’ means the individual designated by
the Commissioner responsible for the supervision of the ad-
ministration and enforcement of this chapter.

““Non-residential users’’ means all users of water except in
singie family homes and multiple family homes with individ-
ual meters supplied by applicable water purveyors.

“Normal water rates’’ means the prevailing retail rates
which were charged by the applicable water purveyors and
which were in effect immediately preceding the declaration of
a water emergency.

““Phase I"” means the first stage of a declared water emer-
gency during which available water supply levels are deter-
mined to be below normal and bans on adjustable water uses
may be instituted, as provided by regulation.

“‘Phase I1I’’ means the second stage of a declared water
emergency during which a more substantial threat to the pub-
lic health and welfare exists and a specified reduction in water
use may be mandated.

‘“‘Residential users’’ means those users of water who are in
single family homes and multiple dwelling units with individ-
ual meters for each dwelling unit and who are supplied by
applicable water purveyors.

“Water emergency’’ means a declaration by the Governor,
upon a finding by the Commissioner, that there exists or
impends a water supply shortage and/or water quality emer-
gency, which significantly impacts water supply and, thereby,
endangers the public health, safety or welfare in all or any
part of the State.

““Water emergency fund’’ means that repository of all sums
collected by the applicable water purveyors pursuant to the
water emergency surcharge schedule which are in excess of the

ENVIRONMENTAL PROTECTION

amounts which would have been collected under normal water
rates.

7:19B-1.4 Applicability
This chapter shall be applied to all persons serviced by all
applicable purveyors.

7:19B-1.5 Establishment of the water emergency rate
schedule

(a) Once a water emergency has been declared, as provided
at N.J.S.A. 58:1A-4, and at the initiation of Phase II, the
Drought Coordinator shall cause to be implemented the fol-
lowing water surcharge schedules established for the retail
cost of water:

1. During Phase II of a water emergency the normal water
rate shall be charged residential users for the first 50 gallons
per capita used daily. Any water used above the prescribed
amount in each billing period shall be charged the normal rate
plus a $5.00 surcharge for each additional 100 cubic feet or
portion thereof.

2. During Phase II of a water emergency, non-residential
users of water shall be charged the normal water rate plus 0.33
times the normal rate as a surcharge. This rate may be in-
creased at the discretion of the Drought Coordinator should
Phase 11 continue or should desired conservation levels not be
met.

3. Water surcharge schedules set forth herein may be re-
viewed and adjusted, after notice and public hearing, in order
to fulfill the objectives of the Act and Executive Order No. 5
(1982).

7:19B-1.6 Submission of the water emergency rate schedule;
quarterly report

(a) Upon declaration of a water emergency, each applica-
ble water purveyor shall submit a copy of its water surcharge
schedule, determined pursuant to the method provided
herein, to the Department of Environmental Protection.

(b) The purveyors shall also submit a quarterly report to
the Department of Environmental Protection and the Depart-
ment of Treasury and the Board of Public Utilities, where
applicable, detailing the source, amount and other informa-
tion required by these agencies concerning excess sums col-
lected pursuant to the water surcharge schedule.

7:19B-1.7 Collection of the emergency water rates; water
emergency fund

(a) It shall be the responsibility of the applicable water
purveyor to assess and collect all sums under the water sur-
charge schedule and to forward, on a quarterly basis, those
sums in excess of the amount collected under normal water
rates, to a collecting authority designated by the Department
of Treasury for deposit into a cash management amount to be
known as the ‘“Water Emergency Fund.”’

(b) Access to the monies in the Fund shall be limited to the
State Treasurer and the Commissioner of the Department of
Environmental Protection or their designees.

(c) Interest accrued on the monies in this fund shall be
credited to the Fund.

(d) The Fund shall be disposed of as directed by the
Drought Coordinator, in consultation with the Commis-
sioner, only for the following purposes:

1. The promotion of water conservation, the purchase of
water conservation devices for distribution to water users
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affected by the water supply emergency, and emergency proj-
ects;

2. Reimbursement, in whole or part, to water purveyors
for rcasonable expenses incurred in the administration and
enforcement of the accelerated rate schedule; and

3. Reasonable administrative costs directly attributed to
the water supply emergency incurred by the State in the dis-
charge of duties and responsibilities under an Executive Order
which declares a water supply emergency.

7:19B-1.8 Exemption from the water emergency rate
schedule
Any person who has secured a hardship exemption under
the Emergency Water Supply Allocation Plan Regulations
(N.J.A.C. 7:19A-9) qualifies for an exemption from the Wa-
ter Emergency Rate Schedule and is subject only to the appro-
priate normal water rate schedule.

HEALTH
(a)

PUBLIC HEALTH COUNCIL

Chapter X—State Sanitary Code
Collection, Processing, Storage and
Distribution of Blood

Proposed Repeal: N.J.A.C. 8:8-1.1 through
6.2

Proposed New Rule: N.J.A.C. 8:8-1.1
through 10.7

Authorized By: Evelyn Geddes, Chairperson, Public
Health Council.
Authority: N.J.S.A. 26:1A-7 and 26:2A-7.

A public hearing concerning this proposal will be held on
March 12, 1984 at 9:30 A.M., at:
Department of Health
Health-Agriculture Building
Room 106-Auditorium
John Fitch Plaza
Trenton, New Jersey

NOTE: Notice of the public hearing was sent to newspapers
to cover 21 counties in New Jersey.

Interested persons may submit in writing, data, views, or
arguments relevant to the proposal on or before March 23,
1984, These submission, and any inquiries about submissions
and responses should be addressed to:

James E. Prier, Ph.D
Director

Clinical Laboratory Programs
Department of Health

CN 360 - Room 405

Trenton, NJ 086256
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The Public Health Council thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-35). The adoption
becomes effective upon publication in the Register of a Notice
of Adoption.

The proposal is known as PRN 1984-99,

The agency proposal follows:

Summary

These regulations are promulgated pursuant to N.J.S.A.
26:2A known as the Blood Bank Licensing Act. The regula-
tions are applied to all estabiishments which handle or process
human blood for therapeutic purposes, for sale, or for proc-
essing. Blood components are included. Requirements apply
to the areas of technical personnel, associated laboratory test-
ing, equipment and facilities, records, safety measures for
donors and recipients of blood and blood products, profi-
ciency evaluation, labels, preservation of product quality, and
compliance with State and Federal regulations.

The Department of Health proposes to repeal the existing
regulations and replace them with a completely revised ver-
sion. The proposed new rules contain no substantial changes,
rather, they clarify several points that were subjects of confu-
sion and misinterpretation by licenses under the act. Accord-
ingly, definitions have been made more precise, and new ones
that are pertinent to proper interpretation have been added.
Evaluation of performance in licensed establishments has
been required previously, but the specifics of the process have
been clarified.

Regulations have been added to include intraoperative
transfusions, recipient blood testing, operative blood order
schedules, issue and administration of blood and blood com-
ponents for transfusion, specifications for freezer and room
temperature storage of blood components and computerized
records. The areas of cytapheresis, therapeutic phlebotomy,
records and autologous transfusions have been expanded.

Personnel regulations have been changed to correspond to
regulations governing clinical laboratory personnel. Also, the
requirement for a phlebotomy supervisor has been changed to
donor emergency care personnel. Blood and blood compo-
nent sections have been reorganized and expanded. The pilot
sample section shifts the emphasis from the attached pilot
tube to the integral donor tubing. Requirements for donor
identification and the volume of plasma drawn during plas-
mapheresis procedures have been adjusted to conform with
the Code of Federal Regulations. Specific labelling, donor
medical history, physical examination and bleeding limitation
requirements are no longer listed but reference is made to the
Federal regulations and American Association of Blood
Banks guidelines.

Social Impact

The use of human blood and blood products (components)
is a frequent and necessary therapeutic procedure in medical
practice. Technical aspects of use of such materials is complex
and requires extremely careful constant control measures.
Blood is a very specific body fluid, and cannot be transmitted
from one individual to another without consideration of spe-
cific blood types of both donor and recipient. Further, blood
is capable of transmitting disease from donor to recipient, and
therefore must be shown to be free of such infectious or
contaminating agents. The preparation of blood components
from blood, and the use of such products also must be done
under exquisitely controlled conditions.
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The purpose of these regulations is to assure that both
donors and recipients are provided with safe conditions, and
that all blood and blood products are safe for human use. In
1982, there were 291,801 units of blood administered to New
Jersey patients. In addition, 143,195 blood components were
administered. The record for the past few years indicate a
trend of gradual increase in the use of both blood and compo-
nents. It is probable that this trend wili continued. There are
135 blood bank facilities which vary in size that participate in
the collection, processing, storage and/or distribution of
blood and blood components. They provide necessary blood
therapy to all areas of the State for both routine and emer-
gency use.

Specific tests on blood, as well as donors and recipients are
required to assure the safety of all parties. These include tests
for hepatitis virus, bacterial contaminants, and antigenic
character of door’s blood and recipient patient. Appropriate
records are required to adequately catalog all pertinent data
of each blood unit removed from donors, including tests on
donors, blood, and recipients in order to assure that only
proper blood materials are provided to patients. These rec-
ords provide the necessary reference to investigate all adverse
reactions that are reportable according to regulations. In ad-
dition, the recording process assures that proper data accom-
panies each unit of blood from its origin to final use, as a
safeguard for patients who finally receive the blood or com-
ponent.

Special requirements apply to blood banks which operate
plasmapheresis facilities. Since the donor’s cells are rein-
jected, it is necessary to have appropriate controls to avoid
improper return of such cells.

These regulations are designed to prevent any individual to
be used as a donor who is not physically able to undergo such
a procedure with absolute safety. Finally, regulations regard-
ing the handling of units of blood are detailed. These are
designed to avoid improper storage, instability, improper la-
bels, and over-age, and therefore to assure that only safe
materials are used for human administration.

Economic Impact

Since these regulations are a redefinition of those already in
existence, there is no significant change in the current eco-
nomic factors.

There are three phases of economic effect. One is on the
institution (blood bank) which obtains blood. The second is
on the processors of blood products for subsequent develop-
ment and sale of materials derived therefrom. The third eco-
nomic factor is upon the regulatory agency.

Costs to the blood bank are those associated with person-
nel, equipment, testing, and recordkeeping, However, the re-
quirements are essential for protection of the individuals who
either donate or receive blood (a total of 599,513 in 1982).
Costs are applied to fees for medical services paid by recipi-
ents or third party payors. Since the service of blood adminis-
tration is generally considered to be essential to proper medi-
cal care, any diminution of the requirements of the
regulations would jeopardize the safety of the individuals who
either donate or receive blood.

Organizations that process blood products incur significant
costs. These are, in most cases private for profit enterprises,
and the costs are built into the final sale price of the product.
There is no regulation of these costs, and it is probable that
adherence to these regulations do not significantly alter the
final price to the consumer.
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The cost to the Department of Health in administering the
Program is not covered by the license fee, which amount to
$1,365. It is anticipated that these fees will be increased signif-
icantly to cover a large proportion of administrative costs.
However, the fees will not necessarily be high enough to place
a significant burden on the 135 licensees.

Finally, there is a significant economic factor relevant to
the recipient patient. Unless assurance is provided that only
safe material is used in medical therapy, there is a strong
probability that serious adverse reactions would be common.
If so the economic loss in terms of prolonged medical use,
wage loss, or long term physical sequelae is significant.

Full text of the proposed repeal can be found in the New
Jersey Administrative Code at N.J.A.C. 8:8-1.1 through 6.2.

Full text of the proposed new rule follows.

CHAPTER 8
COLLECTION, PROCESSING, STORAGE
AND DISTRIBUTION OF BLOOD

SUBCHAPTER 1. GENERAL PROVISIONS

8:8-1.1 Compliance

(a) Persons operating blood banks in this State shall meet
the qualifications and conduct blood banks in conformity
with N.J.S.A. 26:2A and all regulations of this Chapter.

(b) Failure to comply with these regulations shall be cause
for revocation of license and imposition of penalities as pre-
scribed by law.

8:8-1.2 Definitions

For the purpose of this Chapter, the terms listed below shali
be defined and interpreted as follows:

‘“‘Additive solution system’’ means blood preservative sys-
tems designed primarily for the extended storage of red blood
cells. These systems utilize a second preservative solution for
red cell storage in addition to the anticoagulant solution nec-
essary for whole blood collection.

‘“Autologous transfusion’” means the removal and storage
of blood or blood components from a donor for subsequent
reinfusion into the same individual.

“‘Blood bank’’ means any facility involved in the handling
of human blood, blood components or products and which
participates in any of the following operations: collection,
processing, donor and recipient testing, the storage and distri-
bution of blood and blood product.

“Blood bank director’” means a physician licensed in the
State with general responsibility for all procedures and poli-
cies relating to the donor and recipient, as well as, the collec-
tion, processing, storage and distribution of all blood and
blood components.

“Blood components’ means those preparations that are
separated from whole blood and are intended for use as final
products for transfusion, for further manufacturing, or as
products used for in vitro testing.

‘‘Brokerage’’ means procuring, selling and distributing of
whole blood, components and blood products without engag-
ing in processing, alteration or other manipulation of the
blood product.

“Closed system’’ means a system in which the blood con-
tainer is not entered or air introduced.
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“Code of Federal Regulations’’ means the current Code of
Federal Regulations, Title 21.

“‘Collection’’ means the procedure for obtaining blood by
donor phlebotomy.

“‘Commissioner’’ means the commissioner of the New Jer-
sey State Department of Health or his duly authorized agent.

“‘Cytapheresis’> means the procedures in which blood is
removed from the donor, certain cellular elements are sepa-
rated, and the remaining formed elements and residual
plasma are returned to the donor.

“‘Department’’ means the New Jersey State Department of
Health.

“Distribution’’ means the transfer of blood or blood com-
ponents from one blood bank facility to any other location
for processing or storage or for the purpose of providing the
blood for therapeutic, prophylactic or in vitro purposes.

““Donor”” means and includes any individual from whom
blood or components is collected by a blood bank.

‘“Health system’ means a multidivisional hospital with a
blood bank and no more than three satellite blood bank
facilities.

“Hemapheresis” means the process of separating freshly
drawn whole blood into various components, some of which
are retained while the remainder is reinfused into the donor.

‘““Phlebotomist”” means a person who obtains blood from -

donors by venipuncture.

“‘Plasmapheresis’’ means the procedure in which blood is
removed from the donor, the plasma is separated from the
formed elements and at least the red blood cells are returned
to the donor.

“Pyrogen-free’” means a system free from any material
capable of causing a febrile response.

“Processing”” means all tests and procedures required to
prepare and identify the blood and blood products as to their
suitability for therapeutic, prophylactic or other in vivo or in
vitro purposes.

““‘Reagent’’ means a substance used for any in vitro pur-
pose.

‘“Recipient”’ means any person who receives a transfusion
of whole blood or blood components.

““Satellite blood bank’ means a facility which does emer-
gency or limited blood banking activities.

‘“Storage’’ means the physical environment of blood or
blood components during collection, storage, distribution,
transportation or processing.

““Therapeutic phlebotomy” means the removal of whole
blood from a donor for the purpose of medical treatment.

8:8-1.3 Licensure

(a) Application for an initial license to conduct a blood
bank, as required under the provisions of N.J.S.A. 26:1A-7
commonly known as the Blood Bank Licensing Act, shall be
made on forms provided for that purpose by the State of New
Jersey.

(b) Renewal of the license will be on an annual basis on or
before November 10th of each year on forms provided for
that purpose by the State of New Jersey.

(c) Amendments to the license shall be as follows:

1. A license renewal shall be obtained within 30 days when-
ever the name or the location of a blood bank is changed.

2. The Department shall be notified in writing within 30
days whenever the ownership, corporate structure or director
of a blood bank is changed.
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8:8-1.4 Inspection

(a) Blood bank facilities and operations shall be made
available for inspection upon request by any authorized repre-
sentative of the Department during normal working hours.

(b) Reports of inspections of blood banks made by the
Office of Biologics or any private national accrediting agency
approved by the Department may be accepted for purposes of
approving and issuing renewal of licenses.

8:8-1.5 Proficiency testing

(a) Biood banks must successfully participate in a profi-
ciency testing program approved by the Department.

(b) Records in all proficiency testing results must be main-
tained, including results and interpretations, and a periodic
review by the blood bank director.

8:8-1.6 Quality control

All blood banks and transfusion services shall have a writ-
ten quality control program which is sufficiently comprehen-
sive to ensure that reagents and equipment perform as ex-
pected and that there is compliance with these regulations,
and shall be acceptable to the Department.

8:8-1.7 Brokers
Brokers must maintain records of all applicable standards
and procedures set forth in these regulations.

8:8-1.8 Exemptions

The Department is empowered to waive such of these regu-
lations as may be necessary for purposes of research, experi-
mentation and new methodologies in blood banking activities,
provided requests for such activities, are received in writing
and approved by the Department.

8:8-1.9 Waivers

The Public Health Council on the advice of the Commis-
sioner may promulgate, enforce and may amend or repeal
these regulations that at any given time shall be no less strin-
gent than the complete interim or revised regulations of the
Office of Biologics in effect at that time. In administering the
Blood Bank Licensing Act, the Department can seek the ad-
vice and recommendations of an advisory committee.

SUBCHAPTER 2. PERSONNEL

8:8-2.1 Blood bank director

(a) The blood bank director shall administer the blood
bank as follows:

1. The director shall be responsible for all procedures and
policies relating to all phases of donor and recipient testing as
well as the collection, processing, storage and distribution of
all blood and blood components.

2. The director shall not individually serve as director or
co-director of more than three blood banks, laboratories or
one health system.

3. If the blood bank is an integral part of the clinical
laboratory, this will be considered one facility.

4. The director shall spend an adequate amount of time in
the blood bank to direct and supervise the technical perform-
ance of the staff. He shall be readily available for personal or
telephone consultation.

5. The director is responsible for the employment of quali-
fied blood bank personnel and their in-service training.
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6. If the director is to be absent, the director must arrange
for a qualified substitute director.

(b) Qualifications:

1. The blood bank director must have four years of full
time clinical experience, of which at least two years were spent
acquiring proficiency in blood banking.

2. This experience must include all phases of blood bank-
ing including but not limited to:

i. Donor and recipient testing;

ii. The collection, preparation, storage, processing and dis-
tribution; and where applicable;

iii. Transfusion of whole blood and blood components.

8:8-2.2 Donor related personnel

(a) General provisions for donor related personnel are:

1. Each blood bank during the collection of blood shall
have a responsible individual on the premises who is qualified
to provide emergency care.

2. An adequate number of phlebotomists shall be avail-
able.

3. All other personnel associated with donor related func-
tions must be suitably trained and supervised in the perform-
ance of their prescribed tasks.

(b) Donor emergency care personnel shall be available as
follows:

1. If a physician is not present, a person available to ad-
minister donor emergency care shall be a registered nurse
(R.N.) holding a current certificate of registration who has
fulfilled the following requirements:

i. Has demonstrated his or her familiarity with donor eligi-
bility standards to the satisfaction of the medical director of
the blood bank;

ii. Has taken an eight hour course in cardiopulmonary
resuscitation within three years and successfully passed a
practical and written exam on the subject matter.

(c) A phlebotomist shall be properly trained or supervised
for six months and be proficient in the collection of blood
from a donor.

(d) All other personnel associated with donor related func-
tions must be suitably trained and supervised in the perform-
ance of their prescribed tasks.

8:8-2.3 Laboratory personnel

(a) The laboratory shall have one or more supervisors who
under the general direction of the blood bank director super-
vise technical personnel, perform tests requiring special skills,
and in the absence of the director are responsible for proper
performance of all laboratory procedures.

(b) There shall be a sufficient number of properly qualified
technical personnel to meet volume and complexity of techni-
cal procedures performed by the laboratory.

(¢) The laboratory supervisor and laboratory personnel
must meet the requirements of N.J.A.C. 8:44 under Regula-
tions for Supervision and Technical Personnel.

SUBCHAPTER 3. FACILITIES, EQUIPMENT AND
CONTAMINATED MATERIAL

8:8-3.1 Facilities and equipment

(a) Quarters, environment, and equipment acceptable to
the Department shall be provided to maintain safe and accept-
able standards for handling of human blood and blood com-
ponents.

(b) Blood donor facilities shall consist of at least a waiting
room, bleeding area, donor recovery area, lavatory facilities
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and the proper equipment for collection and immediate stor-
age of blood.

(¢) The blood bank shall also provide a processing labora-
tory.

1. The laboratory shall have appropriate equipment for
donor and/or recipient testing, component preparation, rec-
ord keeping, storage and distribution of blood and blood
components.

2. All laboratory tests required for proper donor blood
processing, not performed by the collecting facility, must be
referred to a laboratory or blood bank licensed by the Depart-
ment or possess a Federal interstate license.

8:8-3.2 Contaminated material

Contaminated material shall be disposed in 2 manner con-
sistent with current standards of the New Jersey Department
of Health, Health Facilities Evaluation Division and the New
Jersey Department of Environmental Protection.

SUBCHAPTER 4. RECORDS AND REPORTING
REQUIREMENTS

8:8-4.1 Records

(a) Suitable legible records prepared with indelible material
shall be maintained for a period of not less than five years.

(b) If records are maintained on computer systems, ade-
quate provisions must be made to safeguard against the even-
tuality of unexpected electronic loss of data from the com-
puter storage medium.

(c) A system must be in existence which maintains dupli-
cate records on electronic storage media, updates these dupli-
cates continuously and/or transfers electronically stored data
periodically to hard copy such as prints or microfiche.

(d) The records shall:

1. Include all data secured and developed by blood banks
concerning donor and/or recipient testing, donor identifica-
tion, medical qualifications, registration as well as the proc-
essing, storage and distribution and final disposition of blood
and blood components;

2. Make it possible to trace a unit of any blood or blood
component from source; (for example, donor or shipping
facility) to final disposition; (for example, transfused,
shipped, discarded).

3. Be available for review;

4. Be made available annually by January 31, of each year
on forms provided by the Department for the purpose of
preparing the State’s Statistical Summary of Blood Use re-
port;

5. Include the actual result of each test observed, recorded
immediately, and the final interpretation recorded upon com-
pletion of testing.

(e) Before blood is issued for transfusion, test results for
each recipient sample shall be compared with the following:

1. Past records of previous ABO and Rh typing resuits for
the current admission.

2. Past records of all patients known to have significant
unexpected antibodies, severe adverse reactions to transfu-
sion, and/or difficulty in blood typing.

(f) If computers are used, hard copies of these results must
be available.

(g) Records must include at least the following:

1. Donor records:

i. An annual record of each unit of blood or component as
to its source bank and destination (this may be final disposi-
tion);
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ii. Donor history, examination, consent, deferral, reactions
and also the result of required laboratory tests performed on
plasmapheresis and cytapheresis donors;

iii. An annual alphabetical file of donor registration cards
or a cross index system;

iv. Blood and component labelling, including initials of
person responsible for such labelling;

v. Storage temperatures of components, including dated
and initialled temperature recording charts;

vi. Results of visual inspection of blood;

vii. Results of blood processing, including results and in-
terpretation of all tests and retests;

viii. Component preparation, including all relevant dates
and times;

ix. Documentation of separation and pooling of recovered
plasma;

x. Documentation of units included in pooling of source
plasma;

xi. Reissue records, including records of proper tempera-
ture maintenance.

2. Recipient records shall include:

i. An alphabetical file of the recipient and all units admin-
istered (transfusion services only);

ii. Each recipient’s ABO and Rh type available for immedi-
ate reference at least for the duration of the current hospital-
ization;

iii. Patients known to have significant unexpected antibod-
ies, adverse reactions to transfusion and/or difficulty in blood
grouping and typing available for immediate reference for at
least five years;

iv. Transfusion request records;

v. Test results, interpretations and release (issue) date for
compatibility testing;

vi. Emergency release of blood including signature of re-
questing physician, type of blood and blood component.

3. List of therapeutic bleedings, including signed request
by physician, donor’s disease and disposition of units;

4. Detailed procedure manual including all policies and
procedures developed for use in the blood bank;

5. Evidence of annual review of the procedure manual by
the blood bank director;

6. A data sheet for each cytapheresis procedure and the
following information recorded: volume of blood processed;
anticoagulants given; duration of procedure; volume of prod-
uct; drugs given; identity of the donor; any reactions which
occurred and how they were treated;

7. Quality control records, including but not limited to:
periodic evaluation of personnel, reagent, equipment, includ-
ing dates of performance; test performed; observed result;
interpretations; identification of personnel performing the
test; any appropriate corrective action taken, review by super-
visor and director.

8. Antibody identification records;

9. Reports of adverse reactions and laboratory investiga-
tion of suspect transfusion reactions;

10. Lost numbers of supplies and reagents.

8:8-4.2 Reporting requirements

(a) Transfusion reactions shall be reported as follows:

1. Any hemolytic or life threatening transfusion reaction
must be reported on forms provided by the Department
within 10 days of occurrence.

2. Each blood bank and transfusion service shall have a
system for detecting, reporting and evaluating suspected ad-
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verse reactions to transfusion in accordance with current ac-
ceptable standards approved by the Department.

(b) Transfusion associated hepatitis shall be reported as
follows:

1. Any known or presumed case of transfusion associated
hepatitis brought to the attention of a blood bank shall be
reported to the Department within 10 days on forms provided
for this purpose.

2. All prospective donors found to test positive for hepati-
tis B surface antigen shall be reported to the Department
within 10 days on forms provided for this purpose and shall
be considered ineligible for transfusion purposes as long as
they continue to be identified on current lists of interdicted
donors supplied by the Department.

SUBCHAPTER 5. CRITERIA FOR DONOR SELEC-
TION

8:8-5.1 Donor identification

(a) Blood donors shall be identified by a comparison of
their signature at the time of donation with an identification
card.

(b) The type of identification used shall be written on the
donor registration card at the time of each blood donation.

8:8-5.2 Medical history; physical examination; bleeding
limitations

(a) Medical history, physical examinations, bleeding limita-
tion of the donor shall be consistent with the Code of Federal
Regulations and the American Association of Blood Banks
guidelines. If necessary these documents may be reviewed at
the Department of Health, Clinical Laboratory Improvement
Program, CN 360, Trenton, NJ 08625.

8:8-5.3 Donor selection

(a) On the day of donation the prospective donor’s history
shall be evaluated and the donor examined by qualified blood
bank personnel trained to follow guidelines acceptable to the
Department in order to determine that blood donation will
not be detrimental to the donor and to determine that the
donor has no evidence of disease transmissible by blood trans-
fusion.

(b) Donors shall be excluded from donating blood for
transfusion while their names appear in the latest revision of
publications supplied to the blood bank by the Department
which prohibit them from serving as a donor.

(c) Before blood is issued for transfusion, test results shall
be compared with past records.

8:8-5.4 Information provided to the donor

(a) Consent shall be obtained in writing from the prospec-
tive donor after the procedure has been explained in terms the
donor can understand and after the donor has had an oppor-
tunity to ask questions and refuse consent.

(b) The donor must be instructed in post phlebotomy care
and cautioned as to possible adverse reactions.

(¢) The blood bank director shall be responsible for a
mechanism for notifying the donors of the cause of rejection.

SUBCHAPTER 6. BLOOD AND BLOOD COMPO-
NENTS

8:8-6.1 General criteria
(@) The procedure for the collection, processing, storage
and distribution of blood and blood components shall meet
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the requirements of this subchapter. Based upon compliance,
the Department will grant approval.

(b) All units of blood or blood components found to have
positive tests for HB,Ag shall not be issued for transfusion or
for the preparation of components for fractions.

(c) Sale or exchange of such material positive for HB Ag
shall not be made without the express permission, in writing,
of the Department.

(d) Blood banks distributing blood and blood components
shall:

1. Have available an information circular with each prod-
uct explaining its proper indications and usage (thawing, dos-
age, stability, side effects, adverse reactions, hazards, etc.).

2. Provide accurate expiration dates and hours on the con-
tainer label for all blood and blood components.

3. Establish criteria, according to current standards accept-
able to the Department, for the blood bank including but not
limited to the following:

i. The container closure has not been disturbed;

ii. The product has been transported and stored within
appropriate containers for the products, especially frozen or
labile components;

iii. Records indicate that the product has been reissued;

iv. Pilot samples have remained attached to the container if
the product has left the issuing facility;

v. Meets licensed expiration dates for the product.

8:8-6.2 Processing

(a) The processing of all blood and blood components shall
be in accordance with the Code of Federal Regulations.

(b) All laboratory tests shall be made on specimens of
blood taken from the donor at the time of phlebotomy in
properly identified tubes.

1. Syphilis: Current Code of Federal Regulations referring
to approved syphilis testing must be observed.

2. Hepatitis:

i. A sample of blood from each donation shali have a
serological test for HB,Ag which is acceptable to the Depart-
ment.

ii. The blood or blood components shall not be used for
transfusion purposes unless results of test(s) are clearly nega-
tive, except where delay occasioned by testing may result in a
serious threat to the health and well-being of the recipient.

iii. In instances where untested units are transfused, the
attending physician shall attest in writing to the existence of
an emergency and if the test is subsequently positive, the
recipient’s physician must be notified.

3. Determination of ABO group:

i. Each container of blood shall be properly identified and
labeled as to its blood group.

ii. The ABO type of each blood donation shall be deter-
mined by testing the red cells of the donor using known Anti-
A and Anti-B sera, and by testing the serum or plasma for
expected antibodies using known A, and B red blood cells.

(1) The two methods of testing shall be recorded and be in
complete agreement before any label or release can be effected
for the unit of blood.

(2) All Anti-A and Anti-B sera shall meet the Office of
Biologics minimum requirements, and the procedures used
shall follow the manufacturer’s directions.

iii. Previous records of ABO type shall not serve as identi-
fication of units subsequently given by the same donor.

(1) New determinations shall be made for each collection.

4. Determination of D type:
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i. The D type of each container of donor blood shall be
determined with Anti-D reagent.

ii. If the blood is D negative, it shall be tested using a
technique designed to detect Dv.

iii. Only anti-sera meeting Office of Biologics minimum
requirements for the products shall be used and the technique
of typing shall be that recommended by the manufacturer.

5. Determination of antibodies:

i. Each container of blood shall be tested for unexpected
antibodies using a screening cell suspension which meets the
Code of Federal Regulations minimum requirements.

ii. The techniques employed shall be those which will detect
clinically significant antibodies and shall include the anti-
human globulin test.

iii. Screening procedures must employ fresh serum not
older than 48 hours.

iv. Blood in which antibodies are found shall be used in a
manner not detrimental to the recipient.

6. Repeat testing:

The facility at which the transfusion is administered must
confirm the ABO type, on a sample obtained from the inte-
gral attached segment, of all units of whole blood and red
blood cells, and the D type of all D negative units of whole
blood and red blood cells.

(¢) Any additional testing for product quality and patient
safety may be performed under this Chapter.

SUBCHAPTER 7. COLLECTION OF BLOOD

8:8-7.1 Donor’s emergency care

(a) Blood shall be drawn from donors only when a physi-
cian or donor emergency care personnel are available on the
premises.

(b) The qualifications of donor emergency care personnel
and the procedures for implementation of donor selection and
donor care standards shall be approved by the Department.

(c) This rule does not waive the requirements for physi-
cians’ attendance at a location where a plasmapheresis is
being performed.

8:8-7.2 Medical contingency plan

(a) Each location for collection of whole blood units shall
have a current medical contingency plan specific for that
location which will include;

1. Name, address and telephone number of nearest hospi-
tal;

2. Route of evacuation to that hospital;

3. Emergency vehicle on hand or telephone number of lo-
cal ambulance squad and/or local police;

4. Name, address and telephone number of physician on
call with hours of coverage, or name, address and telephone
number of emergency room of nearest hospital;

5. When a private physician in the area of a mobile whole
blood collection site is providing medical coverage, personnel
will be responsible for;

i. Notifying the physician of the location and telephone
number of the unit and that donor bleeding is being initiated;

ii. Reconfirming the hours of coverage;

iii. Notifying the physician at the end of operation.

(b) When a hospital in the area of the mobile blood collec-
tion site is providing medical coverage, personnel will be re-
sponsible for;

1. Notifying the hospital emergency room of the location
and telephone number of the unit and the hour donor bleed-
ing is being initiated;
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2. Notifying the hospital emergency room at the close of
operation.

(¢) A copy of the Medical contingency plan for each loca-
tion must be maintained on file on the premises of each
licensed blood bank for a period of not less than five years.

8:8-7.3 Donor protection

(a) Preparation of the donor’s skin for phlebotomy shall be
adequate to afford protection from infection to the donor and
to the future recipient.

(b) All equipment used in the collection of blood, such as
syringes, needles, lancets or other blood letting devices, capa-
ble of transmitting infection to donor or recipient, shall be
sterile and pyrogen free.

(c) Oral thermometers shall be used in a sanitary manner.

(d) All personnel concerned with the collection of blood
shall be instructed in appropriate first aid procedures in the
event of donor reaction.

(e) Suitable drugs, supplies and instructions for use shall be
immediately available at all times.

8:8-7.4 Method of routine whole blood collection

(a) The method employed for the removal of blood from
the donor must conform to accepted standards of asepsis.

(b) Blood containers and donor sets shall be sterile and
pyrogen-free.

(¢) A closed system must be used.

(d) If more than one venipuncture is needed, another set
and container must be used.

(e) The container into which the blood is collected at one
venipuncture shall be the final container.

(f) During bleeding, the anticoagulant solution and the
blood shall be thoroughly mixed.

(g) The outside of the container shall be kept clean.

(h) Immediately after bleeding, the blood shall be placed in
storage at 1-6°C, unless platelets are to be harvested.

8:8-7.5 Pilot samples

(a) At the time of collection the integral donor tubing must
be filled with anticoagulated blood and sealed in such a man-
ner that it will be available for subsequent tests for serologic
incompatibility.

(b) The integral donor tubing segments must be separable
from the container without breaking the sterility of the con-
tainer.

(c) At the time of collection additional blood may be col-
lected for laboratory tests provided containers are properly
labelled before or at the time of collection, accompany the
blood container, and are reidentified with the blood container
after filling.

8:8-7.6 Blood containers

(a) Containers for whole blood and blood components
used by licensed establishments, shall be identified by record-
ing the manufacturer’s lot numbers and shall be sterile and
pyrogen-free.

(b) The containers shall be sufficiently colorless and trans-
parent to permit visual inspection of blood.

(c) They shall be provided with closures which maintain a
hermetic seal and prevent contamination of the contents.

(d) The container and the closure shall not interact with the
contents under customary conditions of storage and use.

(e) The anticoagulant solution and additive solution sys-
tems shall be sterile, pyrogen-free in the amount prescribed
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for the volume of blood collected, and prepared according to
the Code of Federal Regulations.

8:8-7.7 Labeling
Labeling shall be consistent with the Code of Federal Regu-
lations.

8:8-7.8 Collection of blood for autologous transfusion

(a) Donor processing for autologous transfusion shall be as
follows:

1. Donor qualifications for autologous transfusion may
vary from standard donor criteria but this entire procedure
must be arranged by consultation between the blood bank
director and the donor-patient’s physician.

2. If the patient-donor and/or donated unit do not meet
the criteria for donor selection listed in this Chapter to protect
the recipient, the unit must be labeled ‘‘For Autologous Use
Only”’, segregated, and used solely for this purpose.

{b) Criteria for donation shall be as follows:

1. Volume of blood must comply with the Code of Federal
Regulations.

2. There are no age limits for autologous transfusion pro-
cedures.

3. The hemoglobin concentration of patient-donor should
be no less than 11 gms. per dl. The packed cell volume, if
substituted, should be no less than 34 percent.

4. Frequency of phlebotomy for autologous transfusion
shall be determined by competent medical decision but blood
should not be collected from the patient within 72 hours of
the anticipated procedure.

5. Phlebotomy concurrent with transfusion of previously
collected autologous units should not be undertaken more
frequently than once every three days.

(c) Pretransfusion testing of units for autologous transfu-
sion shall be subject to the following:

1. ABO group must be determined by the collection facil-
ity. If the transfusion facility is different from the collecting
facility, the ABO type must be confirmed.

2. Other factors tested for routine transfusion are optional.

3. Compatibility testing is optional.

8:8-7.9 Intraoperative autologous transfusion

(a) Facilities initiating the intraoperative autologous trans-
fusion procedure must notify the Department in writing
within 30 days.

(b) Current guidelines established by the American Associ-
ation of Blood Banks must be observed.

8:8-7.10 Therapeutic phlebotomy

(a) General criteria for therapeutic phlebotomy follows:

1. Any blood or blood component withdrawn from a pa-
tient for therapeutic purposes shall be clearly indicated as
such on the blood label.

2. The use of this blood or blood component for allogeneic
transfusion purposes shall be determined by the physician in
charge of the blood bank, in consulation with the recipient’s
attending physician.

3. Collection of such blood for transfusion purposes shall
be restricted to an institution where the status of both the
donor and the recipient are known.

4. The unit shall be labeled to indicate the donor’s disease.

(b) There shall be a written procedure describing the tech-
nique used.
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(¢) Records shall be maintained which include patient iden-
tification, diagnosis, therapeutic procedure, volume of
plasma and cells removed, volume replaced, nature of the
replacement fluids, and a record of the administered medica-
tions.

(d) Informed written consent of the patient must be ob-
tained.

(e) There shall be provisions for the management of reac-
tions.

8:8-7.11 Routine plasmapheresis

(a) Blood banks wishing to employ these techniques shall
file a request in writing with the Department, including their
protocol and other relevant details.

(b) Such techniques may be employed upon receipt of writ-
ten approval from the Department.

(¢) The procedures used shall meet with the approval of the
Department and shall include as a minimum the following
requirements;

1. Within one week prior to the first plasmapheresis, the
donor shall be examined and certified to be in good health by
a licensed physician.

2. A licensed physician on the premises shall supervise the
performance of these procedures, including the reinfusion of
red cells.

3. Prior to each procedure, records shall be made and
maintained of the major pertinent elements of each donor’s
physical condition and must also include a determination of
the donor’s total protein.

4. A donor shall not serve as a source of plasma unless his
or her total protein is within normal limits.

5. Quality control records of the total protein determina-
tions shall be maintained.

6. If a second plasmapheresis is to be performed within 30
days of the first procedure, laboratory tests shall be done on
samples of the donor’s serum to determine that the protein
level and ratio of the various protein components, as shown
by electrophoresis, fall within normal limits.

7. A donor shall not serve as a source of plasma while there
is any significant change in his health, or in the values of these
initial determinations.

8. Periodic determinations shall be made as frequently as
necessary and at least every four months to monitor these
evaluations.

9. The plasma from no more than two liters of blood may
be retained in a seven day period and the plasma from no
more than one liter of blood may be retained in a 48 hour
period.

10. Red blood cell loss should not exceed 25 ml per week
during serial plasmapheresis.

11. A plasmapheresis donor may donate a unit of whole
blood if 48 hours have lapsed since the last plasmapheresis,
but at least eight weeks shall elapse after a regular whole
blood donation before starting a donor in a plasmapheresis
program.

12. A plasmapheresis donor must, on each occasion of
plasmapheresis satisfy all requirements of donor whole blood
outlined in N.J.A.C. 8:8-5 Criteria for Donor Selection.

8:8-7.12 Cytapheresis

(a) Blood banks wishing a employ these techniques shall
file their protocol and a request in writing with the Depart-
ment.
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(b) Such techniques may be employed upon receipt of writ-
ten approval from the Department.

(c) The procedures used shall meet with the approval of the
Department and shall include as a minimum the following
requirements;

1. N.J.A.C. 8:8-5 Criteria for Donor Selection.

2. A licensed physician on the premises shall supervise the
performance of these procedures including the reinfusion pro-
cedure.

3. The interval between procedures shall be at least 48
hours, and no more than 1,000 ml of plasma should be re-
moved per seven days, or 250 ml of red blood cells per eight
weeks.

4. Plasmapheresis requirements as outlined in N.J.A.C.
8:8-7.11 shall apply to donors undergoing cytapheresis at least
biweekly over several months.

i. The results of these tests shall be reviewed by a licensed
physician to determine suitability for continued donation.

ii. The donor must be tested appropriately to detect devel-
oping cytopenia.

5. If a cytapheresis donor donates a unit of whole blood or
if it becomes technically impossible to return the donor’s red
blood cells, at least eight weeks must elapse before a subse-
quent cytapheresis procedure.

6. Donors may receive drugs before or during leukaphere-
sis.

i. Such drugs shall not be used for donors whose medical
history suggests that they may exacerbate previous intercur-
rent disease.

ii. The blood bank director is responsible for setting appro-
priate guidelines in such circumstances.

8:8-7.13 Immunized donor

(a) If specific immunization of a donor is to be performed,
the selection and scheduling of the injection of the antigen,
and the evaluation of each donor’s clinical response, shall be
by a qualified physician,

(b) Any material used for immunization shall be either a
product licensed under Section 351 of the Public Health Serv-
ice Act for such purpose or one specifically approved by the
Director, Office of Biologics.

(c) Immunization procedures shall be on file at each plas-
mapheresis center where immunizations are performed.

(d) Each donor to be immunized shall be instructed regard-
ing possible hazards associated with use of his blood at other
blood banks and each shall agree that he will not donate
blood elsewhere without first divulging his immunization sta-
tus.

(e) Informed consent of the donor must be obtained.

8:8-7.14 Sterility testing

(a) Sterility testing shall be performed at regular intervals
and not less than once monthly, where blood is collected in an
open system. Such tests shall not be done on blood intended
for transfusion.

(b) Culture techniques shall be in accordance with the regu-
lations of the Office of Biologics.

(c) Permanent records of the sterility tests and the results
shall be kept.

SUBCHAPTER 8. RECIPIENT BLOOD TESTING
8:8-8.1 General provisions

(a) Forms and requests for blood and blood components
and forms accompanying recipient blood samples must have
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sufficient information for the positive identification of the
recipient.

(b) The recipient’s first and last names and identification
number are required.

(¢) Incomplete or illegible forms shall not be accepted.

(d) The intended recipient and the blood sample shall be
identified at the time of collection by a mechanism which
positively identifies the recipient.

(e) The sample for compatibility testing shall be;

1. Identified by a label containing at least the recipient’s
first and last names and identification number, firmly at-
tached to the sample before leaving the side of the recipient,

2. Identified as to the person who drew the recipient’s
blood sample.

3. Less than 48 hours old when a recipient has been trans-
fused or pregnant in the preceding three months or this infor-
mation is not known.

(f) Testing of the recipient’s blood shall include at least the
following;

1. Determination of ABO type:

i. ABO typing shall be performed on each sample of recipi-
ent blood as in N.J.A.C. 8:8-6.2(b)3ii and iii.

ii. Serum tests for Anti-A and Anti-B in neonatal patients
should be omitted.

2. D typing:

i. It is sufficient to test each blood sample from the recipi-
ent with Anti-D typing sera only.

ii. This will determine whether the recipient should receive
D positive or D negative blood.

iii. The test for D* is unnecessary when testing recipient red
cells.

iv. A control system appropriate to the typing system used
is required.

3. Detection of unexpected antibodies:

i. Each blood sample submitted with a request for transfu-
sion shall be tested prior to, or concurrently with, the per-
formance of the crossmatch.

ii. Methods for testing for unexpected antibodies shall be
those which demonstrate clinically significant antibodies and
shall include an antiglobulin test.

4. Compatibility testing:

i. Compatibility testing requirements shall be consistent
with current regulations of the Office of Biologics but must
include at least an immediate spin crossmatch of donor cells
and patient serum.

8:8-8.2 Operative blood order schedules

(a) If type and screen procedure is used, there must be
prompt availability of ABO compatible blood to meet unex-
pected transfusion requirements.

(b) If this blood is needed before compatibility testing is
completed, an immediate spin crossmatch must be performed
before the blood can be released.

1. Testing should be completed promptly and the results
documented.

8:8-8.3 Urgent requirement for blood

(a) Urgent requirements for blood are situations in which
delay in provision of blood may unduly jeopardize the pa-
tient, therefore, blood may be issued before completion of
routine tests.

(b) The following standards apply to urgent situations:

1. Recipients whose ABO and D Types have been deter-
mined by the transfusing facility without reliance on previous
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records may receive type-specific blood before required tests
have been completed.

2. Recipients whose ABO type is not known shall receive
type O red blood cells.

3. The records shall contain a statement of the requesting
physician indicating that the clinical situation was sufficiently
urgent to require release of blood before completion of re-
quired testing.

4. The tag or label shall indicate in a conspicuous fashion
that required testing had not been completed at the time of
issue.

5. Required tests should be completed promptly.

ii. The warming system must be equipped with a visible
thermometer.

iii. Blood must not be warmed above 37°C.

3. Additives to blood shall be regulated as follows:

i. Drugs or medications, including those intended for intra-
venous use, shall not be added to blood or components with
the exception of sodium chloride injection U.S.P (0.9 percent)
or additive solution systems.

ii. Other solutions intended for intravenous use may be in
contact with blood or components in the infusion set provided
adequate evidence of safety is available.

4, Irradiation of blood shall be consistent with current
acceptable guidelines of the American Association of Blood
Banks.

SUBCHAPTER 9. ISSUE AND ADMINISTRATION OF
BLOOD AND BLOOD COMPO-
NENTS FOR TRANSFUSION

8:8-9.1 Issue of blood

(a) A blood transfusion request form indicating the recipi-
ent’s name, identification number, and ABO and D types
shall be completed for each unit of donor blood or compo-
nent.

(b) A label or tag with the appropriate information to
identify the unit with the intended recipient shall be attached
to the blood container before its release from the laboratory
for transfusion.

(c) Retention of blood samples shall be as follows:

1. A stoppered or sealed sample of each donor blood, and
a similar sample of the recipient’s blood, shall be stored at 1
to 6°C for at least seven days after tansfusion.

(d) Prior to transfusion the inspection of blood shall be as
follows:

1. The blood shall be inspected immediately before issue
from the laboratory.

2. If abnormal in color or appearance, the blood shall not
be used for transfusion.

8:8-9.2 Administration of blood and components

(a) Identification of the recipient and the blood container
shall be as follows:

1. Each transfusion service must have a written procedure
for the positive identification of the recipient and the blood
container.

2. Immediately prior to transfusion the transfusion form
shall be signed indicating that all information identifying the
container with the intended recipient has been matched.

3. It is required that a second qualified person check the
same information before transfusion and sign the transfusion
form.
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4. All identification attached to the container shall remain
attached at least until the transfusion has been completed.

(b) Blood transfusions shall be conducted as follows:

1. Blood and components shall be transfused through a
sterile, pyrogen-free transfusion set equipped with a filter.

2. Warming of blood shall be performed as follows:

i. When warming of blood is performed, it should be ac-
complished during its passage through the transfusion set.

SUBCHAPTER 10. STORAGE OF BLOOD

8:8-10.1 Refrigerators for the storage of blood

(a) The refrigerator for the storage of blood shall maintain
the blood at a temperature between 1-6°C.

(b) Refrigerators for blood or blood component storage
shall be provided with a fan for circulating air or be of a
design to ensure that the proper temperature is maintained
throughout.

(c) Both liquid and air temperature shall be monitored.

(d) The liquid medium used shall reflect the actual temper-
ature of blood in storage.

8:8-10.2 Freezers for blood components

(a) Freezers for blood components stored frozen shall
maintain the blood component at a temperature below —
18°C.

(b) Liquid nitrogen freezers used to store red blood cells
shall maintain them at a gas phase temperature below —
120°C.

8:8-10.3 Room temperature storage
Components for room temperature storage shall be main-
tained at a temperature of 20 to 24°C.

8:8-10.4 Temperature monitoring systems

(a) All refrigerated equipment used to store blood and
blood components shall have a system to record temperature
continuously.

(b) The temperature recording device shall be calibrated
periodically, inspected at least daily and written records of the
temperatures shall be kept on file.

(c) Alarms shall be attached to the refrigeration equipment
and shall be subject to the following:

1. Visual and audible alarm systems shall be attached to the
equipment to indicate whenever the temperature is outside
acceptable ranges.

2. Alarms should be installed in location to provide 24
hour coverage by night personnel or switchboard operators.

3. The alarms shall be set to activitate at a temperature
which will allow proper action to be taken before the blood or
blood components reach undesirable temperatures.

(d) There shall be a written procedure posted prominently
for staff to follow in case of electrical or equipment failure.

(e) The equipment shall be kept clean and used only for the
storage of blood and blood components, blood banking sera,
pilot and patient samples.

(f) No food or potentially contaminated material shall be
stored in the refrigeration equipment.

8:8-10.5 Inspection of stored blood

(a) Stored blood shall be inspected daily and records main-
tained during the entire period of storage and immediately
prior to issue or use.
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(b) If the color or physical appearance is abnormal or there
is any indication or suspicion of contamination, the unit of
blood shall not be issued for transfusion purposes.

8:8-10.6 Expiration dates of blood and blood components
(a) The expiration date is the last day on which the blood
and blood components are considered suitable for transfusion
purposes.
(b) Expiration dates shall be in accord with the Code of
Federal Regulations.

8:8-10.7 Packaging and transportation

(a) During periods of transportation the blood shall be
maintained at temperatures between 1-10°C in insulated or
wet ice containers shown to be capable of maintaining this
temperature for a suitable period of time.

(b) Immediately upon arrival, the receiving facility shall
transfer the blood to a temperature controlled refrigerator as
in N.J.A.C. 8:8-10.1 for further storage.

(a)
HEALTH PLANNING AND RESOURCES
DEVELOPMENT

Standards for Residential Health Care
Facilities Building Requirement Standards

Proposed Readoption: N.J.A.C. 8:43-2

Authorized By: J. Richard Goldstein, M.D., Commis-
sioner, Department of Health (with the approval of
Health Care Administration Board).

Authority: N.J.S.A. 26:2H-1 et seq., specifically
26:2H-5.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Joseph A, DiCara, Chief

Health Facilities Construction

and Monitoring Program

Department of Health

CN 360

Trenton, N.J. 08625
The Department of Health thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), these rules expired December
2, 1983. The readoption becomes effective upon publication
in the New Jersey Register of a notice of readoption.

This proposal is known as PRN 1984-72.

The agency proposal follows:
Summary
The New Jersey State Department of Health through

N.J.S.A. 26:2H-1 has been mandated the responsibility to
develop and promulgate building requirements and fire pro-
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tection standards for the licensing of Residential Health Care
Facilities. This notice is for the readoption of N.J.A.C. 8:43-
2, Building requirement standards, required for compliance to
the ‘“Sunset” Provision of Executive Order No. 66(1978)
which mandates the automatic five year expiration of the
regulation unless readopted.

Residential health care facilities provide a vital community
service for those who require personal care service by assuring
them a safe physical environment in which to live.

The standards at N.J.A.C. 8:43-2 were developed so as to
provide a type of facility which will provide shelter for resi-
dents who require supervisory care. The Residential Health
Care facility provides a vital community service substituting
for the actual home of the person who requires shelter, per-
sonal care and services. It fills a specific need and renders a
public service of great importance. These facilities furnish to
four or more adult persons, unrelated to the owner, assistance
and services beyond food, shelter and laundry.

A review of the subchapter follows:

N.J.A.C. 8:43-2.1 describes the importance of a site loca-
tion for a facility.

N.J.A.C. 8:43-2.2 provides guidelines for the type of struc-
ture to be built.

N.J.A.C. 8:43-2.3 concerns approval from local municipal-
ities and submission of floor plans.

N.J.A.C. 8:43-2.4 specifies that a conference shall be held
with facility surveys and licensing to discuss the building un-
der construction.

N.J.A.C. 8:43-2.5 details inspection of the building by the
Department of Health.

N.J.A.C. 8:43-2.6 sets standards for building occupancy.

N.J.A.C. 8:43-2.7, 2.8 and 2.9 sets standards for resident
bedrooms, toilets, baths, living and recreation rooms.

N.J.A.C. 8:43-2.10, 2.11, and 2.12 sets standards for din-
ing room, corridors, stairways and storage space.

N.J.A.C. 8:43-2.13, 2.14, 2.15 and 2.16 sets standards for
heating, lighting, ventilation and physical maintenance.

The prospective applicant and licensed residential health
care facility operator is required to be thoroughly familiar
with all of these rules and standards.

These codes and standards over the years have been simpli-
fied and written in more specific language to make the regula-
tions more functional, economical and realistic. The changes
that have been adopted previously have stressed the fire safety
and protection of the residents such as providing an automatic
sprinkler system for all facilities of licensed for 20 or more
beds.

The Department reviewed and evaluated the standards to
assure that they met all the criteria for protection and safety
of the resident in these facilities. These standards have re-
sulted in the construction of more efficient and fire safe
facilities and are proposed without amendments.

At the present time, the Federal government is studying the
possibility of reimbursement of care in these facilities. These
existing regulations would at this time meet the proposed
criteria for construction.

These facilities and the building requirement standards
which maintain safety are a vital part of the health care
system. Patients residing in nursing homes but no longer
needing this type of care would be able to relocate in residen-
tial health care facilities with a lower cost. This would in turn
free beds in nursing homes which would be able to accept
patients from the hospital who do not require acute care and
would therefore reduce the cost to the payors.

(CITE 16 N.J.R. 326)
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Social Impact

N.J.S.A. 26:2H-1 as amended recognizes as public policy
of the State that health care services in residential health care
facilities of the highest quality in well constructed structures
which efficiently provided and properly utilized are of vital
concern to the public.

Residential Health Care Facilities provide an alternative for
those citizens who require personal care supervision which
cannot be provided in their own home. These facilities main-
tain a home-like atmosphere in recognizing the individual’s
right to have his personal interests, dignity, and self respect
safe guarded.

The current social condition toward de-institutionalization
of patients to a more home life atmosphere and the role of
residential health care facility has become more important as
an alternative to the more costly skilled nursing facility where
many of these residents are forced to remain because of the
unavailability of space at this lower level of care.

The New Jersey Department of Health has the responsibil-
ity to provide for the protection and promotion of healith for
all inhabitants of the State. In addition, it has the responsibil-
ity to provide to its citizens the best possible care at the lowest
price.

The Department conducted an internal review of N.J.A.C.
8:43-2 prior to this notice for readoption. In this review it was
determined that the rules adequately and reasonably provide
the ability to implement the codes and standards necessary to
provide a fire safe environments to the residents in such facili-
ties. .

The rules since their original adoption have provided a
beneficial social impact by insuring citizens that the design
and construction of facilities are monitored to insure that the
construction of Residential Health Care Facilities will provide
quality of care in a safe environment.

Economie Impact

The Residential Health Care Facility is an economically
feasible method providing health care to persons who require
personal care and services at a reasonable cost. Since there is
not any third party reimbursement except Social Security
funds at approximately $11.00 a day, it is imperative to keep
the cost of these facilities minimal to make them available to
the needy citizens of the State.

These uniform standards eliminate unnecessary and dupli-
cative regulations, and are expected to increase the cost-effec-
tiveness of providing this service. Therefore, quality care will
be enhanced at no increase in cost.

Existing facilities that complied with physical plant stan-
dards as previously adopted would be considered as meeting
these standards thus relieving these facilities of the need for
additional expenditure.

If these standards were not readopted the State would be
without any physical plant standards for Residential Health
Care Facilities and facilities would no longer be mandated to
provide a fire safe environments for their residents.

Governmental agencies would then be required to place
residents in higher level of care institutions in order to insure
their safety. This higher level of care would cost more and
would create an economic hardship on the residents, their
guardians or the taxpayers through having to pay the in-
creased costs.

Full text of the proposed readoption can be found in the
New Jersey Administrative Code at N.J.A.C. 8:43-2.
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(a)

HEALTH PLANNING AND RESOURCES
DEVELOPMENT

Standards for Hospital Facilities
Physical Plant

Proposed Readoption: N.J.A.C. 8:43B-3

Authorized By: J. Richard Goldstein, M.D., Commis-
sioner, Department of Health (with the approval of
Health Care Administration Board).

Authority: N.J.S.A. 26:2H-1 et seq., specifically
26:2H-5.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Joseph A. DiCara, Chief

Health Facilities Construction

and Monitoring Program

Department of Health

CN 360

Trenton, New Jersey 08625
The Department of Health thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). The adoption
becomes effective upon acceptance for filing of the notice of
adoption by the Office of Administrative Law.

This proposal is known as PRN 1984-71.

The agency proposal follows:

Summary

The Department of Health was granted the authority via
N.J.S.A. 26:2H-1 to develop physical plant standards in order
to license hospitals and mect minimum requirements for con-
struction and fire safety elements. The basic need for physical
plant standards was not to jeopardize the health and safety of
the patients.

Prior to the Federal reimbursements for health care services
under the Medicare and Medicaid program, the Department
of Health’s standards were written in very general terms
which left the designer with no clear cut guidelines on stan-
dards. Since the Federal government at that time issued stan-
dards and regulation, the Department of Health in order to
make health care facilities in New Jersey eligible for reim-
bursement of these funds had to pass codes and standards at
least equal to the minimum Federal requirement.

The standards for physical plant construction follows:

N.J.A.C. 8:43B-3.1 specifies that building standards shall
comply with the United States Public Health Service and New
Jersey Standards for Hospital Construction.

N.J.A.C. 8:43B-3.2 concerns standards for fire protection
and safety.

N.J.A.C. 8:43B-3.3 and 3.4 specify standards for lighting,
ventilation and heating.

N.J.A.C. 8:43B-3.5 and 3.6 specify standards for mainte-
nance, sanitation, pathological and infectious waste disposal.
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These codes and standards have been over the years simpli-
fied and written in more specific language to make the regula-
tions more functional, workable and realistic. The changes
which have been adopted over the years have stressed fire
safety and protection of the patients. These rules have been
amended in order to comply with the adoption of new Federal
requirements for reimbursement and to comply with the State
Uniform Construction Code. In addition the design of facili-
ties was planned for a more efficient functional layouts with
the emphasis on cutting operational cost and construction of
wasted space in Health facilities.

This readoption notice is required due to the ‘‘Sunset®’
provision of Executive Order No. 66 which mandates the five
year automatic expiration of regulation. The Manual of Stan-
dards for Hospitals, N.J.A.C, 8:43B-3 Physical plant, expired
February 1, 1984. The Department reviewed and evaluated
the standards to assure that they met all current Federal re-
quirements so as not to jeopardize the loss of any revenue
from Federal reimbursement.

These rules with all previous amendments have resulted in
the construction of more efficient health facilities which will
provide better care for the patient. These rules are necessary
and adequately spell out the purpose for which they were
originally promulgated since a great deal more planning is
being done before a construction project is initiated therefore
avoiding in many cases the duplication of services.

Social Impact

N.J.S.A. 26:2H-1 as amended recognizes as public policy
of the State that hospitals and related health care services of
the highest guality in well constructed facilities which effi-
ciently provide and properly utilize at a reasonable cost are of
vital concern to the public health.

Questions from providers of care, architect and engineers
regarding the standards and interpretation of standards
should be more easily answered due to flexibility of these
standards and will give more initiative to health care profes-
sionals to provide quality care to patients.

The New Jersey State Department of Health has the respon-
sibility to provide for the protection and promotion of the
health for all inhabitants of the State. In addition it promotes
the financial solvency of hospitals and contains rising costs of
health care services and assures that health care facilities meet
all the codes and standards in order to receive Federal reim-
bursement under medicare/medicaid. It is also important to
reduce cost of health care construction by decentralizing serv-
ices not necessary to be in the core hospital.

The Department conducted an internal review of the rules
prior to this notice for readoption. In this review it was
determined that the rules adequately and reasonably provide
the ability to implement the codes and standards necessary to
provide fire safe environment to the patients.

In the event this subchapter is not readopted it would se-
verely jeopardize the Department’s ability to protect the
health, safety and general well being of the patients who are
admitted to hospitals.

These rules since their original adoption have provided a
beneficial social impact by insuring New Jersey citizens that
the design and construction of facilities is being monitored
which ensures quality of care in a safe environment.

The standards which are being proposed for readoption are
in conformance with Federal requirements to insure reim-
bursement under the Medicare-Medicaid program.

(CITE 16 N.J.R. 327)
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Economic Impact

These rules have a great economic impact on the entire
hospital system in New Jersey since without the readoption of
these standards the Department would jeopardize to health
care facilities the receiving of Federal medicare-medicaid re-
imbursement for the patients served which amounts to in
excess of one billion dollars annually to New Jersey hospitals.

The economic impact of the original standards when
adopted still prevails today due to the reimbursement mecha-
nism. There have been no changes in the Federal requirement
since the rules were adopted and therefore no new require-
ments for physical plant. Therefore this subchapter is being
adopted with no changes.

Existing facilities that comply with physical plant standards
and earlier edition of the Life Safety Code would be consid-
ered as meeting these rules thus relieving these facilities of the
need for additional expenditure without any adverse effect on
patient safety.

With these rules the facilities presently have the option of
providing equivalent means of compliance with these codes
and standards and would therefore save a great deal of con-
struction dollars by utilizing existing plants with minor reno-
vations.

In addition these rules are in compliance with the construc-
tion regulations concerning health care facilities as promul-
gated by the State Department of Community Affairs which
administers the State Uniform Construction Code.

If this subchapter were not readopted the State would be
without any physical plant standards for hospitals and facili-
ties could be built not meeting any codes and standards and if
not in compliance would not receive Federal reimbursement.

Full text of the proposed readoption can be found in the
New Jersey Administrative Code at N.J.A.C. 8:43B-3.

HUMAN SERVICES
(a)

DIVISION OF PUBLIC WELFARE

Public Assistance Manual
Child Support Program

Proposed Repeal: N.J.A.C. 10:81
Appendix D
Proposed New Rule: N.J.A.C. 10:81-11

Authorized By: George J. Albanese, Comimissioner,
Department of Human Services.

Authority: N.J.S.A. 44:7-6 and 44:10-3 Title IV-D of
the Social Security Act, 45 CFR Part 232, 45 CFR
Chapter II1.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

(CITE 16 N.J.R. 328)
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Audrey Harris, Acting Director

Division of Public Welfare

CN 716

Trenton, New Jersey 08625
The Department of Human Services thereafter may adopt this
proposal without further notice (see N.J.A.C. 1:30-3.5). Pur-
suant to Executive Order No. 66(1978), this rule would other-
wise expire on May 3, 1984. The new rule becomes effective
upon publication in the Register of a notice of adoption.

This proposal is known as PRN 1984-100.

The agency proposal follows:

Summary

In accordance with the ‘‘sunset” provisions of Executive
Order No. 66(1978), the Department of Human Services pro-
poses to readopt N.J.A.C. 10:81, Appendix D, with amend-
ments. However, since the regulations in Appendix D should
be more appropriately codified as a subchapter in chapter
10:81, Appendix D is being proposed for repeal to be replaced
with a revised new rule codified as N.J.A.C. 10:81-11.

N.J.A.C. 10:81-11 is a compilation of regulations and pro-
cedures pertaining to the establishing of paternity and enforc-
ing child support obligations in accordance with P.L. 93-647
which established Title IV-D of the Social Security Act. Title
IV-D mandated certain changes in the eligibility requirements
of certain AFDC cases, based in part on parental deprivation.
The purpose of N.J.A.C. 10:81-11 is to provide county wel-
fare agencies (CWAs) with guidelines to facilitate the per-
formance of Title IV-D functions. Since the original passage
of Title IV-D, there have been additions and modifications to
the Child Support Program (CSP) which necessitated the
amendments to what is now Subchapter 11.

Because of the procedures set forth in N.J.A.C. 10:81-11,
counties are able to establish support obligations in order to
offset public assistance granted. The same services are made
available to non-public assistance cases with the intent to
maintain that status and provide potential saving to the
county. The continuation of the program expands the poten-
tial return on investment and/or savings to the program.

These regulations are under continual review by staff of the
Department’s Division of Public Welfare. The Division of
Public Welfare conducted an internal review and evaluation
of the rules prior to this proposal for readoption. After such
review of the rules, that agency determined the rules to be
adequate, reasonable, and responsive to the purposes for
which they were promulgated.

There have been several revisions to the rules since promul-
gation.

On August 18, 1977, pursuant to authority of N.J.S.A.
44:7-6 and 44:10-3, and in accordance with applicable provi-
sions of the Administrative Procedure Act, the Department
adopted revisions concerning enumeration and the child sup-
port and paternity program. An order adopting these revi-
sions was filed on August 22, 1977, as R.1977 d.307 and
became effective September 1, 1977.

On March 6, 1978, the Department adopted revisions con-
cerning incentive payments to CWAs for CSP collections. An
order adopting these amendments was filed and became effec-
tive on March 8, 1978, as R.1978 d.88.

On April 30, 1979, the Department adopted revisions con-
cerning good cause for refusing to cooperate in the establish-
ment of paternity and obtaining support. They clarified the
conditions under which an AFDC applicant/recipient may
refuse to cooperate with a CSP unit without incurring a pen-
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alty. An order adopting these amendments was filed and
became effective on May 3, 1979, as R.1979 d.171.

Proposed changes to N.J.A.C. 10:81 Appendix D include
the following:

N.J.A.C. 10:81-11.4, dealing with assignment of support
rights to the agency providing public assistance includes
changes in State law (N.J.S.A. 44:10-2) which now provides
that this be an automatic process upon application for assist-
ance. Persons receiving public assistance may not collect pay-
ments from both a CWA and receive direct child support, but
no longer need to complete a separate form to assign support
rights to the CWA; the assignment is incorporated in the
application form.

N.J.A.C. 10:81-11.5(k) proposes to change reporting re-
quirements to semi-annually rather than monthly in cases
involving claims of ‘“‘Good Cause’’.

N.J.A.C. 10:81-11.6 reflects changes in Federal financial
participation. The amount of incentive payment being re-
tained by the agency(s) enforcing and collecting child support
has been reduced by the Federal government from 15 percent
to 12 percent effective October 1, 1983. All reference to al-
mony has been removed.

N.J.A.C. 10:81-11.7(a)lviii includes the Tax Offset Pro-
gram established by the Omnibus Budget Reconciliation Act
of 1981 (P.L. 97-35).

N.J.A.C. 10:81-11.9(b) provides instruction for the use of
Form CSP-157 (Case Information Exchange Notice)} which
establishes information sharing between the public assistance
agency and the probation department enforcing the support
order.

N.J.A.C. 10:81-11.%(d)1 defines agency participation in the
consent process to establish paternity and/or obtain support.
This process has been initiated and refined by probation de-
partments and county courts.

N.J.A.C. 10:81-11.9(d)2i-ii describes blood testing proce-
dures for establishing paternity. This was never set forth in
the past and may be more frequently used because of the New
Jersey Parentage Act (P.L. 1983, Chapter 17).

N.J.A.C. 10:81-11.9(d)4 through 10 relieves the client of
responsibility for filing a paternity/non-support complaint
and gives the welfare agency the authority to do so on behalf
of the client. Subsequent sections define specific procedures in
cases with extenuating circumstances; i.e., parent is residing
out-of-state, incapacitated, bankrupt, or incarcerated.

N.J.A.C. 10:81-11.9(e) provides instruction for the use of
Form CSP-158 (Case Preparation Information Sheet) and its
incorporation into agency files.

N.J.A.C. 10:81-11.9(f) refines and modifies application for
collection of delinquent support by the Internal Revenue Serv-
ice (IRS), increasing the minimum amount coliectable to
$750.00 and clarifying the language.

N.J.A.C. 10:81-11.9(g) adds authorization to obtain infor-
mation from IRS master files and from tax returns. The
section specifies the State CSP Unit as the designated request-
ing agency; defines the data available, fees applicable, and
security requirements; and establishes request procedure.

N.J.A.C. 10:81-11.9¢h) sets forth procedures for the collec-
tion of delinquent support through offset of Federal tax re-
turns. Changes in Federal legislation and regulations necessi-
tated this change. Eligible cases are defined; required forms
are introduced and proper use is detailed. Submittal, deletion
and correction procedures are identified.

N.J.A.C. 10:81-11.9(i) sets forth procedures for collection
of delinquent support through offset of New Jersey State
Income Tax and Homestead Rebate. Eligibility requirements
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are defined. Submittal, deletion and correction procedures are
the same as the Federal process.

N.J.A.C. 10:81-11.9(j) adds detailed instruction for county
welfare agencies to provide services to non-public assistance
clients, including location and establishing of paternity and/
or support.

N.J.A.C. 10:81-11.11 provides CSP responsibilities in pur-
suing support when the income maintenance unit has deter-
mined the existence of good cause.

N.J.A.C. 10:81-11.12 provides instruction for notifying the
enforcing probation department of deletions, terminations,
suspensions and transfers, via Form CSP-157 (Case Informa-
tion Exchange Notice).

N.J.A.C. 10:81-1.13 through 11.15 expands the definition
and responsibilities of both the State and county Parent Loca-
tor Service.

N.J.A.C. 10:81-11.17 adds instruction concerning retention
and destruction of case records, including time frames for
retention and cross references pertaining to destruction.

Social Impact

The provisions of N.J.A.C. 10:81-11 require the establish-
ment of Child Support and Paternity Units. These Units are
responsible for locating parents who desert their dependent
children, establishing paternity for children born out of wed-
lock, establishing legal obligations for child support, and dis-
tributing collections made on behalf of families receiving pub-
lic assistance.

In FFY 1982, New Jersey located 30,245 absent parents,
established paternity for 9,647 children, and established
25,447 support obligations. During the same period, New
Jersey distributed AFDC child support collections totalling
$33,606,114. ;

Of an absent parent caseload approximating 320,000, there
are an estimated 86,000 non-public assistance cases. Coopera-
tion with program requirements is a condition of eligibility for
AFDC, while non-AFDC families may voluntarily apply for
child support services.

Without these procedures the issuance and distribution of
assistance would be made without provision for recovery. The
amendments presented at this time are made for the purposes
of updating obsolete information, eliminating redundant ele-
ments or outdated material, and improving presentation and
overall clarity. Failure to readopt these procedures would
hinder or preclude the provision of services.

Economic Impact

There is no impact on the recipients of public assistance
provided that the elements of cooperation are adhered to;
assistance will be granted even in cases where paternity and/or
support cannot be established. Proposed changes are expected
to impact positively on the administration of the program in
the form of more cost-efficient operations.

In each year since the inception of the program, support
collections have increased. Collections are expected to con-
tinue to increase with the implementation of the Tax Offset
Program. Failure to readopt the procedures could result in
potential loss of revenue.

Full text of the proposed repeal can be found in the New
Jersey Administrative Code at N.J.A.C. 10:81, Appendix D.

Full text of the proposed new rule follows.

(CITE 16 N.J.R. 329)
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SUBCHAPTER 11. CHILD SUPPORT AND

PATERNITY

10:81-11.1 Introduction

The regulations contained in this subchapter are applicable
to the AFDC program in New Jersey. P.L. 93-647 establishes
Title IV-D of the Social Security Act, which mandates proce-
dures for enforcing support obligations owed by absent par-
ents to their children, locating absent parents and establishing
paternity for children born out-of-wedlock. If any regulations
herein contradict or conflict with any previously published
portions of this manual, such material shall be superseded by
this subchapter, except as stated in N.J.A.C. 10:81-11.16(a)2.

10:81-11.2 Eligibility requirements

(a) In addition to the eligibility requirements contained in
N.J.A.C. 10:81-3 and 5, requirements for AFDC eligibility
shall include the following:

1. Social Security numbers: Applicants for AFDC (all seg-
ments) must provide Social Security numbers for all persons
for whom assistance is requested (see N.J.A.C. 10:81-11.3).

2. Assignment of support rights: AFDC-C and F appli-
cants or recipients as a condition of eligibility automatically
assign to the county welfare agency all rights to support from
the children’s absent parent(s) or any other person to which
the eligible children, or the applicant when he or she is in-
cluded in the eligible unit, may be entitled (sec N.J.A.C.
10:81-11.4).

3. Cooperation: The AFDC applicant shall be required to
cooperate in obtaining support to which members of the eligi-
ble unit are entitled (see N.J.A.C. 10:81-11.5).

(b) Child support and paternity regulations contained in
this subchapter are not required for the Cuban/Haitian En-
trant Program (CHEP) or the Refugee Resettlement Program
(RRP). Although county welfare agencies will not receive
incentive payments for amounts collected for individuals in
those programs, there is no bar to utilizing the methods herein
to ensure collection of child support.

10:81-11.3  Social Security numbers

(a) The AFDC applicant shall supply the CWA with the
Social Security number of each member of the eligible unit or
apply for a Social Security number for any such person who
does not already have one (see (c) and (¢e) below).

{b) Recording the Social Security number: The IM worker
shall record, in the appropriate spaces on Form CSP-158
(Case Preparation Information Sheet) or CODES Form 105,
as appropriate, and Form PA-1J (Application and Affidavit
for AFDC, MA, CPP, RRP, CHEP and Food Stamps) the
Social Security number of each person who is included in the
AFDC grant.

(c) Obtaining a Social Security number: The CWA shall
obtain a supply of Social Security Form SS-§5, sufficient to
accommodate all AFDC applicants who do not already have
Social Security numbers. Upon application or redetermina-
tion, such applicant/recipient shall be required to sign Form
SS-5. The IM worker shall complete Form SS-S on the basis
of information provided by the applicant/recipient. Com-
pleted forms shall be forwarded to the Social Security Admin-
istration; Enumeration Branch; 38 Courtright Street; Wilkes-
Barre, Pennsylvania, 18702. A copy of the $S-5 form shall be
retained in the case record, and a copy given to the client if so
requested.

1. Documentation of application for Social Security num-
ber: The IM worker shall record in the case record the date
upon which Form SS-5 was prepared.

(CITE 16 N.J.R. 330)
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2. Failure to obtain Social Security number: If any recipi-
ent has not obtained or applied for the appropriate Social
Security number by the time of redetermination, the CWA
shall declare such person ineligible. The needs of that individ-
ual shall be deleted in accordance with N.J.A.C. 10:82-2.4.

(d) Verification of Social Security number: If the IM
worker has reason to believe that the Social Security number
supplied by the AFDC applicant/recipient is erroneous, such
Social Security number shall be verified by means of Form
SS-5.

1. Documentation of request for verification of Social Se-
curity number: The IM worker shall record in the case record
the date upon which Form SS-5 was prepared.

(¢) Benefits pending issuance or verification of a Social
Security number: AFDC benefits shall not be denied, delayed,
or terminated pending issuance or verification of a Social
Security number so long as the applicant/recipient has com-
plied with the provisions of (a) through (d) above.

10:81-11.4 Assignment of support rights

(a) State law provides that application for or receipt of
AFDC shall automatically operate as an assignment to the
county welfare agency of any rights to support under titles 1V-
A and IV-D of the SSA, except in those cases in which the
only legally responsible relative is a member of the eligible
unit or is the incapacitated parent in an AFDC-C case.

(b) Purpose: Upon application for AFDC benefits, each
applicant/recipient assigns to the county welfare agency all
rights to support form the absent parent of the AFDC chil-
dren and any other legally responsible relative to which the
eligible unit may be entitled and includes any support obliga-
tion which has accrued at the time such application is exe-
cuted.

(¢) Applicability: The assignment of support rights applies
only to the AFDC program; it is not an eligibility requirement
for AFDC Medicaid Only, Cuban/Haitian Entrant Program,
or the Refugee Resettlement Program.

(d) IM worker’s responsibility: The IM Worker shall advise
the AFDC applicant/recipient that upon signing an applica-
tion (PA-1J) for AFDC he or she assigns to the county wel-
fare agency any rights to past due support and future support
and subsequent to its completion, he or she shall be responsi-
ble for informing the county welfare agency of any payments
which may be received either directly or through the proba-
tion department from an absent parent. Additionally, the
AFDC applicant/recipient shall be informed of his or her
cooperation responsibilities (see N.J.A.C. 10:81-11.5).

1. Referral to CSP Unit: The IM worker, at the time of
application for AFDC-C, shall complete the appropriate parts
of the CSP referral document and route this form to the
CWA/CSP Unit within two working days of issuance of an
assistance check.

i. Relationship to application process: The fact that eligi-
bility is not immediately established shall not delay routing of
the CSP referral document to the CSP Unit. However, when a
casc is determined ineligible the IM worker shall notify the
CSP Unit promptly.

ii. Direct support payments: The IV-A Unit shall treat as-
signed support payments retained in the current month as
income in determining need and amount of assistance pay-
ments.

iii. Overpayment resulting from direct support payments:
When a full grant has been issued, any support payments
received directly by the applicant/recipient shall upon receipt
be returned to the CWA/CSP Unit. If the support payment is
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not returned, it must be collected by the CWA/CSP Unit,
upon termination of the client from AFDC if not sooner.

iv. Termination or suspension of assistance: In the case of
termination or suspension of assistance the IM worker shall
concurrently send a copy of the adverse action notice to the
AFDC recipient and the CWA/CSP Unit (see N.J.A.C.
10:81-11.12). The CSP Unit shall be notified immediately if
assistance is continued pending or following a fair hearing.

10:81-11.5 Cooperation in establishing paternity and
obtaining support

(a) Cooperation in obtaining support and establishing pa-
ternity whenever necessary is a condition of eligibility for
AFDC for each applicant and recipient. The IM worker (and
supervisor) has responsibility for the determination of
whether or not good cause for refusal to cooperate exists.
This determination shall be based on evidence provided by the
client and on consultation, where appropriate, with the CSP
Unit.

(b) Notice to applicant or recipient: At the time of applica-
tion, the IM worker will explain to the client the requirements
for cooperation in connection with establishment of paternity
and collection of support. The worker shall also provide a
written notice (PA-46) of the client’s right to claim good cause
for refusal to cooperate. Should the client ¢claim to have good
cause for noncooperation or request further clarification, he
or she shall be given a further written notice (PA-47) describ-
ing the circumstances and evidence necessary for a finding of
good cause.

1. Acknowledgement of notice: The client and the IM
worker shall both acknowledge that the client received the
notice(s) by signing and dating two copies of Form PA-46
(and PA-47). One copy of each notice will be given to the
client and one placed in the case record.

(c) Cooperation requirements: Each applicant/recipient is
required to cooperate with the CWA/CSP Unit, probation
department, county prosecutor’s office and other child sup-
port agencies in the following:

1. Assisting in identifying and locating the parent of each
child for whom aid is requested;

2. Assisting in the establishment of paternity of each child
born out-of-wedlock for whom aid is requested;

3. Assisting in obtaining support payments for each indi-
vidual for whom aid is requested; and

4. Assisting in obtaining any other payments or property
due any individual for whom aid is requested.

(d) Cooperation explained: The term ‘‘cooperation” in-
cludes the following actions by the client:

1. Appearing at the offices of the appropriate child support
agencies as necessary to provide oral or written information,
or documentary evidence relevant to obtaining support, which
is known to, possessed by or reasonably obtainable by the
client;

2. Appearing as a witness at court or other hearings or
proceedings necessary to obtain support;

3. Providing information, or attesting to the lack of infor-
mation, under penalty of perjury; and

4. After receipt of a grant, paying to the CWA any child
support payments which are received directly from either the
absent parent or through the probation department.

(e) Good cause for refusal to cooperate: A client who
claims to have good cause for refusal to cooperate has the
burden of establishing the existence of a good cause circum-
stance.
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1. Client requirements: To establish good cause, the client
will be required to:

i. Specify the circumstances which he or she believes pro-
vide sufficient good cause for noncooperation;

ii. Corroborate the good cause circumstance; and

iii. If requested, provide sufficient information (such as
name and address, if known, of putative father or absent
parent) to permit an investigation.

2. Good cause circumstances: Only when one of the fol-
lowing circumstances exists will the CWA determine that the
client’s cooperation is against the best interests of the child
and there is good cause for refusal to cooperate:

i. The client’s cooperation is reasonably anticipated to
result in physical or emotional harm to the child for whom
support is to be sought;

ii. The client’s cooperation is reasonably anticipated to
result in physical or emotional harm to the parent or parent-
person of such nature or degree that it reduce such person’s
capacity to care adequately for the child; or

ili. Proceeding to establish paternity or collect support in
the particular case would be detrimental to the child because:

(1) The child was conceived as a result of incest or forcibie
rape;

(2) Legal proceedings for the adoption of the child are
pending before a court of competent jurisdiction; or

(3) The client is currently (for a period of not more than
three months) being assisted by a public or licensed private
social agency to decide whether to keep the child or relinquish
him or her for adoption.

3. Physical and emotional harm: Physical and emotional
harm must be of a serious nature in order to justify a finding
of good cause. A finding for good cause for emotional harm
may only be based upon a demonstration of an emotional
impairment which substantially affects the individual’s func-
tioning.

i. Anticipated emotional harm: When the good cause de-
termination is based in whole or in part upon anticipated
emotional harm to the child, parent or parent-person, the
CWA will consider the following:

(1) The present emotional state and the emotional health
history of the individual;

(2) The intensity and probable duration of the emotional
impairment;

(3) The degree of cooperation to be required; and

(4) The extent to which the child will be involved in the
paternity establishment or support collection activity.

(f) Proof of good cause claim: The applicant/recipient who
claims good cause must provide corroborative evidence within
20 days from the day the claim was made. In exceptional
situations, the CWA may allow a reasonable additional pe-
riod of time if it determines the client requires additional time
because of the difficulty of obtaining the evidence.

1. Corroborative evidence: The CWA will make a good
cause determination within 45 days of the date of the claim by
the client, based on the corroborative evidence suppiied by the
client, but only after it has examined the evidence and finds
that it actually verifies the good cause claim. The CWA will
make an entry in the case record regarding the decision and
will document the basis of its decision. The claim may be
corroborated by the following types of evidence:

i. Birth certificates or medical or law enforcement records
which indicate that the child was conceived as the result of
incest or forcible rape;

ii. Court documents or other records which indicate that
legal proceedings for adoption are pending before a court of
competent jurisdiction;
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iii. Court, medical, criminal, child protective services, so-
cial services, psychological or law enforcement records which
indicate that the putative father or absent parent might inflict
physical or emotional harm on the child, parent, or parent-
person;

iv. Medical records which indicate emotional health history
and present emotional health status of the child for whom
support would be sought; or, written statements from a men-
tal health professional indicating a diagnosis or prognosis
concerning the emotional health of the parent, parent-person
or the child for whom support would be sought;

v. A written statement from a public or licensed private
social agency that the applicant/recipient is being assisted by
the agency to resolve the issue of whether to keep the chiid or
relinquish him or her for adoption; and

vi. Sworn statements from individuals other than the appli-
cant/recipient with knowledge of the circumstances which
provide the basis for the good cause claim.

2. Additional information: If, after examining the corrob-
orative evidence, the CWA finds additional information is
necessary in order to make a good cause determination, it will
promptly notify the client, specifying the type of document
which is needed.

i. Upon request by the client, the CWA will make a reason-
able effort to obtain specific documents the client is not rea-
sonably able to obtain without assistance.

3. Corroborative evidence not submitted or inadequate:

i. Claim based on client’s anticipation of physical harm:
The CWA will evaluate the good cause claim when the agency
believes the claim is credible without corroborative evidence
and such evidence is not available. A decision will be made
based on the client’s statement and the results of the investiga-
tion. This determination will be reviewed, approved or disap-
proved by supervisory personne! and the findings recorded in
the case record.

ii. Corroborative evidence insufficient for determination:
The CWA may further verify the good cause claim and, where
necessary for a final determination, conduct an investigation.
The investigation will include contact of the absent parent or
putative father. Prior to such contact, however, the client will
be notified so that he or she may:

(1) Present additional corroborative evidence to make the
contact unnecessary;

(2) Withdraw the application for assistance or have the
case closed; or

(3) Have the good cause claim denied.

(g) Granting or continuation of assistance: If the client has
complied with the requirements of (f) above for providing
corroborative evidence, assistance shall not be denied, de-
layed or discontinued pending the determination of whether
or not good cause for refusal to cooperate exists.

1. Periodic review: Determinations of good cause which
are based on circumstances subject to change such as those
discussed in (e)2 above will be reviewed not less frequently
than at each redetermination. If the CWA determines that
circumstances have changed and good cause no longer exists,
it will rescind its findings and enforce the cooperation require-
ments delineated in (¢) above.

(h) Refusal to cooperate: If the CWA determines that no
good cause exists for the client’s refusal to cooperate, the
client shall be notified of the determination and given an
opportunity to cooperate, withdraw the application for assist-
ance, or have the case closed. The client shall also be advised
of his or her rights to a fair hearing to appeal this adverse
decision in accordance with N.J.A.C. 10:81-7.1(c).
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1. In the event of continued refusal to cooperate, the par-
ent or parent-person will be denied eligibility without regard
to other eligibility factors (see N.J.A.C. 10:82-2.4). Any aid
for which the child is eligible shall then be provided in the
form of protective payments (see N.J.A.C. 10:81-4.9). The
noncooperating parent or parent-person may not be named as
the protective payee. The appointment of a protective payee
may be appealed in accordance with provisions of N.J.A.C.
10:81-4.14.

2. If the CSP Unit determines that the client has refused to
cooperate and has not claimed good cause for that refusal, his
or her needs will be deleted from the assistance grant.

i. Inthe event the custodial parent is initially uncooperative
and later becomes cooperative, the needs of the custodial
parent will be deleted retroactively for the actual period of
noncooperation.

ii. In the event the custodial parent refuses to cooperate but
the CSP Unit is successful in its efforts, the needs of the
custodial parent will be deleted retroactively for the period
during which the refusal to cooperate frustrated the CSP
Unit’s efforts.

3. Maintenance of CSP effort: The deletion of the AFDC
parent or parent-person from the eligible unit shall not be
construed as a bar to continuing effort by the CSP Unit to
establish paternity or obtain support for the AFDC children.

(i) CSP interaction:

1. Review of CSP Unit: Prior to a final determination of
good cause for refusing to cooperate, the Income Mainte-
nance Unit will provide the CSP Unit an opportunity to re-
view and comment on the findings and will consider recom-
mendations from that unit. Additionally, the CSP Unit may
participate in any fair hearing resulting from a good cause
determination.

2. Notice to CSP Unit: If the CSP referral form has al-
ready been routed to the CSP Unit, the IM worker shall
promptly notify the CSP Unit that good cause has been
claimed. The worker shall also report promptly to the CSP
Unit as soon as a determination in the good cause claim has
been made and shall advise whether or not child support
enforcement may proceed without the participation of the
parent or parent-person (see (j) below).

(§) Enforcement without parent’s cooperation: When the
CWA makes a determination that good cause for refusal to
cooperate exists, it will also determine whether or not child
support enforcement and/or establishment of paternity can
proceed without risk of harm to the child or parent with
whom he or she lives if the enforcement or collection activities
do not involve their participation. This decision, with the
basis for the determination, will be recorded in the case rec-
ord.

1. CSP recommendation: The CSP Unit will be given the
opportunity to review the proposed determination and will be
notified promptly regarding the decision.

2. Notification of client: The client will be notified that
child support enforcement or establishment of paternity will
proceed without the client’s cooperation. The client may
choose to withdraw his or her application or have the case
closed. The client must also be advised of his or her rights to
appeal this decision in accordance with N.J.A.C. 10:81-
7.1(c).

(k) Record keeping: The CWA shall maintain records of
activities relative to good cause claims and shall make them
available for Federal or State review upon request. Form PA-
48, Summary of Good Cause Claims, shall be used for main-
taining records of activities connected with good cause claims.
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Form PA-48A, Report on Claims of Good Cause for Refus-
ing to Cooperate in Establishing Paternity and Securing Child
Support, shall be prepared semi-annually. It shall cover the
October-March and April-September report periods and must
be sent to the Division by April 15 and October 15, respec-
tively.

10:81-11.6 Incentive payment

(a) Twelve percent incentive: An amount equal to 12 per-
cent of all support collections shall be retained by the CWA
with the exception of those collections made on behalf of or in
conjunction with other jurisdictions (intrastate or interstate).

1. Support collection defined for the purpose of calculating
the 12 percent incentive shall include court ordered child sup-
port, court ordered alimony or spousal support collected in
conjunction with child support and voluntary support pay-
ments.

2. Incentive payments for collections on behalf of other
jurisdictions will be forwarded by that jurisdiction to the
appropriate agency. Accordingly, CWAs are to pay 12 per-
cent incentives to other CWAs within the State and calculate
incentive owed to appropriate out-of-state jurisdictions for
child support collections received from those jurisdictions, for
payment via the State IV-D Agency.

3. Incentive payments will be divided evenly between juris-
dictions when more than one jurisdiction within the State is
involved in the enforcement or collection of any child support
obligations. Incentives on collections processed through the
State CSP Unit will be divided evenly between the State and
local jurisdiction.

(b) Deduction of the incentive payments: The CWA will be
responsible for the calculation of incentive payments. Any
such payment shall be deducted from the Federal share of the
amount of support collected. All incentive monies retained by
the CWA will be deposited in the administration account.

10:81-11.7 Child support collection and establishment of
paternity under Title IV-D

(a) State agency responsibilities: The State Bureau of Child
Support and Paternity Programs, located in the Division of
Public Welfare, shall be the single organizational unit respon-
sible for the supervision of the administration of the Child
Support and Paternity Program. This unit shall be referred to
as the Bureau of CSP Programs.

1. Responsibilities of the Bureau of CSP Programs include
but are not limited to the following:

i. The coordination of activities involving CWA/CSP
Units, the county probation departments, county prosecutor’s
offices, the county adjuster’s offices (for URESA activity),
the county sheriff’s offices, the State Attorney General’s Of-
fice, and the Administrative Office of the Courts;

ii. The operation of the State Parent Locator Service
(SPLS) and the coordination of the local parent location
efforts;

iii. The transmittal of regulatory and procedural informa-
tion to the CWA/CSP Units;

iv. The supervision of the Child Support and Paternity
Program including monitoring activities;

v. Application to the U.S. Department of Health and Hu-
man Services for use of Federal courts with regard to the
collection of child support;

vi. The initiation of collection action through the U.S.
Secretary of the Treasury;

vii. Provision of technical aid to county agencies encoun-
tering problems;
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viii. The coordination of activities involving collection of
past due child support through Federal/State tax refunds.

10:81-11.8 Responsibilities of the CWA

(a) Each CWA shall maintain a Child Support and Pater-
nity (CSP) Unit.

(b) Staffing requirements: The CWA shall allocate and/or
hire staff for the CSP Unit in quantity sufficient to effectively
and efficiently carry out the provisions of N.J.A.C. 10:81-
11.9 and parent locator functions outlined in N.J.A.C. 10:81-
11.13 through 14. No CSP functions may be performed by
staff that also performs income maintenance or social service
functions. The CWA must maintain a separate line of author-
ity for CSP staff. Exceptions may be granted to the staff
separation requirement if it can be documented that such
separation is not administratively feasible in sparsely popu-
lated counties. Approval for such exception must be granted
by the Director of the Division of Public Welfare and the U.S.
Department of Health and Human Services.

10:81-11.9 Responsibilities of the CWA/CSP Unit

(a) This unit shall be responsible for taking appropriate
action to locate absent parents, to establish paternity and/or
secure child support due AFDC recipients; for referral of
cases, when the whereabouts of the absent parent is unknown,
to the State Parent Locator Service; and for providing services
for location, filiation and obtaining support for non-public
assistance persons.

(b) Notification to remit support payments to the CWA-
Form CSP-157, Case Information Exchange Notice:

1. Purpose: All support rights due AFDC-C recipients are
assigned to the CWA and paid through the appropriate
county probation department. Form CSP-157, Case Informa-
tion Exchange Notice, shall be used to facilitate notification
to the county probation department.

2. Completion and routing of Form CSP-157: Form CSP-
157 must be completed in duplicate by the CSP Unit for any
case in which a court order for child support exists and the
beneficiary listed is someone other than the CWA. The origi-
nal of this form shall be immediately forwarded to the appro-
priate probation department responsible for collection of the
support order and the copy placed in the CSP Unit’s case file.

3. Appropriate probation department defined: The appro-
priate probation department shall be defined as the probation
department which is currently collecting support payments for
the AFDC recipient pursuant to a court order or in direct pay
cases the probation department in the county in which the
absent parent resides.

4. Return receipt of Form CSP-157 from the probation
department: Upon return receipt of Form CSP-157 from the
county probation department, the CWA/Fiscal Unit shall be
notified to initiate an account.

(c) Investigative interview: In cases where a court order
does not exist and sufficient current information is not al-
ready available, the CSP Unit shall arrange for an interview
with the AFDC recipient no later than 10 working days after
receipt of the referral document.

1. Purpose of interview: The purpose of the interview shall
be to obtain any information which may be necessary to assist
the CSP Unit in the establishment of paternity and/or support
and/or in its search for an absent parent (see N.J.A,C, 10:81-
11.13 through 14). Such information shall be recorded in the
case record (see (e)5 below).

2. Action resulting from the interview:
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i. If the information provided by the AFDC recipient is
sufficient to warrant legal action, such action shall be taken in
accordance with (d) below.

ii. If the AFDC recipient refuses to cooperate (sce
N.J.A.C. 10:81-11.5), the CSP Unit shall immediately contact
the IM worker and such recipient’s needs shall be deleted
from the grant, subject to the requirements of adverse notice
(see N.J.A.C. 10:81-7.1(k)).

ili. If the probation department refers an AFDC parent or
parent-person to the CSP Unit for refusal to cooperate (see
N.J.A.C. 10:81-11.5), the CSP Unit shall conduct an inter-
view with such client to ascertain if there exists actual refusal
to cooperate, the CSP Unit shall proceed in accordance with
(c)2ii above. If it is determined that such person has cooper-
ated, any pertinent information shall be forwarded to the
probation department.

(d) Legal action taken by the CSP Unit: If the CSP Unit
collects information sufficient to locate the absent parent,
legal proceedings shall be initiated for the purpose of estab-
lishing paternity and/or obtaining support.

1. Consent process: For all cases in which sufficient infor-
mation is available to initiate proceeding for the purpose of
establishing paternity and/or obtaining support, a consent
order will be attempted in accordance with individual county
procedures.

i. Purpose: The consent process is to facilitate time effi-
cient and cost effective methods to establish paternity and/or
support orders.

ii. Definition: The consent process is a conference between
the plaintiff and the defendant before a hearing officer, to
agree to a specific amount of child support based on an
approved support formula, to be paid through the appropri-
ate probation department.

iti. Results: If paternity is acknowledged and/or support is
agreed upon, an order is established and forwarded to the
appropriate court for review and approval by the judge.

2. Filiation proceedings: With regard to cases in which
paternity has not been acknowledged, the CSP Unit shall file
a complaint to establish paternity in a court of competent
jurisdiction.

i. Blood test scheduling: If paternity is denied and the court
orders blood tests, the CWA/CSP Unit shall schedule the test
at the appropriate facility.

ii. Payment for blood test: The CWA/CSP Unit shall have
the court stipulate that the defendant is responsible for pay-
ment of the blood test. The only exceptions would be for the
following reasons:

(1) The court specifies that the defendant is not financially
responsible, if he is excluded.

(2) The defendant has been declared indigent by the court.

(A) Note: Defendant can be held liable for the cost in cases
where he is found indigent, for possible future payment.

iii. Legal proceedings waived: Filiation proceedings may be
waived in any case involving incest or forcible rape, or in any
case in which legal proceedings for adoption are pending, if,
in the judgment of the CWA, it would not be in the best
interest of the child to establish paternity.

iv. Order of filiation: If the court finds that the person
charged is the father, an order of filiation is made which also
specifies the support to be paid by the father for the mainte-
nance of the child.

v. Refusal or inability to identify father: In cases where the
mother refuses, or claims inability, to reveal the identity of
the reputed father, a complaint may be filed naming the
defendant as follows:
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(1) ““John Doe, reputed father of (name of child) said
name John Doe being fictitious”. Such a complaint must be
accompanied by the affidavit of inquiry made by the CWA
director or duly authorized representative, stating the moth-
er’s refusal or inability to identify the reputed father and that
other diligent inquiry has failed to reveal the identity. The
court may then hold an examination of the mother who with-
held disclosure of the name of the reputed father. If she
refuses to cooperate, the court may hold her in contempt.

(A) Normally after such a complaint is filed and an exami-
nation held as required for disclosure or identity of the re-
puted father, a warrant will be issued against the reputed
father so that when he is personally served, he may be subject
to the jurisdiction of the court. This is followed by a hearing
where testimony is given by the parties, on the basis of which
the court decides the issue of paternity.

vi. Order of filiation denied: If a court of competent juris-
diction denies an order of filiation against an individual, the
CSP Unit shall take no further action with regard to that
alleged absent parent, except for appeal of the decision of the
court, if warranted.

3. Support proceedings: In cases where paternity has been
legally established through marriage and an agreement cannot
be reached at the consent conference, a nonsupport complaint
shall be filed in a court of competent jurisdiction.

4. Filing of complaint: The applicant/recipient is not re-
quired, as a condition of eligibility for assistance, to sign a
complaint to establish paternity or obtain support. Such com-
plaints shall be filed in the name of the CWA by the director
or his or her authorized representative. Whenever possible,
the complaints should be filed in the name of both the CWA
and the client to ensure continuation of the court action
should the client’s assistance be terminated.

5. Treatment of cases in which the absent parent resides
out-of-state: In cases where the absent parent resides out-of-
state, proceedings to establish paternity and/or secure child
support shall be in accordance with the Uniform Reciprocal
Enforcement of Support Act (1968)(URESA). The CWA shalil
file a URESA nonsupport complaint in accordance with indi-
vidual county procedure (see (d)4 above).

6. Treatment of cases in which the absent parent is incapac-
itated: In cases where it has been verified that the absent
parent is permanently disabled, the case shall be processed in
the routine manner for obtaining or enforcing a court order,
thus ensuring periodic financial evaluation.

7. Treatment of cases in which bankruptcy has been de-
clared: The discharge of any child support obligation in bank-
ruptcy proceedings conducted under Title 11 of the U.S. Code
is prohibited. Therefore, cases in this category shall be
brought to the attention of the county probation department
for appropriate action.

8. Treatment of cases in which the absent parent is incar-
cerated and involved in a work release program: If the absent
parent is incarcerated in a prison that has a work release
program, the CWA shall notify the work release coordinator
that the prisoner is liable for child support.

9. Treatment of case in which the absent parent is de-
ceased: In cases where the absent parent is deceased, verifica-
tion of death must be obtained and a copy of the death
certificate placed in the IV-D file. The case shall be designated
as a closed IV-D case for statistical purposes.

10. Treatment of a case in which the absent parent is in the
military: In cases where the absent parent is serving in the
military, formal legal proceedings should be initiated (see (d)1
through 5 above).

NEW JERSEY REGISTER, TUESDAY, FEBRUARY 21, 1984



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

i. If the absent parent is temporarily stationed out of the
country and New Jersey does not have reciprocity with the
particular country, the absent parent’s commanding officer
shall be contacted to obtain a voluntary admission of pater-
nity and/or a military allotment for child support.

ii. In cases where the absent parent is serving in the military
and there is a valid court order under the jurisdiction of a
probation department within the State, a request for an allot-
ment shall be made through the appropriate probation depart-
ment, provided the absent parent has failed to make payments
equal to the support payable for two months or longer.

(e) Documentation by the CSP Unit-Form CSP-158, Case
Preparation Information Sheet:

1. Purpose: The Case Preparation Information Sheet,
Form CSP-158, shall be used to record all identifying infor-
mation concerning the client, that absent parent and the chil-
dren of the absent parent, and as a referral to the Intake Unit
for initiation of legal action.

2. Completion of Form CSP-158: A Form CSP-158, Case
Preparation Information Sheet, shall be completed in dupli-
cate for each absent parent.

3. Routing of Form CSP-158: In cases where there is a
valid address for the absent parent, the original of form CSP-
158 shall be forwarded to the appropriate agency for initiation
of legal action. A copy shall be retained in the CSP case file.

4. Return receipt of Form CSP-158: Upon return receipt of
CSP-158, a copy shall be forwarded to the CWA /Fiscal Unit
to initiate an account if appropriate. The disposition of the
case shall be noted in the CSP case file.

5. CSP case record: Separate CSP case records shall be
maintained for all AFDC cases referred to the CSP Unit. This
regulation does not necessarily require a separate case folder
but at a minimum, income maintenance records and CSP
records must be physically segregated within the containing
binder.

i. Purpose of CSP case record: The purpose of the CSP
case record is to compile, in one easily accessible location, all
information relevant to CSP activities.

ii. The CSP case record shall contain the following infor-
mation as applicable to each case:

(1) The referral from income maintenance to the CSP Unit
for each AFDC applicant/recipient or an application for
those individuals requesting nonpublic assistance (NPA) serv-
ices.

(2) A copy of the Case Preparation Information Sheet,
Form CSP-158.

(3) A record of any contact with the AFDC applicant/
recipient or NPA individual. The date and reason for contact,
and the result thereof shail also be documented.

(4) A record of any contacts with the absent parent, the
date and reason therefore, and the results of such contacts.

(5) A record of efforts to utilize local locate sources, in-
cluding dates and results of these efforts.

(6) A record of referral to the State PLS, including the
dates and results of such referral.

(7) A record identifying the court order.

(8) A record of communications to and from the Bureau of
CSP Programs or any other CSP agency.

(9) A record of communications to and from income main-
tenance staff concerning the case.

(10) A record of deletions, terminations, suspensions or
transfer of case/individual, the date and the reason for such
action.

iii. Legal proceedings waived: If legal proceedings are
waived in accordance with (d)2iii above, that fact shall be
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noted in the CSP case record and no further action shall be
taken by the CSP Unit.

(f) Application for IRS collection: Application for full col-
lection by the IRS may be made only in those cases which
involve a delinquent amount of a child support obligation
under the order of a court of competent jurisdiction. Appli-
cants/recipients of AFDC may be eligible for this service
under Section 402(a)26 of the Social Security Act and 45 CFR
232.11 since the application for assistance assigns support
rights to the State. Under Section 454(6) of the Social Security
Act, non-AFDC families may also be eligible for this service
when a signed ‘‘Application for IV-D Services” is obtained
from the client.

1. Minimum amounts for IRS collection: Application for
collections by IRS may be made only when the delinquent
amount owed exceeds $750.00.

2. Fee chargeable to CWA: The CWA in the county in
which the application was initiated (whether for AFDC or
non-AFDC case) will be billed a collection fee of $122.50 for
each application certified by DHHS.

3. Frequency of application: No application for certifica-
tion can be made within six months of a previous application
in the same case except to correct an error or to make an
adjustment to a prior application.

4. Approval or disapproval of application: If the Bureau of
CSP Programs approves the application, it will then be sub-
mitted to the DHHS Regional Office of Child Support En-
forcement, which will approve or disapprove the application.
The CWA or county probation department (CPD) will be
notified, in writing, by the Burcau of CSP Programs with
regard to approval or rejection of the application.

5. Diligent effort to collect delinquent child support: The
focal CWA/CPD 1V-D Unit must first make diligent and
reasonable efforts to collect the delinquent amounts utilizing
the State collection mechanisms. These efforts should include,
among others, appropriate steps to locate the delinquent sup-
port obligor, to ascertain that person’s current or last known
employer, and to locate and levy against that person’s assets.

6. Form CSP-109, Application for IRS Collection: Appli-
cation for such services is made via Form CSP-109, Applica-
tion for IRS Collection of Child Support. Applications may
be submitted by the director of the CWA or his or her desig-
nee, or the chief probation officer or his or her designee.
Certification and authorization of pertinent court order infor-
mation and arrearage amounts must also be signed by the
chief probation officer or any individual so designated by the
chief. The application shall be submitted to the Bureau of
CSP Programs and a copy retained in the case record.

(g) Access to IRS data for child support enforcement:
Upon written request, the IRS is authorized to disclose indi-
vidual income tax return information to state and local child
support enforcement agencies. The State CSP Unit has been
designated the single State unit responsibie for requesting
information and ensuring adequate safeguards against wrong-
ful disclosure in accordance with Federal requirements. Rec-
ords that may be accessed include master file information and
tax return information.

1. Master file information: This information includes filing
status, dollar amounts, nature of income, and the number of
dependents. The State will record this information and then
forward it to the requesting county.

2. Tax return information: This information includes gross
income, names and addresses of payers of income, and names
of dependent(s) claimed. The IRS will supply this information
only if it is not reasonably available from any other source.
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The State will attempt to verify this information through third
party sources. Only third party verification will be forwarded
to the requesting CSP Unit.

3. Fee chargeable to CWA: The fee to the CWA for master
file information is $.20 per name search and $2.65 per name
for tax return information. The CWA will be billed at the end
of each report quarter for the number of requests received by
the State Child Support Unit. These expenses are reimburs-
able at the 70 percent Federal matching rate.

4. Restrictions against use of IRS data: Tax information
disclosed to child support enforcement agencies shall not be
used in litigation and shall not be divulged to third parties.

5. Security requirements: The Federal Government has is-
sued the following security requirements for IRS tax informa-
tion.

i. Minimum security required will be that of a locked con-
tainer stored in a room that is locked when not in use and
located in a building that is either locked or under security
guard protection when not occupied. No more than two au-
thorized personnel are permitted to have keys or the lock
combination of the container. Only authorized personnel may
be allowed access to the tax information on a ‘‘need-to-
know”’ basis.

ii. An access list of persons authorized to process and re-
quest IRS data must be submitted to the New Jersey Bureau
of Child Support and Paternity Programs (State CSP Bureau)
before any information can be released. Access to areas where
IRS information is stored or processed must be controlled to
the degree that unauthorized personnel, to include janitorial
staff, must be escorted there by an authorized individual
during non-working hours. Locks or combination to the se-
curity container must be changed yearly or upon departure or
reassignment of authorized personnel. When written material
containing IRS data is no longer needed, it must be returned
to the State CSP Bureau. No information provided by IRS
may be copied in any manner. Records must be maintained as
to the disposition of such material. Periodic inspections of
State and local facilities by the IRS will be conducted to
ensure that security precautions and confidentiality require-
ments are being met.

6. Unauthorized disclosure of information: It shall be un-
lawful for any officer, employee or agent, or former officer,
employee or agent of any state or any local child support
enforcement agency to disclose to any person, except as au-
thorized in this title, any return or return information ac-
quired by him or another person. Any violation of this para-
graph shall be a felony punishable by a fine in any amount not
exceeding $5,000, or imprisonment of not more than five
years, or both, together with the costs of prosecution.

7. IRS data request procedures: A request for IRS data is
accomplished by submission of CSP Form-122, Request for
IRS Master File Information, or CSP Form-123, Request for
IRS Return Information.

i. Completion of Form CSP-122: Form CSP-122 shall be
completed in duplicate and shall include the name(s) and
title(s) of the designated official(s) authorized to maintain IRS
master file data, the name(s) and title(s) of agency personnel
authorized access to IRS information, a signature of the agen-
cy’s director or designated representative, and the name, So-
cial Security number, and welfare case number (WCH#) (or
probation case number) for each case requested.

ii. Completion of Form CSP-123: Form CSP-123 shall be
completed in duplicate and shall include the name(s) and
title(s) of the designated official(s) authorized to maintain IRS
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return information, the name(s) and title(s) of agency person-
nel authorized access to IRS information, the signature of the
agency’s director or designated representative, the taxpayer’s
name, welfare case number (WC#) (or probation case num-
ber), address, SSN, and tax period requested. In addition, a
statement shall be included outlining the need for this request.

iii. Routing of Form CSP-122 and Form CSP-123: Forms
CSP-122 and CSP-123 shall be submitted in duplicate to the
State CSP Unit.

8. Documentation by CWA/CPD: The CWA/CSP Unit or
CPD 1V-D staff shall maintain individual records noting the
dates when the information was received, who received the
information, who had access to the information, and the date
the information was returned to State.

(h) Collection of delinquent child support payments
through offset of Federal income tax: Federal income tax
refunds shall be offset when court ordered child support pay-
ments owed to county welfare agencies are delinquent.

1. Eligible cases: Court ordered child support payment
must be at least three months in arrears and the delinquency
must total at least $150.00 to be eligible for Federal Tax
Refund Offset.

2, CWA responsibilities: CWA/CSP Unit shall be respon-
sible for submitting cases to the IRS Offset process where
child support or a judgment has been ordered payable directly
to the CWA by a court of competent jurisdiction via Form
CSP-152, Tax Refund Offset Data Form. The CPDs will be
responsible for submittal of those public assistance cases un-
der their supervision which meet the eligibility requirements.

i. Completion of Form CSP-152, Tax Refund Offset Data
Form: Form CSP-152 must be completed for each absent
parent to be submitted for IRS Offset in accordance with
instructions listed on the form. It should be noted that if the
absent parent is under multiple court orders, only one Form
CSP-152 should be completed.

ii. Completion of Form CSP-151, Batch Transmittal Tax
Refund Offset Form: A CSP-151 form will be completed to
transmit a batch of CSP-152 forms. Batches will include up to
25 cases. Each CSP-151 form must include a batch control
number. The batch control number must be three digits and is
to be prefaced with the submitting county’s local code as
outlined on Form CSP-152. Batches should be numbered con-
secutively (for example Atlantic: 001-001, 001-002, 001-003).

ili. Routing of Form CSP-152 and Form CSP-151: Forms
CSP-151 and CSP-152 are to be forwarded to the State CSP
Unit.

3. Automated submittal of cases for IRS Offset: Those
county probation departments that are automated may sub-
mit cases for IRS Offset via magnetic tape. Specifications for
magnetic tape layout will be issued annually.

4. Submittal date: The State CSP Unit must submit all
requests for collection annually by October 1 of each tax year
to the Office of Child Support Enforcement (OCSE).

5. Notification procedure for cases potentially eligible for
offset: All taxpayers submitted for offset against their Federal
income tax refund due to child support arrearages will receive
notification of the offset prior to the end of the current tax
year.

6. Inquiries or appeals pertaining to the offset: Taxpayers
will be notified that any inquiries or appeals regarding the
offset of their Federal income tax refund should be directed to
the State CSP Unit.

7. Update of cases submitted for offset: Necessary updates
(deletions or corrections) of cases submitted for offset, will be
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submitted via Form CSP-152 to the State CSP Unit. All
updates must be received by OCSE prior to December 15 of
the current tax year.

i. Completion of Form CSP-152; Deletions: If the original
arrearages figure submitted for offset has been paid in full,
the original amount of arrearage will be placed in ‘“‘amount
owed”’ (blocks 68 through 75) on Form CSP-152 and a *“D”’
will be placed in the ‘““Action Code”’ (block 80). A deletion
may be submitted immediately provided the arrears have de-
creased to 49 dollars or less.

ii. Completion of Form CSP-151; Deletions: Deletion
forms should be batched in the same manner as initial submit-
tals (see (h)2ii above). These batches should contain only
deletions and the batch transmittal must be identified as con-
taining only deletions by printing a large ‘‘D’’ above the batch
information area.

iii. Completion of Form CSP-152; Corrections: If the ar-
rears have been reduced since the original submittal of the
case, the new arrearage figure will be placed in ‘‘Amount
Owed’’ (blocks 68-75) of Form CSP-152 and a ““C’’ will be
placed in the ‘“‘Action Code’’ (block 80).

iv. Completion of Form CSP-151; Corrections: Correction
forms should be batched the same number as original submit-
tals (see (h)2ii above). These batches should contain only
corrections and the batch transmittal must be identified as
containing corrections by printing a large *‘C” above the
batch information area. Multiple corrections should be
tracked to ensure submittal of the most current information
possible.

(1) Note: Batches should be numbered sequentially in order
of submittal regardless of the type of batch.

v. Routing of Forms CSP-151 and CSP-152 for update:
Forms CSP-151 and CSP-152 are to be routed in the same
manner as original submittals (see (h)2iii above).

vi. Automated submittal of deletions and corrections for
IRS offset: Those counties that are automated and have sub-
mitted original request for offset via magnetic tape, will sub-
mit request for deletion or correction via magnetic tape in
accordance with annual instructions for tape layout.

8. Joint returns for cases submitted for Federal IRS tax
refund: In situations where a taxpayer and his employed
spouse have filed a joint return and the spouse is not responsi-
ble for the child support debt, the involved parties should be
referred to their nearest IRS Service office to complete a
1040X Form for a prorated refund. The parties should bring a
copy of their completed tax return and copies of all W-2
forms.

9. Interstate notification: In interstate cases, only the state
that has been assigned the support rights may request offset
of IRS refunds. The submitting state must inform the recipro-
cating state of the submittal and advise that state when a
collection is received so that accurate accounts can be main-
tained.

(i) Collection of delinquent child support payments
through the New Jersey State Income Tax/Homestead Rebate
(SOIL) Project: Delinquent child support payments owed to
the county welfare agency may be offset through the New
Jersey State Income Tax/Homestead Rebate (SOIL) Project.

1. Eligible cases: Cases with a minimum arrearage of
$25.00 may be submitted for offset under this program.

i. Note: Cases submitted under the Federal IRS Offset
Project should not be submitted under this program. Cases
submitted for the Federal Offset Project will automatically be
forwarded for offset under the SOIL Project.
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2. Submittal of eligible cases: CWA/CSP Unit shall be
responsible for submitting cases to the SOIL Project where
child support or a judgment has been ordered payabie directly
to the CWA by a court of competent jurisdiction. The CPDs
shall be responsible for submittal of those public assistance
cases under their supervision which meet the eligibility re-
quirements. Cases will be submitted via Form CSP-152.

i. Completion of form CSP-152, Tax Refund Data Form:
form CSP-152 shall be completed in the same manner used
when submitting for the Federal Tax Refund Offset (see (h)2i
above).

ii. Completion of Form CSP-151, Batch Transmittal Tax
Refund Offset Form: Form CSP-151 shall be completed in the
same manner used when submitting for the Federal Income
Tax Refund Offset (see (h)2ii above). Each batch should con-
tain only cases submitted for the SOIL Project and must be
indicated as such by printing a large ‘S’ above the batch
information area on the batch transmittal form.

(1) Note: Batches should be numbered sequentially, in or-
der of submittal, regardless of the type of batch.

iii. Routing Forms CSP-151 and CSP-152: forms CSP-151
and CSP-152 shall be routed to the State CSP Unit in the
same manner used when submitting for the Federal Income
Tax Refund Offset (see (h)2iii above).

3. Automated submittal of cases for collection of delin-
quent child support payments through the N.J. State Income
Tax/Homestead Rebate (SOIL) Project: Counties that are
automated may submit cases for State Income Tax/Home-
stead Rebate Offset via magnetic tape in accordance with
specifications issued annually.

4. Submittal date: The State CSP Unit must submit all
requests for collection of delinquent child support through the
N.J. State Income Tax/Homestead Rebate (SOIL) Project
annually by January 1.

5. Additions for collections of child support payments
through Homestead Rebate: The State CSP Unit must submit
all additional requests for Homestead Rebate Offset annually
by June 1.

6. Notification procedure for cases potentially eligible for
offset of State Income Tax/Homestead Rebate: All taxpayers
submitted for offset against their State Income Tax/Home-
stead Rebate due to child support arrearages will receive noti-
fication of the offset from the Division of Taxation.

7. Inquiries or appeals pertaining to the offset: Taxpayers
will be notified that any inquiries or appeals regarding the
offset of their State Income Tax/Homestead Rebate should
be directed to the State CSP Unit. Taxpayers will have 35 days
from the date of the notice to appeal the offset.

8. Update of cases submitted for offset, State Income Tax
Refund/Homestead Rebate: Necessary updates (deletions or
corrections) will be processed in the same manner as cases
submitted for Federal Income Tax Refund Offset (see (h)7
above).

i. Note: Cases submitted should be identified as Offset of
State Income Tax Refunds/Homestead Rebate by printing a
large “‘S”’, in addition to the “D”’ for deletions or “*C’’ for
correction, on the CSP-151, Batch Transmittal Tax Refund
Offset Form.

9. Joint returns for cases submitted for State Income Tax
Refund/Homestead Rebate: In situations where the debtor
and his employed spouse may have filed a joint return and the
spouse is not responsible for this child support debt, a written
request for an appeal must be forwarded to the state CSP
Unit and must include taxpayer’s name, spouse’s name, and
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both Social Security numbers. This appeal will be referred to
the Division of Taxation for appropriate action.

(1) Title IV-D services available to non-public assistance
persons: Appropriate child support services are to be made
available to non-public assistance persons upon application
filed by such individual with the IV-D Agency. These services
shall include locating absent parents, establishing paternity
and securing support.

1. Form CSP-111, Application for Non Public Assistance
Child Support and Paternity Services: Non-public assistance
individuals requesting services from the CWA shall apply for
such services by signing Form CSP-111. This form shall be
executed in duplicate.

i. Purpose: In order for the CWA/CPD to obtain FFP for
non-public assistance child support and collection activities,
an individual must sign an application for such services.

ii. Routing of Form CSP-111: This form must be executed
in duplicate. The original shall be filed in the NPA applicant’s
case record and the duplicate given to the client at the time of
application.

2. Parent Location Services: NPA persons are entitled to
receipt of PLS services to the same extent and for the same
purposes as public assistance persons.

i. No active intrastate order: If no active intrastate order
exists, the parent locator service shall be utilized by the county
welfare agency to locate the absent parent for the purpose of
obtaining child support (see N.J.A.C. 10:81-11.14).

ii. Active intrastate support order: If an active intrastate
order exists, the county probation department charged with
enforcement of the order will be responsible for providing
parent locator service to the non-public assistance person.

3. Establishing paternity: Non-public assistance persons
are entitled to receipt of services regarding the establishment
of paternity to the same extent as public assistance persons.

4. Obtaining an order: Non-public assistance persons seek-
ing support payments shall be referred to the county intake
unit responsible for initiating consent conference.

5. Documentation of action taken by CSP Unit: All action
taken by the CSP Unit on behalf of a non-public assistance
person shall be documented in a CSP case file in accordance
with (e) above.

10:81-11.10 Fiscal record maintenance

The CWA shall be responsible for the maintenance of rec-
ords involving receipt of child support payments. Procedures
contained in Chapter IV of the Accounting Manual shall be
followed.

10:81-11.11 Good cause determination

(@) The CSP Unit shall not undertake the establish pater-
nity or secure child support when the unit has received notice
from the income maintenance unit that there has been a find-
ing of good cause for noncooperation (N.J.A.C. 10:81-11.5),
except as noted in N.J.A.C. 10:81-11.5(j)2.

1. Activities suspended: Upon receipt of notice from the
IM Unit that an applicant/recipient has claimed good cause
(see N.J.A.C. 10:81-11.5(i)2), the CSP Unit will, until noti-
fied of a final determination, suspend all activity in regard to
collection of support and/or establishment of paternity.

2. CSP activity without client participation: When there
has been a finding that good cause exists but the IM Unit
notifies the CSP Unit that child support enforcement may
proceed without participation of the applicant/recipient, the
CSP Unit will undertake to establish paternity or secure child
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support without involvement in any way of the applicant/
recipient (see N.J.A.C. 10:81-11.5())).

10:81-11.12 Notification of deletions, terminations,
suspension or transfer of case/individual

(a) In the case of termination, deletion or transfer, the
appropriate probation department shall be notified of such
action no later than 10 days after the effective date via Form
CSP-157, Case Information Exchange Notice. In the event of
a case suspension beyond three months, the appropriate pro-
bation department shall likewise be notified.

1. Completion and routing of Form CSP-157, Case Infor-
mation Exchange Notice: The appropriate section(s) of Form
CSP-157 shall be completed in duplicate and the original of
this form shall be forwarded to the appropriate probation
department responsible for collection of the support order
and the copy placed in the CSP Unit’s case file (see N.J.A.C.
10:81-11.9(b)(3).

2. Return receipt of form CSP-157: Upon return receipt of
Form CSP-157 from the probation department a copy shall be
forwarded to the CWA/Fiscal Unit, if appropriate, and a
copy shall be placed in the CSP case file.

10:81-11.13 Parent Locator Service

(a) The locating of absent parents for the purpose of estab-
lishing paternity and enforcing child support obligations is a
CWA responsibility. To fulfill this requirement, the CWA
shall establish a parent locator service within the CSP Unit to
perform parent locator services as described in N.J.A.C.
10:81-11.14.

1. The CSP Unit will conduct parent location activity in all
cases for which no court order exists. In cases where a court
order does exist, the probation department has responsibility
for parent location activities; however, it is recommended that
on cases where court ordered support is not being received the
CWA notify the probation department of the need for en-
forcement.

10:81-11.14 CWA Parent Locator responsibilities

(a) Form PA-450A, Parent Locator Request Form: Refer-
rals to the State PLS and Federal PLS for parent location
activity are accomplished via Form PA-450A.

1. Completion of Form PA-450A: When the whereabouts
of a parent is unknown, the CSP Unit shall complete a PA-
450A from information obtained during the investigative in-
terview and ensure that the six critical data elements described
in the data entry guide are completed.

2. Routing Form PA-450A: The CSP Unit shall immedi-
ately transmit PA-450As to the State PLS. Batches will con-
tain no more than 40 cases. Bundles should contain no more
than 20 batches.

3. Updated PA-450As: When additional location informa-
tion is obtained by the CSP Unit after the original Form PA-
450A has been forwarded to the State PLS, an updated Form
PA-450A shall be sent.

(b) Local investigation: The CSP Unit shall conduct a con-
current investigation with the State PLS in an effort to locate
the absent parent at the county level. The State PLS shall be
notified immediately if the absent parent is located after such
referral. If the investigation reveals additional location infor-
mation, such new information shall be forwarded to the State
PLS (see (a)3 above).

1. Sources: The following sources are to be used by the
CWA/CSP Units during its investigation, as appropriate. All
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of these sources may not be available in every county. This list
of sources is not exclusive.

i. Gas and electric utilities (regarding disconnections or
transfer of services);

ii. Telephone company;

iii. Neighbors and landlords;

iv. Last known employer of absent parent regarding:

(1) Current employment;

(2) Date and reason for termination;

(3) Social Security number;

(4) Address to which last W-2 form was mailed;

v. Friends of absent parent;

vi. Local post office for change of address;

vii. Absent parent’s relatives;

viii. Recipient’s relatives;

ix. Loan companies;

x. County court house records:

(1) Loan agreements;

(2) Mortgages;

(3) Real property ownership;

xi. Voter registration records;

xii. Local law enforcement agencies; and

xiii. Credit bureaus and credit reporting agencies.

(c) Inter-county cooperation requirement;

1. When an absent parent is believed to be in another
county within the State, the CSP Unit shall send a request to
such county’s CSP Unit for assistance in locating the parent.

2. The CSP Unit must take action (including contact of
sources enumerated in (b)1 above) as appropriate in response
to direct requests received from other counties within the
State when the requesting county has reason to believe that
the absent parent may be located in that county.

(d) Absent parent located at client’s address: If the absent
parent is located and is residing at the same address as the
client, an immediate referral from the CSP Unit to the appro-
priate IM Unit and the Fraud Unit is required. Such referral
shall be recorded in the CSP file and shall include the date and
reason for the referral.

|

10:81-11.15 State PLS

(a) The State PLS shall be responsible for absent parent
searches at the State agency level, coordination of interstate
location activities, and referrals to the Federal PLS.

1. Sources to be utilized by State PLS: The following
sources are to be utilized by the State PLS, as appropriate.
This list is not exclusive.

i. State Division of Motor Vehicles;

ii. State Division of Unemployment and Disability Insur-
ance;

iii. Records of public assistance agencies;

iv. Parent Locator Services of other states;
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v. Federal PLS;

vi. State Department of Treasury; and

vii. State Division of Correction and Parole.

2. Notification of results of State PLS efforts: The State
PLS will notify the CSP Unit immediately via Form PA-450A
and PA-450B Parent Locator Source Response Form, of in-
formation obtained on a case.

10:81-11.16 Disclosure of information

(a) The use or disclosure of information concerning appli-
cants or recipients of child support services is limited to pur-
poses directly connected with the administration of public
assistance as it relates to the establishment of paternity and
collection of child support.

1. Information concerning this program may be provided
in connection with:

i. Administrative requirements of the Child Support and
Paternity Program including Parent Locator activities;

ii. The administration of any Federal or federally assisted
program which provides assistance, in cash or in kind, or
services directly to individuals on the basis of need;

iii. Any investigations, prosecutions, criminal or civil pro-
ceedings conducted in connection with the administration of
this program.

iv. Probation department activities as they relate to the
Child Support and Paternity Program.

2. Nothing in this subchapter is to be construed to be in
conflict with the regulations on safeguarding information as
stated in N.J.A.C. 10:81-7.30 through 7.35.

10:81-11.17 Retention and destruction of case records

(a) Authorization: Each county welfare agency will retain
all material normally kept in the IV-D case folder for the time
periods indicated below. At the expiration of such time period
the Child Support and Paternity Unit may, at its option de-
stroy records in accordance with the retention period indi-
cated below, continuing to retain those portions as indicated
in (b) below. In permanent available archives, the CSP Unit
will retain information showing the date and manner of de-
struction of each ““‘IV-D case folder’’ destroyed.

1. NOTE: “IV-D case file’’ can be construed to mean the
referral document from the I'V-A Unit, and any and all other
documents and information relevant to the client and the
absent parent(s).

(b) Retention periods:

1. No arrears owed to CWA ““Closed Case’’: In destroying
records in which no arrears are owed in the court order, the
CSP Unit should provide for the permanent retention of in-
formation by which to assure itself in the future of the ab-
sence of any claim and the reason(s) therefore.

CASE FOLDERS

RETENTION PERIOD

i. Absent parent has died during
which period a court order for
child support existed.

il. Client terminates her assistance
grant and no court order for
child support existed at any time.

ifi. Client terminated assistance grant

and all arrears owed to the CWA
have been satisfied.

Three and one-third (3 V3) years
after agency action or court action,
or all arrears have been satisfied.
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2. Reimbursement owing ‘‘Open Cases’’: In each instance
of unresolved “‘suits and claims’’ matters, open and unpaid
assigned support or unpaid arrearage amounts, retain all rec-
ords in each case until the question is resolved, then retain
accordingly.

PROPOSALS

CASE FOLDERS

RETENTION PERIOD

i. Client terminates assistance.

ii. Client is receiving an assistance
grant, order for support exists or
efforts are continuing to establish
an order for support.

Three and one third (3 13) years
after recovery of all arrearage owed
to the CWA is satisfied.

(¢} Requests for destruction of case records will be in ac-
cordance with N.J.A.C. 10:81-7.13(c).

(d) When disposal is authorized records must be destroyed
in accordance with N.J.A.C. 10:81-13(d).

INSURANCE
(a)

DIVISION OF ADMINISTRATION
Group Self Insurance

Hospital Workers’ Compensation Group Self
Insurance Regulation

Proposed New Rule: N.J.A.C. 11:15

Authorized By: Joseph F. Murphy, Commissioner, De-
partment of Insurance.

Authority: N.J.S.A. 17:1C-6(¢),
1983, c.376.

17:1-8.1 and P.L.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984, These submissions, and any inquiries about submissions
and responses, should be addressed to:

W. Morgan Shumake

Executive Director of Insurance

Department of Insurance

CN 325

Trenton, New Jersy 08625
At the close of the period for comments, the Department of
Insurance may adopt this proposal, with any minor changes
not in violation of the rulemaking procedures at N.J.A.C.
1:30-3.5. Upon adoption of these rules, a notice of the adop-
tion shall be published in the Register. The adopted rules shall
become effective upon publication of that notice of adoption
in the Register.

This proposal is known as PRN 1984-105.

The agency proposal follows:
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Summary

P.L. 1983, ¢.376 authorized hospitals licensed in this State
to pool their workers’ compensation liabilities through the
formation of self insurance groups. This proposal implements
that act by establishing criteria for: (1) the organization and
administration of such groups; (2) obligations of the group
and its members; (3) ways in which rates are established and
profits and losses distributed; and (4) methods to guard
against insolvency or financial deterioration. Many of the
recommendations contained in the Workers’ Compensation
Group Self Insurance Model adopted by the National Associ-
ation of Insurance Commissioners are incorporated in this
rule.

The proposal provides that each group must consist of at
least 10 hospitals and must obtain a certificate of approval
from the Commissioner of Insurance. In order to qualify for
a certificate, each group must submit an application on a
form prescribed by the Commissioner along with a non-re-
fundable fee. In addition to the application, the indemnity
and trust agreement, operating rules, agreements with the
administrator and any service organization as well as other
relevant documents must be submitted. Each group must have
a combined net worth of at least $1,000,000 and provide
security in a form and amount prescribed by the Commis-
sioner. The minimum security is $100,000 but the Commis-
sioner can vary the amount depending on the group’s size,
years in existence and other relevant factors. A fidelity bond
for the administrator must be provided and the group must
present confirmation of the availability of specific and aggre-
gate excess insurance. Any change in the information supplied
to the Commissioner in the application or other documents
must be reported within 30 days of the change.

To ensure the financial ability of the group to pay claims,
financial statements must be submitted to the Commissioner
at least annually. In addition, examination of each group’s
business affairs will be conducted at least once every three
years. Specific prohibition against certain inter-relationships
between an administrator and service companies is provided
as well as restrictions on the use of group funds. Each mem-
ber of a group becomes jointly and severally liable for any
claims against the group. Any deficiency must be assessed
within 30 days or the Commissioner can order it done. If the
deficiency is still not corrected than the group will be consid-
ered to be in financial deterioration enabling the Commis-
sioner to revoke the certificate of approval. Each group is
required to maintain rating information during its first five
years that is in accord with the uniform classification system,
uniform experience rating plan, and manual rates filed with
the Commissioner.
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Provision is made for the termination of a group or a
member’s participation in the group as well as revocation of
the certificate of approval.

Social Impact

It is anticipated that there will be little actual impact upon
the workers’ compensation system. Employees are assured of
payment of workers’ compensation benefits since group mem-
bers are jointly and severly liable for any workers’ compensa-
tion claims against members. However, by forming self insur-
ance groups, hospitals may collectively attain savings and
services not possible individually.

Economic Impact

Utilization of self insurance may produce greater savings
and cost efficiencies for hospital groups. Retention of invest-
ment income could benefit group members. Any substantial
savings could be expected to help in containing hospital oper-
ating costs.

Additional costs are expected to be associated with imple-
mentation and enforcement of this rule. However, they are
expected to be absorbed by the Department.

Full text of the proposed new rule follows.
CHAPTER 15

HOSPITAL WORKERS’ COMPENSATION
GROUP SELF-INSURANCE REGULATIONS

SUBCHAPTER 1. GENERAL PROVISIONS

11:15-1.1 Purpose

P.L. 1983, ¢.376, approved November 10, 1983, authorizes
10 or more employers licensed by the state as hospitals under
the Health Care Facilities Planning Act, N.J.S.A. 26:2H-1 et
seq., to apply to the Commissioner of Insurance, pursuant to
rules and regulations established by him, for his permission to
enter into agreements to pool their liabilities under the New
Jersey Workers’ Compensation Law for the purpose of quali-
fying as self-insurers. The general purpose of this chapter is to
promulgate such rules and regulations as are deemed by the
Commissioner to be necessary to implement, supplement, and

effectuate the minimum conditions and provisions of P.L.
1983, c.376.

11:15-1.2 Definitions

The following words and terms, when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise.

“Act’’ means the provisions of the New Jersey Workers’
Compensation Law regarding self-insurance as contained in
N.J.S.A. 34:15-77, as amended and supplemented by P.L.
1983, ¢.376.

““Actuary’’ means a person who is a member of the Ameri-
can Academy of Actuaries qualified in loss reserves and rate
making according to professional guides, recommendations,
interpretations, and opinions of the Academy.

““Administrator’’ means an individual, partnership, or cor-
poration engaged by a group to carry out the policies estab-
lished by the group and to provide day-to-day management of
the group.

‘““Bona fide hospital association’’ means any association of
more than 10 hospitals which has been in existence for more
than five years.
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““Commissioner’’ means the Commissioner of Insurance of
the State of New Jersey or an employee of the New Jersey
Department of Insurance designated by him to act on his
behalf.

““Contribution’” means the amount contributed by each
member of a group.

‘‘Excess insurance’’ means insurance, purchased from an
insurance company appropriately licensed in the State of New
Jersey or qualified by the Commissioner as a surplus lines
insurer, covering losses in excess of an amount established
between the group and the insurer up to the limits of coverage
set forth in the insurance or indemnity agreement on a specific
per occurrence or per accident or annual aggregate basis.

“Group’’ means a self-insurance group organized by 10 or
more hospitals which enter into agreements to pool their lia-
bilities for worker’s compensation benefits and employer’s
liability obligations in a manner approved by the Commis-
sioner under the authority of the Act and these regulations.

‘“‘Hospital’’ means a health care facility licensed as a hospi-
tal by the New Jersey Department of Health pursuant to
N.J.S.A. 26:2H-1 et seq.

“Indemnity and trust agreement”’ means a written contract
signed by the members of the group under which each agrees
to jointly and severally assume and discharge the liabilities of
each and every party to such agreement for workers’ compen-
sation benefits, which agreement shall also create a trust and
govern the operation thereof under which monies shall be held
by one or more trustees as fiduciaries for the benefit of per-
sons qualifying to receive workers’ compensation awards or
payments from employers participating in the group.

“Workers’ compensation’’, when used as a modifier of
“‘benefits’’, “‘liabilities”’, or ‘‘obligations’’, means both
workers’ compensation and employer’s liability.

11:15-1.3 Qualifications for initial approval and continued
authority to act as a group

(a) A proposed group shall file its application with the
Commissioner for his approval on a form prescribed by him
and accompanied by a non-refundable processing fee in the
amount of $1,000. The application shall include the group’s
name, location of its principal office, date of organization,
name and address of each of its trustees and its administrator
or general manager, and service organizations, the name and
address of each member hospital, and such other information
as the Commissioner may reasonably require, together with
the following:

1. Proof of compliance with the provisions of subsection
(b) below;

2. A copy of the articles of association, if any;

3. A copy of agreements with the administrator and with
any service organizations maintained by the group for the
prevention of injuries, underwriting, and claims administra-
tion services;

4. A copy of the group’s operating rules, including, but not
limited to, by-laws, if any;

5. A copy of the indemnity and trust agreement between
the group and each member of the group;

6. The address in New Jersey where the books and records
of the group will be maintained at all times and the designa-
tion and appointment of a person in New Jersey upon whom
service of process for the group might be made;

7. A pro forma financial statement, on a form acceptable
to the Commissioner, providing him satisfactory proof of its
financial ability to pay such compensation for the members of
the group;
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8. A statement from an actuary that the proposed group
plan of operation is actuarially sound;

9. A listing of the estimated annual contributions to be
paid by each member of the group;

10. Proof of payment to the group by each member of not
less than 25% of that member’s first year estimated annual
contributions.

(b) To obtain and to maintain its certificate of approval, a
group shall comply with the following requirements, as well as
any other requirements established by law or regulation:

1. A combined net worth of all members of the group of at
least $1,000,000;

2. To provide assurance that such benefits as are payable
by the group will continue to be paid and that the group will
meet its statutory obligations, security in a form and amount
prescribed by the Commissioner shall be posted by either a
surety bond, security deposit, letter of credit, or financial
security endorsement, or any combination thereof. If a surety
bond is used to meet the security requirement, it shall be
issued by a corporate surety company authorized to transact
business in this State. If a security deposit is used to meet the
security requirement, securities shall be limited to bonds or
other evidences of indebetedness issued, assumed, or guaran-
teed by the United States of America, or by an agency or
instrumentality thereof; certificates of deposit in a federally
insured bank; shares or savings deposit in a federally insured
savings and loan association or credit union, or any bond or
security issued by a State of the United States of America and
backed by the full faith and credit of the State. If a letter of
credit is used, it shall be issued by a banking association
authorized to transact business in New Jersey and in a form
acceptable to the Commissioner. A financial security endorse-
ment, issued as part of an acceptable excess insurance con-
tract, may be used to meet all or part of the security require-
ment. The bond, security deposit, letter of credit, or financial
security endorsement shall be:

i. For the benefit of the State solely to pay claims and
associated expenses; and

ii. Payable upon the failure of the group to pay workers’
compensation benefits it is legally obligated to pay. The Com-
missioner may establish requirements for the amount of se-
curity based on differences among groups in their size, years
in existence, and other relevant factors; however, the Com-
missioner may not require an amount lower than $100,000 for
any group during its first year of operation and may subse-
quently increase such amount as he deems necessary;

3. Confirmation of the availability of specific and aggre-
gate excess insurance in a form, in an amount, and by an
insurance company acceptable to the Commissioner. The
Commissioner may establish minimum requirements for the
amount of specific and aggregate excess insurance based on
difference among groups in their size, years in existence, and
other relevant factors and may permit a group to meet this
requirement by placing in a designated depository securities of
the type referred to in paragraph 2 of this subsection;

4. Estimated annual standard contributions of at least
$250,000 during the group’s first year of operation, Thereaf-
ter, the annual standard contributions shall be at least
$500,000;

5. An indemnity and trust agreement, in a form satisfac-
tory to the Commissioner, jointly and severally binding the
group and each member thereof to meet the workers’ compen-
sation obligations of each member, and establishing a trust
for the benefit of persons qualifying to receive workers’ com-
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pensation awards or payments from employers participating
in the group;

6. A fidelity bond for the administrator in a form and
amount prescribed by the Commissioner;

7. A listing of any underwriting, claim, loss prevention, or
other service organization used by the group.

(¢) A group shall notify the Commissioner of any change in
the information required to be filed under subsection (a)
above or in the manner of its compliance with subsection (b)
above no later than 30 days after such change.

11:15-1.4 1Issuance of certificate of approval

{a) The Commissioner shall issue a certificate of approval
to the group upon finding that the group:

1. Guarantees benefit levels equal to those required by the
Workers’ Compensation Law;

2. Demonstrates sufficient aggregate financial strength and
liquidity to assure that all obligations under the Workers’
Compensation Law will be promptly met;

3. Proposes a plan for the prompt payment of such bene-
fits; and

4. Has satisfactorily met all requirements of the Act and
these regulations.

(b) Such certificate shall remain in effect until terminated
at the request of the group or revoked by the Commissioner.

(c) If the Commissioner determines that an application
does not satisfactorily meet all requirements, he shall notify
the group of the reasons for rejection and requirements to be
met for approval to be granted.

(d) No person or entity shall act as a group except as so
authorized by the Commissioner.

11:15-1.5 Financial statement and other reports

(a) Annually (or more frequently if the Commissioner
deems it necessary), each group shall submit to the Commis-
sioner, on or before the last day of the sixth month following
the end of the group’s fiscal year, a sworn statement of
financial condition audited by an independent certified public
accountant in accordance with generally accepted accounting
principles. The financial statement shall be on a form pre-
scribed by the Commissioner and shall include, but not be
limited to, actuarially appropriate reserves for:

1. Known claims and expenses associated therewith;

2. Claims incurred but not reported and expenses associ-
ated therewith;

3. Unearned contributions; and

4. Bad debts, which reserves shall be shown as liabilities.

(b) The opinion of an actuary regarding reserves for known
claims and expenses associated therewith and claims incurred
but not reported and expenses associated therewith shall be
submitted with the audited financial statement. The opinion
shall comply with the provisions of Rule 9 (other than para-
graph (1) thereof) for completing the fire and casualty annual
statement blank as promulgated for this State.

(¢) The Commissioner may prescribe a uniform accounting
system for all groups to ensure the accurate and complete
reporting of groups’ financial information.

(d) The Commissioner may prescribe the format and fre-
quency of other reports, which may include, but shall not be
limited to, payroll audit reports, summary loss reports, and
quarterly financial statements.

(¢) An annual filing fee of $100.00 times the number of
members of the group.
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11:15-1.6 Examinations

The Commissioner shall examine the affairs, method of
conducting business, transactions, account, records, and as-
sets of each group as often as the Commissioner deems advis-
able, but not less often than once every three years. The
expense of such examinations shall be assessed against the
group and paid by it in the same¢ manner that insurers are
assessed for examinations.

11:15-1.7 Trustees: qualifications, powers, duties, and
prohibitions

(a) Each group shall be operated by not fewer than five
trustees whom the members of a group shall elect for stated
terms of office. At least two-thirds of the trustees shall be
employees, officers, directors, or trustees of members of the
group. Except in the case of bona fide hospital associations,
or organization affiliated therewith, as determined by the
Commissioner, the group’s administrator, service company,
or any owner, officer, or employee of, or any other person
affiliated with, such administrator or service company shall
not serve as trustees of the group. In the case of bona fide
hospital associations, the proceding sentence shall apply only
to any compensated employee of such association, or organi-
zation affiliated therewith, who is not also an officer, direc-
tor, or trustee of a hospital. All trustees shall be residents of
this State or officers of corporations authorized to do busi-
ness in this State. The trustees of each group shall ensure that
all claims are paid promptly and take all necessary precau-
tions to safeguard the assets of the group, including all of the
following:

1. The trustees shall:

i. Maintain responsibility for all monies collected or dis-
bursed from the group and allocate all monies to a claims
fund account and an administrative fund account. At least
70% of the net contributions shall be allocated on the books
of the group for the sole purpose of paying claims, allocated
claims expenses, reinsurance or excess insurance, and special
fund contributions. This shall be called the claims fund ac-
count. The remaining net contributions shall be atlocated on
the books of the group for the payment of taxes, general
regulatory fees and assessments, and administrative costs.
This shall be called the administrative fund account. The
Commissioner may approve an administrative fund account
of more than 30% and a claims fund account of less than 70%
only if the group shows to the Commissioner’s satisfaction
that:

(1) more than 30% is needed for an effective safety and
loss control program or

(2) the group’s aggregate excess insurance attaches at less
than 70%. The Commissioner may require that the accounts
be segregated;

ii. Maintain minutes of their meetings and make such min-
utes available to the Commissioner;

iii. Designate an administrator to carry out the provisions
of the indemnity or trust agreement and the operating rules of
the group. The authority of the administrator shall be set
forth in such indemnity or trust agreement or operating rules
or in the minutes of the trustees;

iv. Retain an independent certified public accountant and
an independent actuary to prepare the required statements of
financial condition.

2. The trustees shall not:

i. Extend credit to individual members for payment of a
contribution, except pursuant to payment plans approved by
the Commissioner;
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ii. Borrow any monies from the group or in the name of
the group, except in the ordinary course of business, without
first advising the Commissioner of the nature and purpose of
the loan and obtaining prior approval from the Commis-
sioner.

11:15-1.8 Group membership; termination; liability

(a) An employer joining a group after the group has been
issued a certificate of approval shall:

1. Submit an application for membership to the trustees or
the administrator and

2. Enter into the indemnity and trust agreement. Member-
ship shall take effect no earlier than each member’s date of
approval. The application for membership and its approval
shall be maintained as permanent records of the group and
copies shall be filed with the Commissioner.

(b) Individual members of a group shall be subject to can-
cellation by the group pursuant to the provisions of the in-
demnity and trust agreement or operating rules of the group.
In addition, individual members may elect to terminate their
participation in the group. The group shall notify the termi-
nating member, all other members, and the Commissioner, by
registered or certified mail, of the termination or cancellation
of a member at least 10 days prior to the effective date and
shall maintain coverage of each cancelled or terminated mem-
ber for 30 days after such notice, unless, after such notice, the
group is notified sooner that the cancelled or terminated
member has procured workers’ compensation insurance, has
become an approved self-insurer, or has become a member of
another approved group.

(c) The group shall pay all workers’ compensation benefits
for which each member incurs liability during its period of
membership. A member who elects to terminate its member-
ship or is cancelled by a group remains jointly and severally
liable for workers’ compensation obligations of the group and
its members which were incurred during the cancelled or ter-
minated member’s period of membership and shall be subject
to and liable for supplemental assessments appropriate to its
period of membership.

(d) A group member is not relieved of its workers’ compen-
sation liabilities incurred during its period of membership
except through payment of required workers’ compensation
benefits by the group or the member.

(e} The insolvency or bankruptcy of a member does not
relieve the group or any other member of liability for the
payment of any workers’ compensation benefits incurred dur-
ing the insolvent or bankrupt member’s period of member-
ship.

11:15-1.9 Voluntary dissolution of group

(a) A group may not voluntarily dissolve, or otherwise
cease to do business, and distribute its assets to its members,
unless and until it satisfies the following requirements:

1. A majority of the group’s members must have voted in
favor of a resolution to dissolve the group pursuant to a
written plan of dissolution at a meeting duly called for such
purposes;

2. The plan of dissolution must provide for the payment of
all incurred expenses and losses of the group and its members,
including all incurred but not reported losses and associated
expenses, before any assets of the group may be used for any
other purposes.

3. Such plan of dissolution shall contain a statement of the
group’s current financial condition computed according to

(CITE 16 N.J.R. 343)



You're viewing an archived copy from the New Jersey State Library.

INSURANCE

generally accepted accounting principles as attested to by an
independent certified public accountant;

4. The plan of dissolution, and such other information as
may be required by the Commissioner, shall be filed with and
approved by the Commissioner.

(b) If such a group self-insurance plan is terminated, the
securities or surety bond on deposit with the Commissioner
shall remain in the custody of the Commissioner for a period
of at least 26 months. At the expiration of such time or such
further period as the Commissioner may deem proper and
necessary, he may accept, in lieu thereof, and for the addi-
tional purpose of securing such further and future contingent
liability as may arise from prior injuries to workers and be
incurred by reason of any change in the condition of such
workers which warrant awards for additional compensation,
a policy of insurance furnished by the group self-insurer, its
successor, assigns, or others carrying on or liquidating such
self-insurance group.

11:15-1.10 Service organizations

(a) Except with the approval of the Commissioner, no serv-
ice organization or its employees, officers, or directors shall
be an employee, officer, or director of, or have either a direct
or indirect financial interest in, an administrator, and no
administrator or its employees, officers, or directors shall be
an employee, officer, or director of, or have either a direct or
indirect financial interest in, a service company.

(b) Unless the Commissioner otherwise permits, the service
contract shall require the service company to handle to their
conclusion all claims and other obligations incurred during
the contract period.

11:15-1.11 Misrepresentation or unfair acts or practices
prohibited

No person shall make a material misrepresentation or omis-
sion of a material fact in connection with the solicitation of a
membership in a group or engage, with respect to membership
in or the business and affairs of a group, in any activities of
the type prohibited by N.J.S.A. 17:29B-4 and the regulations
of the Department of Insurance promulgated thereunder
when engaged in by persons engaged in the business of insur-
ance.

11:15-1.12 Investments
Funds not needed for current obligations may be invested
by the trustees in accordance with N.J.S.A. 17:24-1 et seq.

11:15-1.13 Rates and reporting of rates

(a) For the first five years of its existence, except as other-
wise approved by the Commissioner, each group shall main-
tain information in accord with the uniform classification
system, uniform experience rating plan, and manual rules
filed with the Commissioner.

(b) Contributions to the group shall be determined by ap-
plying its rates and rules to each member.

11:15-1.14 Refunds

(a) Any monies for a fund year in excess of the amount
necessary to fund all obligations for that fund year may be
declared to be refundable by the trustees not less than 12
months after the end of the fund vyear.

(b) Each applicant for membership in the group shall be
given a written description of the refund plan at the time of
application for membership. Each member shall be given a
written description of any changes in the refund plan prior to
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its being put into effect. A refund for any fund year shall be
paid only in proportion to participation in the group for the
fund year. Payment of a refund based on a previous fund year
shall not be contingent on continued membership in the group
after that fund year.

11:15-1.15 Contribution payment; reserves

(a) The group shall establish to the satisfaction of the Com-
missioner a contribution payment plan.

(b) The group shall establish and maintain actuariaily ap-
propriate loss reserves, which shall include reserves for: (1)
known claims and expenses associated therewith; and (2)
claims incurred but not reported and expenses associated
therewith.

(c) The group shall establish and maintain bad debt re-
serves based on the historical experience of the group.

11:15-1.16 Deficits

(a) If the assets of a group are at any time insufficient to
enable the group to discharge its legal liabilities and other
obligations and to maintain the reserves required of it under
the Act and these regulations, it shall forthwith make up the
deficiency or levy an assessment upon its members for the
amount needed to make up the deficiency.

(b) In the event of a deficiency in any fund year, such
deficiency shall be made up immediately.

(c) If the group fails to assess its members or to otherwise
make up such deficit within 30 days, the Commissioner shall
order it to do so.

(d) If the group fails to make the required assessment of its
members within 30 days after the Commissioner orders it to
do so, or if the deficiency is not fully made up within 60 days
after the date on which such assessment is made, or within
such longer period of time as may be specified by the Com-
missioner, the group shall be deemed to fall within the condi-
tion in N.J.S.A. 34:15-77.8c¢.

11:15-1.17 Revocation of certificate of approval

(a) After notice and opportunity for a hearing as in a
contested case (N.J.S.A. 52:14B-9), the Commissioner may
revoke a group’s certificate of approval if it is found that:

1. There has been deterioration of the financial condition
of the group to such an extent that such deterioration would
have an adverse affect on the ability of the group to pay
expected losses;

2. The group has failed to pay any regulatory fee or assess-
ment, or special fund contribution imposed upon it;

3. The group has failed to comply with any of the provi-
sions of the Act, any regulations promulgated thereunder, or
with any lawful order of the Commissioner within the time
prescribed;

4. Any certificate of approval that was issued to the group
was obtained by fraud;

5. There was a material misrepresentation in the applica-
tion for the certificate of approval; or

6. The group or its administrator has misappropriated,
converted, illegally withheld or refused to pay over, upon
proper demand, any monies that belong to a member, an
employee of a member, or a person otherwise entitled thereto
and that have been entrusted to the group or its administra-
tor.

11:15-1.18 Public record
Any document filed with the Commissioner pursuant to the
Act or these regulations shall be deemed a public record and
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available for inspection at the New Jersey Department of
Insurance during usual business hours.

LAW AND PUBLIC SAFETY
(a)

DIVISION OF ALCOHOLIC BEVERAGE
CONTROL

Filing and Advertising Notice of Application
for Municipal License

Proposed Readoption: N.J.A.C. 13:2-2.1,
2.2 and 2.4 through 2.16

Proposed Readoption with Amendment:
N.J.A.C. 13:2-2.3

Authorized by: John F. Vassallo, Jr., Director, Divi-
sion of Alcoholic Beverage Control.

Authority: N.J.S.A. 33:1-5, 12, 19, 20, 22, 23, 24, 25,
26, 27, 34, 35, 39 and 74.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions and any inquiries about submissions
and responses should be addressed to:

John F. Vassallo, Jr., Director

Division of Alcoholic Beverage Control

Richard J. Hughes Justice Complex, CN 087

Trenton, New Jersey 08625
The Director, Division of Alcoholic Beverage Control, may
thereafter adopt this proposal without further notice (see
N.J.A.C. 1:30-3.5). Pursuant to Executive Order No.
66(1978), these rules would otherwise expire on April 30,
1984. The readoption becomes effective upon filing with the
Office of Administrative Law of a notice of readoption. The
readoption with an amendment becomes effective upon publi-
cation in the Register of a notice of its adoption.

This proposal is known as PRN 1984-96.

The agency proposal follows:

Summary

Division records indicate that the early activities of the first
Commissioner after the enactment of the Alcoholic Beverage
Law in New Jersey on December 6, 1933 involved the manner
and procedures for acquiring a liquor license to lawfully man-
ufacture, distribute and sell alcoholic beverages. The second
general regulation adopted was the specification of ‘‘Rules for
Advertising Notice of Intention to Apply for License’” Bulle-
tin 9, Items 1 through 14 (January 9, 1934). (The first regula-
tion also set forth the application form for licensure with
instructions).

The scope and content of this initial regulation on advertis-
ing for licensure closely parallels the current provisions in
N.J.A.C. 13:2-2.1 et seq. now submitted for readoption with
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one amendment. Addressed as areas of concern in 1934 were
the publication requirement and its content, appropriate
newspaper for publication and frequency; specification of
license type involved and issuing authority which would re-
view application; ability and manner in which persons who
object to the application could express their concerns to the
issuing authority; procedure and time requirements for hold-
ing hearings on applications and providing objectors with
opportunity to be heard; and identification of the specific
individuals applying for licensure when the applicant is a
partnership or corporation.

The basic objective of a subchapter dealing with the filing
and advertisement of applications for municipal licenses is to
establish a structured, uniform method to be used by all
municipalities to comply with specific statutory provisions;
afford notice to the public so that objections may be lodged
with the issuing authority whenever a new license is to be
issued, an existing license is submitted for renewal or new
individuals acquire shares of a corporate licensee; and deline-
ate the essential procedures for hearing applications and ren-
dering decisions. These objectives continue to be important
today and the existing regulations are necessary, adequate,
reasonable, efficient, understandable and responsive to the
objectives and purposes that exist today.

Comparison of the initial regulatory provisions with the
current regulations proposed for readoption with amend-
ments indicates that the modifications that have occurred
basically addressed changes in the law, semantic or structure
modifications or added provisions further defining or expand-
ing on basic concepts. A brief explanation of the specific
sections in subchapter 2 and significant changes follows.

Section 1, advises license applicants that a specific form
must be filed with the issuing authority with appropriate fees.
An increase of the State fee from $25.00 to $50.00 in 1976
caused an appropriate amendment in this regulation to be
effected.

Section 2, provides the specific form for the advertisement
which includes information about the applicant and where
written objections should be sent.

Section 3, defines the issuing authority so applicants and
objectors know who will be making the decision and where to
object. The section also advises that the State Director must
rule on applications where issuing authority members are ap-
plicants, consistent with the provisions of N.J.S.A. 33:1-20.

Section 4, provides an instruction for the form provided in
Section 2 so that an applicant strictly follows the statutory
language in identifying the kind of license in the application.

Section 3, notifies applicants where to publish the notice
and how often to conform to the requirements of N.J.S.A.
33;1-25. A specified form indicating proof of publication is
required to verify the notice and publication mandates.

Section 6, indicates that the publication and notice require-
ments for the annual renewal of most retail licenses shail be
done by the State Director. This regulation became effective
March 4, 1976 and was a mandated response to an amend-
ment to N.J.S.A. 33:1-25 which established this procedure.

Section 7, insures that a written objector to a license appli-
cation be given an opportunity to meaningfully express his/
her views by requiring the municipal clerk to schedule a hear-
ing and notify the objector and applicant of the date, hour
and place of the meeting. This section also requires that the
hearing be stenographically or electronically recorded, which
recording can be useful in the event of appeal from a decision
on an application,
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Section 8, sets out timetables when hearings can or must be
held. This insures that objectors will have adequate time after
the second advertisement to object and the applicant obtains
an expeditious hearing.

Section 9, provides that no formal hearing is required if no
written objections are received unless the issuing authority
desires same or has reason to suspect that the application
might be denied. A new subsection was added effective May
1, 1979 (11 N.J.R. 257(c)) which sets forth a mandatory
requirement for the local issuing authority to affirmatively
find and include in any resolution approving an application
that (a) the application is complete in all respects, (b) the
applicant is qualified under law and regulations and (c)
sources of funds to purchase the license and licensed business
or additional financing obtained in connection with the li-
censed business have been disclosed and reviewed. This
amendment embodied obligations imposed by law but was
more strongly emphasized by specific inclusion in the regula-
tion to foster full, complete and comprehensive review of all
applicants by the municipal issuing authority.

Section 10, sets time limits upon the municipal issuing au-
thority to make a decision on an application, which provisions
protect applicants from undue non-consensual delays in hav-
ing a decision rendered.

Section 11, reiterates the provisions of N.J.S.A. 33:1-25
concerning refunds of portion of license application fees when
an application is denied.

Section 12, reiterates the provisions of N.J.S.A. 33:1-26
concerning the pro-rating of annual license fees from the
effective date of issuance.

Section 13, provides a flexibility to the municipal issuing
authority to approve an application before five full business
days have passed after the second publication of the notice of
application. Such early approval, however, must bear a Spe-
cial Condition that the license will not be issued until the full
five business days have passed and, if a written objection is
received within that period or anytime before the license is
issued, the license will not then be issued pending further
hearing and resolution. This regulation insures that potential
objectors will have adequate time to formally object, yet also
allows municipal issuing authorities to act where necessary at
regularly scheduled public meetings and not have to either
delay approval for weeks or a month or call special meetings
to act on an application.

Section 14, reiterates provisions contained in N.J.S.A.
33:1-34 and N.J.S.A. 33:1-12.36 requiring notification within
ten days after the occurrence of any change in the facts set
forth in the last filed license application. Excluded from this
requirement is stockholder change of 10 percent or less in
corporate retail licensees where the stock of that corporation
is traded on a national securities exchange or regularly traded
in an over-the-counter market by one or more members of a
national or affiliated securities association.

Section 15, sets forth the requirement and form for publi-
cation of a notice of change in stockholders in a corporate
licensee, which is required by N.J.S.A. 33:1-34,

Section 16, outlines the frequency and location for publi-
cation of the notice of corporate stockholding changes and
verifies compliance by requiring an affidavit of publication.

By virtue of the amendment to N.J.A.C. 13:2-2.9, previ-
ously noted which amendment became effective May 1, 1979,
the entire Subchapter will expire on April 30, 1984. In compli-
ance with Executive Order No. 66, all of the specific Sections
in Subchapter 2 have been reviewed individually by the Direc-
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tor and Bureau Deputy Directors and collectively within the
Agency. The only amendment proposed in this readoption
involves N.J.A.C. 13:2-2.3 wherein the former address of
Division offices will be deleted.

Social Impact

In New Jersey there are approximately 11,700 licensees
privileged to sell alcoholic beverages at retail to citizens of the
State of New Jersey and its visitors in 525 municipalities. The
need to have a uniform method throughout the State to proc-
ess and standardize review, hearing and decision making is
both necessary and critical to a fair, impartial, stringent and
comprehensive administration of the law (N.J.S.A. 33;1-23).
Additionally, the ability of citizens to have a mechanism to
express concerns about a license issuance, renewal or change
in stockholders recognizes the public’s right to object to and
be meaningfully heard on the fitness of holders of the liquor
license privilege. The input of citizens to the municipal issuing
authority is a significant factor in reinforcing a licensee’s
awareness that unacceptable social conduct at the licensed
premises may result in a denial of the ability to continue to
exercise the privileges of a retail licensee. Such input also
helps to assure that individuals unsuitable for licensure will
not be granted a license or permitted to retain a stockholder
status in a corporate licensee.

Absent the provisions in N.J.A.C. 13:2-2.1 et seq., a frag-
mented and chaotic licensure and renewal system would pre-
vail and citizens would lose a significant right to express
concerns and objections. Both results would significantly un-
dermine legislative terms and intent expressed in the Alcoholic
Beverage Law.

Economic Impact

Other than requirements for publication and recitation of
certain license fees, refunds or pro-rating, which are all man-
dated by statute, the provisions proposed for readoption have
no additional intrinsic economic impact. Municipal issuing
authorities, licensees and the State Division have administered
the essential notice, hearing and decision making provisions
for fifty years. Absent these regulations, the expenses in-
curred by the State Division in its overall supervision and
control of the sale of alcoholic beverages at retail in both its
computerized record processing of all retail licenses in the
State and investigations and review of retail license issuance
would significantly increase.

Full text of the proposed readoption can be found in the
New Jersey Administrative Code at N.J.A.C. 13:2-2.1, 2.2
and 2.4 through 2.16, as amended in the New Jersey Register.

Full text of the proposed amendment to the readoption of
N.J.A.C. 13:1-2.3 follows (deletions indicated in brackets
[thus]).

13:2-2.3 Issuing authority defined

Name of ‘‘issuing authority’’ in the form in section 2 of this
subchapter usually means the governing board or body of the
municipality, whatever the name may be, for instance the
mayor and common council, the township committee, and so
forth, except where a municipal board of alcoholic beverage
control has been created, in which case such board is the
issuing authority. If application is made by a member of any
issuing authority or by a corporation, organization or associa-
tion (except a club license) in which any member of an issuing
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authority is interested directly or indirectly, the director is the
issuing authority and in that event the notice must state that
objections be addressed to the Director of the Division of
Alcoholic Beverage Control [, 25 Commerce Drive, Cranford,
New Jersey 07016].

(a)
DIVISION OF MOTOR VEHICLES

Driver Control Service
Point System and Driving During Suspension

Proposed Readoption: N.J.A.C. 13:19-10

Authorized By: Clifford W. Snedeker, Director, Divi-
sion of Motor Vehicles.
Authority: N.J.S.A. 39:5-30, 39:5-30.5 and 39:4-14.3q.

Interested persons may submit in writing, data, views, or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquires about submissions
and responses, should be addressed to:

Clifford W. Snedeker, Director

Division of Motor Vehicles

25 So. Montgomery Street

Trenton, New Jersey 08666
At the close of the period for comments, the Division of
Motor Vehicles may adopt this proposal, with any minor
changes not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Pursuant to Executive Order No.
66(1978), this rule will expire on March 5, 1984, The readop-
tion of this rule becomes effective upon acceptance for filing
of the notice of its readoption by the Office of Administrative
Law.

This proposal is known as PRN 1984-98,

The agency proposal follows:

Summary

In accordance with Executive Order 66(1978), the Division
of Motor Vehicles proposes to readopt the provisions of
N.J.A.C. 13:19-10.1 through 13:19-10.8 concerning the point
system and administrative suspension for driving during sus-
pension, The rules implement the provisions of the Motor
Vehicle and Traffic Law pertaining to point assessment and
suspension (N.J.S.A, 39:5-30, 39:5-30.5 and 39:4-14.3q).

N.J.A.C. 13:19-10.1 sets forth a schedule of points to be
assessed for convictions of enumerated motor vehicle of-
fenses. N.J.A.C. 13:19-10.2 sets forth the periods of suspen-
sion for point system violators within the legislative guidelines
contained in N.J.S.A. 39:5-30.5 et seq. N.JLA.C. 13:19-10.3
provides for attendance at a driver improvement or proba-
tionary driver program for point system violators and proba-
tionary drivers. N.J.A.C. 13:19-10.4 provides for advisory
notices to drivers accumulating six or more points and proba-
tionary drivers upon their first conviction resulting in the
assessment of points. N.J.A.C. 13:19-10.5 provides for point
reductions in accordance with the statutory provisions con-
tained in N.J.S.A. 39:5-30.9. N.J.A.C. 13:19-10.6 sets forth
the periods of suspension for point system violators who incur
motor vehicle convictions within one year from the date of
restoration for a point system suspension, one year from
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completion of a driver improvement or probationary driver
program or one year from official warning issued for point
accumuiation. N.J.A.C. 13:19-10.7 provides that the point
system provisions are not affected by suspensions or revoca-
tions imposed by a court. N.J.A.C. 13:19-10.8 provides for
the suspension of driving and registration privileges whenever
a person has operated a motor vehicle during an administra-
tive or court-imposed suspension.

The Division has reviewed the rules in accordance with
Exccutive Order 66 and has determined that they are ‘‘neces-
sary, adequate, reasonable, efficient, understandable and re-
sponsive to the purpose for which they were promulgated.”

Social Impact
The rules proposed for readoption have a beneficial social
impact in that they promote highway safety by providing for
suspension or driver improvement program attendance for
drivers who have incurred motor vehicle violations.

Economic Impact

There is an economic impact on the State in funding the
operations of the Division’s Bureau of Driver Improvement.
The economic impact is partially defrayed by the statutory fee
of $40.00 which is imposed on drivers who are required to
attend a driver improvement or probationary driver program.
There is a direct economic impact on the public in that sur-
charges will be assessed against drivers who accumulate points
in accordance with P.L. 1983, c.65, § 6b(1)(a) and § 6b(1)(b).

Full text of the proposed readoption can be found in the
New Jersey Administrative Code at N.J.A.C. 13:19-10.1 et
seq., as amended in the New Jersey Register.

(b)
DIVISION OF MOTOR VEHICLES

Enforcement Service
ldentifying Marks

Proposed Amendment: N.J.A.C. 13:20-34.7

Authorized By: Clifford W. Snedeker, Director, Divi-
sion of Motor Vehicles.
Authority: N.J.S.A. 39:3-33.3.

Interested persons may submit in writing, data, views, or
arguments relevant to the proposal on or before March 23,
1984, These submissions, and any inquiries about submissions
and responses, should be addressed to:

Clifford W. Snedeker, Director

Division of Motor Vehicles

25 So. Montgomery Street

Trenton, New Jersey 08666
The Division of Motor Vehicles thereafter may adopt this
proposal without further notice (see N.J.A.C. 1:30-3.5). The
adopted rules become effective upon publication in the Regis-
ter of a notice of adoption.

This proposal is known as PRN 1984-97.

The agency proposal follows:
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Summary
This proposal amends that section of the identifying mark
rules pertaining to reissue of particular identifying marks
upon the registrants failure to renew the registration. The
proposal provides for reissuance upon the registrant’s failure
to renew the registration for a period of 60 days.

Sacial Impact
Particular identifying marks will be more readily available
because of the substantially shorter period from expiration of
registration to reissuance to another applicant.

Economic Impact
There is a beneficial economic impact on the State in that
registrations for expired particular identifying marks can be
reissued and fees therefor collected in the shorter period es-
tablished by this rule.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus)).

13:20-34.7 Reissue

[(2)] In the event a registrant fails to renew the registration
for a particular identifying mark for [two consecutive regis-
tration years] 60 days from the date of expiration or surren-
ders said mark and corresponding registration certificate to
the division, said marks shall be available for reissuance to
any applicant therefor.

PUBLIC UTILITIES
(a)

OFFICE OF CABLE TELEVISION
Rules of Practice and Procedure

Proposed Repeal and New Rule: N.J.A.C.
14:18-11.21

Authorized By: Office of Cable Television John P.
Cleary, Director
Authority: N.J.S. A, 48:5A-10, 19, and 25.

A public hearing on the proposed rule will be held at the
above address at 10:00 A.M., Monday, March 26, 1984.

Interested persons may submit in writing, data, views, or
arguments relevant to the proposal on or before March 23,
1984. These submissions and any inquiries about submissions
and responses should be addressed to:

John P. Cleary, Director

Office of Cable Television

Board of Public Utilities

1100 Raymond Blvd.

Newark, New Jersey 07102
The Board of Public Utilities thereafter may adopt this pro-
posal without further notice (see: N.J.A.C. 1:30-3.5). The
adoption becomes effective upon publication in the Register
of a notice of adoption.

This proposal is known as PRN 1984-106.
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The agency proposal follows:

Summary

The proposed rules establish procedures and standards for
CATV consent ordinance renewals where (1) there is no spe-
cific automatic renewal provision in the existing ordinance,
and (2) where there is provision for automatic renewal in the
existing consent ordinance.

Where there is no specific renewal provision, the N.J.A.C.
14:18-11.21(a) shall follow the same procedures applicable to
an initial consent application. Such application must be made
at least 325 days before the initial certificate of approval
expires.

Under N.J.A.C. 14:18-11.21(b) automatic renewals will is-
sue, unless a notice of intention not to accept renewal has
been filed 60 days prior to the end of the initial term. In order
to issue such notice, a municipality must hold a full public
hearing upon 30 days’ notice and find one or more of the
following:

(1) The company has been convicted of a crime;

(2) The company has not substantially complied with the
terms of its franchise and applicable law;

(3) There has been a material change in the company’s
ability to continue service; or

(4) The company has not generally met FCC technical stan-
dards.

A company may appeal the municipal finding to the Board.

The Board shall deny an automatic renewal if the munici-
pality, or the Board, in its own review, finds any of the above
violations. Consents including automatic renewals may be
renegotiated up to 60 days before expiration of the initial
certificate.

N.J.A.C. 14:18-11.21(c) will require the Board to minimize
service disruption if renewal is denied, as well as prohibiting
forced transfer of the system at less than fair market value.

Social Impact

Present provisions are inadequate to protect subscribers,
the municipality and the CATV from arbitrary termination of
the renewal provision. The Board therefore has initiated a
rulemaking setting minimum standards for abrogating auto-
matic renewals.

By framing the future of the CATV franchise with defin-
able standards and procedures, these rules provide an element
of predictability which is expected to encourage CATV system
upgrading and new services offerings.

Economic Impact
The proposed rules are procedural in nature and would not
affect subscriber rates or impose economic burden on the
municipalities and CATV companies.

Full text of the rule proposed for repeal may be found in
the New Jersey Register at 15 N.J.R. 874(a), 15 N.J.R.
1483(a).

Full text of the proposed new rule follows:

14:18-11.21 Renewal of Municipal Consents

(a) If the consent ordinance does not contain specific auto-
matic renewal provisions:

1. A CATV company seeking to renew an expiring consent
must apply for a municipal consent in compliance with sec-
tions 1 through 19 of this subchapter.

2. Any such application must be filed at least 325 days
prior to the expiration of the Certificate of Approval.
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3. In order to0 be heard in the same hearings as the renewal
applicant, a competing applicant must file with the municipal-
ity at least 15 days prior to the scheduled hearing.

(b) The following procedures shall govern the renewal
process when the consent ordinance provides for automatic
renewal:

1. At least 60 days prior to the expiration of the initial term
either the municipality or the CATV company must serve
both the other party and the Office of Cable Television with a
notice of intention not to accept renewal in order to deny
renewal.

2. Prior to giving notice of intention not to accept auto-
matic renewal, a municipality must hold a public hearing with
a stenographic record by a certified shorthand reporter upon
30 days’ notice to the public and the cable company.

3. A notice of intention not to accept automatic renewal
must be based upon substantial evidence in the record leading
to a finding that:

i. The CATV company as defined in N.J.S.A. 48:5A-3(g)

has been convicted of an indictable crime;

it. The CATV company has not substantially complied
with the material terms of the ordinance and certificate of
approval and with applicable law;

iii. There has been a material change in the legal, technical,
or financial qualifications of the CATV company that would
substantially impair the continued provision of service by
such CATV company; or

iv. The signal delivered by the CATV system within control
of the CATV company has not generally met technical stan-
dards established by the Federal Communications Commis-
sion and the Office of Cable Television.

4. If a municipality has arbitrarily issued a notice of inten-
tion not to accept renewal, the CATV company may file a
petition for direct certification pursuant to N.J.S.A. 48:5A-
17(d) prior to the expiration of the initial certificate.

5. The Board shall issue a certficate of automatic renewal if
satisfied.

i. No notice of intention not to accept renewal has been
filed; and

ii. There have been no violations of the terms of the Cable
Television Act, N.J.S.A. 48:5A-1 et seq., the regulations pur-
suant thereto, or by the terms of the municipal consent.

6. The Board shall issue a certificate of automatic renewal
unless:

i. A notice of intention not to accept renewal has been
filed; or

ii. After full hearing, upon notice to the municipality and
the CATV company, the Board makes one of the findings
listed in N.J.A.C. 14:18-11.21(b)(3).

7. Any renegotiation of the terms of a consent subject to
automatic renewal must be completed and submitted to the
Board for approval as an amended consent ordinance at least
60 days prior to the expiration of the initial certificate.

(c) In cases where renewal is denied:

1. The Board shall act to minimize the disruption of service
to subscribers, and

2. No acquisition of an ownership interest in the system, or
sale of the system to any other cable television company as
defined by N.J.S.A. 48:5A-3(g) may be required at less than
fair market value.
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ENERGY
(a)

THE COMMISSIONER

Commercial and Apartment Conservation
Service Program

Proposed New Rule: N.J.A.C. 14A:22

Authorized By: Leonard S. Coleman, Jr., Commis-
sioner, Department of Energy.

Authority: N.J.S.A. 52:27F-11g and q.

DOE Docket No. DOE 005-84-02.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:

Linda M. Scuorzo, Esq.

Office of Regulatory Affairs

Department of Energy

101 Commerce Street

Newark, New Jersey 07102
The Department may thereafter adopt this proposal without
further notice (see: N.J.A.C. 1:30-3.50). The adoption be-
comes effective upon publication in the Register of a notice of
adoption.

The proposal is known as PRN 1984-93.

The agency proposal follows:

Summary

The Commercial and Apartment Conservation Service rules
(CACY) are adopted under the Department’s general author-
ity to promote energy conservation. The rules were prompted
by the adoption of regulations by the United States Depart-
ment of Energy requiring the States to implement an energy
audit program for commercial and apartment buildings. The
proposed rules establish the requirements for performing such
energy audits.

Subchapter 1 lists the definitions concerning the CACS
program,

Subchapter 2 describes the marketing the utilities will have
to perform to achieve the mandated response level.

Subchapter 3 details the various program services of CACS,
including arranging the audit, audit content, and applicability
criteria.

Subchapter 4 describes other services the utility must pro-
vide its customers, including information concerning loan fi-
nancing and installation.

Subchapter 5 details the fee for the energy audit.

Subchapter 6 lists criteria for testing and qualifying energy
auditors.

Subchapter 7 describes the participation of building heating
suppliers, which is voluntary for the CACS Program.

Subchapter 8 describes utility reporting and recordkeeping
requirements.

The audit functions required by the CACS Program will be
performed primarily by the seven covered public utilities.
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However, the heating unit analyses required by the regula-
tions will be performed by building heating suppliers on a
voluntary basis.

Social Impact

The regulations provide a comprehensive program of en-
ergy audits for commercial and apartment buildings. These
energy audits will be performed by seven covered public utili-
tics for buildings within their service areas. The heating unit
analysis aspect of the audit will be performed on a voluntary
basis by building heating suppliers. Energy audits arc an ef-
fective means of educating building owners about their build-
ing’s energy use patterns and conservation needs.

Covered utilities have been designated to provide the audits
because of their ability to deliver the service on a large scale.
In addition, a similar utility audit program already exists for
residential buildings, and the CACS Program will supplement
this effort in for the commercial and apartment buildings.

The audit will provide data on annual energy use, costs and
consumption rates to eligible customers. This information is a
vital part of any attempt to promote energy conservation.
New Jersey commercial and apartment building owners will
not only benefit from a comprehensive analysis of their en-
ergy use patterns and conservation options, but also from
information on installation and financing opportunities—all
of which will be provided as part of the CACS Program audit.

The program will require covered utilities to provide a serv-
ice (energy audits) that they do not currently provide. While
this will require the utilities to allocate resources to a new
program, this shift will not affect the utilities’ ability to pro-
vide safe, adequate and proper service to all customers.

In fact there exists great potential that the CACS Program
can reduce energy demand, because owners who have energy
audits for their buildings will be more likely to install retro-
fits. In a pilot program of commercial audits the Department
identified savings totalling $12 million with an expenditure of
only $360,000. The Department expects the CACS Program
to be equally successful.

Economic Impact

The energy audits will be provided by the seven covered
utilities to commercial and apartment building owners. The
cost of the audits will be borne by the participating utilities.
This approach will increase the attractiveness to commercial
and apartment building owners of energy audits and should
stimulate investments in energy conserving equipment.

The CACS Program will also produce indirect economic
effects by creating additional employment through the utility
companies and firms that manufacture energy conservation
equipment, and through contractors that install such equip-
ment.

Full text of the proposal new rule follows.

CHAPTER 22

COMMERCIAL AND APARTMENT CONSERVATION
SERVICE PROGRAM

SUBCHAPTER 1. GENERAL PROVISIONS AND DEFI-
NITIONS

14A:22-1.1 Scope and Purpose

(a) The rules in this chapter constitute the Commercial and
Apartment Conservation Service (‘““CACS’’) Program.

(CITE 16 N.J.R. 350)
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(b) The purpose of the CACS Program is to encourage the
installation of energy conservation measures and renewable
resource measures in existing apartment buildings and com-
mercial buildings by customers of covered utilities and build-
ing heating suppliers.

14A:22-1.2 Definitions

The following words and terms when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise.

“Air conditioner efficiency maintenance” means peri-
odic cleaning or replacement of air filters and cleaning of coils
on forced-air cooling systems.

“‘Air conditioner replacement’’ means an air conditioner
which replaces an existing air conditioner of the same fuel
type and which reduces the amount of fuel consumed due to
an increase in efficiency.

““Apartment building’’ means a structure which is used for
residential occupancy, was completed on or before June 30,
1980, contains five or more apartments and any of the follow-
ing: a central heating or a central cooling system; or a central
meter for the heating or cooling system.

‘““Automated energy control system’’ means devices and
associated equipment which regulate the operation of heating,
cooling, or ventilating equipment based on time, inside and/
or outside temperature or humidity, or utility load manage-
ment considerations in order to reduce energy demand and/or
consumption,

“BPU”’ means the New Jersey Board of Public Utilities.

“‘Buildings’’ means both apartment buildings and commer-
cial buildings.

“‘Building heating supplier’’ means any person engaged in
the business of selling No. 2, No. 4, or No. 6 heating oil,
kerosene, or propane to eligible customers.

“/Caulking’’ means the sealants, putty, glazing compounds,
or other pliable materials used to reduce the passage of air
and moisture by filling in small gaps including:

At fixed joints on a building;

. Underneath baseboards inside a building;

. In exterior walls at electric outlets;

. Around pipes and wires entering a building;

. Around vents and exhaust fans in exterior walls; and
At any point where two different types of building mate-
rial meet.

“CES’’ means the Department’s Office of Community and
Educational Services.

““Commercial and Apartment Conservation Service Pro-
gram”’ or ‘““CACS” means the program contained in this
chapter.

““‘Commercial building’’ means a structure:

1. Which was completed on or before June 30, 1980;

2. Which is used primarily for carrying out a business (in-
cluding a non-profit business) or for carrying out the activities
of a state or local government;

3. Which is not used primarily for the manufacture or
production of products, raw materials, or agricultural com-
modities; and

4. Which is not a Federal building.

““Conditioned space reduction”” means closing off unoccu-
pied areas, and/or reducing the heating and cooling supply to
those areas.

““Covered utility’’ means in any calendar year a public
utility which during the second preceding calendar year had
either:

1. Sales of natural gas for purposes other than resale which
exceed 10 billion cubic feet; or
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2. Sales of electric energy for purposes other than resale
which exceed 750 million kilowatt hours.

‘““Department’’ means the New Jersey Department of En-
ergy.

“Destratification fan’’ means a device which, by virtue of
its design, will cause the air within a conditioned space to be
distributed in a manner that will minimize the temperature
gradient within that conditioned space.

“Efficient use of shading’® means the use of existing
shades, drapes, awnings and related methods:

1. To block sunlight from entering a building in the cooling
season;

2. To allow sunlight to enter a building during the heating
season; or

3. To cover windows at night during the heating season.

““Eligible customer’’ means a person who:

1. Is the owner or tenant of a commercial building or the
owner (or the owner’s agent) of an apartment building to
whom the covered utility sells electricity or natural gas and
who is the utility’s customer of record; or

2. Is the owner or tenant of a commercial building or the
owner (or the owner’s agent) of an apartment building which
uses No. 2, No. 4, or No. 6 heating oil, kerosene, or propane.

“Energy audit’’ or ‘“‘program audit’’ means an on-site eval-
uation of a commercial building or apartment building by
qualified utility personnel or participating building heating
suppliers during which the applicability of program measures
and operations and maintenance procedures will be evaluated.
Applicable operations and maintenance procedures will be
detailed to the customer and general cost, saving, payback
estimates will be discussed. Any program measures found
applicable to the building will have specific cost, saving and
payback estimates calculated and provided to the eligible cus-
tomer. All estimates will be provided to the eligible customer
within 30 calendar days of the energy audit,

‘“‘Energy conservation measure’’ means the following in a
commercial building or apartment building:

. Air conditioner replacement;

. Automatic energy control systems;

. Caulking;

. Destratification fan;

. Energy recovery systems;

. Furnace/boiler or utility plant and distribution system
modifications;

7. Insulation;

8. Lighting systems replacement or modification;

9. Passive solar space heating-cooling;

10. Solar domestic hot water systems;

11. Solar replacement swimming pool heater;

12. Weatherstripping;

13. Window-door system modification; and

14. Any other installation of modification of an installa-
tion designated by the Department which is designed to reduce
the consumption of natural gas, electricity, oil, or propane in
apartment buildings and commercial buildings.

‘‘Energy operation and maintenance procedures’’ means:

1. Air conditioner efficiency maintenance;

2. Efficient use of shading;

3. Furnace efficiency maintenance and adjustments;

4. Light level reduction;
5
6
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. Plugging infiltration leaks;
. Reduction in amount of conditioned space;
7. Sealing leaks in pipes and ducts;
8. Steam distribution system maintenance;
9. Temperature raising in summer;
10. Temperature reduction in winter;
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11. Water flow reduction in showers;

12. Water temperature reduction; and

13. Any other low or no-cost procedure designated by the
Department which is designed to reduce the consumption of
natural gas, electricity, oil, or propane in apariment buildings
and commercial buildings and does not require the installa-
tion of an energy conservation measure.

““Energy recovery system’’ means devices designed to re-
cover waste energy from sources such as refrigeration or air
conditioning equipment for some useful purpose such as heat-
ing water.

“‘Furnace efficiency maintenance and adjustment’’ means
cleaning and combustion efficiency adjustments of gas or oil-
fired furnaces/boilers (including burners), periodic cleaning
or replacement of air filters on forced-air heating systems
including heat pumps, lowering the bonnet or plenum fan
thermostat setting on a gas or oil-fired furnace if appropriate
and turning off the pilot light on a gas furnace during the
summer.

““Furnace/boiler or utility plant and distribution system
modification’’ means installation of any of the following de-
vices or components:

1. “Intermittent pilot ignition device” (*‘IID’’) which
means a device which, when installed in a gas-fired furnace or
boiler, automatically ignites the pilot or burner and replaces a
continuously burning pilot light.

2. ““Flue opening modification’” (‘‘Vent damper’’) which
means an automatically operated damper installed in a gas-
fired or oil-fired furnace or boiler which:

i. Is installed downstream from the drafthood; and

ii. Conserves energy by substantially reducing the flow of
heated air through the chimney when the furnace is not in
operation.

3. “‘Replacement oil burner’> which means a device which
is an integral part of an oil-fired furnace or boiler including
the combustion chamber and which atomizes the fuel oil with
air, ignites the mixture, and, owing to its design, achieves a
reduction in the oil used over that used by the oil burner that
it replaces.

4. ““Replacement gas burner’’ which means a device de-
signed for installation in an existing gas-fired boiler which
uses fan and control mechanisms to supply and control com-
bustion air to achieve an optimal fuel-to-air ratio for maxi-
mum gas combustion efficiency and which, because of its
design, achieves a reduction in the gas used from the amount
of gas used by the device which it replaces.

5. “‘Replacement furnace or boiler’’ which means a fur-
nace or boiler, including a heat pump which replaces an exist-
ing furnace or boiler of the same fuel type and provides
reduced fuel consumption due to higher energy efficiency of
the system,

6. “‘Distribution system modification”” which means modi-
fication to an energy distribution system and associated com-
ponents that increases the energy efficiency, including:

i. Improved pipe or duct routing to reduce pressure drop
and/or heat losses; or

il. Point of use water heaters of the same fuel type.

“‘Insulation’” means a material of the following types that is
primarily designed to resist transmission in one of the follow-
ing ways:

1. **Ceiling insulation’” which means a material primarily
designed to resist heat flow which is installed between the
conditioned area of a building and an unconditioned attic.
Where the conditioned area of a building extends to the roof,
the term “‘Ceiling insulation’ also applies to such materials
used between the underside and upperside of the roof.
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2. “Duet insulation’’ which means insulation installed on
heating or cooling supply and return ducts in an uncondi-
tioned area of a building, such as the space above a dropped
ceiling.

3. ““Floor insulation’’ which means insulation that is in-
stalled between the lowest conditioned level of a building and
a lower unconditioned level. For a structure with an open
crawl space, the term ‘“floor insulation’” also means skirting
to enclose the space between the building and the ground.

4. “Pipe insulation’” which means insulation instatled on:

i. Pipes and fittings carrying hot or cold fluids for space
conditioning purposes; or

ii. Hot water pipes and fittings with continuous recirculat-
ing systems.

5. “Wall insulation’” which means insulation installed
within or on exterior walls or walls between conditioned and
unconditioned areas of a building.

6. “Water heater insulation’’ which means insulation
wrapped around the exterior surface of the water heater cas-
ing.

‘‘Lighting systems replacement or modifications’’ means a
device or action which reduces overall lighting energy con-
sumption and/or demand while maintaining satisfactory
lighting requirements, and includes the following:

1. Reducing lighting levels to levels cited in applicable De-
partment rules and may include installing task lighting and
reducing overheat task lighting;

2. Controlling lamp operating time by limiting lighting op-
eration to periods of area use, or installing of local manual
switching, time control devices and space use sensing devices;

3. Replacing lamps with more efficient sources including,
but not limited to, replacing of incandescent and fluorescent
lighting with lumen-equivalent low energy lamps, replacing of
old fluorescent lighting ballasts with new electronic ballasts,
or replacing of any fixture type with one of greater lumens per
watt efficiency such that total lighting demand can be re-
duced; and

4. Use of ‘‘daylighting’’ by automatically switching off
electric lights in areas where satisfactory lighting levels can be
maintained using either existing windows or skylights in a
commercial building or a common area of an apartment
building.

“Passive solar heating and cooling system’’ means a system
that makes the most efficient use, or enhances the use of
natural forces, for heating or cooling a space by the means of
conductive, convective, or radiant energy transfer including
solar irradiation, wind, night-time coolness and include only
the following:

1. “Thermosyphon air system’’ which means a passive so-
lar day-time heater attached to the south-facing wall of a
building which uses natural convection or a fan of low power
to draw air from near the floor, expose the air to a solar-
heated surface, and discharges reheated air near the cciling,
and which is able to be closed off from the conditioned area at
night and on cloudy days.

2. “*Solaria/sunspace system’’ which means an enclosed
structure of glass, fiberglass, or similar transparent material
attached to the south-facing wall of a structure which absorbs
solar heat and utilitizes air circulation to bring this hear into
the building and which is able to be closed off from the
structure at night and on cloudy days.

““Payback’ means the amount of time needed to recover
the cost of an investment in a program measure or energy
conserving operation and maintenance procedure from the
energy saved by that measure or procedure. All payback esti-
mates shall use a simple payback calculation; cost of invest-
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ment/energy savings from first year. All payback estimates
shall be given in years.

“Plugging infiltration leaks’’ means:

1. Installing scrap insulation, or other pliable material in
gaps around pipes, conduits, ducts, or other gaps which con-
nect conditioned with unconditioned spaces; and

2. Adding weatherstripping around ceiling access doors or
basement doors.

“Program announcement’ means the information and of-
fer of services required to be sent to every eligible customer by
each covered utility in their service area pursuant to N.J.A.C.
14A:22-2.

“‘Program auditor’’ means any individual employed by a
covered utility or building heating supplier or under contract
with a covered utility or building heating supplier who meets
all of the qualifications contained in N.J.A.C. 14A:22-7.2
and has successfully completed a Department auditor test for
this program.

“Program measure’’ means energy conservation measures
and renewable resource measures.

““Public utility’’ means any person engaged in the business
of selling natural gas or electric energy or both to residential
and commercial customers for use in apartment buildings and
commercial buildings.

‘‘Renewable resources measure’’ means the following mea-
sures in or with respect to apartment buildings or commercial
buildings:

1. Solar domestic hot water systems;

2. Passive solar space heating and cooling; or

3. Solar replacement swimming pool heaters.

““Solar replacement swimming pool heater’’ means a device
which is used solely for the purpose of using the solar energy
to heat swimming pool water and which replaces a swimming
pool heater that uses electricity, natural gas, and other fossil
fuels.

““Sealing leaks in pipes and ducts’® means applying appro-
priate sealants to any leak in a heating or cooling duct that is
located outside the conditioned space, tightening or plugging
any leaking joints in hot water or steam pipes, and replace-
ment of washers in leaking hot water valves.

““Solar domestic hot water system’’ means equipment de-
signed to absorb the sun’s energy and to use this energy to
heat water for use in a structure other than for space heating,
and includes solar thermosyphon hot water heaters.

‘““‘South-facing’> means plus or minus 45 degrees of true
south.

‘“Steam distribution system maintenance’’ means the visual
inspection of the steam distribution system for the purpose of
detecting steam leaks, ensuring that steam is not entering the
condensate return lines, and returning all condensate to the
boiler where practical and desirable.

““Temperature raising in summer’’ means raising the ther-
mostat or other temperature control device for occupied space
to as high a temperature as reasonable during the cooling
season. The temperature of space that is not occupied may be
allowed to rise further than that of occupied space.

“Temperature reduction in winter’”’ means lowering the
thermostat or other temperature control device for occupied
space to as low a temperature as reasonable during the heating
season. The temperature of space that is not occupied may be
allowed to drop further than that of occupied space.

“Water flow reduction in showers and faucets’’ means re-
ducing the hot water flow in showers, faucets, or other equip-
ment as low as reasonable by the use of different methods.

“Water temperature reduction’” means turning off the wa-
ter heater or manually setting back the thermostat to as low a

>y
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|temperature as practical, consistent with the needs for hot
water.

“Weatherstripping”’ means narrow strips of material
placed over or in movable joints of windows and doors to
reduce the passage of air and moisture.

Window and door system modification’’ includes the mea-
sures defined as follows:

1. ““Storm window’’ which means a window or glazing
material placed outside or inside a prime window, creating an
air space to provide greater resistance to heat flow than the
prime window alone.

2. “Thermal window’ which means a window unit with
improved thermal performance through the use of two or
more sheets of glazing materials affixed to a window frame to
create one or more insulated air spaces. It may also have an
insulating frame and sash.

3. “‘Storm or thermal door’’ means:

i. A second door, installed outside or inside a prime door,
creating an insulting air space;

ii. A door with enhanced resistance to heat flow through
the glass area, constructed by affixing two or more sheets of
glazing material;

iii. A prime exterior door with an R-value of at least 2; or

iv. A door that is designed to minimize air exchange during
operation, including revolving doors and double doors with a
foyer.

4. “‘Glazing heat gain/loss retardant’’ means devices such
as insulated shades, drapes, or movable rigid insulation (awn-
ings, external rollup shades) metal or fiberglass solar screen-
ing or heat absorbing films which significantly reduce winter
heat loss and heat reflective films which significantly reduce
summer heat gain through windows and doors.

SUBCHAPTER 2. PROGRAM ANNOUNCEMENT

14A:22-2.1 Scope

(a) The purpose of the annual program announcement is to
acquaint all eligible customers of the respective covered utili-
ties with the benefits and availability of energy audits per-
formed by both the utility and the Department.

(b) The program announcement shall be in a form pro-
vided or otherwise directed and approved by the Department
and shall be distributed commencing in June 1984 and annu-
ally thereafter. The program announcement may be cycled by
the covered utilities by service area over not more than 90
consecutive days.

(¢) Covered utilities shall provide sufficient numbers of
program announcements and related promotional activities to
achieve a yearly energy audit completion rate of not less than
two percent of the eligible customers. In the event that the
response to the program announcement and promotional acti-
vities exceeds two percent, utilities shall engage additional
qualified personnel to service the demand in a timely manner,
The program announcement and related promotional activi-
ties shall identify the Department as the lead agency of the
CACS program. The covered utilities shall not unfairly dis-
criminate among eligible customers in providing program au-
dits.

(d) All costs of the program announcement and other pro-
motional activities shall be borne by the covered utility.

14:22-2.2 Contents and prohibitions

Covered utilities shall notify eligible customers at least an-
nually of the availability of energy audits. Such notification
shall be made primarily as an enclosure, with a business reply
card attached, in the customer’s monthly billing envelope, or
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as an independent direct mail announcement in a form pro-
vided, directed or otherwise approved by the Department.
Print, broadcast and/or billboard messages may also be used
to reinforce or support direct mail announcements.

The notifications, announcements and messages shall be in
the form provided, directed or approved by the Department.

14A:22-2.3 New customers

(a) Each covered utility shall identify and provide a pro-
gram announcement to each new customer within 60 days of
commencing billable service.

(b) Covered utilities shall maintain computer records and
provide for accessing such data for the purpose of identifying
eligible customers and new customers and past audit data.

(¢) Each covered utility shall furnish to the Department
monthly a list in ZIP code sequence of all new customers to
whom the program announcement was provided, and shall
include the name of the individual to whom the announce-
ment was directed in addition to the business name and ad-
dress.

(d) Each covered utility shall inform each new customer in
writing that upon request, the customer may receive at no
charge a new program audit of a building which was previ-
ously audited under the CACS Program, instead of receiving
the results of any past program audit of the customer’s facil-
ity.

SUBCHAPTER 3. PROGRAM SERVICES AND PRO-
GRAM AUDITS

14A:22-3.1 Program services

(a) All covered utilities shall offer and provide upon re-
quest the following program services to all eligible customers:

1. A program audit of all applicable program measures in a
form prescribed by the Department;

2. Financing information for program measures, at no
charge;

3. Conservation literature in a form specified by the De-
partment, at no charge.

(b) All covered utilities receiving requests for program au-
dits from eligible customers shall record the requests and the
arrangements made by the utility for the audit on an input
form prescribed by the Department. All such records shall
contain the following information, if available from the cus-
tomer:

1. Name and address of the customer’s place of business,
or residence;

2. Date schedule for providing the energy audit and dates
services were completed;

. Type of fuel(s) used to heat and cool;

. Time customer is available;

. Contact for utility and physical plant data;

. Building type, and principal use;

Media source from which they heard about the program;

8. Name of the customer’s building heating supplier, if the
building is heated with oil;

9. Names of the customer’s utilities.

(c) The Department and the CES shall also receive requests
for audits from eligible customers and shall record the same
information required by (b) above.
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14A:22-3.2 Arrangement of program audit

(a) If an eligible customer who heats with electricity or gas
contacts the Department and requests a program audit, the
Department shall refer that request to an appropriate covered
utility.
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(b) If an eligible customer who heats with oil contacts the
Department and requests a program audit, the Department
shall refer that request, except for that part which requires a
heating unit analysis, to an appropriate covered utility. The
Department shall determine whether the customer’s heating
supplier is a participating building heating supplier. If so, the
Department shall refer the customer’s request for a heating
unit analysis to that participating building heating supplier. if
the customer’s oil supplier is not participating, the Depart-
ment shall choose a participating heating supplier located in
the customer’s geographic service area to perform the heating
unit analysis part of the program audit. The Department shall
make the selection in a random and non-discriminatory man-
ner from the list of participating building heating suppliers
who have registered with the Department.

(¢) Upon receiving a referral from the Department each
covered utility and participating building heating supplier
shall promptly contact the eligible customer to arrange for an
appointment to provide the applicable program audit or heat-
ing unit analysis.

(d) If a covered utility receives a request for a program
audit from a customer who heats with oil, the utility shall
record the same information required by N.J.A.C. 14A:21-
3.1(b) and refer the request for a heating system analysis to
the Department for review and referral.

14A:22-3.3 Timing and preconditions

(a) All covered utilities shall provide a program audit of
eligible customer buildings to determine applicable program
measures and their estimated costs, savings, and payback
within 30 calendar days of receipt of a request or referral. If
the demand for such services becomes too great, the utility
must so notify the Department in writing and contact each
eligible customer requesting the program audit within 30 days
of the request or referral to set up an appointment and com-
plete the program audit within 60 calendar days of the date of
the request or referral. The covered utilities shall have an
additional 30 calendar days from the date the audio is com-
pleted to deliver a final audit report to the eligible customer.
A copy of each final audit report shall also be sent to the
Department.

(c) All participating building heating suppliers shall pro-
vide an oil-fired heating unit analysis to determine applicable
program measures and their estimated costs, savings and pay-
backs within 30 days of a receipt of a request or referral. If
the demand for such services becomes too great, the partici-
pating building heating supplier must so notify the Depart-

ment in writing, and contact each eligible customer requesting

such services within 30 days of the request or referral to set up
an appointment and complete the analysis within 60 calendar
days of the date of the request or referral.

(d) No covered utility or participating building heating sup-
plier shall discriminate unfairly among eligible customers par-
ticipating in the CACS Program.

14A:22-3.4 Energy conserving operations and maintenance
procedures

(a) As part of the program audit each covered utility shall
provide a list of energy conserving operations and mainte-
nance procedures which shall consist of basic energy conser-
vation opportunities appropriate for apartment buildings and
commercial buildings. The auditor shall:

1. Determine the applicability of each energy conserving
operation and maintenance procedure;

2. Explain each of the applicable energy conserving opera-
tion and maintenance procedures to the eligible customer;
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3. Explain the importance of completing applicable energy
conserving operations and maintenance procedures before
any program measure is installed; and

4. Provide savings estimates stated in dollars.

(b) The energy conserving operations and maintenance
procedures shall consist of the following:

Air conditioner efficiency maintenance;

Efficient use of shading;

Furnace efficiency maintenance and adjustments;
Light level reduction;

Plugging infiltration leaks;

Reduction in amount of conditioned space;
Steam distribution system maintenance;
Temperature raising in summer;

. Temperature reduction in winter;

10. Water flow reduction in showers and faucets;

11. Water temperature reduction; and

12. Any other energy conserving operation and mainte-
nance procedure which the Department determines appropri-
ate.

DO N AW

14A:22-3.5 Program measures

(a) The structural and heating and cooling unit analysis
shall determine the applicability of the following energy con-
servation measures:

Air conditioner replacement;
Automatic energy control systems;
Caulking;

Destratification fans;

Energy recovery systems;

6. Furnace/boiler or utility plant and distribution system
modifications;

7. Insulation;

8. Lighting systems replacement or modification;

9. Passive solar space heating/cooling;

10. Solar domestic hot water systems;

11. Solar replacement swimming pool heater;

12. Weatherstripping;

13. Window door system modifications; and

14. Any other measure which the Department determines is
appropriate.

(b) If an eligible customer heats with oil, a participating
building heating supplier shall perform the oil-fired heating
unit analysis of that unit, pursuant to N.J.A.C. 14A:22-
3.2(b).

(c) The applicability of renewable resource measures shall
be determined by the auditor at the time of the energy audit.
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14A:22-3.6 Applicability of program measures

(a) Every auditor shall use the program audit to determine
which program measures are applicable for each building
type. The auditor shall make the final determination of the
applicability of a program measure.

(b) A program measure is applicable if:

1. The program measure is not already present or in good
condition and the potential exists to save energy or reduce
energy demand in the building by installing same. In the event
that a less efficient device performing the same function as a
program measure is already present in the building, replace-
ment with the applicable program measure shall be recom-
mended.

2. Instaliation of the measure is not a violation of State,
Federal or local law or regulations.

3. With respect to energy recovery systems, the building
uses at least 50 gallons of service hot water per day; or has a
space heating load exceeding 500 KBTU per day; and has
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refrigeration equipment with a total average daily waste heat
discharge exceeding 75 KBTU.

4. With respect to furnace flue opening modifications, the
furnace combustion air is taken from a conditioned area.

5. With respect to ceiling insulation, the difference between
the R-value of any existing insulation and the program mea-
sure level is R-11 or more.

6. With respect to lighting system modification to use day-
lighting, any electric lighting fixtures are located within 135
feet of an existing window or skylight in a commercial build-
ing, or within 1S feet of an existing window or skylight in
common ar¢as of an apartment building.

7. With respect to passive solar thermosyphon air heating
systems, the building has a south-facing wall free of major
obstruction to sunshine during the heating season.

8. With respect to solar domestic hot water systems, the
building consumes more than 80 gallons of hot water per day
and has access to a site clear of major obstructions to solar
radiation which allows solar collectors to be oriented south-
facing.

9. With respect to solaria/sunspace systems, the apartment
building has existing balconies, patios, or available adjacent
ground area on the south-facing wall. Solaria/sunspace sys-
tems shall not be applicable to commercial buildings.

10. With respect to solar swimming pool heater replace-
ments, the pool uses electricity or other nonrenewable energy
for heating.

11. With respect to window heat gain retardants, the build-
ing has giass on the south, east, or west sides where those sides
are exposed to sunlight.

12. With respect to pipe and duct insulation, hot water
pipes and heating and cooling ducts which extend through
unconditioned spaces.

13. With respect to destratification fans whenever the ceil-
ing height of a conditioned spacc within a building equals or
exceeds ten feet; and the measured or estimated temperature
gradient between the three foot level and ceiling level exceeds
1 degree Fahrenheit per foot.

14A:22-3.7 Cost, savings and payback estimates

(a) The auditor shall calculate costs, savings and payback
estimates for all applicable program measures. These shall:

1. Be based upon calculation procedures and estimates of
cost of installation and materials, using current construction
industry standards and guides approved by the Department;
and

2. Be based upon adequate measurements taken during the
program audit including, actual measurements and inspec-
tions of the building shell, space heating, space cooling and
water heating equipment.

(b) All costs, savings and payback estimates for gas-fired
heating units shall be based upon an evaluation of the unit’s
seasonal efficiency, and shall include a measurement of the
unit’s steady state efficiency.

(c) All cost, savings and payback estimates for oil-fired
heating units shall be based upon the unit’s seasonal effi-
ciency, and shall include measurement of the unit’s steady
state efficiency. The evaluation shall be conducted pursuant
to N.J.A.C. 14A:21-3.1.

(d) AIll costs, savings and payback estimates for solar hot
water systems shall be based upon the following information,
which shall be disclosed to the cligible customer:

1. Square feet of collector;

2. Collector characteristics, including glazing materials and
other collector materials;

3. Storage system, if needed, including capacity of storagc;
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4. Appropriate freeze protection;

5. Estimated per cent of the water heating load to be met
by solar energy; and

6. Site preparation needed.

(e) All costs, savings and payback estimates for applicable
passive solar space heating and cooling systems shall be based
upon the following information which shall be disclosed to
the eligible customer:

1. The applicable system;

2. The estimated per cent of the heating load to be met by
the system;

3. The approximate dimensions of such a system; and

4. The collection storage characteristics, including the rec-
ommended heat capacity of storage.

(f) All costs, savings and payback estimates for solar hot
water systems, passive solar heating and cooling systems and
replacement solar swimming pool heaters shall have the fol-
lowing disclosure conspicuously placed on the audit results:

“THE COST, SAVINGS AND PAYBACK ESTI-
MATES YOU RECEIVE ARE BASED ON SYS-
TEMS WHICH MAY BE DIFFERENT FROM
THE ONES YOU PURCHASE. ALSO, THESE
ESTIMATES WERE NOT DETERMINED US-
ING ACTUAL CONDITIONS BUT USING SIM-
ULATED MEASUREMENTS. THEREFORE,
THE COST, SAVINGS AND PAYBACKS WE
HAVE ESTIMATED MAY BE DIFFERENT
FROM THOSE WHICH ACTUALLY OCCUR.”

14A:22-3.8 Results of the program audit

(@) Upon completion of the program audit, the covered
utility shall provide the results to each eligible customer who
receives a program audit, and to the Department within 30
calendar days after the site visit. The program audit results
shall be in a form prescribed by the Department. The auditor
shall leave a telephone number which the eligible customer
may call to review the audit results.

(b) Program audit results shall include the following:

1. The following disclosure, conspicuously placed:

“THE PROCEDURES USED TO MAKE THESE
ESTIMATES ARE CONSISTENT WITH NEW
JERSEY DEPARTMENT OF ENERGY CRITE-
RIA FOR APARTMENT AND COMMERCIAL
BUILDING ENERGY AUDITS. HOWEVER,
THE ACTUAL INSTALLATION COSTS YOU
INCUR AND THE ENERGY SAVINGS YOU RE-
ALIZE FROM INSTALLING THESE MEA-
SURES MAY BE DIFFERENT FROM THE ESTI-
MATES CONTAINED IN THIS AUDIT
REPORT. ALTHOUGH THE ESTIMATES ARE
BASED UPON MEASUREMENTS OF YOUR
BUILDING, THEY ARE BASED ON ASSUMP-
TIONS WHICH MAY NOT BE TOTALLY COR-
RECT FOR YOUR BUILDING. TOTAL SAV-
INGS FROM THE INSTALLATION OF MORE
THAN ONE PROGRAM MEASURE WILL
PROBABLY BE LESS THAN THE SUM OF
SAVINGS OF EACH MEASURE INSTALLED
INDIVIDUALLY.”

2. Energy consumption data for each fuel type stated in
energy units, Btus and dollars:

3. A description of the building including but not limited to
information concerning level of occupancy, schedule of oper-
ating hours, and size in square feet.
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4. An inventory and description of the building compo-
nents and equipment affecting energy consumption;

5. An estimate of the total costs (material and labor) ex-
pressed in dollars, of installation by an installer of each appli-
cable program measure addressed in the program audit;

6. An estimate of the savings expressed in dollars, and Btus
which would occur during the first year from installation of
each applicable program measure addressed in the program
audit;

7. An estimate of payback expressed in years for instaila-
tion of each applicable program measure addressed in the
program audit;

8. A ten-year cash flow analysis for every energy conserva-
tion measure costing over $500.00. The analysis shall include:

i. Pretax savings;

ii. Investment and operating cost differences;

iii. Pretax cash flow;

iv. Tax depreciation difference; and

v. Customer’s annual tax rate.

9. Written information explaining the standards for credit
applications and loan applications, the availability of finan-
cial assistance through lenders and methods of evaluating
vendor proposals.

14A:22-3.9 Prohibitions

(a) No auditor shall provide costs, savings or payback esti-
mates resulting form the installation of any product or mea-
sure which is not a program measure.

{b) No auditor shall unfairly discriminate in recommenda-
tions of program measures.

(¢) No auditor shall recommend, select or provide informa-
tion about any contractor or supplier, if such recommenda-
tions unfairly discriminates among contractors and suppliers.

SUBCHAPTER 4. FINANCING ASSISTANCE

14A:22-4.1 Services provided

(a) Upon rcquest by an eligible customer, each covered
utility shall promptly provide services to arrange financing for
the purchase and installation of any program measure. These
services shall include:

1. Written information explaining the standards for credit
applications, loan applications, the availability of financial
assistance through lenders and methods of evaluating vendor
proposals.

i. Such written information shall be distributed by each
covered utility to all eligible customers who receive an audit,
or upon request by any eligible customer. Such written infor-
mation shall be in a form prescribed by the Department.

2. Telephone assistance available through the covered util-
ity by a toll-free number. The toll-free number shall be placed
conspicuously on all lists and written information distributed.

3. In-person assistance about the selection of lenders,
shopping for loans and filling out loan applications provided
by trained personnel who shall be available in at least one
specified location during normal business hours and/or at
several locations during designated hours.

14A:22-4.2 Prohibitions

(a) When providing any arranging of services, no covered
utility shall recommend, select, or provide information about
any lender if such recommendation would unfairly discrimi-
nate among lenders.

(b) No covered utility shall provide any arranging services
for any measure which is not a program measure.

(CITE 16 N.J.R. 356)
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SUBCHAPTER 5.

14A:22-5.1 Payments

(a) All program services, including the program audit, shall
be provided free of charge to any eligible customer, except as
provided in (b) below;

(b) If an eligible customer receives a program audit that
includes an analysis of an oil-fired heating unit by a partici-
pating building heating supplier, the building heating supplier
shall charge no more than $10.00. Such fee may be paid by the
Department.

PAYMENTS

SUBCHAPTER 6. AUDITOR QUALIFICATIONS AND
TESTING

14A:22-6.1 General

(a) All auditors of program measures shall be qualified by
the Department as to basic skills necessary to perform CACS
Program energy audits. Each auditor shall take and pass a
written test, prepared and administered by the Department,
prior to being qualified to conduct audits. The Department
may retest any or all auditors upon notice as audit procedures
change, or for good cause as determined by the Department.

(b) Any building heating supplier who has previously
passed a Department approved test and has been qualified by
the Department may apply for and receive a waiver of the
auditor qualification for testing. Any building heating sup-
plier may apply for and receive a waiver of qualification
testing standards if such person submits written proof which,
in the opinion of the Department, establishes that the person
has sufficient training in conducting testing and analysis of
program measures applicable to oil-fired heating units.

14A:22-6.2 Qualifications of auditors

(a) Persons conducting a program audit shall individually
or collectively have the following qualifications:

1. A general understanding of the three types of heat trans-
fer and the effects of temperature and humidity on heat trans-
fer;

2. A general understanding of commercial building and
apartment building construction terminology and compo-
nents;

3. A general knowledge of the operation of the heating and
cooling systems in apartment buildings and commercial build-
ings;

4. The capability to conduct the program audit, including:

i. Knowledge of all operations and maintenance procedures
to be audited;

ii. Ability to determine appropriate program measures;

iii. A proficiency in the pertinent auditing procedures for
each applicable program measure;

5. A working ability to calculate steady-state efficiency and
seasonal efficiency of the furnace and boiler;

6. An understanding of the nature of solar energy and its
commercial and apartment building applications including;

i. Insulation;

ii. Shading;

iii. Heat capture and transport; and

iv. Heat transfer for hot water and space heating.

7. Auditors may be qualified to conduct a specific part of
the audit and shall be tested accordingly.

SUBCHAPTER 7. BUILDING HEATING SUPPLIERS

14A:22-7.1 Participation
Building heating suppliers may participate in the CACS
Program to the extent provided by this subchapter.
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14A:22-7.2 Requirements for participation

To be eligible to participate in the CACS Program, a build-
ing heating supplier shall notify the Department in writing of
his intention to participate and agree to comply with all appli-
cable requirements of this chapter.

14A:22-7.3 Voluntary withdrawal

Any participating building heating supplier may voluntarily
withdraw from the CACS Program upon 30 days written
notice to the Department. However, any building heating
supplier who so notifies the Department shall continue to
comply with all requirements for participation and extend all
benefits due to all eligible customers who have requested an
oil-fired heating unit analysis prior to the effective date of
withdrawal.

14A:22-7.4 Disqualification

(a) The Department may disqualify any building heating
supplier from participating in the program.

(b) Grounds for disqualification include, but are not lim-
ited to the following:

1. Violation, within three years prior to the date of applica-
tion, of any laws governing the conduct of occupations or
professions regulated by the state(s) in which the applicant
does business;

2. Violation of the Federal Organized Crime Control Act
of 1970 or conviction for fraud, embezzlement, theft, forgery,
bribery, falsification or destruction of records, prejury, false
swearing, receiving stolen property, obstruction of justice or
any other offense indicating lack of business integrity or hon-
esty by the applicant, or if the applicant is a corporation,
partnership, or business entity;

3. Violation of any Federal or State antitrust statutes, or
the Federal Anti-Kickback Act;

4. Violations of any laws governing hours of labor, mini-
mum wage standards, discrimination in wages or child labor;

5. Any other cause affecting the responsibility of a building
heating supplier of such a serious and compelling nature as
may be determined by the Department to warrant disqualifi-
cation, including such conduct as may be prescribed by law or
regulation even though such conduct has or may not be prose-
cuted as a violation of such law or regulation; or

6. Failure to fully comply with all applicable requirements
of this chapter.

14A:22-7.5 Procedures for disqualification

(a2) Any building heating supplier whom the Department
plans to disqualify from participating in the program shall
receive written notice from the Department of the disqualifi-
cation and the grounds therefor at least 30 days before such
disqualification.

(b) The Department shall allow the building heating sup-
plier to respond in writing to the allegations contained in the
notice. All such responses must be received by the Department
no later than 30 days after receipt of the proposed agency
action. Disqualification from participation shall constitute
final agency action.

(c) A building supplier who has been disqualified by the
Department may file a request for reconsideration after one
year. The request for reconsideration shall be accompanied by
a statement under oath setting forth substantial and appropri-
ate grounds for reconsideration which shall be supported by
documentary evidence. Substantial and appropriate grounds
include, but are not limited to:

1. Newly discovered material evidence that the Department
erred in its previous decision;
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2. Reversal of a conviction of an offense or civil judgment
which formed the basis of the Department’s previous deci-
sion, on material grounds;

3. Actual change of ownership or control; and

4. Elimination of the causes for which disqualification oc-
curred.

(d) The Department shall review the request for reconsider-
ation and shall, within 45 days of its receipt, notify the build-
ing heating supplier of its decision whether to allow the build-
ing heating supplier to continue to participate in the CACS
Program.

SUBCHAPTER 8. REPORTING AND RECORDKEEP-
ING

14A:22-8.1 Reporting; covered utilities

(a) Each covered utility shall submit the following informa-
tion in writing to the Department on June 1, 1984 and annu-
ally thereafter through June 1, 1980 for the twelve month
period ending the preceding April 1:

1. Number of audits requested by building type;

2. Estimated utility direct and indirect costs;

3. Whether the utility is engaged in financing, installing or
supplying any program measures or renewable resource mea-
sures and a description of the programgs).

4. The approximate number of eligible customers and, if
available, the percentage of those customers for whom the
utility is the primary heating fuel supplier;

5. The number of eligible customers who have requested:

i. Program audits; and

ii. Loans arranged;

6. The number and function of employees assigned to the
program including part-time employees;

7. The program budget;

8. Such other information as the Department may require.

(b) Each covered utility shall submit the following infor-
mation in writing to the Department on the 10th of each
month beginning June, 1984 following information for the
preceding month:

The number of audits requested by fuel type;

. The number of audits completed within 30 days;

. The number of audits completed within 60 days;

The number of audits cancelled;

the amount and types of program literature distributed;
The media sources used;

. Such other information the Department may require.

No AW~

14A:22-8.2 Reporting: Participating building heating
suppliers

(a) Each participating building heating supplier shall sub-
mit the following information in writing to the Department on
June 1:

1. The number of oil-fired heating unit analyses performed
and the cost to the customer and the building heating sup-
plier; and

2. Other such information as the Department may require.

14A:22-8.3 Recordkeeping: Covered utilities

(a) Each covered utility shall keep the following records for
the periods indicated and shall make them available to the
United States Department of Energy and the Department
upon request:

1. The name and address of each eligible customer who
receives a program audit, which shall be kept for ten years
from the date of the program audit;

(CITE 16 N.J.R. 357)
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2. A copy of the data collected during the audit and a copy
of the estimates of the costs and savings presented to the
customer, which shall be kept for ten years from the date of
such request;

3. A copy of all requests furnished by eligible customers
for heating unit analyses which shall be kept for ten years
from the date of such a request;

4, The amount and cost of fuel purchased each month or
other billing period for the twelve months prior to and follow-
ing each program audit for each eligible customer, which shall
be kept for two years from the date of such program audit;
and

5. The names of the individuals who have met the qualifi-
cation criteria for auditors, which shall be updated within a
reasonable period of time following each implementation of
the qualification procedures.

14A:22-8.4 Recordkeeping: Participating building heating
suppliers

(a) Each participating building heating supplier shall keep
the following records for the periods indicated and shall make
them available to the United States Department of Energy and
the Department upon request:

1. The name and address of each eligible customer who
receives an oil-fired heating unit analysis as part of a program
audit, which shall be kept for ten years from the date of the
heating unit analysis;

2. A copy of the data collected during the heating unit
analysis and a copy of the estimates of costs and savings
presented to the customer, which shall be kept for ten years
from the date of the heating unit analysis;

3. A copy of all requests furnished by eligible customers
for heating unit analysis which shall be kept for ten years
from the date of such requests;

4. If the participating building heating supplier supplies the
fuel, the amount and cost of fuel purchased each month or
other billing period for the 12 months prior to and following
each heating unit analysis for each of its own eligible cus-
tomers participating in the program, which shall be kept for
two years from the date of such heating unit analysis.

TREASURY-GENERAL
(a)

DIVISION OF PENSIONS

Public Employees’ Retirement System
Contributory Insurance Rate

Proposed Amendment: N.J.A.C. 17:2-3.3

Authorized By: John P. Olender, Secretary, Public Em-
ployees’ Retirement System.
Authority: N.J.S.A. 43:15A-17.

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984. These submissions and any inquiries about submissions
and responses, should be addressed to:

(CITE 16 NJ.R. 358)
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Peter J. Gorman

Administrative Practice Officer

Division of Pensions

20 West Front Street

CN 295

Trenton, New Jersey 08625
The Board of Trustees of the Public Employees’ Retirement
System thereafter may adopt this proposal without further
notice (see N.J.A.C. 1:30-3.5). The adopted rules become
effective upon publication in the Register of a notice of adop-
tion.

This proposal is known as PRN 1984-81.

The agency proposal follows:

Summary
The proposed amendment changes the participating PERS
members’ contribution rate for contributory group insurance
from three-fourths of one percent salary to six-tenths of one
percent of salary, effective April, 1984,

Social Impact
The proposed amendment will affect all members of the
PERS who have elected to enroll in the contributory group
life insurance program.

Economic Impact

The participating members will experience reduced costs for
the contributory insurance coverage, which will not be altered
by the proposed amendment. Since there appears to be suffi-
cient reserves to cover the reduced contribution rates, there
will be no appreciable cost to the participating public employ-
ers or the public at large as a result of this proposed amend-
ment.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

17:2-3.3 Contributory insurance rate

All participating members’ contribution rate for contribu-
tory group insurance shall be [three-quarters of one percent]
six-tenths of one percent of the member’s base or contractual
salary, effective as of [July 1, 1981] April 1, 1984.

TREASURY-TAXATION
(b)

DIVISION OF TAXATION
Motor Fuels Tax Act

Proposed Readoption: N.J.A.C. 18:18

Authorized By: John R. Baldwin, Director, Division of
Taxation.
Authority: N.J.S.A. 54:39-10 and 54:50-1.

Interested persons may submit in writing, data, views or
arguments relevant 1o the proposal on or before March 23,
1984. These submissions, and any inquiries about submissions
and responses, should be addressed to:
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Jack Silverstein

Chief Tax Counselor

Division of Taxation

50 Barrack Street

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal
without further notice (see: N.J.A.C. 1:30-3.5). Pursuant to
Executive Order No. 66(1978), N.J.A.C. 18:18-1.1 et seq.
would otherwise expire on April 3, 1984. The readoption of
these rules becomes effective upon acceptance by the Office of
Administrative Law of the notice of their readoption.

This proposal is known as PRN 1984-104.

The agency proposal follows:

Summary

The first gasoline tax law (P.L. 1924 ¢.334) became effec-
tive in New Jersey on July 1, 1927 at the rate of 2¢ per gallon.
In 1934 a commission recommended repeal of use of exemp-
tion certificates and substitution of a system of refunds. The
present Motor Fuels Tax Act providing for a system of re-
funds and a closer control of nontaxable sales of motor fuels
was enacted as P.L. 1935, ¢.318 and became effective July 1,
1935.

The Motor Fuels Tax rules N.J.A.C. 18:18-1.1 have been
updated and revised periodically through internal agency re-
view as required by changes in legislation and by changes in
the regulatory environment. The rules implement the statute
pursuant to which $282,347,938 in revenue was raised in fiscal
year 1983. This represents the fourth largest source of state
tax collections following the Sales Tax, the Gross Income Tax
and the Corporation Business Tax.

N.J.A.C. 18:18 is summarized as follows:

sy

Subchapter 1. “‘Definitions,”’ supplies definitions of par-
ticular words and phrases used in the chapter.

Subchapter 2. “‘Licensing,’’ provides for general powers of
the Director with respect to the Motor Fuels Tax Act.

Subchapter 3. *‘Distributor’s and Jobber’s License; Bonds
Required; Records,’’ deals with specific conditions for bond-
ing and regulating distributors and gasoline jobbers.

Subchapter 4. “Wholesale and Retail Dealers and Trans-
port Licenses,”” outlines the conditions for regulation of
wholesale and retail dealers and transport licenses.

Subchapter 5. “‘Special Licensing,’’ establishes procedures
for implementing statutory requirements for licensing ‘‘Spe-
cial License A’’ and ‘‘Special License B*’ holders.

Subchapter 6. ‘“Corporations,”” summarizes special provi-
sions relating to corporate licenses or taxpayers.

Subchapter 7. ‘‘Imposition of Tax and Tax Reporting,”’
prescribes certain particular accounting and reporting require-
ments for fuels.

Subchapter 8. ‘‘Fuel Carriers,
fuel carrier reports and records.

Subchapter 9. ‘““Exports,”’ supplies guidelines relating to
exports of fuels from New Jersey.

Subchapter 10. ‘‘Tax Paid in Error-Refund and Appeals,”’
deals with refunds of tax paid in error.

Subchapter 11. ““Collection of Taxes,’’ includes provisions
with respect to suits by the Attorney General for Collection of
Taxes.

Subchapter 12. “‘Offenses, Fines and Penalties,”’ describes
the offenses, fines, and penalties to which violators of the law
will be subjected.

13}

establishes guidelines for
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Subchapter 13. “Procedure for Collection of Fines and
Penalties,”’ relates to jurisdiction and procedures for collec-
tion of fines and penalties.

Subchapter 14. ‘“‘Exemptions,”” provides for exemption
from the tax for sales to the Federal Government, State of
New Jersey, any political subdivision of the state or to a
department or agency of either.

Subchapter 15. ‘‘Refunds,’”” provides for refund proce-
dures and documentation for certain purchasers and users of
Motor Fuels and summarizes form numbers for administra-
tion of the tax.

Pursuant to Executive Order 66(1978), these rules were
reviewed by the Division and were found to be understand-
able, adequate, reasonable, and necessary in their interpreta-
tion and clarification of the Motor Fuels Tax Act. In order to
continue the orderly administration of the New Jersey Motor
Fuels Tax Act, these rules will continue in effect until five
years after the filing of the readoption notice.

Social Impact

The Motor Fuels Tax rules were enacted to provide taxpay-
ers, and their attorneys and accountants guidance and assist-
ance in the administration of the Motor Fuels Tax Act
N.J.S.A. 54:39-1 et seq. These rules were also intended as
guidelines to assist taxpayers and licensees in their preparation
of various tax returns and records pursuant to that Act. The
readoption of these rules will continue to provide taxpayers
and those required to report under the Act with guidance in
fulfilling their statutory obligation. It will also continue the
orderly administration and collection of the tax for the State
of New Jersey.

Economic Impact

The readoption of the Motor Fuels Tax rules will continue
to provide for accurate filing of tax returns and maintainance
of tax related reports and records by licensees and for pay-
ment of the applicable tax. It will assist in providing for the
anticipated revenue for state budgetary purposes and addi-
tionally provide mechanisms for refunds of tax in appropriate
situations.

The tax rates and revenue generated have been referred to
in the summary above, and under the readoption will continue
to supply a projected source of revenue for the State.

Full text of the proposed readoption may be found in the
New Jersey Administrative Code at N.J.A.C. 18:18.

(a)

DIVISION OF TAXATION

Sales and Use Tax
Taxation of manufactured and mobile homes

Proposed Repeal: N.J.A.C. 18:24-7.19
Proposed New Rule: N.J.A.C. 18:24-7.19

Authorized By: John R. Baldwin, Director, Division of
Taxation.
Authority: N.J.S.A. 54:32B-24 and P.L. 1983, ¢.400.

(CITE 16 N.J.R. 359)
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Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984, These submissions, and any inquiries about submissions
and responses, should be addressed to:

Jack Silverstein

Chief Tax Counselor

Division of Taxation

50 Barrack Street, CN 269

Trenton, NJ 08646
The Division of Taxation thereafter may adopt this proposal
without further notice (see N.J.A.C. 1:30-3.5). The adoption
becomes effective upon publication in the Register of a notice
of adoption.

This proposal is known as PRN 1984-103.

The agency proposal follows:

Summary

“The Manufactured Home Taxation Act,”” P.L. 1983,
¢.400, effective December 22, 1983, together with four other
acts passed at the same time, addressed the problems noted
below in the Social Impact. Briefly, the acts provided that
mobile or manufactured homes on private property on a per-
manent foundation, should be taxed as real estate. Mobile or
manufactured homes on mobile home parks are not taxed as
realty. Instead, the owner must pay an annual municipal
service fee in lieu of taxes to the municipality, through the
mobile home park operator.

Trailers, a separate category consisting primarily of recrea-
tional or other over the road wvehicles are still licensed as
motor vehicles; other manufactured or mobile homes are not.

Sales tax applies to all manufactured and mobile homes, on
the first sale only, at the manufacturer’s invoice price. Trail-
ers are subject to sales tax on the retail price at each transfer
of title. The proposed new rule is promulgated to help the
manufacturers, dealers and purchasers of mobile and manu-
factured homes and trailers to understand and comply with
the current versions of the realty tax law and the sales tax law.

Social Impact

The law on taxation of manufactured and mobile homes
has been in controversy for a number of years. Originally
mobile homes which were primarily what are now called trail-
ers, were considered only as motor vehicles. Prior to 1966,
there was no sales tax effect. The mobile homes, if placed in
trailer parks, were not assessed as real property. Only the
trailer park operator paid realty tax on the land, usually
without regard to the value of the trailers.

This caused financial difficulties for undeveloped munici-
palities, especially if there were school aged children to in-
crease the local school population. Municipalities tried to
exclude trailer parks. Trailer manufacturers and dealers, as
well as those buying them, went to court to prevent the exclu-
sion of trailer parks. The courts held that trailers, on private
property, could be taxed as realty, but those in trailer parks
could not. The courts also ruled that trailer parks could not be
completely excluded from municipalities.

The 1966 Sales Tax Act presented a new problem. Trailers
were subject to sales tax on the full retail price, while custom
built homes were subject to sales tax only on materials, not on
costs involved in construction. This problem greatly increased
when large manufactured homes, sometimes in two or more
sections which when joined were equivalent to a small or
medium home, came on the market.

(CITE 16 N.J.R. 360)
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Because of these problems, there was a moratorium from
November 1979 until the end of 1983, which prohibited the
taxation as real estate of most manufactured or mobile
homes. This resulted in further tax inequities since some mu-
nicipalities followed this moratorium and some did not.

Because of all of these problems, a legislative committee
was appointed to review the whole problem of taxation of
mobile homes.

Economic Impact

The act and the implementing rule will have a substantial
economic effect. Those buying residential type manufactured
mobile homes will pay sales tax based on the manufacturer’s
invoice price, rather than the retail price, as formerly. How-
ever, all mobile or manufactured homes permanently fixed on
private property are now subject to realty tax like all other
homes, which is a change in the law. Sales tax will be imposed
on all sales of trailers, as before.

Manufactured and mobile home owners will be paying an
annual municipal service fee in lieu of taxes, which was not
always done formerly. Presumable these fees, fixed at the
local level, will be sufficient to minimize the impact of mobile
home parks on local tax rates, including the costs of educa-
tion, police, fire, etc.

Full text of the proposed repeal may be found in the New
Jersey Administrative Code at N.J.A.C. 18:24-7.19.

Full text of the proposed new rule follows.

18:24-7.19 Taxation of manufactured and mobile homes

(a) This section is intended to clarify the taxation of manu-
factured and mobile homes under the provisions of P.L. 1983,
¢.400, approved December 22, 1983.

1. For the purposes of this section, the following terms
shall have the following meanings:

i. ‘“Manufactured or mobile home’’ means a unit of hous-
ing which consists of one or more transportable sections
which are substantially constructed off site and, if more than
one section, are joined together on site; is built on a perma-
nent chassis; is designed to be used, when connected to utili-
ties, as a dwelling on a permanent or nonpermanent founda-
tion; and is manufactured in accordance with the standards
promulgated for a manufactured home pursuant to the ‘“Na-
tional Manufactured Housing Construction and Safety Stan-
dards Act of 1974, Pub. L. 93-383 (42 U.S.C. § 5401, et
seq.) and the standards promulgated for a manufactured or
mobile home pursuant to the ‘“‘State Uniform Construction
Code Act,” P.L. 1975, ¢.217 (C. 54:27D-119, et seq.).

ii. ““Trailer or housetrailer’” means a recreational vehicle,
travel trailer, camper or other transportable, temporary
dwelling unit, with or without its own motor power, designed
and constructed for travel and recreational purposes to be
installed on a nonpermanent foundation if installation is re-
quired.

ili. ‘““Manufacturer’s invoice price’’ means the price
charged by the manufacturer to a purchaser for a new manu-
factured or mobile home, including any amount for which
credit is allowed by the manufacturer to the purchaser, the
charge for the manufacturer-installed accessories, options,
components or other taxable tangible personal property, with-
out any deduction for expenses, early payment discounts or
the value of a trade-in.

iv. “Dealer’’ means any person who sells manufactured
and mobile homes, trailers or housetrailers and other tangible
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personal property in New Jersey in the regular course of
business and who is registered as a vendor with the Division of
Taxation, whether or not licensed as a motor vehicle dealer
with the Division of Motor Vehicles.

vi. ““New manufactured or mobile home’’ means only a
newly manufactured unit.

vi. ““Used manufactured or mobile home’ means a unit
which has become what is commonly known as “‘second
hand’’ within the ordinary meaning thereof.

vii. ‘‘First sale’’ means a retail sale as defined by the Sales
and Use Tax Act.

(b) On and after December 22, 1983, the first sale of a new
manufactured or mobile home is subject to sales tax based
upon the manufacturer’s invoice price.

1. The sale of a new manufactured or mobile home by the
manufacturer or other vendor to a contractor, subcontractor,
homeowner or other ultimate consumer is a retail sale and the
tax must be collected from the purchaser at the time of sale
and remitted to the Division of Taxation.

2. Where the manufacturer or other vendor sells a new
manufactured home to a homeowner or other ultimate con-
sumer and agrees to install the home for the purchaser, the
manufacturer or other vendor is acting as a contractor and the
tax is due directly from such person. Sales tax is not collected
from the purchaser.

i. Where a new manufactured or mobile home is purchased
from a manufacturer or other vendor who is not a registered
vendor in New Jersey for sales tax purposes, the purchaser
must pay the tax directly to the Division; provided, however,
that where the manufacturer’s invoice price cannot be ascer-
tained, the tax is based on the purchase price.

3. The sale of a new manufactured or mobile home by the
manufacturer to a dealer is a sale for resale and the tax applies
to the manufacturer’s invoice price as follows:

1. Where the dealer sells a new manufactured or mobile
home to a contractor, subcontractor, homeowner or other
ultimate consumer, the sales tax must be collected from the
purchaser by the dealer and remitted to the Division of Taxa-
tion.

Example 1:

Dealer X sells a manufactured home to Y for $30,000.00.
The manufacturer’s invoice price, including a charge for cer-
tain home furnishings, was $19,500.00. The cost of freight
into dealer X’s place of business was $500.00. The taxable
receipt is $20,000.00 and the sales tax is stated to and coliected
from the purchaser at the rate of six percent, or $1,200.00.

1. Where the dealer sells a new manufactured or mobile
home to a homeowner or other ultimate consumer and agrees
to install the home for the purchaser, the dealer is acting as a
contractor and the tax is due directly from the dealer. Sales
tax is not collected from the purchaser.

Example 1:

Dealer X sells a new manufactured home to Y and agrees to
install the unit in a mobile home park. The manufacturer’s
invoice price, including a charge for certain home furnishings,
is $19,500.00. The cost of freight into dealer X’s place of
business is $500.00. The dealer is liable for the tax on
$19,500.00, or $1,170.00. No tax on the manufactured home
is stated to or collected from the purchaser.

iii. The sale of 2 new manufactured home by a dealer or
other vendor to a dealer is a sale for resale and the acquiring
dealer may issue a valid New Jersey Resale Certificate (Form
ST-3); however, that sales tax is due at the time of retail sale
on the price paid by the acquiring dealer whenever the manu-
facturer’s invoice price cannot be ascertained.

OTHER AGENCIES

(c) The sale of dealer-installed options or accessories for or
components of a manufactured or mobile home is subject to
sales tax based upon the sales price, whether or not the dealer
also agrees to install the home for his customer; provided,
however, that where the dealer does agree to install a home
for his customer, the purchase of building materials, supplies
and equipment is subject to tax as provided by subsection (e)
below.

(d) On and after December 22, 1983, the sale of a used
manufactured or mobile home by any person, including a
dealer, is exempt from sales and use tax, whether or not the
home is located in a mobile home park.

(e) On and after December 22, 1983, the installation of a
new or used manufactured or mobile home results in a capital
improvement to real property, whether or not the home is
installed in a mobile home park.

1. Services performed by a contractor, subcontractor,
manufacturer or other vendor or dealer acting as a contractor
or subcontractor and rendered in connection with the installa-
tion of a new or used manufactured or mobile home for the
purchaser are exempt from sales tax; provided, however, that
a duly completed Certificate of Capital Improvement (Form
ST-8) has been obtained from the purchaser and retained by
the contractor or dealer for his permanent records.

2. Sales of materials and supplies, equipment or taxable
services to a contractor or subcontractor, manufacturer or
other vendor or a dealer acting as a contractor or subcontrac-
tor, for use in the installation of a new or used manufactured
or mobile home are subject to sales tax or use tax as provided
by 18:24-5.3, et seq. of this chapter,

(f) The sale of a new or used trailer or housetrailer is
subject to sales tax as provided for other motor vehicles in this
subchapter.

(g) A certificate of ownership for a new manufactured or
mobile home will not be issued by the Division of Motor
Vehicles except upon proof, in a form approved by the Divi-
sion of Taxation and the Division of Motor Vehicles, that any
tax due on the sale or use of 4 new manufactured or mobile
home has been paid or that no such tax is due.

OTHER AGENCIES
(a)

CASINO CONTROL COMMISSION

Accounting and Internal Controls
Standard financial and statistical reports

Proposed Amendment: N.J.A.C. 19:45-1.6

Authorized By: Casino Control Commission, Theron
G. Schmidt, Executive Secretary.

Authority: N,J.S.A. 5:12-63(c), 5:12-69(a) and 5:12-
70(1)(m)(n).

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
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1984, These submissions and any inquiries about submissions
and responses should be addressed to:

William H, Delaney, Director

Casino Control Commission

Division of Financial Evaluation & Control

3131 Princeton Pike Office Park

Building No. 5

CN-208

Trenton, NJ 08625
At the close of the period for comments, the Casino Contro!
Commission may adopt this proposal, with any minor
changes not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Upon adoption of these rules, a notice of
the adoption shall be published in the Register. The adopted
rules shall become effective upon publication of that notice of
adoption in the Register.

This proposal is known as PRN 1984-101.

The agency proposal follows:

Summary

The proposed amendment would require that all quarterly
reports submitted to the Casino Control Commission by ca-
sino licensees be based on calendar quarters ending March 31,
June 30 and September 30. In addition, it would require that
annual reports to the Casino Control Commission be based
on a calendar period beginning January 1 and ending Decem-
ber 31. This would eliminate the present aiternative that al-
lows casino licensees to file quarterly reports based on equal
91-day fiscal quarters ending on or about March 31, June 30
and September 30, and annual reports based on a fiscal year
of equal 91-day quarters ending on or about December 31.

This proposed amendment will help the Casino Control
Commission to fulfill its responsibilities under N.J.S.A. 5:12-
70(m). N.J.S.A. 5:12-70(m) gives the Casino Control Com-
mission the responsibility to prescribe a minimum uniform
standard of accountancy methods, procedures, and forms,
and such other standard operating procedures as may be nec-
essary to assure consistency, comparability, and effective dis-
closure of all financial information concerning casino li-
censees. If all casino licensees are required to file their reports
based on calendar periods, the Casino Control Commission
will maximize the uniformity, consistency and comparability
of information contained therein.

It should be noted that due to procedural requirements of
the Administrative Procedure Act and Rulemaking Rules of
the Office of Administrative Law, this amendment, if
adopted, cannot become effective until April 16, 1984 at the
earliest. Consequently, the effective date of the amendment
would occur after the end of the first calendar quarter of 1984
(i.e., March 31). In order to assure that all reports filed for
1984 arc¢ based on uniform quarterly periods, the submission
of the quarterly reports covering the first quarter of 1984 will
be subject to this amendment. The effects of applying the
amendment to the submission of the first quarter reporis will
be minimal since quarterly reports covering the first quarter
of 1984 do not have to be filed with the Casino Control
Commission until May 15, 1984.

Social Impact
The social impact of this amendment would be substantial
in that the public and the Casino Control Commission will be
provided with financial information that is more uniform,
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consistent, comparable and effectively disclosed, and thus,
more useful,

Economic Impact

The economic impact of this amendment on licensees will
be immaterial in relation to the total costs of operating a
casino-hotel. Only two licensees will have to change to a
calendar period of reporting. These two operators may incur
initial costs in changing their reporting period to a calendar
basis; however, such costs will not be excessive and should be
offset in part by eliminating the need for a fiscal to calendar
period reconciliation of revenues and expenses. The economic
impact on the Casino Control Commission will be moderate
in that the Commission will experience less costs associated
with review functions relating to fiscal to calendar period
reconciliations of revenues and expenses. The economic im-
pact of this amendment on the public will be minimal.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

19:45-1.6 Standard financial and statistical reports

(a)-(b) (No change.)

(¢) Annual reports to the Commission shall be based on a
calendar year, beginning January 1, and ending December 31.
[, or a fiscal year, of equal 91 day quarters ending on or about
December 31.] Quarterly reports shall be based on calendar
quarters ending March 31, June 30, and September 30. [or
equal 91 day fiscal quarters ending on or about March 31,
June 30, and September 30.] Monthly reports shall be based
on calendar months.

[1. The reports based on fiscal periods shall contain a foot-
note reconciling the fiscal periods revenues and expenses to a
calendar basis.]

(d)-(j) (No change.)

(a)

CASINO CONTROL COMMISSION

Taxes
Section 144 Investment Obligation and
Investment Alternative Tax

Proposed Amendments: N.J.A.C. 19:54-2.9,
2.27

Authorized By: Casino Control Commission, Theron
G. Schmidt, Executive Secretary.

Authority: N.J.S.A. 5:12-63(c), 5:12-69(a), 5:12-70(e)
and 5:12-144(f).

Interested persons may submit in writing, data, views or
arguments relevant to the proposal on or before March 23,
1984, These submissions, and any inquiries about submissions
and responses, should be addressed to:
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Robert Genatt

General Counsel

Casino Control Commission

3131 Princeton Pike Office Park

Building No. §

CN-208

Trenton, NJ 08625
At the close of the period for comments, the Casino Control
Commission may adopt this proposal, with any minor
changes not in violation of the rulemaking procedures at
N.J.A.C. 1:30-3.5. Upon adoption of these rules, a notice of
the adoption shall be published in the Register. The adopted
rules shall become effective upon publication of that notice of
adoption in the Register.

This proposal is known as PRN 1984-102.

The agency proposal follows:

Summary

On January 25, 1984, the Casino Control Commission
adopted a new subchapter of rules, N.J.A.C. 19:54-2, con-
cerning the investment obligation and investment alternative
tax imposed by section 144 of the Casino Control Act
(N.J.S.A. 5:12-144). These rules were published in the No-
vember 7, 1983, Register at 15 N.J.R. 1838(a). See the notice
of adoption concerning these rules in this Register. As indi-
cated in the Summary of Public Comments included in this
notice of adoption, the Commission reacted favorably to two
public comments suggesting that amendments be made to the
rules as published.

First, Resorts International Hotel, Inc. (‘‘Resorts’’), pro-
posed that the Commission eliminate that provision of
N.J.A.C. 19:54-2.9(b) which establishes a fixed minimum op-
eration period of at least 25 years or the estimated useful life
of the property, whichever is less, for each investment prop-
erty approved by the Commission. Instead, Resorts proposed
that the Commission rely upon its general authority to require
reasonable minimum operation periods, established elsewhere
in that section, to evaluate each proposal on a case-by-case
basis; this would afford the Commission much greater flexi-
bility in evaluating the merits of, and necessary restrictions to
be assigned to, each particular proposal submitted for Com-
mission approval.

Second, the Atlantic City Casino Hotel Association (‘‘As-
sociation’”) proposed that the Commission modify N.J.A.C.
19:54-2.27(d), which holds a casino operator liable for the
failure of a recipient of an allowable contribution to meet any
allowability conditions imposed by the Commission upon ap-
proval of the contribution. As indicated by the Association, it
may neither be possible nor appropriate for the casino opera-
tor to intervene in the affairs of the approved recipient once
the contributions have been compileted.

Although the Commission found merit in both of these
comments, the Commission also recognized that the proposed
amendments were substantive in nature and would require
public notice and comment before they could be acted upon
by the Commission (see N.J.A.C. 1:30-3.5). Furthermore, the
Commission concluded that the remainder of the sections
within which these two provisions were contained were essen-
tial to the exercise of its responsibilities under section 144 of
the Act. Accordingly, the Commission voted on January 25,
1984, to simultaneously adopt the proposed rules as pub-
lished, and to approve for publication the amendments sug-
gested by Resorts and the Association. The proposed amend-
ment to N.J.A.C. 19:54-2.9(b) will simply eliminate that
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sentence which imposes a fixed minimum operation period on
all approved investment properties. The proposed amendment
to N.J.A.C. 19:54-2.27(d) will modify this subsection so that
casino operators will only be held liable for defaults by contri-
bution recipients which were within the control of the casino
operator.

Social Impact

The proposed amendment to N.J.A.C 19:54-2,9(b) should
have minimal social impact due to the fact that the Commis-
sion will retain the authority to establish required operation
periods which are not only less than, but greater than, the 25
year fixed minimum period which is presently contained in the
rules. Of course, the possibility would exist, should the
amendment be adopted, that the Commission could approve
an operation period for a particular property which would be
less than that presently required by the rules. If this were to
occur, persons interested in the continued operation of such a
property could possibly be adversely affected should the
owner of the property discontinue or alter its operation.

Although speculative at best, the proposed amendment to
N.J.A.C. 19:54-2.27(d) could also adversely affect those per-
sons interested in the continued operation of a project or
property which was the recipient of an allowed contribution.
Under the proposed amendment, the failure of such a project
or property for a reason which was beyond the control of the
licensee could result in the abandonment of the project or
property without liability on the part of the casino operator.
Conversely, under the existing rule, a casino operator would
be responsible for either curing the default or paying the
investment alternative tax which had otherwise been avoided
as a result of the allowed contribution. Thus, even under the
existing rule, persons interested in the continued operation of
the recipient project or property would have no absolute as-
surance that the project or property would continue to oper-
ate after a default has occurred.

Economic Impact

For the same reasons stated above, the economic impact of
the proposed amendments on casino operators and persons
interested in approved projects or properties is too speculative
to quantify. Minimum operation periods approved by the
Commission could be shorter or longer than the present 25
year minimum requirement. The proposed amendment to
N.J.A.C. 19:54-2.27(d) should have some beneficial economic
impact on casino licensees, however, since they will no longer
be contingently liable for the defaults of contribution recipi-
ents which are beyond their control. Potential recipients of
contributions may also benefit from this amendment to the
extent that it increases the likelihood of casino contributions
being made. The proposed amendments are not expected to
have any appreciable economic impact on the operations of
the Commission or the Division of Gaming Enforcement.

Full text of the proposal follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]).

19:54-2.9 Eligibility: Completion and operation

(a) (No change).

(b) In approving an eligibility application for a proposed
project, the Commission shall establish a completion date for
the construction and improvement of the investment property
and shall also establish the minimum operation period during
which the completed investment property must be operated in
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accordance with the operation conditions imposed by the

Commission. {Such minimum operation period shall be at

least 25 years or the estimated useful life of the completed

investment property, whichever is less.] The Commission may

revise the completion date upon a showing of good cause.
(c)-(g) (No change.)

19:54-2.27 Allowability: Recipient obligations and
suitability

(a)-(c) (No change.)

(d) In the event that a recipient fails to meet any allowabil-
ity conditions imposed by the Commission for a reason which
was within the control of the casino operator or any casino
licensee associated therewith, the casino operator shall forfeit

PROPOSALS

any credit for equity investment or cumulative investment
attributable to the non-conforming amount of the contribu-
tion and shall be liable for any investment obligation which
becomes unsatisfied or incurred in the same manner as pro-
vided in N.J.A.C. 19:54-2.9 for failure to fulfill completion
and operation conditions of an eligible investment. For pur-
poses of this section, the non-conforming amount of a contri-

(&) (No change.)

————

(CITE 16 N.J.R. 364)
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ENVIRONMENTAL PROTECTION

RULE ADOPTIONS

BANKING
(a)

DIVISION OF BANKING

Savings Banks Investment Securities
Investment Approval

Adopted Amendment: N.J.A.C. 3:11-8.1

Proposed: December 19, 1983, at 15 N.J.R. 2087(a).

Adopted: February 6, 1984 by Michael M. Horn, Com-
missioner, Department of Banking.

Filed: February 6, 1984 as R.1984 d.38, with technical
changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 17:9A-182.3.

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No. 66
(1978): February 6, 1989.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*; deletions from the
proposal shown in brackets with *[thus]*).

3:11-8.1 Investment securities

(a) In addition to investments otherwise authorized in Arti-
cle *25* *[15]* of the Banking Act of 1948, as amended,
savings banks are further authorized to invest in the following
securities:

1. Bonds, debentures, notes or other obligations of any
business corporation, except bank holding companies, which
are defined in (a)3 below, organized under the laws of the
United States or any state therein; provided, however, such
investment security has received a quality rating in any of the
first three quality classifications issued by Moody’s Investors
Service, Inc., Standard & Poor’s Corporation, or Fitch Inves-
tors Service, Inc., or has received a quality rating in the first
seven quality classifications issued by Duff and Phelps, Inc. If
such investment security shall be of a type commonly denomi-
nated as ‘‘commercial paper’’ such obligation shall have re-
ceived a quality rating of P-1 by Moody’s Investors Service,
Inc., A-1 by Standard & Poor’s Corporation, F-1 by Fitch
Investors Service, Inc., or Duff 1 plus or minus.

2.-5. (No change.)

(b) (No change.)
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(b)
DIVISION OF WATER RESOURCES
BUREAU OF SHELLFISH CONTROL

Shellfish-Growing Water Classification
Growing Water Condemnations

Adopted Amendments: N.J.A.C. 7:12-1.2,
1.3 and 1.6

Proposed: December 19, 1983 at 15 N.J.R. 2103(a).

Adopted: February 6, 1984 by Robert E. Hughey,
Commissioner, Department of Environmental Pro-
tection.

Filed: February 6, 1984 as R.1984 d.42 with substantive
and technical changes not requiring additional public
notice and comment (see: N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 13:1D-1 et seq. and 58:24-1 et seq.

Effective Date: February 21, 1984.

Expiration Date pursuant to Executive Order No.
66(1978): June 6, 1988.

DEP Docket No. 067-83-11.

Summary of Public Comments and Agency responses:
No written comments received.

After the proposal deadline for this rule, the Food and
Drug Administration (FDA) conclusion from the joint FDA-
Departmental Study of the Waters of Raritan Bay, suggesting
fitness of these waters for seasonal harvesting of shellfish
under special permit for depuration, was made available to
the department. Thereafter, the department received a com-
ment from a member of the public requesting departmental
action in conformity with the aforementioned FDA conclu-
sions. Upon departmental review of both the FDA report and
public comment, several changes in these amendments were
made relaxing the restrictions on shellfish harvesting without
affecting the rights of the public and without jeopardizing
public health. The amendments to N.J.A.C. 7:12-1.2 and new
rule N.J.A.C. 7:12-1.6 were not formerly proposed but are of
necessity being adopted pursuant to the above discussion.
These changes, while continuing to protect public health,
would allow shelifish to be harvested from waters classified as
Seasonal Special Restricted under special permit for depura-
tion. This change from the proposal establishes the Seasonal
Special Restricted category described at N.J.A.C. 7:12-1.6.

Although this adoption establishes the mechanism for the
utilization of shellfish in the area so classified, these waters

(CITE 16 N.J.R. 365)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

will not be available for harvest under any special permit
program, until a favorable determination is submitted by this
department that levels of heavy metal contaminants are within
those recommended by the FDA.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*; deletions from the
proposal shown in brackets with asterisks *[thus]*).

7:12-1.2 Definitions

*¢‘Seasonal Special Restricted Areas’’ means certain Con-
demned waters meeting specified sanitary standards as set
forth by the Interstate Shellfish Sanitation Conference
(ISSC), formerly the National Shellfish Sanitation Program,
during a portion of the year. The areas so designated will
automatically, by operation of regulations according to the
schedule in N.J.A.C. 7:12-1.6, be available for use under the
special permit programs sanctioned by the department.*

7:12-1.3 Growing water condemnations

(a) Charts designating Condemned areas as hereinafter de-
scribed are available from the Bureau of Shellfish Control
offices, Marine Police Stations, and Shellfisheries field offices
at Bivalve and Nacote Creek. However, all persons are cau-
tioned that emergency closures may be necessary and may not
be charted. These Approved Area Charts are developed from
Nautical Charts Number 12327 New York Harbor 76th Edi-
tion, December 20, 1980; Number 12324 Intracoastal Water-
way, Sandy Hook to Little Egg Harbor, 19th Edition, Decem-
ber 13, 1980; Number 12316 Intracoastal Waterway, Little
Egg Harbor to Cape May 18th Edition, December 6, 1980;
and Number 12304 Delaware Bay, 27th Edition, March 28,
1981. The State Department of Environmental Protection
hereby condemns all shellfish growing waters or other places
from which shellfish are or may be taken, at all times of the
year, except when otherwise noted in N.J.A.C. 7:12-1.4 **
*[and]* 1.5 *and 1.6*.

1.-2. (No change.)

3. Raritan Bay area (A portion is designated as a Special
Restricted area *and a portion is designated as a Seasonal
Special Restricted area. See: N.J.A.C. 7:12-1.6 of this sub-
chapter®):

i. All the waters of Raritan Bay and tributaries thereof *,
with a portion of those waters designated as Seasonal Special
Restricted Areas. See: N.J.A.C. 7:12-1.6*. This condemna-
tion adjoins the closure defined in paragraph 39 of this sub-
section;

ii. (No change.)

iii. All the waters of Sandy Hook Bay and tributaries
thereof; *(Portions are designated as Special Restricted Areas
or Seasonal Special Restricted Areas. See: N.J.A.C. 7:12-
1.6.) Special Restricted Area: That portion of Sandy Hook
Bay bounded by a line beginning at the south end of that pier
maintained by the United States Navy in Leonardo (United
States Navy Ammunition Depot-Earle) where it intersects the
shoreline and following the easternmost side of the main stem
of that pier to its northernmost extent, then following a line
connecting that point to Sandy Hook light, Fixed light 88 ft
19 M (F 88 ft 19 M) bearing approximately 082 degrees T to
where it intersects the western shoreline of Sandy Hook penin-
sula, then southward following the west shore of Sandy Hook
to the Route 36 highway bridge over the Shrewsbury River,
then proceeding westward along that bridge to where it ad-
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joins the mainland then following the shoreline in a general
northwestward direction to its point of origin at the base of
the naval pier. (This designation of Special Restricted waters
directly adjoins those waters defined as Seasonal Special Re-
stricted Areas in N.J.A.C. 7:12-1.6.)*

*[liv. Special restricted area: That portion of Sandy Hook
Bay bounded by a line beginning at the south end of that pier
maintained by the United States Navy in Leonardo (United
States Navy Ammunition Depot-Earle) where it intersects the
shoreline and following the easternmost side of the main stem
of that pier to its northernmost extent, then following a line
connecting that point to Sandy Hook light (F 88 ft 19 M)
bearing approximately 082 degrees T to where it intersects
with the western shoreline of Sandy Hook peninsula, then
southward following the west shore of Sandy Hook to the
Route 36 Highway bridge over the Shrewsbury River, then
westward along that bridge to where it adjoins the mainland,
then following the shoreline in a general northwestward direc-
tion to its point of origin at the base of the naval pier.]*

4.-*[40)* *39.* (No change.)

*7:12-1.6 Seasonal Special Restricted growing waters (Spe-
cial Restricted Areas: June 1 through August 31;
Condemned Areas: September 1 through May 31,
yearly)

(a) The Seasonal Special Restricted waters described below
shall be Condemned Areas for the harvest of shellfish from
September 1 through May 31, yearly, and Special Restricted
Areas for the harvest of shellfish only in conjunction with the
approved resource recovery programs described in N.J.A.C.
7:12-2 and N.J.A.C. 7:17, during the period June 1 through
August 31, yearly. These waters will not be utilized, i.e., will
not be available for the harvest of any shellifish, within any
resource recovery program until the levels of contamination in
shellfish tissue from certain heavy metals are found to be
within those recommended by the U.S. Food and Drug Ad-
ministration (FDA) as determined by this department from
analyses of ongoing studies. This area is designated on the
charts referred to in N.J.A.C. 7:12-1.3 and is described as:

1. Raritan Bay area: Seasonal Special Restricted Areas -
Special Restricted Areas from June 1 through August 31,
yearly, and Condemned Areas from September 1 through
May 31, yearly;

i. All those waters contained within a line beginning on the
northernmost point of Conaskonk Point near Union Beach,
New Jersey and bearing approximately 345 degrees T to Se-
quine Point at Princes Bay, Staten Island, New York, until it
intersects the New York-New Jersey boundary, then along
that boundary in an easterly direction until it intersects the
Raritan Bay East Reach Channel, then along the southwest
boundary of that channel in a southeasterly direction (approx-
imate bearing 106 degrees T) to the channel marker designated
as ‘Interrupted Quick Flashing Green light “BR’”’ 1 QK F1 G
BR) located at the intersection of Raritan Bay East Reach,
Sandy Hook Channel and Terminal Channel, and then bear-
ing approximately 098 degrees T to the navigation aid desig-
nated as ‘‘Equal Interval 6 Second and Vertical Beam light 38
ft, 15 M Bell’’ (E. Int. 6 sec and VB 38 ft 15 M Bell) located
on the shore at Sandy Hook Point, then proceeding in a
generally southerly direction following the western shoreline
of Sandy Hook until it intersects a line connecting Sandy
Hook light, Fixed light 88 ft, 19 M (F 88 ft 19 M) to the
northernmost extent of that pier maintained by the United
States Navy in Leonarde (United States Navy Ammunition
Depot-Earle) (approximate bearing 262 degrees T) and then
following this intersecting line to the northern end of the
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Navy Pier, and then following the easternmost side of that
pier to where it intersects the shoreline in Leonardo, and then
following the shoreline in a generally northwest direction to
the northernmost point of land on Point Comfort (Keans-
burg), then bearing approximately 272 degrees T to the north-
ernmost point of land on Conaskonk Point (Union Beach), its
point of origin.*

(@)
DIVISION OF FISH, GAME AND
WILDLIFE

Shellfisheries
Oyster Seed Beds

Notice of Correction: N.J.A.C. 7:25A-3.1

An error appears in the December 5, 1983 New Jersey
Register at 15 N.J.R. 2040(a) concerning the expiration date
of Subchapter 3, Chapter 25A, Title 7. The Executive Order
No. 66(1978) Expiration Date for Subchapter 3 should read

July 1, 1984. The operative date for the regulations is May 14.
1984.

(b)

DIVISION OF WASTE MANAGEMENT

Solid Waste and Hazardous Waste
Management

Readoption: N.J.A.C. 7:26-1.1, 1.2, 1.3, 1.4,
1.6 and 1.8

Proposed: December 5, 1983 at 15 N.J.R. 2017(a).

Adopted: January 23, 1984 by Robert E. Hughey,
Commissioner, Department of Environmental Pro-
tection.

Filed: February 6, 1984 as R.1984 d.40 with substantive
and technical changes not requiring additional public
notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 13:1E-6.

Effective Date: February 21, 1984.

Expiration Date pursuant to Executive Order No. 66
(1978): February 21, 1989.

DEP Docket No. 062-83-10.

Summary of Public Comments and Agency Responses:
No comments received.
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The Department noted, however, that two sections not pro-
posed for readoption do require continuation and therefor are
being readopted in their current text. The first of these sec-
tions, N.J.A.C. 7:26-1.6 contains the definition of solid
waste. The definition is cited in N.J.A.C. 7:26-1.4, but the
text of the definition itself is contained in N.J.A.C. 7:26-1.6.
It is therefore necessary to readopt N.J.A.C. 7:26-1.6 to re-
tain the text of the definition as cited in N.J.A.C. 7:26-1.4,
Inasmuch as the definition was cited in N.J.A.C. 7:26-1.4,
readoption of N.J.A.C. 7:26-1.6 is required to correct the
omission and confirm to the intent of the proposal.

N.J.A.C. 7:26-1.8 is being readopted to preserve both pub-
lic access to and confidentiality rights of information in ac-
cordance with N.J.A.C. 7:14A-11. This section, which merely
references this provision, is required pursuant to the Federal
Resource Conservation and Recovery Act, was not included
in the proposal due to oversight.

Full text of the readoption appears in the New Jersey Ad-
ministrative Code, as amended in the New Jersey Register, at
N.J.A.C. 7:26-1.

(c)
DIVISION OF WASTE MANAGEMENT
BOARD OF PUBLIC UTILITIES

Interdistrict and Intradistrict Solid Waste
Flow

Joint Adopted Amendment: N.J.A.C.
7:26-6.5

Proposed: September 6, 1983 at 15 N.J.R. 1417(a).

Adopted: February 6, 1984 by Robert E. Hughey,
Commissioner, Department of Environmental Pro-
tection, and February 3, 1984 by Barbara A. Curran,
President, Board of Public Utilities.

Filed: February 6, 1984 as R.1984 d.41, with substan-
tive changes not requiring additional public notice
and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 13:1B-3, 13:1E-6, 13:1E-23 and
48:13A-1 et seq.

Effective Date: February 21, 1984.

Expiration Date pursuant to Executive Order No. 66
(1978): December 5, 1987.

DEP Docket No. 042-83-07.

Summary of Public Comments and Agency Responses:

On September 6, 1983, the Department of Environmental
Protection (DEP) and the Board of Public Utilities (BPU)
proposed an amendment to the ‘‘waste flow rules’’, N.J.A.C.
7:26-6.5 to redirect solid waste types 13, 23, 25 and 27 gener-
ated in South Brunswick Township from disposal in the South
Brunswick landfill to the Edgeboro landfiil in East Brunswick
as required by an amendment to the Middlesex County Dis-
trict Solid Waste Management Plan.
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On September 22, 1983 a public hearing was held in South
Brunswick Township to receive comment on the proposed
amendment. At the hearing, officials of South Brunswick
Township and a representative of the Middlesex County Divi-
sion of Solid Waste Management testified in support of the
proposal. The only issue raised was the remaining capacity of
the landfill. During the comment period following the hear-
ing, the DEP submitted a copy of a memorandum regarding a
survey which was performed at the landfill which indicated
that remaining capacity is greater than had been estimated by
South Brunswick. Notwithstanding the increased estimate of
greater capacity, South Brunswick Township adopted a reso-
lution to close the landfill no later than December 31, 1984.
The adopted rule reflects this commitment, which is in con-
formance with the Middlesex County District Solid Waste
Management Plan.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*).

7:26-6.5 District waste flow planning requirements and
disposal facility designations

Due to the lack of adequate disposal capacity within certain
solid waste districts, and pursuant to a finding by the BPU
that the public interest will be best served by designating
specific disposal facilities as the ultimate destination of spe-
cific waste streams, it is necessary to direct waste flows, as
described in this section.

(a)-(1) (No change.)

(m) Waste flows within, into and out of the Middlesex
County District:

1. In-County Wastes:

i.-ii. (No change.)

iii. All solid waste types 10, 13, 23, 25, and 27 generated
from within the Middlesex County municipalities of New
Brunswick, North Brunswick, Plainsboro, Cranbury, East
Brunswick, Milltown, South River, Spotswood, and
Helmetta, and all solid waste types 13, 23, 25, and 27 gener-
ated from within the Middlesex County municipality of South
Brunswick, shall be disposed of at the Edgeboro Disposal Inc.
landfill, facility number 1204A, located in East Brunswick,
Middlesex County, New Jersey.

iv. All solid waste type 10 generated from within the Mid-
dlesex County municipality of South Brunswick shall be dis-
posed of at the South Brunswick municipal landfill, facility
number 1221B, located in South Brunswick, Middlesex
County, New Jersey. Upon closure of this facility, *which
shall occur no later than December 31, 1984,* said solid
wastes will be redirected to another alternate facility(ies).

v.-vii. (No change.)

2. Out-of-County Wastes:

i.-xvi. (No change.)

(n)-(v) (No change.)

(a)

BUREAU OF PESTICIDE CONTROL

New Jersey Pesticide Control Code
Dealers, Dealer Businesses

(CITE 16 N.J.R. 368)
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Adopted Amendment: N.J.A.C, 7:30-3.2,
4.2 and 4.4

Proposed: December 5, 1983 at 15 N.J.R. 2017(b).

Adopted: January 24, 1984 by Robert E. Hughey,
Commissioner, Department of Environmental Pro-
tection.

Filed: February 6, 1984 as R.1984 d.39, without
change.

Authority: N.J.S.A. 13:1D-1 et. seq. and specifically
N.J.S.A. 13:1F-4.

Effective Date: February 21, 1984.

Expiration Date pursuant to Executive Order No.
66(1978): December 6, 1987.

DEP Docket No. 063-83-11.

Summary of Public Comments and Agency Responses:

The Department held a public hearing concerning the pro-
posed amendment on January 6, 1984 at 380 Scotch Road,
West Trenton, New Jersey. No persons requested the oppor-
tunity to testify at the hearing, and no testimony was heard.
No comments were received regarding the proposed amend-
ment.

Full text of the adoption follows.

7:30-3.2 General requirements

(a) Effective February 6, 1984, no person shall distribute,
sell, or offer for sale or supervise the distribution, sale, or
offering for sale of any restricted use pesticide to an end user
without first meeting the requirements of certification and
registration as a pesticide dealer unless:

1.-7. (No change.)

(b)-(c) (No change.)

7:30-4.2 Registration

(a) Effective February 6, 1984, no person shall cause, suf-
fer, allow or permit the operation of a pesticide dealer busi-
ness which distributes restricted use pesticides to end users in
the State of New Jersey without first registering such business
with the department, on forms provided by the department,
unless:

1.-6. (No change.)

(b)-(j) (No change.)

7:30-4.4 Sale of Restricted Use Pesticides

(a)-(b) (No change.)

(c) All transactions involving the sale or distribution of
restricted use pesticides to end users shall be conducted by or
under the direct supervision of a certified and registered pesti-
cide dealer employed at the pesticide outlet where the transac-
tions take place except that a pesticide dealer business which
had a current registration with the department as of June 29,
1983, under the former N.J.A.C. 7:30-1.8, (Dealers in re-
stricted pesticides) which became effective on July 1, 1974 and
was replaced by N.J.A.C. 7:30-4, is exempt from the provi-
sions of N.J.A.C. 7:30-4.4(c) until February 6, 1984.
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HEALTH
(a)

CONSUMER HEALTH SERVICES

Controlled Dangerous Substances
Rescheduling Glutethimide From Schedule
III to Schedule II

Adopted Amendment: N.J.A.C. 8:65-10.2
and 10.3

Proposed: June 6, 1983 at 15 N.J.R. 844(a).

Adopted: January 27, 1983, by J. Richard Goldstein,
M.D., Commissioner, Department of Health.

Filed: February 2, 1984 as R.1984 d.35, without
change.

Authority: N.J.S.A. 24:21-3.

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No.
66(1978): Exempt pursuant to N.J.S.A. 24:21-3.

Summary of Public Comments and Agency Responses:

The Department of Health received two comments from the
manufacturers of Glutethimide and an updated study by the
Department’s Division of Alcohol, Narcotic and Drug Abuse.
The manufacturers’ concerns were over the added costs to put
in greater security required of Schedule I1 substances while the
real abuses of Glutethimide were at the physician, pharmacist
and patient levels. The Department responded that it was
aware of the levels of abuse and diversion but there were no
provisions in the Act to allow differential interpretations for
one segment of registrants over others.

The Division of Alcohol, Narcotic and Drug Abuse pro-
vided an updated study of hospitalizations and arrest records
which adequately substantiated the escalation of the abuses
and diversion of Glutethimide and recommended the pro-
posed schedule change.

Full text of the adoption follows (see related adopted
amendments in the New Jersey Register at 15 N.J.R. 1375(a)).

8:65-10.2 Controlled dangerous substances; Schedule 11

(a) (No change.)

(b) The following is Schedule II listing the controlled dan-
gerous substances by generic, established or chemical name
and the controlled dangerous substance code numbers.

1.-3. (No change.)

4. Depressants: Unless specifically excepted or unless listed
in another schedule, any material, compound, mixture, or
preparation which contains any quantity of the following
substances having a depressant effect on the central nervous
system, including its salts, isomers, and salts of isomers when-
ever the existence of such salts, isomers, and salts of isomers
is possible within the specific chemical designation (listed by
generic/established or chemical name with CDS code):
Amobarbital® 2125
Glutethimide 2550
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Pentobarbital® 2270
Phencylclidine* 7471
Secobarbital® 2315

5. (No change.)

8:65-10.3 Controlled dangerous substances; Schedule III

(a) (No change.)

(b) The following is Schedule IIT listing the controlled dan-
gerous substances by generic, established or chemical name
and the controlled dangerous substances code numbers:

1. (No change.)

2. Depressants: Unless specifically excepted or unless listed
in another Schedule, any material, compound, mixture, or
preparation which contains any quantity of the following
substances having a depressant effect on the central nervous
system.

i.~iii. (No change.)

iv. The following (listed by generic/established or chemical
name with CDS code)*:

Chlorhexadol 2510

Lysergic Acid 7300

3. (No change.)

HUMAN SERVICES
(b)

COMMISSIONER

Administrative Hearings and Administrative
Reviews

Adopted New Rule: N.J.A.C. 10:6

Proposed: October 17, 1983 at 15 N.J.R. 1725(a).

Adopted: January 24, 1984 by George J. Albanese,
Commissioner, Department of Human Services.

Filed: January 25, 1984 as R.1984 d.27, with technical
and substantive changes not requiring additional
public notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 30:1-12, 52:14B-12.

Effective Date: February 21, 1984,

Operative Date: April 2, 1984,

Expiration Date pursuant to Executive Order No.
66(1978): February 21, 1989,

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows (additions to the proposal
indicated in boldface with asterisks *thus*; deletions indi-
cated in brackets with asterisks *{thus]*).
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CHAPTER 6

ADMINISTRATIVE HEARINGS AND
ADMINISTRATIVE REVIEWS

SUBCHAPTER 1. ADMINISTRATIVE HEARINGS

10:6-1.1 Administrative Hearings: Contested cases

All matters which are determined by the Division Director
(i.e., Agency head) to constitute a contested case (as defined
by N.J.A.C.1:1-1*and consistent with case law*) shall be
transmitted to the Office of Administrative Law for handling
as an Administrative Hearing in accord with the Administra-
tive Procedure Act (N.J.S.A. 52:14B-1 et seq. and N.J.S.A.
52:14F-1 et seq.) and the Uniform Administrative Procedure
Rules (N.J.A.C. 1:1-1 et seq.) subject to any superceding
Federal or State law.

10:6-1.2 Administrative Hearings: Non-Contested Cases

Matters which are determined by the Division Director to
be non-contested cases (as defined by N.J.A.C. 1:1-1) may be
transmitted to the Office of Administrative Law at the discre-
tion of the Division Director for handling as an Administra-
tive Hearing, as long as there is a genuine dispute of fact and
in accord with N.J.S.A. 52:14F-5(0).

SUBCHAPTER 2. ADMINISTRATIVE REVIEWS

10:6-2.1 Non-contested matters handled at Director’s
discretion

(a) There is no right to an Administrative Review of a non-
contested matter. Claimant (i.e., applicant/recipient) and
non-claimant (i.e., provider) disputed matters are only enti-
tled to administrative Reviews at the discretion of the Division
Director and to the extent that such is consistent with Federal
and State law,

(b) Matters which are determined by the Division Director
to be non-contested and which are not transmitted to the
Office of Administrative law for handling as an Administra-
tive Hearing (see N.J.A.C. 10:6-1.2) may at the discretion of
the Division Director be:

1. Retained for agency handling as an Administrative Re-
view; or

2. Dismissed by the Agency *[with no Administrative Re-
view]* *with further appeal only to the Appellate Division of
The Superior Court of New Jersey.*

10:6-2.2 Conduct of Administrative Reviews of
non-contested matters

(a) Administrative Reviews of non-contested matters shall
be conducted in accord with the following general process:

1. Consistent with N.J.A.C. 10:6-2.1, claimants and non-
claimants who are not satisfied with the results of attempts to
settle or resolve a dispute, shall be informed that they may
request a divisional level Administrative Review of the dis-
puted matter by completing and submitting an ‘‘Administra-
tive Review Request Form’’ and all relevant attachments, to
the Division Director or his designee. *The request shall be
for either:*

*i. An informal proceeding at which the parties would ap-
pear, or*

*ii. A paper review without the parties appearing.*

2. All disputed matters shall be carefully reviewed and
every attempt shall be made to reasonably settle or resolve the
dispute. Each Division may develop its own settlement proce-
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dures, but all procedures must ensure an expeditious treat-
ment of the matter.

3. The Division Director shall then determine whether the
disputed matter is appropriate for an Administrative Hearing
(see N.J.A.C. 10:6-1.2), an Administrative Review (see
N.J.A.C. 10:62.1), or neither (see N.J.A.C. 10:6-2.1). Notice
shall be prepared and sent advising as to this determination
and the reason therefore.

4. Where an Administrative Review is determined appro-
priate, the Division Director or his designee shall assign an
appropriate agency employee to conduct the Administrative
Review and transmit the case file to the employee. This em-
ployee and his immediate supervisor shall have had no direct
part in the decision-making regarding the disputed matter.

5. Upon transmitting the matter for Administrative Review
the Division Director shall advise the Administrative Review
assignee as to the status of the disputed matter pending the
issuance of the Final Decision (i.e., continuance or discontin-
uance of services, benefits, funding, etc.).

6. *At the discretion of the Division Director or his desig-
nee the Administrative Review shall be conducted either as:*

*i. An informal proceeding at which the parties would ap-
pear, or*

*ii. A paper review without the parties appearing.*

*[The Administrative Review shall be an informal proceeding
at the discretion of the Administrative Review assignee sub-
ject to the following procedural requirements:]*

*7.% *[i.]* The Administrative Review shall be conducted
within 30 working days of the transmittal of the matter to the
Administrative Review assignee,

*8. Where the Administrative Review is to be an informal
proceeding at which the parties would appear:*

*i.* *[ii.]* The Administrative Review assignee shall give
the person seeking review at least five working days notice of
the time and place of the Administrative Review;

*ii.* *[iii.]* At the Administrative Review the following
shall be provided:

*(1)* *[1.}* The opportunity to be present, to preseni and
rebut positions taken by the agency, and to submit relevant
documents;

*(2)* *[2.]* The opportunity for representation by an at-
torney or any other person (i.e., a friend, neighbor, etc.); and

*(3)* *[3.]* The opportunity to meet face-to-face with and
question the reviewer and the agency staff member(s) involved
in the disputed matter.

10:6-2.3 Completion of Administrative Reviews;
Recommended Decisions and Final Decisions

(a) At the completion of an Administrative Review, the
following shall occur with appropriate notice to the person
seeking review:

1. The Administrative Review assignee shall write and send
to the parties a Recommended Decision within 25 working
days of the date of Administrative Review;

2. Written comments, objectives or exceptions to the Rec-
ommended Decision, if any, shall be submitted to and re-
ceived by the Division Director’s office within 10 working
days from the date of the Recommended Decision.

3. The Division Director shall issue a Final Decision in
writing after careful review of the Recommended Decision
and any comments, objectives or exceptions that may have
been submitted in response to it;

4. Upon issuance the Final Decision shall be sent to the
parties with notice that any further appeal must be to the
Appellate Division of the Superior Court of New Jersey.
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10:6-2.4 Administrative Reviews: additional division
policies and procedure
The Divisions shall have the option of adopting policies and
procedures regarding Administrative Reviews which supple-
ment, but are not inconsistent with, N.J.A.C. 10:6-2.

(a)
DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

Manual for Physicians’ Services
Subchapter 1. General Provisions

Readoption: N.J.A.C. 10:54-1

Adopted Amendments: N.J.A.C. 10:54-1.1,
1.2, 1.4, 1.5, 1.10, 1.13 through 1.18
Adopted Repeal: N.J.A.C. 10:54-1.21, 1.22

Proposed: December 19, 1983 at 15 N.J.R. 2129(a).

Adopted: February 1, 1984, by George J. Albanese,
Commissioner, Department of Human Services.

Filed: February 2, 1984 as R.1984 d.34, without
change.

Authority: N.J.S.A. 30:4D-6(a)5, 7 and 7b; 1905(a)(5)
of the Social Security Act; and 42 CFR 440.50.

Effective Date of Readoption: February 2, 1984.

Effective Date of Amendments: February 21, 1984.

Effective Date of Repeal: February 21, 1984,

Expiration Date Pursuant to Executive Order No. 66
(1978): February 21, 1989.

Summary of Public Comments and Agency Response:
No comments received.

Full text of the readoption appears in the New Jersey Ad-
ministrative Code, as amended in the New Jersey Register, at
N.J.A.C. 10:54-1.

Full text of the repealed rules appears at N.J.A.C. 10:54-
1.21, 1.22.

Full text of the adopted amendments to the readoption
follows.

10:54-1.1 Definitions

The following words and terms, when used in this chapter,
shall have the following meanings unless the context clearly
indicates otherwise.

“Concurrent care’’ (No change.)

““Consultation’’ means advice or counsel of qualified spe-
cialist as recognized by this program which is requested by the
attending physician. This requires a personal examination of
the patient with a written report of the history, physical find-
ings, diagnosis, and recommendations of the consultants as
noted under procedure codes 9029 and 9030 in N.J.A.C,
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10:54-3. When the consultant assumes the continuing care of
the patient, any subsequent services rendered by him/her will
no longer be considered as consultation. Except where medi-
cal necessity dictates or where a hospital policy dictates other-
wise, multiple and simultaneous consultations in the same
speciality for the same disease, illness or condition, whether in
or out of a hospital, are not reimbursable. When consultation
services are performed, the name of the referring physician
must be included on the claim form and will be listed under
the appropriate section of the claim form.

Note: For applicable requirements of consultation services
see N.J.A.C. 10:54-3.

“Physician’’ (No change.)

““Physician services’’ (No change.)

““Specialist’* (No change.)

“‘Specialist in family practice or general practice,”’ for pur-
poses of the New Jersey Medicaid Program, means a fully
licensed physician who limits his/her practice to his/her speci-
ality and who is a diplomate of the Board of Family Practice,
a Fellow of the American Academy of Family Physicians, or a
Diplomate of the American Osteopathic Board of General
Practice.

“Transfer’’ (No change.)

10:54-1.2  Scope of Service

(a) Payment will be made for the medically necessary serv-
ices, subject to the following limitations:

1. No additional payment will be made for injections and
drugs dispensed by the physician except as outlined under
specific procedure codes listed in subchapter 3 (Procedure
Code Manual) of this chapter.

2. (No change.)

3. Physician services provided in the hospital setting; inpa-
tient:

i. For the hospitalized patient (inpatient), specific physi-
cian services for which the physician is customarily reim-
bursed directly by the hospital under contractual or other
arrangements (that is ECG interpretation, laboratory services,
and so forth) are considered a reimbursable hospital cost and
must be billed by the hospital not by the physician;

ii. (No change.)

4. through 7. (No change.)

10:54-1.4 Policies related to inpatient care

(a) (No change.)

(b) The New Jersey Medicaid Program recognized as a
covered service medically necessary inpatient services which
are provided in an approved private psychiatric hospital or the
psychiatric section of an approved general hospital with the
following limitations:

1. (No change in text.)

2. (No change in text.)

3. (No change.)

4. (No change.)

(¢) (No change.)

10:54-1.5 Prior authorization

(a) (No change)

(b) Prior authorization for certain services rendered by
physicians are required as follows:

1. (No change.)

2. Psychiatric services:

i. (No change.)

i1. Exception: Psychiatric services rendered in an approved
hospital outpatient department, to a registered clinic patient,
shall not require prior authorization but, in accordance with
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the Hospital Manual, shall require a physician’s certification
and plan of treatment after the first 30 days. Certification
and/or recertification and plan of treatment shall consist of a
typewritten statement, signed by the attending physician,
which shall indicate the type, amount, frequency and duration
of the services that are to be furnished, and must include the
diagnosis and anticipated goals. The certification must be
completed on a timely basis and the dates on the report must
be applicable to the billing dates on the claim submitted by the
hospital.

iii. In general hospital outpatient departments, prior au-
thorization is required for Partial Hospitalization (P.H.) serv-
ices after 30 calendar days.

iv. (No change in text.)

v. (No change in text.)

vi. (No change in text.)

vii. If request for authorization is approved, both the pro-
vider copy and the contractor copy will be returned to the
provider, who is responsible for submitting the contractor
copy along with the HCFA-1500 to the Prudential Insurance
Company for payment.

viii. (No change in text.)

10:54-1.10 Prescription policies

(a) This section is intended to decribe the physician’s re-
sponsibility in writing of prescriptions in order to maintain
the traditional patient-prescriber-provider relationship and to
insure the recipient free choice of provider Physicians are
urged to familarize themselves with all aspects of this section
in order to effect economics consistent with good medical
practices and to facilitate prompt payment to the provider.

1. The New Jersey Medicaid Program allows the choice of
prescribed drugs to the prescriber, within the limits of applica-
ble laws, rules and regulations of the program. The Prescrip-
tion Drug Price and Quality Stabilization Act applies to the
New Jersey Medicaid Program, and the formulary published
by the Drug Utilization Review Council shall be used for all
drugs listed therein.

2. The practitioner’s Individual Medicaid Practitioner
number must appear on all written prescriptions and must be
given to the pharmacist with all telephone orders. This num-
ber must be transposed onto the prescription claim form sub-
mitted by the pharmacy and serves to expedite the processing
of these claims.

3. (No change.)

(b) (No change.)

(¢) (No change.)

(d) The choice of prescription drugs remain at the discre-
tion of the prescribing physician subject to the observation of
the following tenets:

1. Oral medication should be prescribed when as effective
as injectable preparations;

2. Nonproprietary or generic named drugs of equal thera-
peutic effectiveness should be prescribed if available at a
lower cost than proprietary or brand named drugs;

3. The practitioner should note the specific conditions
listed under subsections (f) and (g) of this section regarding
restriction of payment to pharmacies for certain prescription
drugs.

(e) The quantity of medication prescribed should provide a
sufficient amount of medication necessary for the duration of
the illness or an amount sufficient to cover the interval be-
tween visits, but may not exceed a 60-day supply or 100 unit
doses, whichever is greater. Any drug used continuously (that
is, daily, three times daily, every other day, and so forth)—
for 14 days or more is considered to be a sustaining drug or
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maintenance medication and should be prescribed in suffi-
cient quantities to treat the patient for up to 60 days. In long-
term medical care facilities (that is, skilled nursing facilities,
infirmacy section of home for aged, or public medical institu-
tion), if the quantity of sustaining drug or medication is not
indicated in writing by the prescriber, the pharmacy provider
may dispense up to a maximum of 30 day’s supply.

1. Exceptions include the following:

i. Patients authorized as Level IV B in a long-term care
facility, where the interval between physician visits may be 60
days, may have one refill, one time only, if a 60-day supply
was authorized on the original prescription.

ii. Oral contraceptives may be prescribed up to a supply for
three ovulatory cycles;

iii. Vitamins and vitamin/mineral combinations may be
prescribed and dispensed in quantities up to a 100-day sup-
ply.

(f) The following therapeutic classes and dosage forms re-
quire prior authorization obtained by the prescribing practi-
tioner from the Medicaid District Office. If the request is
approved, an authorization number will be provided and must
appear on the prescriber’s original prescription. The pharma-
cist cannot be reimbursed unless he has the authorization
number to insert on the pharmacy claim form.

1. (No change in text.)

2. (No change in text.)

3. (No change in text.)

4. (No change in text.)

(g) The following classes of prescription drugs will not be
honored for payment:

1. through 11. (No change.)

12. Antiobesics and anorexiants;

13. Drugs considered less than effective under the Drug
Efficacy Study Implementation Program.

(h) Telephone orders from the prescriber for original pre-
scriptions, in accordance with all applicable Federal and State
laws and regulations, will be permitted.

Note 1: Telephone orders for refills are not permitted.

Note 2: For drugs listed in the Drug Utilization Review
Council (DURC) formulary, the prescriber must initial the
statement ‘‘Substitution Permissible’” or ‘‘Substitution Not
Permissible.”” If neither statement is initialed, the pharmacist
shall substitute from the formulary and bill Medicaid accord-
ingly. For telephone prescriptions, this information must be
put in writing immediately.

(i) (No change.)

10:54-1.13 Choice of prescription drugs

(Delete the current entire text and replace with the follow-
ing text;)

(a) The choice of prescribed drugs shall be at the discretion
of the prescriber within the limits of applicable law and as
listed herein. However, no payment shall be made for certain
drugs under specific conditions.

1. Exceptions:

1. Covered pharmaceutical services requiring prior authori-
zation (see N.J.A.C. 10:54-1.10(f));

ii. Pharmaceutical services not eligible for payment (see
N.J.A.C. 10:54-1.10(g);

iii. Non-legend drugs (see N.J.A.C. 10:54-1.16).

(b) The New Jersey Drug Utilization Review Council For-
mulary (hereafter referred to as the Formulary) dated July 9,
1979, and all subsequent revisions, distributed to all prescrib-
ers and pharmacists, supersedes the New Jersey Medicaid
Formulary dated November 11, 1975.
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(c) The Prescription Drug Price and Quality Stabilization
Act (N.J.S.A. - 24:6E-1) shall apply to the New Jersey Health
Services (Medicaid) Program. This law requires that every
prescription blank contain the statements ‘‘Substitution Per-
missible”” and ““Do Not Substitute.”” The prescriber must
initial one of statements in addition to signing the prescription
blank.

1. When the prescriber does not initial either statement on
a prescription for a drug product listed in the Formulary, the
pharmacist shall substitute from the list of interchangeable
products.

2. When the prescriber initials ‘‘Substitution Permissible’’,
the pharmacist shall dispense and bill Medicaid for one of the
less expensive products listed as interchangeable with the
brand name prescribed. The Medicaid client must accept the
interchangeable product unless the client is willing to pay the
pharmacy’s full usual and customary price.

3. When the prescriber intitials ‘‘Do Not Substitute,’’ the
pharmacist shall dispense and bill Medicaid for the prescribed
product.

4. When the prescriber orders by generic name, the Formu-
lary does not apply. The pharmacist shall dispense the least
expensive, therapeutically effective product available to him/
her at the time of dispensing. The product need not necessar-
ily be from the list of interchangeable products.

(d) The Federal Maximum Allowable Cost (MAC) regula-
tions prescribe the upper limit Medicaid may reimburse for
certain multi-source drugs. The limit shall apply to all MAC
drugs, unless the prescriber indicates in his/her own handwrit-
ing on each written or telephoned prescription ‘‘Brand Neces-
sary’’ or ‘“‘Medically Necessary’’. The Department of Health
and Human Services requires a handwritten statement and
does not permit the use of alternatives, such as a check box,
initials, or prescriber’s signature next to a preprinted state-
ment ‘‘Do Not Substitute’’. For purposes of reimbursement,
the physicians override capability under N.J.S.A. 24:6E-1
does not apply to drugs which have a federal MAC limit.

(e) Blanket authorization denying substitutions will not be
permitted. Each prescription order must state ‘‘Brand Neces-
sary’’ or ‘‘Brand Medically Necessary’’ in the prescriber’s
own handwriting or his/her initials, if a printed statement or
rubber stamp is used. (See N.J.A.C. 10:54-1.13(d)).

10:54-1.14 Quantity of medication

(a) The quantity prescribed should provide a sufficient
amount of medication necessary for the duration of the illness
or an amount sufficient to cover the interval between visits,
but may not exceed a 60 day supply or 100 unit doses, which-
ever is greater.

(b) Any drug used continuously (that is daily, three times
daily, every other day and so forth) for 14 days or more is
considered to be a sustaining drug or maintenance medication
and should be prescribed in sufficient quantities to treat the
patient for up to 60 days or 100 unit does, whichever is
greater.

(¢c) In long-term care facilities (that is, skilled nursing
home, infirmacy section of home for the aged, a public medi-
cal institution), if the quantity of sustaining drug or mainte-
nance medication is not indicated in writing by the prescriber,
the pharmacy provider must dispense an appropriate quantity
of medication not to exceed a one month supply.

10:54-1.15 Drug services requiring prior authorization
(a) The following therapeutic classes and dosage forms re-
quire prior authorization obtained by the prescribing practi-
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tioner from the Medicaid District Office. If the request is
approved, an authorization number will be provided and must
appear on the prescriber’s original prescription. The pharma-
cist must check the box in the space provided on the prescrip-
tion claim form (MC-6) identifying a prior authorized item,
and enter the authorization number in the proper space in this
area.

1. Protein replacement products, such as (but not limited)
Probana, Protagen, Nutramigen, Neo-Mullsoy;

2. Preventive drugs and biologicals listed in Appendix A
when not available through listed distributing stations.

3. Injectable medication to be administered to a patient by
other than the prescriber or prescriber’s employee.

4. Hymenoptera venom.

5. Methadone (not eligible when used for detoxification
drug maintenance).

6. Non-legend medication not listed in Appendix B or C.

10:54-1.16 Pharmaceutical services not eligible for payment

(a) The following classes of prescription drugs will not be
honored for payment:

1.-3. (No change.)

4. Medication furnished by a prescriber or an employee of
a prescriber;

5. (No change.)

6. (No change.)

7. Prescribed non-legend (OTC) drugs for patients in long-
term medical facilities (that is, skilled nursing facilities, infir-
macy sections of a home for the aged or public medical
institutions;

8. (No change.)

9. Prescribed nonlegend drugs unless specifically listed in
Appendix B or C (Allowable Nonlegend Drugs). (Appendixes
B and C are furnished separately as a loose-leaf section of the
New Jersey Medicaid Manual.) See N.J.A.C.10:54-1.15, Drug
services requiring prior authorization.

10. (No change.)

11. (No change.)

12. Methadone or any prescription containing Methadone;
that is tablets, capsules, liquid, injectable or powder, when
used for drug detoxification or addiction maintenance. See
N.J.A.C. 10:54-1.15.

13. (No change.)

14. Antiobesics and anorexiants;

15. Drugs considered less than effective under the Drug
Efficacy Study Implementation Program;

16. Drugs or drug products not approved by the Federal
Food and Drug Administration, when such approval is re-
quired by Federal law and/or regulation;

17. Injectable drug products;

i. Exceptions:

(1) Food and Drug Administration approved antineoplastic
drugs;

(2) Gamma-globulin when not available from the Depart-
ment of Health or other agencies. Prior authorization must be
obtained by the prescriber;

(3) Medication to be administered to a patient by other
than the prescriber or an employee of the prescriber. Prior
authorization must be obtained by the prescriber and the
written prescription must include the statement, ‘‘Medicaid
authorized’’, and the assigned prior authorization number;

(4) Insulin;

(5) Hymenoptera venom preparations when prior autho-
rized;

18. Radiopaque contrast materials (Telepaque).
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10:54-1.17 Telephone-ordered original prescription

(a) (No change.)

(b) When a prescriber chooses not to allow product inter-
change on a telephone order, the statement “‘Substitution not
permitted by prescriber-telephoned Rx’’, plus the pharma-
cist’s full signature next to or below the statement, must
appear on the prescription order. A rubber stamp bearing the
statement is acceptable.

(c) When a prescriber chooses to certify ‘‘Brand Neces-
sary”’ or ‘‘Brand Medically Necessary’’ on a telephoned pre-
scription for a product included on the Federal MAC list, a
written signed prescription order containing the certification
must be sent to the pharmacists within seven days of the date
of the telephone order. The written prescription must be re-
tained by the pharmacist as the original prescription. Failure
to comply will result in the payment for the prescription being
reduced to the MAC reimbursement level.

(d) For purposes of reimbursement, telephone authoriza-
tion to refill an original prescription is considered a new order
and requires a new written prescription number. Stamping or
writing a new number on the original prescription order does
not constitute a new prescription under the Medicaid Pro-
gram,

10:54-1.18 Prescription refill

(a) The pharmacist must initiate, complete and submit Pre-
scription Claim Form (MC-6) to Blue Cross of New Jersey for
payment of an allowable refill. The following instructions
apply for allowable refills:

1. Refill instructions must be indicated by the prescriber on
the original prescription. Prescriptions without such instruc-
tions are not refillable and are not eligible for payment.

2. Prescription refills will be limited to a maximum of five
times within a six-month period if so indicated by the pre-
scriber on the original prescriptions.

i. Exceptions:

(1) Oral contraceptives originally prescribed for a three
ovulatory cycle supply may be refilled up to three times within
one year if so indicated on the original prescription;

(2) Vitamins and vitamin-mineral combinations originally
prescribed for a 100 day supply may be refilled two times
within one year if so indicated by the prescriber.

3. Refill instructions indicating “‘refill prn’’ or indicating
more than five refills will be honored for payment only up to
the limits imposed in (a) 2 above and will be reimbursed up to
these limits only.

4. Payments will not be allowed for telephone authorized
refills. A new prescription is required.

5. Prescription refills shall not be dispensed until a reason-
able quantity (approximately 75 percent) of the medication
originally dispensed or refilled could have been consumed in
accordance with the prescriber’s written directions for use.

i. Exception: When medication has been lost or destroyed
(for example, broken container), the pharmacist may refill the
prescription. A note of explanation for the early refill must be
stapled to the Medicaid Prescription Claim Form (MC-6), in
order to be eligible for reimbursement.

(CITE 16 N.J.R. 374)
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(a)
DIVISION OF PUBLIC WELFARE

Public Assistance Manual
Lost or Stolen Assistance Checks

Adopted Amendment: N.J.A.C. 10:81-7.18

Proposed: November 7, 1983 at 15 N.J.R. 1820(b).

Adopted: February 1, 1984 by, George J. Albanese,
Commissioner, Department of Human Services.

Filed: February 2, 1984 as R.1984 d.36, without
change.

Authority: N.J.S.A. 44:7-6 and 44:10-3.

Effective Date: February 21, 1984.
Expiration Date Pursuant to Executive Order 66(1978):
June 1, 1984.

Summary of Public Comments and Agency Responses:

Comments were received from a county legal services
Agency. The agency voiced concern that recipients of public
assistance would face hardship as a result of adoption of the
proposal to increase the time period during which county
welfare agencies must either issue or deny the issuance of
duplicate assistance checks. It was the commentor’s belief
that since no new investigation or verification requirements
were set forth in the proposal, the extension of the time frame
is without documented merit and merely permits case workers
to take five additional working days to determine whether to
replace a lost or stolen check and provides them with an
excuse in not treating the matter with the needed sense of
urgency.

Response: The Department points out that N.J.A.C. 10:81-
7.18(a) continues to required immediate action on the part of
the local agency upon notification that a recipient’s benefit
check has been lost or stolen. The revised portion of the
regulation does not alter that requirement nor is it intended to
diminish the degree of urgency which governs the processing
of matters related to the subject. The reason that prompted
the proposed regulatory change was the fact that county wel-
fare agencies had indicated that they experience practical dif-
ficulty in the implementation of an absolute and uniform five
day time period for all cases in an effort to arrive at definitive
determinations in accordance with N.J.A.C. 10:81-7.18(b)3
and 4 when appropriate documentation as to the identifica-
tion of the individual who endorsed and/or cashed the origi-
nal assistance check is absent.

Full text of the adoption follows.

10:81-7.18 Lost or stolen assistance checks

(a) Upon notification from a client that his or her assist-
ance check has been lost or stolen, the CWA will immediately
secure the client’s affidavit of the facts and circumstances and
will file a stop payment order with the bank. Within ten
working day the CWA will either issue a duplicate check or
provide written notice that the check will not be replaced. The
notice must be in the format of an adverse action notice
including information about both regular and emergency fair
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hearing rights and setting forth the reason(s) for the action.
(See N.J.A.C. 10:81-6.2 and 6.17.)
(b)-(d) (No change.)

(a)

DIVISION OF PUBLIC WELFARE

Special Payments Handbook; Aged, Blind
and Disabled

Emergency Assistance; Funeral and Burial
Expenses

Readopt: N.J.A.C. 10:100-3

Proposed: December 5, 1983 at 15 N.J.R. 2025(a).

Adopted: February 6, 1984 by George J. Albanese,
Commissioner, Department of Human Services.

Filed: February 6, 1984 as R.1984 d.37, without
change.

Authority: N.J.S.A. 44:7-12, 44:7-13, 44:7-38 and 44:7-
43.

Effective Date: February 6, 1984.
Expiration Date pursuant to Executive Order No.
66(1978): February 6, 1989.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption appears in the New Jersey Ad-
ministrative Code at N.J.A.C. 10:100-3, as amended at 14
N.J.R. 981(a).

(b)
DEVELOPMENTAL DISABILITIES
COUNCIL

Charity Racing Days for the
Developmentally Disabled
Distribution of Proceeds

Adopted New Rule: N.J.A.C. 10:141

Proposed: November 7, 1983 at 15 N.J.R. 1826(a).
Adopted: January 18, 1984 by Catherline Rowan, Exec-
utive Director, Developmental Disabilities Council.
Filed: January 26, 1984 as R.1984 d.28, without

change.

Authority: N.J.S.A. 5:5-44.2-44.6 and 30:1Aa-7.
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Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No.
66(1978): February 21, 1989.

Summary of Public Comments and Agency Responses:

One letter of support was received from a current award
recipient who maintained that the monies received enabled
services to thousands of persons with developmental disabili-
ties. One letter of criticism was also received (after the closing
date for comments) which questioned an eligibility require-
ment which, as was pointed out, is determined by Statute and
not within the Council’s power to modify.

Full text of the adopted new rule follows.

CHAPTER 141

CHARITY RACING DAYS FOR THE
DEVELOPMENTALLY DISABLED

SUBCHAPTER 1. DISTRIBUTION OF PROCEEDS FOR
CHARITY RACING DAYS FOR THE
DEVELOPMENTALLY DISABLED

10:141-1.1 Scope

In 1977 interested organizations which provided services to
persons with developmental disabilities sought additional
funding for program operations. The state legislature re-
sponded by passing P.L. 1977, ¢.200, which provides that a
portion of the proceeds from three days of horse racing at
various tracks in New Jersey are distributed to certain eligible
organizations. The Developmental Disabilities Council, as the
primary advisory body on services for persons with develop-
mental disabilities remained the administrator of the monies,
in cooperation with the New Jersey Racing Commission. The
rules explain the Charity Racing Days award procedures, and
define relevant terms such as ‘‘developmental disability,’’ ‘‘el-
igible organizations,” etc.

10:141-1.2 Definitions

““Developmental disability’’ means a disability which:

1. Originates before such person attains age 18;

2. Has continued or can be expected to continue indefi-
nitely;

3. Constitutes a substantial handicap to such person’s abil-
ity to function normally in society and which is attributable
to:

i. Mental retardation, cerebral palsy, epilepsy or autism;

ii. Any other condition found to be closely related to men-
tal retardation, i.e., an impairment of general intellectual
functioning or adaptive behavior, and which requires treat-
ment and services similar to those required for mental retarda-
tion; or

ili. Dyslexia resulting from a disability as described in i and
ii above.

“Nonprofit organization’> means a private, rather than
public, body which must provide proof of both incorporation
as a nonprofit organization with the New Jersey Secretary of
State and classification as a tax exempt organization under
Section 501(c)(3) of the United States Internal Revenue Code.

10:141-1.3 Eligible organizations

(a) An eligible organization shall be a nonprofit organiza-
tion located in New Jersey which expends funds for direct
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services in full-time programs to New Jersey residents who are
developmentally disabled, which organization shall be affili-
ated with a national organization of the same type and pur-
pose.

1. Affiliation with a national organization of the same type
and purpose shall require proof of a formal written affiliation
agreement between a local organization and a national organi-
zation, or between a local organization and a state organiza-
tion, which in turn has a formal written affiliation agreement
with the national organization. The national organization
shall:

i. Have a bona fide charter or by-laws with objectives relat-
ing to the developmentally disabled and include a statement of
purpose essentially the same as or closely similar to the state-
ment of purpose contained in the charter by-laws of the state
or local organization.

ii. Have a Board of Directors and officers who meet at
least once a year;

iii. Have chapters in at least forty (40) states;

iv. Publish an annual report summarizing expenditures for
programs and activities;

v. Engage in annual fund raising as stated in its charter or
by-laws and/or as recognized by the National Information
Bureau;

vi. Require financial contributions and accounting from its
chapters;

vii. Have an annual publication which is widely dissemi-
nated;

viii. Have a Federal tax exempt identification number.

(b) An eligible organization shall be a full time develop-
mental disabilities service provider which expends funds for
direct services and which has as its main purpose either:

1. The provision of services {as defined below); or

2. The raising of funds on behalf of a single other organi-
zation whose sole purpose is the provision of eligible service.

i. All funds raised (excepting minimal costs for administra-
tion and fund raising) shall be contributed to the provision of
eligible services.

ii. At least seventy-five (75) percent of the recipients of
eligible services provided by the organization must be devel-
opmentally disabled, as defined herein.

10:141-1.4 Eligible services

(a) Eligible direct services shall include evaluation services,
diagnostic services, treatment, day care, training and educa-
tion, sheltered employment, recreation, special living arrange-
ments, counseling, and information and referrai. Such serv-
ices may be funded directly by an organization from
contributions, by grants, or by purchase contracts with public
agencies. Explanation of eligible direct services, based on
federal definitions and as published in the 1978 developmental
disabilities State Plan, follows:

1. Diagnostic services are the provision of coordinated
services, including but not limited to medical, psychological,
social or other services necessary to identify the presence,
cause and extent of a developmental disability.

2. Evaluation is the systematic appraisal of physical, psy-
chological, vocational, educational, cultural, social, economic
or other characteristics of the individual to determine: The
extent to which the disability limits or can be expected to limit
his or her daily living and work activities; the extent to which
the disability can be minimized through the provision of serv-
ices; the nature and scope of services needed; and objectives
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which are commensurate with the individual’s needs, interests
and capacities.

3. Information and referral is the provision of a current
and complete listing of all appropriate resources which are
available and accessible to the developmentally disabled.

4. Counseling is the provision of professional guidance
made on the basis of evaluation in order to achieve goals
which are mutually agreeable to counselor and client.

5. Advocacy services are the provision of a system of so-
cial, legal and other services to help developmentally disabled
individuals exercise their rights as citizens and to assist those
who are unable to protect themselves from neglect, exploita-
tion or other hazardous situations.

6. Treatment services are interventions designed to halt,
control or reverse conditions which cause or complicate devel-
opmental disabilities. Such interventions may include: Sur-
gery, provision of prosthetic devices, dental treatment, physi-
cal therapy, occupational therapy, speech and hearing
therapy, and other medical and medically oriented treatments
needed by the individual.

7. Recreational services provide for planned and supervised
activities designed to: Help meet the individual’s therapeutic
needs for self-expression, social interaction and entertainment
and develop skills and interests leading to constructive and
enjoyable use of leisure time.

8. Special living arrangements are settings for the provision
of living quarters for developmentally disabled persons who
need some degree of supervision, but who do not require the
more intensive services provided by domiciliary care. (Short
term living arrangements refers to temporary residential care,
€.g., camps, respite care, etc.) (Long term living arrangements
refers to permanent residential care, e.g., group homes, skill
development homes, etc.)

9. Day care services are the provision of comprehensive
and coordinated activities providing personal care and other
services to pre-school, school age and adult developmentally
disabled individuals. The services are provided outside of the
residence for a portion of the 24-hour day. Services include
creative, educational, social, physical and learning activities
designed to provide at least training, counseling, personal care
and recreation services. Day care services for pre-school age
and school age children are likely to emphasize recreation
activities and maturation of the children in order to supple-
ment service being provided by parents or guardians. Day care
for adults is likely to emphasize the development of occupa-
tional and/or social skills to make the individual as indepen-
dent as possible.

10. Education services are the provision of structured
learning experiences based on appropriate evaluations and
taking place within the least restrictive environment. Curricu-
lum should be designed to develop ability to learn and acquire
useful knowledge and basic skills, and to improve the ability
to apply them to everyday living. Education services are to be
provided to every age group. Training services are the provi-
sion of a planned and systematic sequence in instruction to:
Develop skills for daily living, including self-help, motor skills
for daily living, including self-help, motor skills and commun-
ication; enhance emotional, personal, and social develop-
ment; and provide experiences for gaining occupational and
pre-vocational skills. Training services should be based upon
appropriate evaluation of the individual and objectives de-
signed to meet the needs of the individual.

11. Sheltered employment services are the provision of ac-
tivities involving work evaluation, occupational skills, train-
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ing and paid employment for those who cannot be absorbed
into the general labor market because of their disability.

10:141-1.5 Procedures

(a) The following procedures shall be carried out on an
annual basis:

1. Notification of application solicitation: the Develop-
mental Disabilities Council shall provide notice soliciting for-
mal applications for eligibility determination.

2. Application: organizations shall submit designated ap-
propriate proof that eligibility requirements are met.

i. Such applications and supporting documentation shall be
reviewed and determination of eligibility made by the Devel-
opmental Disabilities Council.

3. Notification of eligibility determination shall be pro-
vided to applicant organizations in a timely manner.

4. Organizations determined to be ineligible shall have the
right of appeal to the Council within 30 days of the date of
notification to such effect.

S. Award determinations and allocation of funds: upon
receipt of notice from the Racing Commission of the total
monies available for distribution, the Developmental Disabili-
ties Council, using the designated computerized data base
system, shall allocate such monies as provided herein and
shall notify organizations and the Racing Commission of the
amounts of such allocations.

10:141-1.6 Methods for allocation of funds

(a) The amount of monies each eligible organization shall
receive shall be allocated in the following manner.

1. Incidence Formula: one-half of the total amount avail-
able for distribution shall be allocated proportionately among
the eligible organizations on the basis of the officially ac-
cepted ““incident rate’’ of each type of disability (as set forth
in the Developmental Disabilities Annual State Plan for year
1978), in relation to the total number of developmentally
disabled residents of this state.

2. Service Formula: one-half of the total amount available
for distribution shall be allocated proportionately among eli-
gible organizations on the basis of the number of developmen-
tally disabled residents of this State who are provided services
by each organization in relation to the total number of devel-
opmentally disabled residents of this State who are served by
all such organizations.

10:141-1.7 Participatory requirements

(a) Organizations determined to be eligible shall provide
required information on the approved forms to the agency
responsible for processing the computerized data as desig-
nated by the Council.

(b) Eligible organizations shall be required to participate in
a computerized data base system designated by the Council by
periodically reporting on the approved forms the primary
disagnosis of each individual served and those eligible direct
services he/she is receiving; such reports shall provide the base
information for allocation of funds.

10:141-1.8 Accountability of Charity Racing Days monies

(a) Organizations allotted such funds shall be required to
submit an annual report to the Developmental Disabilities
Council concerning the dispersal of such funds, as well as
such other reports, materials and information as may be from
time to time required by the Council.

(b) The New Jersey Developmental Disabilities Council
shall maintain records on the implementation of Charity Rac-
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ing Days procedures and submit annual reports to the State
legislature on the distribution and use of Charity Racing Days
monies.

LAW AND PUBLIC SAFETY

(a)

NEW JERSEY RACING COMMISSION

Horse Racing
Ownership Approval; Listing of Shareholders

Adopted Amendments: N.J.A.C. 13:70-3.5
and 3.6

Proposed: November 21, 1983 at 15 N.J.R. 1928(a).

Adopted: February 2, 1984 by Harold G. Handel, Exec-
utive Director, New Jersey Racing Commission.

Filed: February 6, 1984 as R.1984 d.43, without
change.

Authority: N.J.S.A. 5:5-30, L.1983, c.254.

Effective Date: February 21, 1984,
Expiration Date pursuant to Executive Order No.
66(1978): February 7, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

13:70-3.5 Ownership approval

No person shall in any manner become the owner or holder,
directly or indirectly, of any shares of stock or certificates or
other evidence of ownership comprising a five percent or
greater interest in any association or corporation which has
been or shall be granted a permit to hold or conduct a horse
race meeting without first obtaining the approval of the New
Jersey Racing Commission pursuant to these rules and regula-
tions. For purposes of this section ‘‘person’’ shall be con-
strued to include the spouse and/or children or any such
applicant and compliance with this section shall be required of
all such persons holding any interest whatsoever whenever the
total interest held by such persons as an aggregate exceeds the
five percent requirement. Failure to comply with this regula-
tion shall subject the applicant to disqualification and the
permit holder to the penalties and sanctions provided by law.

13:70-3.6 Annual listing of shareholders

Racing associations shall file on an annual basis with the
Commission a list of all persons possessing directly or indi-
rectly any shares of stock or certificates or other evidence of
ownership of any interest in any association or corporation.
Said filing shall take place prior to June 1 of each calendar
year.
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(a)

NEW JERSEY RACING COMMISSION

Thoroughbred Rules
Eligibility; Registration Required

Adopted Amendment: N.J.A.C. 13:70-6.53

Proposed: December 19, 1983 at 15 N.J.R. 2147(a).

Adopted: February 2, 1984 by Harold G. Handel, Exec-
utive Director, New Jersey Racing Commission.

Filed: February 6, 1984 as R.1984 d.45, without
change.

Authority: N.J.S.A. 5:5-30.

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No. 66
(1978): June 19, 1984.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

13:70-6.53 Eligibility; registration required

(a) In order to be eligible to enter and start in races exclu-
sively for horses bred in New Jersey, each horse must be
registered with the Thoroughbred Breeders’ Association of
New Jersey. To qualify for such registration, the said horse
must have been foaled in the State of New Jersey and, in
addition, unless the breeder is a resident of the State, or one
who maintains his breeding stock continually in the State, the
said horse shall be either the produce of a mare having con-
ceived in New Jersey the previous season or a mare sent into
the State to foal and covered by a New Jersey stallion the
season of the birth of the foal.

1.-2. (No change.)

3. To be considered a New Jersey stallion, it is required
that the stallion be in the State of New Jersey for at least one
full breeding season, commonly understood to be the period
from February Ist through July Ist of any year, or if the
stallion is brought in subsequent to the start of the breeding
season he must be approved as a New Jersey Stallion by the
New Jersey Racing Commission upon the recommendation of
the Board of Trustees of the Thoroughbred Breeders’ Associ-
ation of New Jersey and the appropriate annual fee paid to
the Association prior to serving the first mare in the State of
New Jersey and annually thereafter prior to February lst.

i. Should any stallion die in New Jersey prior to completion
of one full breeding season he may also be considered a New
Jersey stallion upon approval by the New Jersey Racing Com-
mission upon recommendation of the Board of Trustees of
the Thoroughbred Breeders’ Association of New Jersey.

ii. A copy of the stallion report of mares bred as filed with
the Jockey Club must be provided to the Thoroughbred
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Breeders’ Association of New Jersey no later than September
1st.
4. (No change.)

(b)

NEW JERSEY RACING COMMISSION

Harness Racing
Associations

Adopted New Rules: N.J.A.C. 13:71-6.25,
6.26, 6.27, 6.28, 6.29 and 6.30

Proposed: November 21, 1983 at 15 N.J.R. 1928(b).
Adopted: February 2, 1984 by Harold G. Handel, Exec-
utive Director, New Jersey Racing Commission.
Filed: February 6, 1984 as R.1984 d.44, without
change.

Authority: N.J.S.A. 5:5-30.

Effective Date:; February 21, 1984,
Expiration Date pursuant to Executive Order No. 66
(1978): April §, 1987.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adopted new rules follows.

13:71-6.25 Ownership approval

No person shall in any manner become the owner or holder,
directly or indirectly, of any shares of stock or certificates or
other evidence of ownership comprising a five percent or
greater interest in any association or corporation which has
been or shall be granted a permit to hold or conduct a horse
race meeting without first obtaining the approval of the New
Jersey Racing Commission pursuant to these rules and regula-
tions. For purposes of this section ‘“‘person’’ shall be con-
strued to include the spouse and/or children of any such
applicant and compliance with this section shall be required of
all such persons holding any interest whatsoever whenever the
total interest held by such persons as an aggregate exceeds the
five percent requirement. Failure to comply with this regula-
tion shall subject the applicant to disqualification and the
permit holder to the penalties and sanctions provided by law.

13:71-6.26 Annual listing of shareholders

Racing associations shall file on an annual basis with the
commission a list of all persons possessing directly or indi-
rectly any shares of stock or certificates or other evidence of
ownership of any interest in any association or corporation.
Said filing shall take place prior to June 1 of each calendar
year.

13:71-6.27 Application forms; approval
Approval may only be given to such persons who make
application therefor on the form prescribed by the New Jersey
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Racing Commission and only when such application is filed
with the Director of the Racing Commission properly com-
pleted and executed in all respects.

13:71-6.28 Investigation

The commission may investigate the applicant or any per-
son named in the application, with respect to such person’s
criminal record, subversive activities record and any other
reports concerning such persons, in order to determine
whether the applicant or a person for whom ownership is
directly or beneficially to be held has not been convicted of a
crime of moral turpitude, has not violated any rules and
regulations previously or presently prescribed by the New
Jersey Racing Commission, and who possesses sufficient
moral responsibility so as not to be detrimental to the best
interests of racing in New Jersey.

13:71-6.29 Review of application approval

Applications may be approved, after due consideration by
the Executive Director of the Racing Commission to whom
such power is delegated, but the New Jersey Racing Commis-
sion may, in its discretion, review any such findings made by
the Executive Director to determine whether any applicant
merits approval.

13:71-6.30 Application denials; notice

When an applicant, after due consideration, cannot be ap-
proved for reasons expressed in N.J.S.A. 5:5-22 et seq., as
amended and supplemented, or if, in the opinion of the New
Jersey Racing Commission, approval of such person will be
detrimental to the best interests of racing in New Jersey, or if
an applicant will hold ownership for another whose interest is
beneficial, indirect or otherwise and the indirect or beneficial
owner could not qualify to hold direct ownership for reasons
expressed herein, the commission may disapprove such appli-
cant by notifying by registered mail the Secretary of the asso-
ciation or corporation licensed to conduct a horse race meet-
ing. Such disapproved person may request, and the
commission shall hold, a hearing which request and hearing
shall be made and had as provided for in N.J.S.A. 5:5-22 et
seq.

TRANSPORTATION
(a)

TRANSPORTATION OPERATIONS
No Passing Zones
Routes 49, 37, 68, 175, 170, 52 and 83

Adopted Amendment: N.J.A.C. 16:29-1.10
Adopted New Rules: N.J.A.C. 16:29-1.29,
1.30, 1.31, 1.32, 1.33 and 1.34

Proposed: December 19, 1983 at 15 N.J.R. 2148(a).
Adopted: January 24, 1984 by Jarret R. Hunt, Chief
Engineer, Traffic and Local Road Design.
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Filed: February 1, 1984 as R.1984 d.32, without
change.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:1A-44, 39:4-
6 and 39:4-201.1.

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No. 66
(1978): November 7, 1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

16:29-1.10 Route 49

(a) The certain parts of State highway Route 49 shall be
designated and established as ‘‘No Passing’’ zones:

1.-2. (No change.)

3. Within the Townships of Stow Creek, Hopewell, Fair-
field and Maurice River, Shilon Borough and Cities of Bridge-
ton and Millville, Cumberland County and described in draw-
ing number HNPZ-040 dated March 17, 1983.

16:29-1.29 Route 37

(a) The certain parts of State highway Route 37 within
Lakehurst Borough, Manchester and Dover Townships in
Ocean County and described in drawing number HNPZ-055
dated July 20, 1982 shall be designated and established as
““No Passing’’ zones.

16:29-1.30 Route 68

(a) The certain parts of State highway Route 68 within
Mansfield and Springfield Townships, and Wrightstown Bor-
ough in Burlington County and described in drawing number
HNPZ-057 dated July 27, 1982 shall be designated and estab-
lished as ‘‘No Passing’’ zones.

16:29-1.31 Route 175

(a) The certain parts of State highway Route 175 within
Ewing Township, Mercer County and described in drawing
number HNPZ-059 dated September 14, 1982 shall be desig-
nated and established as ‘““No Passing’’ zones.

16:29-1.32 Route 170

(a) The certain parts of State highway Route 170 within
Mansfield Township, Burlington County and described in
drawing number HNPZ-060 dated September 22, 1982 shall
be designated and established as ‘‘No Passing’’ zones.

16:29-1.33 Route 52

(a) The certain parts of State highway Route 52 within
Somers Point City, Atlantic County and described in drawing
number HNPZ-063 dated March 30, 1983 shall be designated
and established as ‘‘No Passing’’ zones.

16:29-1.34 Route 83

(a) The certain parts of State highway Route 83 within
Dennis Township, Cape May County and described in draw-
ing number HNPZ-065 dated April 8, 1983 shall be designated
and established as ‘‘No Passing’’ zones.

Editor’s Note: The following drawings depicting ‘“No Pass-

ing’’ zones have been filed but are not reproduced herein.
Copies may be obtained from the Bureau of Traffic Engineer-

(CITE 16 N.J.R. 379)
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ing, Department of Transportation, 1035 Parkway Avenue,
Trenton, NJ 08625:

HNPZ-040
HNPZ-055
HNPZ-057
HNPZ-059
HNPZ-060
HNPZ-063
HNPZ-065

TREASURY-GENERAL
(@)

STATE LOTTERY COMMISSION
Lottery Vendor’s Code of Ethics

Adopted New Rule: N.J.A.C. 17:20-8.1

Proposed: December 5, 1983 at 15 N.J.R. 2030(a).

Adopted: January 26, 1984 by New Jersey State Lottery
Commission, Hazel Frank Gluck, Executive Direc-
tor.

Filed: January 30, 1984 as R.1984 d.30, with substan-
tive and technical changes not requiring additional
public notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 5:9-7(a), (b), (f) and 52:13D-12 et
seq.

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No. 66
(1978): November 7,1988.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows (additions to the proposal
shown in boldface with asterisks *thus*).

SUBCHAPTER 8. LOTTERY VENDORS’ CODE OF
ETHICS
17:20-8.1 Lottery vendors’ code of ethics

(a) No Lottery Vendor shall employ any person or main-
tain any business relationship with any person who is a Lot-
tery Commissioner, officer or employee. As used in this sec-
tion, Lottery Vendor means any person, firm or corporation
engaging or seeking to engage in business with the Division of
the State Lottery.

(b) The maintenance of a business relationship shall be
deemed to include but not be limited to any interest, financial
or otherwise, direct or indirect, any business transaction or
business activity involving a Commissioner, officer or em-
ployee. However, it shall not be a violation of this section for
a Lottery Commissioner, officer, or employee to seek *[fur-
ther]* *future* outside employment or to correspond with a
Lottery Vendor with respect thereto, provided that:

(CITE 16 N.J.R. 380)
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1. The Director is promptly informed of such activities;
and

2. They are not violative of State law or such other ethical
standards as may apply. (Lottery Commissioners and Divi-
sion Officers and employees are covered by separate Codes of
Ethics. See subsection (h)).

(c) No Lottery Vendor shall cause or influence, or attempt
to cause or influence, any Lottery Commissioner *,* officer
or employee *to act* in his official capacity in any manner
which might tend to impair the objectivity or independence of
judgment of said Lottery Commissioner, officer or employee.

(d) No Lottery Vendor shall cause or influence, or attempt
to cause or influence, any Lottery Commissioner, officer or
employee to use, or attempt to use, his official position to
secure unwarranted privileges or advantages for the Lottery
Vendor or for any other person.

(e) No Lottery Vendor shall offer any Lottery Commis-
sioner, office or employee any gift, favor, service or other
thing of value under circumstances from which it might be
reasonably inferred that such gift, service, or other thing of
value was given or offered for the purpose of influencing the
recipient in the discharge of his official duties.

(f) This Code of Ethics shall also apply to any licensed
agent of the New Jersey State Lottery.

(2) No Lottery Vendor shall, without the written approval
of the Director, disclose, directly or indirectly, any informa-
tion not generally or legally available to the public concerning
the affairs of the Division.

(h) This Code is intended to augment and not replace exist-
ing administrative orders and pertinent codes of ethics. If any
part of this Code shall be found ineffective or inoperative,
such finding shall not affect the other parts of the Code.

(i) This Code shall take effect immediately upon adoption
by the New Jersey State Lottery Commission.

TREASURY-TAXATION
(b)

DIVISION OF TAXATION

Local Property Tax
County Boards of Taxation; Petitions of
Appeal

Adopted Amendment: N.J.A.C. 18:12A-1.6

Proposed: November 21, 1983 at 15 N.J.R. 1930(b).

Adopted: January 27, 1984 by John R. Baldwin, Direc-
tor, Division of Taxation.

Filed: February 1, 1984 as R.1984 d.31, without
change.

Authority: N.J.S.A. 54:3-3-14.
Effective Date: February 21, 1984.

Expiration Date pursuant to Executive Order No. 66
(1978): August 12, 1988.
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Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

18:12A-1.6 Petitions of appeal

(a)-(c) (No change.)

(d) A taxpayer who shall file an appeal from an assessment
against him shall pay to the collector of the taxing district no
less than the first three quarters of the taxes assessed against
him for the current tax year in the manner prescribed in R.S.
54:4-66 even though his petition to the county board of taxa-
tion might request a reduction in excess of one quarter of the
taxes assessed for the full year. A county board of taxation
shall not enter a judgment regarding a tax appeal filed by a
taxpayer unless the first three quarters of the current year’s
taxes have been paid and unless the municipality has applied
to the county board for a dismissal of the taxpayer’s appeal.

(e)-(k) (No change.)

OTHER AGENCIES
(a)

GARDEN STATE PARKWAY
Definitions

Adopted Amendment: N.J.A.C. 19:8-1.1

Proposed: December 19, 1983 at 15 N.J.R. 2153(a).

Adopted: January 23, 1984 by New Jersey Highway
Authority, George P. Zilocchi, Deputy Executive Di-
rector.

Filed: January 27, 1984 as R.1984 d.29, without
change.

Authority: N.J.S.A. 27:12B-5(j) and (s), 27:12B-18 and
27:12B-24.

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No. 66
(1978): June 1, 1988.

Full text of the adoption follows.

19:8-1.1 Definitions

“Car’’ means a passenger motor vehicle, including station
wagons, hearses, funeral flower and funeral service vehicles
for which issuance of passenger car plates is authorized, taxi-
cabs, motorcycles and panel vans, pickup trucks and similar
vehicles having a registered gross weight not exceeding 6,999
pounds.
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(b)
CASINO CONTROL COMMISSION

Taxes
Section 144 Investment Obligation and
Investment Alternative Tax

Adopted New Rule: N.J.A.C. 19:54-2

Proposed: November 7, 1983 at 15 N.J.R. 1838(a).

Adopted: February 2, 1984 by Casino Control Commis-
sion, Walter N. Read, Chairman.

Filed: February 2, 1984 at R.1984 d.33, with technical
and substantive changes nor requiring additional
public notice and comment (see N.J.A.C. 1:30-3.5).

Authority: N.J.S.A. 5:12-63(c), 5:12-69(a), 5:12-70(c¢)
and 5:12-144(f).

Effective Date: February 21, 1984.
Expiration Date pursuant to Executive Order No.
66(1978): April 15, 1988.

Summary of Public Comments and Agency Responses:

Comments concerning the proposed rules were received
from four sources: the Division of Gaming Enforcement
(“Division’’); Resorts International Hotel, Inc. (‘‘Resorts’’);
the Atlantic City Casino Hotel Association (*‘Association’’)
and the Claridge Hotel and Casino (‘‘Claridge’’).

The Division generally expressed its support for the rules
proposed by the Commission, finding them ‘‘consistent with
the provisions of the Casino Control Act, comprehensive with
respect to issues of investment eligibility and its determina-
tion, and fully responsive to section 144(f) of the Act.” Ac-
cordingly, the Division recommended that the proposed rules
be adopted as published.

The comments received from Claridge concerned an issue
which arises as a result of existing statutory and proposed
regulatory requirements. Claridge proposed that the rules be
broadened to include within the accredited cumulative invest-
ment of a licensee any cumulative investment of a lessor from
whom the license leases realty or improvements related to its
hotel casino, regardless of whether or not the lease is ‘‘capital-
ized’’ (treated as an installment contract for the sale of real
property). Otherwise, according to Claridge, a casino hotel
which chooses to structure its ownership in such a manner
that the licensee who is to receive the gaming revenues from
the facility is a lessee in a non-capitalized lease arrangement is
penalized by receiving no cumulative investment credit for the
casino hotel facility, even though the desired cumulative in-
vestment is achieved.

Although the argument advanced by Claridge may have
some appeal in terms of the cumulative investment which
would otherwise be attributed to the casino hotel facility, the
Commission must nonetheless reject the rule amendment pro-
posed by Claridge due to its direct contradiction of existing
statutory requirements. Section 144 of the Casino Control Act
(N.J.S.A. 5:12-144) defines ‘‘cumulative investments,’”’ in

(CITE 16 N.J.R. 381)
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pertinent part, as ‘‘investments in and debt financing of the
licensed premises.”” The same section of the Act defines “in-
vestments’’ as ‘‘equity investments in land and real property
on which improvements are made and in real property im-
provements.” Accordingly, the Act directs that a licensee’s
cumulative investment in the licensed premises may only in-
clude equity investments in and debt financing of the casino
hotel facility. The Commission is unaware of any legal or
accounting opinion which would justify a finding that a lessee
in a non-capitalized lease arrangement has either an equity or
debt interest in the property which is the subject of the lease.
Thus, the Casino Control Act clearly prohibits such a li-
censee-lessee from receiving any cumulative investment credit
for the casino hotel facility which generates the revenues sub-
ject to the obligations imposed by section 144 of the Act.

Several of the comments received from Resorts and the
Association also concerned regulatory requirements man-
dated by the Casino Control Act. These comments include:
the suggestion that partial credit be given for equity invest-
ments actually made within the authorized investment period,
even if the complete investment obligation is not satisfied
(Resorts); the proposed expansion of the definition of contri-
bution contained in N.J.A.C. 19:54-2.2 and 2.23 to include
items of value other than cash or realty (Resorts); the sug-
gested elimination of N.J.A.C. 19:54-2.3, which imposes
joint and several liability on all casino licensees associated
with a casino hotel for the failure of the casino operator to
satisfy section 144 obligations (Resorts); the proposed elimi-
nation of N.J.A.C. 19:54-2.17, which requires Commission
review and approval of all agreements between casino li-
censees and the joint owners of multiply owned investments
and cumulative investments (Resorts), and the suggested ex-
pansion of the kinds of investments which are eligible for
investment credit (Association). Regardless of the substantive
validity or invalidity of these comments, the Commission is
compelled to reject each of these suggested modifications to
the rules as published due to the statutory basis of the relevant
proposed regulatory requirements.

Other comments submitted by Resorts requested clarifica-
tion of N.J.A.C. 19:54-2.1(a), -2.1(d) and the definitions of
“‘equity investment’’ and ‘‘debt financing’® contained in
N.J.A.C. 19:54-2.2. The Commission rejected these com-
ments on the grounds that the proposed rules were, in its
opinion, an appropriate and sufficiently concise exercise of its
regulatory authority.

Both Resorts and the Association took exception to those
provisions of N.J.A.C. 19:54-2.5 which would require a li-
censee to seek a determination of eligibility prior to commenc-
ing a proposed investment or cumulative investment. The
comments generally indicated that prior approval of proposed
projects could cause inordinate delay and expense to casino
licensees without commensurate benefit to the State. Instead,
Resorts and the Association proposed that licensees be per-
mitted to initiate investment projects at their own risk prior to
a determination of eligibility by the Commission.

The Commission rejected these comments. The Commis-
sion believes it has a statutory obligation to insure that the
investments made by licensees pursuant to the investment
obligations imposed by section 144 of the Act are those which
best serve the interests of the people of this State. In this
regard, the benefits to be obtained from the limited amount
of funds to be generated by section 144 must be maximized.
Accordingly, the Commission believes that the prior approval
of all investment projects proposed by licensees is appropriate
to the exercise of its statutory responsibilities pursuant to

(CITE 16 N.J.R. 382)
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section 144 and completely within the authority conferred
upon it by subsections (b) and (f) of that section.

For similar reasons, the Commissioner rejected those com-
ments which objected to the inclusion of section 2.13 of the
proposed rules, ‘‘Presumptively ineligible investments.’’ This
section simply represents another exercise of the Commis-
sion’s authority to determine which investment projects are
entitled to a determination of eligibility. Contrary to Resorts
objection that this section serves no useful purpose given the
Commission’s general authority to determine the eligibility of
each investment project, this section serves to advise licensees
in advance that certain types of investment projects will not
be favorably reviewed by the Commission. The section gener-
ally precludes eligibility determinations for investments or
cumulative investments which are of primary benefit to the
licensee, and which are likely to be made regardless of the
investment obligations imposed by section 144 of the Act. A
technical amendment to N.J.A.C. 19:54-2.13(a)(3) has been
adopted by the Commission, however, to clarify that this
paragraph is only intended to apply to real property improve-
ments made to investment property subsequent to the receipt
of an initial determination of eligibility. Finally, the Commis-
sion rejected those comments which criticized the presumptive
ineligibility imposed by this section upon mere acquisitions of
land by licensees. The Association contended that obtaining
credit for such purchases is essential to the ability of a licensee
to stockpile the land necessary for large-scale projects. The
proposed rule does not, however, forever preclude a licensee
from obtaining investment credit for such purchases. It
merely requires that the licensee actually utilize the acquired
land in an approved eligible project before investment credit
will be recognized.

The Association also expressed the opinion that the eligibil-
ity requirements, application process and monitoring respon-
sibilities created by the proposed rules were far too complex
to be practical, and may be self-defeating by encouraging
licensees to opt to pay the tax. Although the Commission
generally disagrees with this comment, and believes that the
proposed rules are not only consistent with but essential to the
proper exercise of its responsibilities under the Act, the Asso-
ciation’s suggestion that timing requirements for the review of
applications be included within the rules has been favorably
considered by the Commission. Accordingly, substantive
amendments to N.J.A.C. 19:54-2.8 and -2.26 not requiring
additional public notice or comment have been adopted by the
Commission.

The provisions of N.J.A.C. 19:54-2.24(c) were also criti-
cized by the Association as being counterproductive. This
subsection authorizes potential recipients of contributions to
file applications directly with the Commission seeking a deter-
mination of allowability. According to the Association, this
provision will have two adverse consequences; 1)} the numer-
ous applications received will overburden the Commission’s
resources; and 2) a determination of allowability from the
Commission will raise false hopes that contributions will nec-
essarily be forthcoming. An examination of the relevant lan-
guage, however, proves these concerns groundless. The Com-
mission will not accept complete applications from potential
recipients unless ‘‘the commission preliminarily determines
that the facility, project or program would probably be ap-
proved;’’ and an essential element of this preliminary determi-
nation will be a demonstration that there ‘‘is a reasonable
probability that a casino operator will agree to make contribu-
tions to the potential recipient for such facility, project or
program.”’ N.J.A.C. 19:54-2.24(c). Thus, the casino industry
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itself will play an essential screening role in determining which
potential recipients are actually presented with the opportu-
nity to apply to the Commission for a determination of allow-
ability.

Several other comments received also require individual
responses by the Commission. Resorts proposed that
N.J.A.C. 19:54-2.31 be amended to provide that the first
Annual Report required by this section be filed no later than
90 days following the adoption of the proposed rules, as
opposed to March 15, the standard proposed filing deadline.
Upon review, the Commission supported this proposal, and
adopted an appropriate amendment to N.J.A.C. 19:54-2.31.

Resorts also proposed that the Commission eliminate that
provision of N.J.A.C. 19:54-2.9(b) which would establish a
fixed minimum operation period of at least 25 years or the
estimated useful life of the property, whichever is less, for
each investment property approved by the Commission. Re-
sorts contended that this provision would ‘‘deprive the Com-
mission of the flexibility necessary to evaluate various proj-
ects on a case by case basis.”” In Resorts opinion, this
subsection otherwise grants the Commission all the authority
necessary to establish reasonable minimum operation periods.

Upon analysis, the Commission may be inclined to agree
with Resorts’ interpretation of this subsection and the author-
ity it confers upon the Commission. In the Commission’s
opinion, however, this fixed minimum operation period can-
not be deleted from the rules as proposed without giving the
public an opportunity to comment (see N.J.A.C. 1:30-3.5).
Since the Commission believes that the authority to establish
minimum operation periods is essential to the exercise of its
authority to determine the eligibility of investments under
section 144 of the Act, the Commission has determined to
adopt N.J.A.C. 19:54-2.9(b) as published. The Commission
has also decided, however, to simultaneously publish for pub-
lic comment the deletion of the fixed minimum operation
period proposed by Resorts.

Similarly, the Commission has, after due consideration,
reevaluated the merits of N.J.A.C. 19:54-2.27(d), which
would hold a casino operator liable for the failure of a recipi-
ent of an allowable contribution to meet any allowability
conditions imposed by the Commission. As indicated by the
Association, it may neither be proper nor possible for a casino
operator to exercise any influence over the conduct of a truly
independent authorized recipient. Since this proposed amend-
ment could also have a significant impact upon certain inter-
ested members of the public, however, the Commission has
decided to proceed with the adoption of this subsection and to
simultaneously approve a notice of proposal concerning its
amendment. Further action may be taken on the amendment
of N.J.A.C. 19:54-2.9(b) and 19:54-2.27(d) after publication
of the notice of proposal and the receipt of public comment.

Finally, one additional comment submitted by Resorts is
neither being rejected nor accepted by the Commission, but is
being deferred for further study. Resorts has suggested that a
casino licensee should be given investment credit for invest-
ments and cumulative investments made by separate corpora-
tions created by it and through which it funnels investment
monies. Resorts contends that there are various legitimate
business reasons for a licensee to make its investments
through separate entities. Under the proposed rules, it is un-
clear whether a licensee could obtain credit for investments
made by such entities.

This proposal may have some merit; however, no specific
standards were proposed which could be used to identify
those investment or cumulative investments which could be
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legitimately credited to the investment efforts of the casino
operator. Accordingly, the Commission will review this pro-
posal further to determine whether such standards may be
developed, or until a more detailed regulatory proposal has
been submitted by Resorts or any other interested person.

One final technical change to the proposal has been
adopted by the Commission as a result of its own review of
the rules as published. The definition of ‘‘casino licensee or
licensed casino’’ has been amended to clarify that either of
these terms may be used throughout the rules to refer to the
holder of a casino license.

Full text of the adoption follows (additions to proposal
shown in boldface with asterisks *thus*; deletions indicated in
brackets with asterisks *[thus]*).

SUBCHAPTER 2. SECTION 144 INVESTMENT OBLI-
GATION AND INVESTMENT AL-
TERNATIVE TAX

19:54-2.1 General description of investment obligation and
investment alternative tax

(a) Commencing with the first annual Gross Revenue Tax
return of a casino licensee for any calendar year beginning
after December 31, 1978, and based upon a determination
that in said return or any annual return thereafter the gross
revenue of such licensee in the tax year exceeds the cumulative
investments in this State of such licensee as of that year, such
licensee shall make investments in an amount not less than
two percent of the gross revenues for the tax year. Such
investments must be made with a period of five years from the
end of the tax year. Fifty percent of the investments required
as a result of any of the three annual Gross Revenue Tax
returns commencing with the first such return for any calen-
dar year beginning after December 31, 1978, shall be made in
the municipality in which the licensed premises are located
and fifty percent of such investments shall be made in any
other municipality of this State. Twenty-five percent of in-
vestments required as a result of any annual Gross Revenue
Tax return subsequent to the third such return in a series of
returns the first of which is for a calendar year beginning after
December 31, 1978, shall be made in the municipality in
which the licensed premises are located, and seventy-five per-
cent of such investments shall be made in any other munici-
pality of this State. The foregoing obligation is imposed by
section 144(b) of the Casino Control Act (N.J.S.A. 5:12-
144(b)).

(b) All investments and cumulative investments made pur-
suant to the obligation imposed by section 144(b) of the Act
shall be subject to a determination by the commission as to
the eligibility of such investments or cumulative investments.
Only those investments or cumulative investments, or por-
tions thereof, as are found to be eligible shall be recognized.
In determining eligibility the commission shall consider the
public interest, including the social and economic benefits to
be derived from such investments by the people of this State.

(¢) Under section 144(d) of the Act, the licensee may in-
clude contributions of money or realty in computing the
amount of investments or cumulative investments made by
the licensee; provided the commission determines that such
contributions best serve the public interest and either:

1. Directly relate to the improvement, furtherance, and
promotion of the tourist industry in this State through the
planning, acquisition, construction, improvement, mainte-
nance, and operation of recreational, entertainment and other

(CITE 16 N.J.R. 383)



You're viewing an archived copy from the New Jersey State Library.

OTHER AGENCIES

facilities for the public, including, without limitation, a per-
forming arts center, the beaches and shore front of this State,
and transportation facilities providing or enhancing service in
resort areas of this State; or

2. Directly relative to the improvement, furtherance and
promotion of the health and well-being of the people of this
State, through the planning, acquisition, construction, im-
provement, maintenance, and operation of a facility, project
or program approved by the commission.

(d) In the event that eligible investments or allowable con-
tributions in the amounts required by section 144(b) of the
Act are not made within the applicable five year period, there
shall be imposed an investment alternative tax in an amount
equivalent to two percent of gross revenues for the tax year
for which the obligation was incurred. The investment alter-
native tax shall be added to the Gross Revenues Tax for the
most recent calendar year and shall be due and payable at the
time of the annual Gross Revenue Tax return.

(e) In the event of a sale or other disposition of the licensed
premises, any investment obligation which is not satisfied
shall be immediately deemed due and payable as investment
alternative tax, and said amount shall constitute a lien upon
the licensed premises until paid, together with interest at the
rate specified in the ‘‘State Tax Uniform Procedure Law,”’
Subtitle 9 of Title 54 of the Revised Statutes. For this pur-
pose, the phrase “‘sale or other disposition of the licensed
premises’’ shall have the meaning ascribed to it in N.J.A.C.
19:54-2.2.

19:54-2.2 Definitions

As used in this subchapter, the following words and terms
shall have the meaning herein ascribed to them unless a differ-
ent meaning clearly appears from the context.

““Act”” means the New Jersey Casino Control Act
(N.J.S.A. 5:12).

““Adjusted Debt Financing’’ means subsequent to the com-
pletion of the real property investment and the securing of
initial permanent debt financing, the amount of the initial
permanent debt financing plus any additional debt financing
or refinancing which exceeds the amount of any demonstrated
increase in the assessed value of the real property.

““Affiliate>> means a person that directly, or indirectly
through one or more intermediaries, controls, or is controlled
by, or is under common control with, the affiliated person.

““‘Allowability’’ means the status of all or part of a contri-
bution which status results from a determination by the com-
mission that such contribution best serves the public interest
and either:

1. Directly relates to the improvement, furtherance, and
promotion of the tourist industry in this State through the
planning, acquisition, construction, improvement, mainte-
nance, and operation of recreational, entertainment, and
other facilities for the public, including, without limitation, a
performing arts center, the beaches and shore front of this
State, and transportation facilities providing or enhancing
service in resort areas of this State; or

2. Directly relates to the improvement, furtherance, and
promotion of the health and well-being of the people of this
State through the planning, acquisition, construction, im-
provement, maintenance, and operation of a facility, project
or program approved by the commission.

““‘Allowable contribution’® means a contribution, or any
part thereof, which has received a positive determination of
allowability from the commission.

‘“‘Capitalized lease’” means a long-term lease of real prop-
erty where the lessor and the lessee both account for the lease
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consistent with generally accepted accounting principles as
though it were actually an instaliment contract for the pur-
chase of the real property. Where a lease is properly capital-
ized, the “‘leasee’’ shall be deemed to have the investment or
cumulative investment in the subject property.

“‘Casino licensee or licensed casino’’ means for purposes of
this regulation, *any* *[a casino licensee or licensed casino
which shall include the]* holder of a casino licensee.

““‘Casino management agreement’’ means a written agree-
ment between a casino licensee which owns or leaves, as
tenant, all or part of the approved hotel or the land there-
under and another casino licensee whereby the latter agrees to
provide complete management of a casino in accordance with
section 82(c) of the Act.

““‘Casino management licensee’”” means a casino licensee
which provides complete management of a casino pursuant to
a casino management agreement, as herein defined.

“‘Casino operator’’ means the following:

1. Where there is no casino management agreement with
regard to the casino hotel facility, the casino operator shall be
the casino licensee which controls and operates the casino,
whether such casino licensee leases, as tenant, all or part of
the licensed premises or the land thereunder or owns all or
part of such premises or land under an agreement approved
by the commission in accordance with section 82(c) of the
Act; or

2. Where there is a casino management agreement with
regard to the approved hotel, the casino operator shall be the
casino management licensee, if said licensee has supplied capi-
tal at risk in the gaming operations of the casino. If the casino
management licensee has supplied none of the capital at risk
in the gaming operations of the casino, the casino operator
shall be the casino licensee for which the casino management
licensee operates the casino and to which the gross revenues
derived therefrom are directly attributable; or

3. Where more than one casino licensee associated with the
licensed premises meets the criteria of paragraph 1 or 2 above,
the commission shall either designate one such casino licensee
as the casino operator or shall permit such casino licensees to
form one business association, acceptable to the commission
in accordance with section 82(c)(3) of the Act, to be the casino
operator.

‘‘Casino revenue fund’’ means a separate special account
established in the Department of the Treasury for deposit of
all revenues from the tax imposed by section 144 of the Act.

“Contribution means a gift of cash or realty to an unaffili-
ated person for the improvement, furtherance and promotion
of the tourist industry in this State or of the health and well-
being of the people of this State.

“Control’”’ means the possession, direct or indirect, of the
power to direct or cause the direction of the management and
policies of a person whether through the ownership of equity
securities, by contract, or otherwise.

*Cumulative investments’’ means investments in and debt
financing of the licensed premises, plus other investments in
and debt financing of land and real property on which im-
provements are made and real property improvements; pro-
vided such investments and debt financing not associated with
the licensed premises have been made subsequent to July 6,
1976; and provided, further, that the amount of cumulative
investment shall not exceed the cost of the land, real property
and improvements, calculated in accordance with generally
accepted accounting principles. If such lands, real property
and real property improvements are sold or otherwise dis-
posed of by the licensee they shall not be included for the
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purposes of determining cumulative investments of that li-
censee.

“Day’’ means in computing taxes or investments due for
any period, the last day of the period which shall end either at
midnight or at the close of business, provided that the casino
1s continuously open for business until the closing time,
whichever is later.

“Debt financing”’ means the amount of borrowed funds or
credit repayment of which is secured by a specific lien, mort-
gage or other encumbrance on land and real property on
which improvements are made and real property improve-
ments, whether or not such lien, mortgage or encumbrance is
recorded or perfected as against third parties. In the case of a
capitalized lease or other installment contract for the purchase
of real property, the unpaid balance of the present value of
lease payments or of the purchase price of the real property,
exclusive of interest, shall be treated as though it were bor-
rowed funds or credit secured by a lien or mortgage in favor
of the lessor or vendor. The present value of such lease pay-
ments (effective purchase price) shall be computed in accord-
ance with generally accepted accounting principles using a
commercially reasonable rate of imputed interest for deferred
or future payments.

“Eligibility’’ means the status of all or part of an invest-
ment or cumulative investment which status results from a
determination by the commission based upon the public inter-
est, including the social and economic benefits to be derived
from such investments for the people of the State.

‘“Eligible investment’’ or ‘‘Eligible cumulative investment”’
means an investment or cumulative investment, or any part
thereof, which has received a positive determination of eligi-
bility from the commission.

“Equity investment’’ or ‘“‘Equity’’ means:

1. The amount by which the actual cost of land and real
property on which improvements are made and real property
improvements, calculated in accordance with generally ac-
cepted accounting principles, exceeds the lesser of the current
debt financing or adjusted debt financing associated with such
land, real property and improvements. Equity investments
made in any given year shall be the difference between the
amount of such investments at the close of that year and the
amount at the close of the previous year.

2. Applications of ‘‘equity investment’’, ‘‘investments,”
“‘cumulative investments’’, ‘‘debt financing’’ and ‘‘adjusted
debt financing’’ may be illustrated by the following examples:

i. A casino licensee purchases a parcel of real property at a
price of $50,000. If the licensee immediately pays the full
price and obtains title free and clear of any encumbrance, the
licensee would have an equity investment of $50,000, the
difference between the cost (350,000) and the amount of debt
financing (30);

ii. In order to purchase a parcel of property costing
$50,000, a licensee obtains a loan of $30,000 to be secured by
a mortgage on the property. The licensee supplies the addi-
tional $20,000 and purchases the property in calendar year 1.
The amount of debt financing is $30,000. The licensee’s
present equity investment is $20,000, the difference between
the total cost ($50,000) and the debt financing ($30,000);

iii. Assume the same facts as in ii. above and further as-
sume that in calendar year 2 the licensee made payments on
the mortgage of $5,000, of which $4,000 was interest and
$1,000 was principal. Although total mortgage payments were
$5,000, only $1,000 was repayment of the borrowed funds
secured by the mortgage. Thus, the amount of debt financing
is reduced from $30,000 to $29,000. The reduction of debt
financing through repayment of the principal increases the
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equity investment to $21,000, since the equity investment is
equal to total cost (§50,000) minus debt financing ($29,000).
The amount of equity investment made for the calendar year
is $1,000, the difference between the current amount
($21,000) and the former amount ($20,000);

iv. Assume the same facts as in iii. above and further
assume that in calendar year 3 the licensee refinances the real
property as a result of which the property is subject to a
mortgage to secure repayment of borrowed funds or credit in
the amount of $40,000. The licensee’s current equity invest-
ment in the property is $10,000, or cost ($50,000) minus debt
financing ($40,000). The equity investment made by the li-
censee in the current year is the current equity investment
($10,000) minus the investment as of the previous year
($21,000), that is, negative $11,000;

v. Assume the same facts as in iii. above and further as-
sume that in calendar year 3 the licensee refinances the real
property as a result of which the property is subject to a
mortgage to secure repayment of borrowed funds or credit in
the amount of $40,000. Further assume that the licensee is
able to demonstrate that the assessed value of the real prop-
erty has risen from $50,000 to $65,000, subsequent to comple-
tion of the project. The actual debt financing has increased
from $29,000 to $40,000, or $11,000. However, the value of
the real property has increased by $15,000 ($65,000 minus
$50,000). The additional debt financing, as adjusted, will be
the amount by which the additional debt financing ($11,000)
exceeds the increased assessed value ($15,000). Since $11,000
does not exceed $15,000, the additional adjusted debt financ-
ing is zero and the adjusted debt financing is $29,000 plus
zero, or $29,000. Equity investment is then $21,000, actual
cost ($50,000) minus adjusted debt financing ($29,000). Eq-
uity investment made in calendar year 3 is the difference
between the current amount ($21,000) and the amount at the
close of the prior year ($21,000), or zero;

vi. A licensee, as lessee, enters into a long term lease for the
rental of real property. Consistent with generally accepted
accounting principles, both the lessor and the lessee account
for the lease as an installment contract for the purchase of the
real property. Using a commercially reasonable interest rate
and discounting future rental payments, the effective pur-
chase price is computed to be $50,000. By the end of the
calendar year in which the lease was entered the licensee has
made payments of $1,000 attributable to the purchase price
rather than interest or other expenses. The licensee’s equity
investment as of the end of that year is the total cost or price
minus the amount of debt financing. The amount of debt
financing is defined to be the amount outstanding on the
effective purchase price, here, $49,000. Thus, the equity in-
vestment is $50,000 minus $49,000, or $1,000.

““Investments’’ means equity investments in land and real
property on which improvements are made and in real prop-
erty improvements, whether such investments are by fee own-
ership, installment sales contract or capitalized lease.

“‘Investment project” means a scheme of development for
investment property, including, without limitation, planning,
acquisition, construction, improvement, maintenance and op-
eration; provided that nothing herein shall be construed to
allow credit for costs incurred in such project other than those
costs which constitute investments or cumulative investments
as defined herein.

“‘Investment property’’ means land and real property on
which improvements are made and real property improve-
ments, or any portion thereof, which have received a positive
determination of eligibility or which an operator intends to
submit for such determination.
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““Lease’” or ‘‘Lease agreement’’ means a written agreement
for the lease of all or part of the licensed premises in accord-
ance with section 82 of the Act or for the lease of any invest-
ment property including any such lease which is capatalized
under generally accepted accounting principles.

“‘Licensed premises’’ means the approved hotel, as defined
in section 27 of the Act, with respect to which a casino license
has been issued and in which the gross revenues subject to the
investment obligation are generated.

‘“Real property improvement’’ or ‘‘Improvement’’ means
the construction, expansion, modernization, rehabilitation,
renovation, alteration or repair of buildings, structures and
other facilities, which improvements from an integral part of
the real property and which would be included in the assessed
valuation of the real property for local real property tax
purposes.

““‘Sale or other disposition of the licensed premises’’ means
as used in section 144(e) of the Act, any event which affects
the ownership of the licensed premises or the interests of the
casino operator therein or which interferes with or prevents
operation of the casino including, but not limited to, sale of
the premises, loss of occupancy, physical destruction of the
premises, and termination, refusal to renew, suspension or
revocation of the casino license; provided that if, in the judg-
ment of the commission, a sale or other disposition does not
significantly affect the operations of the casino operator in
such premises, the commission may declare that, under such
conditions as may be appropriate, the sale or other disposition
is not an event included in this definition; and further pro-
vided that a conservator being appointed shall not be deemed
such an event.

19:54-2.3 Obligated licensee

(a) The obligation to make eligible investments or allowa-
ble contributions or pay the alternative investment tax, to file
necessary returns and to satisfy any other related requirement
imposed by the Act or by these regulations shall be upon the
casino operator who shall be primarily liable therefor.

(b) In accordance with section 82(c) of the Act, each casino
licensee which is a party to either a casino management agree-
ment or a lease of the licensed premises or the land thereunder
or an agreement to jointly own such premises or land with the
casino operator shall be jointly and severally liable for any
acts, omissions and violations by the casino operator regard-
ing the obligations imposed by (a) above regardless of actual
knowledge of such act, omission or violation and notwith-
standing any provision of such agreement or lease to the
contrary.

(¢) In the event of a sale or other disposition of the licensed
premises, any investment obligation which is imposed by sec-
tion 144(b) of the Act and these regulations with respect to
such premises and which is not fully satisfied in accordance
with the Act and this subchapter, shall be immediately
deemed due and payable as investment alternative tax, and
said amount shall constitute a lien upon the licensed premises
until paid, together with interest at the rate specified in the
‘“‘State Tax Uniform Procedure Law,’’ Subtitle 9 of Title 54
of the Revised Statutes. Additionally, if the licensed premises
or the interests of the casino operator therein are sold or
transferred to another casino licensee, the latter shall also be
liable in the event of a default by the casino operator.

(d) Nothing in this section shall be construed to limit the
authority of the State Treasurer or the commission to deter-
mine and enforce any obligation either by way of a lien
against the property of an obligated licensee, including a lien
against the licensed premises, or otherwise as provided by the
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Act, by the ‘‘State Tax Uniform Procedure Law,’’ Subtitle 9
of Title 54 of the Revised Statutes, or by any other applicable
law.

19:54-2.4 Eligibility requirement

For purposes of determining whether an investment obliga-
tion is imposed by section 144(b) of the Act and of determin-
ing whether the obligated licensee has fulfilled such obliga-
tion, no investment or cumulative investment, nor any part
thereof, shall be recognized unless such investment or cumula-
tive investment, or party thereof, has been determined to be
eligible in accordance with these regulations.

19:54-2.5 Eligibility determination: Time for application

(a) With respect to a cumulative investment commenced by
the casino operator prior to the issuance of said operator’s
casino license or prior to the effective date of these regula-
tions, whichever is later, if the operator intends to qualify
such cumulative investment as an eligible cumulative invest-
ment, the operator shall apply to the commission for an
eligibility determination within three months of the date on
which the casino license was issued or of the effective date of
these regulations, whichever is later, or within such other time
as the commission may direct; provided, however, that no
eligibility determination need be sought with respect to the
licensed premises, Nothing herein shall prohibit either a ca-
sino license applicant from seeking review of a cumulative
investment or the commission from directing such applicant
to present its cumulative investment for review prior to the
time specified herein.

(b) With respect to an investment commenced by the casino
operator prior to the effective date of these regulations, if the
operator intends to qualify such investment as an eligible
investment, the operator shall apply to the commission for an
eligibility determination within three months of the effective
date of these regulations, or within such other time as the
commission may direct.

(¢) With respect to an investment or a cumulative invest-
ment to be commenced after the issuance of the casino license
or the effective date of these regulations, whichever is later, if
the operator intends to qualify such investment or cumulative
investment as eligible, the operator shall apply to the commis-
sion for an eligibility determination before commencing the
investment or cumulative investment and shall not commence
the investment or cumulative investment until the commission
determines eligibility.

(d) For purposes of this section, commencement of an in-
vestment or cumulative investment shall not occur by mere
acquisition of land or real property or by engagement of an
architect, engineer or other consultant to draw plans or to
determine feasibility, legality, costs or other such factors, or
by negotiations with prospective sellers, contractors and in-
vestors, or by execution of agreements or contracts which are
expressly conditioned upon a positive determination of eligi-
bility by the commission.

(e) Failure of the casino operator to timely apply for an
eligibility determination as provided in this section shall ren-
der the pertinent investment or cumulative investment ineligi-
ble unless the casino operator can establish to the satisfaction
of the commission that there was good cause for the failure to
timely apply in which case the commission may accept an
untimely application for eligibility.

19:54-2.6 Eligibility determination: Application
(a) A casino licensee may apply to the commission for a
determination of eligibility as to a cumulative investment or
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investment by filing with the commission a properly com-
pleted application for eligibility determination which shall
include, without limitation:

1. A detailed narrative description of the project;

2. Architectural and site plans; and

3. A cost analysis reflecting real property costs and total
costs.

(b) The application shall be completed, signed and filed in
conformance with the general application rules set forth in
N.J.A.C. 19:41-7. In addition to filing a properly completed
and signed application, the applicant shall provide any other
information, assurances and documentation requested by the
commission to establish the eligibility of the cumulative in-
vestment or investment.

19:54-2.7 Eligibility: Standards

(a) In determining cligibility, the commission shall consider
the public interest, including the social and economic benefits
to be derived from such investments for the people of this
State. In deciding whether these standards are met, the com-
mission may consider any pertinent factors including, but not
limited to, the following:

1. The extent to which the investment project responds to
demands directly or indirectly created by legalized casino
gaming and related developments;

2. The pressing social and economic needs of the munici-
pality or region and the ability of the project to serve those
needs;

3. For investment projects located outside Atlantic City,
the comparative need of the area served by the project for the
type of facilities, benefits or services the project will provide;

4. The ability of the project to qualify for Federal or State
funding subsidies or to obtain real property tax exemptions or
abatements;

5. The nature of the existing development and use of land
in the locality;

6. The compatibility of the investment project with future
development of the locality as envisioned by the master plan
adopted for the locality or region;

7. The compatibility of the investment project with the
physical characteristics and natural resources of the locality;

8. The impact of the investment project on municipal,
county or regional services;

9, The availability of adequate public transportation to
serve the project;

10. For housing projects, the availability of adequate
parks, recreational areas, utilities, schools and parking;

11. For commercial projects, the employment to be gener-
ated and the extent to which such employment will be avail-
able to local residents, especially unemployed residents;

12. For commercial projects, the availability of adequate
housing for anticipated employees; and

13. The acceptance of the investment project by residents
of the affected locality or region.

19:54-2.8 Eligibility determination: *[p}* *P*rocedures, pri-
orities

(a) In considering whether a particular project or proposal
is an eligible investment or cumulative investment, the com-
mission shall conduct such hearings as may be necessary or
appropriate to determine whether the project or proposal
satisfies the standards set forth in these regulations. The com-
mission may conduct such hearings directly or may designate
an appropriate hearing examiner to preside at the hearing and
to render a report and recommendation to the full commis-
sion. Unless otherwise required by law, such hearings may be
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conducted as non-adversarial, informational proceedings and
shall not be considered contested cases within the meaning of
P.L. 1968, c.410, as amended (N.J.S.A. 52:14B-1 et seq.) or
of N.J.A.C. 19:42-1 et seq. In addition to considering infor-
mation provided by the applicant or introduced at the hear-
ing, the commission shall be entitled to utilize any relevant
information or data which is within its knowledge or which is
supplied by any Federal, State or local agency with relevant
experience or jurisdiction, including, without limitation, the
Department of Housing and Urban Development, the Depart-
ment of Community Affairs, the Department of Labor and
Industry, the Department of Transportation, and regional,
county or local housing, planning and redevelopment agen-
cies.

*(b) With respect to applications for eligibility determina-
tions for investments or cumulative investments subject to
N.J.A.C. 19:54-2.5(c), the Commission shall initiate any
hearings required by (a) above within 45 days of its receipt of
all information and documentation required to be submitted
pursuant to N.J.A.C. 19:54-2.6; the Commission shall take
final action on such applications within 45 days of the com-
pletion of any such hearings.

(c) With respect to applications for eligibility determina-
tions for investments or cumulative investments subject to
N.J.A.C. 19:54-2.5(a) or (b), the Commission shall initiate
any hearings required by (a) above as soon as is practicable
after its receipt of all information and documentation re-
quired to be submitted pursuant to N.J.A.C. 19:54-2.6; the
Commission shall take final action on such applications
within 45 days of the completion of any such hearings.*

*[(B)]* *(d)* Aside from considering the eligibility of a
particular project or proposal, the commission may at any
time:

1. Receive information and data relevant generally to eligi-
bility from various sources, including governmental agencies;

2. Conduct such investigative or fact-finding hearings as
may be helpful to identify factors bearing upon eligibility,
such as:

i. The needs of a particular locale or region;

ii. The effects, if any, of casino development in the locale
or region; and

iii. The nature and types of projects which would best
respond to such needs and demands; and

3. Adopt by regulation or resolution policies and priorities
regarding the nature and type of investment projects which
would be favored as to eligibility. Where such policies and
priorities have been adopted, the commission may apply them
in determining the eligibility of any particular project or pro-
posal.

19:54-2.9 Eligibility: Completion and operation

(a) Approval of an application for eligibility shall be condi-
tioned upon the satisfactory completion of investment prop-
erty construction and improvement and upon operation of the
completed investment property in the approved manner for
the minimum operation period; provided, however, that the
commission may, with the consent of the casino operator and
other interested parties and upon a finding of changed cir-
cumstances or other good cause, modify the conditions im-
posed for completion or operation of the investment property
at any time.

(b) In approving an eligibility application for a proposed
project, the commission shall establish a completion date for
the construction and improvement of the investment property
and shall also establish the minimum operation period during
which the completed investment property must be operated in
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accordance with the operation conditions imposed by the
commission. Such minimum operation period shall be at least
25 years or the estimated useful life of the completed invest-
ment property, whichever is less. The commission may revise
the completion date upon a showing of good cause.

(c) Subsequent to a determination of eligibility but prior to
the satisfaction of the completion or operation conditions, the
casino operator may conditionally claim any otherwise eligi-
ble investment or cumulative investment made by the operator
in the project subject to the following:

1. In the event that the casino operator subsequently fails
to complete the investment property as required, any invest-
ment obligation credited to the investment property shall be
deemed unsatisfied and any investment obligation avoided by
reason of the cumulative investment claimed for such prop-
erty shall be deemed to have been incurred. Any investment
obligation so unsatisfied or incurred shall be due at the time
provided by the act and these regulations as though the in-
complete project had not received a determination of eligibil-
ity. If any such investment obligation is overdue, the casino
operator shall immediately pay the overdue amount as invest-
ment alternative tax together with interest from the due date
at the rate specified in the ‘‘State Tax Uniform Procedure
Law,”’ Subtitle 9 of Title 54 of the Revised Statutes; provided,
however, that the casino operator may attribute to such over-
due investment obligation any other eligible equity invest-
ments where:

i. The other equity investments were made within the five
calendar years following the calendar year in which such over-
due investment obligation was incurred; and

it. The other equity investments are sufficient in amount to
satisfy the overdue obligation. Nothing herein shall be con-
strued to permit multiple credit for the same investment
amount.

2. In the event that the casino operator subsequently com-
pletes the investment property but fails to operate the prop-
erty in the approved manner for the minimum operation pe-
riod, only a percentage of the investment and cumulative
investment previously made by the operator in the property
and considered as eligible shall be recognized. The percentage
shall be the percentage of the minimum operation period in
which the project was operated in conformance with the oper-
ating conditions. The casino operator shall be liable for any
investment obligations unsatisfied or incurred by reason of
such reduction and shall be required to satisfy such obliga-
tions or to pay investment alternative tax in the same manner
as provided in (c)1 above. Nothing herein shall be deemed to
prohibit a casino operator or other interested party from
seeking authorization from the commission to modify the
operation conditions in accordance with (a) above or from
operating the project in conformance to such modified condi-
tions.

(d) Following appropriate operation of the completed in-
vestment property for the minimum operation period, the
operator shall not be deprived of equity investments or cumu-
lative investments made in the project in any prior calendar
year. The operator may make further eligible equity invest-
ments and claim eligible cumulative investments in such prop-
erty after the minimum operation term if the casino operator
is otherwise entitled to do so under the act and this subchapter
and if the casino operator continues to operate the investment
property in accordance with all legal requirements and opera-
tion conditions imposed by the commission. Failure to prop-
erly maintain and operate the investment property after the
minimum operation period will be treated in the same manner
as a sale or other disposition of the property and the invest-
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ment property will no longer be considered in determining
cumulative investments of the operator as of the close of that
calendar year.

(e) Notwithstanding the provisions of (¢) above, the com-
mission may permit a casino operator to sell or otherwise
transfer its interest in the investment property prior to satis-
faction of all completion and operation conditions and with-
out forfeiting any equity investment or cumulative investment
made in a prior calendar year if all other requirements of the
act and this subchapter are met and if the casino operator first
presents guarantees and assurances acceptable to the commis-
sion that the investment property will be completed and oper-
ated by the purchaser or transferee in accordance with the
eligibility conditions; provided, however, that, it such condi-
tions are not met by the purchaser or transferee, the casino
operator shall either promptly act to satisfy such conditions or
be liable for any investment obligation or investment alterna-
tive tax and any interest thereon in the manner and to the
extent required by (c) above. Nothing herein shall be con-
strued to permit a casino operator to include the cost of any
investment property or any portion thereof, sold or otherwise
disposed of in determining eligible cumulative investments as
of the close of the calendar year in which such sale or other
disposition occurred.

(f) In the event of a sale or other disposition of the licensed
premises, if the casino operator has conditionally claimed
investments or cumulative investments for investment prop-
erty and if the completion and operation conditions imposed
on such investment property have not been satisfied as of the
date of the sale or other disposition of the licensed premises,
then the casino operator shall be deemed to have failed to
satisfy such completion or operation conditions with the con-
sequences set forth in (c¢) above, except that any unsatisfied
investment obligation which results from application of (c)
above shall be immediately deemed due and payable as invest-
ment alternative tax, together with interest, as provided by
section 144(e) of the Act and N.J.A.C. 19:54-2.3(c).

(g) Notwithstanding the provisions of (f) above, a casino
operator may retain conditionally claimed investment or cu-
mulative investment in an investment property upon a sale or
other disposition of the licensed premises if:

1. At least 60 days prior to such sale or disposition of the
licensed premises or, if such sale or disposition is unexpected,
within 10 days thereafter, the casino operator represents in
writing to the commission that it will continue to complete
and operate the investment property in accordance with any
eligibility conditions and provides to the commission financial
assurances in a form acceptable to the commission and in an
amount sufficient to secure the full amount of any investment
alternative tax and interest thereon which may become due
upon failure to satisfy the eligibility conditions; or

2. At least 60 days prior to such sale or disposition of the
licensed premises or, if such sale or disposition is unexpected,
within 10 days thereafter, a casino licensee associated with an
operating casino hotel represents in writing to the commission
that the investment property will continue to be completed
and operated in accordance with any eligibility conditions,
that such casino licensee will be liable for any failure to satisfy
such conditions and that all other casino licensees associated
with the said operating casino hotel shall be jointly and sever-
ally liable in accordance with section 82(c) of the Act and
N.J.A.C. 19:54-2.3(b); provided that if the casino licensee
assuming the obligation to complete and continue the invest-
ment property is not the obligated casino operator, said ca-
sino operator shall also be liable for the amount of any invest-
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ment alternative tax and interest in the event of a failure to
jsatisfy the eligibility conditions.
119:54-2.10 Eligibility: Compliance with legal requirements
Approval of an application for eligibility shall require the
-approval of all regulatory bodies and fulfillment of all legal
lrcquirements applicable to the investment project including
‘rcompliance with the master plan and zoning ordinances of the
llocality and, where applicable, the ‘‘Coastal Area Facility
Review Act,”” P.L. 1973, c.185 (N.J.S.A. 13:19-1 et seq.);
provided, however, that the applicant may apply for an eligi-
bility determination and the commission may conditionally
approve such application prior to the approval of other regu-
latory bodies and fulfillment of all legal requirements when it
appears that such approvals will be obtained and legal re-
quirements fulfilled. In the event of a subsequent failure of
the project to meet all pertinent legal requirements, the proj-
ect shall be considered incomplete with the consequences pro-
vided in N.J.A.C. 19:54-2.9.

19:54-2.11 Eligibility: Licensed premises; evaluation date
Issuance of casino license with respect to an approved hotel
shall be the equivalent of a determination of eligibility with
respect to the licensed premises as a cumulative investment;
provided that the amount of the casino operator’s eligible
cumulative investment in such licensed premises, if any, shall
be evaluated as of the date of the issuance of such license or,
if the casino operator is not entitled to claim the licensed
premises as a cumulative investment at the time of the license
issuance, as of the date on which the casino operator acquired
a cumulative investment in such premises. Subsequent to the
evaluation date, any renovation, rchabilitation or improve-
ment of the licensed premises or any payment of the mort-
gages or encumbrances on the licensed premises shall not be
included in the automatic eligibility conferred by this section.

19:54-2.12 Eligibility: Accounting for partial approval and
multiple licensed premises

(a) Where the commission determines that only part of an
investment or cumulative investment satisfies the standards
for eligibility, the commission may either reject the applica-
tion for eligibility in its entirety or approve only that part of
the investment or cumulative investment which satisfies the
standards. If the commission does grant such partial ap-
proval, the casino operator shall account for such eligible
portion as though it were a separate eligible investment or
cumulative investment and shall enter in the appropriate ac-
counts for eligible investments or cumulative investments only
such amounts as are attributable to the eligible portion.

(b) Where a person is the casino operator for more than
one licensed premises, such casino operator shall separately
account for gross revenues, investment obligations, cumula-
tive investment and investments with respect to each such
licensed premises; and the obligations of such casino operator
under the act and this subchapter shall be determined sepa-
rately with respect to each such licensed premises. The casino
operator may apportion investments or cumulative invest-
ments in investment property between or among the opera-
tor’s various licensed premises; provided that no amount of
investment or cumulative investment may be credited more
than once; and provided, further, that no investment or cu-
mulative investment in one of the licensed premises operated
by such casino operator may be considered in determining the
obligations of the operator with respect to any other licensed
premiscs operated by such casino operator.
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19:54-2.13 Presumptively ineligible investments

(a) Without in any way restricting the authority of the
commission to determine eligibility, the following investments
or cumulative investments will ordinarily not be determined to
be eligible:

1. Repayment of mortgage loans or reduction of other
debts secured by liens or encumbrances on the licensed prem-
ises;

2. All maintenance, renovation or rehabilitation of the in-
vestment property which is a normal or reasonably foresee-
able expense in the long term upkeep and operation of such
property, including the licensed premises;

3. All other real property improvements to the investment
property, including the licensed premises,*made subsequent
to an initial determination of eligibility* which in the judg-
ment of the Commission would be made by the operator to
enhance the profitability of the business associated with such
property and would likely be made as a business investment
regardless of the investment obligation of section 144(b) of
the Act; and

4. Mere acquisition of land, real property and real property
improvements, including such property as has been deter-
mined to be eligible in the hands of another casino operator.

19:54-2.14 Eligibility: Voluntary sale or other disposition of
investment property

(a) For purposes of this section, the phrase ‘‘sold or other-
wise disposed of by the casino operator” shall include any
sale or disposition of all or part of a casino operator’s invest-
ment real property or real property improvements where such
sale or disposition is voluntarily and purposely initiated or
accepted by the casino operator. It shall not include a ‘‘sale or
other disposition of the licensed premises’’ as defined in
N.JI.A.C. 19:54-2.2, It shall also not include an allowable
contribution of realty, nor placing any mortgage, lien or en-
cumbrance on the property, nor any forced sale, or other
involuntary conversion such as a foreclosure sale or destruc-
tion of the property through natural or other causes, beyond
the control of the casino operator.

(b) Real property and real property improvements sold or
otherwise disposed of by the casino operator shall not be
included for the purpose of determining:

1. Eligible cumulative investments as of the close of the
calendar year in which the real property or real property
improvements are sold or otherwise disposed of by such oper-
ator; and

2. Eligible equity investments made by the operator in the
year in which such property was sold or otherwise disposed of
by such operator.

(¢) In the event that only a portion of real property or real
property improvements, or of the operator’s interest therein is
sold or otherwise disposed of by the casino operator, the
casino operator may:

1. For the purpose of determining eligible cumulative in-
vestments after the partial sale or other disposition, include
the amount of retained cumulative investment if the casino
operator has first obtained a determination of continued eligi-
bility for the retained portion or, where appropriate, for mul-
tiply owned property in accordance with N.J.A.C. 19:54-
2.17; and

2. For the purpose of obtaining credit for equity invest-
ments made in the retained portion of the real property or real
property improvements after the partial sale or other disposi-
tion, include additional equity investments in such retained
portion in the same manner and to the same extent permitted
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by N.J.A.C. 19:54-2.16 as though the retained portion were a
separate investment project in which the casino operator’s
cost and equity investment immediately after the sale or dis-
position are the amounts derived in accordance with (d) be-
low; provided, that the operator has obtained a determination
of continued eligibility for the retained portion or, where
appropriate, multiply owned property.

(d) The amount of retained cumulative investment or eq-
uity investment immediately following a partial sale or other
disposition shall be determined by using the resultant cost
incurred by the operator in the retained investment property
and the debt financing, if any, associated with he operator’s
retained portion as though the retained portion were a sepa-
rate investment property. The resultant cost shall be the oper-
ator’s cost of the investment real property before the transac-
tion reduced by the amount obtained directly or indirectly by
the operator for the investment real property sold or other-
wise disposed of. Any assumption, reduction or forgiveness
of the operator’s obligation to repay debt financing associated
with the investment property shall be deemed an amount
obtained by the operator for these purposes and shall reduce
the resultant cost in the retained investment property.

(e) A sale or other disposition of all or part of eligible real
property or real property improvements by a casino operator
shall be subject to the completion and operation conditions
and consequences set forthin N.J.A.C. 19:54-2.9 with respect
to previously credited investments or cumulative investments
made in prior calendar years in such property. Upon a partial
sale or other disposition of eligible investment property, if the
commission determines that, as to either the retained portion
or the sold or otherwise disposed of portion, the operator
failed to satisfy its completion and operation conditions but
as to the other portion such conditions are not then breached,
the operator shall be liable for any unsatisfied or incurred
investment obligation as results from application of N.J.A.C.
19:54-2.9 to the portion which has not satisfied the eligibility
conditions as though such portion were a separate investment
property. For this purpose, unless the casino operator can
demonstrate otherwise, it shall be presumed that previous
equity investments and cumulative investments in the entire
property before the partial sale or other disposition were
divided between the retained portion and the sold or otherwise
disposed of portion in the same proportion as the relative
value of each portion to each other.

19:54-2.15 Eligibility: Involuntary sale or other disposition
of investment property

(a) For purposes of this section, an involuntary sale or
other disposition shall include: any forced sale, such as a
foreclosure sale; any involuntary conversion caused by de-
struction of the investment property from natural or other
forces beyond the control of the casino operator; and any
other event which prevents the operator from controlling or
using the property for its intended purpose. It shall not in-
clude a “‘sale or other disposition of the licensed premises’’ as
defined in N.J.A.C. 19:54-2.2. 1t shall also not include a
voluntary sale or other disposition nor an allowable contribu-
tion.

(b) Except as otherwise provided herein, real property and
real property improvements which are subject to an involun-
tary sale or other disposition shall not be included for the
purpose of determining:

1. Eligible cumulative investments as of the close of the
calendar year in which such sale or disposition occurred; and

2. Eligible equity investments made by the operator in the
calendar year in which such sale or disposition occurred.
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(c) In the event that only a portion of real property or real
property improvements is the subject of an involuntary sale or
other disposition, the casino operator may include the amount
of retained cumulative investments in the remaining portion
for the purpose of determining eligible cumulative invest-
ments after the involuntary sale or disposition if:

1. The casino operator, within 10 days or such further time
as the commission may allow, applies for a determination that
the remaining portion continues to be eligible and obtains
such determination; or

2. The casino operator, within 10 days or such further time
as the commission may allow, files written assurances accept-
able to the commission that the investment property will be
regained, completed, rebuilt, restored and operated in accord-
ance with any eligibility conditions, including any time sched-
ule, set by the commission.

(d) Where the casino operator proceeds under (¢)1 above,
the operator shall treat the remaining portion of eligible in-
vestment property as though it were a separate investment
project. Where the casino operator proceeds under (c)2
above, the operator shall treat the remaining portion of the
property as part of the overall investment project and may
retain previously credited investments and cumulative invest-
ments as provided in (f) below. In either case, the operator
shall claim additional equity investments in such investment
property only as allowed by N.J.A.C. 19:54-2.16.

(e¢) The amount of current cumulative investment or equity
investment immediately following a partial involuntary sale or
other disposition shall be dctermined by using the resultant
cost incurred by the operator in the retained investment prop-
erty and the debt financing, if any, associated with the opera-
tor’s retained portion as though the retained portion were a
separate investment property. Nothing in this subsection shall
be construed to permit credit for any cumulative investment
or equity investment in real property without an appropriate
determination of eligibility. For purposes of this subsection,
the resultant cost shall be the lesser of the following:

1. The percentage of the cost of the entire real property
before the partial sale or disposition which percentage is the
same as the percentage of the entire real property retained by
the operator after such sale or disposition; or

2. The cost of the entire real property before the partial
sale or disposition reduced by the amount obtained directly or
indirectly by the operator from such sale or disposition. Any
insurance payments made to the operator on account of the
involuntary sale or other disposition and any assumption,
reduction or forgiveness of the operator’s obligation to repay
debt financing associated with the entire investment property
shall be deemed an amount obtained by the operator for the
purpose of calculating the resultant cost.

(f) Aninvoluntary sale or other disposition of all or part of
eligible real property or real property improvements shall be
subject to the completion and operation conditions and conse-
guences of N.J.A.C. 19:54-2.9 in the same manner as pro-
vided for a voluntary sale or disposition in N.J.A.C. 19:54-
2.14. Notwithstanding the foregoing, if a casino operator
obtains approval to regain, complete, rebuild or restore the
investment property in accordance with (¢)2 above, the opera-
tor shall not forfeit previously credited equity investments and
cumulative investments in such investment property so long as
the operator complies with all conditions of such approval.

19:54-2.16 Eligibility: Increased equity investment; reduc-
tion of debt financing

(a) Where an investment in real property has been deter-

mined to be eligible and where the operator has obtained
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credit for equity investments in such property for previous
calendar years, additional equity investment in such property
in a given year shall be eligible only to the extent that the
amount of equity investment in the property as of the close of
the given year exceeds the amount of all equity investments in
such property which have been credited against investment
obligations and not forfeited under the act and this subchap-
ter.

(b) Subject to the restrictions of (a} above, payments by a
operator which increase the level of equity investments in
eligible investment property, other than the licensed premises,
by reduction of the debt financing or adjusted debt financing
associated with such property shall be eligible equity invest-
ments in such property.

19:54-2.17 Eligibility: Multiple ownership

(a) The commission may determine an investment or cumu-
lative investment to be eligible where the real property or real
property improvements are owned or to be owned jointly by
the casino operator and another person or persons, including
another casino licensee.

(b) The application for eligibility in such case shall be made
in the same manner and at the same time as provided for any
other eligibility application, provided that the application re-
veals the identity of the co-owner, the relationship, if any, of
the co-owner to the licensee, the nature and number of all
agreements between the licensee and the co-owner, the
amounts to be invested by each party, and the obligations to
be assumed by each.

(¢) The co-owner must agree to permit the commission, the
Division of Gaming Enforcement (‘‘the division’’) and the
State Treasurer to inspect and examine all records and ac-
counts pertaining to the investment property and to provide
any information related to such property.

(d) The commission shall not approve an application for
eligibility of multiply owned property unless it first approves
the agreement between the parties on the basis of the reason-
ableness of its terms and also approves the qualifications of
the person involved in the agreement with the casino licensee,
which qualifications shall be reviewed according to the stan-
dards enumerated in section 86 of the Act. In order to prop-
erly perform its review function the commission or the divi-
sion may require such person to provide additional
information and to file disclosure forms prepared by the com-
mission.

(e) Where a casino licensee holds real property or real
property improvements which have already been determined
to be eligible, sale or other transfer of any part of the interests
in such property to an additional party shall terminate the
eligibility of the property unless the licensee and the co-own-
ers satisfy the requirements of this section; provided, how-
ever, that the transfer of assets to a conservator appointed
under the act shall not effect eligibility.

(f) A casino operator which jointly owns eligible invest-
ment property shall separately account for its portion of the
property so that the appropriate accounts accurately reflect
the amount of equity investment and cumulative investment
attributable to such operator in the property.

19:54-2.18 Eligibility: Agreements and parties

In addition to determining whether the investment project
satisfies the standards for eligibility, the commission may
review all written and unwritten agreements pertaining to the
construction or operation of the project prior to issuing its
determination of eligibility. After issuance, the commission
may review any such agreement subsequently entered into by
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the casino operator. Each agreement shall be reviewed by the
commission on the basis of the reasonableness of its terms
and of the qualifications of the person involved in the agree-
ment with the casino operator, which qualifications shall be
reviewed according to the standards enumerated in section 86
of the Act. Such person shall provide the commission with
any information it may require to determine the person’s
qualifications in the same manner as required for persons
subject to qualification by section 104(b) of the Act.

19:54-2.19 Eligibility: Amount eligible, related party
transactions

(a) Following a determination by the commission that a
particular project is eligible, a casino operator may claim as
eligible and the State Treasurer shall certify only such costs of
investment or cumulative investment as result from good
faith, arm’s length bargaining between unaffiliated parties;
but in no event shall the certified costs exceed the fair market
value for goods or services applied to the project if such fair
market value can be fairly determined by the State Treasurer
in certifying the amount of eligible investments of cumulative
investments pursuant to section 144{e¢) of the Act and the
regulations promulgated by the State Treasurer thereunder.

(b) Regardless whether a particular cost exceeds the fair
market value or not, the casino operator may be required to
justify costs charged by a party with which the operator has
previously dealt or with which the operator contemplates
dealing for other goods or services. The operator may also be
required to justify to the Treasurer the costs charged by a
party where those costs are significantly higher than such
party has charged other clients, customers, contractors or
purchasers, regardless whether the operator has dealt or con-
templates future dealings with such party.

(c) Where the casino operator and any of the persons in-
volved in an investment project are related parties, where the
operator can exercise control over any involved person or
where any involved person can exercise control over the oper-
ator, the amount of costs which may be claimed by the opera-
tor shall not exceed the costs shown on the books of such
other party or person; provided that the costs shown on such
books are themselves the result of arm’s length dealings with
an unrelated party. Fo