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PROPOSALS

RULE PROPOSALS

Interested persons may submit, in writing, information or arguments concerning any of the following proposals until May 21, 1986. Submissions
and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.

On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response to
a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice in

the Register.

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at N.J.A.C. 1:30-3.5. The adoption becomes effective upon publication in the Register of a notice of adoption, unless

otherwise indicated in the adoption notice.

ADMINISTRATIVE LAW
(a)

OFFICE OF ADMINISTRATIVE LAW

Uniform Administrative Procedure Rules
General Hearing Rules
Special Hearing Rules

Rule Pre-proposal: N.J.A.C. 1:1 and 1:2 through 1:21

Authorized By: Ronald I. Parker, Acting Director, Office of
Administrative Law.
Authority: N.J.S.A. 52:14F-5(e), (f) and (g).
Interested persons may submit comments in writing by May 30, 1986
to:
Steven L. Lefelt, Deputy Director
Office of Administrative Law
Quakerbridge Plaza, Bldg. 9, CN 049
Quakerbridge Road
Trenton, NJ 08625
Take notice that Acting Director Ronald I. Parker, Office of Adminis-
trative Law, will conduct public hearings on this pre-proposal at the
following times and locations:
May 17, 1986 at 1:30 p.m.
New Jersey State Bar Association Annual Meeting
Bally’s Park Place Casino Hotel
6th floor (Dennis I)
Park Place and Boardwalk
Atlantic City, New Jersey
May 30, 1986 at 9:30 a.m.
Office of Administrative Law
Hearing Room 9
Quakerbridge Plaza, Bldg. 9
Quakerbridge Road
Trenton, New Jersey
Anyone who plans to attend the public hearings and wishes to be
scheduled to comment should call (609) 588-6500.
The pre-proposal is known as PPR 1986-1.

Summary
With this pre-proposal, the OAL is introducing a complete revision
of the Uniform Administrative Procedure Rules. Changes are both

substantive and organizational, representing a thorough evaluation by the
OAL of its rules. The OAL has decided to pre-propose the new rules
in order to receive input from agencies and the public before finalizing
the revision for proposal.

One significant change is that the rules have been reorganized 1o reflect
the chronological order of administrative proceedings, from commence-
ment of the case through rendering of initial and final decisions. The
revision also clarifies ambiguities in the current rules, in some cases by
making procedures more detailed and therefore easier to understand.
Obsolete or superfluous provisions have been eliminated. Separate
subchapters have been created for all the rules dealing with represen-
tation, for the conduct of uncontested cases and for mediation by the
OAL. Procedures for conduct of conference hearings and hearings on the
papers, previously contained in N.J.A.C. 1:2-2.1 et seq., have been inte-
grated into the General Hearing Rules. The pre-proposal also encom-
passes changes made in the Special Hearing Rules in order to conform
those rules to the revised U.A.P.R.

Specific changes in the rules are outlined below. The list of changes
is not exhaustive, however, and it is suggested that interested parties
carefully read the entire pre-proposal.

SUBCHAPTER I. APPLICABILITY, SCOPE, CITATION OF
RULES, CONSTRUCTION AND RELAXATION,
COMPUTATION OF TIME

(1) Clarifies that the Uniform Rules govern the procedure of contested
cases whether they are conducted by the OAL, an agency head or any
other administrative agency. The rules also expand the number of Uni-
form Rules that are not applicable to exempt agencies.

(2) Clarifies that agency procedural rules are invalid if in conflict with
OAL rules, even if the agency rules were adopted prior to creation of
OAL.

(3) Clarifies that no other agency may propose procedural rules de-
signed to regulate the conduct of contested cases and the rendering of
administrative adjudications. However, the rules permit specific pleading
and other pre-transmittal requirements to be regulated by the agencies.

(4) States a general rule that procedural rules may be relaxed when
necessary to prevent unfairness or injustice.

(5) Provides that judges may apply the New Jersey Court Rules when
suitable if there is no applicable Uniform Rule, except for court rules
regarding third party practice and class action designations.

(6) Eliminates guidance on what is and is not a contested case.
Language from these provisions has been added to expanded definition
of “contested case” in Subchapter 2.
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SUBCHAPTER 2. DEFINITIONS
Expands number of definitions and centralizes definitions in one
subchapter.

SUBCHAPTER 3. COMMENCEMENT OF CONTESTED CASES:
JURISDICTION OF THE OFFICE OF
ADMINISTRATIVE LAW

(1) Provides that Director of the OAL is agency head for purposes of
review of the following matters as they relate to proceedings before the
OAL: recusal motions; non-lawyer appearances and imposition of con-
ditions and limitations on non-lawyers; imposition of sanctions consisting
of the assessment of costs or expenses, and disqualification of attorneys.

(2) Allows transmitting agencies to request return of a previously trans-
mitted case before evidentiary hearing begins.

SUBCHAPTER 4. AGENCY RESPONSIBILITY BEFORE
TRANSMISSION TO THE OFFICE OF
ADMINISTRATIVE LAW

(1) Expands the time from 10 to 30 days for an agency to determine
upon a party’s petition whether a matter is contested.

(2) Clarifies that upon request the OAL will assign an ALJ to conduct
pre-transmittal settlement efforts for the agency unless the OAL Director
states in writing why a particular request cannot be honored. Specifies
that ALJ who conducts such settlement efforts will not be assigned to
hear the case if settlement is not reached and the matter is transmitted
for hearing.

SUBCHAPTER 5. PLEADINGS

(1) Refers to particular agency with subject matter jurisdiction for
specific pleading requirements.

(2) Enlarges upon standards for amendment of pleadings. Pleadings
may be freely amended in the interest of efficiency and expediency. Where
party objects to admission of proofs not conforming to pleadings and
not previously considered by state agency in rejecting initial application
or petition, judge decides whether to permit amendment and, if so,
whether to retain jurisdiction and continue the matter or order it returned
to the agency.

SUBCHAPTER 6. SERVICE AND FILING OF PAPERS; FORMAT

(1) Creates procedure whereby filer can obtain from the Clerk a copy
of the paper filed marked with the date of filing.

(2) Permits Clerk or judge to cure defects in filing or reject papers that
do not conform to filing requirements.

SUBCHAPTER 7. FILING AND TRANSMISSION OF
CONTESTED CASES IN THE OAL

(1) Clarifies the provisions permitting an agency 30 days to attempt
settlement before transmittal to the OAL.

(2) Eliminates term “initial papers’ and certain information currently
required in transmittal form that is no longer necessary.

(3) Requires transmitting agency head to request in transmittal form
a court stenographer if preferred over an audiotape recording. Clarifies
who is responsible for paying the stenographer’s fee. The transmitting
agency must also indicate, when known, whether a barrier-free hearing
location for handicapped persons will be necessary.

(4) Specifies the documents that an agency may attach to the trans-
mittal form and requires that if any attached documents have not been
exchanged between the parties, they be served upon or offered to the
parties by the agency.

(5) Eliminates the possibility of any agency transmitting a case to the
OAL without issue being joined.

(6) Permits Clerk to return improperly transmitted case or to cure
defect and retain it.

(7) Places format of papers provisions in Subchapter 6, Service and
Filing of Papers; Format.

SUBCHAPTER 8. SCHEDULING; CLERK'S NOTICES;
ADJOURNMENTS; INACTIVE LIST

(1) Elaborates on when Clerk’s notices required, contents of notices
and Clerk’s responsibilities in serving notices. Allows for notice by parties
in emergent matters and telephone notice in appropriate situations.

(2) Sets forth specific situations and standards for when particular
types of proceedings shall be scheduled by Clerk; expands conference
hearing process to welfare and special education cases and cases where

(CITE 18 N.J.R. 729)
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all parties agree to that procedure; specifies flexible limitations on the
scheduling of prehearings.

(3) Sets out order to show cause process for agencies which commence
an action in such a manner.

(4) Creates fast-tracking procedure for expedited scheduling and pro-
cessing of certain types of cases which require speedy resolution. Fast-
tracking process eliminates formal discovery, mediation, prehearing con-
ferences, post-hearing submissions, most adjournments and shortens time
for issuance of decisions.

(5) Eliminates abandonment process; any failure to appear to be
treated under sanctions section (1:1-13.4).

(6) Establishes general adjournment policy.

(7) Makes clear that adjournments will not be granted to complete
discovery if parties have not complied with procedures for compelling
discovery in proposed 1:1-9.4.

(8) Establishes separate inactive list rule and clarifies that cases will
not generally be placed on inactive list to await appellate court decision.

SUBCHAPTER 9. DISCOVERY

(1) Requires judge to consider least burdensome alternative in ruling
on discovery motions.

(2) Provides that parties may request an informal, voluntary, non-
transcribed meeting with witnesses for another party in order to facilitate
discovery.

(3) Requires a motion on good cause for physical and mental exams
and depositions.

(4) Establishes specific time limits for parties who wish to object to
or compel discovery and requires that telephone conference calls be used
for this purpose instead of motions.

(5) Requires that the parties complete all discovery no later than five
days before the first scheduled evidentiary hearing.

(6) Clarifies that sanctions can be imposed for discovery abuse without
the necessity of first entering an order compelling discovery.

(7) Sets forth specific discovery rules for conference hearings. Precludes
adjournments in these cases to permit discovery.

(8) Precludes discovery to prepare for a mediation.

SUBCHAPTER 10. SUBPOENAS

(1)} Authorizes attorneys for parties to issue subpoenas in the name
of the Clerk. Non-lawyers permitted to represent parties in contested
cases are not authorized to sign subpoenas in the Clerk's name. (Note:
Any reference in this chapter, including proposed rule 1:1-13.9(n), to the
authority of the OAL to issue subpoenas is limited by Hays v. Gulli, 175
N.J. Super. 294 (Ch. Div. 1980), which held that the OAL assumes the
same power of subpoena as is held by an agency for which the OAL is
hearing a case.)

(2) Permits subpoenas to be used to compel attendance at depositions
as well as hearings.

(3) Expands on content requirements of subpoenas, including require-
ment that party requesting subpoena include name and telephone number
where party can be reached in the event of a problem, manner of service
of subpoenas and specifies fees to which subpoenaed witnesses are enti-
tled.

(4) Clarifies that parties seeking to enforce a subpoena may proceed
in Superior Court and should not expect the OAL to seek enforcement
of the subpoena.

(5) Eliminates the terms “subpoena duces tecum” and “‘subpoena ad
testificandum.”

SUBCHAPTER 11. MOTIONS

(1) Provides that all motions in which oral argument is directed be
heard by telephone conference.

(2) Clarifies the process to be followed in opposing summary decision
motions.

(3) Extends time from 10 to 45 days for deciding summary decision
motions and motions concerning predominant interest in consolidated
cases.

(4) Requires moving party in emergency relief applications to serve
notice on all parties.

(5) Places interlocutory review rule (formerly N.J.A.C. 1:1-9.7) in
Subchapter 13, Conduct of Cases.
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SUBCHAPTER 12. PREHEARING PROCEDURES AND
CONFERENCES

(1) Limits prehearing conferences to situations where issues are un-
usually complex, numerous or novel, where hearing is expected to last
two or more days or when any party requests it.

(2) Requires parties at time of prehearing to be ready to discuss one
or more alternate trial dates when parties and witnesses will be available.

(3) Requires that prehearings shall be held by telephone conference
unless the judge directs otherwise.

(4) Requires that individual with authority to settle matter be present
at conference or be readily available.

(5) Clarifies the information required in prehearing orders, including
the need for discovery completion dates.

(6) Eliminates from prehearing order limitation on number of expert
witnesses, direction with respect to filing briefs and statutory require-
ments mandating agency head decision date.

SUBCHAPTER 13. CONDUCT OF CASES

(1) Provides guidance on what should be contained in order sealing
record.

(2) Representation rules moved to Subchapter 19.

(3) Permits judge to accept friend or relative of a party or witness, a
state or local agency employee or any other person to perform interpreter
services if all parties agree.

(4) Deletes provision relating to motion for sanctions for obstructive
behavior of party, attorney or other representative.

(5) Eliminates abandonments and permits judge to use initial decision
to dismiss or grant relief when failure to appear is unexplained. Clarifies
that judge may reschedule and impose sanctions if explanation is received.
Permits judge to refuse to reschedule if judge concludes the party who
failed to appear is intentionally attempting to delay the proceeding.

(6) Enumerates fully judge's powers in presiding over prehearing ac-
tivities, conducting hearings, developing the record and rendering initial
decisions. Adds the power to question witnesses and to permit narrative
testimony whenever appropriate.

(7) Enlarges upon the procedures to be followed in the actual conduct
of conference hearings, plenary hearings and telephone hearing.

(8) Changes name of “hearing on the papers” to *“‘proceeding on the
papers’” and establishes general rule for this type of proceeding. Matters
will be scheduled for an in-person hearing and party given the option
of submitting a certification in lieu of appearing at the scheduled hearing.

(9) Establishes 30-day time limit for filing of post-hearing submissions.
If judge permits a transcript, time frame will run from receipt of the
transcript. Requires that references to initial decisions contain either an
OAL docket number or citation to the N.J.A.R. Eliminates need for judge
to close record in writing.

(10) Clarifies that orders may be rendered orally as well as in writing.

(11) Incorporates five-day rule into orders section and clarifies that
Director is agency head for certain interlocutory rulings. Clarifies that
the five-day period during which a party may take an interlocutory appeal
is to run from the date of the written order or oral ruling, whichever
is rendered first. Establishes procedure for objecting to requests for inter-
locutory review and for submitting arguments in favor of judge’s action.
Clarifies procedure for extending time limits under interlocutory review
rule.

(12) Increases security deposit for transcript from $100.00 to $200.00.
Clarifies that only the Public Advocate can obtain from other party cost
for transcript in certain situations and not any agency *‘representing the
public interest.”

(13) Establishes standards and guidelines for disqualification of judges,
which generally incorporate same standards as are found in New Jersey
Court Rules.

(14) Sets forth procedures to be followed in the event of a judge's
death, departure, disability or disqualification.

SUBCHAPTER 14. EVIDENCE

(1) Makes presumption of authenticity the general rule, provided docu-
ments are disclosed to parties prior to hearing.

(2) Provides guidance for treatment of large exhibits.

(3) Changes standard marking of “A™ on exhibit to stand for “‘ap-
peliant” rather than ‘‘agency.” Adds marking of “I" for ‘“‘intervenor.”

(4) Conforms expert witness rule to changes in New Jersey Rules of
Evidence.

(5) Clarifies that proposed offers of settlement, adjustment or stipu-
lation that are not agreed to are inadmissible as evidence.

Interested Persons see Inside Front Cover
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(6) Clarifies that stipulations are regarded as evidence.

(7) Permits witness to testify by telephone if all parties agree and judge
finds good cause.

(8) Introduces procedure whereby party may offer as evidence a wit-
ness’ previously transcribed testimony. (Note: This provision may be
proposed separately as part of NJ.A.C. 1:1-15.2))

SUBCHAPTER 15. INTERVENTION AND PARTICIPATION

(1) Authorizes judge to impose responsibility of notifying potential
intervenors or participants upon the Clerk or any party.
(2) Affords participants the right to file exceptions.

SUBCHAPTER 16. CONSOLIDATION OF TWO OR MORE
CASES; MULTIPLE AGENCY
JURISDICTION CLAIMS:
DETERMINATIONS OF PREDOMINANT
INTEREST

(1) Clarifies that consolidation motions involving cases commenced in
two or more agencies shall be scheduled for telephone oral argument,
but consolidations from a single agency are to be handled without oral
argument,

(2) Provides that when an exempt agency is found to have the predomi-
nant interest, an ALJ will hear the case unless the agency prefers its own
personnel to hear the matter. Further provision is made for appointing
the hearer a special ALJ to eliminate any possible jurisdictional problems.
(Note: This provision was adopted separately as N.J.A.C. |:1-14.6(d)
prior to publication of this preproposal.)

SUBCHAPTER 17. INITIAL DECISIONS; EXCEPTIONS:; FINAL
DECISION; REMAND; EXTENSIONS OF
TIME LIMITS

(1) Specifies that time for issuance of initial decision in conference
hearings is 21 days after last day of evidentiary hearing: establishes time
limit for initial decisions following mediation.

(2) Clarifies that OAL relinquishes jurisdiction upon filing of initial
decision.

(3) Oral decisions permitted generally in any case where the judge
determines that circumstances appropriately permit an oral decision, and
the questions of fact or law are noncomplex.

(4) Clarifies the elements required to be discussed within a written and
oral initial decision.

(5) Clarifies the content of exceptions; excludes exceptions in settled
cases unless permitted by agency head or judge.

(6) Allows for motions to reopen the record before an initial decision
is filed, but only for extraordinary circumstances.

(7) Clarifies the procedures for an agency head to remand a matter
to the OAL.

(8) Specifies procedure for granting extensions of time limits for filing
decisions and exceptions. Replaces the specific standard for extension
requests with the statutorily required ‘‘good cause.”” Permits agency head
unilaterally to grant extension of time for filing exceptions and replies.

SUBCHAPTER 18. SETTLEMENTS AND WITHDRAWALS

(1) Clarifies the methods that may be used to settle cases. Eliminates
the distinction between “‘Order Concluding Contested Case™ and *“Initial
Decision—Settlement.”” All settlements are disposed of by initial de-
cisions. All settlements will require the disclosure of the terms.

(2) Clarifies that withdrawals should only be requested when party
voluntarily abandons right to take action against another party or to
defend against action of another party and cannot be used as a settlement
device. Directs that disposition of withdrawal requests to be by initial
decision, if withdrawal granted; or by order, interlocutorily reviewable,
if withdrawal denied.

SUBCHAPTER 19. REPRESENTATION

(1) Creates separate subchapter for all rules regarding representation,
including appearances by out-of-state attorneys, non-lawyer represen-
tation and appearance without representation.

(2) Permits judge to disqualify an attorney whose appearance violates
ethics rules, but requires that if any disciplinary action is indicated, the
matter must be referred to an appropriate disciplinary body. (Note: This
provision has been proposed as N.J.A.C. |:1-3.8(d) but was not adopted
at the time this pre-proposal was prepared.)

(3) Simplifies non-lawyer representative application procedure by con-
solidating process; eliminates permanent application process because it
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was too cumbersome. Permits applications orally and by written Notice
of Appearance/Application filed in each case.

(4) Clarifies that judge will determine whether non-lawyer representing
recipient or applicant for services fulfills federal requirements; permits
Divison of Medical Assistance representative to apply orally at hearing;
clarifies that non-lawyer representing local welfare agency need not have
expertise other than knowledge of the matter in controversy; clarifies that
legal services non-lawyer may make oral application in welfare cases, and
that legal services non-lawyer need not state that the represented party
is an indigent; requires close corporation principal to describe the close
nature of the corporation in the Notice/Application.

(5) Creates separate rule for conduct of non-lawyers and limitations
on practice, by dividing lengthy non-lawyer rule into two rules.

SUBCHAPTER 20. MEDIATION BY THE OFFICE OF
ADMINISTRATIVE LAW

Creates mediation process and specifies that the mediator shall be an
ALJ other than the judge who will be assigned to preside over the hearing.

SUBCHAPTER 21. UNCONTESTED CASES IN THE OAL

Establishes a separate, very informal, process for transmission and
conduct of uncontested cases in the OAL.

CHAPTER 2
RULES FOR SUMMARY PROCEEDINGS

Deleted since rules for conference hearings are incorporated into Uni-
form Rules. Rules for proceedings on the papers are contained in Uni-
form Rules and in special rules for Water Emergency and Motor Vehicles
hearings (Chapters 7 and 13).

CHAPTER 6A
SPECIAL EDUCATION PROGRAM

No change except to conform citations to Uniform Rules and eliminate
presumption of authenticity since that is now general rule for all hearings
under the Uniform Rules.

CHAPTER 7
DEPARTMENT OF ENVIRONMENTAL PROTECTION
EMERGENCY WATER SUPPLY ALLOCATION PLAN CASES

Procedure changed to conform with new proceeding on the papers rule.

CHAPTER 10
PUBLIC WELFARE HEARINGS

No changes except to conform codification and citations to Uniform
Rules.

CHAPTER 10A
DEPARTMENT OF CORRECTIONS
INMATE DISCIPLINE CASES

No changes except to conform citations to Uniform Rules.

CHAPTER 11
INSURANCE FILING HEARINGS
No changes except to conform codification and citations to Uniform
Rules.

CHAPTER 13
DIVISION OF MOTOR VEHICLES
EXCESSIVE POINTS AND SURCHARGE CASES
Created separate chapter for hearings formerly included in Rules for
Summary Proceedings. Procedure changed to conform to new proceed-
ings on the papers rule.

CHAPTER 20
HEARINGS BEFORE THE PUBLIC
EMPLOYMENT RELATIONS APPEAL BOARD
No changes except to conform codification and citations to Uniform
Rules.

CHAPTER 21
TRADE SECRET CLAIMS

No changes except to conform citations to Uniform Rules.

Full text of the pre-proposal follows (additions shown in boldface thus;
deletions shown in brackets [thus]).
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SUBCHAPTER 1. APPLICABILITY, SCOPE, CITATION OF
RULES, CONSTRUCTION AND
RELAXATION; COMPUTATION OF TIME
1:1-1.1 Applicability; scope; rules of special applicability

(a) Subject to any superseding Federal or State law, this chapter shall
govern the procedural aspects pertaining to transmission, the conduct of
the hearing and the rendering of the initial and final decisions in [the
conduct of] all contested cases in the Executive Branch of the State
Government (see N.J.S.A. 52:14F-5) [,]. [whether by the Office of Admin-
istrative Law or by the agencies themselves pursuant to statute (see
N.J.S.A. 52:14F-8 or N.J.S.A. 52:14B-2(a)), and the conduct of all un-
contested cases by the Office of Administrative Law.] This chapter and
rules of special applicability govern the procedure whether the contested case
is before the Office of Administrative Law, an agency head or any other
administrtive agency. Subchapter 21 governs the conduct of certain un-
contested cases handled by the Office of Administrative Law uner N.J.S.A.
52:14F-5(0).

(b) In the event of conflict between this chapter and any other agency
rule except agency rules which incorporate statutory requirements, this
chapter shall prevail. Procedural rules [formerly] adopted by the agencies,
including those adopted prior to the creation of the Office of Administrative
Law, shall [continue to] apply to the extent they are not inconsistent with
this chapter, with statutory requirements or with constitutional standards.

(¢) Under N.J.S.A. 52:14F-5(e) no agency other than the Office of
Administrative Law may hereafter [adopt] propose any rules to regulate
the conduct of contested cases and the rendering of administrative ad-
judications. Specific pleading and other pretransmittal requirements may
be regulated by the agencies provided they are consistent with this chapter.

(d) [(b)] In addition to those rules that specifically govern a transmtting
agency'’s responsibilities and the jurisdiction of the Office of Administrative
Law, the [The] following Uniform Administrative Procedure rules are not
intended to apply to contested cases heard in agencies exempt under
N.J.S.A.52:14F-8: .

I. NJA.C. [1:1-5.1-5.5;] 1:1-10.1(c);

2. NJAC. [I:1-8.1, 8.2 and 8.5(a), (b) and (c):] 1:1-11.6;

3. NJAC. [1:1-9.7] 1:1-13.10;

4. N.J.A.C. 1:1-15.2(b) and (c);

5. N.J.A.C. 1:1-17.8

6. N.J.A.C. 1:1-21.

(e) [(c)] This chapter is subject to rules of special applicability to
particular agencies. [to be hereafter adopted by the Office of Adminis-
trative Law in consultation with particular agencies.] Such rules may be
adopted by the Office of Administrative Law after consultation with a
transmitting agency or at the request of a transmitting agency when the
transmitted cases involve unique hearing requirements that are not addressed
by this chapter. Where required by Federal law, rules of special applicability
may be adopted by a transmitting agency with the concurrence of the Office
of Administrative Law.

1:1-1.2  Citation of rules

This chapter shall be referred to as the “New Jersey Uniform Adminis-
trative Procedure Rules” [, 1980"’] and may be cited as, e.g., N.J.A.C.
1:1-1.2.
1:1-1.3  Construction and relaxation [; parties appearing without

attorneys (pro se); parties represented by non lawyers]

(a) This chapter shall be construed to [secure] achieve just [determina-
tions] results, simplicity in procedure, fairness in administration and the
elimination of unjustifiable expense and delay. [Unless otherwise stated,
any procedural rule may be relaxed or dispensed with by a judge if
adherence to it would result in unfairness or injustice.] In the absence
of rule, a judge may proceed [in any manner] in accordance with the New
Jersey Court Rules, provided the rules are compatible with these purposes.
Court rules regarding third party practice and class action designations may
not be applied.

[(b) This chapter shall not be applied to impose excessive burdens upon
either pro se parties or non-lawyer representatives of parties; formal
requirements, particularly, shall be relaxed for their benefit. Time require-
ments shall not be relaxed unless the interests of justice manifestly require.
Ultimate standards of proof and the burdens of production and per-
susasion shall not be relaxed.]

(b) Except as stated in (c) below, procedural rules may be relaxed or
disregarded if the judge determines that adherence would result in unfairness
or injustice. The judge shall make such determinations and state the reasons
for doing so on the record.

(c) The burden of proof shall not be relaxed. Statutory procedural re-
quirements shall not be relaxed or disregarded except when permitted by
the controlling federal or state statutes.
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[1:1-1.4 Definitions and applications

As used in this chapter, the term

““Agency head” means the person or body authorized by law to render
final decisions in contested cases.

“Clerk” means the Clerk of the Office of Administrative Law or any
such scheduling or docketing officer designated by the head of an agency,
pursuant to N.J.S.A. 52:14F-8 or N.J.S.A. 52:14B-2(a), to oversee the
administration of contested cases.

“Judge” means an administrative law judge of the State of New Jersey
or, pursuant to N.J.S.A. 52:14F-8 or N.J.S.A. 52:14B-2(a), any other
person presiding over a hearing in a contested case or, depending on the
context, authorized by law to do so.

“Party” means any person or entity directly involved in a contested
case, including a petitioner, respondent, intervenor, or State agency
proceeding in any such capacity.

“Contested case’’ means a proceeding, including any licensing proceed-
ing, in which the legal rights, duties, obligations, privileges, benefits or
other legal relations of specific parties are required by constitutional right
or by statute to be determined by any agency by decisions, determina-
tions, or orders, addressed to them or disposing of their interests, after
opportunity for an agency hearing. N.J.S.A. 52:14B-2.1]

[1:1-1.5 The nature of a contested case

(a) Pursuant to the statutory definition, a matter is a contested case
where, by virtue of statute or constitutional requirement, a hearing is
required before a State agency to determine rights, duties, obligations,
privileges, benefits or other legal relations of specific parties. The required
hearing must be pre-eminently adjudicatory and judicial in nature and
not informational or intended to provide a forum for the expression of
public sentiment on proposed agency action. A matter which is suscep-
tible to administrative resolution avoiding factual or legal despite is not
a contested case. Therefore, in order for a matter to be a contested case
which must be heard by a judge:

1. A hearing must be required by statute or constitutional provision:
and

2. The matter must not be susceptible of informal resolution on the
administrative level (see N.J.A.C. 1.1-5.4); and

3. The required hearing must be designed to result in an adjudication
concerning the rights, duties, obligations, privileges, benefits or other
legal relations of specific parties over which there exist disputed questions
of fact, law or disposition.

(b) Where specific parties and the general public are inovlved in one
proceeding, both the constitutional or statutory basis and the ad-
judicatory character requirements of contested cases are satisifed only by
the specific parties who will be affected by the outcome substantially,
specifically, and directly.]

[1:1-1.6 The characteristics of contested cases

(a) Within the scope of the controlling requirements in N.J.A.C.
1:1-1.5, the following are some of the qualities of contested cases:

I. Contested cases involved genuinely disputed questions of fact, law,
or result, requiring findings, interpretations, or applictions to be made.

2. Parties in contested cases may include:

1. Particular individuals; or

ii. Specific businesses or other entities, including governmental agen-
cies; or

iii. Finite group of individuals, businesses, or other entities with related
interests.

3. Contested cases resolve questions relating to the rights, entitlements,
and obligations of specific parties even in large, but defined, groups. They
do not deal with broad policy issues affecting entire industries or large
and undefined classes of people. In some instances an agency's matters
may be contested cases (judicial) in part and uncontested cases (legislative
or regulatory) in part. It is necessary in each such matter to determine
whether the issues can be fruitfully separated or whether the needs of
fairness, efficiency, and thoroughness require the issues to be handled in
a single, integrated proceeding.

4. Contested cases deal with factual, legal or dispositional issues relat-
ing to past, current, or proposed activities or interests of particular
parties.

5. Contested cases are adversary proceedings involving particular
parties. An agency itself may be as an adversary party.

6. Contested cases involve subject matter susceptible to the receipt of
evidence or particularized legal argument, i.e., concerning the rights or
interests of particular parties as opposed to the community at large or
loosely defined segments thereof.
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7. In a contested case, the final action in the matter will tend to be
particular and immediate in effect, though possibly long range. It will
relate to specific parties. The final action will not be general and in futuro
affecting broad, undefined groups of people or entities.

8. A case is contested if the factual issues to be determined are such
that fairness requires a particular party:

i. To know fully the factual bases upon which the agency decision will
rest,

ii. To meet those facts with evidence of its own which characterizes
them or rebuts them; or

ili. To cross-examine to test the validity and solidity of those factual
bases.

9. A case is contested if the legal issues in the matter are such that
the personal or property rights of a particular party will be adversely
affected in a special way by an interpretation or application of law or
agency rule or regulation.]

[1:1-1.7 The characteristics of matters which are not contested cases

(a) Matters are not contested cases when they may be categorized as
follows:

1. Adjudicatory hearings not required by constitutional rule but re-
quired by statute for the purpose of affording, e.g., “interested parties
the opportunity to present their positions,” where the case will not result
in a direct disposition of the rights, duties, obligations, privileges, benefits
or other legal relations of the “‘interested parties.”

2. Objector or general public hearings, where there is no statutory or
constitutional right to an adjudicatory hearing and the hearing which is
held will not result in a direct or specific disposition of the rights, duties,
etc., of the “‘objector” or “public parties” as individuals,

3. Matters which will affect the rights of a specific party, but where
there is neither a statutory nor a constitutional right to an adjudicatory
hearing.

4. Hearings, whether required by statute or not, which are legislative
in nature; i.e., designed to make known a proposed rule, regulation, or
general policy and to receive views from the general public; and where
the proceeding will not result in a disposition of specific rights of specific
parties for whose benefit the hearing is held.

5. Hearings, whether required by statute or not, involving inquiry
which is general in respect of a policy decision and is designed to de-
termine whether a contemplated standard should or should not apply to
the public generally or to everyone in a field of activity which the agency

is authorized to regulate, rather than to individual parties.]
[1:1-1.8  Agency responsibility before transmission to the Office of
Administrative Law

Agencies should not transmit contested cases to the Office of Adminis-
trative Law before the cases are perfected and issue is joined. Matters
will continue to commerce and terminate in the agencies themselves.
Agencies should attempt to resolve or adjust matters administratively by
explaining fully to the parties affected the proposed agency action and
the factual information and legal authority upon which it is based. Where
it would be fruitful, agencies should also continue to apply or develop
procedures for resolving particular types of contested matters informally
on the administrative level. (See N.J.A.C. 1:1-5.4))]
[1:1-1.9 The Attorney General’s function

When a question arises whether a particular matter is a contested case,
legal advice should be obtained from the Attorney General’s Office.]
[1:1-4.1] 1:1-1.4 Computation of time

In computing any period of time fixed by rule or judicial order, the
day of the act or event from which the designated period begins to run
is not to be included. The last day of the period so computed is to be
included, unless it is a Saturday, Sunday or legal holiday, in which event
the period runs until the end of the next day which is neither a Saturday,
Sunday or legal holiday. In computing a period of time of less than seven
days, Saturday, Sunday and legal holidays shall be excluded.

SUBCHAPTER 2. DEFINITIONS
1:1-2.1 Definitions
The following words and terms when used in this chapter shall have the
following meanings unless the context clearly indicates otherwise.
‘“Adjournment” means postponement of the hearing until another time.
“Administrative law judge” means a person appointed pursuant to
N.J.S.A. 52:14F-4 or N.J.S.A. 52:14F-5(m) and assigned by the Director
of the Office of Administrative Law to preside over contested cases and other
proceedings.
““Administrative rule” means each agency statement of general appli-
cability and continuing effect that implements or interprets law or policy,
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or describes the organization, procedure or practice requirements of any
agency. The term includes the amendment or repeal of any rule, but does
not include: (1) statements concerning the internal management or discipline
of any agency; (2) intra-agency and inter-agency statements; and (3) agency
decisions and findings in contested cases. N.J.S.A. 52:14B-2(e).

“Affidavit” means a written statement that is signed and sworn or af-
firmed to be true in the presence of a notary public or other person
authorized to administer an oath or affirmation.

“Agency” includes each of the principal departments in the executive
branch of the State government, and all boards, divisions, commissions,
agencies, departments, councils, authorities, offices or officers within any
such departments now existing or hereafter established and authorized by
statute to make, adopt or promulgate rules or adjudicate contested cases,
except the office of the Governor. N.J.S.A. 52:14B-2(a).

“Agency head” means the person or body authorized by law to render
final decisions in contested cases.

‘“Appellant” means the party who is requesting a reversal or modification
of a prior result.

“Burden of producing evidence” means the obligation of a party to
introduce evidence when necessry to avoid the risk of a contrary decision
or peremptory finding on a material issue of fact.

“Burden of proof”’ means the obligation of a party to meet the require-
ments of a rule of law that a fact be proved by a preponderance of the
evidence or by clear and convincing evidence. Burden of proof is synonymous
with burden of persuasion.

“Clerk” means the Clerk of the Office of Administrative Law or any
such scheduling or docketing officer designated by the head of an agency
to oversee the administration of contested cases.

“Complainant” means the party who requests action or relief by filing
a complaint.

““Conclusion of hearing” means that time when the record for a case closes
and after which no subsequently submitted information may be considered
by the judge.

“Conference hearing” means a proceeding conducted before an adminis-
trative law judge, in which discovery, prehearing motions and post-hearing
submissions are limited.

“Contested case” means an adversary proceeding, including any licensing
proceeding, in which the legal rights, duties, obligations, privileges, benefits
or other legal relations of specific parties are required by constitutional right
or by statute to be determined by an agency by decisions, determinations,
or orders, addressed to them or disposing of their interests, after opportunity
for an agency hearing. N.J.S.A. 52:14B-2. The required hearing must result
in an adjudication concerning the rights, duties, obligations, privileges,
benefits or other legal relations of specific parties over which there exist
disputed questions of fact, law or disposition relating to past, current or
proposed activities or interests. Contested cases are not informational nor
intended to provide a forum for the expression of public sentiment on
proposed agency action or broad policy issues affecting entire industries or
large, undefined classes of people.

“Discovery” means the process by which a party is permitted on demand
or upon motion granted by a judge to view, inspect or receive a copy of
documents, and gain other information necessary to prepare a case for
hearing.

“Docket number’” means the number given to a case by the Office of
Administrative Law, which contains the abbreviation of the agency that sent
the case to the Office of Administrative Law, a sequence number and the
year. Sample:

HPW 8831 = 82
agency sequence no. year

“Evidence” is the means from which inferences may be drawn as a basis
of proof in the conduct of contested cases, and includes testimony in the
form of opinion and hearsay.

“Filing” means mailing or personally delivering an original or clear copy
of a paper to the proper office or officer.

“Final decision” means that decision from which an appeal to the courts
may be taken.

“Finding of fact” means the determination from proof or official notice
of the existence of a fact.

‘**Hearing” means a proceeding conducted by a judge for the purpase of
determining disputed issues of fact, law or disposition.

“Initial decision” means the administrative law judge’s recommended
findings of fact, conclusions of law and disposition, based upon the evidence
and arguments presented during the course of the hearing and made a part
of the record which is sent to the agency head for a final decision.

‘“Intervention” means the process by which a non-party may, by motion,
obtain all rights and obligations of a party in a case.

(CITE 18 N.J.R. 733)
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“Judge” means an administrative law judge of the State of New Jersey
or any other person authorized by law to preside over a hearing in a contested
case unless the context clearly indicates otherwise. The term includes the
agency head when presiding over a contested case under N.J.S.A.
52:14F-8(b).

“Jurisdiction” means the legal power to hear or decide a case.

“Material fact” means a fact legally consequential to a determination
of an issue in the case.

“Mediation” means a proceeding in which an administrative law judge
other than the judge assigned to preside over the hearing attempts to settle
or compromise a dispute between opposing parties.

“Motion” means an application to a judge for a ruling or order.

“Participation” means the process by which a non-party may, by motion,
be permitted to take limited part in a proceeding.

“Party” means any person or entity directly involved in a case, including
a petitioner, appellant, complainant, respondent, intervenor, or State agency
proceeding in any such capacity.

“Petitioner” means the party who is requesting relief or action at the
hearing.

“Plenary hearing” means a complete and full proceeding conducted before
a judge, providing the parties with discovery, the opportunity to present
evidence, to give sworn testimony, to cross-examine witnesses and to make
arguments.

‘“Prehearing conference” means a meeting that may be held in advance
of the hearing between the judge, representatives of the parties and, some-
times, the parties to discuss and set out the issues to be decided in the case,
how the case will be presented and any other special matters required by
the judge to be discussed and resolved in advance of the hearing.

“Presumption” means a rebuttable assumption of fact resulting from a
rule of law which requires such fact to be assumed from another fact or
group of facts found or otherwise established in the contested case.

“Proceeding on the papers” means a summary proceeding conducted
without any personal appearance or confrontation of the parties before the
judge. The hearing is conducted through the submission of pleadings, af-
fidavits, records or documents to the Office of Administrative Law for a
decision by an administrative law judge.

“Proof”’ means all of the evidence before the judge relevant to a fact in
issue which tends to prove the existence or nonexistence of such fact.

“Pro se” means when a person acts on his or her own behalf without
an attorney or other qualified non-lawyer representative.

“Record” means all decisions and rulings of the judge and all of the
testimony, documents and arguments presented before, during and after the
hearing and accepted by the judge for consideration in the rendering of a
decision. For purposes of further review, the record shall also include offers
of proof and evidence that was ruled inadmissible.

“Relevant evidence” means evidence having any tendency in reason to
prove any material fact.

“Respondent” means the party who answers or responds to the petitioner’s
request for relief or action.

“Service” means the delivery (by mail or in person) of a paper to a party
or any other person or entity to whom the papers are required to be delivered.

“Settlement” means an agreement between parties which resolves dis-
puted matters and ends all or part of the case.

“Settlement conference’” means a proceeding during which the parties
attempt to reach agreement upon as many matters as possible. When a
settlement conference is scheduled by the Office of Administrative Law it
may be conducted by the judge assigned to hear the case.

“Subpoena’ means an offical paper that requires a person to appear at
a hearing to testify and/or bring documents.

“Telephone hearing” means a proceeding conducted by telephone con-
ference call. It may be either a plenary or conference hearing.

*Uncontested case” means any hearing offered by an agency for reasons
not requiring a contested case proceeding under the statutory definition of
contested case.

*“Withdrawal” means a decision by a party voluntarily relinquishing: (1)
each request for action or relief, or (2) all defenses to a request for action
or relief. It does not include settlements.

SUBCHAPTER [2] 3. COMMENCEMENT OF CONTESTED
CASES; JURISDICTION OF THE OFFICE OF
ADMINISTRATIVE LAW
[l:1-2.1] 1:1-3.1 Commencement of contested cases in the State
agencies{; form]

A contested case shall be commenced in the State agency with ap-
propriate subject matter jurisdiction. A contested case may be com-
menced by the agency itself or by an individual or entity as provided
in the rules and regulations of the agency adopted in conformance with
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the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq. and N.J.S.A.
52:14F-1 et seq., angd subject to the requirements of N.J.A.C. [1:1-6.]
1:1-5.

[1:1-2.2] 1:1-3.2 Jurisdiction of the Office of Administrative Law

(a) The Office of Administrative Law shall acquire jurisdiction over
a matter only after it has been determined to be a contested case by an
agency head and has been filed [in] with the Office of Administrative Law
or as otherwise authorized by law, except as provided by N.J.A.C. [1:1-14]
1:1-16.

(b) The Office of Administrative Law shall not receive, hear or con-
sider any pleadings, motion papers, or documents of any kind relating
to any matter until it has acquired jurisdiction over that matter, except
as provided by N.J.A.C. [1:1-14] 1:1-16.

[(c) Matters referred to the Office of Administrative Law that are more
appropriately handled by administrative resolution without a contested
case hearing shall be returned to the agency by the Clerk or judge unless
the Director, Office of Administrative Law has approved a request for
administrative assistance under N.J.S.A. 52:14F-50, or NJ.A.C.
1:1-5.4(d). That a statute or constitutional principle may provide for a
hearing shall not be dispositive of whether efforts at administrative resol-
ution may be more appropriate than a contested case hearing in the
particular circumstances.]

(c) Matters involving the administration of the Office of Administrative
Law as a state agency are subject to the authority of the Director. In the
following matters as they relate to proceedings before the Office of Adminis-
trative Law, the Director is the agency head for purposes of review:

1. Disqualification of a particular judge due to interest or any other
reason which would preclude a fair and unbiased hearing pursuant to
N.J.A.C. 1:1-13.13;

2. Appearances of non-lawyers, pursuant to N.J.A.C. 1:1-19.4;

3. Imposition of condition and limitations upon a non-lawyer appearing
pursuant to N.J.A.C. 1:1-19.5;

4. Sanctions under N.J.A.C. 1:1-13.4 consisting of the assessment of
costs or expenses; and

5. Disqualification of attorneys pursuant to N.J.A.C. 1:1-19.3.

1:1-3.3 Return of transmitted cases

(a) Upon notice to the parties, the Clerk and the judge, the transmitting
agency may request that a previously transmitted case be returned. The
notice shall state the reason for returning the case.

(b) If the request is made before the commencement of the evidentiary
hearing, the Office of Administrative Law shall return the matter to the
transmitting agency forwith.

(c) If the request is made after the evidentiary hearing begins, the matter
shall continue at the Office of Administrative Law.

SUBCHAPTER 4. AGENCY RESPONSIBILITY BEFORE
TRANSMISSION TO THE OFFICE OF
ADMINISTRATIVE LAW

[I:1-5.1 Determination of contest; filing; failure to join issue]

1:1-4.1 Determination of contested case; notice when not contested

(a) After an agency proceeding has [been] commenced, [and issue has
been joined,] the agency head shall [forthwith] promptly determine
whether the matter is a contested case. If[,after issue has been joined,]
any party petitions the agency head to decide whether the matter is
contested, the agency shall make such a determination within [10] 30 days
from receipt of the petition.

(b) When [the] an agency head determines that [the case] a matter is
not contested, [it shall either file it forthwhile with the Clerk of the Office
of Administrative Law in the manner provided by N.J.A.C. 1:1-5.2 or
retain it under the provisions of N.J.S.A. 52:14F-8 or NJ.A.C. 1:1-54
and notify all parties of the decision to retain.] the agency shall promptly
issue a notice to the parties. The notice shall include a brief explanation
as to why the matter is not a contested case, and as to what recourse, if
any, is available through the agency for resolution of the matter.

[(c) Agencies may transmit contested cases to the Office of Adminis-
trative Law prior to issue being joined only with the consent of the
Director of the Office of Administrative Law. In those cases, if a party
unreasonably delays joining issue, the administrative law judge may enter
summary decision against the delaying party either sua sponte or upon
motion of the aggrieved party. The summary decision shall be treated
as an initial decision under N.J.A.C. 1:1-16.3.]

(c) When a question arises whether a particular matter is a contested
case, legal advice should be obtained from the Attorney General’s office.
1:14.2 Settiement by agencies prior to transmittal to the Office of

Administrative Law
An agency may, under N.J.A.C 1:1-7.1, attempt settlement prior to
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transmitting the matter to the Office of Administrative Law. The settlement
efforts may be conducted in any manner an agency believes may be ap-
propriate and productive. To conduct this settlement, an agency may utilize
its own personnel or may request in writing the services of an administrative
law judge. All such requests shall be granted by the Director of the Office
of Administrative Law unless the Director states in writing why a particular
request cannot be honored. An administrative law judge who conducts settle-
ment efforts at the request of an agency will not thereafter be assigned to
hear the case if settlement efforts are unsuccessful.

SUBCHAPTER [6.]5. [FIRST PLEADING] PLEADINGS

[1:1-6.1] 1:1-5.1 Form of first pleading: contents

(a) Except as otherwise provided by this subchapter, parties in contested
cases should refer to the rules of the particular agency with subject matter
jurisdiction for guidance as to specific pleading requirements. The first
pleading in a contested case may be in the form of a petition, complaint,
an order to show cause, a notice of action or proposed action, or in [any]
such other form permitted by the agency’s rules [and regulations. The
first pleading shall be one of the initial papers provided in NJ.A.C.
1:1-5.3].

(b) The first pleading shall be addressed to a specific party or parties{,
shall satisfy the service requirements of N.J.A.C. 1:1-7.1,] and shall con-
tain:

I. A statement of the legal authority and jurisdiction under which the
[hearing or action to be taken] agency action has been or will be taken
or under which the hearing is to be held;

2. A reference to the particular sections of the statutes and rules
involved;

3. A short and plain statement of the matters of fact and law asserted([;
and]. If the party is unable to state matters in detail at the time the notice
is served, the first pleading may be limited to a statement of the issues
involved. Thereafter, upon application, a more definite and detailed state-
ment shall be furnished. N.J.S.A. 52:14B-9;

4. Notification of the party’s right to a hearing and responsibility to
request a hearing, if the agency places responsibility for requesting a hearing
on any party;

[4.] 5. Any other information required by concepts of fairness and
justice [before a party can be bound.] to apprise a party of the matters
of fact and law asserted and issues raised; and

6. Notice of any other matters which may have been commenced by the
party with another agency involving the same or similar facts, giving the
name of the agency, date of filing and docket number, if known.

[1:1-6.2] 1:1-5.2  First pleading [requirement] requirements

Every contested case must have a [paper] document that conforms
[with] to the [first pleading requirements of] form and content requirements
for first pleadings set forth in N.J.A.C. [1:1-6.1.] 1:1-5.1, however, the
[paper] document need not [have been] be the first document prepared
or served in the case or the document that generates the proceedings.
The first pleading shall satisfy the service requirements of N.J.A.C. 1:1-6.1
and shall be attached to the agency’s completed transmittal form pursuant
to N.J.A.C. 1:1-7.2.

[1:1-6.3 1:1-5.3 Amendment of [first pleading] pleadings

(a) [The first pleading] Unless precluded by law or constitutional prin-
ciple, pleadings may be [amended at any time, either before or after the
presentation of proofs] freely amended when, in the judge’s discretion,
{an amendment neither imposes an unreasonable burden nor is precluded
by statute or constitutional principle.] an amendment would be in the
interest of efficiency, expediency and the avoidance of over-technical plead-
ing requirements and would not create undue prejudice.

(b) A judge in granting [first] pleading amendments may permit a brief
continuance to allow an opposing party additional preparation time.

(¢) When a matter is begun by a party contesting a state agency’s
rejection of a party’s application or petition and where a party objects at
the hearing or prehearing to the admission of proofs which do not conform
to the application or pleadings, the contesting party may move to amend
the application or pleading to add a new contention, claim or defense not
previously considered by the state agency.

1. The contesting party shall file with the Clerk and serve on the parties
the proposed amendment to the application or pleadings.

2. If considerations of expediency and efficiency require that the matter
be returned to the state agency, the judge shail order the pending matter
returned to the state agency. If the matter as amended is thereafter trans-
mitted for hearing, the agency’s response to the new contention, claim or
defense shall be attached to the transmittal form required by N.J.A.C.
1:1-7.2.
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[1:1-3.11] 1:1-5.4  Public officers; death or separation from office

When any public officer who is a party to a contested case, whether
or not [his name is] mentioned by name in the pleadings, dies, resigns
or for any reason ceases to hold office, his or her successor in office shall
be deemed to have been substituted in his or her place. However, on
motion, the judge may otherwise order or may specifically order the
[substitution] retention as a party of the [successor] predecessor in office.

SUBCHAPTER [7.] 6. SERVICE AND FILING OF PAPERS:
FORMAT
[1:1-7.1] 1:1-6.1 Service; when required; manner; proof

(a) Service of the first pleading in a contested case shall be made in
person; or by certified mail, return receipt requested; or by ordinary mail;
or in any manner which is designed to provide actual notice to the party
or parties to be substantially, specifically and directly affected thereby,
and to any other person or persons provided in the rules and regulations
of the agency.

(b) All subsequent papers filed shall be served in the manner provided
by (a) above upon all attorneys or other representatives of record in a
proceeding and upon all parties appearing pro se.

(c) Where necessary to prove service, proof may be made by an ac-
knowledgment of service signed by the attorney, any other representative
or party, or by an affidavit of the person making service, or by a certificate
of service appended to the paper to be filed and signed by the attorney
or other representative for the party making service. Where appropriate,
other competent proof that actual and timely notice existed of the con-
tents of the paper may be considered as a substitute for service.

(d) Service by mail of any paper referred to in (b) above shall be
complete upon mailing.

(e) The standards of personal service contained in R.4:4-4 of the New
Jersey Court Rules shall apply to contested cases when personal service
is required and this section is inapplicable.

[1:1-7.2] 1:1-6.2  Filing; proof of publication and service; what
constitutes filing; copies

(a) All papers required to be served by NJ.A.C. {1:1-7.1] 1:1-6.1 shall
be filed either before service or promptly thereafter unless otherwise
provided by order. Whenever these rules or the applicable rules of any
agency provide for publication, mailing or posting of public notices in
contested cases, proofs thereof shall be filed within 20 days after the
publication, mailing or posting.

(b) A paper [shall be considered] may be filed [if the original or a clear
copy is filed] with either the Clerk or [with] the judge assigned to the
case. Evidence of filing shall be a notation showing the date, time and
place of filing. When a paper is filed with a judge, the notation shall also
identify the judgef; and]. A copy of such papers shall be forwarded by
the filing party to the Clerk forthwith.

(c) Except for service by publication or as otherwise required [in] by
this chapter or by state or federal statute, proof of service shall not be
necessary unless a question of notice arises.

(d) [Subject to the requirement of 1:1-2.2 N.J.A.C. the Clerk shall file
all papers presented for filming, and may notify the person filing if such
papers do not conform to this chapter.] The Clerk or the judge, upon
receiving papers for filing that do not conform to the requirements of these
rules, may either return the papers with instructions for refiling or cure the
defects and accept the papers for filing.

(e) All papers filed with the Office of Administrative Law shall be in
duplicate.

(f) If the filer submits an extra copy of the paper to be filed with a self-
addressed, stamped envelope, the Clerk will return the paper to the filer
marked with the date of filing.
1:1-6.3 Format of papers

(a) Every paper filed after the case is transmitted shall contain:

1. The Office of Administrative Law docket number of the proceeding
in the upper right hand portion;

2. The name, address and telephone number of the person who prepared
the paper in the upper left hand portion; and

3. A caption setting forth the title of the proceeding and a brief desig-
nation describing the paper filed.

(b) All papers shall be on 82" x 11” stock of customary weight and
quality insofar as is practicable.

(CITE 18 N.J.R. 735)
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SUBCHAPTER [5.] 7. FILING AND TRANSMISSION OF
CONTESTED CASES IN THE OFFICE OF
ADMINISTRATIVE LAW[; FORMAT OF
PAPERS]

1:1-7.1 Agency filing with the Office of Administrative Law; settlement
efforts

(a) After the parties have complied with all pleading requirements, the
agency shall within 30 days either file the case with the Clerk of the Office
of Administrative Law in the manner provided by N.J.A.C. 1:1-7.2 or retain
it under the provisions of N.J.S.A. 52:14F-8 and notify all parties of the
decision to retain.

(b) During the 30-day period in (a) above, an agency may attempt settle-
ment pursuant to N.J.A.C. 1:1-4.2. At the conclusion of the 30-day period,
unless all parties agree to continue the settlement efforts, the matter shall
be either filed with the Office of Administrative Law or further retained
under the provisions of N.J.S.A. 52:14F-8. After the thirtieth day of an
agency’s settlement efforts, any party may request that the agency transmit
the matter to the Office of Administrative Law, provided that the agency
does not intend to retain the case under N.J.S.A. 52:14F-8.

(c) An agency may file a contested case with the Office of Administrative
Law immediately if the agency:

1. On the transmittal form, requests settlement efforts by the Office of
Administrative Law; or

2. Determines that settlement efforts would be inappropriate or un-
productive.

[1:1-5.2] 1:1-7.2  Transmission of contested cases to the Office of
Administrative Law; [service on parties; receipt by the
Office of Administrative Law] request for mediation

(a) Inevery proceeding to be filed in the Office of Administrative Law,
the agency shall affix [to the initial papers] a completed transmittal form,
furnished by the Clerk of the Office of Administrative Law, containing
the following information:

1. The name of the agency transmitting the case;

2. The name, address and telephone number of the agency’s trans-
mitting officer;

3. The name or title of the proceeding, including the designation peti-
tioner/respondent or appellant/appellee when appropriate;

4. The agency docket or reference number;

5. A brief statement or description of the nature of the case, including
whether the case is a remand;

6. A statement [that the case is transmitted either before or after
attempting administrative resolution;] requesting mediation by the Office
of Administrative Law, or explaining that the agency has already attempted
settlement, or that such efforts would be inappropriate or unproductive;

7. An estimate of the total time required for the hearing:

[8. Whether there are special legal requirements (State or Federal)
mandating deviations from any Uniform Administrative Procedure Rule,
such as the date for final decision;

9. Whether there are any special legal requirements or requests govern-
ing notice or the location of hearing;

10. Whether there are any special legal requirements or requests con-
cerning stenographic recording of proceedings;

11. An estimate of the time needed by the agency and the parties to
prepare for hearing;]

8. Whether a court stenographer is requested. If a stenographer is not
requested, the Office of Administrative Law may provide at its expense
either an audiotape recording or a court stenographer for the hearing. When
a stenographer is requested by the transmitting agency for its own purposes,
the appearance fee shall be paid by the transmitting agency. When the
transmitting agency notifies the Clerk that a court stenographer is required
because a party so requests, the appearance fee shall be paid by that party.
When any party to the case is entitled by law to recover the cost of a court
stenographer from others, the requesting agency shall not be required to
pay the appearance fee;

[12.} 9. Anticipated special features or requirements including the need
for emergent relief, [the need for a pre-hearing conference,] discovery
[needs,] and motions;

[13.] 10. The names and addresses of all parties and their attorneys
or other representatives [to the fullest extent known, including the agency
representative if the agency is a party];

11. A request for a barrier-free hearing location if it is known that a
handicapped person will be present;

[14.] 12. The names of any other agencies claiming jurisdiction over
either the entire or any portion of the factual dispute presented in the
transmitted contested case; and
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13. Whether a prehearing conference or a conference hearing is re-
quested.

(b) The agency shall affix to the completed transmittal form all docu-
ments such as pleadings, notices and motions exchanged between the parties
prior to transmission of the case to the Office of Administrative Law. If
the agency affixes to the transmittal form other documents that have not
been exchanged between the parties, the agency shall either serve these
documents upon the parties or offer them to the parties and shall inform
the Clerk of such action in the transmittal form.

[(e)] (¢) If an agency has transmitted a case to the Office of Adminis-
trative Law, any party or agency aware that another agency is claiming
jurisdiction over any part of the transmitted case shall immediately notify
the Office of Administrative Law, the other parties and affected agencies
of the second jurisdictional claim.

[(b)] (d) The completed transmittal form and [all initial papers are
defined in N.J.A.C. 1:1-5.3] any attachments shall be filed with the Clerk
of the Office of Administrative Law.

[(c) The Clerk shall mark each transmitted contested case as having
been received and filed; a docket number shall be assigned forthwith.

(d) The Clerk shall notify the transmitting office and all parties of the
case’s filing date and the docket number assigned by the Office of Admin-
istrative Law.]

[1:1-5.3 Definition of initial papers

Initial papers include all documents similar to pleadings, notices and
motions exchanged between the parties prior to transmission of the case
to the Office of Administrative Law. They shall not include papers such
as investigative report and evidentiary matters that have not been served
upon the parties and that therefore would be improper for an impartial
and independent trier of fact to review prior to hearing.]

[1:1-5.4 Administrative resolution: Office of Administrative Law
participation; time limit

(a) After a contested case has been commenced in an agency, the
agency shall make a prompt settlement attempt by applying adminis-
trative procedures including informal or summary proceedings, meetings,
and conferences unless such attempts would be inappropriate or un-
productive.

(b) In no event shall administrative resolution efforts continue beyond
30 days from the date the contested case commenced and issued was
joined in the agency, unless this time limit is extended by agreement of
all the parties.

(c) After completing administrative resolution efforts in a contested
case or after expiration of the time provided in (b) above, whichever
occurs first, the matter shall be filed forwith with the Clerk of the Office
of Administrative Law.

(d) The agency head may request that the Director of the Office of
Administrative Law assign a judge or other personnel to conduct or assist
in any administrative resolution proceedings.]

{1:1-5.5 Format of papers; copies

(a) Every paper filed after the transmittal form and the initial papers
shall contain:

1. The Office of Administrative Law docket number of the proceeding
in the upper right hand portion;

2. The name, address and telephone number of the person who
prepared the paper in the upper left hand portion: and

3. A caption setting forth the title of the proceeding and a brief desig-
nation describing the paper filed.

(b) All papers shall be on 8%” x 11I stock of customary weight and
quality insofar as is practicable.

(c) All papers filed with the Office of Administrative Law shall be in
duplicate.

(d) Unless otherwise required by this chapter, the requirements of
R.1:4-1 through R.1:4-9 of the New Jersey Court Rules (Form and
Execution of Papers) shall apply. Format rules may be relaxed as is
reasonable and necessary for the benefit of parties appearing pro se or
with non-lawyer representatives.]

1:1-7.3 Receipt by Office of Administrative Law of transmitted contested
case; filing; return of improperly transmitted cases

(a) Upon receipt of a properly transmitted contested case the Clerk shall
mark the case as having been received and filed as of a particular date and
time. Upon filing, the Clerk shall assign an Office of Administrative Law
docket number to the contested case.

(b) The Clerk upon receiving a contested case that has not been trans-
mitted in accordance with this subchapter may either return the case with
instructions to the agency for retransmission or cure the transmission defects
and accept the matter for filing.
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SUBCHAPTER 8. SCHEDULING; CLERK’S NOTICES;
[AND CONDUCT OF PROCEED-
INGS GENERALLY; FIRST NOTICE
OF HEARING OR PRE-HEARING
CONFERENCE; SUBPOENAS] AD-
JOURNMENTS; INACTIVE LIST

1:1-8.1 Scheduling of proceedings[: Clerk’s function, judge’s
function] ; order to show cause process

(a) When a contested case is filed, the Clerk shall [mark the papers
accordingly and shall expeditiously] determine whether the matters
should be scheduled [set down] for [a] mediation, a settlement conference,
a pre[-]hearing conference, [an evidentiary hearing or another type of
proceeding. The Clerk may consult with a judge in making this determina-
tion. The case shall then be assigned to a judge who shall review the file
and determine how the matter can best be conducted on the scheduled
date or dates, communicating further with the parties if necessary. Except
in cases of genuine, emergent need, the scheduled date or dates shall not
be adjourned. If additional days are needed to conclude the proceeding,
the judge shall establish an expedited schedule and peremptory dates.]
a proceeding on the papers, a conference hearing, a telephone hearing, a
plenary hearing or other proceeding.

[(b) Applications for adjournments, whether consented or not, shall
be made to the Clerk until such time as the parties shall have personally
appeared before a judge. Thereafter, applications for adjournments shall
be made to the judge.]

(b) To schedule a proceeding, the Clerk may contact the parties to
arrange a convenient date, time and place or may prepare and serve notice
without first contacting the parties. Proceedings shall be scheduled for
suitable locations, taking into consideration the convenience of the witnesses
and the parties, as well as the nature of the case and proceedings.

(c) The Clerk may schedule a settlement conference whenever such a
proceeding may be appropriate and productive. The Clerk may schedule
mediation whenever all parties concur.

(d) A prehearing conference may be scheduled in any case other than
a conference hearing whenever necessary to foster an expeditious proceeding
and where:

1. The issues are unusually complex, numerous or novel; or

2. The case is expected to require two or more hearing days; or

3. Any party to the case requests a prehearing.

(e} A proceeding on the papers may be scheduled in accordance with
N.J.A.C. 1:1-13.8 for:

1. Division of Motor Vehicle cases dealing with excessive points and
surcharges, pursuant to N.J.A.C. 1:13-1.1 et seq.;

2. Department of Environmental Protection cases involving emergency
water supply allocation plan exemptions, pursuant to N.J.A.C. 1:7-1.1 et
seq.; and

3. Any other class of suitable cases which the Director of the Office of
Administrative Law and the transmitting agency agree could be lawfully
decided on the papers.

(f) A conference hearing may be scheduled for:

1. Civil Service cases dealing with layoffs, disciplinary actions and ter-
mination after probationary work period;

2. Division of Public Welfare cases where an applicant or recipient
disputes the proposed action on eligibility or benefits entitlement by a county
welfare agency or a local decision or inaction by a municipal welfare
department;

3. Food stamp intentional program violations;

4. Matters arising out of the Special Education Program of the Depart-
ment of Education;

5. Any case when all parties agree and the judge so directs; and

6. Any other class of cases which the Director of the Office of Adminis-
trative Law and the transmitting agency agree would be suitable to be heard
as conference hearings.

(g) A telephone hearing may be scheduled for any case when all parties
agree and the judge so directs.

(h) A plenary hearing may be scheduled in all cases not mentioned in
(e), (f) and (g) above.

(i) When an agency head commences an action by order to show cause,
the agency head may, prior to service and filing of the order to show cause,
contact the Clerk who will assign a judge and establish the time, place and
date for a hearing on the matter. The agency shall insert in the pleading
the information provided by the Clerk and promptly serve and file it in
accordance with N.J.A.C. 1:1-6.1 et seq.
1:1-8.2 Expedited Scheduling and Proceedings

(a) Priority in scheduling shall be given where requirements of law impose
accelerated time frames for disposition of a case.
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(b) In all other matters, upon written request to the Clerk, with copies
to all parties, any party may apply for expedited processing of a case. The
request must state the reason for expediting the case.

(c) If the transmitting agency is a party and the agency either requests
expedition or concurs in a request for expedition, the agency will he deemed
to have agreed to abide by the 15-day decision deadline in (d)7 below. If
the transmitting agency is not a party, the party requesting expedition must
secure from the transmitting agency agreement to render its final decision
within 15 days as provided in (d)7 below.

(d) If a judge finds that there is good cause for expediting the proceedings,
the judge shall schedule an accelerated hearing date and the case shall
proceed in the following matter:

1. Formal discovery shall not be permitted, although parties may volun-
tarily exchange information, provided it does not delay the accelerated
disposition of the case.

2. No mediation, prehearing conference or settlement conference shall
be scheduled or conducted unless directed by the presiding judge.

3. Except for extraordinary circumstances establishing good cause no
adjournments shall be granted.

4. Prehearing motions shall not be permitted unless requested by the
presiding judge.

5. Post-hearing submissions shall not be accepted except for the purpose
of expressing the terms of a settlement or when requested by the presiding
judge.

6. Initial decisions shall be issued within 15 days after the hearing is
concluded.

7. Final decisions shall be entered within 15 days after the receipt of the
initial decision.

{1:1-8.2] 1:1-8.3 [Notice of proceeding; abandonment]
Clerk’s notices

[(a) Afterfiling, the Clerk shall prepare a notice of hearing, pre-hearing
conference, or other proceeding and shall serve the same in a manner
authorized by N.J.A.C. 1:1-7(a) to all parties. The notice shall fairly
apprise the parties of the date, time, place, and nature of the proceeding.

(b) All parties shall be afforded timely and adequate notice of any
hearing or other proceeding, consistent with the requirements of statutes,
regulations and due process of law. In emergent circumstances, where
the public interest is endangered or the need is great, five days notice
or a shorter period established by statute, order, or agreement of the
parties shall be deemed to be timely and adequate.]

{a) Upon acceptance of a contested case for filing, the Clerk shall notify
the transmitting agency and all parties of the case’s filing date and the Office
of Administrative Law docket number. This notice shall include a description
of the nature of the proceeding, a reference number to the controlling hearing
procedures, including discovery, and a reference to the right of persons to
represent themselves or to be represented by any attorney or qualified non-
lawyer in certain situations. The Clerk may also include in this notice any
information he or she deems instructive or helpful to the parties and may
combine this notice with any other notice, including the notice of hearing.

(b) The Clerk shall provide all parties with timely notice of any media-
tion, settlement, prehearing conference, proceeding on the papers, con-
ference hearing, telephone hearing, plenary hearing or other proceeding,
except that in emergency relief proceedings pursuant to N.J.A.C. 1:1-11.6
the Clerk may require the moving party to provide appropriate notice. Each
notice shall apprise the parties of the presiding judge and the date, time
and place of the proceeding. The Clerk may also include in any proceeding
notice any information he or she deems instructive or helpful to the parties.

(¢) Notice shall be by regular mail, except that when emergent needs so
require and the law permits, notice of proceedings may be by telegram,
mailgram or telephone. Telephone notice shall be confirmed promptly in
writing.

(d) All Clerk’s notices shall be written in plain language. See generally,
N.J.S.A. 56:12-1 et seq.

(e) Each notice shall prominently display a telephone number where
parties can obtain further assistance.

(f) [(c)] All parties shall receive subsequent notices of all proceedings
in any contested case. Subsequent notices shall [fairly] apprise the parties
of the date, time, place and nature of a proceeding and may either be
written or effected by a statement made on the record.

[(d) In all contested cases initiated by a person’s request for a hearing,
if neither the person requesting the hearing nor a representative appears
at the time and place established for the hearing, a reasonable effort shall
be made to determine whether the hearing request has been abandoned.
Unless precluded by statute or regulation, the judge in the event of an
abandonment shall prepare an order of dismissal explaining the failure
to appear, which order shall be processed as an initial decision in the
manner authorized by N.J.A.C. 1:1-16.3]

(CITE 18 N.J.R. 737)
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[1:1-8.3 Subpoenas: service; motion to quash

(a) Subpoenas may be issued either by the Clerk or any judge. A
subpoena shall state the title of the case, the party who has requested
the subpoena and shall command each person to whom it is directed to
attend and give testimony at the time and place specified therein.

(b) A subpoena shall be served by the requesting party at a reasonable
time in advance of hearing either in person or by certified mail return
receipt requested.

(c) The judge on motion made promptly may quash or modify any
subpoena for good cause shown.]

[1:1-8.4 Subpoenas for production of documentary evidence; motions
to quash

A subpoena may require production of books, papers, documents or
other objects designated therein, but a subpoena shall not be used as a
discovery device in place of discovery procedures otherwise available
under this chapter, nor as a means of avoiding discovery deadlines estab-
lished by this chapter or by the judge in a particular case. The judge on
motion made promptly may quash or modify the subpoena if compliance
would be unreasonable or oppressive and may condition denial of the
motion upon the advancement by the person in whose behalf the sub-
poena is issued of the reasonable cost of producing the objects sub-
poenaed. The judge may direct that the objects designated in the subpoena
be produced before the judge at a time prior to the hearing or prior to
the time when they are to be offered in evidence and may upon their
production permit them or portions of them to be inspected by the parties
and their attorneys.]

[1:1-8.5 Subpoena fees; forms; enforcement

(a) The fees for witnesses required to attend shall be at the same rates
as are prescribed by law for attendance under subpoena in the Superior
Court of the State and shall be paid by the requesting party.

(b) Subpoena forms shall be available free of charge at the Office of
Administrative Law.

(c) Any subpoena may be enforced by an action in the Superior Court
in aid of the jurisdiction of the Office of Administrative Law and the
agency which generated the contested case.

(d) A party who refuses to obey a subpoena after having been ordered
to do so by a judge may be subject to sanction under N.J.A.C. 1:1-3.5
or may suffer an inference that the documentary or physical evidence or
testimony that the party fails to produce is unfavorable.)

1:1-8.4 Adjournments

(a) Applications for adjournments shall be made to the Clerk until such
time as a party has appeared before the judge in person, by telephone or
in writing for a motion, prehearing or hearing. Thereafter, applications for
adjournments shall be made to the judge. Applications may be made in
writing or by telephone; telephone applications for adjournments which are
granted must be confirmed in writing by the party requesting the adjourn-
ment. All adjournments that are granted will be granted for the shortest
period possible and to a definite date.

(b) Adjournments will be granted only in exceptional situations which
could not have been reasonably foreseen or prevented.

(¢) Adjournments will not be granted to complete discovery if parties have
not timely complied with N.J.A.C. 1:1-9.4(b).

(d) The fact that a party obtains the consent to an adjournment of his
or her adversary will not always result in the granting of the adjournment.

(e) An attorney with a conflicting engagement in a court shall call the
Clerk or judge as soon as the conflict is discovered. Attorneys should not
assume that such conflicts will always result in an adjournment.

(f) When the judge or the Clerk requests, a party obtaining an adjourn-
ment will be responsible for securing from his or her adversary consent to
a new date.

(g) All parties to an adjournment will be responsible for giving prompt
notice to their witnesses as to the adjournment and the new scheduled date.
The Clerk shall confirm the new date with a subsequent notice mailed to
the parties.

(h) When granting an adjournment after an untimely application, a judge
may order any of the sanctions contained in N.J.A.C. 1:1-13.4(a)l.
1:1-8.5 Inactive list

(a) Where a party to a pending case is mentally or physically incapable
of proceeding or is with other just excuse unable to proceed without substan-
tial inconvenience or inordinate expense, that party or his or her representa-
tive may move to place the case on the inactive list. A judge, as a condition
to placing a matter on the inactive list, shall consider the public interest
in the matter and may impose conditions appropriate to the case.

1. Upon affidavit or other adequate proof, the judge may determine to
place the case on the inactive list for as brief a period as possible not to
exceed six months.
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2. The Clerk shall maintain the inactive list and shall return the case
to an active status after the specified period has expired unless, upon motion
and further proof, the judge determines that the party is still with just excuse
unable to proceed.

3. A judge may order a case to continue on the inactive list for successive
brief periods, each not to exceed six months.

4. The Clerk shall notify all parties and the agency of any action taken
under this section.

(b) Cases may not be placed on the inactive list to await an appellate
court decision involving other parties unless the appellate decision is so
imminent and directly relevant to the matter under dispute that some reason-
able delay would be justified.

SUBCHAPTER [11.] 9. DISCOVERY

[1:1-11.1 Policy considerations governing discovery]
1:1-9.1 Purpose and function; policy considerations; public documents not
discoverable

[(a) Discovery methods are means designed to assist parties in prepar-
ing to meet their responsibilities and protect their rights during hearings
without unduly delaying, burdening or complicating the hearings process
and with due regard to the rights and responsibilities of other parties and
persons affected. Accordingly, parties are obliged to exhaust all less
formal opportunities to obtain discoverable material before utilizing this
subchapter.]

(a) The purpose of this subchapter is to facilitate the disposition of cases
by streamlining the hearing and enhancing the likelihood of settlement or
withdrawal. The rules are designed to achieve this purpose by giving litigants
access to facts which tend to support or undermine their position or that
of their adversary.

(b) It is not ground for denial of a request for discovery that the infor-
mation to be produced may be inadmissable in evidence if the information
sought appears reasonably calculated to lead to the discovery of admissible
evidence.

(c) In considering a discovery motion, the judge shall weigh the specific
need for the information, the extent to which the information is within the
control of the party and matters of expense, privilege, trade secret and
oppressiveness. Except where so proceeding would be unduly prejudicial to
the party seeking discovery, discovery shall be ordered on terms least
burdensome to the party from whom discovery is sought.

{(b)] (d) Public documents accessible under legislative authorization
shall not be discoverable under this subchapter, except for good cause
shown. A party [need only] shall exhaust administrative remedies to
obtain public documents before seeking discovery under this subchapter
[for good cause].

[(c)] (e} Discovery shall generally not be available against a State
agency that is neither a party to the proceeding nor asserting a position
in respect of the outcome but is solely providing the forum for the
dispute’s resolution.

[(d) It is not ground for denial of a request of discovery that the
information to be produced may be inadmissible in evidence at the
hearing if the information sought appears reasonably calculated to lead
to the discovery of admissible evidence.

(e) When discovery by notice is permitted, the notice seeking discovery
need not be filed with the Clerk, but shall be served upon all parties.]
[1:1-11.2 Methods available on notice; relief from discovery; enforce-

ment of discovery notices; privilege]

[(a) Subject to the limitations of N.J.A.C. I:1-11.1(a), (b) and (c), any
party in a contested case by notice may obtain discovery by one or more
of the following methods:

1. Written interrogatories;

2. Production of documents or things;

3. Permission to enter upon land or other property for inspection and
other purposes;

4. Physical and mental examinations; and

5. Request for admissions.

(b) Any party or person affected by a notice for discovery pursuant
to (a) above may apply on motion for relief from such request, or for
an order enforcing such request. In considering a discovery motion the
judge shall weigh the specific need for the information; its relevance and
materiality; the extent to which the information is within the control of
the party; undue hardship; and matters of expense, privilege, trade secret
and oppressiveness.]

[L:1-11.3 Depositions limited; time limits

(a) Depositions upon oral examination or written questions are avail-

able only on motion for good cause shown served upon all parties in
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the manner prescribed by N.J.A.C. 1:1-7.1(a). In deciding any such mo-
tion, the judge shall consider the policy governing discovery (N.J.A.C.
1:1-11.1) and shall weigh the specific need for the deposition; the extent
to which the information sought cannot be obtained in other ways; the
requested location and time for the deposition; undue hardship: and
matters of expense, privilege, trade secret or oppressiveness.

(b) An order granting depositions shall specify a reasonable time
period during which the deposition shall be concluded.]
1:1-9.2 Discovery by notice or motion; relief from discovery; service

requirements

(a) Any party may obtain discovery from another party by notice by one
or more of the following methods:

1. Written interrogatories;

2. Production of documents or things;

3. Permission to enter upon land or other property for inspection or other
purposes; and

4. Requests for admissions.

(b) Any party may request an informal, nontranscribed meeting with
witnesses for another party in order to facilitate the purposes of discovery
as described in N.J.A.C. 1:1-9.1(a). The other party and his or her represen-
tative must be given notice and the opportunity to be present. Such meetings
are voluntary and cannot be compelled. Failure to agree to such meetings
will not be considered good cause for permitting depositions pursuant to
(c) below.

(c) Depositions upon oral examination or written questions and physical
and mental examinations are available only on motion for good cause. In
deciding any such motion, the judge shall consider the policy governing
discovery (N.J.A.C. 1:1-9.1) and shall weigh the specific need for the depo-
sition; the extent to which the information sought cannot be obtained in
other ways; the requested location and time for the deposition; undue
hardship; and matters of expense, privilege, trade secret or oppressiveness.
An order granting a deposition or an examination shall specify a reasonable
time during which the deposition or examination shall be concluded.

{d) A party taking a deposition who orders a transcript shall promptly,
without charge, furnish a copy of the transcript to the witness deposed, if
an adverse party, and, if not, to any adverse party. The copy so furnished
shall be made available to all other parties for their inspection and copying.
[1:1-11.4] 1:1-9.3 Costs of discovery

(a) The [proponent of any notice or motion for] party seeking discovery
shall pay for all reasonable expenses [and costs] caused by the discovery
request.

[(b) A party taking a deposition shall pay for the proceeding and shall
at his or her expense promptly furnish a copy of the transcript to the
witnesses deposed, if an adverse party, and if not, to any adverse party.
The copy so furnished shall be made available to all other parties for
their inspection and copying.]

[(c)] (b) Where a proponent of any notice or motion for discovery or
a party taking a deposition is a State agency [authorized by law to
represent the public interest in a contested case], and the party or person
from whom such discovery or deposition is sought is entitled by law to
recover in connection with such [contested] case the costs thereof from
others, such State agency shall not be required to pay the cost of such
discovery or deposition.

[1:1-11.5] 1:1-9.4 Time for discovery

(a) The parties in any contested case shall commence immediately to
exchange information voluntarily, to seek access as provided by law to
public documents and to exhaust other informal means of obtaining
discoverable material.

[(b) Discovery motions shall comply with the time limits specified in
NJAC. 1:119.2.

(c) The parties shall complete all discovery no later than the first day
of evidentiary hearing, as established by the Clerk or judge pursuant to
N.JA.C. 1:1-8.1 or 8.2.

(d) Upon motion of a party and for good cause shown, the judge may
shorten or lengthen the period for discovery and adjust hearing dates
accordingly. Where necessary, the judge may permit discovery during the
pendency of a hearing.

(e) When the formal means of discovery provided in NJ.A.C. 1:1-11.2
and 11.3 are necessary, the parties shall serve discovery notices and make
discovery motions with reasonable expedition.

(f) No later than 15 days from receipt of a notice requesting discovery,
the receiving party either shall move for relief from the request, shall
provide the requested information, material or access, or shall offer a
schedule for reasonable compliance with the request.]

(b) Parties shall immediately serve discovery requests and notices and
make discovery motions.
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(¢) No later than 15 days from receipt of a notice requesting discovery,
the receiving party shall provide the requested information, material or
access or offer a schedule for reasonable compliance with the notice.

(d) A party who wishes to object to a discovery notice shall place a
telephone conference call to the judge and the other parties within 10 days
from receipt of the notice. A party who wishes to compel a response to a
discovery notice shall place a telephone conference call to the judge and
the other parties within 10 days of the notice due date. A party who wishes
to object to a discovery response shall place a telephone conference call to
the judge and the other parties within 10 days of receiving the response.
If a party fails without good reason to place a timely telephone call, the
judge may deny that party’s objection or decline to compel the discovery.

(e) The parties shall complete all discovery no later than five days before
the first scheduled evidentiary hearing or by such date ordered by the judge
at the prehearing conference.

1:1-9.5 Sanctions

Where circumstances warrant sanctions, the judge shall, after providing
an opportunity to be heard, consider sanctions under 1:1-13.4 against the
person whose conduct necessitated the telephone conference call or other
compliance seeking action.

[1:1-11.6 Sanctions for discovery abuses

(a) If a motion compelling discovery is granted and the circumstances
warrant sanctions, the judge shall, after providing an opportunity to be
heard, consider sanctions under N.J.A.C. [:1-3.5 against the person
whose conduct necessitated the motion.

1. If the motion is denied and circumstances warrant sanctions, the
judge shall, after providing an opportunity to be heard, consider sanctions
under N.J.A.C. 1:1-3.5 against the movant.

2. If the motion is granted in part and denied in part the judge may
apportion sanctions as the circumstances may warrant.

(b) Refusal, without just cause, to obey an order compelling discovery
shall be considered obstructive behavior under N.J.A.C. 1:1-3.5(c).]

[1:1-11.7 Other standards governing discovery

Unless in conflict with this subchapter and subject to the discretion
of the judge, the standards governing discovery and motions pertaining
thereto shall be those embodied in R.4:10 through R.4:19, R.4:22 and
R.4:23 of the New Jersey Court Rules.]

1:1-9.6 Discovery in conference hearings; no discovery in mediation

(a) If an agency or a county/local government entity is a party to a
conference hearing and the subject of the case is the county/local entity’s
or agency’s action, proposed action or refusal to act, a party shall be
permitted to review the entity’s or agency’s relevant file or files on the
matter. Copies of any document in the file or files shall be provided to the
party upon the party’s request and for a reasonable copying charge. See,
N.J.S.A. 47:1A-2. The agency or county/local entity may refuse to disclose
any document subject to a bona fide claim of privilege.

(b) If the subject of a conference hearing is not a county/local entity’s
or agency’s action, proposed action or refusal to act, each party shall provide
each other party copies of any documents and a list with names, addresses
and telephone numbers of any witnesses including experts which the party
intends to introduce at the hearing. A summary of the testimony expected
to be provided by each witness shall be included. These items shall be
exchanged at least five days prior to the hearing, unless the judge determines
that the information could not reasonably have been disclosed within that
time.

(¢) Any discovery other than that permitted in (a) and (b) above in
conference hearings shall be by motion to the judge and for good cause
shown.

(d) In no conference case shall the hearing date be adjourned to permit
discovery.

(e) No discovery to prepare for mediation shall be permitted.

SUBCHAPTER 10. SUBPOENAS

1:1-10.1 Subpoenas for attendance of witnesses; production of documen-
tary evidence; issuance; contents

(a) Subpoenas may be issued by the Clerk or any judge or by an attorney
in the name of the Clerk to compel the attendance of a person to testify
at a hearing or a deposition. The subpoena shall contain the title and docket
number of the case, the name of the person to whom it has been issued,
the time and place at which the person subp d must appear, the name
and telephone number of the party who has requested the subpoena and a
statement that all inquiries concerning the subpoena should be directed to
the requesting party. The subpoena shall command the person to whom it
is directed to attend and give testimony or to produce books, papers, docu-
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ments or other designated objects at the time and place specified therein
and on any continued dates.

(b) A subpoena which requires production of books, papers, documents
or other objects designated therein shall not be used as a discovery device
in place of discovery procedures otherwise available under this chapter, nor
as a means of avoiding discovery deadlines established by this chapter or
by the judge in a particular case.

(c) Subpoena forms shall be available free of charge from the Office of
Administrative Law.

1:1-10.2 Service; fees

(a) A subpoena shall be served by the requesting party by delivering a
copy either in person or by certified mail return receipt requested to the
person named in the subpoena, together with the appropriate fee, at a
reasonable time in advance of the hearing.

(b) Witnesses required to attend shall be entitled to payment by the
requesting party at a rate of $2.00 per day of attendance if the witness is
a resident of the county in which the hearing is held and an additional
allowance of $2.00 for every 30 miles of travel in going to the place of
hearing from his or her residence and in returning if the witness is not a
resident of the county in which the hearing is held.

1:1-10.3 Motions to quash

The judge on motion may quash or modify any subpoena for good cause
shown. If compliance with a subpoena for the production of documentary
evidence would be unreasonable or oppressive, the judge may condition denial
of the motion upon the advancement by the requesting party of the reason-
able cost of producing the objects subpoenaed. The judge may direct that
the objects designated in the subpoena be produced before the judge at a
time prior to the hearing or prior to the time when they are to be offered
in evidence and may upon their production permit them or portions of them
to be inspected by the parties and their attorneys.

1:1-10.4 Failure to obey subpoena

A party who refuses to obey a subpoena may be subject to sanction under
N.J.A.C. 1:1-13.4 or may suffer an inference that the documentary evidence
or physical evidence or testimony that the party fails to produce is un-
favorable.

1:1-10.5 Enforcement

A party who has requested issuance of a subpoena may seek enforcement
of the subpoena by bringing an action in the Superior Court pursuant to
the New Jersey Court Rules.

SUBCHAPTER [9.] 11. MOTIONS

[t:1-9.1] 1:1-11.1 When and how made; generally; limitation in con-
ference hearings

(a) Where a party seeks an order of a judge, the party shall apply by
motion[, or in special cases, by order to show cause].

|. A party shall make each motion in writing, unless it is made orally
during a hearing or unless the judge otherwise permits it to be made
orally.

2. yNo technical forms of motion are required. In a motion, a party
shall state the grounds upon which the motion is made {and], the relief
or order being sought[.] and the date when the matter shall be submitted
to the judge for disposition. A party shall submit a proposed form of order
with each motion, unless the judge waives this requirement.

[(b) A party shall submit a proposed form of order with each motion,
unless this requirement is waived by the judge.]

[(c)] (b) A party shall file each motion with the Clerk, except for
motions made during a hearing, other motions permitted by a judge to
be made orally, and emergency motions.

[I. If the party provides an extra copy of the motion and a self-
addressed stamped envelope, the Clerk shall mark the copy filed and mail
it to the movant.]

[2. Motions made during a hearing and other motions permitted by
a judge to be made orally shall be subject to the verbatim record require-
ments of NJ.A.C. 1:1-3.3]

[3.] Upon filing, the Clerk shall transmit the motion [forthwith] to the
judge assigned to the case. When a motion is filed in a case which has
not yet been assigned to a judge, the Clerk shall immediately assign the
case and shal] transmit the motion to the judge along with the case file.

[(d) Where a motion is filed in advance of a scheduled hearing date,
the judge shall attempt to schedule the motion for decision before that
hearing date.]

[(e)] (¢) In a motion for substantially the same relief as that previously
denied, a party shall specifically identify the previous proceeding and its
disposition.
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(d) In conference hearings, other than motions for emergency relief,
discovery or conversion of the conference hearing into another form of
proceeding, a party may not file a motion in advance of the scheduled hearing
date.

[1:1-9.2] 3:1-11.2 Motions in writing; generally, no oral argument; time
limits

(a) With the exception of emergency relief applications made pursuant
to N.J.A.C. [1:1-9.6,] 1:1-11.6 and when a motion is expedited pursuant
to (g) below, [when a motion is in writing] no action shall be taken
[thereon] on motions in writing until at least 20 days have expired from
the date of service upon the opposing party. [unless an expedited schedule
is ordered for the purpose of complying with N.J.A.C. 1:1-9.1(d), or for
other good cause shown.]

(b) The moving papers shall establish a submission date at least 20
days from the date of service upon the opposing party, when the matter
will be submitted to a judge for disposition. Proof of service shall be filed
with the moving or responsive papers [or promptly thereafter].

(c) The opposing parties shall file and serve responsive papers no later
than 10 days after receiving the moving papers.

(d) The moving party may file and serve further papers responding to
any matter raised by the opposing party and shall do so no later than
five days after receiving the responsive papers.

(e) All motions in writing shall be submitted for disposition on the
papers unless [an] oral argument is directed by the judge. [When oral
argument is directed by the judge, a motion shall be considered submitted
for disposition at the close of argument.]

(f) [All] With the exception of motions for summary decision under
N.J.A.C. 1:1-11.5 and motions concerning predominant interest in con-
solidated cases under N.J.A.C. 1:1-16.6, all motions shall be decided
within 10 days after they are submitted for disposition.

[(g) The time requirements of this rule may be modified in the discre-
tion of the judge for good cause.]

(g) A party may request an expedited schedule for disposition of a motion
by arranging a telephone conference between the judge and all parties. If
the judge agrees to expedite, he or she must establish a schedule for respon-
sive papers, submission and decision.

[1:1-9.3] 1:1-11.3 Procedure when oral argument is directed

(a) When oral argument is directed on a motion, the Clerk [or the
judge] shall serve upon the parties a notice complying with the require-
ments of N.J.A.C. [1:1-8.2(c).] 1:1-8.3(f).

[(b) The judge may hear the matter wholly or partly on oral testimony
or on depositions, and may direct any affiant to submit to cross examin-
ation.

(c) Provided that all parties consent to the method and appropriate
terms as shall be established by the judge, including provision for sound
recording, the matter may be orally argued by conference telephone call.}

(b) Unless otherwise ordered for good cause shown, all motions for which
oral argument has been directed shall be heard by telephone conference
without any personal appearance of the parties upon such terms as shall
be established by the judge, including provisions for sound recording.

(c) A motion for which oral argument has been directed shall be con-
sidered submitted for disposition at the close of argument.

[1:1-9.4] 1:1-11.4  Affidavits; briefs and supporting statements; evidence
on motions

(a) Motions and answering papers shall be accompanied by all necess-
ary supporting affidavits and brief or supporting statements. All motions
and answering papers shall be supported by affidavits for facts relied upon
which are not of record or which are not the subject of official notice.
Such affidavits shall set forth only facts which are admissible in evidence
under NJ.A.C. [1:1-15] 1:1-14, and to which affiants are competent to
testify. Properly verified copies of all papers or parts of papers referred
to in such affidavits may be annexed thereto.

(b) In the discretion of the judge, a party or parties may be required
to submit briefs or supporting statements pursuant to the schedule estab-
lished in NJ.A.C. [1:1-9.2] 1:1-11.2 or as ordered by the judge.

(¢) The judge may hear the matter wholly or partly on affidavits or on
depositions, and may direct any affiant to submit to cross-examination and
may permit supplemental or clarifying testimony.

[1:1-9.5 Disposition of motions; drafting the order

(a) When a motion has been made in writing, the judge shall render
a decision on the motion by signing or modifying and signing the
proposed order filed with the motion or by instructing the prevailing party
to prepare and submit an order in accordance with (b) below. When a
motion has been made orally, the judge may render a decision either
orally on the record or by a written order.
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(b) The prevailing party on oral motion shall draft an appropriate
order, unless waived by the judge. This order shall be submitted to the
judge on five days notice to all parties who may, within that time period,
submit to the judge on notice to the parties alternative forms of order.

(c¢) The judge after signing any proposed order shall cause the order
to be served forthwith upon the parties.]

[SUBCHAPTER 13. SUMMARY DECISION]

1:1-11.5 Motion for summary decision; when and how made; partial sum-
mary decision
[1:1-13.1 Time of motion]
(a) Atany time after a case is determined to be contested, a party may
move for summary decision upon all or any of the substantive issues
therein.

[1:1-13.2 Motion and proceedings thereon: reviewable by agency]

[(a)] (b) The motion for summary decision shall be served with briefs
and with or without supporting affidavits. The decision sought [shall] may
be rendered if the papers and discovery which have been filed, together
with the affidavits, if any, show that there is no genuine issue as to any
material fact challenged and that the moving party is entitled to prevail
as a matter of law. [The judge shall find the facts and state the conclusions
in accordance with NJ.A.C. 1:1-16.3. A summary decision may be
rendered on any issue in the contested case, although there is a genuine
factual dispute as to other issues.] When a motion for summary decision
is made and supported, an adverse party in order to prevail must by re-
sponding affidavit set forth specific facts showing that there is a genuine
issue which can only be determined in an evidentiary proceeding. If the
adverse party does not respond, a summary decision, if appropriate, shall
be entered.

[1:1-13.4 Opposing affidavits

(a) When a motion for summary decision is made and supported as
provided by N.J.A.C. 1:1-13.2, an adverse party in order to prevail must
set forth specific facts showing that there is a genuine issue which can
only be determined in an evidentiary proceeding. If the adverse party does
not so respond, a summary decision, if appropriate, shall be entered. If
it appears from the affidavits that a party is then unable to establish the
existence of a genuine issue of material fact, the judge may deny the
motion, may order a continuance to permit additional affidavits or dis-
covery to be obtained, or may enter such other order as may be ap-
propriate.

(b) If the judge is satisfied, at any time, that any party submitting an
affidavit pursuant to this rule in bad faith or solely for the purpose of
delay, the judge shall consider sanctions as permitted in N.J.A.C. 1:1-3.5.]

[(b)] (¢) Motions for summary decision shall be decided within 45 days
from the date of submission. Any summary decision not decided by an
agency head [rendered by an administrative law judge] which fully dis-
poses of the case shall be treated as an initial decision under N.J.A.C.
[1:1-16.3.] 1:1-17.1. [Denial of a motion for summary decision shall be
treated as required by N.J.A.C. 1:1-6.5 and N.J.A.C. 1:1-9.7.] Any partial
summary decision shall be treated as required by [NJ.A.C. 1:1-13.3(b).]
(d) below.

[(c) When an agency retains a case pursuant to N.J.S.A. 52:14F-8a.,
summary decision motions may be submitted directly to the agency head.]

[1:1-13.3 Contested case not fully adjudicated on motion]

[(a)] (d) If on motion under this section, a decision is not rendered
upon all the substantive issues in the contested case and a hearing is
necessary, the judge at the time of ruling on the motion, by examining
the papers on file in the case as well as the motion papers, and by
interrogating counsel, if necessary, shall, if practicable, ascertain what
material facts exist without substantial controversy and shall thereupon
enter an order specifying those facts and directing such further proceed-
ings in the contested case[s] as are appropriate. [As] At the hearing in
the contested case, the facts so specified shall be deemed established.

[(b)] (e) A partial summary decision shall by its terms not be effective
until a final agency decision has been rendered on the issue, either upon
interlocutory review pursuant to N.J.A.C. [1:1-9.7] 1:1-13.10 or at the
end of the contested case, pursuant to N.J.A.C. [1:1-16.5] 1:1-17.6. At
the discretion of the judge, for the purpose of avoiding unnecessary
litigation or expense by the parties, the order and decision, along with
those portions of the record which are pertinent, may be submitted to
the agency head for immediate review as an initial decision, pursuant to
NJ.A.C. [1:1-16.4, 16.5, and 16.6] 1:1-17.4 and 17.6.

[(c)] (f) Review by the agency head of any partial summary decision
shall not cause delay in scheduling hearing dates or result in a post-
ponement of any scheduled hearing dates unless the judge assigned to
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the case orders that a postponement is necessary because of special
arrangements, possible prejudice, unproductive effort or other good
cause.

[1:1-9.6] 1:1-11.6 Emergency relief

(a) Where authorized by law and where irreparable harm will result
without an expedited decision granting or prohibiting some action or
relief connected with a contested case, emergency relief pending a final
decision on the whole contested case may be ordered upon the application
of a party.

(b) Application for emergency relief [may] shall be made directly to
the agency head and may not be made to the Office of Administrative
Law (OAL).

(c) An agency head receiving an application for emergency relief may
either hear the application [personally] or forward the matter to the Office
of Administrative Law for hearing on the application for emergency relief.
An application for emergency relief shall be heard on an expedited basis.

(d) The moving party must serve notice of the request for emergency relief
on all parties. Proof of service will be required if the adequacy of notice
is challenged. Opposing parties shall be given ample opportunity under
the circumstances to respond to an application for emergency relief.

(e) Where circumstances require some immediate action by the agency
head to preserve the subject matter of the application pending the ex-
pedited hearing, or where a party applies for emergency relief under
circumstances which do not permit an opposing party to be fully heard,
the agency head may issue an order granting temporary relief. Temporary
relief may continue unti] the agency head issues a decision on the appli-
cation for emergency relief.

(f) When temporary relief is granted by an agency head under circum-
stances which do not permit an opposing party to be fully heard, tempor-
ary relief shall:

1. Be based upon specific facts shown by affidavit or oral testimony,
that the moving party has made an adequate, good faith effort to provide
notice to the opposing party, or that notice would defeat the purpose
of the application for relief;

2. Include a finding that immediate and irreparable harm will probably
result before adequate notice can be given;

3. Be based on the likelihood that the moving party will prevail when
the application is fully argued by all parties;

4. Be as limited in scope and temporary as is possible to allow the
opposing party to be given notice and to be fully heard on the application;
and

S. Contain a provision for serving and notifying all parties and for
scheduling a hearing before the agency head or for transmitting the
application to Office of Administrative Law.

(g) Upon determining any application for emergency relief, the agency
head shall forthwith issue and immediately serve upon the parties a
written order on the application. If the application is related to a con-
tested case that has been transmitted to Office of Administrative Law,
the agency head shall also serve the Clerk of Office of Administrative
Law with a copy of the order.

(h) Applications to an agency head for emergent relief in matters
previously transmitted to the Office of Administrative Law shall not delay
the scheduling or conduct of hearings, unless the presiding judge de-
termines that a postponement is necessary due to special requirements
of the case, because of probable prejudice or for other good cause.

(i) Upon determining an application for emergency relief, the judge
forthwith shall issue to the parties, the agency head and the Clerk a
written order on the application. The Clerk shall file with the agency head
any papers in support of or opposition [of] to the application which were
not previously filed with the agency and a sound recording of the oral
argument on the application, if any oral argument has occurred.

(j) The agency head’s review of the judge’s order shall be completed
without undue delay but no later than 45 days from entry of the judge's
order, except when, for good cause shown and upon notice to the parties,
the time period is extended by the joint action of the Director of the Office
of Administrative Law and the agency head. Where the agency head does
not act on review of the judge’s order within 45 days, the judge’s order
shall be deemed adopted.

(k) Review by an agency head of a judge’s order for emergency relief
shall not delay the scheduling or conduct of hearings in the Office of
Administrative Law, unless the presiding judge determines that a post-
ponement is necessary due to special requirements of the case, because
of probable prejudice or for other good cause.

{1:1-9.7 Interlocutory review
(a) Except for the special review procedures provided in N.J.A.C.
1:1-9.6 (Emergency relief), and 13.3(b) (partial summary decision), an
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order or ruling may be reviewed interlocutorily by an agency head at the
request of a party pursuant to this section.

(b) Any request for interlocutory review shall be made to the agency
head no later than five working days from the date of the order or ruling.
Any request for interlocutory review shall be in writing by memorandum,
letter or motion and shall include a copy of the ruling, decision, holding
or order sought to be reviewed. Copies of all documents submitted shall
be filed with the judge and Clerk.

(c) Within 10 calendar days of the request for interlocutory review,
the agency head shall notify the parties and the Clerk whether the order
or ruling will be reviewed. If the agency head does not so act within 10
calendar days, the request for review shall be considered denied. Informal
communication by telephone or in person to the parties or their represen-
tatives and to the Clerk within the required 10 calendar day period will
satisfy this notice of requirement, provided that a written communication
or order promptly follows.

(d) Where the agency head determines to conduct an interlocutory
review, the agency head shall issue a decision, order or other disposition
of the review at the earliest opportunity but no later than 20 days from
receiving the request for review. Where the interests of justice require,
the agency head shall conduct an interlocutory review on an expedited
basis. Where the agency head does not issue an order within 20 days,
the judge’s ruling shall be considered conditionally affirmed.

(e) Where the proceeding generating the request for interlocutory re-
view has been sound recorded and the agency head requests the verbatim
record, the Clerk shall furnish the original sound recording or a certified
copy within one day of the request. The party requesting the interlocutory
review shall provide the agency head with all other papers, materials,
transcripts or parts of the record which pertain to the request for inter-
locutory review.

(f) Within five working days of the agency head’s notice that an inter-
locutory review will be conducted, the judge, in his or her discretion, may
provide the agency head and the parties with a written memorandum
stating the basis for the order or ruling.

(g) Upon certification by both the director and the agency head that
good cause exists, and upon notice to the parties, the time limits estab-
lished in this section may be extended. An extension may be granted
where the need for a delay is caused by honest mistake, accident, or any
cause compatible with due diligence, but not where the request is due
to inattention.

(h) An agency head’s determination to review an order or ruling shall
not delay the scheduling or conduct of hearings, unless the presiding judge
determines that a postponement is necessary due to special requirements
of the case, because of probable prejudice, or for other good cause.
Pending review by the agency head, a judge may conditionally proceed
on an order or ruling in order to complete the evidential record in a case
or to avoid disruption or delay in any ongoing or scheduled hearing.

(i) Any order or ruling reviewable under this rule is subject to review
by the agency head after the judge renders the initial decision in the
contested case, even if an application for interlocutory review:

1. Was not made;

2. Was made but the agency head declined to review the order or
ruling; or

3. Was made and not considered by the agency head within the estab-
lished time frame.]
1:1-11.7 Disposition of motions

Disposition of motions which completely conclude a case shall be by initial
decision. Disposition of all other motions shall be by order, pursuant to
N.J.A.C, 1:1-13.9.

SUBCHAPTER [10.] 12. PRE[-]JHEARING [PROCEDURES AND]
CONFERENCES AND PROCEDURES

[1:1-10.1] 1:1-12.1 Pre[-]hearing [procedures and] conferences

[(a) In appropriate cases, the clerk shall advise the parties or their
attorneys that a pre-hearing conference will cover those matters listed in
(c) below.

1. A pre-hearing conference may be held by telephone conference call
on request of a party or at the instance of the judge.

2. In advance of the conference, upon no less than three days notice,
the parties may be advised by the judge that other special matters will
be discussed at the pre-hearing conference.]

(a) A prehearing conference shall be scheduled in accordance with the
criteria established in N.J.A.C. 1:1-8.1(d).

(b) The prehearing notice shall advise the parties, their attorneys or other
representatives that a prehearing conference will cover those matters listed
in N.J.A.C. 1:1-12.2 below and that discovery should have already been
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commenced. At the time of the prehearing conference, the participants shall
be prepared to discuss one or more alternate dates when the parties and
witnesses will be available for the evidentiary hearing. The judge may advise
the parties that other special matters will be discussed at the prehearing
conference.

[(b)] (¢) [In the judge’s discretion in an appropriate case, and] In
exceptional circumstances, the judge may, upon no less than 10 days’
notice, require the parties [may be required] to file with the judge and
serve upon all other parties no later than three days before the scheduled
pre[-]hearing conference, pre[-]lhearing memoranda stating their respec-
tive positions on any or all of the matters specified in [(c)] N.J.A.C.
1:1-12.2 set forth in the same sequence and with corresponding numbers
or on other special matters specifically designated.

(d) A prehearing conference shall be held by telephone conference call
unless the judge otherwise directs.

(e) If an attoruey or other representative who participates in the prehear-
ing conference has no authority to settle the matter, the individual possessing
such authority shall be readily available.

1:1-12.2 Prehearing order; amendment

(a) [(c)] Within 10 days after the conclusion of the pre[-]hearing con-
ference, the judge shall enter a written order [in the following sequence
and with corresponding numbers, concisely] specifically setting out the
matters listed in 1. through 14. below and shall cause the same to be served
upon all parties. [determine at the conference.]

1. The nature of the proceeding and the issue or issues to be resolved
including special evidence problems;

2. The parties and their status, e.g., petitioner, respondent, intervenor,
etc.[;] and their attorneys or other representative of record. In the event
that a particular member or associate of a firm is to try a case, or if outside
trial counsel is to try the case, the name must be specifically set forth at
the prehearing. No change in such designated trial counsel shall be made
without leave of the judge if such change will interfere with the date for
hearing. If the name of a specific trial counsel is not set forth, the judge
and opposing parties shall have the right to expect any partner or associate
to proceed with the trial on the date of hearing;

3. Any special legal requirements as to notice of hearing;

4. The schedule of hearing dates and the time and place of hearing;

5. Stipulations as to facts and issues;

6. Any partial settlement agreements and their terms and conditions;

[7. Special provisions for discovery;]

7. Any amendments to the pleadings contemplated or granted;

8. Discovery matters remaining to be completed and the date when dis-
covery shall be completed for each mode of discovery to be utilized;

[8.] 9. Order of proofs [and witnesses];

{9.] 10. A list of exhibits marked for identification;

[10.] 11. A list of exhibits marked in evidence by consent;

[11.]112. [Any limitation on the number of expert witnesses;] Estimated
number of fact and expert witnesses;

[12.] 13. Any motions contemplated, pending and granted;

[13. Any direction with respect to the filing of briefs;

14. Any statutory requirements mandating the date of agency head
decision;]

[15.] 14. Other special matters deterined at the conference.

[16. In the event that a particular member or associate of a firm is
to try a case, or if outside trial counsel is to try the case, the name must
be specifically set forth. No change in such designated trial counsel shall
be made without leave of the judge if such change will interfere with the
date for hearing. If the name of a trial counsel is not specifically set forth,
the judge and opposing parties shall have the right to expect any partner
or associate to proceed with the trial on the day of hearing.]

(b) The prehearing order shall be prepared and distributed in accordance
with N.J.A.C. 1:1-13.9.

[(d) The parties shall be deemed to have consented to any of the terms
or procedures established in the order if they do not file and serve
objective to the form of the order within five days after receiving it.]

(c) The prehearing order may be amended by the judge to accommodate
circumstances occurring after its entry date. Unless precluded by law, a
prehearing order may also be amended by the judge to conform the order
with the proofs.

(d) Any party may, upon written motion filed no later than five days after
receiving the prehearing order, request that the order be amended to correct
errors or to accommodate changes occurring after its entry date.
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SUBCHAPTER [3.]13. CONDUCT OF [CONTESTED] CASES
[GENERALLY]

[1:1-3.1] 1:1-13.1 Public hearings; records as public; [exceptions] sealing
a record

(a) All evidentiary hearings, proceedings on motions and other appli-
cations shall be conducted as public hearings unless otherwise provided
by statute, rule or regulation, or on order of a judge for good cause
shown. Pre[-]hearing conferences and informal discussions immediately
preceding the hearing or during the hearing to facilitate the orderly and
expeditious conduct of the case [and settlement conferences] may, at the
judge’s discretion, be conducted in public or in closed session and recorded
[at the judge’s discretion]. Mediations and settlement conferences shall be
held in closed session but may be recorded. All other proceedings in the
presence of a judge shall be recorded verbatim either by a stenographic
reporter or by sound recording devices. All discussions off the record, no
matter how brief, except settlement discussions and mediations, shall be
summarized generally for the record. The record of all hearings shall be
open to public inspection, but the judge may, for good cause shown, order
the sealing of the record or any part thereof.

(b) In considering whether to close a hearing and/or seal a record,
[make an exception to the public hearing and public record standards
of (a) above,] the judge shall consider the requirements of due process
of law, other constitutional and statutory standards and matters of public
policy. The judge shall [also] consider the need to [protest] protect against
unwarranted disclosure of sensitive financial information or trade secrets,
to protect parties or witnesses from undue embarrassment or deprivations
of privacy, or to promote or protect other equally important rights or
interests. [The treatment of testimony or exhibits shall be on such terms
as are appropriate to balance public and private rights or interests and
to preserve the record for purposes of review.]

(c) When sealing a record, the judge must specify the consequences of
such an order to all material in the case file including any evidence, the
stenographic notes or audiotapes and the initial decision. The treatment of
testimony or exhibits shall be on such terms as are appropriate to balance
public and private rights or interests and to preserve the record for purposes
of review., The judge shall also indicate what safeguards shall be imposed
upon the preparation and disclosure of any transcript of the proceedings.

[1:1-3.2] 1:3-13.2 Expedition[; settlement conferences; special time re-
quirements; inactive list]

(a) Hearings and other proceedings [in contested cases] shall proceed
with all reasonable expedition and, to the greatest extent possible, shall
be held at one place and shall continue, except for brief intervals of the
sort normally involved in judicial proceedings, without suspension until
concluded.

[(b) The judge may schedule conferences prior to the hearing to reach
agreement upon as many matters as possible.

(c) The Clerk or judge may establish a specially accelerated or de-
celerated schedule of proceedings or time limits to meet statutory require-
ments or the special needs of the parties or the particular case.

(d) The parties shall promptly advise the Clerk and the judge of the
happening of any event which might delay the conduct of the case.

(e) Where a party to a pending case is mentally or physically incapable
of proceeding or is with other just excuse unable to proceed without
substantial inconvenience or inordinate expense, that party or any other
interested person may move to place the case on the inactive list.

I. Upon affidavit or other adequate proof, the judge may determine
to place the case on an inactive list established for this purpose for as
brief a period as possible not to exceed six months.

2. The clerk shall maintain the inactive list and shall return the case
to an active status after the specified period has expired unless, upon
motion and further proof, the judge determines that the party is still with
just excuse unable to proceed. '

3. A judge may order a case to continue on the inactive list for success-
ive brief periods, each not to exceed six months.

4. The clerk shall notify all parties and the agency of any action taken
under this section.]

(b) The parties shall promptly advise the Clerk and the judge of the
happening of any event which will probably delay the conduct of the case.
[1:1-3.6 Reading initial papers and briefs in advance

In advance of any pre-hearing conference, settlement conference, hear-
ing on a motion, evidentiary hearing, or other proceeding, the judge shall
have read and be fully familiar with all initial papers, pleadings, motions,
notices and briefs filed in the case.]
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[1:1-3.10] 1:1-13.3 Interpreters; payment

(a) Any party at his or her own cost may obtain an interpreter [when
needed to present evidence].

(b) Taking into consideration the complexity of the issues and com-
munications involved, the judge [shall} may require that an interpreter
be taken from an official registry of interpreters or otherwise be assured
that the proposed interpreter can adequately aid and enable the witness
in conveying information to the [court] judge.

(c) If all parties consent, the judge may accept as an interpreter a friend
or relative of a party or witness, any employee of a state or local agency,
or other person who can provide acceptable interpreter assistance.

[1:1-3.5] 1:1-13.4 Sanctions: Failure to appear; untimely adjournment
applications; failure to comply with orders or require-
ments of this chapter; [obstructing the orderly con-
duct of proceedings]

[(a) If, without just excuse or because of failure to give reasonable
attention to the matter, no appearance is made by or on behalf of a party
on the return of a motion, at a pre-hearing conference, at a settiement
conference, or on the date of hearing, or an untimely application is made
for an adjournment, a judge may order any one or more of the following:

1. The payment by the delinquent attorney or party of costs, in such
amount as the judge shall fix, to the State of New Jersey or an aggrieved
party;

2. The payment by the delinquent attorney or party of reasonable
expenses, including attorney’s fees to an aggrieved party;

3. The dismissal of the petition, any claim or motion, the filing of
decision by default, or the granting of the motion; or

4. Such other action as the judge deems appropriate.]

(a) If a party or representative fails to appear at any proceeding scheduled
by the Clerk or judge, the judge shall hold the matter for 10 days before
taking any action. If the judge does not receive an explanation for the
nonappearance within 10 days, the judge shall dismiss the matter or grant
the requested relief. The initial decision shall note that the dimissal or relief
is ordered because the party failed to appear. If the nonappearing party
submits an explanation in writing, a copy must be served on all other parties
and the other parties may respond.

1. If the judge receives an explanation, the judge shall reschedule the
matter and may, at his or her discretion, order any of the following:

i. The payment by the delinquent representative or party of costs in such
amount as the judge shall fix, to the State of New Jersey or the aggrieved
person;

ii. The payment by the delinquent representative or party of reasonable
expenses, including attorney’s fees, to an aggrieved representative or party;
or

iii. Such other case-related action as the judge deems appropriate.

2. If the judge concludes, from the explanation received, that the nonap-
pearing party or representative is intentionally attempting to delay the
proceeding, the judge may refuse to reschedule the matter and shall grant
the requested relief or dismiss the claim.

(b) If the judge dismisses the matter or grants the requested relief, the
party who failed to appear at the hearing may request a remand in an
exception to the initial decision.

[(b)] (¢) For unreasonable failure to comply with any order of a judge
or with any requirements of this chapter [including but not limited to
the rules requiring filing of proposed orders, affidavits, prehearing
memoranda or briefs.}, the judge may:

I. Dismiss or grant the motion or application;

2. Supress a defense or claim;

3. Exclude evidence;

4. Continue the proceeding and consider sanctions under (a)l. i. or ii.
above; or

S. Take other appropriate case-related action.

[(c}) Any party, attorney at law or other representative of a party who
engages in behavior that obstructs the orderly conduct of proceedings,
shall be served by the clerk with a motion for sanctions. This motion
shall be argued orally before a judge other than the one presiding over
the case in which the alleged obstructive behavior occurred. On the return
date, if it is determined that obstructive behavior occurred, the judge shall
decide whether the matter should be referred to:

1. The courts for enforcement;

2. The New Jersey Supreme Court for disciplinary action;

3. An appropriate Ethics Committee.]

[1:1-3.8] 1:1-13.5 [Conduct of lawyers, judges and agency personnel] Ex
parte communications

(a) Except as specifically permitted by law or this chapter, [Neither] a
judge [nor an agency head in any contested case in the Executive Branch
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of State Government, except as specifically authorized by law or this

chapter,] may not initiate or consider ex parte any evidence or com-

munications concerning issues of fact or law in a pending or impending
proceeding. Where ex parte communications are unavoidable, the judge

[or agency head] shall advise all parties of the communications as soon

as possible thereafter.

[(b) Unless otherwise provided in this chapter or clearly inapplicable
in context, the rules and standards contained in the New Jersey Court
Rules governing the conduct of lawyers, judges and court personnel shall
govern the conduct of lawyers, judges and agency personnel appearing
in or processing contested cases in the Executive Branch of State Govern-
ment.]

(b) The ex parte communications preclusion shall not encompass sched-
uling discussions or other practical administrative matters.

(c) Ex parte discussions relating to possible settlement may be conducted
in the course of settlement conferences or mediations when all parties agree
in advance.

[(c)] (d) Where an agency or agency staff is a party to a contested case,
the legal representative appearing and acting for the agency in the case
may not engage in ex parte communications concerning that case with
the [judge, except for scheduling or other similar purposes or the] trans-
mitting agency head, except [for purposes of settlement discussion, and
may not] for purposes of conferring settlement authority on the representa-
tive or when necessary to the discharge of the agency head’s broad regulatory
responsibilities. In no event may the legal representative participate in
making or preparing the final decision in the case.

[1:1-3.9] 1:1-13.6 Judge’s powers in presiding over prehearing activities,
conducting hearings, developing records and rendering
initial decisions

[A judge shall have full power, jurisdiction, and authority to call and
examine witnesses and to issue all orders necessary for the proper and
expeditious handling of contested cases assigned for disposition.]

(a) The judge may schedule any form of hearing or proceeding and
establish appropriate location areas and instruct the Clerk to issue all
appropriate notices.

(b) When required in individual cases, the judge may supersede any notice
issued by the Clerk by informing the parties and the Clerk of this action.

(c) Depending on the needs of the case, the judge may schedule additional
hearing dates, declare scheduled hearing dates unnecessary, or schedule any
number of in-person conferences or telephone conferences.

(d) When required in individiual cases, the judge at any time of the
proceeding may convert any form of proceeding into another, whether more
of less formal or whether in-person or by telephone.

(e) The judge may bifurcate hearings whenever there are multiple parties,
issues or claims, and the nature of the case is such that a hearing of all
issues in one proceeding may be complex and confusing, or whenever a
substantial saving of time would result from conducting separate hearings
or whenever bifurcation might eliminate the need for further hearings.

(f) The judge may establish special accelerated or decelerated schedules
to meet the special needs of the parties or the particular case.

(g) The judge may administer any oaths or affirmations required or may
direct a certified court report to perform this function.

(h) The judge may render any ruling or order necessary to decide any
matter presented to him or her which is within the jurisdiction of the
transmitting agency or the agency conducting the hearing.

(i) The judge shall control the presentation of the evidence and the de-
velopment of the record and shall determine admissibility of all evidence
produced. The judge may permit narrative testimony whenever appropriate.

(j) The judge may utilize his or her sanction powers to ensure the proper
conduct of the parties and their representatives appearing in the matter.

(k) The judge may limit the presentation of oral or documentary evidence,
the submission of rebuttal evidence and the conduct of cross-examination.

(I) The judge may determine that the party with the burden of proof shall
not begin the presentation of evidence and may require another party to
proceed first.

(m) The judge may make such rulings as are necessary to prevent
argumentative, repetitive or irrelevant questioning and to expedite the cross-
examination to an extent consistent with disclosure of all relevant testimony
and information.

(n) The judge may compel production of relevant materials, files, records
and documents and may issue subpoenas to compel the appearance of any
witness when he or she believes that the witness or produced materials may
assist in a full and true disclosure of the facts.

(o) The judge may require any party at any time to clarify confusion
or gaps in the proofs. The judge may question any witness to further develop
the rtecord.
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(p) The judge may take such other actions as are necessary for the proper,
expeditious and fair conduct of the hearing or other proceeding, development
of the record and rendering of a decision,

1:1-13.7 Conduct of conference hearings, plenary hearings and telephone
hearings

(a) The judge shall commence conference and plenary hearings by stating
the case title and the docket number, asking the representatives or parties
present to state their names for the record and describing briefly the matter
in dispute. The judge shall also, unless all parties are represented by counsel
or otherwise familiar with the procedures, state the procedural rules for the
hearing. The judge may also permit any stipulations, settlement agreements
or consent orders entered into by any of the parties prior to the hearing
to be entered into the record at this time.

(b) In conference and plenary hearings, the party with the burden of proof
may make an opening statement. All other parties may make statements
in a sequence determined by the judge.

(c) After opening statements in conference and plenary hearings, the
party with the burden of proof shall begin the presentation of evidence unless
the judge has determined otherwise. The other parties may present their
evidence in a sequence determined by the judge.

(d) Cross-examination of witnesses in conference and plenary hearings
shall be conducted in a sequence and in a manner determined by the judge
to expedite the hearing while ensuring a fair hearing.

(e) When all parties and witnesses have been heard in conference and
plenary hearings, opportunity shall be offered to present oral final argument,
in a sequence determined by the judge.

(f) Unless permitted or requested by the judge, there shall be no proposed
findings of fact, conclusions of law, briefs, forms of order or other disposi-
tions permitted after the final argument in conference and plenary hearings.
In the discretion of the judge, proposed findings or other submissions may
be offered at the hearing in lieu of or in conjunction with the final argument.

1. When proposed findings or other submissions are permitted or re-
quested by the judge, the parties shall conform to a schedule that may not
exceed 30 days after the last day of testimony or the final argument.

2. When the judge permits proposed findings or other submissions to be
prepared with the aid of a transcript, the transcript must be ordered immedi-
ately. The 30-day submission time frame shall commence upon receipt of
the transcript.

3. Any proposed findings of fact submitted by a party shall not be
considered unless they are based on facts proved in the hearing.

4. Any reference in briefs or other such submissions te initial decisions
shall include either the Office of Administrative Law docket number or a
reference to New Jersey Administrative Reports.

(g) The hearing shall be concluded in conference and plenary cases after
the final arg t or, if a schedule has been established for subsequent
submissions, when the time established for the filing of such items has
expired, or when the last such item has been received by the judge, whichever
is earlier.

(h) A telephone hearing may be designated by the Clerk or judge as a
conference or plenary hearing. A telephone hearing, whether conference or
plenary, is begun by a party placing a conference call on a designated date
and time to the judge and to any other parties in the case. When equity
requires, the judge may begin the telephone hearing by placing the con-
ference call.

1:1-13.8 Conduct of proceedings on the papers

(a) Upon transmittal of a case that may be conducted as a proceeding
on the papers, the Clerk shall schedule a hearing and send a notice of hearing
to the parties. The notice shall permit the party requesting the hearing to
select a telephone hearing or a proceeding on the papers in lieu of the
scheduled in-person hearing.

(b) Along with the notice of hearing, the Clerk shall transmit a certifica-
tion, to be completed if the party requesting the hearing chooses to have
a proceeding on the papers.

(c) A completed certification must be returned to the Clerk no later than
10 days before the scheduled hearing date. Statements, records and other
documents which supplement the certification may also be submitted. Upon
request and for good cause shown, the Clerk may grant additional time for
submission of supplemental documents.

(d) At the conclusion of the time allotted in (c) above, the Clerk will
assign the record for review and determination by a judge. The record
consists of the certification and supplemental documents, as well as docu-
ments transmitted with the file by the transmitting agency.

(e) If no certification is received, the case will be heard as scheduled in
(a) above. If the party requesting the hearing does not appear at the in-
person hearing, the judge will decide the case on documents transmitted by
the agency and contained in the file.
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1:1-13.9  Orders; preparation of orders

(a) Any resolution which does not completely conclude the case shall be
by order. Orders may be rendered in writing or orally on the record by
the judge.

(b) Unless such review is precluded by law, all judges’ orders are re-
viewable by an agency head in accordance with N.J.A.C. 1:1-13.10 or when
rendering a final decision under N.J.A.C. 1:1-17.6.

(c) Orders may be prepared by a party at the direction of a judge. When
prepared by a party, the order shall be filed with the judge and served on
all parties who may within five days after service object to the form of the
order by writing to the judge with a copy to all parties. Upon objection
to the form of the order, the judge, without oral argument or any further
proceedings, may settle the form of the order either by preparing a new
order or by modifying the proposed order. After signing the order, the judge
shall cause the order to be served upon the parties.

[1:1-9.7] 1:1-13.10 Interlocutory review

(a) Except for the special review procedures provided in NJ.A.C.
[1:1-9.6] 1:1-11.6 (emergency relief), and [13.3(b)] 1:1-11.5(d) (partial
summary decision), an order or ruling may be reviewed interlocutorily
by an agency head at the request of a party [pursuant to this section].

(b) Any request for interlocutory review shall be made to the agency
head and copies served on all parties no later than five working days from
the [date] receipt of the written order or oral ruling[.], whichever is
rendered first. An opposing party may, within three days of receipt of the
request, submit an objection to the agency head. A copy must be served
on the party who requested review. Any request for interlocutory review
or objection to a request shall be in writing by memorandum, letter or
motion and shall include a [copy] summary of the ruling, decision, or
holding or a copy of the order sought to be reviewed. Copies of all
documents submitted shall be filed with the judge and Clerk.

(c) Within 10 calendar days of the request for interlocutory review,
the agency head shall notify the parties and the Clerk whether the order
or ruling will be reviewed. If the agency head does not so act within 10
calendar days, the request for review shall be considered denied. Informal
communication by telephone or in person to the parties or their represen-
tatives and to the Clerk within the required 10 calendar day period will
satisfy this notice [of] requirement, provided that a written communica-
tion or order promptly follows.

(d) A party opposed to the grant of interlocutory review may, within three
days of receiving notice that review was granted, submit to the agency head
in writing arguments in favor of the order or ruling being reviewed. A copy
shall be served on the party who requested review.

[(d)] (e) Where the agency head determines to conduct an interlocutory
review, the agency head shall issue a decision, order or other disposition
of the review at the earliest opportunity but no later than 20 days from
receiving the request for review. Where the interests of justice require,
the agency head shall conduct an interlocutory review on an expedited
basis. Where the agency head does not issue an order within 20 days,
the judge’s ruling shall be considered conditionally affirmed. The time
period for disposition may be extended for good cause for an additional
20 days if both the agency head and the Director of the Office of Adminis-
trative Law concur.

[(e)] (f) Where the proceeding generating the request for interlocutory
review has been sound recorded and the agency head requests the ver-
batim record, the clerk shall furnish the original sound recording or a
certified copy within one day of the request. The party requesting the
interlocutory review shall provide the agency head with all other papers,
materials, transcripts or parts of the record which pertain to the request
for interlocutory review,

[(f)] (g) Within five working days of the agency head’s notice that an
interlocutory review will be conducted, the judge, in his or her discretion,
may provide the agency head and the parties with a written memorandum
stating the basis for the order or ruling.

[(g)] (h) [Upon certification by both the director and the agency head
that good cause exists, and upon notice to the parties t] The time limits
established in this section, with the exception of (e) above, may be extended
by the agency head [An extension may be granted] where the need for
a delay is caused by honest mistake, accident, or any cause compatible
with due diligence[, but not where the request is due to inattention].

[(h)] (i) An agency head’s determination to review interlocutorily an
order or ruling shall not delay the scheduling or conduct of hearings,
unless the presiding judge determines that a postponement is necessary
due to special requirements of the case, because of probable prejudice,
or for other good cause. Pending review by the agency head, a judge may
conditionally proceed on an order or ruling in order to complete the
evidential record in a case or to avoid disruption or delay in any ongoing
or scheduled hearing.
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[(1)] G) Any order or ruling reviewable [under this rule] interlocutorily
is subject to review by the agency head after the judge renders the initial
decision in the contested case, even if an application for interlocutory
review;

l. Was not made;

2. Was made but the agency head declined to review the order or
ruling; or

3. Was made and not considered by the agency head within the estab-
lished time frame.

(k) In the following matters as they relate to proceedings before the
Office of Administrative Law, the Director is the agency head for purposes
of interlocutory review:

1. Disqualification of a particular judge due to interest or any other
reason which would preclude a fair and unbiased hearing pursuant to
NJ.A.C. 1:1-13.12;

2. Appearances of non-lawyers pursuant to N.J.A.C. 1:1-19.4;

3. Imposition of conditions and limitations upon a non-lawyer appearing
pursuant to N.J.A.C. 1:1-19.5;

4, Sanctions under N.J.A.C. 1:1-13.4 consisting of the assessment of
costs or expenses; and

S. Disqualification of attorneys pursuant to N.J.A.C. 1:1-19.3.

(1) Any request for interlocutory review of those matters specified in (k)
above should be addressed to the Director of the Office of Administrative
Law with a copy to the agency head who transmitted the case to the Office
of Administrative Law. Review shall proceed in accordance with (b) through
(h) above.

[1:1-3.3] 1:1-13.11 Ordering a transcript; cost [Verbatim record of
proceedings; sound and stenographic recordings: re-
questing transcript; cost]

[(a) Pre-hearing conferences, settlement discussions, and informal dis-
cussions either immediately preceding hearing or during the hearing to
facilitate orderly and expeditious conduct of the case, may be recorded
at the discretion of the judge. All other proceedings in the presence of
a judge shall be recorded verbatim either by a stenographic reporter or
by sound recording devices. Any discussions off the record, no matter
how brief, except settlement discussions, shall be summarized for the
record.]

{(b)] (a) Any party, or any person with a legitimate need, may obtain
a transcript of any proceeding which has been sound recorded by filing
a request with the Clerk and by notifying all parties. Unless the requesting
party is a State agency, the request shall be accompanied by a [$100.00]
$200.00 security deposit for each day or fraction thereof of the proceed-
ing. The Clerk shall promptly arrange for the preparation of the transcript
with a copy for the case file. Upon completion of the transcript, the Clerk
shall bil} the requesting party for the preparation of the transcript and
the copy. Upon receipt of payment, the Clerk shall forward the original
transcript to the requesting party and shall return the deposit.

[(c)] (b) Any party may obtain an unofficial copy of a sound recorded
proceeding by making a request to the Clerk accompanied by a blank
standard cassette of appropriate length.

[(d)] (¢) Any party, or any person with a legitimate need, may request
the appropriate stenographic firm to prepare a transcript of any steno-
graphically recorded proceeding and shall provide notice of the request
to the Clerk and to all other parties. Unless the requesting party is a
State agency, the stenographic firm may require a reasonable deposit. The
reporter shall promptly prepare the transcript in accordance with stan-
dards established by the [Office of Administrative Law] State and shall
file a copy with the Clerk at the time the original is delivered to the
requesting party. The requesting party shall be charged for the copy filed
with the Clerk at a rate not to exceed State contract rates.

[(e)} (d) Any party or person entitled by Federal statute or regulation
to copy and inspect the verbatim transcript may arrange with the Clerk
to review any transcript filed under [(b)] (a) or [(d)] (¢} above and shall
also be permitted to hear and receive a copy of any sound proceeding
pursuant to [(c)] (b) above. All applications to obtain a transcript of any
proceeding at public expense for use on appeal shall be made to the
Appellate Court pursuant to New Jersey Court Rule R, 2:5-3 or in case
of Federal appeals pursuant to applicable Federal Court Rules.

[(H] (e) State agencies requesting official transcripts shall make
provision for payment or shall pay the cost of production at rates estab-
lished under the prevailing State contract rates; provided that [where a
State agency is authorized by law to represent the public interest in the
proceedings,] where the Public Advocate’s office is representing the public
interest in a proceeding and another party to the proceedings is entitled
by law to recover the costs thereof from others, such other party shall
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obtain, pay for and furnish to [such State agency] the Public Advocate
upon request the official transcript.

1:1-13.12 Disqualification of judges

(a) A judge shall, on his or her own motion, withdraw from participation
in any proceeding in which the judge’s ability to provide a fair and impartial
hearing might reasonably be questioned, including but not limited to in-
stances where the judge:

1. Has a personal bias or prejudice concerning a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding;

2. Is by blood or marriage the second cousin of or is more closely related
to any party to the proceeding or an officer, director or trustee of a party;

3. Is by blood or marriage the first cousin of or is more closely related
to any attorney in the case. This proscription shall extend to partners,
employers, employees or office associates of any such attorney;

4. Is by blood or marriage the second cousin of or is more closely related
to a likely witness to the proceeding;

S. While in private practice served as attorney of record or counsel in
the case or was associated with a lawyer who served during such association
as attorney of record or counsel in the proceeding, or the judge or such
lawyer has been a witness concerning the case;

6. Has served in government employment and in such capacity partici-
pated as counsel, advisor or material witness concerning the proceeding;

7. Is interested, individually or as a fiduciary, or whose spouse or minor
child residing in the same household is interested in the outcome of the
proceeding; or :

8. When there is any other reason which might preclude a fair and
unbiased hearing and decision, or which might reasonably lead the parties
or their representatives to believe so.

(b) A judge shall, as soon as practicable after assignment to a particular
case, withdraw from participation in a proceeding whenever the judge finds
that any of the criteria in (a)l.-8. above apply. A judge may not avoid
disqualification by disclosing on the record the basis for disqualification and
securing the consent of the parties.

(¢) Any party may, by motion made pursuant to N.J.A.C. 1:1-11.1 et
seq., apply to a judge for his or her disqualification. Such motion must be
accompanied by a statement of the reasons for such application and shall
be filed as soon as practicable after a party has reasonable cause to believe
that grounds for disqualification exist. In no event shall the judge enter any
order, resolve any procedural matters or render any other determination
until the motion for disqualification has been decided.

(d) Any request for interlocutory review of an administrative law judge's
order under this section shall be made pursuant to N.J.A.C. 1:1-13.10(k)-
m.
1:1-13.13  Proceedings in the event of death, disability, departure from

state employment, disqualification or other incapacity of judge

(a) If, by reason of death, disability, departure from state employment,
disqualification or other incapacity, a judge is unable to continue presiding
over a pending hearing or issue an initial decision after the conclusion of
the hearing, the Clerk may schedule a conference to determine if the parties
can settle the matter or, if not, can reach agreement upon as many matters
as possible.

(b) In the event settlement is not reached, another judge shall be assigned
to complete the hearing or issue the initial decision as if he or she had
presided over the hearing from its commencement, provided:

1. The judge is able to familiarize himself or herself with the proceedings
and all testimony by reviewing the transcript, exhibits marked in evidence
and any other materials which are contained in the record; and

2. The judge determines that the hearing can be completed with or without
recalling witnesses without prejudice to the parties.

(c) In the event the hearing cannot be continued for any of the reasons
enumerated in (b) above, a new hearing shall be ordered by the judge.

SUBCHAPTER [i5.] 14, EVIDENCE RULES

[1:1-15.1 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates other-
wise.

**Burden of proof”’ means the obligation of a party to prove a fact either
by a preponderance of the evidence or by clear and convincing evidence,
as the case may be. Burden of proof is synonymous with burden of
persuasion.

“Burden of producing evidence” means the obligation of a party to
introduce evidence when necessary to avoid the risk of a contrary decision
or peremptory finding on a material issue of fact.

“Conduct” includes all active and passive behavior, both verbal and
non-verbal.
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“Evidence” is the means from which inferences may be drawn as a
basis of proof in the conduct of contested cases, and includes testimony
in the form of opinion and hearsay.

“Finding of fact” means the determination from proof or official notice
of the existence of a fact.

“The hearing” unless some other is indicated by the context of the rule
where the term is used, means the evidentiary proceeding at which the
question under a rule is raised, and not some earlier or later proceeding.

“Proof” is all of the evidence before the judge relevant to a fact in
issue which tends to prove the existence or non-existence of such fact.

“Perceive” means acquire knowledge through one’s own senses.

“‘Relevant evidence” means evidence having any tendency in reason
to prove any material fact.

“Verbal” includes both oral and written words.

**Material fact” means a fact legally consequential to a determination
of an issue in the case.]

[1:1-15.2 General rules

(a) Parties in contested cases shall not be bound by statutory or com-
mon law rules of evidence or any formally adopted in the rules of Court
except as specifically provided in these rules. All relevant evidence is
admissible except as otherwise provided herein. A judge may, in his or
her discretion, exclude any evidence if its probative value is substantially
outweighed by the risk that its admission will either:

1. Necessitate undue consumption of time; or

2. Create substantial danger of undue prejudice or confusion.

(b) Any party in a contested case may present his case or defense by
oral and documentary evidence, submit rebuttal evidence and conduct
such cross-examination as may be required, in the discretion of the judge,
for a full and true disclosure of the facts.

(c) If the judge finds at the hearing that there is no bona fide dispute
between the parties as to a material fact, and that fact has not been
stipulated, such fact may be proved by any relevant evidence, and ex-
clusionary rules shall not apply, except for (a) above or a valid claim
of privilege.

(d) These rules shall be applied to promote fundamental principles of
fairness and justice and to aid in the ascertainment of truth.

(e) Except as otherwise provided by this subchapter, by law or by
administrative rule establishing a privilege:

1. Every person is qualified to be a witness; and

2. No person has a privilege to refuse to be witness; and

3. No person is disqualified to testify to any matter; and

4. No person has a privilege to refuse to disclose any matter or to
produce any object or writing; and

5. No person has a privilege that another shall not be a witness or
shall not disclose any matter or shall not produce any object or writing.

() Only evidence under oath or affirmation or evidence subject to
official notice (see N.J.A.C. 1:1-15.3) shall be admitted or considered by
a judge.

(g) When the qualification of a person to be a witness, or the ad-
missibility of evidence, or the existence of a privilege is stated in these
rules to be subject to a condition, and the fulfillment of the condition
is in issue, the judge shall hold a preliminary inquiry to determine the
issue. The judge shall indicate to the parties which one has the burden
of producing evidence and the burden of proof on such issue as implied
by the rule under which the question arises. No evidence may be excluded
in determining such issue except pursuant to the judge’s discretion under
(a) above or a valid claim of privilege. This provision shall not be
construed to restrict or limit the right of a party to introduce evidence
subsequently which is relevant to weight or credibility.

(h) The judge presiding at the hearing in a contested case may not
testify as a witness.]

1:1-14.1 General rules

(a) Only evidence which is admitted by the judge and included in the
record shall be considered.

(b) These rules shall be applied to promote fundamental principles of
fairness and justice and to aid in the ascertainment of truth.

(c) Parties in contested cases shall not be bound by statutory or common
law rules of evidence or any formally adopted in the New Jersey Court Rules
except as specifically provided in these rules. All relevant evidence is ad-
missible except as otherwise provided herein. A judge may, in his or her
discretion, exclude any evidence if its probative value is substantially
outweighed by the risk that its admission will either:

1. Necessitate undue consumption of time; or

2. Create substantial danger of undue prejudice or confusion.
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(d) If the judge finds at the hearing that there is no bona fide dispute
between the parties as to any unstipulated material fact, such fact may be
proved by any relevant evidence, and exclusionary rules shall not apply,
except for (c) above or a valid claim of privilege.

(e) When these rules state that the qualification of a person to be a
witness, or the admissibility of evidence, or the existence of a privilege is
subject to a condition, and the fulfillment of the condition is in issue, the
judge shall hold a preliminary inquiry to determine the issue. The judge shall
indicate which party has the burden of producing evidence and the burden
of proof on such issue as implied by the rule under which the question arises.
No evidence may be excluded in determining such issue except pursuant to
the judge’s discretion under (c) above or a valid claim of privilege. This
provision shall not be construed to restrict or limit the right of a party to
introduce evidence subsequently which is relevant to weight or credibility.

[1:1-15.3] 1:1-14.2 Official notice

(a) Official [N]notice may be taken of judicially noticeable facts as
[provided] explained in [the following] Rule 9 of the New Jersey Rules
of Evidence[:]. [Rule 9 (Facts and Law Which Must or May be Judicially
Noticed). Rule 10 (Determination as to Propriety of Judicial Notice and
Tenor of Matter); Rule 11(b) and (c¢) (Recording and Indicating Source
of Matter Judicially Noticed) and Rule 12(1) and (3) (Judicial Notice in
Proceedings Subsequent to Trial).]

(b) Official [N]notice may be taken of generally recognized technical
or scientific facts within the specialized knowledge of the agency or the
judge. [Parties shall be notified either before or during the hearing, or
by reference in preliminary reports or otherwise, of the material noticed,
including any staff memoranda or data, and they shall be afforded an
aopportunity to contest the material so noticed. The experience, techical
competence, and specialized knowledge of the agency or the judge may
be utilized in the evaluation of the evidence, provided this is disclosed
of record.}

(c) Parties must be notified of any material of which the judge intends
to take official notice, including preliminary reports, staff memoranda or
other noticeable data. The judge shall disclose the basis for taking official
notice and give the parties a reasonable opportunity to contest the material
so noticed.

[1:1-15.4] 1:1-14.3 Presumptions

[(a) A presumption is a rebuttable assumption of fact resulting from
a rule of law which requires such fact to be assumed from another fact
or group of facts found or otherwise established in the contested case.)

[(b)] No evidence offered to rebut a presumption may be excluded
except pursuant to the judge’s discretion under N.J.A.C. [1:1-15.2(a}]
1:1-14.1(c) or a valid claim of privilege.
[1:1-15.6] 1:1-14.4 Privileges

The rules of privilege recognized by law or contained in the following
New Jersey Rules of Evidence shall apply in contested cases to the extent
permitted by the context and similarity of circumstances: Rule 23 (Privi-
lege of Accused); Rule 24 (Definition of Incrimination); Rule 25 (Self-
incrimination); Rule 26 (Lawyer-Client Privilege); [Rule 26A-1] N.J.S.A.
45:14B-28 (Psychologist’s Privilege); [Rule 26A-2] N.J.S.A. 2A:84-22.1 et
seq. (Patient and Physician Privilege); [Rule 26A-3] N.J.S.A. 2A:84A-22.8
and N.J.S.A. 2A:84A-22.9 (Information and Data of Utilization Review
Committees of Hospitals and Extended Care Facilities); N.J.S.A.
2A:84A-22.11 et seq. (Rape Counselor Privilege); Rule 27
([Newspaperman’s] Newsperson’s Privilege); Rule 28 (Marital Privilege-
Confidential Communications); N.J.S.A. 45:8B-29 (Marriage Counselor
Privilege); Rule 29 (Priest-Penitent Privilege); Rule 30 (Religious Belief);
Rule 31 (Political Vote); Rule 32 (Trade Secret); Rule 34 (Official Infor-
mation); Rule 36 (Identity of Informer); Rule 37 (Waiver of Privilege by
Contract or Previous Disclosure; Limitations); Rule 38 (Admissibility of
Disclosure Wrongfully Compelled); Rule 39 (Reference to Exercise of
[Privilege] Privileges); and Rule 40 (Effect of Error in Overruling Claim
of Privilege).
[1:1-15.8] 1:1-14.5 Hearsay evidence; residuum rule

(a) Subject to the judge’s discretion to exclude evidence under N.J.A.C.
[1:1-15.2(a)] 1:1-14.1(c) or a valid claim of privilege, hearsay evidence
shall be admissible in the trial of contested cases. Hearsay evidence which
is admitted shall be accorded whatever weight the judge deems approprite
taking into account the nature, character and scope of the evidence, the
circumstances of its creation and production, and, generally, its reliability.

(b) Notwithstanding the admissibility of hearsay evidence, some legally
competent evidence must exist to support each ultimate finding of fact
to an extent sufficient to provide assurances of reliability and to avoid
the fact or appearance of arbitrariness.
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[1:1-15.9] 1:1-14.6 Authentication and content of writings

[The following New Jersey Rules of Evidence shall apply to the trial
of contested cases, within the discretion of the judge, to the extent necess-
ary to assure the authenticity and reliability of writings: Rule 67 (Authen-
tication Required); Rule 68 (Authentication of Copies of Records); Rule
69 (Certificate of Lack of Record); Rule 70 (Original Writings as the Best
Evidence); and Rule 71 (Proof of Attested Writings).]

Any writing offered into evidence which has been disclosed to each other
party at least five days prior to the hearing shall be presumed authentic.
At the hearing either party may raise questions of authenticity. Where a
genuine question of authenticity is raised the judge may require some authen-
tication of the questioned document. For these purposes the judge may
accept a submission of proof, in the form of an affidavit, certified document
or other similar proof, no later than 10 days after the date of the hearing.
[1:1-3.4} 1:1-14.7 Exhibits

(a) The verbatim record of the proceedings shall include references to
all exhibits and, as to each, the offering party, a brief description of the
exhibit stated by the offering party or the judge, and the marking directed
by the judge. The verbatim record shall also include a record of the
exhibits retained by the judge at the end of the proceedings and of the
disposition then made of the other exhibits.

(b) Parties should, whenever practicable, {submit exhibits with a copy
of each.} provide each party to the case with a copy of any exhibit offered
into evidence. [Copies shall subsequently be conformed as to marking by
the judge and shall be deposited in the Clerk’s file of the case.] Large
exhibits that cannot be placed within the judge’s file may be either photo-
graphed, attached to the file, or described in the record and committed to
the safekeeping of a party. All other admitted [Original] exhibits shall be
retained in the judge’s file until certified to the agency head pursuant to
N.J.A.C. [1:1-16.3] 1:1-17.1. [or returned to the parties.]

(c) The standard marking for exhibits shall be:

1. P = petitioner;

2. R = respondent;

3. A = [agency:] appellant;
4. J = joint;

5. C = judge;

6. I = intervenor;

[6.] 7. Such other additional markings required for clarity as the judge
may direct.

[1:1-15.5] 1:1-14.8 Witnesses; requirements for testifying; testifying by
telephone

(a) Except as otherwise provided by this subchapter, by statute or by rule
establishing a privilege:

1. Every person is qualified to be a witness; and

2. No person has a privilege to refuse to be a witness; and

3. No person is disqualified to testify to any matter; and

4. No person has a privilege to refuse to disclose any matter or to produce
any object or writing; and

5. No person has a privilege that another shall not be a witness or shall
not disclose any matter or shall not produce any object or writing but the
judge presiding at the hearing in a contested case may not testify as a
witness.

[(a)] (b) A person is disqualified to be a witness if the judge finds the
proposed witness is incapable of expression concerning the matter so as
to be understood by the judge directly or through interpretation by one
who can understand the witness, or the proposed witness is manifestly
incapable of understanding the duty of a witness to tell the truth. An
interpreter is subject to all the provisions of these rules relating to wit-
nesses.

(c) As a prerequisite for the testimony of a witness there must be
evidence that the witness has personal knowledge of the matter, or has
special experience. training or education, if such be required. Personal
knowledge may be obtained through hearsay. Such evidence may be
provided by the testimony of the witness. [The judge may exclude the
testimony of a witness that he or she perceived a matter if the judge finds
no reasonable basis for believing that the witness did perceive the matter.]
In exceptional circumstances, the judge may receive the testimony of [the]
a witness conditionally, subject to [the] evidence of knowledge, ex-
perience, training or education being later supplied in the course of the
proceedings.

[(b)] (d) A witness [before testifying shall be required to take an oath
or make an affirmation or declaration] may not testify without taking an
oath or affirming to tell the truth under the penalty provided by law. No
witness may be barred from testifying because of religion or lack of it.
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(e) Testimony of a witness may be pr ted by teleph if all parties
agree and the judge finds there is good cause for permitting the witness
to testify by telephone.

(f) Testimony of a witness may be given in narrative fashion rather than
by question and answer format if the judge permits.

{1:1-15.7] 1:1-14.9 Expert and other opinion testimony

(a) If a witness is not testifying as an expert, testimony of that witness
in the form of opinions or inferences is limited to such opinions or
inferences as the judge finds:

1. May be rationally based on the perception of the witness; and

2. Are helpful to a clear understanding of the witness’ testimony or
to the fact in issue.

(b) If a witness is testifying as an expert, testimony of that witness in
the form of opinions or inferences is [limited to such opinions or in-
ferences as the judge finds are] admissble if such testimony will assist the
judge to understand the evidence or determine a fact in issue and the judge
finds the opinions or inferences are:

|. [Based primarily on facts, data or other expert opinion established
by evidence in the contested case] Based on facts and data perceived by
or made known to the witness at or before the hearing; and

2. Within the scope of the special knowledge, skill, experience or
training possessed by the witness.

(c) Testimony in the form of opinion or inferences which is otherwise
admissible is not objectionable because it embraces the ultimate issue or
issues to be decided by the judge.

(d) A witness may be required, before testifying in terms of opinions
or inference, to be first examined concerning the data upon which the
opinion or inference is based.

(e) Questions calling for the opinion of an expert witness need not be
hypothetical in form unless, in the discretion of the judge, such form is
required.

(f) If facts and data are of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon the subject, those
facts and data upon which an expert witness bases opinion testimony need
not be admissible in evidence.

1:1-14.10 Offers of settlement inadmissible
Offers of settlement, proposals of adjustmient and proposed stipulations
shall not constitute an admission and shall not be admissible.

1:1-14.11  Stipulations

The parties may by stipulation agree upon the facts or any portion thereof
involved in any controversy. Such a stipulation shall be regarded as evidence
and shall preclude the parties from thereafter challenging the facts agreed
upon.
1:1-14.12  Prior transcribed testimony

(a) If there was a previous proceeding in the same matter which was
electronically or stenographically recorded, a party may, unless otherwise
precluded by law, offer the transcript of a witness in lien of producing the
witness at the hearing provided that the witness’ testimony was taken under
oath, all parties were present at the proceeding and were afforded a full
opportunity to cross-examine the witness.

(b) A party who intends to offer a witness’ transcribed testimony at the
hearing must give all other parties and the judge at least five days notice
of that intention.

(c) Opposing parties may subpoena the witness to appear personally. Any
party may produce additional witnesses and other relevant evidence at the
hearing.

(d) When permissible by law, the entire controversy may be presented
solely upon such transcribed testimony if all parties agree and the judge
approves.

SUBCHAPTER[12]15. INTERVENTION AND PARTICIPATION

[1:1-12.1] 1:1-15.1 Who may apply to intervene; status of intervenor

(a) Any person or entity not initially a party, who has a statutory right
to intervene or who will be substantially, specifically and directly affected
by the outcome of a contested case, may on motion, seek leave to
intervene.

(b) Persons or entities permitted to intervene shall have all the rights
and obligations of a party to the [preceding.] proceeding.
[1:1-12.2] 1:1-15.2 Time of motion

(a) A motion for leave to intervene may be filed at any time after a
[contested] case is initiated.

(b) If made before a [contested] case has been filed with the Office
of Administrative Law, a motion for leave to intervene shall be filed with
the head of the agency having jurisdiction over the case. The agency head
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may rule upon the motion to intervene or may reserve decision for action
by a judge after the case has been filed with the Office of Administrative
Law.

(c) If made after a [contested] case has been filed with the Office of
Administrative Law, a motion for leave to intervene shall be filed with
the Clerk of the Office of Administrative Law.

[1:1-12.3] 1:1-15.3 Standards for intervention

(a) In ruling upon a motion to intervene, the judge shall take into
consideration the nature and extent of the movant’s interest in the out-
come of the [contested] case, whether or not the movant’s interest is
sufficiently different from that of any party so as to add measurably and
constructively to the scope of the [contested] case, the prospect of con-
fusion or undue delay arising from the movant’s inclusion, and other
appropriate matters.

(b) In cases where one of the parties is a State agency authorized by
law to represent the public interest in a [contested] case, no movant shall
be denied intervention solely because the movant’s interest may be rep-
resented in part by said State agency.

(c) Notwithstanding (a) above, persons statutorily permitted to inter-
vene shall be granted intervention.

[1:1-12.4] 1:1-15.4 Notice of opportunity to intervene or participate

Where it appears to the judge that a full determination of a [contested]
case may substantially, specifically and directly affect a person or entity
who is not a party to the case, the judge, on motion of any party or on
his or her own initiative, may order that the [clerk] Clerk or any party
notify the person or entity of the proceeding and of the opportunity to
apply for intervention or participation pursuant to these rules.

[1:1-12.5] 1:1-15.5 Alternative treatment of motions to intervene
Every motion for leave to intervene shall be treated, in the alternative,
as a motion for permission to participate.

{1:1-12.6] 1:1-15.6 Participation; standards for participation

(a) Any person or entity with a significant interest in the outcome of
a [contested] case may move for permission to participate.

(b) A motion to participate may be made at such time and in such
manner as is appropriate for a motion for leave to intervene pursuant
to N.JA.C. [1:1-12.2] 1:1-15.2. In deciding whether to permit partici-
pation, the judge shall consider whether the participant’s interest is likely
to add constructively to the case without causing undue delay or con-
fusion.

(c) The judge shall determine the nature and extent of participation
in the individual case. Participation shall be limited to:

1. The right to argue orally; or

2. The right to file a statement or brief; or

3. The right to file exceptions to the initial decision with the agency head;
or

[3.] 4. [Both] All of the [foregoing] above.

SUBCHAPTER [i14.] 16. CONSOLIDATION OF TWO OR MORE
[CONTESTED] CASES; MULTIPLE
AGENCY JURISDICTION CLAIMS;
DETERMINATIONS OF
PREDOMINANT INTEREST
[I:1-14.1] 1:1-16.1 Motion to consolidate; when decided
(a) As soon as circumstances meriting such action are discovered, an
agency head, any party or the judge may move to consolidate a
[contested] case which has been transmitted to the Office of Adminis-
trative Law with any other contested case involving common questions
of fact or law between identical parties or between any party to the filed
[contested} case and any other person, entity or agency.
(b) This rule shall apply to [contested] cases:
1. Already filed with the Office of Administrative Law;
2. Commenced in an agency but not yet filed with the Office of Admin-
istrative Law; and
3. Commenced in an agency and not required to be filed with the Office
of Administrative Law under N.J.S.A. 52:14F-8.
(c) The judge assigned to the case first transmitted to the Office of
Administrative Law shall hear and rule upon the motion to consolidate.
(d) All motions to consolidate, including those involving predominant
interest allegations, must be disposed of by interlocutory order prior to
commencing the evidentiary hearing.
[1:1-14.2] 1:1-16.2 Form of motion; submission date

(a) A motion to consolidate shall require the parties to show cause why
the matters should not be consolidated.
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(b) Motions to consolidate cases which commenced in separate agencies
and all replies shall include a predominant interest allegation and shall
be supported by a brief and affidavits.

(c) All consolidation motions involving cases commenced in two or
more agencies shall be scheduled by Office of Administrative Law for
oral argument under N.J.A.C. 1:1-11.3.

(d) Motions for consolidation involving cases transmitted or to be
transmitted to the Office of Administrative Law from a single agency shall
be handled in accordance with N.J.A.C. [1:1-9.3.] 1:1-11.2.

[1:1-14.3] 1:1-16.3 Standards for consolidation

(a) In ruling upon a motion to consolidate, the judge shall consider:

1. The identity of parties in each of the matters;

2. The nature of all the questions of fact and law respectively involved;

3. To the extent that common questions of fact and law are involved,
the saving in time, expense, duplication and inconsistency which will be
realized from hearing the matters together and whether such issues can
be thoroughly, competently, and fully tried and adjudicated together with
and as a constituent part of all other issues in the two cases;

4. To the extent that dissimilar questions of fact or law are present,
the danger of confusion, delay or undue prejudice to any party;

5. The advisability generally of disposing of all aspects of the con-
troversy in a single proceeding; and

6. Other matters appropriate to a prompt and fair resolution of the
issues[.], including whether a case still pending in an agency is contested
or is ripe to be declared contested.

[1:1-14.4]1:1-16.4 Review of orders to consolidate cases from a single
agency

(a) Except as provided in (b) below, orders granting or denying the
consolidation of cases commenced before a single State agency shall be
subject to N.J.A.C. [1:1-9.7.] 1:1-13.10.

(b) An order consolidating any matter commenced before a single
agency but not [theretofore] transmitted to the Office of Administrative
Law shall be [forthwith] forwarded to the agency head for [his or her]
review.,

. The agency head’s review of the judge's order shall be completed
no later than 45 days from the entry of the judge’s order, except when,
for good cause shown and upon notice to all parties, the time period is
extended by the joint action of the Director of the Office of Adminis-
trative Law and the agency head. Where the agency head does not act
on review of the judge’s order within 45 days, the judge’s order shall be
deemed adopted.

[1:1-14.5] 1:1-16.5 Multiple agency jurisdiction claims; standards for
determining predominant interest

(a) When a motion to consolidate pertains to contested cases filed with
two or more State agencies which are asserting jurisdiction, the judge shall
determine which agency, if any, has the predominant interest in the
conduct and outcome of the matter. In determining this question, the
following factors shall be weighed:

1. Whether more than one agency asserting jurisdiction over a common
issue has jurisdiction over the issue, and if more than one agency has
jurisdiction, whether the jurisdiction is mandatory for one of the agencies;

2. Whether the common issue before the two agencies is, for either
agency, the sole, major or dominant issue in dispute and whether its
determination would either serve to moot the remaining questions or to
affect substantially their resolution;

3. Whether the allegations involve issues and interests which extend
beyond the immediate parties and are of particular concern to one or
the other agency;

4. Whether the claims, if ultimately vindicated, would require special-
ized or particularized remedial relief available in one agency but not the
other;

5. Whether the common issue is clearly severable from the balance of
the controversy and thus will permit non-duplicative factual and legal
determinations by each agency.

[1:1-14.6] 1:1-16.6 Determination of motions involving consolidation of
cases from muitiple agencies; contents of order;
exempt agency conduct

(a) In motions concerning multiple agencies, the judge shall initially
determine the consolidation question. If consolidation is to be ordered,
then a predominant interest determination must also be rendered in the
consolidation order. If particular issues in the entire controversy are
clearly severable, the judge’s consolidation order shall specify which
agency shall decide each such issue. Motions for consolidation involving
predominant interest determinations must be decided within 45 days from
the date of submission.
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(b) If one agency is determined to have a predominant interest, that
agency shall render the final decision on all issues within the scope of
its predominant interest. The judge in the consolidation order shall specify
the issues relating to the predominant issue and shall clearly identify the
agency having the authority to issue a final decision on those issues.

(c) If there are requests for relief which may not be granted by the
agency with the predominant interest, the judge shall in the consolidation
order specify clearly which determinations by the agency with the
predominant interest shall bind the agency subsequently considering any
applications for relief.

(d) When an agency exempt under N.J.S.A. 52:14F-8(a) is determined
to have a predominant interest in a contested case, the matter shall be
heard by an administrative law judge unless the exempt agency [shall]
decides, in its final order reviewing the judge’s consolidation order,
whether] to have the matter heard [by an administrative law judge or]
by its own personnel. If the exempt agency decides to have its own personnel
hear the matter, but the hearer does not have jurisdiction over all issues
within the scope of the agency’s predominant interest, the hearer shall be
designated a special administrative law judge as provided by N.J.S.A.
52:14F-6(b).

[1:1-14.7] 1:1-16.7 Review of orders involving consolidation of cases
from multiple agencies

(a) All orders granting or denying consolidation of cases commenced
before multiple agencies shall be [forthwith] forwarded by the Office of
Administrative Law to the respective agency heads for their review.

(b) The agency head’s review of the judge's order shall be completed
no later than 45 days from the entry of the judge’s order, except when,
for good cause shown and upon notice to all parties, the time period is
extended by the joint action of the Director of the Office of Adminis-
trative Law and the agency head. Where the agency head does not act
on review of the judge’s order within 45 days, the judge’s order shall be
deemed adopted.

(c) Agency heads considering a judge’s consolidation order are en-
couraged to consult and coordinate with each other before issuing a final
order.

[1:1-14.8] 1:1-16.8 Initial decision in cases involving a predominant
interest; order of review; extension of time limits

(a) The judge in a consolidation case involving a predominant interest
shall consider all the issues and arguments in the case and shall render
a single initial decision in the form prescribed by N.J.A.C. [1:1-16.3]
1:1-17.1, disposing of all the issues in controversy.

(b) The intial decision shall be filed first with the agency which has
the predominant interest. After rendering its final decision, the agency
with the predominant interest shall transmit the record, including the
initial decision and its final decision, to the other agency which may
subsequently render a final decision on any remaining issues and consider
any specific remedies which may be within its statutory grant of authority.

(¢) Upon transmitting the record, the agency with the predominant
interest shall pursuant to N.J.A.C. [1:1-16.6] 1:1-17.8 request an extension
to permit the rendering of a final decision by the agency which does not
have the predominant interest.

SUBCHAPTER [16.] 17. [CONCLUSIONS OF HEARING;
PROPOSED FINDINGS; CONCLUSIONS
AND ORDER;] INITIAL DECISION;
EXCEPTIONS; FINAL DECISION;
REMAND; EXTENSIONS OF TIME
LIMITS
[1:1-16.1 Conclusion of hearing
A hearing shall be deemed concluded when a consent order or
withdrawal is filed or, when a judge declares it, on the verbatim record,
to have been concluded; or if a schedule has been established for the
subsequent filing of briefs, statements, proposed findings of fact, con-
clusions of law, forms of order or other dispostion, or other supplemental
material, when the time established for the filing of such items has expired
or when the last such item has been received by the judge, whichever
is earlier. In all hearings concluded other than by consent order,
withdrawal or declaration on the verbatim record, the judge shall notify
all parties in writing of the date that the hearing is concluded.]
[1:1-16.2 Proposed findings; briefs, conclusions and order
(a) A judge may establish a schedule for the filing of briefs, proposed
findings of fact, conclusions of law, forms of order or other disposition
after evidentiary proceedings have concluded or at such earlier time as
the judge may for good cause order.
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(b) All proposed findings of fact, conclusions of law, forms of order
or other disposition shall;

1. Be accompanied by a supporting statement or brief;

2. Be in writing and served upon all other parties; and

3. Contain adequate references, in the circumstances, to the record and
to authorities relied on.

(c) In establishing a schedule, the judge shall be mindful of the need
for reasonable expedition and shall except for good cause shown require
the parties to conform to a schedule that may not exceed 30 days after
testimony or oral argument has ended.]

[1:1-16.3] 1:1-17.1 Initial decision in contested cases

(a) [As soon as is practicable after the hearing is concluded, but in
no event later than 45 days thereafter, the judge shall issue and the Clerk
shall file with the agency head and immediately serve upon the parties
an] When a conference hearing, plenary hearing, telephone hearing or
proceeding on the papers is not heard directly by an agency head, the judge
shall issue an initial decision which shall be based exclusively on:

1. The competent evidence and arguments presented during the course
of the hearing and made a part of the record;

2. Stipulatons of fact; and

3. Matters officially noticed.

(b) The initial decision shall be final in form and fully dispositive of
all issues in the case.

[(c) The initial decision shall contain:

1. An appropriate caption;

2. The appearances of the parties;

3. A short statement of the nature of the proceedings;

4. Complete references to the specific statutes or regulations at issue;

5. A list of exhibits admitted in evidence which may be part of the
initial decision or attached as an appendix.

6. An analysis of the facts adduced at the hearing in relation to the
applicable law and covered all issues of fact and law raised in the proceed-
ings;

7. Specific findings of contested fact which shall be designated as such
and which shall not be set forth in statutory or conclusionary language;

8. Specific conclusions of law based upon the findings of fact and
applicable constitutional principles, statutes, and rules or regulations;

9. An appropriate order or other disposition of the entire contested
case based upon the findings and conclusions;

10. A statement that the initial decision in the proceedings is forwarded
to the agency head for consideration;

11. The following statement: “This recommended decision may be
affirmed, modified or rejected by (the head of the agency), who by law
is empowered to make a final decision in this matter. However, if (the
head of the agency) does not so act in 45 days and unless such time limit
is otherwise extended, this recommended decision shall become a final
decision in accordance with N.J.S.A. 52:14B-10.”]

[(d)] (¢) No substantive finding of fact or conclusion of law, nor any
concluding order or other disposition shall be binding upon the agency
head, [but rather all shall be considered recommendatory in nature] unless
otherwise provided by statute[,]. [these rules, or agreement between the
agency head and the Director of the Office of Administrative Law.]

(d) In plenary hearings and proceedings on the papers, the initial decision
shall be issued and received by the agency head as soon as practicable after
the hearing is concluded, but in no event later than 45 days thereafter, unless
an earlier time frame is mandated by federal or state law.

(e) In conference hearings, the initial decision shall be issued and received
by the agency head as soon as practicable after the last day of evidentiary
hearing, but no later than 21 days thereafter, unless an earlier time frame
is mandated by federal or state law.

(f) In mediations successfully concluded by initial decision, the decision
shall be issued and received by the agency head as soon as practicable after
the mediation, but in no event later than 45 days thereafter.

[(e)] (g) Within 10 days after the initial decision is filed with the agency
head, the Clerk shall certify the entire record with original exhibits to
the agency head.

(h) Upon filing of an initial decision with the transmitting agency, the
Office of Administrative Law relinquishes jurisdiction over the case.
1:1-17.2  Oral initial decision

(a) The judge may render the initial decision orally on the record before
the parties in any case where the judge determines that the circumstances
appropriately permit an oral decision and the questions of fact or law are
sufficiently non-complex.

(b) Within 15 working days of rendering an oral decision, the decision
shall be transcribed, filed with the agency head and mailed to the parties
with an indication of the date of receipt by the agency head.
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(c) In an oral decision, the judge shall identify the case, the parties, and
the issue or issues to be decided and shall analyze the facts as they relate
to the applicable law, and make findings of fact, conclusions of law and
an appropriate order or disposition of the case. The decision shall include
the statement at N.J.A.C. 1:1-17.3(¢c)12. The judge shall also explain to
the parties that the decision is being forwarded to the agency head for
disposition pursuant to N.J.S.A. 52:14B-10, and that exceptions may be
addressed to the agency head. The judge need not specifically include in
the oral decision the other material required by N.J.A.C. 1:1-17.3(c) as long
as it is otherwise contained in the record.
1:1-17.3 Written initial decision

(a) If an oral decision is not issued, the judge shall issue a written initial
decision.

(b) The Clerk shall file the written initial decision with the agency head
and shall promptly serve the written initial decision upon the parties with
an indication of the date of receipt by the agency head.

(c) The written initial decision shall contain the following elements which
may be combined and need not be separately discussed:

. An appropriate caption;

. The appearances of the parties and their representatives, if any;
. A statement of the case;

. A procedural history;

. A statement of the issue(s);

. A factual discussion;

. Factual findings;

. A legal discussion;

. Conclusions of law;

10. A disposition;

11. A list of exhibits admitted into evidence; and

12. The following statement: *“This recommendation decision may be
affirmed, modified or rejected by (the head of the agency), who by law is
empowered to make a final decision in this matter. However, if (the head
of the agency) does not so act in 45 days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision
in accordance with N.J.S.A. 52:14B-10.”

[1:1-16.4]1:1-17.4 Exceptions|:]; replies[:] [no motions to reconsider;
motions to reopen]

(a) [Within 10 days from the receipt of the judge’s initial decision, any
party may filed] Any party may file written exceptions [thereto in writing]
within 10 days from the receipt of the judge’s initial decision with the agency
head and with the Clerk[, serving a copy thereof on all other parties].
A copy of the exceptions shall be served on all other parties.

(b) The exceptions shall: [specify the particular portions of the initial
decision to which exception is taken; shall designate the.portions of the
record relied upon in support of such exceptions; and shall set out specific
findings of fact, conclusions of law or dispositions proposed in lieu of
those reached by the judge or in addition thereto. Exceptions to con-
clusions of law shall be specific, shall briefly cite the statutory provisions
or principal authorities relied upon, shall set forth conclusions suggested
in lieu thereof, and shall include any proposed additional conclusions.
Exceptions to the judge’s order or other disposition shall set forth a form
of order suggested in licu thereof. Supporting reasons for exceptions shall
be submitted in the same document or in an accompanying brief. Where
briefs or statements have been filed at any time during the hearings, the
written exceptions may incorporate by reference relevant portions of such
papers.)

1. Specify the findings of fact, conclusions of law or dispositions to which
exception is taken;

2. Set out specific findings of fact, conclusions of law or dispositions
proposed in lieu of or in addition to those reached by the judge;

3. Set forth supporting reasons. Exceptions to factual findings shall
describe the witnesses’ testimony or documentary or other evidence relied
upon. Exceptions to conclusions of law shall set forth the authorities relied
upon.

(c) Evidence not presented at the hearing shall not be submitted as part
of an exception, nor shall it be incorporated or referred to within exceptions.

[(c)] (d) Within five days from receipt of exceptions, any party may
file a reply with the agency head and with the Clerk, serving a copy thereof
on all other parties. Such replies may include cross-exceptions or sub-
missions in support of the initial decision.

(e) In all settlements, exceptions and cross-exceptions shall not be filed,
unless permitted by the judge or agency head.
1:1-17.5 Motions to reconsider and reopen

[(d)] (a) Motions to reconsider an initial decision are not permitted.

f(e)] (b) Motions to reopen a hearing after an initial decision has been
filed must be addressed to the agency head.

VW TN DN

Interested Persons see Inside Front Cover

PROPOSALS

(c) Motions to reopen the record before an initial decision is filed must
be addressed to the judge and may be granted only for extraordinary
circumstances.

[1:1-16.5] 1:1-17.6 Final decision

(a) Within 45 days after the receipt of the initial decision, the agency
head may enter an order or a final decision accepting rejecting or mod-
ifying the initial decision. Such an order or final decision shall be served
upon the parties and the Clerk forthwith,

(b) An order or final decision rejecting or modifying the findings of
fact in the initial decision shall be based upon substantial evidence in
the record and matters officially or modifying the initial decision shall
specify in clear and sufficient detail the nature of the rejection or modi-
fication, the reasons for it, the specific evidence of record at hearing and
interpretation of lJaw upon which it is based|,] and the precise changes
in result or disposition caused by the rejection or modification.

[(c) An agency head may enter an order remanding a contested case
to the Office of Administrative Law for further action on issues or
arguments not previously raised or incompletely considered. The order
of remand shall specifically state the reason and necessity for the remand,
the issues or arguments to be considered, the scope of these issues or
arguments, and their relationship to the issues and arguments already
considered. The judge shall hear and render an initial decision on the
remanded matters. Where a party or the judge questions the necessity
or propriety of the remand, the judge may also make findings and rec-
ommendations to the agency head on the issue or questions raised.]

[(d)] (¢} If an agency head does not reject or modify the initial decision
within 45 days and unless the period is extended as provided by [statute,}
N.J.A.C. 1:1-17.8, the initial decision shall become a final decision.

1:1-17.7 Remand; procedure

(a) An agency head may enter an order remanding a contested case to
the Office of Administrative Law for further action on issues or arguments
not previously raised or incompletely considered. The order of remand shall
specifically state the reason and necessity for the remand, the issues or
arguments to be considered, the scope of these issues or arguments, and
their relationship to the issues and arguments already considered. The
remand order shall be attached to a N.J.A.C. 1:1-7.2 transmittal form and
returned to the Office of Administrative Law Clerk along with the case
record.

(b) The judge shall hear the remanded matter and render an initial
decision. Where a party or the judge questions the necessity or propriety
of the remand, the judge may also make findings and recommendations to
the agency head on the questions raised.

{1:1-16.6] 1:1-17.8 Extensions of time limits

[(a) Upon certification by both the Director of the Office of Adminis-
trative Law and the agency head that good cause exists, the time limit
for preparation of the initial decision, for filing exceptions and replies,
and for issuing an order or final decision may be extended.

(b) Requests for extension of any period must be submitted prior to
the expiration of the period.

(c) A copy of any Form of Order or request for extension of any period
must be served upon each party in the case.

(d) Extensions shall not be granted if inattention or procrastination
cause delay, but shall be granted if the delay is attributable to honest
mistake, accident, or any cause compatible with proper diligence.]

(a) Time limits for filing an initial decision, filing exceptions and replies
and issuing a final decision may be extended for good cause.

(b) A request for extension of any time period must be submitted no later
than the day on which that time period is to expire. This requirement may
be waived only in case of emergency or other unforseeable circumstances.

(c) Requests to extend the time limit for initial decisions shall be submitted
to the Director of the Office of Administrative Law. If the Director approves
the request, he or she shall forward a proposed order to the transmitting
agency head and serve copies on all parties. If the agency head approves
the request, he or she shall sign the proposed order and return it to the
Director, who shall issue the order and cause it to be served on all parties.

{(d) Requests to extend the time limit for exceptions and replies shall be
submitted in writing with a proposed form of extension order to the trans-
mitting agency head and served on all parties. If the agency head approves
the request, he or she shall sign and issue the order and cause it to be served
on all parties and the Director of the Office of Administrative Law.

(e) To extend the time limit for filing a final decision, the transmitting
agency head shall forward a proposed order to the Director of the Office
of Administrative Law and serve copies on all parties. If the Director concurs
in granting the extension, he or she shail sign and issue the order and cause
it to be served on all parties.
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(f) An order granting an extension must be issued no later than 10 days
after the request for an extension is received.

(g) Any order granting an extension must establish a new time for filing
the decision or exceptions and replies. Extensions for filing initial or final
decisions may not exceed 45 days from the original decision due date.
Additional extensions of not more than 45 days each may be granted only
in case of extraordinary circumstances.

SUBCHAPTER [17.] 18. SETTLEMENTS AND WITHDRAWALS

[1:1-17.1] 1:1-18.1 Settlements

(a) When the parties to a [contested] case wish to settle the matter [by
consent}, the judge shall require the parties[:] to disclose the full settlement
terms:

1. In writing, by consent order [To submit a letter] or stipulation signed
by [both] all parties or their representatives [containing the terms of the
settlement]; or

2. [To express the settlement terms] Verbally, by their representatives
and the parties under oath on the record.

(b) If the judge determines that the settlement is voluntary, consistent
with the law and fully dispositive of ail issues in controversy, and does
not determine that it is inconsistent with the public interest, the judge
shall [enter an order concluding the contested case.] issue an initial de-
cision incorporating the full settlement terms and approving the settlement.

(c) On the judge’s motion [a motion of his own] or on motion of a party,
the judge may [review the settlement and] require evidence on the record
to determine whether the settlement terms are consistent with the public
interest.

[(d) The judge shall set forth the settlement terms in or attach them
to the order concluding the contested case and the Clerk shall serve a
copy upon each of the parties.

(e) Where an agency order is required by law or requested by the parties
for purposes of implementing or recording a settlement, the matter must
proceed in accordance with this subchapter and may not be withdrawn
pursuant to NJA.C. 1:1-17.2.

(f) Where the agency transmitting the contested case is a party to the
case, and the agency consents to the settlement terms, the order conclud-
ing the contested case shall be deemed the final decision in the case.

(g) Where the agency transmitting the case is not a party to the case,
the settlement terms and order shall be deemed the initial decision of the
judge in the case.]

[1:1-17.2] 1:1-18.2 Withdrawals

(a) [Other than for a settlement where an agency order is required by
law or requested by the parties (see N.J.A.C. 1:17-1(d)),-a] Any party
may withdraw a request for a hearing [at any time for any reason until
testimony commences at the evidentiary hearing by notifying the Clerk
or judge. A party may withdraw a request for hearing after commence-
ment of testimony at the evidentiary hearing upon approval of the judge.]
or a defense raised which shall be processed in accordance with (b) or (c)
below. Parties shall not use the withdrawal process in those cases where
the parties have agreed between themselves to settle the matter. All settle-
ments shall be handled in accordance with N.J.A.C. 1:1-18.1. Withdrawals
shall only be requested where a party voluntarily abandons a request for
action or relief or a defense to a request for action or relief.

(b) Before commencement of testimony at the evidentiary hearing, a party
may withdraw a request for a hearing or a defense raised by written request
to the Clerk, with a copy to all parties, setting forth the reason for the
withdrawal. Upon receipt of such request, the judge assigned to the case
shall, except in those instances where he or she determines that the
withdrawal should more properly be handled as a settlement under N.J.A.C.
1:1-18.1, enter an initial decision granting the withdrawal. The decision shall
specify that the party requesting the withdrawal has relinquished the right
to take action against the other party or parties or to defend against the
action of the other party or parties and shall contain an appropriate disposi-
tion of the case.

(c) After commencement of testimony at the evidentiary hearing, a request
for withdrawal shall be made by motion pursuant to N.J.A.C. 1:1-11.1 et
seq. and shall set forth the reason for the withdrawal. Upon receipt of the
motion, the judge shall determine whether to permit the withdrawal and may
deny withdrawal by order under N.J.A.C. 1:1-13.9 or issue an initial decision
approving the withdrawal in accordance with N.J.A.C. 1:1-18.2(b).

[(®)] (d) Upon [notification of] entry of a decision approving a
withdrawal, the Clerk shall [include in the case file the fact of withdrawal
and shall] return the matter to the agency [for any further agency action
permitted by statute].
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[(c)] (e) After a decision approving withdrawal has been entered, [the
Clerk has returned the matter to the agency,] a party shall address to
the agency head any motion to reopen a withdrawn case.

SUBCHAPTER 19. REPRESENTATION

[1:1-3.7] 1:1-19.1 [Appearance and] Representation

[(a)] A party may represent him or herself, be represented by an
attorney authorized to practice law in this State, or, subject to N.J.A.C.
[1:1-3.12] 1:1-19.4 and [N.J.A.C. 1:1-3.13] 1:1-19.5, be represented or
assisted by a non-lawyer permitted to make an appearance in a contested
case by [R.] New Jersey Court Rule R. 1:21-1(e) or by a law graduate
or student pursuant to R. 1:21-3(b).

1:1-19.2 Out-of-state attorneys; admission procedures

[(b)] (a) An attorney from any other jurnsdiction, of good standing
there, may, at the discretion of the judge, be admitted for the one occasion
to participate in the proceeding in the same manner as an attorney of
this State by complying with the following procedures:

1. An attorney authorized to practice in New Jersey, pursuant to New
Jersey [Supreme] Court Rule R. 1:21-1, may move the admission for the
one occasion of an attorney from- another jurisdiction who is in good
standing in the other state. Forms are available from the Office of Admin-
istrative Law for this purpose.

2. Each motion seeking admission for the one occasion shall be served
[in] on all parties and have attached a supporting affidavit, signed by the
out-of-state attorney, which shall state that payment has been made to
the Client’s Security Fund and Ethics Financial Committee. The affidavit
shall state how he or she satisfies each of the conditions for admission,
including good cause, set forth in R. 1:21-2(a). The out-of-state attorney
shall also agree in the affidavit to comply with the dictates of R. 1:21-2(b).

3. An annual payment made to the Client’s Security Fund and Ethics
Financial Committee shall entitle the out-of-state attorney to appear in
subsequent matters during the payment year, provided the out-of-state
attorney otherwise qualifies for admission.

4. An order granting admission shall set forth the limitations upon
admission established in R. 1:21-2(b).

5. A judge may, at any time during the proceeding and for good cause
shown, revoke permission for the attorney to appear.

1:1-19.3 Conduct of lawyers

In any case where the issue of an attorney’s ethical or professional conduct
is raised, the judge before whom the issue has been presented shall consider
the merits of the issue raised and make a ruling as to whether the attorney
may appear or continue representation in the matter. The judge may dis-
qualify an attorney from participating in a particular case when disqualifica-
tion is required by the Rules of Professional Conduct or the New Jersey
Conflict of Interest Law. If disciplinary action against the attormey is
indicated, the matter shall be referred to the appropriate disciplinary body.
[1:1-3.12] 1:1-19.4 Representation [and assistance] by non-lawyers;

authorized situations, applications, [notice of
appearance,] approval procedures|, limitations,
practice requirements]

(a) In conformity with New Jersey Court Rule R. 1:21-1(e) [of the Rules
Governing the Courts of the State of New Jersey], the following non-
lawyers may apply for permissin to represent [or assist] a party at a
contested case hearing:

1. Persons whose appearance is required by Federal law;

2. State agency employees;

3. County or municipal welfare agency employees;

4. Legal service paralegals or assistants;

5. Close corporation principals; and
. Union representatives in Civil Service cases.

(b) The non-lawyer applicants mentioned in (a) above may apply for
permission to appear by supplying the following information and by
complying with the following procedures:

1. Oral applications at the hearing may be made in [cases transmitted
to the Office of Administrative Law by the] Division of Public Welfare,
Division of Medical Assistance and Health Services and Division of Youth
and Family Services cases.

i. At the hearing, the non-lawyer applicant shall state that he or she
is not a suspended or disbarred attorney and that he or she is not receiving
a fee for the appearance.

ii. [At the hearing, the non-lawyer applicant seeking to represent a
recipient or applicant for services shall state why the Federal law requires
that his or her appearance be permitted.] At the hearing, the judge shall
determine that the non-lawyer applicant seeking to represent a recipient or
applicant for services fulfills the appearance requirements of federal law.

<))
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itl. At the hearing, the non-lawyer applicant seeking to represent a
county or municipal welfare agency shall state that he or she is an
[employee of the welfare agency,] agency staff person with knowledge of
the matter in controversy, has been assigned to represent the agency in
the case and that the county or municipal counsel is not providing
representation in the particular matter. The non-lawyer applicant shall
also state his or her position at the agency and the name, title, business
address and telephone number of his or her supervisor [and shall explain
his or her special expertise or experience in the matter].

iv. At the hearing, a non-lawyer applicant seeking to represent the
Division of Public Welfare, the Division of Medical Assistance and Health
Services or the Division of Youth and Family Services shall state how
he or she satisfies the requirements for representation set forth in (d)2i,
below.

[v. A non-lawyer applicant seeking to represent the Division of Medical
Assistance and Health Services shall comply with the requirements of (b)2
below and may not make an oral application for permission to represent
the Agency.

vi. A non-lawyer, otherwise qualified under R. 1:21-1(e) and NJ.A.C.
1:1-3.12, seeking to represent a party not specifically mentioned above
shall comply with the applicable procedures specified in (b)2 or 3 below.]

2. A written Notice of Appearance/Application on forms supplied by
the Office of Administrative Law shall be required in cases where a non-
lawyer employee seeks to represent a State agency; in Civil Service cases,
where a union representative seeks to represent a state, county or local
government employee; where a non-lawyer seeks to represent a party in a
special education hearing; where a principal seeks to represent a close
corporation, and where a non-lawyer from a legal services program seeks
to represent an indigent. A non-lawyer from a legal services program
seeking to represent a recipient or applicant for services in Division of Public
Welfare, Division of Medical Assistance and Health Services and Division
of Youth and Family Services cases may make oral application to represent
the recipient or applicant by complying with the requirements of (b)1 above.

i. [The represent a State agency, the Notice shall be signed by the non-
lawyer applicant, filed with the Clerk of the Office of Administrative Law
no later than 10 calendar days prior to the scheduled hearing date and
served on all parties. The] For non-lawyer employees seeking to represent
a state agency, the Notice shall include a statement that the non-lawyer
is an employee of the State agency he or she seeks to represent; his or
her position at the agency; his or her supervisor at the agency: his or
her supervisor’s position, business address and telephone number; and
an explanation of his or her special expertise or experience in the matter
in controversy. The Notice shall also contain a statement, signed by a
Deputy Attorney General for the State agency that the Attorney General
will not provide representation for the agency in the case.

ii. For non-lawyers from legal services programs, the Notice [of Ap-
pearance shall be signed by the non-lawyer applicant, filed with the Clerk
no later than five calendar days from receipt of the hearing notice and
served on all parties. The Notice] shall include a statement that he or
she is a paralegal or legal assistant; the name and address of the Legal
Services Program of which he or she is a part; and the name, business
address, telephone number and signed authorization of a Legal Services
attorney who supervises the applicant]; and a statement that the rep-
resented party is indigent].

iii. The non-lawyer union representative shall include in his or her Notice
a statement that he or she is an authorized representative of a labor or-
ganization; that the labor organization is the duly authorized representative
of the represented employee’s collective bargaining unit; and the name, title,
business address and telephone number of his or her supervisor.

[3. Written applications shall be made in the following cases. Such
applications may be in letter form, and shall be signed by the non-lawyer
applicant, filed with the Clerk of Office of Administrative Law no later
than [0 calendar days prior to the scheduled hearing date and served on
all parties.]

[i.] iv. In special education hearings the non-lawyer applicant shall
include in his or her [written application} Notice an explanation of how
he or she satisfies the Federal and State requirements for non-lawyer
representation.

{ii.] v. In cases where a principal seeks to represent a close corporation,
the non-lawyer applicant shall include in his or her [written application]
Notice a statement that he or she is a principal[, his or her position in
the corporation; and a copy of the incorporation papers or other papers
documenting the close nature of the corporation, describing the corpo-
ration’s activities and listing the non-lawyer as a principal.] and a descrip-
tion of the close nature of the corporation.
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fili. In Civil Service cases, where a union representative seeks to rep-
resent a state, county or local government employee, the non-lawyer
applicant shall include in his or her written application, a statement that
he or she is an authorized representative of a labor organization; that
the labor organization is the duly authorized representative of the em-
ployee’s collective bargaining unit and the name, title, business address
and telephone number of his or her supervisor.]

[4.] vi. All non-lawyer applicants [whether] filing a Notice of Appear-
ance/Application [under (b)2 above or applying in writing for permission
to represent a party in a contested case] shall state in the Notice [or in
the written or oral application] that he or she is not a disbarred or
suspended attorney and is not receiving a fee for the appearance.

vii. The Notice of Appearance/Application must be signed by the non-
lawyer applicant. Notices shall be filed with the Clerk and served on all
parties no later than 10 days prior to the scheduled hearing date.

[(c)] viii. [Upon receiving a timely Notice of Appearance or written
application by a non-lawyer seeking permission to represent a party in
a contested case, the Clerk shall review the Notice or application.] The
Clerk may require the applicant to supply additional information or
explanation of the items specified [in (b)2 and 3] above as applicable,
or may require the applicant to supply evidence of the statements con-
tained in the [the applicant’s] receipt of the Notice, the non-lawyer's
[application] request to appear at the hearing shall be deemed approved.
When the Clerk believes that [an application] a Notice presents a signifi-
cant legal issue relating to representation rights, the Clerk will notify the
parties that the presiding judge will determine the matter at or before
the hearing.

[(d) In order to simplify and expedite the application process, a State
agency, a legal services program or labor organization may submit to
the Clerk permanent written applications upon forms supplied by the
Office of Administrative Law for those non-lawyers who qualify under
N.J.A.C. 1:1-3.12 and who will regularly appear at hearings. Thereafter,
upon being assigned to represent a party in a particular case, the non-
lawyer representative shall promptly notify the other party and the Clerk
of the Office of Administrative Law of his or her appearance and include
in the notification the following:

1. Non-lawyer representatives of State agencies shall be required to
state that the Attorney General’s office has declined representation in the
case.

2. Non-lawyer union representatives shall be required to state that the
labor organization is the duly authorized representative of the represented
employee’s collective bargaining unit.

3. Non-lawyers from legal services programs shall be required to state
that the represented party qualifies for legal services.]
1:1-19.5 Conduct of non-lawyer representatives; limitations on practice

[(e)] (a) The presiding judge, unless precluded by Federal law, may
determine (after being assigned to the case and] at any time during the
proceeding that a specific case is not appropriate for representation by
a non-lawyer representative. The judge’s determination may be based
either on the lack of appropriate experience or expertise of the particular
non-lawyer representative, or the complexity of the legal issues or other
factors which make the particular case inappropriate for a non-lawyer
representative. The judge shall implement a determination to preclude
non-lawyer representation by informing the parties of the decision and
the reasons therefor[e]. With respect to a county, local or state agency
or a close corporation, the judge may require the party to obtain legal
representation. With respect to an individual, the judge may require the
individual either to obtain a new non-lawyer, to represent himself or
herself or to obtain legal representation.

[(f)] (b) The presiding judge may revoke any non-lawyer’s right to
appear in a case if and when the judge determines that a material state-
ment is incorrect in any Notice of Appearance/Application or in any
[written or] oral apptication by a non-lawyer [or party concerning rep-
resentation or assistance by the non-lawyer].

[(g)] (¢) Non-lawyer representatives [and assistants] shall be subject to
the [Rules of Practice of the Office of Administrative Law and to) Uni-
form Administrative Procedure Rules, including the sanctions provided in
N.JA.C. {1:1-3.5]] 1:1-13.4. A non-lawyer may not be precluded from
providing representational services solely because the non-lawyer is also
appearing as a witness in the matter. If the judge determines that an
incorrect statement in an oral [or written] application or Notice of Ap-
pearance/Application was an intentional misstatement, or that the non-
lawyer representative has unreasonably failed to comply with any order
of a judge or with any requirement of this chapter, the judge may impose
the sanctions provided under N.J.A.C. [1:1-3.5] 1:1-13.4, which may
include:
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1. In the case of a State, county or local agency employee, reporting
any inappropriate behavior to the agency for possible disciplinary action:

2. A determination by the presiding judge that the non-lawyer represen-
tative shall be excluded from a particular hearing; and,

3. A recommendation by the presiding judge to the [Director of the
Office of Administrative Law] agency head that a particular non-lawyer
representative be permanently excluded from administrative hearings
before that agency.

{(h)] (d) In general, a non-lawyer representative [or assistant] shall be
permitted at the hearing to submit evidence, speak for the party, make
oral arguments, and conduct direct examinations and cross-examinations
of witnesses.

1. In the interest of a full, fair, orderly and speedy hearing, the judge
may at any time condition, limit or delineate the type or extent of
representation [or assistance] which may be rendered by a non-lawyer.
Conditions or limits may include:

i. Requiring any examination and cross-examination by the non-lawyer
to be conducted through the judge:

il. Requiring questions from the non-lawyer to be presented to the judge
prior to asking;

iii. Requiring the party to speak for him or herself; or

iv. Revoking the right of the non-lawyer to appear if the judge finds
that the proceedings are being unreasonably disrupted or unduly delayed
because of the non-lawyer’s participation.

[1:1-3.13] 1:1-19.6 Appearance without representation: State agencies or
county or municipal welfare agencies

(a) In those cases where a State agency or a county or municipal welfare
agency does not send a representative who has been approved under
N.J.AC. [1:1-3.12] 1:1-19.4 to a hearing, but merely rests its case on
papers and/or on witnesses presented to the judge:

|. The State agency shall include in the transmittal form a statement
which verifies the agency’s intention to proceed without a representative
qualified under N.J.A.C. [1:1-3.12] 1:1-19.4 and lists the papers and/or
witnesses upon which the agency intends to rely.

2. The judge shall, where appropriate, accept into the hearing record
the agency’s papers and/or the witnesses’ testimony. [n the interests of
developing a full hearing record of the dispute, the judge may, where
appropriate, permit a witness who does not qualify as an agency represen-
tative, under N.J.A.C. (1:1-3.12,] 1:1-19.4, to ask questions through the
judge, make statements in response to other witnesses’ testimony, or to
offer documents in his or her own name. However, the judge need not
permit a witness who does not qualify as an agency representative under
these rules to conduct the examination or cross-examination of witnesses.

SUBCHAPTER 20. MEDIATION BY THE OFFICE OF
ADMINISTRATIVE LAW

1:1-20.1 Conduct of mediation

(a) Mediation shall be conducted in accordance with the following
procedures;

1. All parties to the mediation shall make available for the mediation
a person who has authority to bind the party to a mediated settlement.

2. The Office of Administrative Law shall supply the parties with a list
containing not less than six administrative law judges (ALJs) as suggested
mediators. Each party may strike two ALJs from the list and the Office
of Administrative Law will not assign any ALJ who has been striken from
the list to conduct the mediation. The Office of Administrative Law shall
notify the parties of the assigned mediator.

3. All parties must agree in writing to the following:

i. Not to use any information gained solely from the mediation in any
subsequent proceeding;

ii. Not to subpoena the mediator for any subsequent proceedings;

iii. Not to disclose to any subsequently assigned ALJ the content of the
mediation discussion;

iv. To mediate in good faith; and

v. That any agreement of the parties derived from the mediation shall
be binding on the parties and will have the effect of a contract in subsequent
proceedings.

4. The mediator shall, within 10 days of assignment, schedule a mediation
at a convenient time and location.

5. If any party fails to appear at the mediation, without explanation being
provided for the nonappearance, the mediator shall return the matter to the
Clerk for scheduling a hearing and, where appropriate, may consider sanc-
tions under N.J.A.C. 1:1-13.4

6. The mediator may at any time return the matter to the Clerk and
request that a hearing be scheduled before another judge.

(CITE 18 N.J.R. 753)
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7. No particular form of mediation is required. The structure of the
mediation shall be tailored to the needs of the particular dispute. Where
helpful, parties may be permitted to present any documents, exhibits, testi-
mony or other evidence which would aid in the attainment of a mediated
settlement.

(b) In no event shall mediation efforts continue beyond thirty days from
the date of the first scheduled meditation unless this time limit is extended
by agreement of all the parties.

1:1-20.2 Conclusion of mediation

(a) If the transmitting agency is a party to the mediation, successful
mediation shall be concluded by a settlement agreement,

(b) If the transmitting agency is not a party, successful mediation shall
be concluded by initial decision.

(¢) If mediation does not result in agreement, the matter shall be returned
to the Clerk for scheduling appropriate subsequent proceedings.

SUBCHAPTER 21. UNCONTESTED CASES IN THE OFFICE OF
ADMINISTRATIVE LAW

1:1-21.1 Transmission to the Office of Administrative Law

(a) Any agency head may request under N.J.S.A. 52:14F-5(0) the assign-
ment of an administrative law judge to conduct an uncontested case, includ-
ing rule making and investigatory hearings. Public or investigatory hearings
conducted pursuant to a rulemaking shall proceed in accordance with
N.J.S.A. 52:14B-4(g). The agency head may make such a request by letter
and by completing the applicable portions of an N.J.A.C. 1:1-7.2 transmittal
form.

(b) The letter of request and transmittal form shall be filed with the Clerk
of the Office of Administrative Law, together with any attachments, after
all pleadings and notice requirements have been concluded.

1:1-21.2  Discovery

(a) Unless other discovery arrangements are requested by the transmitting
agency and agreed to by the Director of the Office of Administrative law,
discovery in uncontested cases shall consist of the following:

1. If an agency or a county/local governmental entity is a party to an
uncontested case hearing, and the subject of the case is the county/local
entity’s or agency’s action, proposed action or refusal to act, a party shall
be permitted to review the entity’s or agency’s relevant file or files on the
matter. Copies of any document in the file or files shall be provided to the
party upon the party’s request and for a reasonable copying charge. The
agency or county/local entity may refuse to disclose any document subject
to a bona fide claim of privilege.

2. If the subject of an uncontested case hearing is not a county/local
entity’s or agency’s action, proposed action or refusal to act, each party
shall provide each other party copies of any documents and a list with names,
addresses and telephone numbers of any witnesses including experts which
the party intends to introduce at the hearing. A summary of the testimony
expected to be provided by each witness shall be included. These items shali
be exchanged at least five days prior to the hearing, unless the judge
determines that the information could not reasonably have been disclosed
within that time.

{b) Any discovery other than that permitted in (a)l. and 2. above shall
be by motion to the judge and for good cause shown.

(c) The hearing date shall not be adjourned to permit discovery.

1:1-21.3  Representation
In uncontested cases conducted by the Office of Administrative Law,
representation shall not be regulated by N.J.A.C. 1:1-19.1 et seq.

1:1-21.4 Conduct of uncontested cases

(a) Unless other arrangements are requested by the transmitting agency
and agreed to by the Director of the Office of Administrative Law, un-
contested cases shall proceed in the following manner:

1. Uncontested cases shall begin with the judge reading the case title and
the docket number, asking the representatives or parties present to state
their names for the record and stating briefly the matter in dispute. The
judge shall also, unless all parties are represented by counsel or otherwise
familiar with the procedures, state the procedural rules for the hearing. The
judge may also permit any stipulations, settlement agreements or consent
orders entered into by any of the parties prior to the hearing to be entered
into the record.

2. In a sequence determined by the judge, each party to the proceeding
shall be permitted to make a presentation setting forth the factual and/or
legal basis for its position. When the parties are disputing the facts, the
judge shall administer an oath to any party who wishes to make a presen-
tation. The judge may also permit the parties to ask questions, either at
the conclusion of each presentation or at the conclusion of all presentations,
in the manner and to the extent that he or she determines most suitable.
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3. Subject to a bona fide claim of privilege, documents or other tangible
items or the written statements of an individual may be entered into the
record if they are helpful to an understanding of the situation.

4. No rules of evidence apply to these proceedings.

5. Proposed findings of fact, conclusions of law, briefs, forms of order
or other dispositions may be submitted prior to the beginning of the hearing.
Such documents may not be accepted thereafter, nor required of the parties
at any time unless all parties agree to provide such submissions and the
time for issuing the judge’s report is not extended.

6. The proceeding shall be deemed concluded on the date the judge
determines that no further presentations under (2) above shall be necessary.
1:1-21.5 Report

(a) In uncontested cases, the judge shall issue a report which shall deal
with each issue presented. The report shall explain the subject matter of
the proceeding and the position of each party, shall recommend a course
of action and shall set forth the factual or legal basis for the recommen-
dation.

(b) The report may be rendered in writing or orally en the record at the
hearing before the parties. If the report is rendered orally, it shail be
transcribed and filed with the agency head and mailed to the parties.

(c) The report shall be issued within 45 days after the hearing is concluded
unless expedition is required.
1:1-21.6 Exceptions and cross-exceptions

In uncontested cases exceptions and cross-exceptions shall not be per-
mitted.
1:1-21.7 Extensions

Requests for an extension of any time limit associated with an uncontested
case shall be taken to the transmitting agency head.

CHAPTERS 2. THROUGH 6. (RESERVED)

CHAPTER 6A
SPECIAL EDUCATION PROGRAM

SUBCHAPTER 1. APPLICABILITY
(No change.)

SUBCHAPTER 2. COMMENCEMENT OF MATTER
1:6A-2.1 Commencement of matter by a board of education, public
agency, parent or guardian; notice of action

(No change.)
1:6A-2.2 Hearing request by parent, guardian, board of education or

public agency

(a) (No change.)

(b) When a board or public agency has failed to issue a notice of action
pursuant to N.J.A.C. 1:6A-2.1(a)2, and a parent or guardian has re-
quested a hearing, the board or public agency shall issue a notice no later
than five days from receiving notice of the hearing request. In addition
the board may be subject to appropriate sanctions under N.J.A.C.
[1:1-3.5.] 1:1-13.7

(e)-(e) (No change.)

SUBCHAPTER 3. EMERGENCY RELIEF, SETTLEMENT AND
SCHEDULING OF HEARING

(No change.)

SUBCHAPTER 4. HEARING

1:6A-4.1 Procedures for hearing

(No change.)
1:6A-4.2 Representation

(a) (No change.)

(b) A non-lawyer seeking to represent a party shall comply with the
application process contained in N.J.A.C. [1:1-3.12] 1:1-19.4 and shall
be bound by the {approval procedures,] limitations and practice require-
ments contained [therein.] in NJ.A.C. 1:1-19.5.
1:6A-4.3 Interpreters

(No change.)
1:6A-4.4 Independent educational evaluation

(a)-(b) (No change.)

[1:6A-4.5 Presumption of authenticity

(a) The authentication requirements and criteria in N.J.A.C. 1:1-15.9

shall not apply in a special education hearing.
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(b) Any writing offered into evidence which has been disclosed to each
other party at least five days prior to the hearing shall be presumed to
be authentic.

(c) At the hearing, either a party or the judge may raise questions of
authenticity.

(d) Where a genuine question of authenticity is raised at hearing, the
judge may require some authentication of the questioned document. For
these purposes, the judge may accept a submission of proof, in the form
of an affidavit, certified document or other similar proof, no later than
10 days from the date of the hearing.]

SUBCHAPTER 5. DECISION AND APPEAL
(No change.)

CHAPTER 7
DEPARTMENT OF ENVIRONMENTAL PROTECTION
EMERGENCY WATER SUPPLY ALLOCATION PLAN CASES

SUBCHAPTER I. APPLICABILITY
1:7-1.1 Applicability

The rules in this chapter shall apply to hearings arising under N.J.A.C.
7:19A-1.1 et seq. concerning the denial of an application for a hardship
exemption from water rationing or the ban on adjustable water uses. [To
the extent that these Rules of Special Applicability are inconsistent with
the Uniform Administrative Procedure Rules (UAPR) contained in
N.J.A.C. 1:1-1.1 et seq., these rules shall apply.]

SUBCHAPTER 2. THROUGH SUBCHAPTER 6. (Delete entire text.)

SUBCHAPTER 2. PRETRANSMISSION SETTLEMENT EFFORTS

1:7-2.1 Agency conference; failure to reach settlement

(a) In a case dealing with an application for a hardship exemption from
water rationing or the ban on adjustable water uses, the Department of
Environmental Protection (DEP) shall attempt to settle the dispute through
appropriate conferences within 30 days of receiving a hearing request.

(b) If settlement is not reached, the parties shall use the conference to
prepare issues and evidence for the hearing, and to determine any discovery
needs.

(¢) At or immediately after the conference, DEP shall supply the appli-
cant with any materials requested pursuant to N.J.A.C. 1:7A4.1 (Dis-
covery).

(d) If settlement is not reached, DEP shall transmit the case to the Office
of Administrative Law, including all documents upon which the Water
Emergency Task Force based its decision to deny the hardship exemption.

SUBCHAPTER 3. CERTIFICATION
1:7-3.1 Certification

(a) The applicant may return a completed certification to the Clerk
pursuant to N.J.A.C. 1:1-13.8.

(b) The certification shall explain why the exemption is necessary to avoid
extraordinary hardship and why no reasonable alternative exists other than
to grant the exemption.

SUBCHAPTER 4. DISCOVERY
1:7-4.1 Discovery

(a) Discovery shall be limited to the records of DEP including all docu-
ments relied upon by the Water Emergency Task Force with respect to the
case.

(b) DEP shall supply the applicant with a copy of all discovery at or
forthwith after the settlement conference.

SUBCHAPTER 5. IN-PERSON AND TELEPHONE HEARINGS

1:7-5.1 [In-person hearings; telephone hearings

If an in-person or telephone hearing is held, as provided by N.J.A.C.
1:1-13.8, such proceeding shall be conducted pursuant to the Uniform Ad-
ministrative Procedure Rules at N.J.A.C. 1:1-1 et seq.

CHAPTERS 8. AND 9. (RESERVED)

CHAPTER 10
PUBLIC WELFARE HEARINGS

SUBCHAPTER 1. APPLICABILITY
(No change.)
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SUBCHAPTER 2. (RESERVED)
SUBCHAPTER 3. (RESERVED)
SUBCHAPTER 4. (RESERVED)
SUBCHAPTER 5. (RESERVED)
SUBCHAPTER 6. (RESERVED)
SUBCHAPTER 7. (RESERVED)

SUBCHAPTER 8. [HEARINGS]SCHEDULING; CLERK’S
NOTICES; ADJOURNMENTS

(No change.)

SUBCHAPTER [l11.] 9. DISCOVERY

[1:10-11.1]1:106-9.1 Discovery
{No change.)

SUBCHAPTER 10. (RESERVED)

SUBCHAPTER [9.] 11. CONTINUED ELIGIBILITY;
EMERGENCY FAIR HEARINGS
[1:10-9.1]1:10-11.1 Eligibility for continued benefits in food stamp cases
(No change.)
[1:10-9.2]1:10-11.2 Emergency fair hearings in AFDC or General
Assistance cases
(No change.)

SUBCHAPTER 12. (RESERVED)

SUBCHAPTER [3.] 13. CONDUCT OF CONTESTED CASES

[1:10-3.1]1:10-13.1 Representation at hearing

(a) An applicant or recipient may appear at a proceeding without legal
representation or may be represented by an attorney or by a relative,
friend or other spokesperson pursuant to the procedures set forth in
NJAC. [1:1-3.12]] 1:3-194.; 7 C.F.R. 273.15(cx4); 45 C.F.R.
205.10(a)(3)ii), 7 C.F.R. 273.15(d)3)ii}D); 7 C.F.R. 273.15(pX2).
[1:10-3.2]1:10-13.2 Attendance at hearing

(No change.)

SUBCHAPTER 14. (RESERVED)
SUBCHAPTER 15. (RESERVED)
SUBCHAPTER 16. (RESERVED)

SUBCHAPTER [16.] 17. DECISIONS

[1:10-16.1]1:10-17.1 Initial decisions (other than emergency hearing
matters)

(No change.)
[1:10-16.2]1:10-17.2 Exceptions

If the parties wish to take exception to the initial decision, such excep-
tion must be submitted in written form to the Clerk of the OAL, the
Director of the DPW and to all parties. The exceptions must be received
by the DPW no later than five business days after receipt of the initial
decision. No replies and cross-exceptions shall be permitted.

SUBCHAPTER [17.] 18. SETTLEMENTS

[1:10-17.1]1:10-18.1 Division of Public Welfare settlements
(No change.)

CHAPTER 10A
DEPARTMENT OF CORRECTIONS
INMATE DISCIPLINE CASES

SUBCHAPTER t. APPLICABILITY
{(No change.)

SUBCHAPTER 2. DEFINITIONS
(No change.)

SUBCHAPTER 3. THROUGH SUBCHAPTER 6. (RESERVED)

(CITE 18 N.J.R. 755)
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SUBCHAPTER 7. FILING AND TRANSMISSION

1:10A-7.1 Transmission of discipline cases by the Department of
Corrections to the Office of Administrative Law

(a) The Department shall attach to a completed transmittal form,
described in N.J.A.C. [1:1-5.2(a)] 1:1-7.2(a), a copy of the change, the
hearing officer’s and superintendent’s adjudications, the inmate’s appeal
to the superintendent containing exceptions to the hearing officer’s ad-
judication and any documents relating to an application for a stay of
administrative sanctions.

(b) In addition to the information required by N.J.A.C. [1:1-5.2(a)]
1:1-7.2(a), the Department shall ensure that the transmittal provides the
names and addresses of the inmate’s representative and the super-
intendent’s representative, if known; and the current location of the
inmate.

SUBCHAPTER 8. SCHEDULING(:]; CLERK’S NOTICES
(No change.)

SUBCHAPTER 9. DISCOVERY
(No change.)

SUBCHAPTER 10. SUBPOENAS
(No change.)

SUBCHAPTER 11. MOTIONS
(No change.)

SUBCHAPTER 12. PREHEARING CONFERENCES AND
PROCEDURES

(No change.)

SUBCHAPTER 13. CONDUCT OF CASES

t:10A-13.1 De novo hearings
(No change.)

1:10A-13.2 Closed hearings
{No change.)

1:10A-13.3 Sealing the record
(No change.)

1:10A-13.4 Verbatim record of proceedings; sound recording;
requesting transcript

(No change.)
1:10A-13.5 Representation; entry of appearance

(a) The inmate may represent him or herself or may be represented
by an attorney authorized to practice law in this State, including a Public
Defender, or by a law student pursuant to R. 1:21-3[(c)] (b). The super-
intendent may be represented pursuant to N.J.A.C. {1:1-3.12(a)2]
1:1-19.4(a)2. or by a Deputy Attorney General or by a law assistant
pursuant to R. 1:21-3[(c)](b).

{b) (No change.)

1:10A-13.6 Failure to appear
{(No change.)

SUBCHAPTER 14. EVIDENCE
(No change.)

SUBCHAPTER 15. AND SUBCHAPTER 16. (RESERVED)

SUBCHAPTER 17. DECISION
(No change.)

SUBCHAPTER 18. (RESERVED)

CHAPTER 1|1
INSURANCE FILING HEARINGS

SUBCHAPTER |. APPLICABILITY
(No change.)

SUBCHAPTERS 2. THROUGH [14.] 13. (RESERVED)

SUBCHAPTER [15.] 14. EVIDENCE

[1:11-15.1]1:11-14.1 Evidence
(a)-(b) (No change.)
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(c) All written testimony which meets the requirements of NJ.A.C.
{1:1-15.1] 1:1-14.1 et seq. shall be admissible. Parties may object to the
admissibility of the written testimony at the evidentiary hearing. When
the prefiled testimony of a witness is admitted into evidence, the witness
shall be made available and subject to cross-examination.

(d) (No change.)

SUBCHAPTERS [16. AND] 15. THROUGH 17. (RESERVED)
CHAPTER 12 (RESERVED)

[CHAPTER 2
RULES FOR SUMMARY PROCEEDINGS]

(Delete Entire Text of Chapter 2)

CHAPTER 13
DIVISION OF MOTOR VEHICLES
EXCESSIVE POINTS AND SURCHARGE CASES

SUBCHAPTER 1. APPLICABILITY
1:13-1.1 Applicability; scope

(a) The rules in this chapter shall apply to hearings arising from Division
of Motor Vehicles (DMYV) cases involving:

1. Disciplinary actions, other than license revocations, for accumulating
excessive points; and

2. Proposed license suspensions for failure to pay a surcharge under the
New Jersey Merit Rating Plan,

SUBCHAPTER 2. PRETRANSMISSION SETTLEMENT EFFORTS

1:13-2.1 Agency conference; failure to reach settlement

(a) In a case dealing with excessive points or a surcharge, DMV shall
attempt to settle the dispute through a conference with the licensee. In
surcharge cases, agency conferences are conducted pursvant to N.J.A.C.
13:19-12.3 through 12.9.

(b) If settlement is not reached, the parties shall use the conference to
prepare the issues and evidence for the hearing, including:

1. Ascertaining whether the licensee disputes any facts recorded on the
licensee’s record abstract issued by DMV, and, if so, which facts and on
what basis;

2. Ascertaining whether the licensee disputes the severity of the action
proposed by DMV, and, if so, on what basis;

3. Ascertaining any discovery needs of the licensee; and

4. Ascertaining in excessive points cases whether the licensee is entitled
to a time credit and, if so, the length thereof.

(c) At or forthwith after the conference, DMV shall supply the licensee
with any material requested pursuant to N.J.A.C. 1:13-4.1 (Discovery), or
any other appropriate documents.

(d) If settlement is not reached, DMV shall transmit the case to the
Office of Administrative Law, including the documents set forth in N.J.A.C.
1:13-5.1(b) and (c).

SUBCHAPTER 3. CERTIFICATION
1:13-3.1 Certification

(a) The licensee may return a completed certification to the Clerk
pursuant to N.J.A.C. 1:1-13.8.

(b) In excessive points cases, the licensee shall indicate in the certification
whether he or she disputes the facts recorded on the licensee’s driving
abstract issued by DMV or disputes the severity of the sanction proposed
by DMV, or both, or wants to raise any other relevant issues.

(c) In surcharge cases, the licensee shall explain in the certification why
the surcharge is not required or inaccurately calculated.

SUBCHAPTER 4. DISCOVERY

1:13-4.1 Discovery

(a) Discovery shall be limited to the records of DMV with respect to
the case. The records shall include a certified copy of the licensee’s driving
record abstract, relevant notices and orders of suspension, and certified proof
of relevant mailings to the licensee. In surcharge cases, when the licensee
is contesting the validity of any conviction or administrative suspension
entered on the surcharge bill, the records shall also include any documentary
evidence in the possession of DMV which supports the contested entry.

(b) DMY shall supply the licensee with a copy of the records set forth
in N.J.A.C. 1:134.1(a).
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(c) The licensee may make any discovery request either as part of the
licensee’s request to DMV for a hearing or at any pretransmission con-
ference conducted by DMV,

SUBCHAPTER 5. IN-PERSON AND TELEPHONE HEARINGS
1:13-5.1 In-person hearings; telephone hearings

(a) If an in-person or telephone hearing is held, as provided by N.J.A.C.
1:1-13.8, such proceeding will be a summary hearing without any personal
appearance by a DMV representative.

(b) In excessive points cases, DMV’s case will be based on the licensee’s
driving record, the prehearing conference report, relevant notices and orders
of suspension, certified proof of relevant mailings to the licensee, and any
other documentary evidence or legal briefs necessary.

(c) In surcharge cases, DMV’s case will be based on the documents in
(b) above, and shall also include the surcharge bill and, if the licensee is
contesting the validity of any conviction or administrative suspension entered
on the surcharge bill, documentary evidence in the possession of DMV which
supports the contested entry.

CHAPTERS 14. THROUGH 19. (RESERVED)

CHAPTER 20
[RULES OF SPECIAL APPLICABILITY FOR] HEARINGS
BEFORE THE PUBLIC EMPLOYMENT RELATIONS APPEAL
BOARD

SUBCHAPTER 1. APPLICABILITY AND DEFINITIONS
(No change.)

SUBCHAPTER 2. DEFINITIONS

[1:20-1.2]1:20-2.1 Definitions
(No change.)

SUBCHAPTER [2.] 3. COMMENCEMENT OF PROCEEDING
[1:20-2.1]1:20-3.1 Commencement of proceeding before the Appeal

Board
(No change.)
[1:20-2.2]1:20-3.2 Who may commence a proceeding before the Appeal
Board

(No change.)
SUBCHAPTER 4. (RESERVED)

SUBCHAPTER [4.] 5. [TIME FOR FILING OF PETITION AND
ANSWER] PLEADINGS
[1:20-4.1]1:20-5.1 Time for filing of petition; exhaustion of demand and
return system
(No change.)
[1:20-4.2]1:20-5.2 Time for filing answer
(No change.)

[SUBCHAPTER 6. PETITION AND ANSWER]
[1:20-6.1]1:20-5.3 Contents of petition
(a)-(c) (No change.)
(d) The petition shall constitute the first pleading for the purposes of
N.J.A.C. [1:1-6.2] 1:1-5.2.
[1:20-6.2]1:20-5.4 Contents of answer
(No change.)

SUBCHAPTER [7.] 6. SERVICE, FILING AND POSTING OF
PETITION
[1:20-7.1]1:20-6.1 Filing of petition and copies
(No change.)
[1:20-7.2]1:20-6.2 Service of petition upon majority representative
(No change.)
[1:20-7.3]1:20-6.3 Petition to public employer
(No change.)
[1:20-7.4]1:20-6.4 Filing of answer and copies
(a) (No change.)
(b) The respondent shall file two copies of the documents required by
N.J.A.C. [1:20-6.2(c).] 1:20-5.4(c).
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[1:20-7.5] 1:20-6.5 Service of answer upon petitioner

Upon filing the answer, the respondent shall serve a copy of the answer
and of the documents required by N.J.A.C. [1:20-6.2(c)] 1:20-5.4(¢c) upon
the petitioner. The respondent shall file proof of service with the Appeal
Board.

SUBCHAPTER [5.] 7. TRANSMISSION OF CASES
[1:20-5.1]1:20-7.1 Transmission of cases to the Office of Administrative
Law
In addition to the completed transmittal form, two copies of the peti-
tion and answer, and other papers required by N.J.A.C. [1:1-5,] 1:1-7.2,
the Appeal Board shall transmit to the Office of Administrative Law
copies of the parties’ proof of service of the petition and answer.

SUBCHAPTER 8. NOTICES

1:20-8.1 Notice of filing; employer posting

(a) In addition to the requirements of N.J.A.C. [1:1-5.2(d),] 1:1-8.3(a),
a copy of the notice of filing shall be sent by the Office of Administrative
Law to the public employer of the petitioner.

(b) (No change.)

SUBCHAPTERS 9- {14] 12. (RESERVED)

SUBCHAPTER [3.] 13. CONDUCT OF HEARING
[1:20-3.1] 1:20-13.1 Nature of hearing
The hearing shall be a plenary de novo proceeding.

[1:20-3.2]1:20-13.2 Burden of proof
(No change.)

SUBCHAPTER [15.] 14. EVIDENCE

[1:20-15.1]1:20-14.1 Evidence of demand and return proceedings
The record, or any portion of it, developed at the demand and return

system proceeding may be introduced as evidence by either party, subject

to the general rules of evidence contained in N.J.LA.C. [1:1-15.] 1:1-14,

SUBCHAPTERS 15-16 (RESERVED)

SUBCHAPTER [16.] 17. CONCLUSION OF HEARING
[1:20-16.1] 1:20-17.1 Oral argument on exceptions
(No change.)

[1:20-16.2]1:20-17.2 Motion to reopen
(No change.)

CHAPTER 21
TRADE SECRET CLAIMS

SUBCHAPTER 1. APPLICABILITY
(No change.)

SUBCHAPTER 2. (RESERVED)

SUBCHAPTER 3. CONDUCT OF TRADE SECRET CASES

1:21-3.1 Sound recordings; safeguarding the case file and sound
recordings; preparation of transcripts

(No change.)
1:21-3.2 Sealing the record

(No change.)
1:21-3.3 Exceptions to the public hearing policy

When necessary to prevent the trade secret from being disclosed
without authorization, the judge may make an exception to the public
hearing requirements of N.J.A.C. [1:1-3.1] 1:13.1 and he or she may close
the hearing, or any part thereof, and exclude witnesses, or, if necessary,
parties from portions of the hearing.

SUBCHAPTER 4. (RESERVED)

SUBCHAPTER 5. TRANSMISSION OF CASES TO THE OFFICE
OF ADMINISTRATIVE LAW

1:21-5.1 Transmission of cases; the trade secret documentation or
information
Whether the case is transmitted to the Office of Administrative Law,
under NJ.A.C. [1:1-5.2]) 1:1-7.2, by the Department of Environmental
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Protection or the Department of Health, any information or documenta-
tion which reveals the trade secret shall not be transmitted with the case
file.
1:21-5.2 Custody of the trade secret information or documentation; no
copying
(No change.)

SUBCHAPTER 6. THROUGH SUBCHAPTER 8. (RESERVED)

SUBCHAPTER 9. MOTIONS
(No change.)

SUBCHAPTER 10. (RESERVED)

SUBCHAPTER 11. DISCOVERY
(No change.)

SUBCHAPTER 12. THROUGH 15. (RESERVED)

SUBCHAPTER 6. INITIAL DECISIONS AND RETURNING
THE CASE TO THE TRANSMITTING
AGENCY
(No change.)

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Barrier-Free Subcode
Exceptions to UCC

Proposed Amendment: N.J.A.C. 5:23-3.2
Proposed New Rules: N.J.A.C. 5:23-7

Authorized By: Leonard S. Coleman, Jr., Commissioner,
Department of Community Affairs.

Authority: N.J.S.A. 52:27D-123.

Proposal Number: PRN 1986-115.

A public hearing on the proposed subcode will be held at 10:00
A.M. on May 19, 1986 at the New Jersey State Library for the
Blind and Handicapped, 2300 Stuyvesant Ave., Trenton, New
Jersey.

Submit comments by May 21, 1986 to:

Michael L. Ticktin, Esq.
Administrative Practice Officer
Division of Housing and Development
CN 804

Trenton, New Jersey 08625

AGENCY NOTE: There are 73 diagrams not published herein which
are part of this proposal. Because these figures are not deemed to be
essential to conveying the requirements of the subcode, they have not
been included. The diagrams do, however, serve to illustrate the subcode
requirements and may be helpful to understanding the proposed regu-
lations. To obtain copies of these figures, please send a written request
to the following address:

Department of Community Affairs

Bureau of Construction Code Enforcement
1333 Brunswick Circle

CN 805

Trenton, New Jersey 08625

Copies of these diagrams are also available at the following locations:

Bureau of Construction Code Enforcement
Northern Regional Office

200 Main Street

Glen Gardner, NJ 08826

Bureau of Construction Code Enforcement
Southern Regional Office

301 East Black Horse Pike

Unit 7

Williamstown, NJ 08094 J

The agency proposal follows:
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Summary

The proposed barrier-free subcode is intended to replace the Barrier-
Free Design Regulations formerly issued by the Department of Treasury
as part of Title 17 of the New Jersey Administrative Code (see N.J.A.C.
17:19A).

The proposed subcode is intended to apply to buildings in the assembly,
business, educational, factory and industrial, mercantile, residential and
storage use groups, with certain exceptions. These exceptions include
residences with four or fewer dwellings units, units in multi-family struc-
tures which have individual entrances and which are offered for sale,
mechanical and incidental storage spaces, certain mezzanines and
balconies and certain alterations to historic buildings.

The subcode establishes standards for construction and alteration of
buildings and structures in order to make them accessible to persons who
are physically handicapped or aged. Included are standards for site design
(for example, parking lots) necessary to make buildings or structures
accessible.

Economic Impact

The principal changes which will result from the adoption of the new
barrier-free subcode are: the inclusion of the concept of adaptable dwell-
ing units for the R-2/R-3 Use Groups which will require the construction
of dwelling units which may be altered for use by residents with varying
degrees of disability. Buildings or projects with five or more dwelling units
will be covered by the barrier-free requirements unless each dwelling unit
has a separate entrance and is offered for sale. Also, recreational facilities
for which approval under the Uniform Construction Code is required
will have to meet barrier-free requirements. These changes will result in
added costs to the affected property owners which will, of course, vary
greatly depending on the size and nature of the particular construction
project.

Social Impact
By expanding the range of buildings and facilities accessible to handi-
capped people, the propased subcode will enhance their ability to partici-
pate more fully in society. The proposed subcode will provide handi-
capped people the ability to enjoy housing, employment and recreational
opportunities that would not otherwise have been available to them.

Full text of the proposed amendment follows (deletions shown in
brackets [thus]).

5:23-3.2 Matter covered: exceptions

(a) (No change.)

(b) Rules concerning exceptions are:

[1. Public school facilities shall be in accordance with “Schoolhouse
Guide” adopted pursuant to Title 18A of the New Jersey Statutes.

i. The Department of Education shall annually update its rules and
regulations concerning public school facilities for the purpose of, insofar
as appropriate for such facilitics, making them conform with State Uni-
form Construction Code. Such updating shall be undertaken in consul-
tation with the commissioner. Within three years from the effective date
of this act, the Department of Education and commissioner shall submit
to the Legislature reports on the extent to which the Department of
Education’s rules and regulations have been brought into conformity with
the code, and identifying problems still outstanding for purposes of
applying the provision of the code to all public school facilities.]

Renumber 2.-3. and 1.-2. (No change in text.)

[4. Facilities for the physically handicapped shall be provided in ac-
cordance with **Barrier-Free Design Regulations™ adopted pursuant to
Title 17 of the New Jersey Administrative Code.]

Full text of the proposed new rule follows.
SUBCHAPTER 7. BARRIER-FREE SUBCODE

5:23-7.1 Intent and purpose

This subchapter shall be interpreted to mandate access for the physi-
cally handicapped and aged whether they be in the status of occupant,
employee, consumer, student, spectator, participant, or visitor.
5:23-7.2 Scope and Applicability

(a) The provisions of this subchapter shall apply to all buildings,
building sites, and portions thereof unless exempted by N.J.A.C. 5:23-7.3
in Use Groups A, B, E, F, I, M, R, and S.

(b) Curb ramps shall comply with separate standards promulgated by
the New Jersey Department of Transportation relating to Curb Ramps
for the physically handicapped. (see N.J.A.C. 16:41-2.5).

Interested Persons see Inside Front Cover
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5:23-7.3 Exemptions

(a) The following are exempt from the provisions of this subchapter:

1. Buildings or projects of Use Group R-2 or R-3 with four or fewer
dwelling units, having common or separate entrances, whether offered
for rental or for sale shall be exempt.

2. Buildings or projects of Use Group R-2 or R-3 which have dwelling
units offered for sale each of which has a separate entrance shall be
exempt.

3. Buildings or portions thereof of Use Group S, other than parking
garages, shall be exempt.

4. Buildings or portions thereof of Use Group H shall be exempt.

5. Use Group B buildings with a total enclosed building area of all
floors combined of 10,000 square feet or less shall be exempt.

6. Mezzanines and Balconies in Use Groups A-1 and A-5 shall be
exempt, provided that the integrated seating and requirements of this
subchapter are met and provided that all services available on the ex-
empted mezzanines and balconies are provided identically on accessible
levels.

7. Historic buildings shall be exempt with regard to those provisions
of this subchapter which would change the historic character of the
building.

8. Mechanical and incidental storage spaces, warechouse and storage
buildings shall be exempt.

5:23-7.4 Variations and Exceptions

(a) Where it can be demonstrated that one or more of the provisions
of this subchapter present practical difficulties, variations or exceptions
may be granted if:

1. The spirit and intent of the Jaw are observed;

2. Public welfare and safety are assured;

3. It is clearly evident that equivalent facilitation and protection for
the handicapped are secured;

4. Buildings, facilities, or portions thereof primarily serve children. In
this case, variations and exceptions should be granted for adjustments
of dimensions to make them suitable for children.

5:23-7.5 Procedure for granting variations and exceptions

(a) Procedures for granting variations and exceptions shall be in ac-
cordance with the State Uniform Construction Code.

(b) A good faith attempt shall be made by the construction official
to invite qualified disabled citizens or their advocates to testify during
Construction Board of Appeals hearings. Where the attendance of dis-
abled persons is anticipated the hearings shall be held in accessible facili-
ties.

(c) The New Jersey Department of Community Affairs (DCA) shall
maintain a list, available to construction officials, of qualified handi-
capped persons and their advocates who may be called upon to provide
testimony as specified in (a) above.

(d) DCA shall sponsor and provide training to qualified handicapped
persons and their advocates for inclusion on the list specified in (c) above.
5:23-7.6 Definitions

The following words and terms when used in this subchapter shall have
the following meanings uniess the context clearly indicates otherwise:

“‘Accessible” means an environment that will permit a handicapped
person to operate independently with comparative ease under normal
circumstances and with little or no other assistance. This term is synony-
mous with the term “barrier-free.”

“Accessible route” means a continuous unobstructed path connecting
all accessible elements and spaces in a building or facility that can be
negotiated by a handicapped person. Interior accessibie routes may in-
clude corridors, floors, ramps, elevators, lifts and clear floor space at
fixtures. Exterior accessible routes may include parking access aisles, curb
ramps, walks, ramps, and lifts.

“Adaptability”” means the ability of certain building elements, such as
kitchen counters, sinks, and grab bars, to be raised, lowered, added or
otherwise altered so as to accommodate the needs of either the disabled
or non-disabled, or to accommodate the needs of persons with different
types or degrees of disability.

“Alteration”” means as applied to a building or structure, a change or
rearrangement in the structural parts or in the means of access or enlarge-
ment whether by extending on a side or by increasing in height or by
the moving from one location or position to another.

“*Mechanical space” means space housing equipment incident to the
utility services of the building, for example: plumbing, HVAC, electrical
distribution, and elevator equipment.

““Minimally accessible” means an environment that will afford a handi-
capped person access with difficulty. Some assistance may be required.,
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“Physically handicapped’ means a person with a physical impairment
which confines a person to a wheelchair, causes a person to walk with
difficulty or insecurity, affects the sight or hearing to the extent that a
person functioning in public areas is insecure or exposed to danger, causes
faulty coordination, or reduces mobility, flexibility, coordination and
perceptiveness to the extent that facilities are needed to provide for the
safety of that person.

“Project” means a group of buildings which are under common own-
ership and which stand on a single parcel of land or parcels of land which
are contiguous and are named, designated or advertised as a common
entity. The contiguity of such parcels shall not be adversely affected by
public rights-of-way incidental to such buildings.

5:23-7.7 Additions

(a) Additions meeting criteria as specified in N.JA.C. 5:23-2.5 are
considered new construction and shall meet all requirements of this
subchapter. Additions shall also meet the following requirements:

1. The addition shall comply with N.J.A.C. 5:23-7.37 (Entrances) un-
less it can be shown that all criteria of N.J.A.C. 5:23-7.37¢a)3 have been
met in the existing building or facility.

2. If the only accessible entrance to the addition is located in the
existing building or facility, then at least one accessible route shall comply
with N.J.A.C. 5:23-7.16 (Accessible routes, walks and floors), and shall
provide access through the existing building or facility to all rooms,
elements, and spaces in the new addition.

3. If there are no toilet rooms in the addition and such facilities are
provided in the existing building, then at least one toilet room per sex
or at least one unisex toilet in the existing building shall be made to
comply with N.J.A.C. 5:23-7.51 (Toilet and bathing facilities). In ad-
dition, there shall be an accessible route of travel between such toilet
rooms and all rooms, elements, and spaces in the new addition.
5:23-7.8 Alterations

(a) No alterations shall be made which reduce or diminish the degree
to which any building or facility meets the criteria of this subchapter.

(b) When existing entrance, stairs, elevators, or toilet rooms are aliter-
ed, such changes are to be constructed in accordance with this subchapter
without regard to percentage relationship between cost of alterations and
the physical value of the building or facility. However, this requirement
shall not apply where it would necessitate alterations of existing load-
bearing structural members.

5:23-7.9 Use Group R-l

(a) Buildings of Use Group R-1 shall be made accessible to handi-
capped persons as follows:

1. All public facilities shall be made accessible including, but not
limited to, entrances, parking lots, lobbies, vending machine areas, Jaun-
dry areas, game rooms, conference facilities, exercise rooms, locker
rooms, restrooms and swimming pools.

2. Four percent (rounded off to the next whole number) of units and
the route of travel to each unit shall be made accessible. Units for the
handicapped shall be proportionately distributed throughout all types and
classes of units. The remaining units shall comply with the minimal
accessibility requirements of this subchapter.
5:23-7.10 Use Group R-2 and R-3

(a) Buildings of Use Group R-2 or R-3, which are not exempted by
N.J.A.C. 5:23-7.3, shall be made accessible to handicapped persons as
‘ollows:

1. All public facilities shall be made accessible including, but not
imited to, entrances, parking lots, lobbies, vending machine areas, laun-
iry areas, game rooms, exercise rooms, swimming pools, conference
acilities, community rooms, mailbox areas, locker rooms, restrooms and
itorage facilities.

2. The route of travel to each unit in an elevator serviced building shall
e accessible. The route of travel to each first or grade level unit in a
10n-elevator serviced building shall be accessible except as specified in
NJAC. 5:23-7.3(a).

3. All units in elevator serviced buildings and all entry and/or grade
evel units in non-elevator serviced buildings shall be made adaptable in
wccordance with N.J.A.C. 5:23-7.94.

4. All units on other than entry or grade level of non-elevator serviced
yuildings shall be made minimally accessible.

5. Each dwelling unit which has two or more levels of living space with
n elevation difference of more than 24 inches and which does not have
n internal elevator, is exempt from the requirements of N.J.A.C.
:23-7.10(a)3. However, in each project containing such multi-level units,
t least four percent of the total number of units, (rounded to the next
/hole number) shall be accessible or 100 percent of the units shall be
daptable.
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6. Where an entrance and/or platform serves two or more units, it shall
be made accessible. Where an entrance and/or entrance platform serves
one unit only and is at, or not more than 24 inches above, grade level,
it shall be constructed as accessible or adaptable. If it is made adaptable,
it shall meet the following criteria:

i. The door(s) shall meet N.J.A.C. 5:23-7.40 through 5:23-7.49;

it. If a level platform entrance is provided, it shall have minimum
dimensions of 5 feet x 5 feet;

iii. Construction documents for the unit shall also include a design for
the future modification of the entrance to provide accessibility. Any level
platform(s) or ramp(s) included in the design shall meet provisions of
NJ.AC. 5:23-7.23.
5:23-7.11  Parking lots and parking garages

(a) Every parking lot or parking garage servicing an accessible entrance
as described in this subchapter shall have at least the number of accessible
parking spaces for the handicapped as set forth in Table 7.11.

(b) Where parking is provided, at least the number of accessible park-
ing spaces for the handicapped as shown in Table 7.11 shall be provided.
Where there are multiple lots, the accessible parking spaces shall be
proportionately divided among those lots which are within 200 feet of
an accessible entrance.

(c) In Use Group R, where parking spaces are reserved for occupants
of specific units, the spaces associated with accessible units shall meet
the criteria of N.J.A.C. 5:23-7.12 and 5:23-7.13. Additionally, Table 7.11
shall be applied to spaces available for visitors to determine the number
of additional accessible spaces required.

TABLE 7.11
ACCESSIBLE PARKING SPACES

Total Parking Required Number of
in Lot Accessible Spaces

up to 25
26 to 50
51 to 75
76 to 100
101 to 150
151 to 200
201 to 300
301 to 400
401 to 500
501 to 1000
Over 1000

OO0~ O\ W RN —

Two percent of total
20 plus | for each
100 over 1000

5:23-7.12 Parking spaces

(a) Parking spaces for the handicapped shall be located as close as
possible to elevators, ramps, walkways, and the accessible entrance they
serve. They shall be no more than 200 feet from an accessible entrance.
They shall be as level as possible with surface slopes not exceeding 1:48
(1/4 inch per foot) in any direction.

(b) Each parking space shall be identified with a sign displaying the
International Symbol of Accessibility and appropriate wordage to include
“DISABLED PERSONS WITH VALID ID ONLY.”

|. Each sign shall be a minimum of 12 inches by 18 inches and shall
be mounted with its bottom edge approximately 60 inches above the
parking lot surface.

(c) There shall be four acceptable configurations for accessible parking
spaces as illustrated in Figures 7.12a. through 7.12d.

1. Parking spaces each not less than 12 feet wide.

2. Parking spaces each not less than 8 fect wide with an adjacent access
aisle at least 5 feet wide.

3. Curb side parking, provided that the curb has been indented at least
4 feet so that a handicapped person does not exit from a vehicle into
a traffic lane.

4. Conventional curb side parking is permitted in modification and/or
renovation work only.

(d) In all configurations, to the degree feasible, accessible parking
spaces shall be located so that handicapped persons are not compelled
to wheel or walk behind parked cars. Additionally, in all configurations,
ramps or curb ramps shall be provided to permit handicapped persons
access from the parking lot level to the servicing walkway. A curb ramp
shall never be located where it would be blocked by a parked vehicle.
In all configurations, provisions such as curbs or bumpers should be
included to prevent parked vehicles from blocking accessible walkways.
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5:23-7.13 Parking spaces for vans

(a) At least ten percent of accessible parking spaces, or at least one,
whichever is greater, shall have a minimum vertical clearance of 8 feet
6 inches. See Figure 7.13.
$:23-7.14 Passenger loading zones

(a) If passenger loading zones are provided, they shall:

l. Have access aisles at least 4 feet wide by 20 feet long adjacent,
parallel, and level with the vehicle standing spaces;

2. Have curb ramps if there are curbs between the access aisle and
servicing walkway; '

3. Have vehicle standing spaces and access aisle with surface slopes
not exceeding 1:48 (1/4 inch per foot) in any direction;

4. Have minimum vertical clearance of 8 feet 6 inches.
5:23-7.15 Service canopies

(a) Service canopies, for the purpose of this section, are defined as
covers over vehicular driveways to protect the occupants of vehicles while
being discharged or while conducting business at drive-in windows of
banks, fast food establishments, etc.

(b) To alliow for the passage of vans for the handicapped with high
tops, there shall be a minimum clearance of 8 feet 6 inches between the
highest point of the roadway crown and the lowest point of the canopy
or any hanging appendage.
5:23-7.16  Accessible routes, walks, and floors

(a) At least one accessible route shall comply with N.J.A.C. 5:23-7.17
through 5:23-7.22 and shall connect each accessible building entrance to
the following:

1. Accessible building entrances are not required to be connected to
one another on the exterior of the building.

2. Transportation facilities located within the property line of a build-
ing site, including passenger loading zones, public transportation facili-
ties, and parking spaces for the handicapped.

3. Public streets and sidewalks.

4, Other buildings and facilities on the same site other than those
exempted by N.J.A.C. 5:23-7.3.

5. All accessible spaces and rooms within each building or facility
except as exempted by 5:23-7.4

6. Courts and plazas.

5:23-7.17 Accessible routes: change in level

(a) All changes in level or grade on accessible routes, walks, or floors,
shall comply with the following: .

1. Changes in level of up to | /4 inch vertical dimension may be made
without edge treatment. See Figure 7.17a.

2. Changes in level of 1/4 inch to 3/4 inch must be beveled with slope
not exceeding (:2 (30 degrees). See Figure 7.17b

3. Changes in level of greater than 3/4 inch are to be connected by
ramp, curb ramp, elevator, or platform lift meeting criteria of this
subchapter. However, the maximum change in level which may be bridged
by a ramp shall be 60 inches. Platform lifts may be used to bridge any
level differential in modification and/or renovation work. In new con-
struction, platform lifts shall be utilized only for access to special purpose
areas and shall not be used on accessible routes between major floor areas
or accessible entrances.

4. Stairs shall not be the sole means of vertical access along an ac-
cessible route.

{b) The following are exceptions to the requirements of (a) above:

i. Floor areas not normally opened or used by the general public may
be raised or depressed if necessary for the performance of specific func-
tions such as security or display.

ii. In Use Groups A-2 and A-3, raised or depressed areas not exceeding
32 inches in height shall be allowed provided they encompass less than
ten percent of the usable net area and provided that identical facilities
and services are available on accessible levels.

iii. Single step platform seating may be utilized in Use Groups A-l
and A-5 when necessary to allow the serving of food to persons also
requiring a sight line to view a theatrical performance or sports event.
Such single step platform seating shall meet the following technical
criteria:

(1) 20 percent of total seating area shall be fully accessible:

(2) Each platform shall be a minimum of 6 feet 6 inches in depth and
a maximum of 7-1/4 inches in height;

(3) Areas normally used by the general public, dance floors for exam-
ple, shall be made accessible.

5:23-7.18 Accessible routes: width
(a) Accessible routes, walks, and floors, shall provide clearances for
moving wheelchairs as follows:
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1. Minimum clear width for passage of 3 feet. Such width may, how-
ever, be reduced to 2 feet 8 inches for a distance not to exceed 2 feet
at points such as doorways. See Figure 7.18a.

2. Minimum maneuvering clearances as shown in Figures 7.18b and
7.18¢ if the accessible route requires a turn around an obstruction.

3. In situations where considerable traffic of wheelchairs is expected,
a minimum clear width for passage of 5 feet is recommended. See Figure
7.18d.

5:23-7.19  Accessible routes: protruding objects

(a) No protruding objects shall reduce the clear width of an accessible
route or maneuvering space below the minimums required by N.J.A.C.
5:23-7.18. See Figure 7.19a.

1. Objects less than 2 feet long that are fixed to wall surfaces shall
not project into accessible routes more than 4 inches if mounted with
their leading edges between 2 feet 3 inches and 6 feet above the finished
floor. See Figure 7.19b.

2. Objects fixed to wall surfaces may project more than 4 inches if
mounted with the lower extreme of their leading edge less than 2 feet
3 inches above the finished floor. These objects shall not project, however,
into the minimum required clear width specified in N.J.A.C. 5:23-7.18.
See Figure 7.19¢.

3. Free standing objects mounted on posts or pilons may overhang |
foot maximum from 2 feet 3 inches to 6 feet 8 inches above the ground
or the finished floor. These objects shall not project, however, into the
minimum required clear width specified in N.J.A.C. 5:23-7.18. See Figure
7.19d.
5:23-7.20 Accessible routes: vertical clearance

There shall be a minimum vertical clearance (head room) of 6 feet 8
inches throughout accessible routes. If the vertical clearance of an area
adjoining an accessible route is reduced to less than 6 feet 8 inches, a

barrier to warn blind or visually-impaired persons shall be provided. See
Figure 7.20.

5:23-7.21 Accessibie routes: slope

Floors, walks, and accessible routes with running slopes of 1:20 or
steeper shall be considered ramps and shall comply with the appropriate
portions of this subchapter. Cross-slopes on floors, walks, and accessible
routes shall not exceed 1:48 (1/4 inch per foot).

5:23-7.22  Accessible routes: ground and floor surfaces

(a) Surface conditions of paving and floors shall be stable, firm, and
slip-resistant. Irregular paving and flooring materials which may cause
tripping or difficult wheelchair passage because of height differentials
shall not be permitted on accessible routes.

(b) Accessible routes shall be designed so that their surfaces will not
collect water. Gratings located on accessible routes shall have openings
no greater than 1/2 inch when measured in the predominant direction
of travel. Gratings with elongated openings shall be placed so that the
long dimension is perpendicular to the predominant route of travel. See
Figure 7.22a and 7.22b.

(c) If carpet or carpet tile is used on a ground or floor surface, then
it shall be securely attached, have a firm cushion, pad, or backing or no
cushion or pad, and have a level loop, textured loop, level cut pile, or
level cut/uncut pile texture. The maximum pile height shall be 1/2 inch.
Exposed edges of carpet shall be fastened to floor surfaces and have trim
along the entire length of the exposed edge. Carpet edge trim shall comply
with N.J.A.C. 5:23-7.17.
5:23-7.23 Ramps and curb ramps

All ramps and curb ramps on accessible routes shall comply with
N.J.A.C. 5:23-7.24 through 5:23-7.31, except that those ramps and curb
ramps within a public street are not covered by this subchapter. Instead
they shall meet the requirements of the respective public city, county or
state agency having jurisdiction.
5:23-7.24 Ramps: slope and rise

(a) The least practical slope for any ramp or curb ramp shall be
provided subject to the following maximums:

1. The maximum slope shall not exceed 1:12 (8.33 percent).

i. Exception: For ramps with a maximum horizontal projection of 8
feet the slope shall not exceed 1:10.

2. Slope is the ratio of a ramp’s rise to its horizontal projection. See
Figure 7.24.

5:23-7.25 Ramps: width
Ramps and curb ramps shall have a minimum clear width of 3 feet
exclusive of edge protection or flared sides.
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5:23-7.26 Ramps: cross-slope
Cross-slope of ramp surfaces and of curb ramp surfaces exclusive of
flared sides shall not exceed 1:48 (1/4 inch per foot).

5:23-7.27 Ramps: surface

Surfaces of ramps and curb ramps shall be stable, firm, and slip-
resistant. Irregular surface materials which may cause tripping or difficult
wheelchair passage because of height differentials shall not be permitted.

5:23-7.28 Ramps: drainage

Ramps and curb ramps shall be designed so that their surfaces will
not collect water. Gratings should be avoided on ramps and curb ramps
if at all possible. If gratings are absolutely necessary, they shall comply
with N.J.A.C. 5:23-7.22(b).

5:23-7.29 Ramps: additional requirements

(a) In addition to the requirements of N.J.A.C. 5:23-7.23 through 7.28,
all ramps shall meet the following requirements:

1. Provide landings at the top, bottom, at all changes of direction, and
after each 30 feet of projection. Landings shall:

i. Have a width which shall be at least as wide as the widest ramp
run approaching it;

ii. Have a minimum length of 5 feet;

ili. Have a minimum size of 5 feet by 5 feet at direction changes;

iv. Have a minimum size which will fulfill the latchside and hingeside
provisions of this section as specified in N.J.A.C. 5:23-7.43.

2. Provide handrails that comply with N.J.A.C. 5:23-7.31 on both sides
of any ramp run exceeding a 9 inch rise.

3. Provide curbs, walls, vertical guards or projected edges at ramps
and landings with drop-offs exceeding 6 inches. Minimum curb height
shall be 2 inches. See Figures 7.29a through 7.29¢.

4. The maximum change in level on an accessible route which may
be bridged by a ramp is 60 inches. The provision of rest areas does not
alter this section. If an accessible route contains a change in level greater
than 60 inches, such change shall be bridged by a walkway, elevator, or
platform lift.

5:23-7.30 Curb ramps: special requirements

(a) In addition to the requirements of N.J.A.C. 5:23-7.23 through 7.29
above, curb ramps shall comply with the following requirements:

1. Provide flared sides if curb ramps are located where pedestrians
might walk across the ramp. The flared sides shall have a slope not
exceeding 1:10 where a 4 foot landing or greater is provided at the top.
If less than a 4 foot landing is provided, the flared slope shall not exceed
1:12. Where pedestrians will not normally walk across the ramp and
where a landing of at least 4 feet is provided, returned curbs may be used.
See Figures 7.30a through 7.30c.

2. If built-up curb ramps are used as an alternative to standard curb
ramps, such ramps must be located so that they do not project into
vehicular traffic lanes. See Figure 7.30d.

3. Diagonal or corner type curb ramps having returned curbs shall
have the edges of these curbs parallel to the direction of pedestrian flow.
See Figure 7.30e.

4. Diagonal or corner-type curb ramps having flared sides shall have
at least a 2 foot long segment of straight curb located on each side of
the curb ramp and within the marked crossings. See Figure 7.30f.

S. Each curb ramp shall have a clear and level space with a minimum
depth of 4 feet at its top and bottom for discharge. If marked crossings
are provided, the bottom discharge area shall be located entirely within
the marked area. See Figure 7.30g.

6. Where safety islands are provided, such islands shall either be cut
through flush with the street surface or ramped on each side to permit
crossing. If the ramp alternative is used, the island shall be sufficiently
wide to provide for appropriately sloped ramps and a 4 foot long rest
area. See Figure 7.30h.

7. Curb ramps having less than a 9 inch rise do not require handrails.

8. Transitions from ramps to walks, gutters, or streets shall be flush
and free of abrupt changes.

5:23-7.31 Ramps: handrails

(a) Required handrails shall comply with this section:

|. The handgrip portion of the handrail, if round, shall be not less
than -1/4 inches nor more than 2 inches in diameter. If the shape of
the handrail is not round, then the larger dimension shall not be more
than 2 inches. See Figure 7.31a.

2. If handrails are mounted adjacent to walls or other surfaces, a 1-1/2
inch clear space must be provided between the surface and the handrail.
The handrail and the surfaces adjacent to the handrail shall be free of
any sharp or abrasive elements. Any edges shall have a minimum radius
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of 1/8 inch. Free standing rails located further than 6 inches from a wall
or other vertical surface are not subject to this provision. See Figures
7.31b through 7.31d.

3. Handrails may be located in recesses if the recesses comply with the
Figure 7.3le below.

4. Handrails shall be continuous, including rest areas, landings and
level areas required at turns.

5. Gripping surfaces shall not be interrupted by newel posts, balusters,
or other obstructions.

6. Handrail projections shall be provided as follows:

i. At the top and bottom of each ramp, handrails shall project parallel
with the landing surface for a length of 1 foot beyond the top and the
bottom of the ramp surfaces. See Figure 7.31f.

ii. Full extension of handrails shall not be required in alterations where
such extensions would be hazardous or impossible due to plan configura-
tions. In such situations, extension of the handrails around a corner is
permissible.

7. Handrails shall be mounted at a height of 2 feet 8 inches to 2 feet
10 inches above ramp surfaces.

8. Handrails shall be designed to resist a simultaneous vertical and
horizontal thrust of 50 pounds per lineal foot applied at the top of the
railing. Handrails of materials other than metal are permitted if they meet
these structural requirements.

9. Handrails shall not rotate in their fittings.

10. Ends of free-standing handrails shall be rounded and returned
smoothly to the post. See Figure 7.31f.

5:23-7.32 Stairs

All stairs, connecting levels that are not connected by an elevator or
other means of accessibility and other than those leading to elevator pits,
mechanical rooms, equipment catwalks, and similar spaces shall comply
with N.J.A.C. 5:23-7.33 through 5:23-7.36.

5:23-7.33 Stairs: risers
Risers that do not exceed 7 inches in height shall be provided. Open
risers are not permitted.

5:23-7.34 Stairs: nosings

(a) Nosings shall project a maximum of 1-1/2 inches.

(b) Nosings shall have a leading edge with a maximum radius of
curvature of 3/4 inch.

(c) Nosings shall be formed by risers that are sloped, or shall have
undersides of the nosings which form an angle not less than 60 degrees
from the horizontal. See Figure 7.34a.

5:23-7.35 Stairs: handrails
Continuous handrails must be provided at both sides of stairways.

5:23-7.36 Stairs: gratings

Gratings shall not be permitted on stair treads. Gratings should be
avoided on stair landing surfaces but, if absolutely necessary, they shall
comply with N.J.A.C. 5:23-7.22.

5:23-7.37 Accessible entrances

(a) The following entrances to a building or facility shall be constructed
in a manner that makes them accessible either through fixing the exterior
grade level with the entrance or providing walkways, ramps, elevators,
or platform lifts which comply with this subchapter:

1. One principal entrance frequently used by the general public;

2. Each entrance servicing a parking lot containing parking spaces for
the handicapped, public transportation facility, or passenger loading
zone;

3. For additions to existing buildings, the above requirements shall
apply except if it can be shown that they have all been appropriately met
in the structure to which an addition is being made and there is an
accessible route of travel from such entrances to the addition. Such
entrances and accessible route must be available during all hours of
operation of functions within the addition;

4. Additional accessible entrances shall be provided if necessary to
assure access to all activities within a building if free circulation is not
possible due to considerations of security, limited internal circulation
routes, hours of operation, etc.

(b) When considering the number of accessible entrances required, one
entrance may be considered as serving more than one of the above
functions.
5:23-7.38 Accessible entrances: marking

All accessible entrances shall be identified by the international symbol
of accessibility.
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5:23-7.39 Accessible entrances: obstructions

(a) No obstructions to the passage of a wheelchair shall be placed at
an accessible entrance. Turnstiles, vertical posts spaced less than 32 inches
apart, and any chain or other mechanical device requiring opening or
removal by other than the handicapped person attempting to accomplish
passage are prohibited at accessible entrances.

1. Exception: Barriers, such as gates, operated mechanically or by an
employee, shall be allowed where such barriers control access for the
receipt of money, tickets, security clearance, etc., and where such mechan-
ical or other employee operation is required for all members of the
population.

i. Accessible entrances blocked by such barriers must meet width and
other applicable requirements for accessible entrances to allow free pass-
age when the barrier is removed.

5:23-7.40 Doors and doorways

(a) The following doors are required to be accessible and shall comply
with NJ.A.C. 5:23-7.41 through 5:23-7.49.

1. At least one door or a single door of a multiple entry at each
accessible entrance to the building or facility.

2. At least one door at each accessible entrance to each space within
the building or facility unless exempted by N.J.A.C. 5:23-7.3.

3. Each door that is an element of an accessible route.

4. Gates, including ticket gates, on an accessible route are considered
as doors and shall comply with this section.

5:23-7.41 Doors and doorways: technical criteria

(a) In double-leaf doorways, at least one leaf shall comply with this
section and it shall be the active leaf. Double-leaf automatic doors are
exempted from the one leaf provision if both leaves are automatic.

(b) Revolving doors or turnstiles are not accessible doors and shall not
be the sole means of access at any accessible entrance or on any accessible
route. In such cases, an accessible door shall be provided immediately
adjacent to the turnstile or revolving door. If such door is providing an
accessible route of travel around a revolving door or turnstile, it shall
be operable at all times that the revolving door or turnstile is operable.

5:23-7.42 Doors and doorways: clear width

(a) Accessible doorways shall provide a clear opening of 2 feet 8 inches
as measured with the door open 90 degrees between the face of the door
and the latch side stop. See Figures 7.42a, b, and c.

(b) Doors into closets, other than walk-in closets, may be a minimum
of 1 foot 8 inches wide.

5:23-7.43 Doors and doorways: maneuvering space

(a) The following space at non-automatic and non-power assisted
doors shall be provided:

1. At doors allowing front approach only, maneuvering space shall be
as shown in Figure 7.43a. The minimum latchside clearance required on
pull side is 18 inches, but 24 inches is recommended. In addition, if the
door is equipped with both a latch and a closer, then a minimum | foot
latch side clearance is required on the push side. See Figure 7.43a.

2. Atdoors allowing hingeside approach only, maneuvering space shall
be as shown in Figure 7.43b.

4. Floor and surface areas within the required maneuvering space shall
be clear and comply with NJ.A.C. 5:23-7.22 (Ground and floor surfaces).
They shall not have a slope in any direction greater than 1:48 (1/4 inch
per foot.)
5:23-7.44 Doors in Series

Between any two hinged or pivoted doors in a series, a minimum of
4 feet plus the width of any door swinging into the space must be
provided. Opposing doors shall not swing toward each other into the
intervening space. See Figures 7.44a and b.

5:23-7.45 Doors and doorways: thresholds

Raised threshoids, if provided, shall be beveled with a slope not to
exceed 1:2 if the height is greater than 1/4 inch. The maximum height
for raised thresholds shall be 3/4 inch.

5:23-7.46 Doors and doorways: hardware

Handles, pulis, latch sets, and other operating hardware that are easy
to grasp with one hand and do not require twisting of the wrist, tight
grasping, or tight pinching to operate must be provided. Acceptable
designs include, but are not limited to, lever-operated hardware, push-
type hardware, and U-shaped handles. Operating hardware shall be ex-
posed and usable from both sides. No operating hardware shall be
mounted more than 4 feet above finished floor. In Use Groups R-1 and
R-2, this requirement applies only to units designated as accessible and
to common use spaces.

Interested Persons see Inside Front Cover

PROPOSALS

5:23-7.47 Doors to hazardous areas

Doors to loading platforms, mechanical equipment rooms, stages and
similar spaces shall be provided with a textured surface on any door
handle, knob, pull, or other piece of operating hardware on doors that
lead to such areas. Textured surfaces- may be achieved by knurling,
roughening, or applying materials on the hand contact surface.

5:23-7.48 Doors and doorways: closers and opening forces

(a) Door closers, if provided, shall have sweep periods adjusted so that
it will take a door a minimum of five seconds to move from a position
of 70 degrees opened to a position where the leading edge of the door
is 3 inches from the jamb.

(b) Maximum pushing or pulling opening forces for doors shall be
eight pounds.

5:23-7.49 Automatic doors

(a) If automatic pedestrian doors are provided they shall:

I. Not open to back check in less than five seconds;

2. Not require more than 15 pounds to stop door movement;

3. Comply with the latest version of ANSI A156.10, American Na-
tional Standard for Power-Operated Pedestrian Doors.

5:23-7.50 Toilet and bathing facilities

(a) Toilet and bathing facilities shall be made accessible to handi-
capped persons as follows:

1. In Use Groups R-1 and R-2/R-3:

i. Those toilet and bathing facilities in units which are required to be
accessible and public facilities shall meet the requirements of N.J.A.C.
5:23-7.51.

ii. Those toilet and bathing facilities in units which are required to be
minimally accessible shall meet the requirements of N.J.A.C. 5:23-7.63.

iii. Those toilet and bathing facilities in units which are required to
be adaptable shall meet the requirements of N.J.A.C. 5:23-7.96.

2. In all other Use Groups:

i. Each toilet or bathing facility containing any fixture required to meet
the minimum fixture count of the plumbing subcode shall be made
accessible and shall comply with paragraph N.J.A.C. 5:23-7.51. Each
toilet or bathing facility not containing any such required fixture shall
be made minimally accessible and shall comply with N.J.A.C. 5:23-7.63.

5:23-7.51 Technical criteria for accessible toilet and bathing facilities
Each toilet or bathing facility required to be accessible shall meet the
technical criteria of N.J.A.C. 5:23-7.52 through 5:23-7.67.

5:23-7.52  Accessible toilet and bathing facilities: marking

Doors to toilet rooms and bathing facilities and to accessible water
closet stalls, except in individual units of Use Groups R and I, shall be
identified by the international symbol of accessibility. See NJ.A.C.
5:23-7.86 (Signs).
5:23-7.53 Accessible toilet and bathing facilities: doors

(a) Doors to toilet rooms and bathing facilities shall:

I. Comply with N.J.A.C. 5:23-7.40 (Doors and doorways);

2. Not swing into clear floor spaces required at fixtures;

3. Not swing into clear floor spaces required by N.J A.C. 5:23-7.54.

5:23-7.54 Accessible toilet and bathing facilities: clear turning space

(a) Each toilet room and bathing facility shall have an unobstructed
turning space that:

1. Contains the minimum clear space required to make the 180 degree
turn, as shown in Figure 7.54a.

2. Adjoins an accessible route complying with N.J.A.C. 5:23-7.16,
(accessible routes, walks, and floors).

3. May overlap the accessible route and clear floor space at fixtures,
and the knee space as specified in Figure 7.58a and b.

5:23-7.55 Accessible toilet and bathing facilities: Water closets

(a) Atleast four percent (rounded off to the next higher whole number)
but not less than one water closet in each toilet room shall:

I. Be provided with clear floor access space complying with Figures
7.55a and 7.55b for fixtures not mounted in stails. Clear floor space may
be provided to allow either left hand or right hand approach. Water
closets shall be mounted with their centerlines 8 inches from the adjacent
wall. For fixtures mounted in stalls, see Figures 7.56a and b.

2. Have top of flood rims mounted 14 inches to 15 inches (industry
standard) above finished floor. Seats shall not be sprung to return to a
lifted position when not in use.

3. Have automatic or hand operated flush controls. Controls shall be
mounted on the wide side of the access area no higher than 44 inches
above finished floor.

4. Have grab bars mounted as shown in Figures 7.55¢ and d.
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5. Have toilet paper dispensers mounted as shown in Figure 7.55d.
Height measured from the bottom of the dispenser to the finished floor
shall be 1 foot 9 inches. Dispensers shall not project beyond the front
edge of the water closet. Dispensers that control delivery or do not permit
continuous paper flow shall not be used.

5:23-7.56 Accessible toilet and bathing facilities: toilet stalls

(a) In toilet rooms containing toilet stalls, at least four percent, round-
ed off to next higher whole number, but not less than one stall shail be
made accessible.

I. Accessible toilet stalls shall have a water closet complying with
N.J.A.C. 5:23-7.55.

2. Accessible toilet stalls shall be of the size and arrangement as shown
in Figure 7.56a. Stall configuration may be reversed for left or right hand
approach. In alteration work, where the provision of the standard stall
(Figure 7.56a) is structurally impractical or plumbing fixture code require-
ments prevent combining existing stalls to provide necessary space, the
alternate stall configuration of Figure 7.56b may be utilized.

3. Accessible toilet stalls shall have toe clearances at the front partition
and at least one side partition of 9 inches above finished floor. If such
space is not provided, length and width of stall shall be increased by 9
inches in each direction.

4. Accessible toilet stalls shall have doors that comply with NJ.A.C.
5:23-7.40 (Doors and doorways). However, if the toilet stall approach
is from the latch side of the stall door, clearance between the door side
of the stall and any obstruction may be reduced from the normal standard
of 48 inches to a minimum of 42 inches.

5. Accessible toilet stalls shall have doors that are out-swinging. The
following additional requirements apply:

i. Coat hook(s), if provided, shall be mounted at 48 inches above
finished floor.

ii. Interior latch shall be slide bolt style or comply with NJ.A.C.
5:23-7.46.

ili. Loop-type door handle shall be provided on the interior of the door
at maximum height of 42 inches from finished floor.

6. Accessible toilet stalls shall have grab bars mounted as shown in
Figures 7.56c and d.

7. Accessible toilet stalls shall have toilet paper dispensers mounted
as shown in Figure 7.56d. Height measured from the bottom of the
dispenser to the finished floor shall be 1 foot 9 inches. Dispensers shall
not project beyond the front edge of the water closed. Dispensers that
control delivery or do not permit continuous flow shall not be used.

5:23-7.57 Accessible toilet and bathing facilities: urinals

(a) Four percent (rounded off to next higher whole number) of urinals
in any toilet room, but not less than one, shall be made accessible.
Accessible urinals shall:

1. Have a clear floor space that complies with Figure 7.57a. Urinal
shields shall not extend beyond the front edge of the urinal rim.

2. Be wall-hung with an elongated rim mounted at 17 inches maximum
above the finished floor. See Figure 7.57b.

3. Have automatic or hand operated controls. Controls shall be
mounted no higher than 44 inches above the finished floor.

5:23-7.58 Accessible toilet and bathing facilities: lavatories

(a) Four percent (rounded off to next higher whole number) in each
toilet room or bathing facility, but not less than one, shall be accessible.
Accessible lavatories shall meet the following requirements:

. Lavatories with the rim or counter surface shall be mounted no
higher than 2 feet 11 inches above finished floor. Knee space between
bottom of apron and finished floor shall be at least 2 feet 6 inches high,
2 feet 6 inches wide, and 1 foot 7 inches deep. Toe space of at least 9
inches high shall be provided. See Figure 7.58a.

2. Clear space permitting frontal approach as specified in figure 7.58b
shall be provided. Clear floor space and knee space may overlap a
maximum of 1 foot 7 inches.

3. Hot water and drain lines shall be insulated or covered unless
delivered water temperature is controlled to be less than 105 degrees
Fahrenheit. No sharp or abrasive surfaces shall remain exposed under
accessible lavatories.

4. Faucet controls shall be operable with one hand and shall not
require tight grasping, pinching, or twisting of the wrist. The force re-
quired to activate faucet controls shall be no greater than five pounds
of force.

5. If self-closing faucet valves are used, they must be adjusted to remain
open for a minimum of 10 seconds.
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5:23-7.59 Accessible toilet and bathing facilities: mirrors

Mirrors at each accessible lavatory position and any other mirrors
provided for general use shall be mounted with the bottom of the reflec-
ting surface no higher than 3 feet 4 inches above finished floor.

5:23-7.60 Accessible toilet and bathing' facilities: controls, dispensers,
receptacles or other equipment
All controls, dispensers, receptacles and operating equipment shall be
mounted within the reach of handicapped persons and shall comply with
N.J.A.C. 5:23-7.85 (Controls and Operating Mechanisms).

5:23-7.61 Accessible toilet and bathing facilities: bathtubs and showers

(a) At least one fixture of each type provided shall be made accessible
in each toilet or bathing facility (where required). Accessible bathtubs
or showers shall:

|. Have clear access space as shown in Figures 7.61 a, b, ¢, d and e.

2. Have seats provided as shown in Figures 7.61 a, b, ¢ and d. Seats
and their attachments shall safely support a 250 pound continuous live
load without sustaining permanent deflections. Seats in showers shall be
mounted 18 inches above finished floor. Seats shall not move when
mounted during use. In-tub seats may be portable.

3. Have grab bars mounted as shown in Figures 7.61a through 7.61e.
See specifications for grab bars in N.J.A.C. 5:23-7.62.

4. Have faucets and operating controls complying with N.J.A.C.
5:23-7.85 (Controls and operating mechanisms). Faucet and controls shall
be mounted as shown in Figures 7.61 f, g and h.

S. Except in unmonitored facilities where vandalism is a concern, have
a shower spray unit with a flexible hose a minimum of 60 inches long
that is usable as a fixed showerhead and as a hand held shower.

6. Have enclosures, if provided, that do not obstruct transfer from
wheel chairs onto seats or into tubs or access to controls from clear floor
spaces. Bathtub enclosures shall not have tracks mounted on the bathtub
rims.

7. Shower curbs and threshold shall comply with N.J.A.C. 5:23-7.17.
5:23-7.62 Accessible toilet and bathing facilities: grab bars

(a) Grab Bars for accessible toilet and bathing facilities shall:

1. Have a diameter or width of the gripping surface that is 1% inches
to 1% inches.

2. Have a 1"2 inch (maximum/minimum) clear space between the bar
and the mounting surface. See Figure 7.62.

3. As installed, support a minimum concentrated load of 250 pounds.

4. Not rotate in their fittings.

5:23-7.63 Technical criteria for minimally accessible toilet and bathing
facilities
Each toilet or bathing facility required to be minimally accessible shall
meet the technical criteria of N.J.A.C. 5:23-7.63 through 5:23-7.67.

5:23-7.64 Minimally accessible toilet and bathing facilities: doors

(a) Doors to minimally accessible toilet rooms and bathing facilities
shall:

1. Provide a clear width of not less than 30 inches as measured with
the door open 90 degrees between the face of the door and the latch side
stop.

2. Not swing into clear spaces required by N.J.A.C. 5:23-7.65.
5:23-7.65 Minimally accessible toilet and bathing facilities: clear spaces

(a) Each toilet room and bathing facility shall have an unobstructed
clear space that:

1. Is a minimum of 60 inches long and 32 inches wide, with the door
opening onto the 32 inches side. See Figure 7.65.

Note: Position of water closet and lavatory are interchangeable.

2. Adjoins an accessible route complying with N.J.A.C. 5:23-7.16,
(Accessible routes, walks and floors) or, in minimally accessible units in
Use Group R, a corridor with a minimum width of 36 inches.

5:23-7.66 Minimally accessible toilet and bathing facilities: water closets
(a) Each water closet shall:
1. Be mounted with its centerline 18 inches from the adjacent wall;
2. Be mounted with its flood rim 14 inches to 15 inches (industry
standard) above the finished floor.
5:23-7.67 Minimally accessible toilet and bathing facilities: grab bars
(a) Each toilet room and bathing facility required to be minimally
accessible shall have grab bars meeting criteria of N.J.A.C. 5:23-7.62
mounted at the foot and back of tubs of the length and positioning shown
in Figures 7.67a and b.
5:23-7.68 Elevators
(a) Every multi-storied building shall provide elevator(s) that are ac-
cessible to and usable by physically handicapped people with the follow-
ing exceptions:
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1. In Use Group B, buildings with less than 6,000 square feet of total
gross area at other than the principal entrance level.

2. In Use Groups B and F, mezzanines of less than 10,000 square feet
total gross area.

3. Use Group R:

i. One to four family residences;

ii. In use group R-2, buildings which are less than four stories and
which have four or fewer dwelling units per floor;

iii. In use group R-2, buildings less than three stories;

iv. In use group R-1, two and three story buildings with fewer than
80 units where the first floor provides required barrier-free accommo-
dations.

(b) In Use Group A-5, elevator(s) between decks in grandstands,
stadia, and arenas shall be provided.

(c) Freight elevators shall not be considered as meeting the require-
ments of this section.

5:23-7.69 Technical criteria for elevators:

(a) Elevators shall meet the technical criteria of N.J.A.C. 5:23-7.70
through 5:23-7.79. For additional information see the American National
Standard Safety Code for Elevators, Dumbwaiters, Escalators and Mov-
ing Walks, A17.1, and see also National Elevator Industry, Inc. (NEII)
Suggested Minimum Elevator Requirements for the Handicapped.

(b) Elevators shall provide stops at each story of the building, including
parking levels, except that stops are not required for stories containing
only mechanical equipment.

(c) Elevators shall be of the automatic type and shall not be key
operated except if a full time operator is in attendance during all hours
that the building is open.

5:23-7.70 Elevators: operation and leveling

Elevators shall be automatic and shall be provided with a self-leveling
feature that will automatically bring the car to the floor landing within
a tolerance of 1/2 inch under normal loading and unloading conditions.
The self-leveling feature shall, within its zone, be entirely automatic and
independent of the operating device and shall correct for over-travel or
under-travel and shall maintain the car approximately level irrespective
of loading conditions.

5:23-7.71 Elevator door operation

(a) Elevator doors shall be a minimum of 3 feet wide and automatic
door controls shall comply with the following requirements:

1. The minimum acceptable time from notification that a car is
answering a hall call until the doors of the car start to close shall be as
indicated in Table 7.71a.

Table 7.71a
DOOR TIMING
Distance Time
Feet Meters (In Seconds)
0t} 1.5 5
10 3 7
15 4.5 10
20 6 13

i. The travel distance shall be established from a point in the center
of the corridor or lobby (maximum of 5 feet) directly opposite the farthest
hall button to the centerline of the farthest hoistway entrance. See Figure
7.71b.

2. Doors shall remain fully open for a minimum of five seconds.

3. Doors shall have a reopening device which will function to stop and
reopen the car door and adjacent hoistway door in case the car door is
obstructed when the door is closing. This reopening device shall also be
capable of sensing an object or person in the path of a closing door
without requiring contact for activation at a nominal height of 5 inches
and 2 feet 5 inches above finished floor. Such devices shall remain effec-
tive for a period of not less than 20 seconds. For additional information,
see ANSI Al7.1 as referenced in Appendix A of the building subcode.

5:23-7.72 Elevator car

(a) The minimum floor areas of elevator cars shall comply with Figures
7.72a and b.

1. Exception: Where existing shaft or structural elements prohibit strict
compliance in alteration work, these dimensions may be reduced by the
minimum amount necessary, but in no-case shall they be less than 4 feet
by 4 feet clear minimum car size with a 2 feet and 8 inches minimum
door opening.

(b) Car floors shall comply with N.J.A.C. 5:23-7.16 (Accessible routes,
walks and floors). The clearance between the car platform and sill and
the edge of any hoistway landing shall be no greater than 1% inches.
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5:23-7.73 Elevators: car controls

(a) Car controls shall be readily accessible from a wheelchair.

(b) Buttons, exclusive of border, shall have a minimum dimension of
3/4 inch, and shall be raised or flush with the operating panel.

(c) Both a visual and audible signal indicating when each call is regis-
tered and answered shall be provided.

(d) The highest floor buttons shall be mounted at a maximum 4 feet
above the floor and the lowest buttons at a minimum of 2 feet 11 inches
above the floor. See Figure 7.73a.

1. Exception: If there is a substantial increase in cost as a result of
the 4 foot requirement, the highest floof buttons may be mounted at a
maximum of 4 feet 6 inches.

(e) Emergency buttons shall be grouped at the bottom of the panel
with their centerlines no lower than 2 feet 11 inches.

(f) All control buttons shall be designated by raised standard alphabet
characters for letters, arabic characters for numerals, or standard symbols
as shown in Figure 7.73b. For additional information see ANSI A17.1
as referenced in Appendix A of building subcode and see also NEII
Suggested Minimum Elevator Requirements for the Handicapped. Raised
designations shall be placed to the immediate left of the button to which
they apply. Permanently attached or applied plates are acceptable. The
call button for the main entry floor shall be located in the left-most
column designated with a raised star as shown in Figure 7.73b.

(g) Control panels shall be located as shown in Figure 7.37¢c and d.

5:23-7.74 Elevators: door jamb markings

(a) Floor designation markings shall be provided at each hoistway
entrance on both jambs in compliance with the following:

1. The center lines of characters shall be located 5 feet above finish
floor; and

2. Characters shall be a minimum of 2 inches high and shall comply
with N.J.A.C. 5:23-7.86 (Signs).

3. Permanently applied plates are acceptable. See Figure 7.74.

5:23-7.75 Elevators: lobby call buttons

(a) Lobby call buttons shall:

1. Be mounted with centerlines at 3 feet 6 inches above finish floor.
See Figure 7.74.

2. Be a minimum of 3/4 inch in diameter;

3. Have both visual and audible signals indicating when a call is
registered and answered;

4. Be raised or flush; and

5. Have the button designating “‘up’ mounted on top.

6. Objects mounted beneath lobby call buttons shall not project into
the elevator lobby more than four inches.

5:23-7.76 Elevators: hall lanterns

(a) Audible and visual signals shall be provided at each hoistway
entrance to indicate car arrival and its travel direction.

1. Audible signals shall sound once for the up direction and twice for
the down direction or shall enunciate the words *‘up” or “down’’.

2. Visual signs shall:

i. Be mounted with their centerlines 2 minimum 6 feet above finished
floor. Refer to Figure 7.74.

ii. Have a minimum dimension of 2!: inches;

iii. Distinguish between up and down travel directions; and

iv. Be visible from the vicinity of call buttons.

3. In-car lanterns mounted on car door jambs and that comply with
N.J.A.C. 5:23-7.74 are acceptable.

5:23-7.77 Elevators: car position indicator and signal

(a) Audible and visual car position indicators shall be provided within
each elevator car as follows:

. Audible indicators shall:

i. Signal as the car passes or stops at each landing. The signal shall
exceed the ambient noise level by at least 20 decibels with a frequency
below 1,500 Hz; or

ii. Provide an automatic verbal announcement.

2. Visual indicators’ shall:

i. Be located above the car operating panel or over the car door;

ii. Visually display the floor number as the car passes or stops at a
landing;

iii. Have characters that are a minimum of 1/2 inch high and that
comply with N.J.A.C. 5:23-7.86, except for N.J.A.C. 5:23-7.86(d)2.

5:23-7.78 Elevators: illumination levels
Car controls, platform, car threshold, and landing sill shall be il-
luminated to a minimum of 5 foot-candles.
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5:23-7.79 Elevators: intercommunication systems

(a) If provided, emergency intercommunication systems shall comply
with the following:

1. The highest operable part of the system shall be located no higher
than 4 feet above car floor;

2. The system shall be identified with raised lettering or symbols com-
plying with N.J.A.C. 5:23-7.86 (Signs);

3. If the system employs a handset, a 2 foot 5 inch cord length shall
be provided;

4. If the system is located in a closed compartment, the compartment
door hardwareshall conform to N.J.A.C. 5:23-7.85 (Controls and operat-
ing mechanisms);

5. Provide a momentary contact button to allow hearing-impaired
individuals to summon assistance.

5:23-7.80 Platform lifts

(a) Platform lifts shall:

I. Accommodate an occupied wheelchair within the space provision
of N.J.A.C. 5:23-7.100 (Human engineering data). See Figure 7.80.

2. Adjoin an accessible route of travel as specified in N.J.A.C.
5:23-7.16, (Accessible routes, walks and floors), and have a five foot long
and five foot wide level, clear area meeting the criteria of N.J.A.C.
5:23-7.16 immediately adjacent to the entry and exit points for the lift
on each level it serves.

3. Have accessible controls complying with N.J.A.C. 5:23-7.85, (Con-
trols and operating mechanism).

4. Shall meet the technical criteria of N.J.A.C. 5:23-7.81.

5:23-7.81 Technical criteria for platform lifts

(a) The capacity of a platform lift shall not exceed one person. The
rated load of the lift shall not be less than 350 pounds.

(b) The rated speed of lift shall not exceed 40 feet per minute.

(c) The platform shall comply with N.J.A.C. 5:23-7.22 (Floor surfaces).
If required, a ramp shall be provided for access to the platform. Such
ramp shall comply with NJ.A.C. 5:23-7.23.

(d) The device shall be supported in place and maintained so as to
prevent any part from becoming loose or displaced. Adequate support
shall be provided to maintain the platform of the device in a level position
at all times.

(e) The frame and platform of a device shall be constructed of substan-
tial material capable of withstanding stresses of five times the rated load
of the device.

(f) Guarding around the lift shall be provided as follows:

1. The area around the top and bottom landings of a lift shall be
protected by a barrier at least 42 inches high and shall be equipped with
an entrance door or gate;

2. The barrier may be solid, or of open work material less than 2 inches
in its longer dimension, and shall be of substantial strength to withstand
a lateral force of 250 pounds;

3. Entrance doors or gates shall be self-closing and self-locking and
shall be equipped with an electric contact that will stop the device if the
gate is opened;

4. Entrance doors or gates shall be at least 42 inches in height;

5. Maximum pressure required to open the doors or gates shall not
exceed eight pounds.

(g) The landings shall be so lighted that the illumination at the land-
ings, when the lift is in service, shall be not less than 5 foot-candles.
(h) The following controls and electrical equipment are required:

1. The operating control shall be of the constant pressure type;

2. Where suspended by wire rope or chain, a slack rope safety switch
shall be provided;

3. Limit switches shall be provided to stop the device at upper and
lower terminal landings;

4. Where the device is exposed to the outside elements all operating
components shall be enclosed in a weatherproof enclosure;

5. The device shall not be key-operated.

5:23-7.82 Drinking fountains and water coolers

(a) If drinking fountains or water coolers are provided, 50 percent of
those provided on each accessible floor, but not less than one, shall
comply with this section. Accessible drinking fountains and water coolers
shall be dispersed throughout the floor.

(b) Accessible drinking fountains and water coolers shall be mounted
in clear floor spaces as follows:

1. Cantilevered units shall have a clear space allowing a forward ap-
proach as specified in Figures 7.82a and b. Such units shall also be
designed and mounted to provide knee space under the unit, that is at
least 27 inches high, 30 inches wide, and 17 inches deep.
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2. Free standing or built-in units shall have clear space allowing a
parallel approach as specified in Figures 7.82¢c (1 and 2) and d. Knee
space is not required for this type of unit.

3. Cantilevered units shall not reduce the clear floor space as required
by N.J.A.C. 5:23-7.19.

(c) Water spouts on accessible drinking fountains shall:

1. Be mounted no higher than 3 feet above the finished floor, measured
to the water outlet of the spout;

2. Be at the front of the unit and shall direct water flow trajectory
to provide easy access to the water flow;

3. Direct water flow at least 4 inches above the unit basin to facilitate
cup or glass insertion.

(d) Unit controls shall be front mounted or side mounted near the front
edge and shall comply with N.J.A.C. 5:23-7.85 (Controls and operating
mechanisms).

5:23-7.83 Telephones

(a) On accessible floors, each separately located public telephone and
at least one public telephone in each bank (two or more telephones) shall
comply with this section.

(b) Clear floor space shall be provided at each accessible telephone in
compliance with Figures 7.83a, b, and c. These clear spaces shall not be
restricted by installation of bases, fixed seats, or enclosures.

(c) Telephone equipment shall:

1. Be mounted so that the highest operating control or coin slot is
located at a maximum of 54 inches above the finished floor if the phone
can be reached by a person in a wheelchair using a parallel approach.
If a telephone can only be reached using a forward approach, the highest
operating control shall be located at a maximum of 4 feet. See Figures
7.83d, e, f, and g for minimum space requirements and mounting heights;

2. Be equipped with push button controls;

3. Have minimum hand set cord length of 29 inches.

(d) One public telephone in each bank of public telephones shall be
equipped with an adjustable volume control for the hearing impaired with
instructions for its use.

5:23-7.84 Seating, tables, and work surfaces

(a) If fixed seating or tables are provided, at least five percent of each
shall comply with this section. If work stations are provided, five percent
of the stations and/or five percent of the lineal footage work surface shall
comply with this section.

(b) Seating spaces for people in wheelchairs and tables, counters, or
work surfaces shall:

1. Provide a clear floor space to accommodate a single occupied wheel-
chair, the minimum dimensions of which shall be 2 feet 6 inches and 4
feet long. See Figure 7.84a.

2. Have knee spaces that are at least 30 inches high, 30 inches wide,
and 19 inches deep. The clear access space requirement and the knee space
requirement may overlap 19 inches. See Figure 7.84b.

3. Have table tops or work surfaces mounted no higher than 34 inches
above the finished floor.

4. Adjoin an accessible route of travel or another clear accessible floor
space for at least one full, unobstructed side.

5:23-7.85 Controls and operating mechanisms

(a) If controls and operating mechanisms are provided for use by the
general public or by building occupants, each shall comply with this
section.

(b) Accessible controls and operating mechanisms shall adjoin clear
accessible floor space or accessible routes of travel. Controls and operat-
ing mechanisms shall be mounted in accordance with approach direction
and reach limitations as specified in Figures 7.85a and b.

(c) Controls and operating mechanisms shall be operable with one
hand and shall not require tight grasping, pinching, or twisting of the
wrist. The force required to activate controls shall be no greater than
five pounds.

(d) If specialized mechanical, electrical, or process equipment has in-
herent functional requirements which dictate location or force require-
ments other than those specified in this section, the provisions of this
section are excepted.

5:23-7.86 Signs

(a) The International Symbol of Accessibility shall be displayed in a
manner complying with this section at the following locations:

1. Parking spaces designated as reserved for the handicapped;

2. Passenger loading zones;

3. Accessible entrances;

4. Accessible toilet and bathing facilities, except in individual units in
Use Groups | and R.
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(b) All informational signs provided shall comply with this section.

(c) Letters and numbers on sign systems shall:

. Have a width-to-height ratio of between 3:5 and 1:l;

2. Have a stroke width-to-height ratio of between 1:5 and 1:10;

3. Contrast in value with their backgrounds, preferable light letters on
a dark background;

4. Have a matte finish on a matte finish background.

(d) Characters on signs shall be:

l. Raised or incised from the background surface 1/32 inch. Symbols
and pictographs shall be incised or raised in this manner;

2. Between 5/8 inch and 2 inches high;

3. Block type with sharply defined edges;

4. Provided with at least 1/4 inch stroke width, if incised.

(e) Signs shall be placed in a standardized location throughout a build-
ing or facility as follows:

1. Interior signs shall be located alongside of the door on the latch
side and shall be mounted at between 4 feet 6 inches and 5 feet 6 inches
above finished floor. See Figure 7.86a.

2. Exterior signs shall be installed at entrances and walks to direct
individuals to accessible routes and entrances;

3. Exterior signs shall be installed at vehicular entrances to direct
disabled motorists to accessible parking areas.

(f) Identification of accessible facilities shall be by means of display
of the International Symbol of Accessibility. The symbol shall be dis-
played as shown in Figures 7.86b and c.

Minimum dimensions for the symbol shall be as follows:

Location Minimum Size
Interior 2 1/2 inches
Exterior 8 inches

5:23-7.87 Assembly areas

(a) Assembly areas shall comply with this section. Assembly areas shall
provide the number of accessible viewing positions as specified in Table
7.87.

1. Size and location of viewing positions. Accessible viewing positions
shall:

i. Provide minimum level clear floor or ground areas as shown in
Figures 7.87a and b;

ii. Accommodate one occupied wheelchair or one portable seat to
accommodate persons with crutches or leg braces;

iil. Be in an adjoining configuration if only two positions are provided.
If additional positions are provided, these additional positions may be
in single position configurations;

iv. Be an integral part of the seating plan and shall be dispersed
throughout the assembly area providing sight lines comparable to those
for all seating;

v. Adjoin an accessible route of travel to an accessible entrance;

vi. Have surfaces that comply with NJ.A.C. 5:23-7.22 (Ground and
floor surfaces);

vii. Exception: In alteration work where it is structurally impossible
to alter seating locations to disperse seating throughout, seating may be
located in congregate areas as structurally feasible. Seating must adjoin
an accessible route.

2. Accessible routes that comply with N.J.A.C. 5:23-7.16 (Accessible
routes, walks and floors) must be provided to performing areas, including
but not limited to stages, arena floors, dressing rooms, locker rooms, and
other rooms and spaces required for use of the assembly area.

i. Exception: In alteration work where it is structurally impracticable
to alter all performing areas to be on an accessible route, at least one
of each type shall be made accessible.

3. Assembly areas shall be provided with a listening system to assist
no fewer than two persons with severe hearing loss.

i. If the listening system serves individual seats, such seats shall be
located within 50 feet of the state or arena. Such locations shall provide
a complete view of the stage or arena.

ii. Acceptable types of listening systems include, but are not limited
to, audio loops, laser, and radio frequency systems.
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TABLE 7.87
Assembly Area No. of Accessible
Seating Capacity Viewing Positions
1-25 1
26-50 2
51-75 3
76-100 4
101-1000 Two percent of total rounded off to
next higher whole number, but not
less than S.
Over 1000 20 plus one for each additional 100.

5:23-7.88 Mercantile-fitting/dressing rooms

In each department (for example, sportswear, swimsuits, lingerie, etc.)
where fitting rooms are provided, at least one fitting/dressing room shall
be made accessible and of a size 5 feet by 5 feet (minimum) with a clear
opening of 43 inches minimum. Hardware on fitting room doors shall
comply with N.J.A.C. 5:23-7.46.

5:23-7.89 Residential occupancy

(a) Buildings in Use Groups R-1 and R-2, except as exempted by
N.J.A.C. 5:23-7.3, shall be made accessible to handicapped persons as
specified in NJ.A.C. 5:23-79 and 7.10. NJA.C. 5:23-7.90 through
5:23-7.98 delineate technical criteria for accessible units, minimally ac-
cessible units and adaptable units.

5:23-7.90 Residential accessibility units

Residential accessibility units shall meet all technical criteria of other
sections of this subchapter plus the specific requirements of N.J.A.C.
5:23-7.91 through 5:23-7.98.

5:23-7.91 Accessible units: kitchens

(a) Kitchens shall contain a minimum of 5 feet by 5 feet clear floor
space that allows either a forward or a parallel approach by a person
in a wheelchair to all appliances provided in the kitchen. Toe spaces under
cabinets may be counted as clear floor space if such clear space is a
minimum of 8 3/4 inches high.

(b) There shall be at least one work station a minimum of 30 inches
wide by 24 inches deep meeting knee clearance criteria of N.J.A.C.
5:23-7.84.

(¢) All controls for appliances, sinks, and other equipment shall comp-
ly with N.J.A.C. 5:23-7.85 (Controls and operating mechanisms).

(d) Sink cabinets(s) shall be provided with a removable assembly
which, when removed, will provide appropriate knee clearance as speci-
fied in N.J.A.C. 5:23-7.84. The sink and the counter of the sink cabinet
shall be adjustable to a height of 32 inches, measured from the top of
the counter to the finished floor.

L. There shall be no sharp or abrasive surfaces under sinks. Hot water
and drain pipes under sinks shall be insulated or otherwise covered.

(e) Refrigerators/freezers, if provided, shall be fully self-defrosting.

(f) Ovens shall be seif-cleaning.

(g) Wall cabinets shall be installed 15 inches above the counter tops
of base cabinets. Shelving within wall cabinets shall be adjustable.
5:23-7.92  Accessible units: closets

Within closets of accessible units, any shelving or clothes rods provided
shall be mounted at or adjustable to positions as specified in Figure 7.92.

5:23-7.93  Accessible units: bathrooms
All bathrooms within accessible units shall comply with N.J.A.C.
5:23-7.51.

5:23-7.94 Residential adaptable units

(a) Adaptable units shall meet the following technical criteria:

1. Interior passage and bathroom doors shall provide a clear opening
of not less than 30 inches when the door is open 90 degrees as measured
between the edge of the door and the latch side stop.

2. The corridor widths within the units shall be a minimum of 36
inches.

5:23-7.95 Adaptable units: kitchens

(a) Kitchens in adaptable units shall be on an accessible route and shali
meet the following criteria:

1. Clearances between all opposing base cabinets, counter tops, ap-
pliances, or walls shall be 40 inches minimum, except in U-shaped
kitchens, where such clearances shall be 60 inches minimum.

(b) A clear floor space at least 30 inches by 48 inches complying with
N.J.A.C. 5:23-7.16 that allows cither a forward or a parallel approach
by a person in a wheelchair to all appliances in the kitchen shall be
provided.

(c) All controls for appliances, sinks and other equipment shall comply
with N.J.A.C. 5:23-7.85 (Controls and operating mechanisms).
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(d) At least one 30 inch section of counter shall provide a work surface
that complies with the following requirements:

1. The counter shall be adjustable or replaceable as a unit to provide
alternative heights of 28 inches, 32 inches, and 36 inches measured from
the floor to the top of the counter surface;

2. Base cabinets, if provided, shall be removable under the full 30
inches minimum frontage of the counter. The finished floor shall extend
under the counter to the wall;

3. Counter thickness and supporting structure shall be two inches
maximum over the required clear area;

4. A clear floor space 30 inches by 48 inches shall allow a forward
approach to the counter. Nineteen inches maximum of the clear floor
space required may extend underneath the counter. The knee space shall
have a minimum clear width of 30 inches and a minimum clear depth
of 19 inches;

5. There shall be no sharp or abrasive surfaces under such counters.

(e) The sink and surrounding counter shall comply with the following
requirements:

I. The sink and surrounding counter shall be adjustable or replaceable
as a unit to provide alternative heights of 28 inches, 32 inches, and 36
inches, measured from the floor to the top of the counter surface or sink
rim. The total width of sink and counter area shall be 30 inches minimum;

2. Rough-in plumbing shall be located to accept connections of supply
and drain pipes for sinks mounted at the height of 28 inches:;

3. The depth of a sink bowl shall be no greater than 6'2 inches. Only
one bowl of double- or triple-bowl sinks must meet this requirement;

4. Base cabinets, if provided, shall be removable under the full 30 inch
minimum frontage of the sink and surrounding counter. The finished
flooring shall extend under the counter to the wall;

5. Counter thickness and supporting structure shall be 2 inches maxi-
mum over the required clear space;

6. A clear floor space 30 inches by 48 inches shall allow forward
approach to the sink. Nineteen inches maximum of the clear floor space
may extend underneath the sink. The knee space shall have a minimum
clear width of 30 inches and a clear depth of 19 inches;

7. There shall be no sharp or abrasive surfaces under sinks. Hot water
and drain pipes under sinks shall be insulated or otherwise covered.

(f) Refrigerator/freezers, if provided, shall be fully seif-defrosting.

(g) Ovens shall be self-cleaning.

5:23-7.96 Adaptable units: bathrooms

(a) Each bathroom shall be on an accessible route and shall meet the
requirements of this section.

(b) Doors shall not swing into the clear floor space required for any
fixture.

(c) Water closets shall have the following features:

1. Clear floor space at the water closet shall be as shown in Figure
7.96a. The water closet may be located with the clear area at either the
right or left side of the toilet;

2. The water closet shall be mounted with the top of the flood rim
14 to 15 inches (industry standard) above the finished floor;

3. Structural reinforcement or other provisions that will allow installa-
tion of grab bars shall be provided in the locations shown in Figure 7.96b.
If provided, grab bars shall be installed as shown in Figure 7.55¢ and

4. The toilet paper dispenser shall be installed within reach as shown
in Figure 7.96b.

(d) Lavatory, mirrors, and medicine cabinets shall have the following
features:

I. The lavatory and mirrors shall comply with N.J.A.C. 5:23-7.58 and
7.59;

2. If a cabinet is provided under the lavatory, then it shall be removable
to provide the clearances specified in N.J.A.C. 5:23-7.58;

3. If a medicine cabinet is provided above the lavatory, then the bottom
of the medicine cabinet shall be located with a usable sheif no higher
than 44 inches above the floor.

(e) If a bathtub is provided, then it shall have the following features:

1. Clear floor space at bathtubs shall be as shown in Figures 7.6la,
b and c;

2. An in-tub seat or a seat at the head of the tub shall be provided
as shown in Figures 7.61a, b and c. Seats shall be mounted securely and
shall not slip during use;

3. Structural reinforcement or other provisions that will allow installa-
tion of grab bars shall be provided in the locations shown in Figures 7.96¢
and d. If provided, grab bars shall be installed as shown in Figures 7.67a
and b.
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4. Faucets and other controls shall be located as shown in Figure 7.61h
and shall comply with N.J.A.C. 5:23-7.85.

(f) If a shower is provided, it shall have the following features:

1. Shower stall size and clear floor space shall comply with either
Figure 7.61d or 7.61e. The shower stall shall be a minimum of 36 inches
by 36 inches;

2. Structural reinforcement or other provisions that will allow installa-
tion of grab bars shall be provided in the locations shown in Figure 7.96¢
or 7.96f;

3. Faucets and other controls shall be located as shown in Figure 7.96e
or 7.96f, and shall comply with 5:23-7.85.

5:23-7.97 Adaptable units: consumer information

(a) To ensure that the existence of adaptable features will be known
to the owner or occupant of a dwelling, the following consumer infor-
mation shall be provided in each accessible dwelling unit for rent or sale:

1. Notification of the alternate heights available for the kitchen counter
and sink, and the existence of removable cabinets and bases, under
counters, sinks, and lavatories;

2. Notification of the provisions for the installation of grab bars at
toilets, bathtubs, and showers;

3. Notification that the dwelling unit is equipped to have a visual
emergency alarm installed;

4. Identification of the location where information and instructions are
available for changing the height of counters, removing cabinets and
bases, installing a visual emergency alarm system, and installing grab
bars, and installing a ramp where appropriate;

5. In addition, the renters and buyers of accessible dwelling units shall
be provided with the following information:

i. Instruction for adjusting or replacing kitchen counter and sink
heights and for removing cabinets;

ii. A scale drawing showing the location of adjustable or replaceable
counter areas and removable cabinets;

iii. Identification of the location of any equipment and parts required
to adjusting or replacing counter tops, cabinets, and sinks;

iv. A scale drawing showing methods and locations for the installation
of grab bars;

v. Instructions for installing a visual emergency alarm system, if the
dwelling unit is equipped for such an installation.

6. Construction documents for the unit shall also include a design for
the future modification of the entrance to provide accessibility. Any level
platform(s) or ramp(s) included in the design shall meet provisions of
NJ.A.C. 5:23-7.23.

5:23-7.98 Residential minimally accessible units

(a) Units required to be minimally accessible shall be required to meet
the following technical criteria:

1. Interior passages and bathroom doors shall provide a clear opening
of not less than 30 inches when the door is open 90 degrees as measured
between the edge of the door and the latch side stop;

2. The corridor widths within the units shall be a minimum of 36
inches;

3. Kitchens shall have a clear floor space of at least 30 inches by 48
inches adjoining an accessible route of travel or a hallway at least 36
inches wide. This space shall be arranged to allow either a forward or
a parallel approach by a person in a wheelchair to all appliances in the
kitchen including, but not limited to, the sink, range, oven, refriger-
ator/freezer;

4. Bathrooms shall comply with the minimal accessibility criteria of
N.J.A.C. 5:23-7.63.

5:23-7.99 Alarms

(a) If alarm systems are provided, each shall comply with the following:

1. Audible alarms shall produce a sound pressure level that exceeds
ambient room or space noise by 15 decibels or any maximum noise level
of 30 second duration by 5 decibels, whichever is greater. Sound levels
for alarm signals shall not exceed 120 decibels.

2. If audible alarms are provided, then in addition, a visual alarm
device adjacent to or within each exit sign which flashes in conjunction
with audible alarms and operates from the same power source shall also
be provided. Flash frequency of visual alarms shall be less than 5 Hz.
If such alarms use electricity from the building as a power source, then
they shall be installed on the same system as the audible emergency
alarms. Specialized systems utilizing advanced technology such as tactile
alarms may be substituted for visual alarms if equivalent protection is
afforded handicapped users of the building or facility.

3. All hotels and motels, regardless of the number of units, shall have
available at least one portable visual alarm type smoke detector for the
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deaf or hearing impaired for each 50 units or less. The proprietor may
require a refundable deposit for such portable smoke detector not to
exceed the value of the smoke detector. Visual notification of availability
shall be provided.

4. Alarm pull stations shall comply with N.J.A.C. 5:23-7.85 (Controls
and operating mechanisms).

5:23-7.100 Human Engineering Data

EDITOR’S NOTE: Human Engineering Data consists solely of dia-
grams (Figures 7.100a through 7.100p) concerning dimensions for Two-
Way Passage, 180°/360° Turns, 90° Turn, Ground Space, Forward Ap-
proach, Parallel Approach, Alcoves, Reach Over Obstacles, Reach, Man-
euvering Clearances, and Turn-Maneuvering Clearance.

5:23-7.101  Recreation

All buildings, structures, facilities, equipment, and sites or portions
thereof, intended for indoor or outdoor, active or passive recreation shall
meet all applicable requirements of this subchapter in addition to the
provisions of N.J.A.C. 5:23-7.102 through 5:23-7.117.
5:23-7.102 Recreation: definitions

“Park’ or “‘recreation area” means an area set aside and designated
for recreation, including either active participation, as in sports, or passive
recreation, as in the observation of nature.

“Recreation facility” means any building, structure, body of water,
dock, court, field, location, or portion thereof, intended for active or
passive recreation.

“Support facility” means a facility ancillary to a recreation facility
including, but not limited to, toilet facilities, food services, information
services, first aid stations, drinking fountains, telephones, and shelters.
Facilities primarily housing mechanical equipment or those exclusively
used for storage are not included in this definition.

“Recreation equipment” means all recreation equipment and
prescribed surrounding safety areas, including, but not limited to, moving
ride equipment, fixed equipment, fixed manipulated play equipment,
picnic tables, benches, fire places and grills, ski lifts, and aerial tramways.

**Site access points’ means all entrances, waiting areas, drop-off zones,
parking areas, and public transportation stops serving the recreational
area or facility, except those used solely for maintenance purposes.

“Undeveloped areas means wilderness, camping, or hunting areas
without toilet facilities with plumbing. If such areas contain toilet facilities
with plumbing, they are considered developed.

5:23-7.103 Recreation: exceptions

These recreation requirements do not apply to undeveloped areas as
defined in N.J.A.C. 5:23-7.102. These requirements also shall not apply
to recreation buildings, structures, facilities, and equipment which are on
the site of a residence in Use Group R-3.

5:23-7.104 Recreation: route of travel

There shall be an accessible route of travel connecting the following
elements: Recreation facilities, support facilities, recreation equipment
and site access points.
5:23-7.105 Recreation: pools

(a) All pools intended for swimming, soaking, wading, or diving, ex-
clusive of those intended for ornamental, decorative, or mechanical
purposes, must adjoin an accessible route of travel. The interior of swim-
ming pools, defined as pools with singular or multiple depth ranging
between [9 inches and 13 feet, and the interior of soaking pools shall
be made accessible by one of the methods detailed in 1. through 4. below.
Wading pools, defined as pools with a maximum depth less than 24
inches, and diving pools, defined as pools or tanks whose minimum depth
is over 13 feet, are excluded from this interior access requirement.

I. A vertical lift meeting the following criteria and as shown in Figure
7.105a:

i. Designed by its manufacturer for independent operation by the user.

ii. Equipped with a chair designed for independent transfer from a
wheelchair. The chair shall have a rigid seat with a depth of at least 15
inches and shall have a rigid back support at least 15 inches high;

(1) As an alternative to ii. above, a pool may be equipped with a
moving platform meeting the criteria of N.J.A.C. 5:23-7.81.

iti. Adjoin a clear level floor area meeting the criteria of N.J.A.C.
5:23-7.16 whose minimum dimensions are 5 feet by 5 feet.;

iv. Has controls which meet the criteria of N.J.A.C. 5:23-7.81:

v. Is located to meet the criteria of Figure 7.105a.

2. Interior/exterior steps meeting the criteria of Figure 7.105b.

3. A ramp meeting the criteria of N.J.A.C. 5:23-7.23 and Figure 7.105c.

4. A wheelchair shall be provided to the user if the moving platform
or ramp option is used.

Interested Persons see Inside Front Cover
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5:23-7.106 Recreation: swimming and skating areas

(a) Where swimming and/or skating areas are provided at natural or
man-made bodies of water, there shall be an accessible route of travel
connecting site access points, support facilities, any beach, and the water’s
edge.

(b) Where swimming is provided, there shall be a ramp leading into
the water to a depth of 3 feet. The ramp shall meet the criteria of N.J.A.C.
5:23-7.23 and of Figure 7.105c except that handrails shall not be provided.
Visual markings for the underwater portion of the ramp, such as floats
or flags, shall be provided to define the side edges. Alternately, means
of access to a minimum water depth of 3 feet may be achieved by other
methodologies as specified in N.J.A.C. 5:23-7.105. This provision shall
not apply in those ocean front areas where wave action would render
the provision of a ramp impractical from an engineering standpoint.

5:23-7.107 Recreation: boating areas

(a) Each boating area with docking facilities shall have one accessible
mooring space.

(b) Each accessible mooring space shall adjoin an accessible route of
travel and shall have a minimum clear space of 5 feet by S feet to allow
transfer to the boat. Additionally, each accessible mooring space shall
be a maximum of 48 inches above the mean water level in tidal areas,
24 inches in non-tidal areas.

(c) Service areas and pick-up areas, if provided, shall adjoin an ac-
cessible route of travel.
5:23-7.108 Recreation: fishing areas

(a) If docks are provided in a fishing area, the criteria of NJ.A.C.
5:23-7.107 shall apply.

(b) If docks are not provided in a fishing area, there shall be, within
each area designated by signage for fishing, at least one level, stable, hard
surfaced space at the water’s edge at least 6 feet by 6 feet adjoining an
accessible route of travel,

5:23-7.109 Recreation: court games

(a) The surface of the court must adjoin an accessible route of travel.
Entrances shall meet criteria of N.J.A.C. 5:23-7.37.

(b) Court surfaces shall meet the criteria of N.J.A.C. 5:23-7.16 except
in those instances where the recognized rule of the particular game dictate
another surface.

5:23-7.110 Recreation: ice rinks and roller rinks
The surface of the rink shall adjoin an accessible route of travel.

5:23-7.111 Recreation: playing fields

(a) There shall be an accessible route of travel to each playing field
and the surface of each field shall adjoin such route of travel. For an
overlay field, an accessible route of travel to the primary field shall fulfill
the requirements of this section. For a complex of playing fields in a single
area, an accessible route of travel to the area shall fulfill the requirements
of this section. This provision, however, shall not be construed to negate
the requirement for an accessible route of travel to any spectator viewing
areas provided for fields in the complex.

5:23-7.112 Recreation: golf facilities

(a) There shall be an accessible route of travel connecting the golf
course and support facilities.

(b) Bridges, if provided, shall either be designed for use by golf carts
or shall meet criteria of N.J.A.C. 5:23-7.23.

(c) Where curbs are provided at points where courses cross thorough-
fares, ramps or curb ramps meeting the criteria of N.J.A.C. 5:23-7.23 shall
be provided.

5:23-7.113 Recreation: ski lifts, aerial tramways, and conveyors

(a) There shall be an accessible route of travel, which may be com-
pacted snow where applicable, connecting pick-up areas, support facili-
ties, and the moving seat, car, or platform of ski lifts, aerial tramways,
conveyors, and comparable mechanisms. A S foot by 5 foot clear, level
area meeting the criteria of N.J.A.C. 5:23-7.16 shall be provided immedi-
ately adjacent to the upper, lower, and any intermediate terminals of such
mechanisms to facilitate transfer from a wheelchair to the seat, car, or
platform. If seats are involved, they shall be at a height of 16 inches to
18 inches above the clear, level area.

(b) There shall be a control immediately available to the operator of
the ski lift, aerial tramway or conveyor to stop and restart the mechanism
to allow the transfer of a disabled person on and off.
5:23-7.114 Recreation: trails

(a) Trails through otherwise undeveloped areas, primarily for the
purposes of hiking or wilderness experiences, are exempted from rec-
reation requirements.

(b) All other trails shall meet the criteria of N.J.A.C. 5:23-7.16.
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(c) Signs, where provided, shall meet the criteria of N.J.A.C. 5:23-7.86.
5:23-7.116 Recreation: camping sites

(a) In camping areas considered as developed as defined in N.J.A.C.
5:23-7.102, at least four percent (rounded off to the nearest, higher whole
number) of camp sites within each camping area shall meet the following
criteria:

I. There shall be an accessible route of travel connecting these ac-
cessible camp sites with site access points and support facilities;

2. Sites and signs leading to such sites shall be marked with the Inter-
national Symbol of Accessibility displayed as specified in N.J.A.C.
5:23-7.86;

3. Where tent platforms are provided, each shall be equipped with a
ramp meeting the criteria of N.J A.C. 5:23-7.23;

4. The accessible camp sites shall be distributed throughout the camp-
ing area.
5:23-7.116 Recreation equipment

(a) There shall be an accessible route of travel connecting site access
points, recreation facilities, support facilities, and each piece of recreation
equipment. For each piece of recreation equipment whose manufacturer
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specifies a surrounding, resilient safety area, providing access to the edge
of that safety area shall constitute compliance with the requirements of
this section.

(b) Sand and gravel shall not be used within resilient safety areas.

(c) Atleast 25 percent of all play equipment within each play area shall
be the type specified by the manufacturer as totally usable by both
disabled and non-disabled persons.

(d) As existing playground equipment is replaced, at least 50 percent
of the replacement equipment shall be of a type specified by the manufac-
turer as totally usable by both disabled and non-disabled persons until
the percentage as specified in (¢) above is met.
5:23-7.117 Recreation: equestrian facilities

At the area normally used for mounting at each recreational equestrian
facility, a mounting platform for the disabled shall be provided. The top
of the platform shall be at a height 42 inches above the surface upon
which the horse stands. The mounting platform shall have a minimum
dimension of 5 feet long and 3 feet wide. Any ramp necessary to provide
access to the mounting platform shall meet the criteria of N.J.A.C.
5:23-7.23 except that a minimum slope of 1:9 shall be allowable.
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Figure 7.43c
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The following proposals are authorized by Richard T. Dewling, Com-
missioner, Department of Environmental Protection.

DIVISION OF WATER RESOURCES

(a)
Bureau of Shelifish Control
Shellfish-Growing Water Classification

Proposed Amendments: N.J.A.C. 7:12-1.2, 1.3, 1.4,
1.5,1.6 and 2.1
Proposed New Rules: N.J.A.C. 7:12-1.8 and 2.15

Authority: N.J.S.A. 13:1D-9 and 58:24-1 et seq.
DEP Docket No. 011-86-03.
Proposal Number: PRN 1986-112.

Submit comments by May 21, 1986 to:
William J. Eisele Jr., Chief
Bureau of Shellfish Control
Division of Water Resources
Department of Environmental Protection
Stoney Hill Rd., Leeds Point
Star Route
Absecon, New Jersey 08201

The agency proposal follows:

Summary

The Department of Environmental Protection (the department)
proposed to amend its rules on the classification of certain shellfish beds
as the result of surveys conducted by the Bureau of Shellfish Control.

The surveys consist of the collection and analysis of water samples,
the inventory of actual and potential sources of pollution, and hydro-
graphic studies of flow patterns which distribute pollution. These surveys
are conducted in accordance with applicable State and Federal (Food and
Drug Administration (FDA)) guidelines and regulations as described in
the National Shellfish Sanitation Program manual of operations (Part
I—Sanitation of Shellfish Growing Areas). The FDA further requires that
each state appraise, every two years, the quality of those waters classified
as Approved for the harvest of shellfish. New Jersey conducts in-
vestigatory work and research and, pursuant to N.J.S.A. 58:24-] et seq.,
revises the regulations annually.

The proposed revisions to the regulations are indicated for one or more
of the following reasons: (a) changes in water quality; (b) relocation or
renumbering of navigation markers; (¢) enhanced monitoring of water
quality; and (d) clarifying existing regulations.

Changes in water quality were seen as the cause for redefining the
classification of the waters along Long Beach Island (Surf City) (180
acres-from Approved to Seasonal), St. Georges Thorofare (107
acres—f{rom Condemned to Seasonal), Townsend and Stites Sound (300
+ 142 acres—from Condemned to Approved) and Straight Creek on the
Delaware Bay (acreage is too small to determine—from Approved to
Condemned).

There are instances where Navigation Markers are utilized to delineate
areas. Periodically these aids-to-navigation are moved, requiring adminis-
trative changes to the regulations. Buoy relocation or renumbering that
requires change in classification of water are Potter Creek 1o Laurel
Harbor (140 acres—from Approved to Seasonal, 33 acres—from Con-
demned to Approved) and Long Beach Island-Holgate area (160
acres—from Approved to Seasonal).

Increased or enhanced monitoring is the basis for changing the Season-
al Special Restricted classification in Raritan Bay from June through
August to May through September yearly. This affects 13,000 acres
available for depuration. Additionally, 92 acres in Great Egg Harbor
River will be upgraded from Condemned to Seasonal.

The existing regulations list all marinas, boat moorings and anchorages
as condemned. For clarification purposes, 92 acres in the Highlands
Municipal Marina will be shown as Condemned instead of Special Re-
stricted on the charts.

Poor water quality in the Ocean along the shoreline of Wildwood
required closure action during August of 1985. Revision to those delinea-
tions are proposed.

These proposed rule amendments will result in the reclassification of
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approximately 15,498 acres. The names of the waterways and number
of acres reclassified are listed below in general terms.

CHART # AREA ACTION ACRES

1-2 Atlantic Highlands Special Restricted to 92
Marina Condemned

1-2 Raritan Bay Seasonal Special Restricted 13,000

(Date change)

4 Potter Creek to Seasonal to Approved 140
Laurel Harbor Condemned to Approved 33

5 Long Beach Island Approved to Seasonal 180
(Surf City)

6 Long Beach Island Approved to Seasonal 160
(Holgate)

7 Brigantine Condemned to Seascnal 107

8 Great Egg Harbor Condemned to Seasonal 92
River

8 Townsend Sound Condemned to Approved 300

8 Stites Sound Condemned to Approved 142

9 Atlantic Ocean Comdemned to Approved 62
(Wildwoods) Approved to Condemned 1150

10 Delaware Bay Approved to Condemned too small to
(Straight Creek) determine

This proposal also provides rules for the proposed hard clam spawner
sanctuary program, currently under development by the department, and
the proposed formalization of the scientific and non-human consumption
collection program. Finally, modifications and new additions are being
proposed for the definition section at 7:12-1.2 to clarify the department’s
Special Permit Program in addition to the terms associated with the hard
clam spawner sanctuary program.

Social Impact

In addition to the more than 23,000 persons licensed to harvest
shellfish, the adoption of this proposal benefits the far greater number
of consumers who utilize the shellfish harvested from New Jersey waters.
At the same time, the downgrading of some waters may in limited cases
reduce recreational opportunities. The continued monitoring efforts
undertaken by the department insure that the State’s shellfish resource
remains a wholesome food product, available to both recreational and
commercial harvesters.

Economic Impact
These shellfish growing water reclassifications represent a net increase
in the availability of harvest water to shellfishermen. The overall econ-
omic impact of these regulatory changes should be positive for the
shellfish industry while allowing the department to fulfill its statutory
responsibility to protect the public health with minimal administrative
cost to the State.

Environmental Impact

The continuous monitoring of New Jersey’s shellfish growing waters
benefits the State not only by affording protection from shellfish related
disease, but also by serving as an environmental yardstick by which the
progress of pollution abatement programs can be measured.

In addition, the demand for increased recreational, residential and
commercial facilities in New Jersey’s coastal zone continues to present
a dilemma to environmental planners. The level of discord associated with
the conflicting interests that depend upon publicly owned and managed
natural resources can only be expected to increase. Therefore the need
for an objective method of evaluating the impact of man’s activities upon
complex estuarine and marine systems is increasing. The criteria as-
sociated with the National Shellfish Sanitation Program, which forms the
basis of these water quality classifications, is but one suggested method
that can be utilized to quantify the impact of development on the environ-
ment.

This proposal represents a tangible measurement of the quality of New
Jersey’s coastal surface waters as well as providing a historical record
for future comparison. The adoption of this proposal will exert a positive
environmental impact primarily by sanctioning the extensive monitoring
efforts that preceded the specific changes recommended herein.

Fuil text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

7:12-1.2  Definitions
The following words and terms, when used in this subchapter, shall
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have the following meanings unless the context clearly indicates other-
wise:

“Department” means the New Jersey Department of Environmental
Protection.

“Sanctuary” means an area established by the department for research
purposes.

**Seasonal area” means waters condemned and opened for the harvest
of shellfish each year automatically by operation of the regulations in this
chapter. [according to schedule of N.J.A.C. 7:12-1.3(b) and (c) 1.4 and
L1.5.]

“Spawner area’” means those areas established by the department to re-
establish shellfish populations.

“Special Permit Programs” means programs developed to utilize shellfish
from waters classified other than Approved.

7:12-1.3 Growing water condemnations

(a) Charts designating growing water classifications as hereinafter de-
scribed are available from the Bureau of Shellfish Control Offices, Marine
Police Stations, and Shellfisheries Field Offices at Bivalve and Nacote
Creck. However, all persons are cautioned that emergency closures may
be necessary and may not be charted. These Shellfish Growing Water
Classification Charts are developed from Nautical Charts Number 12327
New York Harbor, [79th Edition, July 2, 1983]80th Edition, December
29, 1984; Number 12324 Intracoastal Waterway, Sandy Hook to Little
Egg Harbor, [2ist Edition, March 5, 1983]23rd Edition, June 1, 1985;
Number 12316 Intracoastal Waterway, Little Egg Harbor to Cape May,
[20th Edition, November 27, 1982]22nd Edition, May 4, 1985; and
Number 12304 Delaware Bay, [28th Edition, April 17, 1982]30th Edition,
March 16, 1985. The State Department of Environmental Protection
hereby condemns all shellfish growing waters or other places from which
shellfish are or may be taken at all times of the year, except when
otherwise noted in N.J.A.C. 7:12-1.4, 1.5, [and] 1.6, and 1.8.

1.-2. (No change.)

3. Raritan Bay area (A portion is designated as a Special Restricted
area and a portion is designated as a Seasonal Special Restricted area.
See: N.J.A.C. 7:12-1.6.):

i.-ii. (No change.)

iii. All the waters of Sandy Hook Bay and tributaries thereof; (Portions
are designated as Special Restricted Areas or Seasonal Special Restricted
Areas. See: N.JLA.C. 7:12-1.6.) [Special Restricted Area: That portion of
Sandy Hook Bay bounded by a line beginning at the south end of that
pier maintained by the United States Navy in Leonardo (United States
Navy Ammunition Depot-Earle) where it intersects the shoreline and
following the easternmost side of the mainstem of that pier to its north-
ernmost extent, then following a line connecting that point to Sandy
Hook light, Fixed light 88ft 19M (F 88ft 19M) bearing approximately
082 degrees T to where it intersects the western shoreline of Sandy Hook
peninsula, then southward following the west shore of Sandy Hook to
the Route 36 highway bridge over the Shrewsbury River, then proceeding
westward along that bridge to where it adjoins the mainland, then foliow-
ing the shoreline in a general northwestward direction to its point of
origin at the base of the naval pier. (This designation of Special Restricted
waters directly adjoins those waters defined as Seasonal Special Restricted
Areas in N.J.A.C. 7:12-1.6.)]

iv. The Special Restricted area is that portion of Sandy Hook Bay
bounded by a line beginning at the south end of that pier maintained by
the United States Navy in Leonardo (United States Navy Ammunition
Depot-Earle) where it intersects the shoreline and following the shoreline
in a generally southeasterly direction until it reaches the structure forming
the western extent of the Atlantic Highlands Municipal Harbor, and then
following the western edge of this structure in a northerly direction to its
northernmost extent, and then connecting this structure with the breakwater
(this breakwater or stonepile forms the northern boundary of the municipal
harbor) and following the northern side of the breakwater in an easterly
direction to its easternmost extent, where it is marked by the navigational
marker designated as Flashing light 4 second 29ft 8M (F1 4sec 29ft 8M)
and then bearing approximately 201 degrees T to the mainland, and then
following the shoreline in a generally southeasterly direction to the west-
ernmost extent of the Route 36 highway bridge, spanning the Shrewsbury
River and then following the northern edge of that bridge to where it
intersects the shoreline on Sandy Hook, and then following the shoreline
in a generally northerly direction until it intersects a line connecting Sandy
Hook light, Fixed light 88ft 19M (F 88ft 19M) to the northernmost extent
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of the Earle Pier, and following that line bearing approximately 262 degrees
T to the northernmost extent of the naval pier, and then following the
westernmost side of the pier in a generally southwestern direction to its point
of origin where the pier intersects with the shoreline. (This designation of
Special Restricted area directly adjoins those waters defined as Seasonal
Special Restricted areas in N.J.A.C. 7:12-1.6.)

4.-10. (No change.)

11. Barnegat Bay-Brick Township area and Dover Township form the
Metedeconk River to Toms River (A portion is designated seasonal. See:
N.JA.C. 7:12-1.5):

i.-v. (No change.)

vi. All those waters of Shelter Cove west from a straight line connecting
the points of land at its mouth, then all those waters west and north of
a line from the southernmost point of land at the mouth of Shelter Cove
and bearing approximately 154 degrees T to [light 40 (FI G 8 feet)]
Flashing Red light “40” (F1 R ‘‘40"), then bearing approximately 18]
degrees T toward Good Luck Point and terminating at its point of
intersection with the Mathis Bridge, connecting the mainland with Pelican
Island; the southern boundary of this condemned area shall follow said
bridge in a westward direction and terminate at its connection with the
mainland shore. The birdge is a common boundary line with paragraph
12 of this subsection.

12. (No change.)

13. Barnegat Bay-Berkeley Township area, Toms River to Potter
Creek:

i. All the waters west of a line beginning on the north bank of the
entrance to Good Luck Point Marina {(at Good Luck Pt.) along the
offshore ends of the piers in a southerly direction to the eastern end of
Barnegat Pier, then bearing approximately [225]215 degrees T to [flashing
light 60 (F1 R 8 ft.)]Flashing Red light 4s “60” (F1 R 4s “60") north of
Berkeley Shores, then bearing approximately [218]221 degrees T to and
terminating at the most easterly point of land on the south bank of Potter
Creek;

ii. (No change.)

14. Barnegat Bay-Berkeley Township, Potter Creek to [Forked River]
Sunrise Beach (A portion is designated as Seasonal. See: N.J.A.C.
7:12-1.4.):

{i. Potter Creek to Laurel Harbor area: All those waters west of a line
beginning at the most easterly point of land in the south bank of Potter
Creck as described in section |13i above and bearing approximately 186
degrees T to an unnamed point of land at the mouth of a cove on the
north side of Cedar Creek, then bearing approximately 114 degrees T
across the mouth of that cove to the next point of land and following
the shoreline of this land formation to its southeasternmost point, then
bearing approximately 164 degrees T to the northernmost point of the
small unnamed island off of Laurel Harbor, then bearing approximately
136 degrees T to Flashing light 64 (FI R 8ft *“64”") then bearing approx-
imately 220 degrees T touching the southeast shore of Laurel Harbor to
a juncture with a line connecting Special Purpose Buoy “A™ (bearing
approximately 296 degrees T), and the marker on the mainland, then
along this line to the marker described above;]

i. Potter Creek to Cedar Creek area: All those waters west of a line
beginning at the most easternmost point of land (directly east of the terminus
of Island Drive, Berkeley Township) on the south bank of Potter Creek
(this point of land coincides with that described in subsection 13i above)
and bearing approximately 182 degrees T to the northernmost point on the
pier located on the northernmost point of land at Berkeley Island Park
(Ocean County Park System);

{ii. All of Cedar Creek and tributaries:]

ii. Cedar Creek to Laurel Harbor area: All those waters west of a line
beginning at the bulkhead (located on the northeasternmost point of land
at the mouth of Cedar Creek) located on the southeasternmost extent of
Berkeley Island Park (Ocean County Park System) and bearing approx-
imately 161 degrees T to the northernmeost point of land on the unnamed
istand located just east of Laurel Harbor, and then following the eastern
shoreline of this island in a southerly direction to the southernmost extent
of this island, and then bearing approximately 207 degrees T to the Depart-
ment Maintained marker located on the northernmost point of land on the
mainland, (located at the northeastern extent of Laurel Boulevard in Lacy
Township) and then following the shoreline in a southerly direction, and then
westerly to the southernmost extent of land in Laurel Harbor (located at
the southwesternmost extent of Laurel Boulevard in Lacy Township) and
then bearing approximately 229 degrees T to the unnamed point of land
that forms the southeastern bank at the mouth of the Laurel Harbor lagoon
complex where it terminates. (This Condemnation includes all waters of
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Cedar Creek and its tributaries as well as all waters comprising the Laurel
Habor lagoon complex.);

iii. (No change.)

15. (No change.)

16. Barnegat Bay-Little Egg Harbor-Long Beach Island area; Barnegat
Light to Holgate (A portion is designated as Seasonal. See: N.J.A.C. 7:12-
1.4 and 1.5):

i.-ii. (No change.)

iii. Al those waters of the tributaries or creeks of Cedar Bonnet Island
north of Route 72 (Manahawkin Causeway) enclosed by a line beginning
on the easternmost bank at the mouth of the easternmost creek or tributary
and then bearing approximately 270 degrees T to the western bank at the
mouth of this tributary, and then following the shoreline easterly to the next
tributary, creek, or lagoon’s mouth, where it bears approximately 270
degrees T to the western bank of this body of water where it terminates.

17.-24. (No change.)

25. Brigantine area (A portion is designated as Seasonal. See: N.J.A.C.
7:12-1.5):

i. (No change.)

ii. All of Black Hole and St. Georges Thorofare[;] north and east of
a line from the point of land on the western shore, at the mouth of Sea
King Lagoon and bearing approximately 348 degrees T to the opposite
shore.

ili. (No change.)

26.-28. (No change.)

29. Great Egg Harbor River (A portion is designated as Seasonal. See:
N.JA.C. 7:112-1.5):

i. All of the Great Egg Harbor River and tributaries upstream from
a line beginning at [Flashing light number 7 (F1 *“7”") and bearing approx-
imately 020 degrees T to the west bank at the mouth of Lakes Creek]
Flashing Red 8 (F1 R “8”) and bearing approximately 208 degrees T to
a department maintained marker at the mouth of an unnamed creek. This
line coincides with the line described in N.J.A.C. 7:12-1.5):

ii.-iv. (No change.)

30. (No change.)

31. Strathmere and Sea Isle City area (A portion is designated as
Seasonal. See: N.J.A.C. 7:12-1.4):

i.-vi. (No change.)

vii. [All of Sunks Creek, Mill Creek, Ware Thorofare, Clem Thorofare,
Mill Thorofare, Townsend Sound and portions of Townsend Channel and
tributaries thereof northwest of a line from a Department maintained
marker at the tip of an unnamed peninsula (approximately 1000 yards
north of N **140” buoy) and bearing approximately 212 degrees T to a
Department-maintained marker on the adjacent shoreline;] All of Sunks
Creek, Mill Creek, Ware Thorofare, Mill Thorofare and tributaries thereof,
and portions of Townsend Sound north of a line from a department main-
tained marker on the prominent point of land along the western shoreline
of Townsend Sound and bearing approximately 105 degrees T to another
department maintained marker at the mouth of an unnamed tributary on
the opposite shoreline;

viii. The area of Townsend Channel adjacent to the town of Townsends
Inlet contained within a line beginning at the [tank on Townsends Inlet,
then running to buoy R ““142", then running to buoy R ““144"] street
end at 77th St. and running to a Department maintained marker at the
mouth of Middle Thorofare, then to the southernmost pier in Townsends
Channel (at the end of 94th Street) then running along that pier to the
shore and terminating.

32. Avalon area:

i.-vi. (No change.)

vii. [All of South Channel and Stites Sound contained within a line
from the Department-maintained marker at the easternmost tip of the
unnamed island at the confluence of South Channel and North Channel
and bearing approximately 152 degrees T to another Department-main-
tained marker, then along the shoreline of South Channel in a westerly
direction, across the mouth of Leonard Thorofare, then in a northerly
direction along the shoreline of Stites Sound to a Department-maintained
marker at the mouth of the second unnamed creek and bearing approx-
imately 063 degrees T to a Department-maintained marker at the mouth
of Middle Thorofare and along the shoreline in a southeasterly direction
across the mouth of North Channel and along the western shorelines of
a series of four unnamed, adjacent islands to the point of origin and
terminating.] All of South Channel from a straight line beginning at the
easternmost tip of the unnamed island at the confluence of South Channel
and North Channel and bearing approximately 115 degrees T to the opposite
shore of South Channel to a line that begins at the northernmost point of
the unnamed island on the north side of the western entrance to South
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Channel and bearing approximately 246 degrees T and terminating on the
western bank of the entrance to Leonard Thorofare.

viii. (No change.)

33.-34. (No change.)

35. The Wildwoods area (A portion is designated as a special restricted
area).

i.-xv. (No change.)

xvi. Special restricted area:

(1) (No change.)

(2) All of Jarvis Sound south and west of a line [through channel
marker 43 (F1 G 8ft *“43”) bearing approximately 014 degrees T] connect-
ing two unnamed tributaries (and passing through buoy 45 at the northern
end of Jarvis Sound then along the shoreline in a westerly direction to
the junction with Reubens Thorofare and Upper Thorofare, then across
Upper Thorofare bearing approximately 311 degrees T then along the
southern shoreline of Jarvis Sound across the mouth of Middle Thorofare
and Lower Thorofare, then along the shoreline in a northerly direction
across the mouth of Shell Thorofare and terminating at the point of
origin.

36. Cape May (A portion is designated as a special restricted area):

i.-vi. (No change.)

vii. Special Restricted area: All of Cape May Inlet and Cape May
Harbor inside a line beginning at Flashing light 7M (Fl 4 sec. 30 ft. TM)
at the outermost end of east jetty at Cape May Inlet, along the jetty and
shoreline until it intersects a line connecting the 641 ft. Loran tower on
the north side of the inlet and [the 22 foot range light (QR FIl 2 sec. 22
ft.)] range light QK 36 2sec. marking the entrance channel through Cape
May Inlet, then along the shoreline in a westerly direction and across
Skunk Sound to a line connecting flashing red light (FI R 4 sec.) marking
the entrance to Cape May Canal and the radio tower at the U.S.C.G.
Receiving Station, along that line to the shoreline, along the shoreline
to a line beginning at the tank on the U.S.C.G. Training Center and
bearing approximately 331 degrees T to buoy C *11” then along a line
connecting buoy “C” with flashing green light 5(F1 G 2-1/2 sec. “*5")
then to the shore bearing approximately 157 degrees T, then along the
shoreline to the light (F1 G 4 sec. 37 ft. 7M) end of the jetty then across
the inlet to the Flashing light 7M fl 4 sec. 30 ft. TM and terminating.

viii. (No change.)

37. Delaware Bay area (A portion is designated as Seasonal. See:
NJ.A.C. 7:12-1.4):

i. All that portion of Delaware Bay contained within a line beginning
at the pumping station at the mouth of Fishing Creek, Cape May County,
bearing approximately 296 degrees T and extending into the bay for one
nautical mile, then bearing approximately 199 degrees T to Flashing light
number [3(F] 2-1/2 sec. ““3")] 4(R“4”’ F1 R 2.5 sec) at Crowshoal, then
continuing to Cape May Lighthouse and terminating. The closure in-
cludes all tributaries flowing into the above described area, including
Fishing Creek, Cox Hall Creek and Pond Creek. This condemnation
adjoins the closure defined in paragraph 39vi of this subsection;

ii.-ix. (No change.)

x. Straight Creek: AN of Straight Creek;

[x.]xi. (No change in text.)

[xi.]xii. Cohansey Cove-Cohansey River Area: All of Delaware Bay,
Cohansey Cove, Cohansey River, and tributaries inshore and upstream
of a line from Fl 2.5 sec. [4 M 3" and bearing 99 degrees T to a
Department-maintained marker on the mainland and terminating] 5§ M
“3” and bearing approximately 245 degrees T to buoy N ¢10”, then bearing
approximately 99 degrees T to a Department maintained marker on the
mainland and terminating.

[xii.]xiii. (No change in text.)

[xiii.]xiv. All of that portion of Delaware Bay and tributaries thereof .
inshore of a line from a Department-maintained marker at Beadon Point
and bearing approximately 309 degrees T towards flashing light (F1 4 sec.
[t6 ft] 33 ft 6M), but terminating at a Department-maintained marker
on the shoreline at Nantuxent Pt.

38. (No change.)

39. Atlantic Ocean

i.-iv. (No change.)

v. All of the ocean waters inshore of a line beginning at the American
Legion Building (the old Coast Guard Station) located at the corner of
Second Avenue and 117th Street, Borough of Stone Harbor, with coordi-
nates of latitude 39 degrees 02.4 minutes N., longitude of 74 degrees 46.2
minutes W., and bearing approximately 180 degrees T for approximately
3.4 nautical miles to a point with coordinates of latitude 38 degrees 59.0
minutes N., longitude 74 degrees 46.2 minutes W. (generally marked by
a buoy charted as R “8” Fl R 4 sec. BELL at the entrance to Hereford
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Inlet), then bearing approximately [237] 246 degrees T [towards light FI
4 sec. 30 ft. 7M at the end of the east jetty at Cape May Inlet for
approximately one nautical mile to a point with coordinates of latitude
38 degrees 58.5 minutes N., longitude 74 degrees 47.3 minutes W., then
bearing approximately 312 degrees T to the standpipe located on the
corner of New Jersey Avenue and Maple Avenue, City of Wildwood]
for approximately 4.9 nautical miles to the 641 ft I R Lt LORAN TOWER
located on the United States Coast Guard Electronic Engineering Center,
Lower Township, with coordinates of latitude 38 degrees [59.5] 57.0
minutes N., and longitude of 74 degrees [48.8] §2.0 minutes W., and
terminating. This condemnation adjoins the closure defined in paragraph
35i of this subsection;

vi. All those waters inshore of a line beginning at the water tank
located on the United States Coast Guard Training Center, City of Cape
May, with coordinates of latitude 38 degrees 56.8 minutes N., and longi-
tude 74 degrees 53.6 minutes W., and bearing approximately 151 degrees
T to the New Jersey three nautical miles jurisdictional limit, then proceed-
ing in a westerly direction three nautical miles offshore for approximately
[8.2] 8.5 nautical miles to a point with coordinates of latitude 38 degrees
[53.7] 54.3 minutes N., longitude 75 degrees [01.6] 01.7 minutes W.
(generally marked by a buoy charted as R“2” F1 R 4s) then bearing
approximately [026] 033 degrees T for approximately [2.2] 2 nautical
miles to a point with coordinates of latitude 38 degrees [55.7] 6.0 minutes
N., longitude 75 degrees [00.4] 00.3 minutes W. (generally marked by
a buoy charted as [FI 2 1/2 sec. *3’] “4” F1 R 2.8sec. marking the
southwest side of Crow Shoal), then along the line described in paragraph
37i of this subsection to Cape May Lighthouse (FI[15 sec.]1Ssec. 165 ft.
[19 M] 24M) and terminating. This condemnation adjoins the closure
defined in paragraph 37i of this subchapter.

vii, (No change.)
7:12-1.4 Seasonally Approved Growing Waters (Approved November

} through April 30, Condemned May 1 through October 31,
yearly)

(a) (No change.)

|. Southern Barnegat Bay area:

i. Potter Creek to [Forked River]Laurel Harbor: Season-
al—Condemned May | through October 31 yearly, Approved November
| through April 30 yearly:

(1) All those waters east of the line described in N.J.A.C. 7:12-1.3(a)
14i and 14ii and west of a line beginning at the easternmost point of land
on the southern bank of Potter Creek and bearing approximately [156]
161 degrees T to [Nun buoy 62N (*62”), then bearing approximately 168
degrees T to Can buoy 63 (C *“63”), then bearing 193 degrees T to
Flashing Red light 64 (FI R “64), then bearing approximately 197
degrees T to Special Purpose buoy “A’ off Laurel Harbor, then bearing
approximately 296 degrees T to the juncture with the Condemned area
line described in N.J.A.C. 7:12-1.3(a)14i;] Intracoastal Waterway channel
marker Red Nun 62 (N “62”) and then bearing approximately 181 degrees
T to Flashing Red light 15f¢t “64” PA (F1 R 15ft “‘64°* PA) and then bearing
approximately 252 degrees T to the department maintained marker located
on the northeasternmost point of land on the mainland, (located just north-
east of the northeastern extent of Laurel Boulevard in Lacy Township) where
it terminates; (This designation of Seasonally Approved waters directly
adjoins those defined as Condemned in N.J.A.C. 7:12-1.3(a)14ii.)

ii. (No change.)

2. Barnegat Bay[-]to Little Egg Harbor Bay-Long Beach Island area:
[Barnegat Light to Holgate:]

i. Northern Long Beach Island: Seasonal—Condemned May | through
October 31 yearly, Approved November | through Aprit 30 yearly:

(1) All that portion of Barnegat Bay and Manahawkin Bay lying east
[and south from]of a line beginning on the northern point of land forming
the mouth of the most northerly lagoon [complex] located between Butler
and Meadow Streets in High Bar Harbor (Long Beach Township) and
bearing approximately 270 degrees T to the northeast point of the north-
srnmost of the two islands just offshore, (Edwin B. Forsythe National
Wildlife Refuge—Barnegat Division) then along the east shore of that
island to its southeast point, then bearing approximately 131 degrees T
across the unnamed gut or thorofare to the northeast point of the
southernmost island, then along the east shore of that island to its
‘southeast]easternmost point, then bearing approximately [142]144
degrees T to the most easterly [tip of]peint on Vol Sedge, then along the
southeastern shore of that island to its southernmost point, and then bearing
approximately 170 degrees T to the easternmost extent of the southern
island of Vol Sedge, [and across the easternmost tip of the other island
of Vol Sedge,] then bearing approximately 213 degrees T to the west-
:rnmost tip of Loveladies Harbor (marsh), then bearing approximately
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190 degrees T to the westernmost point of land at the end of Bay View
Road which forms the (southern bank) entrance to the Loveladies Harbor
lagoon complex, then proceeding to where a line bearing approximately
{178]177 degrees T to [FI R ““2”,]the standpipe in Harvey Cedars intersects
the shoreline just west of Bay Terrace (Harvey Cedars), and then following
the bulkhead or shoreline in a southerly direction, until reaching the south-
westernmost point of land, located at the westernmost extent of Maiden
Lane (Harvey Cedars), and then bearing approximately [217]220 degrees
T to [the next]a point of land [(just SE to FI 8 ft “82”) and along]just
north of the northernmost extent of Kent Place (Harvey Cedars), and then
following the western shoreline or bulkhead in a southerly direction across
the mouths of the two lagoons (The northernmost lagoon located between
Buckingham Avenue and Lange Avenue in Long Beach Township shall
remain Condemned, and the southernmost lagoon, which is located immedi-
ately south of Lange Avenue shall also remain Condemned.) to the bulkhead
on the point of land on the southern bank forming the entrance to the
second of these lagoons, then bearing approximately 205 degrees T to
the [northwestnorthernmost corner of the largest of the unnamed islands
(just northeast of Fl 8ft “85™) off the mouth of Harvey Cove (Harvey
Cove itself shall remain Condemned][:], See: N.J.A.C. 7:12-1.3(a)) then
along that island’s northern shoreline to its easternmost point then bear-
ing approximately [112)115 degrees T to the westernmeost [nearest] point
of land just west of the westernmost extent of West Salem Avenue in Harvey
Cedars, then bearing approximately 219 degrees T to the [next]west-
ernmost point of land (marsh) located west of the westernmost extent of
James Street in Long Beach Township, then bearing approximately 196
degrees T to the westernmost point of land locted on the properties labeled
as block 104, lot 10 and block 102, lot 10 (located just southwest of the
westernmost extent of a private road known as Little Bridge Road) [just
north of Barbay Road] in Long Beach Township, then bearing approx-
imately 209 degrees T to the end of the pier at the end of Bay Shore
Street in Long Beach Township, then bearing approximately 247 degrees
T to Flashing Green light “I” (FI G “1”), then bearing approximately 224
degrees T to Flashing Red light “2” (F1 R ““2"), then bearing approximately
211 degrees T to a department maintained marker on Cedar Bonnet Island,
[229 degrees T to the pier at the end of North 9th Street in Surf City
(Surf City Yacht Club), then bearing approximately 239 degrees T to the
point of land at the end of North 3rd Street in Surf City then bearing
approximately 263 degrees T to a point of land on Cedar Bonnet,] then
[along]following the east [and south] shore[s] of that island {respectively,]
to where the eastern shoreline of Cedar Bonnet Island intersects with Route
72 (Manahawkin Causeway) and then following the southern edge of that
highway in an easterly direction to its terminus where Route 72 intersects
with Long Beach Island (in Ship Bottom). [to its southernmost point of
land, then across a small creek or thorofare to an unnamed island just
to the south, then those waters lying east and south of a line]

ii. Southern Long Beach Island: Seasonal—Condemned May 1 through
October 31 yearly, Approved November 1 through April 30 yearly;

(1) All these waters lying east of a line beginning at the point where Route
72 (Manahawkin Causeway) intersects with Long Beach Island (in Ship
Bottom) and proceeding in a westerly direction as it follows the southern
edge of Route 72 (this line coincides with that described in 7:12-1.4(2) above)
to where the highway intersects with the westernmost shoreline of Cedar
Bonnet Island, and then following that shoreline in a generally southerly
direction, but following all changes in direction of the shoreline until reach-
ing the southernmost point of Cedar Bonnet Island, and then bearing approx-
imately 190 degrees T to the unnamed island immediately south (this island
is generally considered part of the Cedar Bonnet group) and then following
that shoreline in a southerly direction to that island’s southernmost point
where it intersects a line beginning at the range markers ([D]department
maintained) located on the above unnamed island and following that line
bearing 203 degrees T to Flashing Red 8ft light “28” (FI R 8ft “28")
marking the intracoastal waterway, then bearing approximately 177
degrees T to the most northerly point of land on High Island and then
following [along] this island’s eastern shoreline to its southernmost
[southeastern] point, then [in a straight line]bearing approximately 107
degrees T to channel marker [number]Red Nun “36” (RN *“36"), then
[continuing]bearing approximately 118 degrees T to Flashing Red light
“38” (FI R “38"), then following [in] the west side of the intracoastal
waterway bearing approximately 097 degrees T to channel marker R “42”
(R *42”) then bearing approximately 220 degrees T to [Flashing light 44
(F1 R 8 ft “44”")]channel marker Nun “44A” (N “44A”), then [in a straight
line]bearing approximately 208 degrees T to Flashing Green light 8ft
“47” (F1 G 8ft ““47"), then [in a straight line]bearing approximately 254
degrees T to Can buoy “49” (C ““49[A]"), then [in a straight line]bearing
approximately 212 degrees T to Flashing Green light “53” (F1 G [8 ft]
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**53”), then bearing approximately 175 degrees T to the northernmost point
of the easternmost Marshelder Island, and then following the eastern
shoreline of this island in a southerly direction to this island’s southernmost
point, and then bearing approximately 200 degrees T [continuing in a
straight line to channel marker 54 (R **54”), and then following the west
side of the intracoastal waterway] to Flashing Red light 8Ft “°64” [number
64] (F1 R 8ft ““64"), then bearing approximately [239 degrees T to the
southernmost tip of the small island off the Beach Haven Yacht Club,
then bearing approximately 226]233 degrees T to the northernmost [tip
of]point on Mordecai Island, then [along]following the western shore of
that island to its [southwest]westernmost point, then bearing approximate-
ly [267]245 degrees T to Flashing Green light {[number] “75” (F! G [8ft]
75", then bearing approximately [191 degrees T to a point of land, then
continuing along the shoreline to the southwest, closing off the entrances
in Tebco’s Boat Basin and Silver Sands Marina, then from the bulkhead
at the end of Inlet Drive, the line bears approximately 215 degrees T and
terminates at the point of land on the south side of Holgate.] 210 degrees
T to channel marker Can “77* (C “77”), then bearing approximately 195
degrees T to channel marker Can “81” (C “81”), and then bearing approx-
imately 135 degrees T to the point where the northern boundary of the Edwin
B. Forsythe National Wildlife Refuge—Barnegat Division, Holgate Unit,
intersects the shoreline (Long Beach Township) where this line terminates.

3. (No change.)

4. Absecon Bay-Absecon Channel Reed Bay area: Seasonal Con-
demned May 1 through October 31 yearly, Approved November |
through April 30 yearly:

i. All of Middle Thorofare, Wills Thorofare, Absecon Channel and
Absecon Bay contained within a line beginning at day beacon *73"
(located at the Confluence of Broad Creek and Man Killer Bay) and
bearing approximately 227 degrees T to the point of land on the western
shore at the mouth of Point Bar Thorofare, then along that shoreline
and across the mouth of Newfound Thorofare, then along that shoreline
and across the mouth of Jonathan Thorofare, then along that shoreline
to the Department maintained marker located at the mouth of the first
major man-made cut or lagoon (not including mosquito ditches) and
bearing approximately 036 degrees T to another Department maintained
marker on the opposite bank and continuing along that shoreline in a
northeast direction to the Department maintained marker, then bearing
approximately 120 degrees T to the point of land on the north shore of
Cordery Thorofare, then across the mouth of Cordery Thorofare, then
along that shoreline in a southerly direction to a Department maintained
marker, then across the mouth of Steelman Thorofare[to its mouth, then
in an easterly direction along Absecon Channel to Middle Thorofare, then
along the northwest shoreline of Middle Thorofare to Flashing Red 74
(F1 R 10 ft *“74”), then bearing 164 degrees T to its point of origin at
day beacon G ““73" and terminating.], then along the northeast shore of
Wills Thorofare and Absecon Channel to Middle Thorofare, then across
Middle Thorofare to its point of origin at buoy “73" and terminating.”

ii. (No change.)

5. Brigantine Area: Seasonal-Condemned May 1 through October 31
yearly, Approved November 1 through April 30 yearly:

i. All the waters of St. Georges Thorofare from the point of land on the
western shore, at the mouth of Sea King Lagoon and bearing approximately
348 degrees T to the north side of St. Georges Thorofare, then along that
shoreline in a westerly direction to a department maintained marker at Rum
Point, then bearing approximately 108 degrees T to the opposite shore of
St. Georges Thorofare, then along that shoreline in a generally easterly
direction to the point of origin.

Renumber 5.-9. as 6.-10. (No change.)

7:12-1.15 Seasonally Approved Growing Waters (Approved January 1
through April 30 yearly, Condemned May 1 through
December 31 yearly)

(a) The Seasonal waters described in this subchapter shall be Con-
demned for the harvest of shellfish from May 1 through December 31
yearly and approved January 1 through April 30 yearly. The areas are
designated on the charts referred to in N.J.A.C. 7:12-1.3 and are described
as:

l. (No change.)

2. Island Beach areas: Mantoloking to Island Beach State Park:
Seasonal-Condemned May 1 through. December 31 yearly, Approved
January | through April 30 yearly.

i. All of those areas lying between the lines described in N.J.A.C.
7:12-1.3(a) 10, 12, and 13 and a straight line beginning at the most
westerly point of land on Dutchman’s Point, just south of Mantoloking
Shores, and bearing approximately 227 degrees T to the most north-
westerly point of land on NW Point Island, off Chadwick Beach, then
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following that island’s northeasterly shore to its most easterly point of
land, then bearing approximately 191 degrees T to the northwestern-most
tip of the most northern of the two islands off Ocean Beach, then bearing
approximately [236]246 degrees T to Flashing light “1” (FI *“1'), then
bearing approximately 186 degrees T to Flashing Red light ‘“2” (Fl R
**2”) off Ortley Beach, then all those waters lying between the eastern
shoreline and the Thomas A. Mathis Bridge and a straight line bearing
approximately [234]230 degrees T to [F1 G 8ft *“43”’]Flashing Green light
15ft “43” PA (F1 G 15ft “43” PA) which forms a common point of
termination with the Seasonal area line described in (a)3ii below.

ii. All of those areas lying between the lines described in N.J.A.C.
7:12-1.3(a) 10, 12, and 13 including all those waters north of a straight
line extending from the northernmost cupola on Island Beach State Park
(Currently the Island Beach State Park Maintenance Center, formerly the
old USCG Station number 110.) and bearing approximately [304]303
degrees T through [Fl R 8ft ““60”]Flashing Red light 4s “60" (F1 R 4s
*60”) just north of Berkeley Shores. The northern boundary of this
Condemned area shall be the Thomas A. Mathis Bridge.

3. Barnegat Bay-Brick Township area and Dover Township from the
Metedeconk River to Toms River: Seasonal-Condemned May 1 through
December 31 yearly, Approved January | through April 30 yearly:

i. All of those areas of Barnegat Bay lying between the Condemned
area line at the mouth of Kettle Creek as described in N.J.A.C.
7:12-1.3(a)1liii, and a straight line beginning at Seaweed Point and bear-
ing approximately 135 degrees T to [F1 R 8ft **30""]Flashing Red light 15ft
“30” PA (F1 R 15t “30 PA) off Seaweed Point, and then bearng
approximately 251 degrees T to Andrew Pt. on Green Island.

ii. All of those waters of Barnegat Bay lying between the lines described
in N.JLA.C. 7:12-1.3(a) 1liv and a straight line extending from the point
of land forming the northern bank mouth of Shelter Cove and bearing
approximately 160 degrees T to [Fi R 8ft “‘40”’]Flashing Red light 40>
(F1 R “40”), then all those waters lying between the western shoreline
(mainland) and the Thomas A. Mathis Bridge and a straight line bearing
approximately 152 degrees T to [FI G 8ft 43"’ ]Flashing Green light 15ft
“43” PA (F1 G 15ft ‘43 PA) which forms a common point of termination
with the Seasonal area line described in paragraph 2i above.

4. Manahawkin Bay, Mallard Island, Beach Haven West (Village
Harbor) area: Seasonal-Condemned May 1 through December 31 yearly,
Approved January | through April 30 yearly:

i. All those waters of Manahawkin and Little Egg Harbor Bays lying
between the Condemned area lines described in N.J.A.C. 7:12-1.3(a)17i
and 17ii and a straight line beginning on the westernmost end of the most
westerly island along the Manahawkin Causeway (Route 72), then bearing
approximately 173 degrees T to the most easterly [tip]point of Thorofare
Island, then bearing approximately 218 degrees T to [Special Purpose
buoy] department maintained marker “J”, then bearing approximately 275
degrees T to [Special Purpose buoy]department maintained marker “K",
then bearing approximately 032 degrees T and terminating on the
southeasternmost [tip]peint of Oyster Point.

5.-8. (No change.)

9. Ocean City-Somers Point area: Seasonal-Condemned May |
through December 31 yearly, Approved January | through April 30
yearly:

i. (No change.)

ii. Great Egg Harbor Bay, Great Egg Harbor River and Middle River:
Seasonal-Condemned May | through December 31 yearly[.], Approved
January | through April 30 yearly:

(1) Allthat portion of Great Egg Harbor Bay, Great Egg Harbor River
and Middle River contained within a line beginning at the southwest tip
of Drag Island and bearing approximately 266 degrees T through the
south side base of the second electric tower (uncharted) to the northern-
point at the mouth of the Tuckahoe River, then along the western
shoreline of Great Egg Harbor River in a northwesterly direction to
Middle River, then along the south shore of Middle River to the tributary
leading to Swan Pond, then directly across Middle River and along the
shore to Great Egg Harbor River, then along the shore of Great Egg
Harbor River to Flashing [Light number 7 (F1 ““7"), then across Great
Egg Harbor River bearing approximately 020 degrees T to the west bank
of the mouth of Lakes Creek,]Red 8 (Fi R “8") and bearing approximately
208 degrees T to a department maintained marker at the mouth of an
unnamed creek, then along the eastern shore of Great Egg Harbor River
in a downstream direction to the north shore of Patcong Creek, then
across the line marking the mouth of Patcong Creek described in N.J.A.C.
7:12-1.3(a)28ii, then along the north shore of Great Egg Harbor Bay and
Drag Channel to the Garden State Parkway, then along the eastern side
of the Garden State Parkway to the northern shore of Drag Island, then
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along the shoreline in a westerly direction to its origin at the southwest
tip [and terminating]where this line terminates.

7:12-1.6 Seasonal Special Restricted growing waters (Special Restricted
Areals]: (June 1]May 1 through [August 3] ]September 30
yearly,[;] Condemned Area[s]: [September 1}October 1 through
[May 31,]April 30 yearly)

(a) The Seasonal Special Restricted waters described below shall be
Condemned Areas for the harvest of shellfish from [September 1]October
1 through [May 31,]April 30 yearly, and Special Restricted Areas for the
harvest of shellfish only in conjunction with the approved resource re-
covery programs described in N.J.A.C. 7:12-2 and N.J.A.C. 7:17, during
the period [June ! JMay 1 through [August 31,]September 30 yearly. These
waters will not be utilized, i.e., will not be available for the harvest of
any shelifish, within any resource recovery program until the levels of
contamination in shellfish tissue from certain heavy metals are found to
be within those recommended by the U.S. Food and Drug Administration
(FDA) as determined by this department from analyses of ongoing stud-
ies. This area is designated on the charts referred to in N.JJ.A.C. 7:12-1.3
and is described as:

. Raritan Bay area: Seasonal Special Restricted Areas—Special Re-
stricted Area[s] from [June 1]May 1 through [August 31,]September 30
yearly, and Condemned Areas from [September 1]October 1 through
[May 31,]April 30 yearly;

i. All those waters contained within a line beginning on the north-
ernmost point of Conaskonk Point near Union Beach, New Jersey and
bearing approximately 345 degrees T to Sequine Point at Princes Bay,
Staten Island, New York, until it intersects the New York-New Jersey
boundary, then along that boundary in an easterly direction until it
intersects the Raritan Bay East Reach Channel, then along the southwest
boundary of that channel in a southeasterly direction (approximate bear-
ing 106 degrees T) to the channel marker designated as “GR “TC”
Interrupted Quick Flashing Green light [*“BR”]” (GR “TC” IQK FI G
[BR]) located at the intersection of Raritan Bay East Reach, Sandy Hook
Channel and Terminal Channel, and then bearing approximately 098
degrees T to the navigation aid designated as “Equal Interval 6 Second
and Vertical Beam light 38ft[,] 15M Bell” (E. Int. 6 sec and VB 38ft 15M
Bell) located on the shore at Sandy Hook Point, then proceeding in a
generally southerly direction following the western shoreline of Sandy
Hook until it intersects a line connecting Sandy Hook light, Fixed light
88ft[,] 19M (F 88ft I19M) to the northernmost extent of that pier main-
tained by the United States Navy in Leonardo (United States Navy
Ammunition Depot-Earle) (approximate bearing 262 degrees T) and then
following this intersecting line to the northern end of the Navy Pier, and
then following the easternmost side of that pier to where it intersects the
shoreline in Leonardo, and then following the shoreline in a generally
northwest direction to the northernmost point of land on Point Comfort
(Keansburg), then bearing approximately 272 degrees T to the north-
ernmost point of land on Conaskonk Point (Union Beach), its point of
origin.
7:12-1.8 Sanctuaries

The department may establish areas known as sanctuaries to be utilized
for research purposes such as spawner areas. Sanctuaries shall be delineated
by the department. Shellfish may be relocated to such an area to supply
brood stock to re-establish populations elsewhere. When shellfish from
waters other than Approved are relocated to areas classified as Approved
or Seasonally Approved, the relocation site (sanctuary) will be Condemned
to the harvest of all shellfish.
7:12-2.1 General provisions

(a)-(i) (No change.)

(j) The department may apply more restrictive delineations to harvest
areas that are described in N.J.A.C. 7:12-1.3 and 1.6 by specifying the
sections available for harvest on the special permit. These limitations will
be made at the discretion of the department when deemed necessary to
protect the health, safety, and welfare of the public.

7:12-2.15 Scientific and Non-Human Collection Program

The department may continue to issue special permits for the collection
of shellfish from waters classified other than Approved for the purpose of
non-human consumption and scientific research. Conditions of the permit
will be tailored as necessary to the specific program(s) requested. This
permit is issued in conjunction with, and to the holder of, the collection
permit issued by the Division of Fish, Game, and Wildlife pursuant to
authority granted at N.J.S.A. 23:4-52,
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Water Supply Management
Water Allocation Permit Fees

Proposed New Rule: N.J.A.C, 7:19-3.

Authority: N.J.S.A. 58:1A, specifically 58:1 A-11.
DEP Docket No. 015-86-03.
Proposal Number: PRN 1986-125.

A public hearing on the proposal will be held on:
May 21, 1986 at 1:30 P.M.
Department of Environmental Protection
Division of Water Resources
1474 Prospect St.
Trenton, NJ

Submit comments by May 21, 1986 to:
William Whipple
Department of Environmental Protection
Water Supply and Watershed
Management Administration
CN 029
Trenton, NJ 08625

The agency proposal follows:

Summary

The Department of Environmental Protection (Department) proposes
to adopt regulations governing fees to be charged for review of appli-
cations for water supply allocation permits, pursuant to the Water Supply
Management Act, N.J.S.A. 58:1A-1 et seq. The fees previously applicable
to this program expired on August |, 1985, pursuant to Executive Order
No. 66(1978).

The Department’s review of the prior fee rules has resulted in the
conclusion that this opportunity must be taken to raise the fees to meet
increased expenses resulting from expansion of the Department’s water
supply management program. The funds generated by these fees will be
used to pay expenses associated with administering program activities
associated with water supply allocation permitting and with ground water
critical area protection.

The increases in the fees are intended to pay for eight new employee
positions required to implement the ground water critical area protection
program. The Department has designated one water supply critical area
and is in the process of designating a second. The critical areas define
areas within the State where, due to excessive water withdrawal or threat-
ened water contamination, reductions in ground water withdrawal are
needed. If this program is to be effective, many water allocation permits
will require review and modification to make them consistent with the
program objectives. Further, the ground water withdrawal reductions
required as part of the critical area program involve the Department in
the process of developing alternative water supplies to replace the ground
water no longer available. Finally, the Department has ongoing
responsibilities to study and analyse water use throughout the State to
ascertain if modification in patterns of water use are required to respond
to present or future threats thereto. All of these vital activities result in
expenses appropriately funded from water allocation permit fees. By far
the most significant change from the prior rules is an overall increase
in fees (except as noted below) of approximately 60 percent, resulting
from the funding requirements described above.

Additionally, the proposal includes three major changes in the
previously existing water supply allocation fee rules. Under the ground
water critical area program, established by N.J.A.C. 7:19-6.10 et seq.,
water supply allocation permits are required for persons using 10,000 to
100,000 gallons of water per day (gpd) within designated ground water
critical areas, see N.J.A.C. 7:19-6.10(f). The proposal establishes fees for
review of applications for such permits, Class 5 under N.J.A.C. 7:19-3.8(f)
and 3.9.

The proposal also includes changes in the fee schedule for permits for
dewatering proposals. At present, fees are charged for a 3-year permit,
effective when the associated construction contract is executed. The
proposal establishes an annual fee for such permits, Many dewatering
proposals last less than three years. In the past, billing of fees has not
occurred until construction is about to proceed. The proposal will allow
the Department to collect the fees during the year that the permit review
work is performed.

The third major change in the proposal creates a separate category for
ground and surface water diversions, where the applicant will return all
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of the water diverted to the source from which it was taken. The proposal
sets a lower fee than was previously charged, due to the fact that this
type of diversion requires significantly less staff time than required for
comparable ground and surface water diversions, where the water is not
so returned.

Finally, N.J.A.C. 7:19-3.8(g)3 is proposed to be changed from the
previous provision to clarify the intent of the rule. As previously codified,
the rule was somewhat confusing. As amended, it is clear that the Depart-
ment intends that, for water systems supplying or servicing a single
municipality, all surface and ground water permits are to be treated as
a single permit.

For purposes of clarification, the following expired rules are not being
amended by this proposal and may be found in the New Jersey Adminis-
trative Code: N.J.A.C. 7:19-3.1, 3.2, 3.3, 3.4, 3.6, 3.7. NJ.A.C. 7:19-3.5,
3.8 and 3.9 are proposed with changes to the expired text.

Social Impact

The fee rules provide funds which are essential for support of the water
supply management functions of the Department. New Jersey is an ex-
tremely densely populated state and requires substantial water supplies
to maintain and expand its economic development. Without effective and
farsighted control of the quality and use of these water supplies, future
development could be significantly impacted. Indeed, many of the past
water use practices have resulted in substantial depletion of the water
supplies available. The Department has developed one of the most sophis-
ticated and rational water supply management programs in the country.
The proposed fee schedules for water supply allocation permits contribute
funds which are absolutely necessary, if this management program is to
continue.

Economic Impact

Although significant on a percentage basis, the proposed increase in
fees does not represent a large increase in actual dollars. The increases
range from $150 to $1,880, with the largest increase being for Class 4
water users (users with allocations of more than two million gallons per
day).

The proposal encompasses a 60 percent increase in fees over those in
the prior rules, except in the following specific circumstances. For the
new Class 5 diverters of water, there will be an economic impact directly
proportional to the amount of the fees. It is estimated that there will be
approximately 25 new permits in this category per year. It can be expected
that five of these will qualify as diverters returning all ground water to
the source and five will require hearings. As such, Class 5 permits will
be expected to generate $13,200 for initial fees and $7,620 for annual fees.
For permits for diverters returning all ground water to the source, there
will be a decrease in the economic impact on this category directly
proportional to the amount of the decrease in fees. Using 1985 data, there
would be a decrease of $6,960 for annual fees and a decrease of $685
for renewal fees.

The fees for permits for diverters for dewatering proposals will now
be collected in the same manner as any other permittee. Under the prior
rules, only an initial fee was paid prior to initiation of construction. Under
the proposal, initial fees and subsequent annual fees will be collected from
this category of water user, thereby allowing the Department to collect
fees within the budget period when the work is performed. The exact
economic of this change cannot be determined, since it depends upon
the length of time a permittee undertakes dewatering activity. If the work
is completed during the year in which the permit is obtained, the fee will
be lower than that under the prior rules. Permits held for more than five
years will exceed prior fee obligations. It should be noted that dewatering
fees were not increased by 60 percent, because dewatering projects, by
their nature, involve no exacerbation of the causes for critical area desig-
nation.

Environmental Impact

Clean and reliable water supplies are essential to the welfare of New
Jersey’s citizens and businesses. Allowing uncontrolled use of water sup-
plies, without regard to long-term needs, would result in ultimate insuffi-
ciency of water, as demand grows. By planning and properly managing
available water resources, future generations can rely upon having plen-
tiful and clean water to serve their needs. Further, during times of
drought, the obvious inadequacy of past planning and management be-
comes evident. It is clear that, if the purity and adequacy of water supplies
are to be assured in the future, conservative and farsighted management
is required today. The fees in this proposal contribute to the Department’s
efforts to provide the necessary management strategies and regulatory
controls.

Interested Persons see Inside Front Cover

PROPOSALS

Full text of the expired rules, proposed as new, may be found in the
New Jersey Administrative Code at N.J.A.C. 7:19-3.

Full text of the amended rules, proposed as new, follows.

7:19-3.5 Establishment of fee schedule

(a) The Department shall review the fee schedules set forth in this
subchapter prior to March 1 of each year. If the Department determines
that the existing fee schedule exceeds the cost of the water supply manage-
ment activities funded thereunder, the fees will be reduced accordingly
and a notice to that effect shall be published in the New Jersey Register.

7:19:3.8  Fees

(a) All applicable fees shall be paid in accordance with fee schedule
established pursuant to N.J.A.C. 7:19-3.9.

(b) Each applicant for a permit, including those not previously subject
to fees pursuant to this subchapter and those with privileges previously
allowed pursuant to lawful legislative or administrative action, shall pay
the appropriate fee prior to issuance of the permit plus:

1. The total annual fee, if the permit is issued during the first quarter
of the fiscal year; or

2. Three-quarters of the annual fee, if the permit is issued during the
second quarter of the fiscal year; or

3. One-half of the annual fee, if the permit is issued during the third
quarter of the fiscal year; or

4. One-quarter of the annual fee, if the permit is issued during the
fourth quarter of the fiscal year.

(c) In addition to the annual fee, which shall be paid prior to August
1 of each year, a permittee renewing his or her permit shall pay the
appropriate renewal fee at the time of renewal.

(d) Any applicant who fails to complete necessary forms, fails to com-
ply with other permit processing requirements or who fails to provide
information within the time frame(s) established by the Department, shall
pay the annual fees which would have been due if the forms, information
and processing had been completed in a timely manner, except where the
Department grants an extension of time prior to an associated due date.

(e) Each permittee shall pay the annual fee each year during the term
of its permit, based upon the classification for that permittee, as set forth
in (f) below. Permits for which the hearing process is required may be
reclassified as not requiring the hearing process, after five years have
elapsed from the date of the initial hearing. If, at any time, the Depart-
ment determines that additional hearings should be held, such re-
classification is automatically withdrawn for another five year period.

(f) An applicant for a permit shall be placed in the appropriate class
below based on the size of the allocations approved:

1. Class 1: 0.1 mgd to less than 0.5 mgd;

2. Class 2: 0.5 mgd to less than 1.0 mgd;

3. Class 3: 1.0 mgd to less than 2.0 mgd;

4. Class 4: 2.0 mgd and above; and

5. Class 5: 0.01 to less than 0.1 mgd for groundwater in critical areas,
see N.J.A.C. 7:19-6.

(g) For the purpose of assessing fees under this subchapter the follow-
ing shall apply:

1. A plant site or group of contiguous properties under common own-
ership will be entitled to a single permit.

2. For a water system supplying or servicing a single municipality only,
all surface and ground water diversions may be treated as a single permit.
Each dewatering contract or project shall require a separate permit.

3. For systems supplying or servicing more than a single municipality,
each group of surface and ground water diversions and each group of
dewatering diversions which either lie within a single municipality or lie
within a square of two miles on each side will be treated as a single permit.

4. In the event that grouping of diversions under 2 or 3 above results
in a diversion of less than 100,000 gallons per day, the groups shall be
combined with other group(s) so that each permitted withdrawal will
amount to 100,000 gpd or more.

5. If any groundwater diversion is included in a permit, the fee schedule
shall be that for groundwater diversions.

(h) Annual fees or initial fees, which were due between August 1, 1985
and the effective date of these rules, shall be paid on or before August
1, 1986.
7:19-3.9 Fee schedule

(a) Fees shall be charged for permits, as applicable, pursuant to the
following schedules:
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. Initial fees for new applications:

Surface water diversions not
requiring hearing process

Surface water diversions
requiring hearing process

Groundwater diversions not
requiring hearing process
Groundwater diversions

requiring hearing process
Dewatering: groundwater diversions
not requiring hearing process

Dewatering: groundwater diversions
requiring hearing process

Ground and surface water diversions
in which waters are returned
undiminished to the source

2. Renewal fees without modification:

Surface water diversions
not requiring hearing process

Surface water diversions
requiring hearing process

Groundwater diversions
not requiring hearing process

Groundwater diversions
requiring hearing process

Ground and surface water diversions
in which waters are returned
undiminished to the source

3. Renewal fees with modifications:

Surface water diversion
not requiring hearing process

Surface water diversion
requiring hearing process

Groundwater diversion
not requiring hearing process

Groundwater diversion
requiring hearing process

Ground and surface water diversions
in which waters are returned
undiminished to the source

Annual fees for permits:

Surface water diversions not
requiring hearing process

Surface water diversions
requiring hearing process

Groundwater diversions
not requiring hearing process

Groundwater diversions
requiring hearing process

Dewatering: groundwater diversions
not requiring hearing process

Dewatering: groundwater diversions
requiring hearing process

Ground and surface water diversions
in which waters are returned
undiminished to the source

Class !
$ 800.

$1200.

$1000.

$2000.

$ 625.

$1245.

$ 480.

$ 400.

$ 600.

$ 500.

$1000.

$ 240.

$ 560.

$ 840.

$ 700.

$1400.

$ 240.

$ 800.

$1200.

$1000.

$2000.

$ 625

$1245.

$ 480.

Class 2
$ 900.

$1350.

$1120.

$2250.

$ 700.

$1408.

$ 640.

$ 450.

$ 670.

$ 560.

$1120.

$ 320

$ 630.

$ 940.

§ 780.

$1580.

$ 320.

$ 900.

$1350.

$1120.

$2250.

$ 700.

$1405.

$ 640.

Class 3

$1160.

$1730.

$1450.

$2900.

$ 905.

$1810.

§ 800.

$ 580.

$ 870.

$ 730.

$1450.

$ 400.

$ 810.

$1220.

$1020.

$2020.

$ 400.

$1160.

$1730.

31450.

$2900.

$ 905.

$1810.

$ 800.
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Class 4 Class §
$2000. -
$3000. -
$2500. $480.
$5000. $960.
$1560. -
$3120. -
$ 960. $240.
$1000. -
$1500. -
$1250. $240.
$2500. $480.
$ 480. $120.
$1400. -
$2100. -
$1740. $360.
$3500. $720.
$ 480. $120.
$2000. -
$3000. -
$2500. $480.
$5000. $960.
$1560. -
$3120. -
$ 960. $240.
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(a)
DIVISION OF WASTE MANAGEMENT
Waste Code Numbers for Hazardous Waste
Containing Hazardous Constituents
Proposed Amendment: N.J.A.C. 7:26-8.16

Authority: N.J.S.A. 13:1D-9 and 13:1E-6.
DEP Docket No. 014-86-03.
Proposal Number: PRN 1986-133.

Submit comments by May 21, 1986 to:
David Weinsoff
Department of Environmental Protection
Office of Regulatory Services
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Environmental Protection (Department) is propos-
ing to assign and publish waste code numbers for the hazardous consti-
tuents listed in N.J.A.C. 7:26-8.16. The Department proposes this amend-
ment to facilitate the manifesting of waste streams containing constituents
classified as hazardous by the generator or the Department pursuant to
N.J.A.C. 7:26-8.6 and 7:26-8.7. The proposed amendment will provide
a mechanism to manifest constituent-containing hazardous waste streams
by using unique waste codes to identify each constituent.

Currently, because waste codes are not provided for the hazardous
constituents, constituent-containing hazardous waste streams are mani-
fested with P-prefixed (N.J.A.C. 7:26-8.15(e)) or U-prefixed (N.J.A.C.
7:26-8.15(f)) waste codes. Providing unique waste codes for each listed
hazardous waste constituent will allow more accurate mainfesting and
waste tracking. In addition, waste codes for the hazardous constituents
are necessary to differentiate between the P and U listed wastes, which
are subject to the land disposal ban pursuant to N.J.A.C. 7:26-7.4, 8.3,
8.15, 9.2, 10.6 and 10.8, and process wastes containing the hazardous
constituents, which are not subject to the ban.

The Department is proposing to assign a unique waste code to each
listed hazardous constituent which will be prefixed by the letter C. In
assigning these waste codes the Department is not listing as hazardous
waste all hazardous constituent-containing waste streams. Determina-
tions on the classification of individual constituent-containing waste
streams will continue to be made by the Department on a case by case
basis in accordance with the procedures outlined in N.J.A.C. 7:26-8.6 and
7:26-8.7. Classes of wastes listed by the Department in accordance with
the procedures set forth in N.J.A.C. 7:26-8.8 will continue to be listed
with waste codes prefixed by the letter X.

Social Impact
The Department anticipates little social impact from this proposed
amendment. On adoption, the amendment will serve only to clarify mani-
festing procedures for waste streams deemed hazardous because of their
constituent content.

Economic Impact
The Department anticipates little, if any, economic impact from this
proposed rule amendment since the proposal simply concerns the assign-
ment of waste code numbers to hazardous constituents.

Environmental Impact
The proposed amendment is not expected to have any environmental
impact since it represents only a procedural change for mainfesting waste
streams already handled as hazardous wastes.

Agency Note: A related Notice of Adoption appears in this issue of
the New Jersey Register. See the adopted amendments concerning the
Restriction of Land Disposal for Hazardous Waste, N.J.A.C. 7:26-74,
8.3, 8.15, 9.2, 10.6, and 10.8.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

7:26-8.16 'Hazardous constituents

{(a) The hazardous constituents criteria for listing hazardous wastes
(see NJ.A.C. 7:26-8.6) are listed below. Test methods approved by the
Department shall be used in determining whether the waste in question
contains a given hazardous constituent.]

Interested Persons see Inside Front Cover

PROPOSALS

Waste streams containing the hazardous constituents listed below, classi-
fied as hazardous waste by the generator or the Department pursuant to
N.J.A.C. 7:26-8.6 and 8.7, shall be manifested with the corresponding waste
code numbers. Test methods approved by the Department shall be used in
determining whether the waste in question contains a given hazardous consti-
tuent.

C102 (Acetato) phenylmercury

C103 Acetonotrile

C463 Acetophenome

C104 3-(alpha-Acetonylbenzyl)-4-hydroxycoumarin and salts

C105 2-Acetylaminofiourene

C106 Acetyl chloride

C107 1-Acetyl-2-thiourea

C108 Acrolein

C109 Acrylamide

C110 Acrylonitrile

C111 Aflatoxins

C112 Aldrin

C113 Allyl alcohol

C114 Aluminum phosphide

C115 4-Aminobiphenyl

C116 6-Amino-1,1a,2,8,8a,8b-hexahydro-8-(hydroxymethyl)-8a-
methoxy-5-methylcarbamate azirino(2',3':3,4) pyrrolo (1,2-a)
indole-4,7-dione (ester) (Mitomycin C)

C117 5-(Aminomethyl) 3-isoxazolol

C118 4-Aminopyridine

C119 Amitrole

C120 Aniline

C121 Antimony and compounds, N.O.S.*

C122 Aramite

C123 Arsenic and compounds, N.O.S.

C124 Arsenic acid

C125 Arsenic pentoxide

C126 Arsenic trioxide

C127 Auramine

C128 Azaserine

C129 Barium and compounds, N.O.S.

C130 Barium cyanide

C131 Benz [c] acridine

C132 Benz [a] anthracene

C133 Benzene

C464 Benzene (dichloromethyl)

C134 Benzenearsonic acid

C135 Benzenethiol

C136 Benzidine

C138 Benzo [b] flouranthene

C139 Benzo [j] flouranthene

C140 Benzo [a] pyrene

C141 Benzotrichloride

C142 Benzyl chloride

C143 Beryllium and compounds, N.O.S.

C144 Bis (2-chloroethozy)methane

C145 Bis (2-chloroethyl) ether

C146 N, N-Bis (2-chloroethyl)-2-naphthylamine

C147 Bis (2-chloroisopropyl) ether

C148 Bis (chloromethyl) ether

C149 Bis (2-ethylhexy) phthalate

C150 Bromoacetone

C151 Bromomethane

C152 4-Bromophenyl phenyl ether

C153 Brucine

C154 2-Butanone peroxide

C465 Butyl benzyl phthalate

C156 2-sec-Butyl-4,6-dinitrophenol (DNBP)

C157 Cadmium and compounds, N.O.S.

C158 Calcium chromate

C159 Calcium cyanide

C160 Carbon disulfide

C466 Carbon oxyflouride chloral

C161 Chlorambucil

C162 Chlordane (alpha and gamma isomers)

C163 Chlorinated benzenes, N.O.S.

C164 Chlorinated ethane, N.O.S.

C467 Chlorinated flourocarbons, N.O.S.

C165 Chlorinated napthalene, N.O.S.

C166 Chlorinated phenol, N.O.S.
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C167
C168
C169
C170
C1m
C172
C173
C174
C175
C176
c17m7
C178
179
C180
C181
C182
C497
C183
C184
C185
C186
C187
C468
C188
C189
C190
C191
C192
C193
C194
C195
C196
C197
C198
C199
C200
C201
C202
C203
C204
C205
C206
C207
C208
C209
C210
can
C212
C492
C4q93
C494
C469
Cc213
24
C470
C215
C216
C217
C218
Cc219
C220
C221
C222
C223
C224
C225
C226
Cc127
C228
C229
C230
C471
Cc232
C234

C235 0,0-Diethyl-S-methylester phosphorodithioic acid
€236 0,0-Diethylphosphoric acid, 0-p-nitrophenyl ester

You're viewing an archived copy from the New Jersey State Library.

Chloroacetaldehyde
Chloroalkyl ethers, N.O.S.
p-Chloroaniline
Chlorobenzene
Chlorobenzilate

2-Chloro-1, 3-butadiene (Chloroprene)
p-Chloro-m-cresol
1-Chloro-2,3-epoxybutane
2-Chloroethyl vinyl ether
Chloroform

Chloromethane
Chloromethyl methyl ether
2-Chlorononaphthalene
2-Chlorophenol
1-(o-Chlorophenyl) thiourea
3-Chloropropionitrile
3-Chloroproprene (allyl chloride)
Chlorotoluene, N.O.S.
Chromium and compounds, N.O.S.
Chrysene

Citrus red No. 2

Copper cyanide

Cresol

Creosote

Crotonaldehyde

Cyanides (soluble salts and complexes), N.O.S.
Cyanogen

Cyanogen bromide
Cyanogen chloride

Cycasin
2-Cyclohexyl-4,6-dinitrophenol
Cyclophosphamide
Daunomycin

DDD

DDE

DDT

Diallate

Dibenz [a,h] acridine
Dibenz [a,j] acridine

Dibenz [a,h] anthracene
7H-Dibenzo [c,g] carbozole
Dibenzo [a,e] pyrene
Dibenzo [a,h] pyrene
Dibenzo (a,i] pyrene
1,2-Dibromo-3-chloropropane
1,2-Dibromoethane
Dibromomethane
Di-n-butyl phthalate
o-Dichlorobenzene
m-Dichlorobenzene
p-Dichlorobenzene
1,4-Dichloro-2-butene
Dichlorobenzene, N.O.S.
3,3'-Dichlorobenzidine
Dichlorodiflouromethane
1,1-Dichloroethane
1,2-Dichloroethane
trans-1,2-Dichloroethane
Dichloroethylene, N.O.S.
1,1-Dichloroethylene
Dichloromethane
2,4-Dichlorophenol
2,6-Dichlorophenol
2,4-Dichlorophenoxyacetic acid (2,4-D)
Dichloropropane, N.O.S.
Dichlorophenylarsine
1,2-Dichloropropane
Dichloropropanol, N.O.S.
Dichloropropene, N.O.S.
1,3-Dichloropropene
Dieldrin

Diepoxybutane
Diethylarsine
1,2-Diethylhydrazine

C237
C238
C239
C240
C241
C242
C243

C245
C246
C247
C248
C249
C250
C251

C253
C254
C255
C256
C257
C258
C259
C260
C261
C262
C263
C265
C266
C267
C268
C269
C270
C272
C274
C275
C276
an
C472
C278
C473
279
C280
C281
C282
C283
C284
C285
C286
C287

C289
C290
2N
C474
C475
C292
C293

C294
295
C296
C297
C298
C476
C299
C300
C301
C477
C302
C303
C304
C305
C306
C307
C308
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Diethyl| phthalate
0,0-Diethyl-0-(2-pyrazinyl) phosphorothioate
Diethylstilbestrol

Dihydrosafrole
3,4-Dihydroxy-alpha-(methylamino)-methyl benzy! alcohol
Di-isopropylflourophosphate (DFP)
Dimethoate
3,3'-Dimethoxybenzidine
p-Dimethylaminoazobenzene
7,12-Dimethylbenz [a] anthracene
3,3'-Dimethylbenzidine
Dimethylcarbamoyl chloride
t,1-dimethylhydrazine
1,2-Dimethylhydrazine
3,3-Dimethyl-1-(methylthio)-2-butanone-O-((methylamino)
carbonyl) oxime

alpha, alpha-Dimethylphenethylamine
2,4-Dimethylphenol

Dimethyl phthalate

Dimethyl sulfate

Dinitrobenzene, N.O.S.
4,6-Dinitro-o-cresol and salts
2,4-Dinitrophenol
2,4-Dinitrotoluene
2,6-Dinitrotoluene

Di-n-octyl phthalate

1,4-Dioxane

1,2-Diphenylhydrazine
Di-n-propylnitrosamine

Disulfoton

2,4-Dithiobiuret

Endosulfan

Endrin and metabolites

Ethyl cyanide
Ethylenebisdithiocarbamac acid, salts and esters
Ethyleneimine

Ethylene oxide

Ethylenethiourea

Ethyl methacrylate

Ethyl methanesulfonate

Formic acid

Flouranthene

Flourine

2-Flouroacetamide

Flouracetic acid, sodium salt
Formaldehyde

Glycidyladehyde

Halomethane, N.O.S.

Heptachlor

Heptachlor epoxide (alpha, beta, and gamma isomers)
Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclohexane (all isomers)
Hexachlorocyclopentadiene
Hexachlorodibenzo-p-dioxins
Hexachlorodibenzofurans
Hexachloroethane
1,2,3,4,10,19-Hexachloro-1,4,4a,5,8,8a-hexahydro-1,4:5,8-endo,
endo-dimethanonaphthalene
Hexachlorophene
Hexachloropropene

Hexaethyl tetraphosphate
Hydrazine

Hydrocyanic acid
Hydroxydimethylarsine oxide
Hydrogen sulfide

Indeno (1,2,3-c,d) pyrene
Iodomethane

Isobutyl alcohol

Isocyanic acid, methy! ester
Isosafrole

Kepone

Lasiocarpine

Lead and compounds, N.O.S.

Lead acetate

Lead phosphate
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C309 Lead subacetate
C310 Maleic anhydride

C384 Phosphorothioic acid, O,0-diethyl-S-[(ethyltho)methyl](Phorate)
C498 Phosphorothioic acid, O-O-dimethyl ester, O-ester with N, N-

C478 Maleic hydrazide dimethyl benzene sulfonamide
C311 Malononitrile C385 Phthalic acid esters, N.O.S.
C312 Melphalan C386 Phthalic anhydride

C313 Mercury and compounds, N.O.S. C387 Polychlorinated biphenyl, N.O.S.
C479 Mercury fulminate C388 Potassium cyanide

C480 Methacrylonitrile C389 Potassium silver cyanide
C314 Methapyrilene C390 Pronamide

C315 Methomyl C392 1,2-Propane sultone

C316 2-Methylaziridine C486 n-Propylamine

C317 3-Methylcholanthrene C394 Propylthiouracil

C481 Methyl chlorocarbonate C395 2-Propyn-1-ol

C318 4,4'-Methylene-bis-(2-chloroaniline) C396 Pyridine

C319 Methyl ethyl ketone (MEK) C397 Reserpine

C320 Methyl hydrazine C398 Saccharin

C321 2-methyllactonitrile C399 Safrole

C322 Methyl methacrylate C400 Selenious acid

C323

Methyl methanesulfonate

C401

Selenium and compounds, N.O.S.

C324 2-Methyl-2-(methylthio) propionaldehyde-o-(methylcarbonyl) C402 Selenium sulfide

oxime C403 Selenourea
€325 N-Methyl-N'-nitro-N-nitrosoguanidine C404 Silver and compounds, N.O.S.
€326 Methyl parathion C405 Silver cyanide

C327 Methylthiouracil C406 Sodium cyanide
C328 Mustard gas C407 Streptozotocin
€329 Naphthalene C408 Strontium sulfide
C330 1,4-Naphthoquinone C409 Strychnine and salts

C331 [-Naphthylamine C410 1,2 4 5-Tetrachlorobenzene

C332 2-Naphthylamine C487 Tetrachlorodibenzo-p-dioxins

C333 |-Naphthyl-2-thiourea C488 Tetrachlorodibenzofurans

€334 Nickel and compounds, N.O.S. C411 2,3,7 8-Tetrachlorodibenzo-p-dioxin (TCDD)

€335 Nickel carbonyl C412 Tetrachloroethane, N.O.S.
C336 Nickel cyanide C413 1,1,1,2-Tetrachloroethane
C337 Nicotine and salts C414 1,1,2.2-Tetrachloroethane

C338

Nitric oxide

C415

Tetrachloroethene (Tetrachloroethylene)

C339 p-Nitroaniline C416 Tetrachloromethane
C340 Nitrobenzene C417 2,3,4,6-Tetrachlorophenol
C341 Nitrogen dioxide C418 Tetraethylidithiopyrophosphate

C342

Nitrogen mustard and hydrochloride salt

C419

Tetraethyl lead

C343 Nitrogen mustard N-oxide and hydrochloride salt C489 Tetranitromethane
C346 Nitroglycerine C420 Tetraethylpyrophosphate
C347 4-Nitrophenol C421 Thallium and compounds, N.O.S.

C348 4-Nitroquinoline-1-oxide C422 Thallic oxide

C349 Notrisamine, N.O.S. C423 Thallium (I) acetate
C350 N-Nitrosodi-N-butylamine C424 Thallium (I) carbonate
C351 N-Nitrosodiethanolamine C425 Thallium (I) chloride

C352

N-Nitrosodiethylamine

Ca26

Thallium (I) nitrate

€353 N-Nitrosodimethylamine C427 Thallium selenite
€356 N-Nitroso-N-ethylurea C428 Thallium (I) sulfate
C357 N-Nitrosomethylethylamine C429 Thioacetamide
C358 N-Nitroso-N-methylurea C430 Thiosemicarbazide
C359 N-Nitroso-N-methylurethane C431 Thiourea

C360 N-Nitrosomethylvinylamine C432 Thiuram

C361 N-Nitrosomorpholine €433 Toluene

C362 N-Nitrosonornicotine C434 Toluene diamine

C363

N-Nitrosopiperidine

C435

o-Toluidine hydrochloride

C482 N-Nitrosopyrolidine C436 Tolylene diisocyanate

C365 N-Nitrososarcosine C437 Toxophene

C366 S5-Nitro-o-toluidine C438 Tribromomethane

€367 Octamethylpyrophosphoramide C439 1,2 4-Trichlorobenzene

€369 Osmium tetroxide C440 1,1,1-Trichloroethane

C370 7-Oxabicyclo [2.2.1] heptane-2,3-dicarboxylic acid C441 1,1,2-Trichloroethane

C483 Paraldehyde C442 Trichloroethene (Trichloroethylene)
C371 Parathion C443 Trichloromethanethiol

C372 Pentachlorobenzene €490 Trichloromonoflouromethane
C484 Pentachlorodibenzo-p-dioxins C444 2.4,5-Trichlorophenol

C485 Pentachlorodibenzofurans C445 2.4,6-Trichlorophenol

C373 Pentachloroethane C446 2.4,5-Trichlorophenoxyacetic acid (2, 4,5-T)

C374 Pentachloronitrobenzene (PCNB) C447 2,4,5-Trichlorophenoxypropionic acid (2,4,5-TP) (Silvex)
C375 Pentachlorophenol C448 Trichloropropane, N.O.S.

C376 Phenacetin C449 1,2 3-Trichloropropane

C377 Phenol C450 0,0,0-Triethyl phosphorothioate

C380 Phenylmercury acetate C451 Trinitrobenzene

C381 N-Phenylthiourea €452 Tris (1-azridinyl) phosphine sulfide

C382 Phosogene C453 Tris (2, 3-dibromopropyl) phosphate

C383 Phosphine €491 Trypan blue
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C455 Uracil mustard

C456 Urethan

C457 Vanadic acid, ammonium salt
C458 Vanadium pentoxide (dust)
C459 Viny! chloride

C461 Zinc cyanide

C462 Zinc phosphide

HEALTH

The following proposals are authorized by J. Richard Goldstein, M.D.,
Commissioner, Department of Health; with the approval of the Health
Care Administration Board.

(a)

HEALTH FACILITIES CONSTRUCTION
Plan Review Fee Schedule
Proposed Amendment: N.J.A.C. 8:31-30.1

Authority: N.J.S.A. 26:2H-5, N.J.A.C. 5:23-2.28, 5:23-11(2),
5:23-4.20(b) and 5:23-4.9(c).
Proposal Number: PRN 1986-124.

Submit comments by May 21, 1986 to:
Leonard D. Dileo, Director
Health Facilities Construction Service
CN 360
Trenton, NJ 08625

The agency proposal follows:

Summary

In accordance with the State Uniform Construction Code N.J.S.A.
52:27D-119 et seq. (P.L. 1975, ¢.217), the Department of Health as the
enforcing agency proposes to adopt by reference the Plan Review Fee
Schedule as outlined in N.J.A.C. 5:23-4.20. The fee assessed upon health
facilities construction project sponsors by the Department is necessary
to meet its obligations as defined in N.J.A.C. 5:23-11(a). The Department
of Health has the responsibility for reviewing and approving all architec-
tural and mechanical plans for all health facility construction projects.
In accordance with the regulations, no health care facility will be issued
a building permit in order to commence construction until stamped and
approved plans are received from the Department.

Social Impact
The proposed amendment will protect the health, safety and welfare
of the public by assuring that all health care facility construction is
adequate and maintained according to nationally recognized standards.

Economic Impact

The proposed amendment will economically impact those sponsors of
health facility construction projects who will be assessed a higher fee to
have the requisite construction plans reviewed by the Department of
Health for code compliance. A concurrent economic impact will be upon
the Department of Health in that it will receive increased program rev-
enues in order to offset increased program costs related to the execution
of the plans review function.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

8:31-30.1 Architectural and mechanical plan review fee

(a) (No change.)

[(b) The Department of Health will utilize the fee schedule outlined
in N.J.A.C. 5:23-4.20 of the Uniform Construction Code.]

(b) The Department of Health will utilize the fee schedule outlined in
N.J.A.C. 5:23-4.20 of the Uniform Construction Code using a multiplier
of 4.0.

(c) (No change.)
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(b)
HOSPITAL REIMBURSEMENT
Procedural and Methodological Regulations

Proposed Amendment: N.J.A.C. 8:31B-3.31

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5b, and
26:2H-18d.
Proposal Number: PRN 1986-122.

Submit comments by May 21, 1986 to:
Christine M. Grant
Director Designate
New Jersey Department of Health
CN 360
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment will allow hospitals to request Commission
approval to transfer Commission-approved residency positions and as-
sociated costs to another hospital. The amendment is proposed in
response to hospital comments on the previously proposed regulations
in the December 16, 1985 Register at 17 N.J.R. 2947(a), which placed
restraints on the growth of graduate medical education.

The amendment places controls on the resident transfer process. First,
a hospital must conditionally accept or not accept in order to appeal for
a transfer of additional resident positions. In addition, a hospital may
not rise to a higher teaching status peer group if a transfer of resident
positions causes it to pass a peer group threshold. However a hospital
may move to a lower teaching status peer group if a reduction of resident
positions by transfer takes it below a peer group threshold. Finally, the
costs associated with an approved resident position may not increase as
the position is transferred to another hospital.

Social Impact

The proposed amendment will provide greater flexibility for hospitals
by substituting a statewide limit on approved resident positions rather
than a hospital-specific one. Hospitals wishing to expand their teaching
capability may appeal for additional positions. The Hospital Rate Setting
Commission shall allocate any resident positions available for transfer.
This will allow hospitals that face maldistribution problems to adjust their
programs without raising the aggregate level of Commission-approved
residencies in the State.

Economic Impact

The proposed GME transfer regulation will not result in increased costs
to the State all-payer system because it will not result in an increase in
the statewide level of resident positions. Allowing hospitals the flexibility
to make transfers may encourage hospitals not to appeal for additional
resident positions by not accepting their rates.

To ensure that transfers are made solely to fulfill educational goals,
hospitals will not be permitted to rise to a higher teaching status peer
group as a result of a transfer. To prevent inequities arising from hospitals
that reduce their teaching efforts, a hospital will not be permitted to retain
a teaching status peer group level if it has reduced its residency level below
the threshold for that peer group.

To further safeguard the system and encourage transfers only for bona
fide educational reasons, the costs associated with an approved residency
position will not be increased as it is transferred to another hospital. This
will further ensure that there will be no economic impact on the payment
system.

Full text of the proposal follows (additions indicated in boldface
thus).

8:31B-3.31 Commission adjustments and approvals

(a)-(b) (No change from proposal at 17 N.J.R. 2947(a).)

(c) The Commission may approve hospital appeals to transfer Com-
mission-approved resident positions and associated costs between hospitals.
A hospital must conditionally accept or not accept in order to appeal for
additional resident positions by transfer. A hospital may appeal under any
option to reduce the number of resident positions by transfer. An addition
of resident positions by transfer may not result in a change to a higher
teaching status peer group. A reduction of resident positions by transfer
may result in a change to a lower teaching status peer group. The approved
costs associated with a transferred resident positions may not increase solely
as a result of the transfer.
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(d) The Hospital Rate Setting Commission shall decide the hospital to
which approved resident positions and associated costs may be transferred.

(a)
DIVISION OF HEALTH FACILITIES EVALUATION

Alcoholism Treatment Facilities
Standards for Licensure

Proposed Readoption: N.J.A.C. 8:42A

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5.
Proposal Number: PRN 1986-125.

Submit comments by May 21, 1986, to:
Wanda J. Marra, Coordinator
Standards Program
Division of Health Facilities Evaluation
Department of Health
CN 367
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The current licensure standards for Alcoholism Treatment Facilities,
N.J.A.C. 8:42A, will expire on June 12, 1986, pursuant to the *‘sunset”
provisions of Executive Order No. 66(1978), which mandates the expira-
tion of a rule at the end of five years. The Department proposes to readopt
without change N.J.A.C. 8:42A for a five-year period.

The current N.J.A.C. 8:42A became effective on July 9, 1981. Since
July 9, 1981, six amendments to the rules have been proposed and
adopted. The rules were amended effective March 7, 1983, at which time
N.J.A.C. 8:42A-3.7(a)24 was affected since a new rule, concerning em-
ployee health examinations, N.J.A.C. 8:31-26.3, was adopted. See: 12
N.J.R. 463(b), 12 N.J.R. 578(c). Also effective March 7, 1983, was an
amendment to N.J.A.C. 8:42A-2.2(b) which changed the licensure fee
from $100.00 to a fee schedule based on the number of beds in the facility.
The new fees ranged from $100.00 to a maximum of $500.00. See: 14
N.J.R. 1273(a), 15 NJ.R. 336(a). N.J.A.C. 8:42A-2.2(b) was further
amended effective July 15, 1985, to allow the Department to charge a
non-refundable fee of $500.00 plus $3.00 per bed for the filing of an
application for the licensure of an alcoholism treatment facility and any
annual renewal thereof. See: 17 N.J.R. 664(a), 17 N.J.R. 1760(b). The
rule regarding ownership, N.J.A.C. 8:42A-3.2(b) was amended, effective
June 20, 1983, in accordance with N.J.A.C. 8:31-26.1. The amended rule
prohibits a person from owning or operating a health care facility if that
person has been convicted of a crime relating adversely to his or her
capability of owning or operating the facility. See: 15 N.J.R. 307(a), 15§
N.J.R. 1021(a). Effective, August 20, 1984, a new rule was adopted to
be cited as N.J.A.C. 8:31-26.6 regarding reporting information to the New
Jersey State Board of Medical Examiners. See: 16 N.J.R. 804(a), 16
N.J.R. 2279(a). An amendment, N.J.A.C. 8:42A-2.1(c), was added to the
rules for alcoholism treatment facilities, and became effective February
4, 1985. This amendment requires the facility to implement all conditions
imposed by the Commissioner of Health as specified in the Certificate
of Need approval letter. Failure to implement the conditions may result
in the imposition of sanctions in accordance with Chapters 136 and 138,
P.L. 1971, Health Care Facilities Planning Act, N.J.S.A. 26:2H-1 et seq.,
and amendments thereto. See: 16 N.J.R. 3125(a), 17 N.J.R. 285(a).

Chapter 305, P.L. 1975, Alcoholism Treatment and Rehabilitation Act
of 1976 (ATRA), N.J.S.A. 26:2B-7 et seq., established the Division of
Alcoholism in the State Department of Health, provided for a director
and assistant to the director of that Division, created an advisory council
on alcoholism, provided for the licensing of alcoholic treatment facilities,
prescribed procedures to be followed concerning the arrest of an intox-
icated person, authorized the establishment of a service force, prohibited
and repealed county and municipal ordinances and resolutions prescrib-
ing penalties for public intoxication, and repealed P.L. 1948, ¢.453 (C.
26:2B-1 et seq.). Alcoholism as a legal offense was decriminalized by the
Alcoholism Treatment and Rehabilitation Act of 1976 (ATRA). As a
result alcoholism was removed from the court system and was legally
recognized as an illness requiring medical treatment.

ATRA not only provides for the licensure of alcoholism treatment
facilities by the Department of Health, it also requires that the Depart-
ment “promulgate rules and regulations establishing licensure standards
and requirements,” including, for example, “the health and safety stan-
dards to be met by a facility’” and *‘the quality and nature of the treatment
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to be afforded patients at a facility.” In addition, Chapters 136 and 138,
P.L. 1971, Health Care Facilities Planning Act, N.J.S.A. 26:2H-1 et seq.,
and amendments thereto, establishes the Department’s authority to
license and regulate health care facilities and to promulgate licensure
standards for these facilities.

An internal review and evaluation of N.J.A.C. 8:42A by the Depart-
ment indicated that this chapter has been effective in assisting the Depart-
ment to carry out the functions mandated by the Health Care Facilities
Planning Act, and the Alcoholism Treatment and Rehabilitation Act.
N.J.A.C. 8:42A is necessary for the Department to effect its legal man-
dates to protect the health and safety of the patients in the alcoholism
treatment facilities in New Jersey and to assure minimum quality care
and the provision of required services.

Readoption of the Standards for Licensure of Alcoholism Treatment
Facilities will provide rules for alcoholism treatment facilities where a
continuum of care is provided. This chapter includes rules for acute
medical detoxification and rules for treatment and rehabilitation services
in residential facilities. By readopting N.J.A.C. 8:42A, the Department
will ensure minimum regulations and cost effective quality care and
treatment for the alcoholic patient. The disease of alcoholism and the
associated problems of alcohol abuse constitute a significant health prob-
lem. By readopting these rules, the Department can ensure that those
seeking treatment for their disease will be the recipients of cost-effective
quality care and treatment.

The Department intends to amend N.J.A.C. 8:42A based on sugges-
tions from the Division on Alcoholism and the Quality and Utilization
Review Committee of the New Jersey Advisory Council on Alcoholism.
Due to time constraints and priorities within the Department, it has not
been possible to amend the current rules prior to the expiration date of
June 12, 1986, mandated by Executive Order No. 66(1978). In proposing
the readoption of N.LA.C. 8:42A, the Department has also taken into
consideration the considerable amount of time necessary to complete the
procedures for the promulgation of amendments. Until this chapter is
amended, it is imperative that the current text of N.J.A.C. 8:42A be
readopted without change. The Department needs these rules to ac-
complish its legal mandates and, pursuant to the regulatory process, to
assist the Department to continue its efforts to provide minimum stan-
dards for quality care.

N.JA.C. 8:42A, Alcoholism Treatment Facilities, consists of 25
subchapters. A summary of the current text of N.J.A.C. 8:42A follows:

N.J.A.C. 8:42A-1.] provides definitions of the technical terms used
throughout the rules and delineates the qualifications required of staff
members.

The licensure procedure for alcoholism treatment facilities is detailed
in N.J.A.C. 8:42A-2, which includes rules regarding Certificate of Need,
application for licensure, newly constructed or expanded facilities, surveys
and temporary license, surrender of license, waiver of rules, and action
against a license. The licensure procedure also entails the payment of a
licensure fee of $500.00 plus $3.00 per bed (see: N.J.A.C. 8:31-26.5(a)l).

The general requirements for alcoholism treatment facilities are de-
lineated in N.J.A.C. 8:42A-3.1 through N.J.A.C. 8:42A-3.18. The facili-
ties are required to provide preventive, diagnostic, therapeutic, and
rehabilitative services to patients. Hospitals providing acute medical
detoxification and/or residential alcoholism treatment services shall
comply with N.J.A.C. 8:43B, Manual of Standards for Hospital Facilities,
and with N.J.A.C. 8:42A. Requirements regarding records, reports, and
documents are stated in N.J.A.C. 8:42A-3.3 and 3.4. NJ.A.C. 8:42A-3.5
includes general personnel requirements and specifies the minimum ratio
of staff members to patients, based on the daily census. Additional
staffing requirements, including those for staff orientation and education,
can be found in N.J.A.C. 8:42A-3.9. The establishment, implementation,
and review of a policy and procedure manual are required by N.J.A.C.
8:42A-3.7 and 3.8. The requirements regarding the policy and procedure
manual are similar to those which appear in manuals of standards for
licensure of other types of health care facilities. Subchapter 3 of N.J.A.C.
8:42A also has rules regarding consultants, transfer agreements, re-
portable events, and notices to be posted in the facilities.

NJ.A.C. 8:42A-4 addresses the responsibility of the governing
authority. The appointment and the availability of an administrator and
an alternate administrator is required by N.J.A.C. 8:42A-5.1. The
responsibilities specified in N.J.A.C. 8:42A-5.3 are indicative of the varied
duties of the administrator.

N.J.A.C. 8:42A-6.1 specifies that the facility establish and implement
written patient care policies and procedures. The items which are to be
addressed in the patient care policies and procedures are listed in N.J.A.C.
8:42A-6.1(b)1 through 27 and are intended to facilitate patient care as
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well as continuity of patient care. Thus, N.J.A.C. 8:42A-6.1(b) requires
policies and procedures for patient rights, emergency care of patients, care
of patients with a communicable disease, limiting verbal and telephone
orders to emergency situations and requiring countersigning of such
orders within 24 hours, assisting patients in obtaining health and social
services, delineating the housekeeping activities that patients may perform
as part of the therapeutic regime, criteria and procedures for admitting,
discharging, and readmitting patients, restrictions to the admission and
retention of patients, interviewing patients prior to admission, a require-
ment for a written agreement or admission form, financial arrangements,
as well as care of deceased patients, and evaluation of each patient to
determine use of alcohol and/or use of medications not prescribed for
him or her, and procedures in the event that a patient is found to be
using alcohol and/or medications not prescribed for him or her. N.J.A.C.
8:42A-6.2 requires the facility to establish a patient care policy committee
and indicates that the committee and the governing authority shall review
annually all patient care policies and procedures developed by the com-
mittee, as well as all policies developed and implemented by each service,
and shall document the review.

Subchapter 7 of N.J.A.C. 8:42A requires the appointment of a medical
director responsible for the direction, provision, and quality of the medi-
cal care provided. N.J.A.C. 8:42A-7.1(a)] requires that the medical direc-
tor or his or her alternate, who shall be a physician, shall be available
to patients 24 hours a day, seven days a week. If the facility provides
acute medical detoxification services, the medical director or his or her
alternate shall be on the facility’s premises daily, as stated in N.J.A.C.
8:42A-7.1(a)2. N.J.A.C. 8:42A-7.2 and 7.3 enumerate the specific duties
and responsibilities of the medical director. Administrative
responsibilities and the responsibilities of the patient’s physician are de-
lineated in N.J.A.C. 8:42A-7.4 and 7.5. N.J.A.C. 8:42A-7.6 requires that
the patient’s physician perform a history and physical examination, write
initial and subsequent orders for services to be provided to the patient,
and develop the medical portion of the patient treatment plan.

Rules regarding nursing services are stated in Subchapter 8 of N.J.A.C.
8:42A. Staffing requirements and the requirement to designate a regis-
tered professional nurse as the director of nursing services are specified
in N.JLA.C. 8:42A-8.1. The responsibilities of the director of nursing
services are delineated in N.J.A.C. 8:42A-8.2. Nursing responsibilities and
the medical record entries for which nursing personnel are responsible
are specified in N.J.A.C. 8:42A-8.3 and 8.4, respectively.

N.J.A.C. 8:42A-9 contains rules regarding patient assessment and treat-
ment planning and requires that the facility provide for a continuum of
patient care. N.J.A.C. 8:42A-9.3 through 9.6 delineate the content of the
patient assessment which shall include, but not be limited to, the medical,
psychological, social, recreational, legal, and vocational needs of the
patient. N.J.A.C. 8:42A-9.7 requires that a patient treatment plan, based
upon the completed patient assessment, be prepared for each patient by
a multidisciplinary team, with the patient’s participation.

N.J.A.C. 8:42A-10 sets forth the rules for alcoholism counseling and
supportive services to be provided to patients in accordance with the
patient treatment plan, based upon the patient assessment. N.J.A.C.
8:42A-10.1, 10.2, and 10.3 describe the required alcoholism counseling
services which require that each patient be assigned to an alcoholism
counselor and that counseling be provided at a specified frequency and
duration. N.J.A.C. 8:42A-10.4 and 10.5 delineate the responsibilities of
the director of alcoholism counseling and of the alcoholism counselors,
respectively. Rules regarding supportive services, such as vocational and
educational counseling, social services, legal services, and availability of
support groups such as Alcoholics Anonymous, Al-Anon, and Alateen,
are contained in N.J.A.C, 8:42A-10.6.

N.J.A.C. 8:42A-11 establishes the facility’s responsibility for the
provision of patient activities and the administrator’s duties in fulfilling
this responsibility.

The rules contained in N.J.A.C. 8:42A-12 require the facility to provide
laboratory, radiological, and diagnostic services directly or through writ-
ten agreement.

Rules for pharmaceutical services, which may be provided either direct-
ly or through written agreement, are specified in N.J.A.C. 8:42A-13.
N.J.A.C. 8:42A-13.2 establishes the multidisciplinary pharmacy and
therapeutics committee and lists the policies and procedures to be de-
veloped by that committee. N.J.A.C. 8:42A-13.3 requires the appointment
of a director of pharmaceutical services or a consultant pharmacist and
specifies his or her responsibilities. The responsibilities of nursing person-
nel related to pharmaceutical services are included in N.J.A.C.
8:42A-13.4.
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Rules regarding dietary services are stated in N.J.A.C. 8:42A-14.
N.J.A.C. 8:42A-14.1(c) requires that a dietitian be appointed on a full-
time, part-time, or consultant basis. The duties and responsibilities of the
dietitian are enumerated in NJ.A.C. 8:42A-14.2. The facility’s
responsibilities related to the dietary service are found in N.J.A.C.
8:42A-14.3. N.J.A.C. 8:42A-14.4(a) requires the appointment of a food
service supervisor who, if not a dietitian, must function with scheduled
consultation from a dietitian. The duties and responsibilities of the food
service supervisor are delineated in N.J.A.C. 8:42A-14.4(b).

Subchapter 15 of N.J.A.C. 8:42A sets forth the patient rights for
alcoholism treatment facilities and allows religious observance, mail com-
munication, control of personal property, freedom from mental and
physical abuse and freedom from discrimination or reprisal. These rules
are similar to those contained in licensure manuals for other types of
health care facilities and are intended to ensure that patients are treated
in a manner which recognizes and respects their basic human rights.

N.J.A.C. 8:42A-16, regarding emergency services and procedures, re-
quires a written emergency plan, simulated drills, the posting of the
emergency plan and all emergency procedures throughout the facility, and
the availability at all times of emergency medical services, directly or
through written agreement with a hospital licensed by the Department.

The alcoholism treatment facilities are required to provide aftercare
services in accordance with N.J.A.C. 8:42A-17. The rules require an
aftercare plan for each patient, utilizing a multidisciplinary team ap-
proach in planning and providing aftercare services, with the participation
of the patient and his or her family.

The facility is required by N.J.A.C. 8:42A-18 to maintain a medical
record for each -patient. N.J.A.C. 42A-18.3 specifies the contents of a
complete medical record, including at least patient identification data;
name of patient’s physician; signed acknowledgment of receipt of patient
rights; a patient assessment; a patient treatment plan, including the medi-
cal portion of the patient treatment plan, signed and dated by the phys-
ician; a record of physician visits; a record of medications administered;
and the aftercare plan. Policies and procedures regarding the release of
medical records to patients are required by N.J.A.C. 8:42A-18.9. Rules
regarding transfer of medical records are specified in NJ.A.C.
8:42A-18.10.

Patient care statistics and financial data requirements are stated in
N.J.A.C. 8:42A-19 and 20, respectively, pursuant to Chapters 136 and
138, P.L. 1971, Health Care Facilities Planning Act, N.J.S.A. 26:2H-1
et seq., and amendments thereto.

The purpose of N.J.A.C. 8:42A-21, regarding infection prevention and
control, is to allow the facility flexibility to develop, implement, and
enforce an infection prevention and control plan appropriate for the
facility.

The alcoholism treatment facility may provide volunteer services as an
integral part of the facility’s services. If the facility provides volunteer
services, these services shall be provided in accordance with N.J.A.C.
8:42A-22. Volunteers shall not provide services in lieu of facility staff.

Housekeeping, sanitation, and safety are the topics of NJ.A.C.
8:42A-23. The Department expects that compliance with the specified
practical requirements will result in the provision of a safe and sanitary
environment for patients, personnel, and visitors.

The facility is required by N.J.A.C. 8:42A-24 to establish and imple-
ment a written plan for the audit and evaluation of patient care. The
objective of the rules is to enhance the ability of the facility to provide
appropriate, quality patient care through the identification and resolution
of problems.

The rules concerning construction are delineated in N.J.A.C. 8:42A-25.

Social Impact

The disease of alcoholism and the associated problems of alcohol
misuse constitute a very significant health problem.

The magnitude of the social benefits which will result from the re-
adoption of N.J.A.C. 8:42A derives from the broad and severe adverse
social consequences of alcoholism and alcohol misuse. Many of these
consequences are described and statistical data regarding their occurrence
are presented in a report prepared by the Department entitled “How
Healthy Are New Jerseyans?” (December, 1984). Alcohol has been found
to have a negative impact on a wide range of physiological systems and
to be associated with a number of biomedical disorders.

Cirrhosis, which ranks among the 10 leading causes of death, is largely
attributable to alcohol consumption. Alcohol use is also associated with
cancer, particularly cancer of the liver, esophagus and mouth. People who
drink and also smoke cigarettes have a higher than normal rate of
esophageal cancer. Also, excessive drinking during pregnancy can
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produce infants with severe abnormalities. Heavy alcohol use during
pregnancy has also been associated with a cluster of distinctive physical
and mental impairments known as the Fetal Alcohol Syndrome. Al-
coholism, long viewed as one of the hazards of adulthood, has recently
been reported to be making epidemic inroads into the ranks of the young,
especially teenagers. The detrimental consequences of alcoholism and
alcohol misuse extend to families as demonstrated by the correlation of
instances of child abuse and divorce with the existence of alcohol prob-
lems. The far-reaching consequences of alcoholism and alcohol misuse
affect all aspects of American life—the non-drinker as well as the drinker.
Society is the victim of the criminal activity and the traffic fatalities which
may accompany alcoholism and alcohol misuse.

The adverse social impact of alcoholism and alcohol misuse, as de-
scribed above, underlies the importance of readopting N.J.A.C. 8:42A.
Since its adoption, N.J.A.C. 8:42A has contributed to the mitigation of
the consequences of alcoholism and alcohol misuse by promoting the
provision of care of high quality to persons with alcohol problems and
has implemented the authorizing legislation. Services provided in these
facilities include acute medical detoxification and treatment and rehabili-
tation services. These rules are not intended to direct specific regimens
of treatment, but rather to set forth minimum requirements for safe
patient care. The rules reflect the Department’s concern for protecting
the rights of patients as citizens.

Economic Impact

As a result of the overuse and general social acceptance of alcohol
throughout American society, alcohol-related problems account for a
significant share of New Jersey’s medical care cost burden.

The economic burden associated with the misuse of alcohol is
enormous. The Departmental report entitled ‘‘How Healthy Are New
Jerseyans?” indicates that much of the total economic cost of alcoholism
and alcohol misuse is due to “lost production of goods and services™ and
to expenditures for “‘alcohol-related health and medical services,” includ-
ing expenditures for hospital services. Other economic costs result from
alcohol-related motor vehicle accidents, crime, and fire losses.

Alcoholism, however, is a treatable disease. The economic value of
readopting the current licensure standards for alcoholism treatment facili-
ties, N.J.A.C. 8:42A, lies in the propensity of the rules for ensuring the
provision of treatment services of such quality that the need for medical
treatment and the impairment of human performance are reduced. These
reductions, in turn, lead to a diminution of health care costs and an
augmentation of economic productivity.

The readoption of the current rules will ensure continuity of services
to patients in the 24 licensed alcoholism treatment facilities in New Jersey.
The readoption of the rules will have no new discernible economic impact
on the alcoholism treatment facilities, the Department, or patients since
these rules are already in effect. The alcoholism treatment facilities will
not incur any additional expense because they are already adhering to
these rules. Similarly, the Department’s expenditures will not increase
because alcoholism treatment facilities are currently being surveyed using
these rules.

An additional benefit of the readoption of N.J.A.C. 8:42A is the
anticipated cost-effectiveness of alcoholism treatment provided in ac-
cordance with these rules.

Full text of the proposed readoption can be found in the New Jersey
Administrative Code at NJ.A.C. 8:42A.

Interested Persons see Inside Front Cover
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DIVISION OF HEALTH PLANNING AND RESOURCES
DEVELOPMENT

For proposal numbered PRN 1986-126, submit comments by May 21,
1986 to:
John A. Calabria, Coordinator
New Jersey State Department of Health
CN 360, Room 604
Trenton, New Jersey 08625

(a)
Certificate of Need: Standards and Criteria for the

Demonstration of Extracorporeal Shock Wave
Lithotripsey (ESWL) Services

Proposed Amendments: N.J.A.C. 8:33B-1.3
Proposed New Rule: N.J.A.C. 8:33B-1.12

Authority: N.J.S.A. 26:2H-1 et seq.
Proposal Number: PRN 1986-126.
The agency proposal follows:

Summary

The Department of Health recently adopted a new rule (NJ.A.C.
8:33B-1.1 et seq., effective October 7, 1985) which established an Ex-
tracorporeal Shock Wave Lithotripsey (ESWL) demonstration period
which permitted the approval of two lithotripter applications Statewide.
The need for a- maximum of two lithotripter demonstration sites in the
State was based on an incidence rate for urinary calculi and a percentage
of patients expected to be candidates for ESWL services that is now
considered to be conservative as clinical experience with this equipment
continues to increase. In view of an expanded range of indications for
ESWL as well as the fact that a sizable number of ESWL patients may
be treated on an outpatient basis (thus increasing the cost savings as-
sociated with this non-invasive treatment modality), the need for a third
lithotripter demonstration site is now considered to be a prudent and
necessary investment. The addition of a third lithotripter demonstration
site would assure geographic ESWL accessibility for all residents of the
State needing this new treatment modality, thus contributing to the order-
ly development of ESWL services throughout the State.

The Department has also established a new section at N.J.A.C.
8:33B-1.12 titled ‘‘Reimbursement’’, which establishes a statewide reim-
bursement rate for the technical fee for ESWL services. This rate will
be based on reasonable costs for the delivery of ESWL services at the
statewide demonstration sites.

Social Impact

The incidence rate nationally for all urinary calculi ranges from 1 to
2 per thousand population. This differential of 100 percent in incidence
of disease results in a relatively wide disparity in projecting the number
of individuals that not only suffer from the disease but would likely
benefit from the availability of ESWL services. Utilizing 1990 New Jersey
population projections the range of patients suffering from urinary calculi
each year is estimated to be between 7,900 and 15,800. Within this
potential demand there is also a range of treatment modality expectations
(e.g., medication, surgery, percutaneous lithotripsey, ESWL and com-
binations of these modalities) that are based upon existing experience.
As we gain greater understanding of with ESWL equipment and tech-
niques the referral base for these services is expected to expand.

Application of this range of incidence and utilization rates of 15 to
30 percent as applied 10 New Jersey’s population yields a Statewide need
estimate ranging from 1185 patients annually to a maximum of 4,740
patients annually. The latter maximum caseload estimate assumes the
highest incidence rate (2 per thousand) and the highest possible ESWL
use rate of 30 percent (representing virtually all upper tract stones and
suggested by the Ad Hoc Committee on ESWL of the American Uro-
logical Association; Dornier, the only FDA approved manufacturer of
the device initially suggested a more conservative use rate of 15 percent).

In order to insure efficient use of expensive technology and to insure
adequate access to this service, the Department proposes increasing the
number of lithotripter sites to three, allowing a treatment capacity of no
less than 3,000 patients annually.

Economic Impact
The major economic impact of ESWL rests with its non-invasiveness
as compared to conventional kidney stone surgery. By sharply reducing
the length of stay in the hospital and eliminating the post-operative
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convalescent period, this new technology has potential to substantially
reduce the patient costs associated with conventional kidney stone sur-
gery. The cost reductions offered by ESWL over conventional surgery
are approximately $2,000 per patient and are largely the result of reduced
hospitalization requirements. Many lithotripter proponents, including the
majority of applicants seeking ESWL approval in New Jersey, anticipate
further cost reductions for those patients treated on an outpatient, same-
day basis, thereby eliminating entirely the costs associated with inpatient
hospitalization. These proponents estimate outpatient procedures could
comprise from 20 to 80 percent of ESWL candidates, adding significantly
to the cost saving potential of this therapeutic modality.

While the introduction of ESWL services will have profound implica-
tions for kidney stone patients, it must be emphasized that lithotripter
equipment has application to a very limited and specific population. Cost
savings associated with ESWL will only occur where provision is made
to limit proliferation of these devices so as to ensure a sufficient volume
of candidates at each demonstration site. In this way the cost effective
delivery of the ESWL service can be ensured. The Department’s proposal
to establish a Statewide technical fee for ESWL treatment (N.J.A.C.
8:33B-1.12) will allow an approved demonstration applicant to share the
economic burden of providing ESWL services.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

8:33B-1.3 Demonstrations

(a) The Commissioner of Health will establish a lithotripter demon-
stration period during which [two] three applications will be approved
Statewide.

(b) (No change.)

(c) Once the demonstration approvals, [two] three units Statewide, are
issued, the Department of Health shall not process any other applications
for lithotripters until the conclusion of the demonstration period, not to
exceed two years, beginning with the date of operation of the first
lithotripter demonstration.

(d)-(f) (No change.)
8:33B-1.12 Reimbursement

(a) In establishing reimbursement to applicants who have been approved
as demonstration sites for ESWL services, the Department shall develop
a Statewide technical fee for ESWL treatment based on reasonable costs
for the provision of ESWL treatment services.

HIGHER EDUCATION

For the following proposals, submit comments by May 21, 1986 to:
Grey J. Dimenna, Esq.
Administrative Practice Officer
Department of Higher Education
225 West State Street
CN 542
Trenton, NJ 08625

(a)
BOARD OF HIGHER EDUCATION

Management of Computerized Information

Proposed New Rules: N.J.A.C. 9:2-5.1 through
9:2-5.10

Authorized By: Board of Higher Education, T. Edward
Hollander, Chancellor and Secretary.

Authority: N.J.S.A. 18A:3-13, 18A:3-14(1.) and 18A:3-15.

Proposal Number: PRN 1986-119.

The agency proposal follows:

Summary
As the State entity responsible for the supervision of higher education,
the Board of Higher Education receives much information and records
covering both individual and group data concerning issues within the
higher education sector. The proposed new rules set standards for the
retention of such data, its release and availability to various groups.

Social Impact
The proposed new rules create a uniform policy regarding the release
of data held by the Department of Higher Education which will guard
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against the accidental or inappropriate release of information regarding
affected individuals which should remain confidential.

Economic Impact
As this proposal solely governs the release of records and information
held by the Department of Higher Education, there is no economic impact
created.

Full text of the proposed new rules follows:

SUBCHAPTER 5 MANAGEMENT OF COMPUTERIZED
INFORMATION

9:2-5.1 Definitions

The following words and terms, as used in this subchapter, shall have
the following meanings unless the context clearly indicates otherwise:

“*Affected individual” means the person who is the subject of the
information contained in a record.

“Chancellor’” means the Chancellor of the New Jersey Department of
Higher Education, also sometimes referred to in these rules as DHE.

“Computer” means an electronic device or another similar device
capable of executing a computer program, including arithmetic, logic,
memory or input-output operations, by the manipulation of electronic
or magnetic impulses and includes all computer equipment connected to
such a device.

“Data” are facts expressed in numerical form or categorical infor-
mation that is encoded.

“DHE Statistical Office” is any office in the New Jersey Department
of Higher Education designated by the Chancellor which maintains on
a computer individualized records or record files containing personally
identifiable information.

“Individualized records” are all records that contain sensitive data
relating to individual students, faculty members, administrative em-
ployees or other staff.

“Institution” means an institution of collegiate level in New Jersey
which is approved or licensed by the State Board of Higher Education.

“Personally identifiable information” means facts, features or traits
that uniquely identify a person and includes, but is not limited to name,
social security number, date of birth, place of birth, race, sex and any
computer representation of these items.

“Record” shall mean a group of related facts, elements or fields of
information that are treated as a unit and stored in a computer for
processing.

*“Sensitive data’ are information that may affect a person’s reputation
or value in the eyes of others or that may be an invasion of privacy if
disclosed. The term includes salary, income and financial status, but is
not limited to these three items. Marital status may also be deemed
sensitive under some circumstances.

“Third party” shall mean any person or persons who are neither
employees of the Department of Higher Education nor of any New Jersey
public or independent institutions of higher education.
9:2-5.2 Compliance with federal and State laws

(a) The records management practices of the Department of Higher
Education (DHE) shall comply with all applicable State and federal laws
relating to disclosure of information.

(b) The Department of Higher Education shall protect and retain
records in computerized data files that support decision making and
operational functions in a manner which is consistent with State and
federal law.
9:2-5.3 Protection of privacy rights

(a) Any personally identifiable information on records maintained by
the Department of Higher Education will consist only of items required
for accountability of the expenditure of public funds, legitimate reports,
and research studies by the Board of Higher Education.

(b) All records containing personally identifiable information collected
by the Department of Higher Education shall be protected in such a
manner that affected individuals shall not be identifiable by persons other
than appropriate DHE officials, and other persons who, by specific
provision of law, are entitled to access to such records.

(c) The Chancellor or his designee shall not disclose to the public or
any federal, State or local agency individualized records except as re-
quired under State and federal law.

(d) Upon written application to the Chancellor, individualized student
records may be made available to statutorily authorized non-DHE staff
with legitimate educational interests. Such application shall summarize
the objectives of the research, methodology and projected date for com-
pletion. An agreement that the applicant will not permit any other party
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to have access to such information without the written consent of the
student and that a report on the study results will be forwarded to DHE
" must be provided. I[ndividualized records that are made available to non-
DHE staff shall not contain the student’s name, social security number,
and zip code of home address.

(e) The Department of Higher Education shall destroy all individ-
ualized records, protected by the Family Educational Rights and Privacy
Act of 1974 (FERPA), 20 U.S.C. Section 1232g, as amended, within 10
years of the record’s creation or when such information is no longer
necessary in connection with the audit or evaluation of any program,
whichever is shorter. Other individualized records shall be destroyed in
accordance with State law concerning records retention.

9:2-5.4 Security of computer files

(a) Record files shall reside on computers with operating security sys-
tems that allow DHE officials to explicitly control access to data records.

(b) To control the potential harm that could result from deliberate or
inadvertent privacy breaches of records containing personally identifiable
information, name and social security numbers shall not be maintained
in the same record unless the file is principally utilized for the accoun-
tability of the expenditure of public funds.

9:2-5.5 Prevention of statistical disclosure

(a) Data will not be disseminated outside the DHE statistical offices
in a form that permits the identification of data relating to any individual,
unless specific provision of State or federal law requires disclosure.

(b) When information is distributed in tabular form by DHE statistical
offices the generally accepted practice of suppressing information based
on fewer than three individuals shall be followed, especially when cross-
classifications involve income, parental marital status or other sensitive
data.

9:2-5.6 Access rights of affected individuals

(a) Specific description of the data possessed by the DHE relating to
an affected individual will be provided to the affected individual upon
request. Inquiries should be addressed to the Chancellor at the Depart-
ment of Higher Education’s offices in Trenton.

(b) Any affected individual may, upon application to the Chancellor
or his designee, inspect, review or seek correction of any records of that
individual maintained by the department. Copies of such records will be
provided for a fee equal to the actual reproduction or computer pro-
cessing costs.

(c) An affected individual shall have the opportunity for a hearing to
challenge the content of the record related to that individual. The
Chancellor shall designate an appropriate person to act as hearing officer.
The process shall be conducted in accordance with federal regulations
(34 CFR 99.21 and 34 CFR 99.22).

(d) The Department of Higher Education shall not disclose to an
affected individual the content of records related to that individual, if
a waiver of access to the same records was given by the individual to
a New Jersey institution of higher education pursuant to State or federal
law.

(e) The Department of Higher Education shall provide access to the
records which relate to an affected individual within a reasonable period
of time after receiving a request to review such records but in no case
later than 30 days after the request has been made.

9:2-5.7 Accounting of certain disclosures

(a) Where the Department of Higher Education is required by State
or federal law to provide access to records containing personally ident-
ifiable information, it shall maintain a log of all individuals, agencies or
organizations which have requested or obtained access to any such re-
cords indicating the legitimate interest under State or federal law that
each such person, agency, or organization has in obtaining this infor-
mation. All such information transferred to a third party shall include
a written statement indicating that such party shall not permit any othr
party to have access to such information without the written consent of
the person to whom those records relate.

(b) The Department of Higher Education shall retain the log made
under (a) above for at least five years after the disclosure for which the
log entry is made, or the life of the record, whichever is longer.

(c) Except for disclosures made under 20 U.S.C. Section
1232g(b)(1)}A) to teachers and other officials within the institution in
which the student is enrolled, the Department of Higher Education shall
make the particularized log entries under (a) above available to the
individual named in the record at his request.

(d) DHE shall inform any third party about any correction or notation
of dispute to any record that has been disclosed to the third party.

Interested Persons see Inside Front Cover
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9:2-5.8 Modes of information release

(a) Data that has not been verified and reviewed for accuracy by the
submitting institution will be considered preliminary and not subject to
disclosure.

(b) Institutions will be given 10 working days from receipt of edited
data to verify and review it for accuracy. After the review period, or when
the data has been re-edited, it will be considered final and subject to
disclosure.

(c) A third party who requests that a DHE statistical office prepare
data in tabular form may be assessed costs of production, including the
costs of programming and computer time. When such a statistical report
identifies a New Jersey institution of higher education and reveals data
about that institution’s operation, a copy of the tabulations will be
forwarded to the institution.

(d) Data from individualized records that New Jersey colleges furnish
DHE statistical offices may not be released by telephone, except upon
proper identification of the caller as someone who is entitled access to
such records.

(e) Aggregate data compiled from individualized records that New
Jersey institutions of higher education may furnish a DHE statistical
office may be released by telephone to a thrid party.

9:2-5.9 Nonpublic records

(a) The following records shall not be deemed to be “public” records
subject to inspection and examination and available for copying pursuant
to the provisions of The Right to Know Law, N.J.S.A. 47:1A-1 et seq:

I. Any record containing accumulated grade point averages, test
scores, grades or other examination data for an individual student;

2. Any record containing income for a student or parents of a student;

3. Any record containing the name or social security number of an
individual; )

4. Any record containing data which were made available under the
condition that the information shall be considered private and confiden-
tial.

9:2-5.10 Information accessible to the public

(a) Information that characterizes a New Jersey institution of higher
education and is stored as aggregate data in computers are ‘“‘public”
records.

(b) Access to “public” records shall be granted in accordance with all
applicable federal and State laws concerning a citizen’s right to inspect
and copy official records of government.

(c) All requests to obtain or copy certain ‘“‘public” records shall be
made in writing and shall specify under what authority the information
is sought.

(d) Any denial of a written request for a copy of a “public” record
shall be made in writing, within 10 business days of receipt of such
request. .

(e) Any person aggrieved by a decision to deny or to grant a request
for access to a “‘public” record may request that the Chancellor review
that decision.

(f) Fees for copies of “public” records may be assessed in accordance
with the maximums established in State statute.

(g) Whenever any “public” record contains personally identifiable in-
formation, the release of which would constitute an unwarranted invasion
of privacy or violate State or federal law, the *“public” record shall be
made available with such identifying detail deleted unless release without
these details would still constitute an unwarranted invasion of privacy
or violate a State or federal law. A statement indicating that identifying
details have been deleted or disguised shall accompany the release of such
data.

(h) Except as required by statute or directive of the Board of Higher
Education, or the Chancellor, requests for information shall not require
that the DHE create records by compiling selected items from already
available *“‘public” records. In addition, new records are not required to
be created, in response to a request, with such information as ratios,
proportions, percentages, per capitas, frequency distributions, trends,
correlations, comparisons or other descriptive or analytic statistics.
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(a)
STUDENT ASSISTANCE BOARD

Student Assistance Programs
Residency

Proposed Amendment: N.J.A.C. 9:7-2.2

Authorized By: Student Assistance Board, Joseph Streit,
Chairman.

Authority: N.J.S.A. 18A:71-26.5, 18A:71-26.8, 18A:71-47(a) and
18A:71-48.

Proposal Number: PRN 1986-116.

The agency proposal follows:

Summary
The proposed amendment would allow dependent students, whose
parents or guardian relocate to another state, to retain their financial aid
eligibility while attending an institution of higher education in New Jersey
so long as they continue to reside in New Jersey during the course of
each academic year.

Social Impact

The proposed amendment encourages students to complete their col-
legiate education in New Jersey by allowing dependent students to main-
tain their award eligibility under the programs administered by the Stu-
dent Assistance Board provided they continue to reside in New Jersey
while attending an institution of higher education in New Jersey despite
the fact that their parents or guardian have moved out of state. This
proposed amendment is also consistent with the regulations of the Board
of Higher Education and permits New Jersey colleges to use the same
definition in their determination of a student’s eligibility for New Jersey
resident tuition status and state student assistance programs.

Economic Impact
The proposed amendment has minimal economic impact upon the
funding of the Tuition Aid Grant and Scholarship Programs since rela-
tively few students are affected by this change.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus])).

9:7-2.2 Residency

(a) Students must be legal residents of New Jersey for a period of not
less than 12 consecutive months immediately prior to receiving a grant.
The residence of a student is defined in terms of domicile. Domicile is
defined as the place where a person has his or her true, fixed, permanent
home and principal establishment, and to which, whenever he is absent,
he or she has the intention of returning.

1. A dependent student as defined in [section 6 of this subchapter]
N.J.A.C. 9:7-2.6 is presumed to be a legal resident of the State which
his or her parent(s) or guardian(s) is a resident. A dependent student
whose parent(s) or guardian(s) is not a legal resident of New Jersey is
presumed to be in the State for the temporary purpose of obtaining an
education. However, any dependent student who is eligible for New Jersey
resident tuition status, regardless of the residency status of his or her
parent(s) or guardian(s), is considered to be a New Jersey resident for State-
funded student aid programs.

(b) Residence established solely for the purpose of attending a particu-
lar college cannot be considered as fulfilling the definition of domicile.
When in question, a student must demonstrate proof of residence by
presenting the following documents: driver’s license, voter registration
form, tax return(s), or other suitable proof. [the] The Office of Student
Assistance, Department of Higher Education shall determine the State
of residence for any individual whose residency is not certain. [nstitutions
may provide information to substantiate the student’s claim of legal New
Jersey residence.
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(b)
EDUCATIONAL OPPORTUNITY FUND BOARD
Program Support
Proposed Amendments: N.J.A.C. 9:12-1.5and 2.3

Authorized By: Educational Opportunity Fund Board, T.
Edward Hollander, Chairman.

Authority: N.J.S.A. 18A:71-33 through 18A:71-36.

Proposal Number: PRN 1986-118.

The agency proposal follows:

Summary

The Educational Opportunity Fund Board is statutorily charged with
establishing policies and procedures governing the operation of and pro-
gram support for the Educational Opportunity Fund (EOF).

The regulations governing the EOF program were previously noticed
for public comment with significant revisions in the September 16, 1985
Register at 17 N.J.R. 2214(a). Those regulations were adopted by the
EOF Board, without change at 18 N.J.R. 682(c) (April 7, 1986) with the
exception of N.J.A.C. 9:12-1.5 and 9:12-2.3 which comprise the subject
of this proposal. As a result of the first proposal, the Board received
several comments from the public and colleges. This current proposal
reflects amendments made to the two sections which make up this
proposal which were not adopted as part of the original proposal. The
amendments to these remaining two sections are based upon the above-
mentioned comments.

Social Impact

The effect of the proposed amendment to N.J.A.C. 9:12-1.5 will be to
ensure greater institutional support for campus EOF programs. The
change in language from the permissive ‘“‘should” to the mandatory
**shall”” will provide greater resources and funding to be placed into non-
direct cost expenses for an institution to meet its matching funding
requirements. Indirect expenses shall be limited to 10 percent of the total
program cost in meeting the match requirement, thereby ensuring more
campus funding for other services and personnel. This provision should
benefit students within each campus program by making more funding
available for services to students.

The proposed amendment to N.J.A.C. 9:12-2.3 benefits EOF program
students who are in academic programs where adherence to a strict
sequence and progression of courses is required. Falling out of sequence
can set a student back a year because courses are generally sequential
in nature and are not offered every semester. By providing priority fund-
ing to such students for summer programs, those students will be more
able to stay in sequence and thus complete their education without delay.

Economic Impact

The proposed amendment to N.J.A.C. 9:12-1.5 will prohibit institu-
tions from exceeding 10 percent of their total program cost in meeting
their matching funding requirements through the use of indirect expenses.
As indirect expenses would generally be present whether or not the
program existed, this limitation could require additional institutional
funding of EOF campus programs to meet match requirements through
various direct expenses.

The proposed amendment to N.J.A.C. 9:12-2.3 has no economic impact
but merely adds a further priority category for the funding of EOF
students in summer programs.

Full text of the proposal follows (additions indicated in boldface thus;
deletions shown in brackets [thus]).

[9:12-1.4]9:12-1.5 Institutional commitment

(a) Institutions which participate in the EOF program shall provide
a broad range of supportive services to students enrolled in the program.
Institutions shall provide funding equivalent to no less than 50 percent
of the proposed total cost of each program to be supported by EOF grant
funds[.] in the following manner:

1. With regard to matching funds, it is expected that high level institu-
tional officers who are required to serve all students will normally not
be included as part of the institutional match. In cases where these
individuals are included, a detailed justification must accompany the
proposal. The justification should include services provided to the EOF
students which would not normally accrue to the student as a result of
his or her tuition payment. Generaily, personnel who provide direct
services to students will be allowed, but must meet the above criteria for
institutional match.
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2. Indirect expenses [may] shall not exceed 10 percent of the total
program cost in meeting the match (for example, space, light, heat, etc.).
(b) (No change.)

9:12-2.3 Student eligibility

(a) Any student deemed eligible for admission and matriculation to
the EOF program by the institution in the academic year (pursuant to
N.J.A.C. 9:11-1 et seq.) is qualified to receive additional grant funds to
support enrollment and full participation in the summer program in
accordance with the following provisions:

[1. All students who will enter college for the first time shall be en-
couraged to attend the summer program, prior to fall enroliment.]

1. Summer or pre-freshman attendance should be mandatory for all
entering students. Institutions may permit entering students to enroll without
attending the summer program, but shall provide alternative activities for
such students conmsistent with criteria listed in N.J.A.C. 9:12-2.2 of the
Summer Program Regulations, during the academic year. Such program
offerings must be described in the annual funding proposal.

2. Depending on the availability of funds, renewal students may be
permitted to attend summer programs [for remediation or revision needed
in their academic program] for a maximum of two summers after initial
enrollment.

3. Priority for funding should be given to those students who:

i. Need to complete basic skills rquirements;

ii. Must meet academic progress regulations;

iii. Are able to graduate by the end of the summer session; and

iv. Need to stay in academic sequence.

[3.]4. Student enrolled in highly technical and/or pre-professional pro-
grams (pre-law, pre-med) shall be eligible for three summer school pro-
grams to increase preparation for post-graduate placement.

[4.]5. Special exceptions for students with unique problems may be
granted upon written request by the campus EOF Director and [review]
approval by the Executive Director.

HUMAN SERVICES

The following proposals are authorized by Geoffrey S. Perselay, Acting
Commissioner, Department of Human Services.

(a)
DIVISION OF MENTAL HEALTH AND HOSPITALS

Interim Assistance Procedures Manual

Proposed Readoption with Amendments: N.J.A.C.
10:38

Authority: N.J.S.A. 30:4-107.
Proposal Number: PRN 1986-138.

Submit comments by May 21, 1986 to:
Robert Immordino
Assistant Director for Fiscal and Management Operations
Divison of Mental Health and Hospitals
CN 700
Trenton, NJ 08625

The agency proposal follows:

Summary

The Interim Assistance Program was developed by the New Jersey
Department of Human Services in conjunction with the United States
Department of Health and Human Services to permit a client in a State
Psychiatric Hospital who is clinically ready for discharge to receive
financial assistance for living expenses while his/her application for Sup-
plementary Security Income (SSI) is being processed. Prior to the pro-
gram, clients who were ready for discharge and would eventually receive
SSI benefits would have to remain in the hospital while the application
was being processed.

Pursuant to Executive Order No. 66(1978), N.J.A.C. 10:38 would ex-
pire on May 28, 1986. Staff from the Division of Mental Health and
Hospitals® Office of Community Services and Office of Fiscal and Man-
agement Operations reviewed the Interim Assistance Program and de-
termined it is effectively meeting the objectives it was designed to ac-
complish.

A summary of the text of N.J.A.C. 10:38 follows:

N.J.A.C. 10:38-1—Introduction—describes the program, its
authority, and its purpose.

Interested Persons see Inside Front Cover
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N.J.A.C. 10:38-2—Definitions—explains the key terms.
NJ.A.C. 10:38-3—Interim . Assistance Eligibility—provides
criteria by which clients are determined to be eligible or in-
eligible for the program.

N.J.A.C. 10:38-4—Interim Assistance Case Processing—al-
locates organizational responsibility.

N.J.A.C. 10:38-5—Trial Placement Status—describes the
criteria and process for a special type of placement.
N.J.A.C. 10:38-6—Interim Assistance Payment Procedures
—outlines the procedures for authorizing and terminating pay-
ments.

N.J.A.C. 10:38-7—Medicaid Coverage for Interim Assistance
Clients—describes the interaction between the Medicaid and
Interim Assistance programs.

N.JLA.C. 10:38-8—Appeal Procedures—describes the various
processes for seeking review of decision-making.

N.J.A.C. 10:383-9—Client Income and Resource Monitoring
—outlines the procedures and responsibilities for monitoring
client’s income and resources.

The proposed amendments to N.J.A.C. 10:38 are not substantial but
update the manual to reflect the current organizational responsibilities.

Social Impact

Fundamental, clinical and legal principles require that clients be dis-
charged from hospitals as soon as clinically appropriate. Some clients lack
the finances to return to the community until they receive SSI benefits
and it can take a substantial period of time between application for and
receipt of those benefits. The Interim Assistance Program is presently
providing assistance to approximately 190 clients per month. Without the
Interim Assistance Program, clients would remain in the hospital longer
than necessary and resumption of community life would be inappropriate-
ly delayed.

Economic Impact
Discharge from State Psychiatric Hospitals when clinically appropriate
reduces costs since hospitalization is the most expensive location for
treatment. In addition, provision is made for the client to reimburse the
program from retroactive SSI benefits thus recouping approximately 70
percent of the program’s costs.

Full text of the readoption appears in the New Jersey Administrative
Code at N.J.A.C. 10:38.

Full text of the proposed amendments to the readoption follows (ad-
ditions indicating boldface thus; deletions indicated by brackets [thus]).

10:38-4.4 The Bureau of Transitional Services

(a) The Bureau of Transitional Services will play a major role in several
areas, specifically:

1. [Receive and process referrals for Interim Assistance;] Receive and
process referrals for community placement and financial assistance;

2. [Render eligibility decisions for Interim Assistance:] Render eligibili-
ty decisions for Interim Assistance based on information received from the
Social Security Administration;

3.-8. (No change.)

(b) (No change.)

(c) The Bureau of Transitional Services will, within five working days
of receipt of a referral:

l. [Provide the client with a description of the Interim Assistance
Program, its requirements, and the client’s rights and obligations under
the program, if assigned client placement responsibility;] Submit an initial
query to the Social Security Administration to assist in determining clients
eligibility for Interim Assistance;

[2. Obtain the client’s signature, if he/she expresses an interest in the
program, on an Interim Assistance Statement and on form MH-30, if
assigned client placement responsibility;]

[3.] 2. Obtain from hospital social service staff form SSA-787, Medical
Officer’s Statement;

[4.] 3. Make an assessment of the client’s potential Supplemental Se-
curity Income eligibility based on available documents and information.
This evaluation will result in one of the following decisions:

i-ii. (No change.)

(d) The Bureau of Transitional Services will, for a client assessed as
eligible for Interim Assistance:

1.-10. (No change.)

1. [Provide follow-up visits, for a period of up to six months, to ensure
that Personal Needs Allowance and maintenance payments are being
received and properly utilized;] Keep the case active for as long as the
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client remains on Interim Assistance to ensure that Personal Needs Allow-
ance and maintenance payments are being received and properly utilized.

12.-14. (No change.)
10:38-5.4 Trial placement status processing

(a)-(b) (No change.)

(c) The Bureau of Transitional Services wiil:

1. [Meet with the client within five working days of referral and
provide him/her with an explanation of trial placement status and the
requirements of the Interim Assistance Program:] Follow procedures
outlined under sections 10:38-4.4(b) through (e);

2. [Follow the procedures outlined under sections 10:38-4.4(b) through
(e);] Meet with the client within five working days after Interim Assistance
eligibility has been determined and provide him/her with an explanation of
trial placement status and the requirements of the Interim Assistance Pro-
gram.

3.-4. (No change.)

DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES
For proposals numbered PRN 1986-111, 139 and 140, submit com-
ments by May 21, 1986 to:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance and Health Services
CN 712
Trenton, New Jersey 08625

(a)

Administration Manual and Several Provider
Manuals
Medically Needy Program

Proposed Amendments:
Administration Manual: N.J.A.C. 10:49 Foreword,
1.1,1.2,1.4
Transportation Services Manual: N.J.A.C.
10:50-1.5, 2.3
Pharmacy Manual: N.J.A.C. 10:51-1.2, 1.14, 3.1
Manual for Hospital Services: N.J.A.C. 10:52-1.2,
1.3,1.6,1.8,1.19
Manual for Special Hospital Services: N.J.A.C.
10:53-1.2,1.3,1.5,1.7, 1.15
Manual for Physician’s Services: N.J.A.C.
10:54-1.2,1.4,1.7,1.9,1.10
Prosthetic and Orthotic Services Manual: N.J.A.C.
10:55-2.2
Manual for Dental Services: N.J.A.C. 10:56-1.12,
2.1
Podiatry Services Manual: N.J.A.C. 10:57-1.3, 1.7,
1.13,2.3
Medical Supplier Manual: N.J.A.C. 10:59-2.3
Independent Laboratory Services: N.J.A.C.
10:61-2.2
Vision Care Manual: N.J.A.C. 10:62-1.4, 3.3
Long Term Care Services Manual: N.J.A.C.
10:63-1.16, 2.1
Medical Day Care Manuai: N.J.A.C. 10:65-1.2, 2.5
independent Clinic Services: N.J.A.C. 10:66-1.6
Manual for Psychological Services: N.J.A.C.
10:67-2.3
Manual for Chiropractic Services: N.J.A.C.
10:68-1.2
Authority: N.J.S.A. 30:4D-3i(8), 6g, 7, a, b, ¢; 1902(a)(10) of the
Social Security Act; 42 CFR 435 Subpart D.
Proposal Number: PRN 1986-139.
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The agency proposal follows:

Summary

The proposal concerns recent amendments (P.L. 1985, ¢.371, approved
November 25, 1985 and amended by P.L. 1985, ¢.510, approved January
21, 1986) to the New Jersey Medicaid Legislation establishing additional
coverage under Title XIX (Medicaid) for persons whose income and/or
resources may exceed the categorical level and who may require assistance
in paying for medical care and services. The program is known as “Medi-
cally Needy,” and will take effect July 1, 1986. This proposal amends
the Division of Medical Assistance and Health Services’ (the Division)
Administration Manual (N.J.A.C. 10:49-1) and other provider manuals
to indicate the individuals who may be eligible for Medically Needy, the
three main coverage groups, the means by which providers can identify
these individuals, and the services that are covered. It should be noted
that certain services are not available to each coverage group.

N.JLA.C. 10:49-1.1 and 1.2 arc being amended to indicate those per-
son(s) who will qualify for Medically Needy and the means of identifying
them. N.J.A.C. 10:49-1 .4, entitled “Services Covered by the New Jersey
Medicaid Program,” is being deleted and replaced. The services provided
to person(s) eligible for categorical assistance are listed in subsection (a),
with any service limitations pertaining to the Medically Needy program
listed in subsection (b).

The three coverage groups are as follows: pregnant women; needy
children under the age of 21 the aged, blind or disabled (the term “‘aged”
means individuals who are 65 years of age and older).

The twenty-one county welfare agencies and/or boards of social ser-
vices will determine eligibility for both the prospective and retroactive
period. Medically Needy applicants/recipients must reapply for benefits
every six months. Eligibility may be established for the first day of that
(six month) period for individuals who meet the applicable resource and
income levels. For those individuals who meet resource levels, but have
income above the established eligibility level, they may obtain eligibility
through the *‘spend-down” process. The “spend-down’ process enables
individuals to apply incurred medical expenses to offset income above
the Medically Needy income level; for these individuals, eligibility begins
on the day during the (six month) period that the “spend-down” is met.
Individuals declared eligible will be issued a Medicaid Eligibility Identifi-
cation Card (MEI card) (FD-73/178). The MEI card will contain the
individual(s)’ HSP (Medicaid) case number with the third and fourth
digits designating the Medically Needy coverage group. These numerical
designations are:

15—Aged related to Medically Needy

25—Disabled related to Medically Needy

35—AFDC (Aid to Families with Dependent Children) related to
Medically Needy

55—Blind related to Medically Needy

In addition, there will be a “service code” next to each name on the
card. These service codes are:

Group A—Pregnant women

Group B—Needy children

Group C—Aged, Blind or Disabled

While most of the services covered by Medicaid are available to all
three coverage groups, some are available to only one or two groups.
For example, pharmaceutical services are available to pregnant women
and needy children (Groups A and B), but are not to the aged, blind
or disabled (Group C).

Providers must verify current eligibility by reviewing the patient’s MEI
card each time a service is rendered. In addition, providers must be certain
that the services they render are included in the appropriate coverage
group. Providers should refer to the service codes listed on the card for
each patient being treated. If a particular Medicaid service currently
requires prior authorization, then this requirement will also apply to
Medically Needy individuals. Providers will follow the existing
procedures for obtaining prior authorization. Providers are to follow the
existing procedures for claims submittal. Claims must be submitted to
the appropriate Division fiscal agents (Prudential Insurance Company
and Blue Cross/Blue Shield of New Jersey) within the prescribed time
frames.

This proposal does provide for one exception with regard to “special”
claims. If an individual must “spend down™ to establish eligibility, i.e.,
use incurred medical expenses to offset income above the Medically
Needy income level, eligibility begins the day the spend-down is met.
However, the Medicaid program may pay for Medically Needy covered
services rendered between the first month in which spend-down is met
and the day eligibility is established, which are defined as “‘special”
claims. The county welfare agencies and/or boards of social services will
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identify *‘special” claims and provide an authorization document
(FD-311). Providers must submit hard copy claims with this authorization
document attached.

The services available under the Medically Needy program for the three
coverage groups are as follows:

Group A—Pregnant Women:

Inpatient hospital services; physician, psychological, independent
clinic, optometric, podiatric, dental, chiropractic services; medical day
care, home health care, personal care assistant services; optical ap-
pliances, prosthetics and orthotics, medical supplies and equipment, lab-
oratory and X-ray services; and pharmaceutical services.

Group B—Needy Children:

Physician, psychological, independent clinic, optometric, and dental
services; home health care and personal care assistant services; optical
applicances; prosthetic and orthotics, medical supplies and equipment,
laboratory and X-ray services; and pharmaceutical services.

Group C—Aged, Blind or Disabled:

Physician, psychological, independent clinic, optometric, podiatric, and
dental services; home health care, personal care assistant and medical day
care services; optical appliances; prosthetic and orthotics, medical sup-
plies and equipment; and laboratory and X-ray services.

In some instances, a provider who is treating a recipient of the Medi-
cally Needy program may order, prescribe, or refer his/her patient for
additional care, treatment or diagnostic studies that are not covered by
Medically Needy. For example, physicians’ services are available to all
three coverage groups listed above. However, outpatient hospital services
are not available to any of the coverage groups. Therefore, the physician’s
services would be covered by the Medically Needy program but services
by the hospital outpatient department will not be covered.

Transportation services are available to all three coverage groups.
However, transportation provided by a hospital will be covered only for
pregnant women (Group A).

Some provider manuals have been amended to indicate any limits in
coverage that pertain to that particular service. These manuals include
the Pharmacy Manual, Manual for Hospital and Special Hospitals, Medi-
cal Day Care Manual, and Independent Clinic Services Manual.

Other manuals were amended to indicate that long term care services,
EPSDT (Early Periodic Screening Diagnosis and Treatment) services, and
hospital outpatient services are not covered under the Medically Needy
program,

The billing subchapters of several manuals were amended to remind
providers to check validation forms which are issued monthly, except for
individuals under the jurisdiction of the Division of Youth and Family
Services, who are issued quarterly validation cards.

In summation, this proposal identifies those services that are available
under the Medically Needy program to the respective coverage groups.

Social Impact

The rule impacts on New Jersey residents whose income and/or re-
sources are in excess of the categorical assistance standards but below
the limits established for Medically Needy or whose medical bills allow
them to spend-down to the Medically Needy limits. Persons who are
found eligible under the Medically Needy standards are entitled to have
the specified covered services reimbursed by the New Jersey Medicaid
Program.

The rule impacts on virtually all health care providers in New Jersey.
Providers who render services to Medicaid patients must comply with
all program requirements.

The Prudential Insurance Company and Blue Cross/Blue Shield of
New Jersey, will continue to be responsible for claim processing.

The twenty-one county welfare agencies and/or boards of social ser-
vices will be responsible for determining eligibility both prospectively and
retroactively.

Since both recipients and providers are entitled to hearings, there may
be an increase in the number of contested cases sent to the Office of
Administrative Law.

Economic Impact

The estimated cost of the Medically Needy program for State Fiscal
Year 1987 is approximately 85 million dolars (federal-state share com-
bined).

There is no cost to the Medicaid patient for services provided by the
Medically Needy program. However, in order to be declared eligible for
Medically Needy, some individuals will have to meet “spend-down”
requirements.

There is no change in provider reimbursement associated with this
proposal.

Interested Persons see Inside Front Cover
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Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated by brackets [thus])).

CHAPTER 49
ADMINISTRATION

FOREWORD

The New Jersey Medical Assistance and Health Services Act (chapter
413, Laws of 1968) established a program of assistance and services for
defined groups of persons to enable them to secure quality medical care.
This program, commonly known as ‘“Medicaid” or “Title XIX", will be
referred to as the New Jersey Medicaid Program or the program.

The New Jersey Medicaid Program is administered by the Division of
Medical Assistance and Health Services through its Central Office and
through [local medical assistance units] Medicaid district offices located
throughout the State of New Jersey.

Reimbursement for services provided under the program is ac-
complished [by third-party payments,] in conformity with Title XIX
regulations. Payments are obtained through the Division’s Bureau of
Claims and Accounts or through either of its two [contractors] Fiscal
Agents, [Hospital Service Plan of New Jersey (Blue Cross)] Blue
Cross/Blue Shield of New Jersey, Inc. and The Prudential Insurance
Company of America, depending upon the type of service being reim-
bursed.

Each New Jersey Medicaid manual consists of two chapters, each chapter
divided into smaller subchapters. The first chapter concerns general adminis-
trative policies of the New Jersey Medicaid Program. The second chapter
is specific to the type of service provided; for example, physician services,
hospital services, etc. This manual is designed for use by a provider who
is billing for services furnished under the program. It contains infor-
mational and procedural material needed to assist the provider to under-
stand the rules and regulations of participation in the program and to
insure prompt and efficient payment of claims. The procedures described
in this manual [have been] were developed to achieve the goals of the
program with due consideration both to the needs of the covered persons,
and [to promote] promotion of effective relationships with providers.

This manual [has been] was written in accordance with Federal and
State laws, rules and regulations and with the intent to assure that such
laws, rules and regulations are uniformly applied.

As a supplement to this manual, a newsletter system is utilized for the
prompt dissemination of information concerning policy clarification
and/or changes to the New Jersey Medicaid Program. Additionally,
manual page revisions are updated as administrative changes occur. Per-
iodically, therefore, revised sections, entire pages and entire chapters [will
be] are issued accordingly. It is recommended that these newsletters,
manual page revisions, and so forth, be filed with your manual at the
time of receipt of such documents.
10:49-1.1 Who is eligible for Medicaid

(a) [Medical and health services will be available to the following
general groups. The groups are not all inclusive:] Individuals eligible for
Medicaid are divided into those eligible for all services under the New Jersey
Medicaid Program (see (b) below) and those individuals (Medically Needy)
eligible for only certain services (see (c) below).

(b) The following groups are eligible for medical and health services
covered under the New Jersey Medicaid Program when provided in conjunc-
tion with program requirements specifically outlined in the second chapter
of each service manual. The groups are not all inclusive:

1. (No change.)

2. A person[s] who qualiffylies under the Supplemental Security In-
come (SSI) Program as an “ineligible spouse”™ of an SSI recipient as
determined by the Social Security Administration;

3. Persons who are ¢ligible to receive financial assistance as determined
by the county welfare agency. Such persons are:

i. Families with dependent children including children 18 [through] to
21 years of age;

4.-6. (No change.)

7. Certain persons in State and county psychiatric hospitals and/or
State schools for [mental retardation] the developmentally disabled as
determined eligible by the Department of Human Services;

8. (No change.)

(¢) Medically Needy individuals are eligible for medical and health ser-
vices covered under the New Jersey Medicaid Program with limitations as
listed in N.J.A.C. 10:49-1.4. The services must be provided in conjunction
with program requirements specifically outlined in the second chapter of
each service manual.
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1. Individuals are determined Medically Needy by the county welfare
agency. They must meet the categorical eligibility requirements, have in-
come and/or resources in excess of the categorical standards, and may have
insufficient funds to meet their medical expenses. Medically Needy individ-
uals must be in one of the following groups:

i. Pregnant women,

ii. Needy children (under 21 years of age),

iii. The aged (65 years of age or older), the blind or the disabled.

2. There are special income and resource levels established for the Medi-
cally Needy. If an individual meets one of the above categories, and has
income and/or resources above categorical program levels but less than or
equal to the Medically Needy income and resource levels, he/she is eligible
as Medically Needy. However, if an individual meets one of the above
categories and meets the Medically Needy resource level, eligibility may
be established through the “spend-down” process. ‘‘Spend-down” is the
process whereby an individual may apply incurred medical expenses to offset
income above the Medically Needy income level, and thereby adjust their
income to meet the Medically Needy income limit. Medically Needy
eligibility for all groups including the aged, blind and disabled will be
determined by the county welfare agency or the board of social services for
both the retroactive and prospective period.

3. Medically Needy applicants/recipients must reapply for benefits every
six months. Eligibility may be established the first day of that six-month
period or on any date during the six-month period that spend-down is met.

i. Eligibility should be verified by providers on each visit by reviewing
the “Medicaid Eligibility Identification Card” (FD-73/178) (See N.J.A.C.
10:49-1.2(b)2.). For those cards issued for the month within the six month
period in which the spend-down is met, the card will reflect the date that
eligibility begins after the spend-down is met.

4. Claims for Medically Needy covered services provided during an
eligible period may be submitted to the program for reimbursement using
standard Medicaid procedures. Services provided prior to the effective date
of eligibility are the client’s liability, except for certain “special” claims.

i. “Special” claims are claims for Medically Needy covered services that
were not used to meet the spend-down and were rendered between the first
of the month in which eligibility is established and the date of eligibility
that appears on the “Medicaid Eligibility Identification Card.”

ii. The county welfare agency or board of social services will identify
“special” claims which may be reimbursed under the program and will
provide an authorization document (FD-311). Such claims must be submitted
hard copy with the FD-311 attached.

[(b)] (d) Newborn: Although both the mother and newborn infant may
be eligible recipients on the date of delivery, the newborn infant is not
immediately assigned a Person Number. In order to expedite payment
to the practitioner[s] and the hospital[s] for inpatient hospital services
rendered to a newborn[s] during the mother’s confinement, allowance has
been made to reimburse providers using the mother's Health Services
Program (Medicaid) Case Number and [patient] Person Number. When
the mother is discharged from the hospital, services to the newborn may
no longer be claimed by the practitioner and/or hospital under the
mother’s Person Number. The mother must contact the county welfare
agency or board of social services to obtain a Person Number for the
newborn. It is the duty of the practitioner or the hospital to contact the
county welfare agency to obtain the newborn’s Person Number for billing
purposes.

[(c)] (e) If a patient has not applied for benefits, is unable to pay for
services rendered and appears to meet the requirements for eligibility for
the New Jersey Medicaid Program, the provider should encourage the
patient or his/her representative to apply for benefits through the county
welfare agency or board of social services for either the Aid to Families
with Dependent Children program or for the Medically Needy program,
[or] to the Social Security Administration[,] for Supplemental Security
Income Benefits, or in certain cases to the New Jersey Division of Youth
and Family Services. The agency [which] will process the application and
notify the patient of the resulting determination.

I. A patient receiving services prior to the notification of eligibility
should be informed that he/she is considered responsible for all charged
incurred until proof of eligibility is verified. Once eligibility is verified,
the provider may not bill the patient for any portion of the costs of
allowable services rendered on or after the effective date of eligibility.

[(d)] (f) Medicaid Retroactive Eligibility: Persons applying for Medi-
caid benefits will be asked if they have unpaid medical bills incurred
within the three month period immediately prior to the month of appli-
cation for Medicaid. Except for Medically Needy Applicants, persons
indicating that they do have such bills may complete an *““‘Application
for Retroactive Medicaid Eligibility” (FD-74) and forward the appli-
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cation with all outstanding unpaid bills to the Medicaid Retroactive
Eligibility Unit. An application for retroactive eligibility may be obtained
by the applicant or his/her authorized agent from the county welfare
agency, the Medicaid district office, the Social Security Administration
district office or the Retroactive Eligibility Unit[, Medicaid Central Of-
fice, Trenton (address on application)] (Division of Medical Assistance and
Health Services, CN 712-10, Trenton, New Jersey 08625). The application
must be submitted within six months from the date of application for
public assistance.

1. (No change.)

2. For Medically Needy persons, retroactive eligibility determinations
will be completed by the county welfare agency or board of social services
(see (c)4. above).

[(e)] (g) It is in the best interest of the provider to review on each visit
[monthly] the eligibility of patients receiving continuing services. It is
especially important to review the validation form on each visit when an
extended plan of treatment has been authorized. There is no reimbursement
for services performed after termination of eligibility other than by excep-
tional circumstances.

10:49-1.2 How to identify a covered person

All eligible persons as described below have an HSP (Medicaid) Case
Number, which includes a two-digit individual Person Number. This
identification number appears on the validation of eligibility form which
must be presented to providers of services as proof of eligibility.

(a) An HSP (Medicaid) Case Number, as currently assigned, consists
of twelve digits.

1. (No change.)

2. For an individual in a State or county institution, the first two digits
of the HSP (Medicaid) Case Number reflect the institution where the
individual resides.

i.  State and county institutions:

09—Meadowview Hospital

31—Greystone Park Psychiatric Hospital

32—Senator Garrett W, Hagedorn Center for Geriatrics (in this
instance the use of a 600,000 series number for digits 5 through
10 must also be used to identify the institution)

32—Trenton Psychiatric Hospital

33—Marlboro Psychiatric Hospital

34—Ancora Psychiatric Hospital/Ancora Developmental Center

35—North Princeton Developmental Center

36—Arthur Brisbane Child Development Center

37—Bergen Pines County Hospital

38—Essex County Psychiatric Geriatric Center

39—Camden County Psychiatric Hospital

41—Vineland Developmental Center

42—North Jersey Developmental Center

43—Greenbrook Regional Center

44—Woodbine Developmental Center

45—New Lisbon Developmental Center

46—E.R. Johnstone [Training and Research Center] Developmen-
tal Center

47—Woodbridge Developmental Center

48—Hunterdon Developmental Center

90—Community/Special Residential Services (Family Care)

3. The third and fourth digits of the 12-digit HSP (Medicaid) Case
Number designate the category under which a person is determined
eligible for the New Jersey Medicaid Program.
10—[Aid to the Aged] Aged-SSI related (65 years of age or older)
15—Aged-Medically Needy related
20—{Aid to the] Disabled-SSI related (under 65 years of age)
25—Disabled-Medically Needy related
30—Aid to Families with Dependent Children (AFDC}
35—AFDC-Medically Needy related
50—[Aid to the] Blind-SSI related
55—Blind-Medically Needy related
60—Children in Foster Care
70—Medical Assistance for Aged—A New Jersey State Program
80—Refugee Program

4.-6. (No change.)

(b) There are four forms used for validation of eligibility: A New Jersey
Medicaid provider may verify the client’s Medicaid eligibility by means
of the Department of Human Services “Medicaid-ID” (FD-152), “Medi-
caid Eligibility Identificatoin Card” (FD-73/178), “DYFS 16-36", or
“Validation of Eligibility” (FD-34).

1. (No change.)
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2. “*Medicaid Eligibility Identification Card’’ (MEI Card) (FD-73/178)
(see Exhibit II for the regular Medicaid Program MEI Card and Exhibit
V for the Medically Needy Program MEI Card at the end of this section):
This card is issued monthly or quarterly depending on the basis of the
recipient’s eligibility. The [FD-73/178] MEI Card is issued monthly to
individuals (aged, blind and disabled) determined by the Social Security
Administration to be eligible for Supplemental Security Income (SSI),
[and] monthly to individuals in the Special Status Program (See [subpara-
graph] v. below) and monthly to individuals determined by the county
welfare agency or board of social services to be eligible in the Medically
Needy Program (see vi. below). It is issued quarterly for Medicaid-eligible
children under the supervision of the Division of Youth and Family
Services (DYFS). )

i. The [“Medicaid Eligibility Identification Car” (FD-73/178)] MEl
Card usually identifies eligibility for only one person[.]; however, the
Special Status Program identifies all eligible persons in the family and
restrictions apply to all eligible persons listed on the MEI Card when
issued as a Medicaid Special Status Card. Also, when the MEI Card is
issued to the Medically Needy, more than one eligible person may be listed
and a service code is indicated next to each name (see vi. below). [which
identifies all eligible persons in the family]

ii. The [FD-73/178] MEI Card is valid only when signed by the eligible
person or his/her representative payee/legal guardian.

ili. The [FD-73/178] MEI Card includes an address, date of birth,
Social Security Account Number and the availability of any third-party
health insurance. However for the Medically Needy Program, the date of
birth and Social Security Account Number are omitted and “Medically
Needy” is printed in this space. If the Medicaid client has health insurance,
the name of the other insurer will be printed together with a correspond-
ing policy number. Additionally, the type of Medicare coverage (Part A,
Part B or Part A and B) and the HIC (Medicare) Number will be included
for all Medicare/Medicaid eligibles.

iv. The [FD-73/178} MEI Card will also indicate the cardholder’s
enrollment in any special programs (HMO, Medicaid Personal Physician
Plan, Community Care Program for the [Aged] Elderly and Disabled,
and Special Status Program). (For information about these special pro-
grams see newsletters at the end of this Subchapter: For HMO-Newsletter
#P-390/BC-279, dated June 1, 1984; for Medicaid Personal Physician
Plan-Newsletter #P-362/BC-260, dated July 15, 1983; for Community
Care Program for the [Aged] Elderly and Disabled-Newsletter
#P-371/BC-266 dated December 5, 1983.)

v. The “Special Status Program™ restricts the Medicaid client to a
single provider of pharmaceutical services. It is issued to clients de-
termined by New Jersey Medicaid to have misused, abused or overused
their Medicaid benefits. The name and address of the pharmacy to which
the client is restricted will be printed on the top of the [“Medicaid
Eligibility Identification Card] MEI Card. A recipient is permitted to
change the designated provider every three months or sooner upon dem-
onstration of good cause and may request a hearing if such a change
is denied or unduly delayed or if the recipient otherwise objects to being
included in the *‘Special Status Program”. In an effort to discourage
misuse or card lending in certain instances, a message will be printed on
the card alerting the provider to ask the Medicaid client for additional
identification.

vi. When the MEI Card is issued to recipients in the Medically Needy
Program, the following message will be printed on the top of the card:
“Medically Needy Eligible, Check Provider Manual for Authorized Ser-
vices”. It is important for the provider to always review the eligibility dates
and to be aware that eligibility is not always established for an entire month.
Also, a provider should always review the “service code” for each Medically
Needy recipient. The service code will enable the provider to determine which
services are available to each Medically Needy individual (see N.J.A.C.
10:49-1.4 for service exceptions). The service codes for the three groups
under Medically Needy are:

(1) Group A—Pregnant women,

(2) Group B—Needy children,

(3) Group C—Aged, blind and disabled.

3. (No change.)

4. “Validation of Eligibility” (FD-34) (See Exhibit III at the end of
this section): This validation form identifies an individual who resides
in a State or county institution.

i.-iii. (No change.)

iv. The Medicaid Program has designated specific Medicaid district
offices (see Appendix A for list of MDO’s) to handle the prior
authorization requests for services for patients/residents from each in-
stitution and the family care residents who are under the jurisdiction of
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the Division of [Mental Retardation] Developmental Disabilities. If the
patient/resident’s HSP (Medicaid) Case Number begins with any of the
following numbers, contact the Medicaid district office (MDQ) indicated.
(1)-(12) (No change.)
Exhibits I-IV (No change.)

Exhibit ¥V
MEDICAID ELIGIBILITY IDENTIFICATION CARD

MEDICALLY NEEDY ELIGIBLE
CHECK PROVIDER MANUAL
FOR AUTHORIZED SERVICES

State of New Jersey

Department of

Human Services

Division of

Medical Assistance
and

Health Services

Additional Health Insurance* HSP (Medicaid) Case No.

Valid From To
MEDICALLY NEEDY
Soc. Sec. Acct. No.

Person No.

ELIGIBLE PERSONS PN Service Code Date of Birth

Name
Street Address

City, State  Zip Code

Use this card when you
need medical services

Recipient’s Signature

FC-73/178
(Rev. 10/83)

IMPORTANT NOTICE: You must sign the front of this card on the
line above the Recipient’s Signature. If you are unable to sign the card,
the individual representing you must sign your name, initial the card and
explain his/her relationship to you.

Immediately notify the Medicaid District Office or the Division of Youth
and Family Services case manager or the County Welfare Agency (as
appropriate):

1. If you have Medicare Coverage or other health insurance not listed
or incorrectly listed; or

2. If any changes are necessary to the front of this card; or

3. If you have any questions regarding the use of this card; or

4. If this card is lost or stolen. (Unless the report of the loss or theft
can be documented as the appropriate agency, you may be liable to repay
Maedicaid for any benefits obtained through its unauthorized use.)

FEDERAL and STATE LAW make it a crime and set the punishment
for persons who have been found guilty of making any false statement or
representation of a material fact to receive any benefit or payment under
the Medicaid Program. The Department of Human Services is required to
make you aware of this law and to warn you against making any false
statement in an application or in a fact used in determining the right to
a benefit, or converting a benefit to the use of any person other than one
for whom it was intended.

THIS CARD IS NON-TRANSFERABLE UNDER PENALTY OF
LAW

NOTICE TO PROVIDERS:

The printed name which appears directly above the line for Recipient’s
Signature on this card is the MEDICAID eligible person. This name ident-
ifies that person ONLY (except AFDC can include spouse/child(ren) listed
with PERSON NUMBERS) as being eligible for MEDICAID benefits
within the time period shown.

If the name of a “REPRESENTATIVE PAYEE” appears on this card,
that individual is not eligible for Medicaid benefits.

*Ask the cardholder if there is Medicare coverage or other health in-
surance not listed. Please indicate this information in the appropriate area
on the claim form. You are to bill MEDICAID only AFTER receiving denial
or partial payment from the other insurance company.

Delete the current text of 10:49-1.4 ““Authorized services for covered
persons” in its entirety and add the following:

10:49-1.4 Services covered by the New Jersey Medicaid Program

(a) New Jersey Medicaid individuals are eligible for covered services when
the services are provided in conjunction with program requirements specifi-
cally outlined in the second chapter of each service manual; however, for
Medically Needy individuals some Medicaid services are not available or
are only available to certain eligible Medically Needy groups (see (b) below).
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Any limitations imposed will be consistent with the medical necessity of the
patient’s condition as determined by the attending physician or other practi-
tioner and in accordance with standards generally recognized by health
professionals and promulgated through the New Jersey Medicaid Program.
The covered services listed below in alphabetical order are available to the
regular Medicaid population:

1. Chiropractic services;

2. Christian Science Sanatoria care and services (See Hospital Services
Manual);

3. Clinic services, including Mental Health, Family Planning and Dental
Services (independent outpatient health care facilities other than hospital);

4. Dental services;

5. Early and Periodic Screening, Diagnosis and Treatment for individuals
under age 21 (EPSDT): A periodic preventative health care program for
persons under age 21 designed for early detection, diagnosis and treatment
of correctable abnormalities. This program supplements the general medical
services otherwise available.

6. Family Planning services;

7. Hearing Aid services;

8. Home Care services (Home Health Care and Personal Care Assistant
services);

9. Hospital services—Inpatient

i. Acute Care Hospitals.

jii. In institutions for mental diseases: Limited to persons age 65 or older
and children 21 years of age and under.

10. Hospital services—Outpatient;

11. Laboratory (clinical) and Radiological services;

12. Long-Term Care services (Nursing Home-Skilled Nursing Facility,
Intermediate Care Facility and Intermediate Care Facility for the Mentally
Retarded);

13. Medical Day Care services;

14. Medical Supplies and Equipment;

15. Mental Health services;

16. Nurse-midwifery services;

17. Optometric services;

18. Pharmaceutical services;

19. Physician’s services (M.D. and D.O.);

20. Podiatric services;

21. Prosthetic and Orthotic Devices;

22. Rehabilitative services (Payments are made to eligible Medicaid
providers only. No payment is made to privately practicing therapists.);

i. Physical therapy, as provided by a home health agency, independent
clinic, long term care facility, or hospital outpatient department or in a
physicians office.

ii. Occupational therapy, as provided by a home health agency, indepen-
dent clinic, long term care facility, or hospital outpatient department.

iii. Speech-Language Pathology services, as provided by a home health
agency, independent clinic, long term care facility, or hospital outpatient
department.

iv. Audiology services provided in the office of a licensed specialist in
otology or otolaryngology, or as part of an independent clinic or hospital
outpatient services.

23. Transportation services which include ambulance and invalid coach
service, or other transportation through the County Welfare Agency, when
such service is not free and available in the community, and when use of
any other method of transportation is medically contraindicated.

(b) Regular Medicaid services are available to Medically Needy individ-
uals except for the following services which are not available or are only
available to certain eligible Medically Needy groups (See the service code
next to the individual’s name on the Medicaid Eligibility Identification Card
to ascertain the Medically Needy group under which the individual’s eligibili-
ty was established; i.e. Group A—pregnant women, Group B—needy chil-
dren, and Group C—aged, blind and disabled.);

1. Chiropractic services are available only to pregnant women (Group A).

2. EPSDT services are not available to any Medically Needy group.

3. Hospital services (inpatient) are available only to pregnant women
(Group A).

4. Hospital services (outpatient) are not available to any Medically Needy
group.

5. Long-term care services are not available to any Medically Needy
group.

6. Medical day care services are available only to pregnant women, the
aged, blind and the disabled (Groups A and C).

7. Pharmaceutical services are available only to pregnant women and
needy children (Groups A and B).

(CITE 18 N.J.R. 807)
HUMAN SERVICES

8. Podiatric services are available only to pregnant women, the aged, the
blind and the disabled (Groups A and C).

9. Rehabilitative services are not available for reimbursement when
provided through a hospital or long-term care facility, except to pregnant
women as part of their inpatient hospital services.

10:50 TRANSPORTATION SERVICES MANUAL

10:50-1.5 Basis of Payment

(a)-(f) (No change.)

(g) If the patient is admitted to the hospital, the ambulance charges
are billed as part of the inpatient hospital service. If a patient is not
admitted, (see (j) below) the ambulance charge is billed as a hospital
outpatient service. For recipients in the Medically Needy Program, am-
bulance charges are not available for reimbursement when provided through
a hospital, except to pregnant women as part of their inpatient hospital
services. (For information on how to identify a covered person, please refer
to N.J.A.C. 10:49-1.2).

(h)-(j) (No change.)
10:50-2.3 Patient identification

Verify that the patient is a Medicaid-eligible person at the time of each
trip. Eligibility is verified by reviewing the patient validation form which
is issued [on the first day of each month for AFDC-eligible individuals
and quarterly for SSI eligibles] monthly. Individuals under the jurisdiction
of the Division of Youth and Family Services (DYFS) are issued quarterly
validatien cards. [t is especially important to review a patient’s validation
form on each trip when extended plans of treatment have been authorized.
Prior authorization is no guarantee that an individual is covered.

10:51 PHARMACY MANUAL

10:51-1.2 Covered pharmaceutical services

(a)-(b) (No change.)

(c) For recipients in the Medically Needy Program, pharmaceutical ser-
vices are only available to pregnant women and dependent children. (For
information on how to identify a covered person, please refer to N.J.A.C.
10:49-1.2)

10:51-1.14  Services not eligible for reimbursement

(a)-(b) (No change.)

(c) For recipients in the Medically Needy Program, pharmaceutical ser-
vices are not available to the aged, the blind or the disabled. (For information
on how to identify a covered person, please refer to N.J.A.C. 10:49-1.2)

10:51-3.1 Introduction

(a)-(b) (No change.)

(c) For recipients in the Medically Needy Program, pharmaceutical ser-
vices are only available to pregnant women and needy children. (For infor-
mation on how to identify a covered person, please refer to N.J.A.C.
10:49-1.2)

10:52 MANUAL FOR HOSPITAL SERVICES

10:52-1.2 Covered inpatient hospital services

(a)-(b) (No change.)

(c) For recipients in the Medically Needy Program, inpatient hospital
services are only available to pregnant women. (For information on how to
identify a covered person, please refer to N.J.A.C 10:49-1.2)
10:52-1.3 Noncovered inpatient hospital services

(a) (No change.)

(b) For recipients in the Medically Needy Program, inpatient hospital
services are not available except to pregnant women. (For information on
how to identify a covered person, please refer to N.J.A.C. 10:49-1.2)
10:52-1.6 Outpatient hospital services

(a)-(c) (No change.)

(d) For recipients in the Medically Needy Program, outpatient hospital
services are not available.
10:52-1.8 Noncovered outpatient hospital services

(a) Approved hospital outpatient department will not be reimbursed
for any of the following:

1.-8. (No change.)

9. Services to recipients eligible under the Medically Needy Program.

10:52-1.19 Medical Day Care Centers (Hospital Affiliated)

(a) Medical Day Care as defined in N.JLA.C. 10:65-1.4 is a covered
service when provided by a hospital affiliated facility. The Medical Day
Care Center must provide the following basic services: nursing, medical,
social, dietary, rehabilitation, transportation, recreation and personal
care. Medical Day Care is not considered part of the Diagnosis Related
Groups (DRG) experimental system for reimbursement purposes.

1.-3. (No change.)
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4. For recipients in the Medically Needy Program, medical day care
services are only available to pregnant women, the aged, the blind and the
disabled. (For information on how to identify a covered person, please refer
to N.J.A.C. 10:49-1.2)

10:53 MANUAL FOR SPECIAL HOSPITAL SERVICES

10:53-1.2 Covered inpatient hospital services

(a) (No change.)

(b) For recipients in the Medically Needy Program, inpatient hospital
services are only available to pregnant women. (For information on how to
identify a covered person, please refer to N.J.A.C. 10:49-1.2)

10:53-1.3 Noncovered inpatient special hospital services

(a)+(b) (No change.)

(¢) For recipients in the Medically Needy Program, inpatient hospital
services are not available except to pregnant women. (For information on
how to identify a covered person, please refer to N.J.A.C. 10:49-1.2)

10:53-1.5 Outpatient hospital services; general provisions

(a) (No change.)

(b) For recipients in the Medically Needy Program, outpatient hospital
services are not available.

10:53-1.7 Noncovered outpatient special hospital services

(a) Approved hospital outpatient departments will not be reimbursed
for any of the following:

1.-9. (No change.)

10. Services to recipients eligible under the Medically Needy Program.

10:53-1.15 Medical Day Care Centers (Hospital Affiliated)

(a) “Medical Day Care” as defined in N.J.A.C. 10:54-1.4 is a covered
service when provided by a hospital affiliated facility. The Medical Day
Care Center must provide the following basic services: nursing, medical,
social, dietary, rehabilitation, transportation, recreation and personal
care. Medical Day Care is not considered part of the Diagnosis Related
Groups (DRG) experimental system for reimbursement purposes.

1.-3. (No change.)

4. For recipients in the Medically Needy Program, medical day care
services are only available to pregnant women, and the aged, the blind and
the disabled. (For information on how to identify a covered person, please
refer to N.J.A.C. 10:49-1.2)

(b) (No change.)

10:54 MANUAL FOR PHYSICIAN'S SERVICES

10:54-1.4 Policies related to inpatient care

(a) (No change.)

(b) The New Jersey Medicaid Program recognized as a covered service
medically necessary inpatient services which are provided in an approved
private psychiatric hospital or psychiatric section of an approved general
hospital with the following limitations (see 10:49-1.4(b) for the Medically
Needy Program):

1.-5. (No change.)

(c) (No change.)

10:54-1.7 Physical medicine and rehabilitative services

(a) This section is concerned with rehabilitation services which includes
physical therapy, occupational therapy, speech therapy, and other res-
torative services provided for the purpose of attaining maximum reduc-
tion of physical or mental disability and restoration of the patient to his
best possible functional level. It does not include restorative/nursing
procedures or physical therapy which is purely palliative, such as, the
application of heat per se, in any form, massage, routine calisthenics or
group exercises, assistance in any activity or use of a simple mechanical
device not requiring the special skill of a qualified physical therapist.
Rehabilitation services shall be made available to covered persons as an
integral part of a comprehensive medical program. (See 10:49-1.4(b) for
the Medically Needy Program.) Such services include not only intermittent
or part-time service to the patient, but also instructions to responsible
members of the family in follow-up procedures necessary for the care of
the patient.

(b)-(g) (No change.)
10:54-1.9 Policy on shoes

(a) (No change.)

(b) In the New Jersey Medicaid Program, orthopedic shoes are reim-
bursable under the following conditions (See 10:49-1.4(b) for the Medi-
cally Needy Program):

1.-3. (No change.)
10:54-1.10 Prescription policies

(a) This section is intended to describe the physician's responsibility
in writing of prescriptions in order to maintain the traditional patient-
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prescriber-provider relationship and to insure the recipient free choice of
provider. Physicians are urged to familiarize themselves with all aspects
of this section in order to effect economics consistent with good medical
practices and to facilitate prompt payment to the provider. (See
10:49-1.4(b) for the Medically Needy Program service limitations.)

1.-3. (No change.)

(b)-(i) (No change.)
10:55 PROSTHETIC AND ORTHOTIC SERVICES MANUAL

10:55-2.2 Patient identification

It should be verified that the patient is a covered person on the first
visit and each visit thereafter. This is done by viewing the patient’s
validation form which is issued [on the first day of each month] monthly.
Individuals under the jurisdiction of the Division of Youth and Family
Services (DYFS) are issued quarterly validation cards. It is especially
important to review a patient’s validation form on each visit when ex-
tended plans of treatment have been authorized. Prior authorization is
no guarantee that an individual is covered.

10:56 MANUAL FOR DENTAL SERVICES

10:56-1.12 Place of service

(a) In addition to the private office, dental services may be provided
in the home, a hospital, approved independent clinic, long-term care
facility, and elsewhere. However, for recipients in the Medically Needy
Program, hospital services and long-term care services are not available
except inpatient hospital services to pregnant women. (For information on
how to identify a covered person, please refer to N.J.A.C. 10:49-1.2)

(b)-(c) (No change.)
10:56-2.1 Patient eligibility

(a) (No change.)

(b) Since eligibility is usually on a monthly basis [(SSI eligibility is on
a three month basis)] and most dental treatment other than diagnostic
and/or emergency procedures will usually extend for a longer period, it
is possible that a patient could become ineligible during the course of
treatment.

(c) (No change.)
10:57 PODIATRY SERVICES MANUAL
10:57-1.3 Scope of services

Podiatry care under the health services program is allowable to covered
persons is such services are essential. Essential podiatry care includes
those services which require the professional knowledge and skill of a
licensed podiatrist. For recipients in the Medically Needy Program,
podiatry care is only available to pregnant women, and the aged, the blind
or disabled. (For information on how to identify a covered person, please
refer to N.J.A.C. 10:49-1.2)
10:57-1.7 Hospital clinic services

All services rendered in the hospital clinic setting are considered hospi-
tal costs, including practitioners’ services. For recipients in the Medically
Needy Program, hospital services are not available except to pregnant
women as part of their inpatient hospital services.
10:57-1.13 Prescription policies

(a)-(b) (No change.)

(¢) For recipients in the Medically Needy Program, Medicaid services
are available with limitations (see 10:49-1.4(b)).
10:57-2.3 Patient identification

Verify that the patient is a covered person on the first visit and each
visit thereafter. This is done by viewing the patient’s validation form
which is issued [the first day of each month] monthly. Individuals under
the jurisdiction of the Division of Youth and Family Services (DYFS) are
issued quarterly validation cards. It is especially important to review a
patient’s validation form on each visit when extended plans of treatment
have been authorized. Prior authorization is no guarantee that an individ-
ual is covered. Authorization becomes invalid upon termination of
eligibility.
10:59 MEDICAL SUPPLIER MANUAL
10:59-2.3 Patient identificiation

Verify that the patient is a covered person on the first visit and each
visit thereafter, by viewing the patient’s validation form which is issued
monthly. [, except for Supplemental Security Income (SSI), which is
issued quarterly (see N.J.A.C. 10:49-1.2). To identify eligibles from State
Institutions, see N.J.A.C. 10:59-1.] Individuals under the jurisdiction of the
Division of Youth and Family Services (DYFS) are issued quarterly vali-
dation cards. It is especially important to review a patient’s validation
form prior to billing when rentals have been authorized. Prior
authorizations is no guarantee that an individual is covered.
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10:61 INDEPENDENT LABORATORY SERVICES

10:61-2.2 Patient identification

Verification that the patient is a covered person shall be made on the
first visit and each visit thereafter. This is done by viewing the patient’s
validation form which is issued [on the first day of each month] monthly.
Individuals under the jurisdiction of the Division of Youth and Family
Services (DYFS) are issued quarterly validation cards. It is especially
important to review a patient's validation form on each visit when ex-
tended plans of treatment have been authorized. Prior authorization is
no guarantee that an individual is covered.

10:62 VISION CARE MANUAL
10:62-1.4 Providers of service

(a) Within the restrictions of their respective licensure, the following
are eligible providers of eye care:

1.-4. (No change.)

5. Hospitals meeting the definition of “‘approved hospital™ as described
in N.JLA.C. 10:52-1.1. For recipients in the Medically Needy Program,
hospital services are not available except to pregnant women as part of their
inpatient hospital services. (For information on how to identify a covered
person, please refer to N.J.A.C. 10:49-1.2)

10:62-3.3 Patient identification

(a) (No change.)

(b) This is done by viewing the patient’s validation form which is issued
[the first day of each month] monthly. Individuals under the jurisdiction
of the Division of Youth and Family Services (DYFS) are issued quarterly
validation cards.

(c)-(e) (No change.)

10:63 LONG-TERM CARE SERVICES MANUAL

10:63-1.16 Admission policies

(a) In the Medically Needy Program, long-term care services are not
available to Medically Needy recipients.

Recodify (a)-(i) as (b)-(j) (No change in text.)
10:63-2.1 Billing system concept and flow

(a) (No change.)

(b) In the Medically Needy Program, long-term care services are not
available to Medically Needy recipients.

10:65 MEDICAL DAY CARE
10:65-1.2 Definitions

**‘Medicaid Eligibility” means in order to obtain Medical Day Care
Services, the participant must be determined eligible to receive Medicaid
services in the community under the existing programs of Aid to Families
with Dependent Children, Supplemental Security Income, [and/or] Medi-
caid Only and/or Medically Needy (For recipients in the Medically Needy
Program, medical day care services are only available to pregnant women,
and the aged, the blind and the disabled). (For information on how to identify
a covered person, please refer to N.J.A.C. 10:49-1.2)

10:65-2.5 Directory of Medicaid District Offices (MDO)

(a) A list of Medicaid District Offices with addresses and telephone
numbers can be found at NJ.A.C. 10:49-1 {.24 (a)] Appendix A.

1. (No change.)

10:66 INDEPENDENT CLINIC SERVICES

10:66-1.6 Scope of services

(a) Licensed and approved independent clinics may, to the extent of
their specialty, license and/or approved New Jersey Medicaid Provider
Agreement, provide the following services (see 1.6(b) through (n)) when
medically necessary. Procedure codes and maximum dollar allowance
which correspond to allowable services are listed in subchapter 3
(NJ.A.C. 10:66-3).

1. Independent clinic services are available to Medically Needy individ-
uals except for certain services listed in N.J.A.C. 10:49-1.4(b) which are
not available or are only available to certain eligible Medically Needy
groups.

2. For information on how to identify a covered person, please refer to
NJ.A.C. 10:49-1.2

(b) Examination and treatment rules are as follows.

1.-2. (No change.)

3. As a condition of continued participation in the New Jersey Medi-
caid Program, all licensed ambulatory care facilities providing primary
care to adults and children, mut provide, EPSDT service for persons in
the regular Medicaid program.
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i. EPSDT services are not available to recipients in the Medically Needy
Program.

4. See N.J.A.C. 10:66-3 for procedure codes and reimbursement sched-
ule.

(c)-(e) (No change.)

(f) Medical day care rules are as follows.

1.-2. (No change.)

3. For recipients in the Medically Needy Program, medical day care
services are only available to pregnant women, and the aged, blind and the
disabled. (For information on how to identify a covered person, please refer
to N.J.A.C. 10:49-1.2)

(g)-(i) (No change.)

(j) Podiatry services rules are as follows.

I. Medically necessary podiatry services may be reimbursed when per-
formed by a licensed podiatrist in an independent clinic, which is specifi-
cally approved to perform such services by the New Jersey Medicaid
Program.

i. For recipients in the Medically Needy program, podiatric care is only
available to pregnant women, and the aged, blind or disabled,

ii. For information on how to identify a covered person, please refer to
N.J.AC. 10:49-1.2.

2. (No change.)

(k) (No change.)

(I) Rehabilitation services include physical therapy, occupational ther-
apy, speech therapy and other restorative services provided for the
purpose of attaining maximum reduction of physical or mental[ly] dis-
ability and restoration of the patient to his best functional level. It does
not include physical therapy which is purely palliative, such as the appli-
cation of heat per se, in any form; massage, routine calisthenics or group
exercises; assistance in any activity; use of a simple mechanical device;
or other services not requiring the special skill of a qualified physical
therapist. Rehabilitation services shall be made available to eligible recipi-
ents as an integral part of a comprehensive medical program.

1. For recipients in the Medically Needy Program, rehabilitative services
are not available when provided through a hospital or long-term care facility,
except to pregnant women as part of their inpatient hospital services.

Recodify [.-6. as 2.-7. (No change in text.)

(m) (No change.)

(n) Other services rules are as follows.

1.-4. (No change.)

S. (No change.)

i-iii. (No change.)

[6.] iv. (No change in text.)

[i.] v. (No change in text.)

[ii.] vi. (No change in text.)

10:67 MANUAL FOR PSYCHOLOGICAL SERVICES

10:67-2.3 Patient identification

Verify that the patient is a covered person on the first visit and each
visit thereafter. This is done by viewing the patient’s validation form
which is issued [the first day of each month] monthly. Individuals under
the jurisdiction of the Division of Youth and Family Services (DYFS) are
issued quarterly validation cards. It is especially important to review a
patient’s validation form on each visit when extended plans of treatment
have been authorized. Prior authorization is no guarantee that an individ-
ual is covered. Authorization becomes invalid upon termination of
eligibility.
10:68 MANUAL FOR CHIROPRACTIC SERVICES
10:68-1.2 Scope of services available to recipients

(a) Payment will be made for the necessary services ordered by a
chiropractor subject to the following limitations (For recipients in the
Medically Needy Program, chiropractic services are only available to preg-
nant women. For information on how to identify a covered person, please
refer to N.J.A.C. 10:49-1.2):

1.-4. (No change.)

(b)-(f) (No change.)
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(a)
Chiropractic Manual
Chiropractor Billing Procedures

Proposed Readoption: N.J.A.C. 10:68-2.1, 2.3, 2.4,
2.8

Proposed Readoption with Amendments: N.J.A.C.
10:68-2.2, 2.5, 2.6, 2.7

Authority: N.J.S.A. 30:4D-6b(a), 7, 7a, 7b.
Proposal Number: PRN 1986-111.

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 10:68-2, entitled
Chiropractor Billing Procedures, expires on July 9, 1986. This proposal
is designed to readopt the Billing Procedures Subchapter of the Manual
for Chiropractic Services. The rule describes the billing procedures which
are used by chiropractors when submitting a claim for services to the
New Jersey Medicaid Program.

Chiropractic services are those services which are limited to manual
manipulation of the spine and provided personally by the chiropractor,
who must be licensed by the New Jersey State Board of Medical Exam-
iners. Chiropractors practicing in states other than New Jersey are not
eligible to participate in the New Jersey Medicaid Program.

The current text of the rule indicates that claims are submitted on the
HCFA-1500 claim form. This amendment was effective on July 9, 1981
as R.1981 d.249. Sections 2.5 and 2.7 are being amended to indicate that
the claim form is now labeled 1500 N.J. Ed. 11-82. The rule also informs
chiropractors to check the patient’s validation stub when services are
rendered to insure current eligibility, to obtain prior authorization when
appropriate, and to submit claims promptly.

The current text of Section 2.2 indicates that chiropractors must submit
claims within 90 days from date of service. This section is being amended
to refer the reader to a central source, N.J.A.C. 10:49-1.12. However,
there is no change in the filing requirement. Follow-up inquiries must
be made within 180 days. The list of Medicaid District Offices (MDOs)
in Section 2.6 is being amended to refer the reader to N.J.A.C. 10:49-1,
Appendix A, which is the current list of MDOs. The first two digits and
their respective counties is being retained.

An administrative review has been conducted and a determination
made that the rule should be continued because it is necessary, adequate,
reasonable, efficient, understandable and responsive for the purpose for
which it was intended. The rule instructs chiropractors on the method
of billing in order to obtain reimbursement.

Social Impact
The rule applies to all Medicaid patients who need chiropractic services.
The rule also applies to chiropractors who need to know the proper
method of submitting a claim when treating a Medicaid patient.
The rule should be continued so Medicaid patients can receive
chiropractic services, and the chiropractors can be reimbursed accord-
ingly.

Economic Impact
The Division spent approximately $250,000 (federal-state share com-
bined) in State Fiscal Year 1984 and again in State Fiscal Year 1985 for
chiropractic services.
Chiropractors are reimbursed on a fee-for-service basis.
There is no cost to the Medicaid patient.

Full text of the proposed readoption may be found at N.J.A.C. 10:68-2.

Full text of the proposed amendments to the readoption follows (ad-
ditions indicated in boldface thus; deletions indicated by brackets {thus]):

10:68-2.2 General policy

[Billing should be done on a monthly basis. Claims for payments of
services must be received not later than 90 days following the last date
of service as indicated on the claim.]

(a) Claims for payment of services and follow-up inquiries must be made
within the time periods for non-institutional providers as specified in
N.J.A.C. 10:49-1.12.

(b) For purposes of this time limitation, a claim is a submission in
writing, which indicates a request for reimbursement in connection with
medical services of a specified nature furnished to an eligible recipient.
If a claim, as defined above, is received within the time limit specified,
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the claim is considered to be filed timely, even though additional infor-
mation is supplied after the time limitations.
10:68-2.5 Combination Medicare/Medicaid claims

Services covered under Medicare rendered by noninstitutional
providers to a Medicare/Medicaid eligible person shall be billed on the
Health Insurance Claim Form [HCFA-1500] 1500 N.J., and the claims
sent directly to the Medicare [intermediary] carrier, Prudential, Medicare
B Division, [Post Office Box 6500, Millville,] P.O. Box 6666, Linwood,
New Jersey [08332] 08221. The provider must record the medical in-
surance claim number in item 6 and the [New Jersey Health Services]
Health Services Program (HSP) (Medicaid) case and person number in
item 8 on the [Form HCFA-1500] claim form.

10:68-2.6 Directory of [Local] Medicaid District Offices (MDO)

(a) The following is a list of [local medical assistance units] Medicaid
District Offices, their county of location, and their county(ies) of jurisdic-
tion[, their addresses and telephone numbers]. It should be noted the first
two digits of the patient’s Health Services Program case number indicates
which MDO has jurisdiction in processing prior authorization requests.
The complete address and telephone number of each MDO appears at
N.J.A.C. 10:49-1, Appendix A.

Ist Two Digits
of HSP Case County

0l Atlantic
02 Bergen

03 Burlington
04 Camden
05 Cape May
06 Cumberland
07 Essex

08 Gloucester
09 Hudson

10 Hunterdon
11 Mercer

12 Middlesex
13 Monmouth
14 Morris

15 Ocean

16 Passaic

17 Salem

18 Somerset
19 Sussex

20 Union

21 Warren

(b)-(c) (No change.)
10:68-2.7 Health Insurance Claim Form [HCFA-1500] 1500-N.J.

(a) This form is used for the purpose of billing for covered services
of physicians, podiatrists, optometrists, psychologists, and chiropractors.
[Billing should be done on a monthly basis and submitted for payment
as soon after the end of the month as is possible. (See N.J.A.C.
10:49-1.12.))

(b) Mail the original copy {(contractor’s copy) together with
authorization form (when appropriate) to:

The Prudential Insurance Company of America
Data Base Systems Division

P.O. Box [1900] 471

Millville, New Jersey 08332

NOTE: Forms were included with the text of the adopted rules above
but are not reproduced herein. Information concerning these forms may
be obtained by contacting the Division of Medical Assistance and Health
Services, [324 East State Street,] CN 712, Trenton, New Jersey 08625.
10:68-2.8 Automated data exchange

(a) (No change.)

(b) Requests for approval must be submitted to the appropriate con-
tractor:

The Prudential Insurance Co.

Data Base Systems Division

P.O. Box 471

Millville, New Jersey 08332
or

Blue Cross of New Jersey

33 Washington Street

Newark, New Jersey 07102

(c)-(d) (No change.)
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DIVISION OF UNEMPLOYMENT AND TEMPORARY
DISABILITY BENEFITS

The following proposals are authorized by Charles Serraino, Com-
missioner, Department of Labor.

(a)

Registration for Work and Claims for Benefits

Proposed Amendment: N.J.A.C. 12:17-2.1

Authority: N.J.S.A. 43:21-4, 43:21-6.
Proposal Number: PRN 1986-114.

Submit comments by May 21, 1986 to:
Frederick C. Kniesler, Assistant Commissioner
Income Security
Labor Building, Room 602
John Fitch Plaza
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment to N.J.A.C. 12:17-2.1 clarifies reporting
requirement guidelines for unemployment insurance claimants. This
amendment provides than an individual who fails to report without good
cause on the designated date will be ineligible for benefits from the date
the individual failed to report until the date the individual actually reports
to the claims office. If the individual fails to report in person or in writing
within 14 days of the designated reporting day, benefits will be denied
for the compensable weeks being claimed and until the date the claimant
actually reports.

Social Impact
Under the current rule there has been some confusion as to an individ-
ual’s eligibility for benefits in situations involving failure to report as
directed by the local claims office. This rule provides for a more equitable
and clearer reporting requirement guideline for unemployment insurance
claimants.

Economic Impact
The adoption of the proposed amendment would have little or no
economic impact since its purpose is to codify the Division’s policy with
respect to reporting requirements under the Unemployment Compensa-
tion Law.

Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets [thus]).

12:17-2.1 Claims and registration for individuals generally

(a)-(b) (No change.)

(c) The claimant shall report in person to the local unemployment
insurance claims office on the date and time designated by a representa-
tive of the Division.

[t. The Division, for reasons found to constitute good cause for any
individual’s failure to report on the date and at the time designated for
him to report at the local unemployment insurance claims office, may
accept a continued claim from such individual for the week or weeks in
question; provided the individual reports in person at the local unemploy-
ment insurance claims office within 14 days after his assigned reporting
day, or if he is unable to so report, he notifies the local unemployment
insurance claims office in writing within such time of the reason for his
failure to report on his reporting day.]

1. A claimant’s failure to report to the local unemployment office without
good cause on the date designated will result in the loss of unemployment
benefit rights from the date the failure to report occurred, to such time as
the claimant reports to the local unemployment insurance claims office.

2. [Failure] A claimant’s failure to report, or notify the local unemploy-
ment insurance claims office in writing of the reason for failing to report,
within 14 days from the assigned reporting date will result in the loss
of benefits for the compensable weeks currently being claimed, until the
date [he] the claimant actually reports.

(d)-(h) (No change.)

(b)
DIVISION OF WORKPLACE STANDARDS

Safety and Health Standards for Public Employees
Asbestos Standards for Public Employees

Proposed Amendment: N.J.A.C. 12:100-4.2
Proposed New Rules: N.J.A.C. 12:100-12

Authority: N.J.S.A. 34:6A-25 et seq., specifically 34:6A-30, 31
and 32.
Proposal Number: PRN 1986-113.

Submit comments by May 21, 1986 to:
William J. Clark, Assistant Commissioner
Division of Workplace Standards
New Jersey Department of Labor
CN 054
Trenton, NJ 08625-0054

The agency proposal follows:

Summary

The New Jersey Public Employees Occupational Safety and Health Act
N.J.A.C. 34:6A-25 et seq., was enacted on January 17, 1984, to ensure
that all public employees are provided with a safe and healthful workplace
free from recognized hazards. Under N.J.S.A. 34:6A-25 et seq., the De-
partment of Labor adopted safety and health standards for public em-
ployees at 16 N.J.R. 3051, which included the adoption by reference of
the General Industry Standards 29 CFR Part 1910, Construction Stan-
dards 29 CFR 1926 and Agriculture Standards 29 CFR Part 1928.

Among the General Industry Standards adopted in N.J.A.C. 12:100-4
was an asbestos standard at 29 CFR Part 1910.1001. The proposed new
subchapter, N.J.A.C. 12:100-12, replaces 29 CFR 1910.1001 although its
contents are based on that OSHA Asbestos Standard. The proposed new
subchapter regulates public employee exposure to asbestos, which is a
recognized human carcinogen.

Public employees, including maintenance workers and public works
employees, may be exposed to asbestos through direct work with
asbestos-containing materials in ceilings, walls, pipes and boilers or in
brake and clutch repair. The new subchapter addresses this exposure and
contains standards covering work practices, control methods and respir-
atory protective equipment for asbestos-containing materials in buildings
where public employees work.

The subchapter consists of fifteen sections. Sections | and 2 cover the
scope and definitions of the rule. Section 3 contains the permissible
exposure levels which are based on National Institute of Occupational
Safety and Health recommended standards. Sections 4, 5 and 6 cover
engineering methods and work practices which are required to minimize
release of airborne asbestos fibers. Section 7 addresses asbestos abatement
work which must be performed according to the Asbestos Hazard Abate-
ment Subcode, N.J.A.C. 5:28-8 of the Uniform Construction Code. Sec-
tions 8 and 9 contain the requirements for the use of respiratory protective
equipment and personal protective clothing. Section 10 deals with
monitoring for asbestos. Section 11 covers the posting of caution signs
and labels. Section 12 address disposal of asbestos-containing waste which
is regulated by the Department of Environmental Protection. Section 13
contains the standards for employee information and training programs.
Section 14 covers medical monitoring. Section 15 addresses recordkeep-
ing.

Social Impact

There is no question that occupational exposure to asbestos has re-
sulted in a significant number of deaths due to asbestosis, lung cancer,
mesothelioma, and other types of cancer. Implementation of the proposed
new rules will significantly reduce the incidence of asbestos related disease
and deaths among public workers.

The new rules will effectively reduce the occurrence of suffering and
disease among those public employees who may be directly exposed to
asbestos. Public employees will be trained, thereby providing the occur-
rence of asbestos health hazards from improper handling of asbestos-
containing building materials, improper remedial work and other work
practices. Public employees’, as well as the public’s, exposure to life-
threatening asbestos will be reduced by assuring that asbestos operations
are performed by knowledgeable and competent workers in accordance
with scientifically accepted work practices.
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Economic Impact

OSHA has analyzed the risk of developing asbestos-related disease not
only at their current two fibers per cubic centimeter permissible exposure
level but also at all exposure levels which workers may currently face.
Reducing exposure levels from two fibers per cubic centimeter to 0.1
fibers per cubic centimeter will result in a 95 percent decrease in asbestos-
related cancer mortality, from 6411.6 deaths per 100,000 to 336.1 deaths
per 100,000. Application of these rules will not only significantly decrease
asbestos-related disease morbidity and mortality but will also result in
fewer lost work days, better maintenance of work schedules, increased
productivity, decreased medical expenses, decreased worker compensa-
tion expenses and decreased liability expenses. Compliance with these
rules does impose some expense related to the costs of engineering con-
trols, respiratory protective equipment, personal protective clothing,
monitoring and employee training. However, the substantial decrease in
asbestos-related disease morbidity and mortality will far outweigh these
costs.

Full text of the proposed amendment follows (additions indicated in
boldface thus).

12:100-4.2 Adoption by reference

(a) The standards contained in 29 CFR Part 1910, General Industry
Standards, are adopted as occupational safety and health standards for
the protection of public employees engaged in general operation and shall
include:

1.-17. (No change.)

18. Subpart Z—Toxic and Hazardous Substances.

i. The standards contained in Subpart Z of 29 CFR Part 1910 are
adopted except that the following health standards are not adopted:

(1) 1910.1001, Asbestos

(2) 1910.1200, Hazard communication.

Full text of the proposed new rules follows.

SUBCHAPTER 12. ASBESTOS

12:100-12.1 Scope of subchapter

This subchapter shall apply to all employees and employers as defined
in NJ.A.C. 12:100-12.2 who may be directly exposed to asbestos as that
term is defined in N.J.A.C. 12:100-12.2.

12:100-12.2  Definitions

(a) The following words, terms and abbreviations when used in this
subchapter shall have the following meanings unless the context clearly
indicates otherwise.

*“Accessible” means asbestos-containing material that can be readily
touched by hand or a reasonable extension of the hand, or-hit by a thrown
object, or touched by climbing on a chair.

“Action level” means direct exposure, without regard to the use of
respirators, to an airborne concentration of asbestos of 0.05 f/cc averaged
over a full-shift.

*ANSI” means the American National Standards Institute.

**Asbestos’” means a general term used to describe a group of naturally
occurring hydrated mineral silicates. The asbestiform varieties include
chrysotile (serpentine), crocidolite (riebeckite); amosite (cummingtonite-
grunerite); anthophyllite; tremolite; and actinolite.

“*Asbestos-containing material”’ means any material which contains
more than one percent asbestos by weight.

““‘Asbestos hazards abatement job” means the following:

1. “Large asbestos hazard abatement job™ means the removal,
enclosure or encapsulation within one year of 160 square feet or more
of asbestos-containing material used on an equipment, wall, or ceiling
area; or involves the removal or encapsulation, using a liquid material
applied by a pressurized spray, within one year of 260 linear feet or more
of asbestos-containing material on covered piping.

2. “Minor asbestos hazard abatement job” means corrective action
using recommended work practices to minimize the likelihood of fiber
release from small damaged areas of asbestos ceilings, pipe and boiler
insulation which involves the removal, repair, encapsulation or enclosure
of 25 square feet or less of asbestos-containing material used on an
equipment, wall or ceiling area; or involves the removal or encapsulation,
using a liquid material applied by a pressurized spray, of 10 linear feet
or less of asbestos-containing material on covered piping as delineated
in N.J.A.C. 5:23-8.4. The repair, enclosure and encapsulation by methods
other than pressurized spray of any amount of asbestos-containing ma-
terial used to cover piping, shall also be a minor asbestos hazard abate-
ment job.
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3. “Small asbestos hazard abatement job" means the removal,
enclosure, or encapsulation within one year or more than 25 and less than
160 square feet of asbestos-containing material used on an equipment,
wall or ceiling area; or involves the removal or encapsulation, using a
liquid material applied by a pressurized spray, within one year, of more
than 10 and less than 260 linear feet of asbestos-containing material on
covered piping.

*‘Asbestos safety technician’™ means a person certified by the New
Jersey Department of Community Affairs, hired by the asbestos safety
control monitor who continuously monitors and inspects the asbestos
abatement work.

*“CFR" means Code of Federal Regulations in effect on the effective
date of this subchapter.

“Decontamination unit” means a serial arrangement of rooms or
spaces for the purpose of separating the work site from the building
environment upon entering the work site and for the cleaning of em-
ployees’ and employers’ equipment, and contained waste prior to return-
ing to the clean environment.

“DCA” means the New Jersey Department of Community Affairs.

“DEP” means the Department of Environmental Protection.

*“Direct exposure” means potential exposure to asbestos fibers to em-
ployees who perform large, small and minor abatement work, initial
cleaning in an area containing damaged friable asbestos, and routine
maintenance which may disturb asbestos or cause contact with damaged
asbestos containing materials. Direct exposure also means potential ex-
posure to asbestos fibers to employees who use, disturb, repack and
handle asbestos or asbestos-containing materials.

“DOH" means the New Jersey Department of Health.

“*Employer” means public employer and shall include any person acting
directly on behalf of, or with the knowledge and ratification of:

I. The State, or any department, division, bureau, board, council,
agency or authority of the Siate, except any bistate agency: or

2. Any county, municipality, or any department, division, bureau,
board, council, agency or authority of any county or municipality, or
of any school district or special purposes district created pursuant to law,
according to N.J.A.C. 12:100-2.1.

“Employee” means any public employee, any person holding a position
by appointment or employment in the service of an “employer” as that
term is used in the Act and shall include any individual whose work has
ceased as a consequence of, or in connection with, any administrative
or judicial action instituted under the Act; provided, however, that elected
officials, members of boards and commissions and managerial executives
as defined in the New Jersey Employer-Employee Relations Act, N.J.S.A.
34:13A-1 et seq. shall be excluded from the coverage of the Act, according
to N.J.A.C. 12:100-2.1.

“Encapsulation” means treatment of asbestos-containing materials,
generally ceilings, using a liquid to bond or seal the surface to minimize
the potential for fiber release.

“Enclosure’” means an impermeable barrier made of wood, metal, or
other material and placed around asbestos-containing material.

“EPA” means the U.S. Environmental Protection Agency.

“f/cc” means fibers per cubic centimeter of air.

“Fibers” means fibers longer than five microns (um) with a length-
to-width aspect ratio of 3:1 or greater.

“Friable” means any material applied to ceilings, walls, piping, duct
work, etc., which when dry may be crumbled, pulverized, or reduced to
a powder by moderate hand pressure.

*“HEPA™ means a high efficiency particulate absolute fiber, which is
99.97 percent efficient for 0.3 microns.

*High efficiency filter respirator” means a filter approved by NIOSH
for dust, fumes and mists having a time-weighted average, that is, per-
missible exposure limit, less than 0.05 milligrams per cubic meter.

“Negative pressure” means air pressure Jower than surrounding areas,
generally caused by exh