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STATE AGENCY RULEMAKING

INTERESTED PERSONS

Interested persons may submit, in writing, information or arguments concerning any of the rule proposals in this issue until January 20, 1988.
Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.

On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response to
a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice in
the Register.

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the New
Jersey Administrative Code.
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PROPOSALS

AGRICULTURE

RULE PROPOSALS

ADMINISTRATIVE LAW
(a)

OFFICE OF ADMINISTRATIVE LAW
Uniform Administrative Procedure Rules
Interlocutory Review; Decision by Agency Head

Withdrawal of Proposed Amendment: N.J.A.C.
1:1-14.10.

As a result of comments received in response to the proposed amend-
ment of N.J.A.C. 1:1-14,10 (see, 19 N.J.R. 1591(c)), the Office of Admin-
istrative Jaw has decided to withdraw the proposal. The proposed change
involved requests for interlocutory review of ALJ rulings; such requests
are made to an agency head and within 10 days the agency head must
decide whether to review the ruling. The proposed amendment would
have allowed agency heads which consist of more than one individual
(such as boards or commissions) to designate an individual to make this
decision when it was impossible for the entire multi-member agency head
to meet the 10-day deadline.

The OAL now believes that the proposed solution would not have
accomplished what was intended. Both the Attorney General's Office and
the Department of the Public Advocate, Division of Rate Counsel, ques-
tioned whether this type of decision could be delegated by agency heads
in the absence of statutory authority. After receiving these comments,
the OAL did further research. The QAL still questions whether this type
of decision would in all cases constitute discretionary action that cannot
be delegated. It is true, however, that most multi-member agency heads
do not have statutory delegation authority and that, in most cases, this
decision would be discretionary. Therefore, even if the OAL adopted the
proposed amendment, agency heads in most instances may be precluded
from delegating this decision.

Besides the Attorney General's office and the Department of the Public
Advocate, Division of Rate Counsel, the OAL received comments from
the Department of Personnel and Atlantic Electric. Atlantic Electric
commented that the individual designated to decide requests for inter-
locutory review should be the chairperson of the multi-member agency
head rather than a member of the staff of the agency because staff could
be involved as a party in the proceeding. The Department of Personnel
supported the amendment. While the OAL agrees with both Atlantic
Electric and the Department of Personnel, in view of the legal conclusions
explained above, the OAL bhas elected to continue the status quo.

The withdrawal of this proposed amendment means the QAL will be
unable at this time to make it more convenient for muiti-member agency
heads to decide whether to interlocutorily review ALJ rulings. For-
tunately. this problem has not occurred frequently. When it does, multi-
member agency heads will have to continue utilizing methods, like tele-
phone conferencing, they have previously used to make this decision in
a timely fashion.

AGRICULTURE
(b)

DIVISION OF REGULATORY SERVICES

Jersey Fresh Quality Grading Program
Products and Manner of Use

Proposed Amendments: N.J.A.C. 2:71-2.4, 2.5, 2.6

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:10-3, 4:10-13 and 4:10-20.

Proposal Number: PRN 1987-526.

Submit comments by January 20, (988 to:
Robert C. Fringer, Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625
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The agency proposal follows:

Summary

The proposed amendments to the rules for the voluntary “Jersey Fresh
Logo™ program were developed to add sweet anise (fennel), apples,
asparagus, cabbage, cucumbers (pickling type), endive, escarole, nec-
tarines, okra, parsley, and romaine, to allow growers of these products
to participate in the Jersey Fresh program. A uniform high grade product
has greater acceptance by the consumer and increases the demand for
the superior quality of these New Jersey grown products.

These rules also describe the additional commodities to be marketed
under the “Jersey Fresh Logo™ program, commodity grades, packing
requirements, and packer identification of terms.

Social Impact

The people affected by these rules will be the newly eligible packers
using the logo and the consumers. Products packed under the logo will
enhance the promotion of uniformly packed high quality New Jersey farm
products to the benefit of the packers and consumers. Packers will gain
new markets for their products, while consumers will have more quality
products and an identifiable larger supply of quality products available.
The program so far has been shown to be well received by the growers,
buyers and consumers.

Economic Impact
The proposed amendments enlarge the field of potential voluntary
packers to include those who produce the added commodities. The econ-
omic impact on voluntary logo packers will be very minimal. Packers’
costs will be $.01 per label, per container or $1.00 for 1,000 imprinted
containers. This cost has been proven to be offset by increases in the price
received by the packers through the sale of high quality produce.

Regulatory Flexibility Statement

The proposed amendments primarily affect farmers, most of which are
small businesses; however, the proposal does not impose any reporting,
recordkeeping, or other compliance requirements on farmers, unless they
voluntarily elect to participate in the Jersey Fresh Quality Grading Pro-
gram. Should a farmer choose to participate, the costs of participating
should be offset by prices received for the produce. To assure consistency
throughout the market, it is necessary that the rules be uniformly applied
to all the voluntary participants.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

2:71-2.4 Agricultural commodities intended to be marketed under
the Jersey Fresh Quality Grading Program

(a) Only sweet anise (fennel), apples, asparagus, blueberries, cab-
bage, green corn, cucumbers, cucumbers (pickling type), eggplants,
endive, escarole, iceberg lettuce, nectarines, okra, common green on-
ions, parsley, peaches, sweet peppers, sweet potatoes, white potatoes,
raspberries, romaine, summer squash, fall and winter type squash and
tomatoes (fresh market), may be identified by the “logo™.

(b) (No change.)

2:71-2.5 Commodity grades, packing requirements, packer
identification and containers

(a) (No change.)

(b) Commodities shall be graded, packed, identified and contained
as follows:

Apples shall be combination U.S. Extra Fancy and U.S. Fancy grade
for tray or cell packs and U.S. Fancy grade for apples packed in bags.
Color requirements are those for specified U.S. Grades of Apples by
variety. Apples of the Red Delicious, Red Rome, Granny Smith and
Paul Red varieties may be packed bearing the “logo”. Size require-
ments are as follows: Bags—apples shall be a minimum of two and one-
quarter inches and up in diameter. Tray or cell packs—maximum count
of 125 apples per container. Tray or cell packs shall be packed fairly
tight or be packed for a 40 pound minimum net weight for the above
listed varieties. All containers shall be new. Paper pad required over
top layer of apples in tray or cell packs. Certified controlled atmosphere
storage apples are eligible to be packed bearing the “logo” provided
the fruit meets the above requirements.

(CITE 19 N.J.R. 2327)
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AGRICULTURE

Asparagus shall be U.S. No. 1 grade with not less than two-thirds
of the stalk length green color. Stalks shall be of the following diameter
classifications. Small—five-sixteenth inch to less than eight-sixteenth
inch in diameter. Medium—eight-sixteenth inch to less than eleven-
sixteenths in diameter. Large—eleven-sixteenths inch to less than four-
teen-sixteenths in diameter. Stalks shall be well trimmed. All containers
shall be new.

[(b)] Blueberries shall be U.S. No. | grade. Size shall meet the
requirements of at least Large with a maximum of 129 berries per
standard two gill cup. All packaging materials shall be new.

[(c)] Cabbage, Domestic type, shall be U.S. No. 1 or U.S. No. |,
Green grade, with the heads being of [two and one-half] twe pound
minimum weight to [four] five pound maximum weight. [Each head
shall be fairly well trimmed.] The U.S. No. 1 grade requires that the
heads be well trimmed. The U.S. No. 1, Green grade requires that the
heads be fairly well trimmed. [Containers shall be marked “U.S. No.
1, green.”’] All containers shall be new.

[(d)] Green Corn shall be U.S. Fancy, grade with a minimum
count of 54 ears per container and when packed in crates the pack
shall be tight. All containers shall be new. All green corn shall be
hydrocooled. All containers shall be marked “hydrocooled.”

[(e)] Cucumbers shall be U.S. No. 1 grade, or better, with 2 and
3/8 inch maximum diameter and six inch minimum length. All con-
tainers shall be at least fairly well filled. All containers shall be new.

Cucumbers (pickling type) shall be U.S. No. 1 grade with two inches
maximum diameter and five inches maximum length. All containers
shall be at least fairly well filled. Al containers shall be new.

[(f)] Eggplants shall be U.S. No. | grade, or better, and reasonably
uniform in size. All containers must have at least a fairly tight pack.
All containers shall be new.

Endive shall be U.S. No. 1 grade. Plants shall be well trimmed and
fairly uniform. All containers shall be new.

Escarole shall be U.S. No. 1 grade. Plants shall be well trimmed
and fairly uniform. All containers shall be new.

Fennel (Sweet Anise) shall be U.S. No. 1 grade. Stalks shall be well
trimmed. The minimum diameter of each bulb shall be not less than
two inches. All containers shall be new.

[(g)] Iceberg lettuce shall be U.S. No. 1 grade, or better. The pack
shall be of 24 or 30 heads per container. The heads shall be fairly
uniform in size. The containers shall have a tight pack. All containers
shall be new. All lettuce shall be vacuum cooled. The containers shall
be marked ‘‘vacuum cooled.”

Nectarines shall be U.S. Extra No. 1 grade with a two and one-
quarter inch minimum diameter. When packed in closed containers, the
size shall be indicated by marking the container with the numerical
count, the pack arrangement, or the minimum diameter or minimum
and maximum diameters in terms of inches and not less than one-eighth
fractions of inches. Fruit shall be fairly uniform in size. Al nectarines
shall be hydrocooled. All containers shall be marked ‘“hydrocooled.”
All containers shall be new.

Okra shall be U.S. No. 1 grade. All containers shall be new.

[(h)] Common Green Onions shall be U.S. No. I grade. The over-
all length (roots excepted) of the onions shall be not more than 24
inches nor less than eight inches and the onions shall not be less than
one-quarter inch or more than one inch in diameter. All containers
shall be new.

Parsley shall be U.S. No. 1 grade. All containers shall be new.

[(1)] Pcaches shall be U.S. Extra No. | grade, or better, with a
2 and 1/4 inch minimum diameter. Containers shall be marked to
denote variety and minimum size or count. All containers shall be
new. All containers shall be at least fairly well filled. All peaches shall
be hydrocooled. All containers shall be marked ‘“hydrocooled.”

1(G)] Sweet peppers shall be U.S. No. | grade, or better. [Con-
tainers shall be marked with either “Extra Large” or ‘“‘Large” or
“Medium” in accordance with the following size specifications:
“Extra Large” shall have three inch minimum diameter and a three
and one-half inch minimum length; “*Large’ shall have a three inch
minimum diameter and a two and one-half inch minimum length;
“Medium” shall have a two and one-half inch minimum diameter
and a two and one-half inch minimum length.] Minimum size shall
be two and one-half inch minimum diameter and two and one-half inch
minimum length. Containers shall be packed to a maximum average

(CITE 19 N.J.R. 2328)
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of no more than 90 peppers per container. Large—Average no more
than 75 peppers per container. Extra Large—Average no more than
65 peppers per container. All containers shall be at least fairly well
filled. All containers shall be new.

[(k)] Sweet Potatoes shall be U.S. Extra No. | grade. Maximum
diameter shall not be more than 3 and 1/4 inches. Maximum weight
shall not be more than 18 ounces. Length shall not be less than three
or more than nine inches. Minimum diameter shall not be less than
1 and 3/4 inches. All containers shall be at least fairly well filled.
All containers shall be new.

[(1)] White potatoes shall be U.S. No. | grade and packed to meet
the requirements of Size A or Large. “Size A’ means that the mini-
mum diameter shall be not less than ! and 7/8 inches and that the
lot shall contain at least 40 percent of potatoes which are 2 and 1/2
inches in diameter or larger or six ounces in weight or larger. *‘Large”
means that the minimum diameter shall be not less than three inches
or the minimum weight shall be not less than 10 ounces and the
maximum diameter shall be not more than 4 and 1/4 inches or the
maximum weight shall be not more than sixteen ounces. All potatoes
shall be washed. All containers shall be new.

Raspberries shall be U.S. No. 1 grade. Berries shall be well colored.
Individual cups shall be well filled. All containers shall be new.

Romaine shall be U.S. No. 1 grade with eight inches minimum length.
Plants shall be well trimmed and well developed. All containers shall
be new.

[(m)] Squash, Fall and Winter (acorn and butternut) shall be U.S.
No. | grade and shall meet the following size specifications: Acorn
shall be a minimum of [l and 1/2] 1 pound[s] and a maximum of
{2 and 1/2] 3 pounds in weight. Butternut shall be a minimum of
1 and 1/2 pounds and a maximum of [3 and 1/2] 4 pounds in weight.
All containers shail be new.

[(n)] Squash, Summer (yellow and green) shall be U.S. No. 1| grade
and shall meet the following size specifications: green type shall be
a maximum of [eight] nine inches in length and a maximum of 2 and
1/4 inches in diameter: yellow type shall be a maximum of [eight]
nine inches in length and a maximum of 2 and 1/2 inches in diameter
at the bulb. All containers shall be at least fairly well filled. All
containers shall be new.

[(0)] Tomatoes (fresh market) shall be U.S. No. | grade “Mixed
Colors.” Containers shall be marked with either **‘Maximum Large”
or “Extra Large™ or “Large” in accordance with the following size
specifications: “Maximum Large” shall have a 3 and 15/32 inch
minimum diameter; “Extra Large” shall have a 2 and 28/32 inch
minimum diameter and 3 and 15/32 inch maximum diameter;
*“Large™ shall have a 2 and 17/32 inch minimum diameter and 2 and
28/32 inch maximum diameter. Containers shall also be marked as
follows, in accordance with the facts, “Large to Extra Large” or
“Extra Large and larger.” Containers shall be at least fairly well
filled. All containers shall be new.

2:71-2.6 Definitions

For the purposes of this subchapter, the following words and terms
shall have the following meanings unless the context clearly indicates
otherwise:

“Fairly tight” means, in the case of eggplants, that the package
15 sufficiently filled to prevent any appreciable movement of the
eggplants and that they are in contact with the lid or cover. In the
case of apples, that the apples are of the proper size for molds or cell
compartments in which they are packed, and that the molds or cells
are filled in such a way that no more than slight movement of apples
within molds or cells is possible. The pad over the top layer of apples
shall be not more than three-quarter inch below the top edge of the
carton,

“Well developed” means, in the case of romaine, that the plant shows
normal growth and shape.

“Well trimmed” means, in the case of asparagus, that at least two-
thirds of the butt of the stalk is smoothly trimmed in a plane approx-
imately parallel to the bottom of the container and that the butt is not
stringy or frayed. In the case of endive and escarole, that the roots are
neatly cut near the point of attachment of the outer leaf stems. In the

NEW JERSEY REGISTER, MONDAY, DECEMBER 21, 1987




You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

case of romaine, that the stem is trimmed off close to the point of
attachment of the outer leaves. In the case of cabbage, that the head
shall not have more than four wrapper leaves. In the case of Sweet Anise
(Fennel), that not more than one coarse outer branch is left on each
side of the bulb to protect the tender inside portion, and the portion
of the root remaining is not more than one-half inch in length. Tops
may be either full length or cut back to not less than ten inches except
that not more than five of the outer branches may be cut back to less
than ten inches if necessary to facilitate proper packing, but not more
than three of these may be on the same side of the bulb.

EDUCATION
(a)

STATE BOARD OF EDUCATION

Tuition Public Schools
Determining Tuition Rates

Re-Proposed Amendment: N.J.A.C. 6:20-3.1.

Authorized By: Saul Cooperman, Commissioner, Department of
Education.

Authority: N.J.S.A. [8A:1-1,4-15 and 38-19.

Proposal Number: PRN 1987-535.

Submit comments by January 20, 1988 to:
Patricia Joseph
Rules Analyst
New Jersey Department of Education
225 West State Street
CN 3500
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendments were previously published in the September
8, 1987 New Jersey Register at 19 N.J.R. 1598(a). However, the State
Board of Education approved substantive changes at the November 4,
1987 board meeting which include the determination of tuition rates for
each program and not for each school, and the calculation of the building
use charge for all buildings in which a program could be located rather
than for the building in which tuition students are located. This was the
original intention of the proposal, however, it was not clear. Therefore,
the amendments are being reproposed.

The amendments to the rule concerning the method of determining
tuition rates are being presented to eliminate the following inequities in
the current rule: the exclusion of attendance officer salary and expenses
from the tuition rate: the inclusion of the principal component of the
rental payment on a lease purchase agreement for a site or school building
in the tuition rate; the calculation of the building use charge on a district-
wide basis; the possibility that a district board of education can change
yearly from an “‘actual cost per pupil” basis to a pro rata basis calcu-
lation, and the non-existence of a special building use charge for a
receiving district board of education with more than 50 percent of its
average daily enrollment from sending district boards of education. The
amendments were developed by a tuition study committee which included
representatives of both sending and receiving district boards of education.

The proposed amendments permit attendance officer salary and ex-
penses to be included in tuition rates: permit only the interest component
of the rental payment on a lease purchase agreement for a site or school
building to be included in the tuition rate; require the building use charge
to be calculated on debt for all buildings in which a tuition program could
be located; prohibit a receiving district board of education from changing
from an *‘actual cost per pupil” calculation to a pro rata basis calculation
for tuition rates without the commissioner's approval; and establish a
special building use charge when a receiving district board of education
has more than 50 percent of its average daily enrollment from sending
district boards of education.

The proposed amendments will improve the method of determining
tuition rates by establishing a more equitable calculation process for both
sending and receiving district boards of education by eliminating the
current inequities.
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Social Impact

The proposed amendments will impact nearly all district boards of
education in the State, since almost every school district sends or receives
some pupils. Except for the consultation process required by the special
building use charge amendment, the amendments will not have any sig-
nificant social impact, since the amendments only make improvements
to the current tuition rate calculation process for public school districts.
The consultation process required by the special building use charge
amendment will enable sending and receiving district boards of education
for which this amendment is applicable to jointly plan for major repairs
and major renewals of furniture, equipment and apparatus in school
buildings.

Economic Impact

The proposed amendments have an overall positive fiscal impact on
district boards of education since the amendments improve the tuition
rate calculation process. The amendment concerning attendance officer
salary and expenses will increase a tuition rate; the amendment concern-
ing rental payments on lease purchase agreements will decrease a tuition
rate; the amendment of the method for determining the building use
charge will decrease some tuition rates and increase others; prohibiting
a district board of education from changing from one method of calcu-
lation to another will decrease tuition rates and establishing a special
building use charge will increase tuition rates for a few districts. By
removing inequities in the current rule, the amendments ensure that
sending district boards of education pay a more equitable tuition rate
and receiving district boards of education recover a fair amount for the
educational services provided.

Regulatory Flexibility Statement
The proposed amendments will have no reporting, recording or com-
pliance requirements for small businesses, All requirements of the amend-
ments impact upon New Jersey public school districts.

Full text of the proposal follows (additions shown in boldface
thus; deletions shown in brackets [thus]).

6:20-3.1 Method of determining tuition rates

(a) The term ‘‘actual cost per pupil” for determining the tuition
rate or rates for a given year referred to in N.J.S.A. 18A:38-19 shall
mean the cost per pupil in average daily enrollment, based upon
audited expenditures for that year for the [purpose] program for
which the tuition rate is being determined, that is, four year high
school, senior high school, junior high school, elementary school, and
special education classes.

1. All expenditures for each [purpose] program except Federal and
State special project expenditures shall be included, regardless of the
sources of revenue;

2. ““Average daily enroliment” for the purpose of determining the
“actual cost per pupilf,]” shall be the sum of the days present and
absent of all pupils enrolled in the register(s) [or registers] of the
program for which the rate is being determined during the year
divided by the number of days school was actually in session.

(b) Whenever practicable, the actual amounts expended for each
applicable item in the program for which the tuition rate is required,
according to the prescribed bookkeeping and accounting system, shall
be recorded and used in determining the ‘‘actual cost per pu-
pil[.]”. Once having determined to use the actual amount expended for
any applicable line item in the program to determine the ““actual cost
per pupil”, a district board of education must request the approval of
the Commissioner to change to the pro rata basis described in (c) below.
The Commissioner may approve such requests for a change in method
if it is apparent from documentation submitted that accounting or
recordkeeping problems are the basis of the request.

(c) Whenever it shall be impracticable to charge the actual amount
expended for a particular item in the program for which the tuition
rate is being determined, [then] the share of such expenditure for each
program shall be determined on a pro rata basis in accordance with
the following ratios:

l. Administration: Ratio of number of teachers in ¢ach program
to total number of teachers of the system.

2. Instruction:

1. Principals’ salaries: Ratio of number of teachers in each program
to total number of teachers of the system:
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ii. Supervisors of instruction: Ratio of number of teachers in each
program to total number of teachers of the system;

ii. Teachers’ salaries shall be on an actual basis;

iv. Other instructional staff, secretarial and clerical assistants, and
other salaries for instruction: Ratio of average daily enrollment in
each program;

v. Textbooks, school library and audio-visual materials, teaching
supplies, and other expenses: Ratio of average daily enrollment in
each program.

3. Attendance and health services: Ratio of average daily enrol-
Iment in each program. [Attendance officer salary and expenses shall
be excluded.]

4. Transportation curricular activities: Ratio of average daily en-
rollment in each program. Transportation salaries and other expenses
shall be excluded.

5. Operation; salaries and all other costs: Ratio of square feet of
floor space used by each program. Such floor space shall not in-
clude[:] offices, boiler rooms, corridors[,] or other rooms not used
by pupils. Whenever a room shall be used for two or more programs,
such square footage shall be prorated as to time devoted to each
program.

6. Maintenance; salaries and all other costs: Ratio of square feet
of floor space used by each program.

7. Fixed charges: Ratio of average daily enrollment in each pro-
gram. Rental on a site or school building acquired by a Jease purchase
agreement pursuant to N.J.S.A. 18A:20-4.2, except for the portion of
the rental which is interest, shall be excluded.

8. Tuition shall be excluded.

9. Food services; salaries and expenses: Ratio of average daily
enrollment in each program.

10. Student body activities; salaries and expenses shall be on an
actual basis.

11. Community services shall be excluded.

12. Building use charge: Ratio of square feet of floor space used
by each program multiplied by the amount which remains after the
following calculation:

i. Divide the amount of debt service State support received by the
debt service paid for the school year to determine the ratio of State
support;

ii. Multiply the debt service interest charges paid on debt for all
buildings in which the program could be located by the ratio of State
support obtained in (c)i2i above;

ni. Subtract the amount obtained in (c)12ii above from the debt
service interest charges paid on debt for all buildings in which the
program could be located.

13. Special building use charge:

i. Whenever a receiving district receives more than 50 percent of the
average daily enrollment in a program for which a tuition rate is being
determined, except for special education programs, the receiving district
may include the actual amount expended for principal and interest on
major repairs and major renewals of furniture, equipment and apparatus
for all buildings in which the program could be located, provided that:

() Such major repairs or major renewals were funded by the issuance
of bonds as provided in N.J.S.A. 18A:21-1;

(2) The receiving district consulted with each sending district having
more than 10 percent of the average daily enroliment in the program
for which the tuition rate is being determined prior to taking any action
in accordance with N.J.S.A. 18A:24-10 to authorize the issuance of
such bonds; and

(3) The majority of districts with more than 10 percent of the enrol-
Iment in the program has passed a resolution in support of the receiving
district’s determination to issue such bonds or the Commissioner, after
a conference, has approved the proposal for the issuance of such bonds.

ii. Receiving districts for which this section is applicable may include
the entire rental on a site or school building acquired by a lease purchase
agreement pursuant to N.J.S.A. 18A:20-4.2 provided that:

(1) The receiving district consulted with each sending district having
more than 10 percent of the average daily enrollment in the program
for which the tuition rate is being determined prior to entering into the
lease purchase agreement; and

(2) Each sending district with more than 10 percent of the enrollment
in the program has passed a resolution in support of the receiving
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district’s determination to enter into a lease purchase agreement or the
Commissioner, after a conference, has approved the proposal to enter
into a lease purchase agreement.

(d)~(f) (No change.)

ENVIRONMENTAL PROTECTION

The following proposals are authorized by Richard T. Dewling, Com-
missioner, Department of Environmental Protection.

(a)
DIVISION OF COASTAL RESOURCES
Freshwater Wetlands Protection Act Rules

Proposed New Rules: N.J.A.C.7:7A

Authority: N.J.S.A. 13:1D-9, 58:10A-1 et seq., specifically
58:10A-4, 58:10A-6 and 13:9B-1 et seq. (P.L. 1987, ¢.156),
specifically 13:9B-25 (section 25 of P.L. 1987, ¢.156).

DEP Docket Number: 063-87-11.

Proposal Number: PRN 1987-533.

Public hearings concerning these proposed new rules will be held on:
January 12, 1988 at 10:00 A.M. at:
The Environmental Education Center
190 Lord Sterling Road
Basking Ridge, New Jersey
Januvary 13, 1988 at 10:00 A.M. at:
Colonial Volunteer Fire Company
Kuser Road (1 mile from 295)
Hamilton Township, New Jersey
January 14, 1988 at 10:00 A.M. at:
Rutgers-Camden Campus Center
326 Penn Street
Camden, New Jersey

Submit comments by February 20, 1988 to:
Suzanne F. Dice, Esq.
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, NJ 08625

The agency proposal f{ollows:

Summary

The proposed new rules implement the Freshwater Wetlands Protection
Act (The Act), N.J.S.A. 13:9B-1 et seq., signed into law on July 1, 1987.
The Act requires strict regulation of activities in freshwater wetlands, the
discontinuation of the grant of discretion to the Department of En-
vironmental Protection (Department) to exempt the discharge of dredged
or fill material into waters of the State from the requirement of a New
Jersey Pollutant Discharge Elimination System permit, and the appli-
cation within one year by the Department for assumption of the Federal
404 program.

The principal feature of the proposed new rules is the establishment
of two new permit programs, one to strictly curtail activities in freshwater
wetlands, and one for the regulation of the discharge of dredged or fill
material into the open waters of the State.

The freshwater wetlands permit program will regulate a large variety
of activities which are destructive of freshwater wetlands, including place-
ment of fill, removal of vegetation, and alteration of drainage patterns.
The freshwater wetlands program uses the permit review standards laid
out by the legislature in the Act, including a careful examination of
possible alternatives to regulated activities. Procedures for the freshwater
wetlands permit program are taken from the Act and from existing
Department permit programs authorized by the Water Pollution Control
Act, N.J.S.A, 58:10A-1 et seq. Freshwater wetlands in the Pinelands and
Hackensack Meadowlands, and wetlands governed by the Wetlands Act
of 1970, N.J.S.A. 13:9A-1 et seq., are exempt from regulation under the
freshwater wetlands permit program.

The open water fill permit program will regulate the discharge of
dredged or fill material into those non-freshwater wetlands waters over
which the State will eventually assume jurisdiction under the Federal 404
program. Again, procedures derive from the Act and from existing De-
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partment permit programs under the Water Pollution Control Act. How-
ever, the criteria for the grant or denial of an open water fill permit are
the same as those used by the United States Army Corps of Engineers
to grant Federal 404 permits.

Subchapters 1 and 2 of the proposed new rules apply to both of the
new permit programs and include general information and applicability
information, including jurisdiction, activities regulated, designation and
classification of freshwater wetlands, and activities and areas exempted
from the permit requirement. Subchapter 2 sets out the methods the
Department will use to map and delineate wetlands, and to classify them
according to their resource value. Subchapter 2 also delineates the rela-
tionship of the Act to local freshwater wetlands protection laws, and
procedures to be followed when the new permit programs overlap with
other State regulatory programs.

Subchapter 3 applies only to the freshwater wetlands permit program,
and contains the general standards for granting freshwater wetlands per-
mits, and provisions for the granting of emergency permits. This
subchapter establishes review criteria for both water-dependent and
nonwater-dependent activities, including the requirement that alternatives
be carefully considered.

Subchapter 4 applies only to the open water fill permit program, and
establishes review criteria for open water fill permit applications by in-
corporating by reference the provisions of the Federal 404 program.

Subchapters 5 and 6 apply only to the freshwater wetlands permit
program, and are reserved for future use to implement the transition area
requirements of the Act, which will not be operative until July [, 1989.

Subchapter 7 provides for letters of interpretation for prospective appli-
cants for a freshwater wetlands permit. The letter of interpretation
provides a determination as to whether a parcel of land contains
freshwater wetlands. This subchapter also includes provisions for local
and United States Environmental Protection Agency (USEPA) review
and input on letters of interpretation, and provisions for Department
inspection of the site if necessary. Effects of issuance and non-issuance
of a letter of interpretation are also set out.

Subchapter 8 applies to both freshwater wetlands and waters covered
by the open fill permit program and deals with the creation of Statewide
General permits, some of which are adoptions or modifications of the
Federal 404 program Nationwide permits currently used by the United
States Army Corps of Engineers. As required by the Act, the Nationwide
permits have been considered in light of the standards and intent of the
Act.

Nationwide Permits number one, two, five, eight, nine, 10, 11, 19, 21,
and 24 pertain only to navigable waters of the United States or, as in
the case of number 21, only to coal mines and, therefore, are not ap-
propriate or applicable for adoption in these rules. Activities covered by
Nationwide Permits number four and six have been exempted from
regulation because they have minimal impact on freshwater wetlands.
Nationwide Permits number seven, 13, 17, 18, 23, 25, and 26 are not being
proposed for adoption under these rules, except that parts of number 26
are being adopted as a Statewide General permit under the standards set
by the Act. Nationwide Permits number 4, 15, and 24 are currently under
review by the Department for their individual and cumulative en-
vironmental impacts and may be adopted at some point in the future.
Nationwide Permits number three, 12, 16, 20, and 22 are being adopted
as modified as Statewide General Permits number one, two, three, four
and five. In addition to these General Permits, the Department is attempt-
ing to develop appropriate language for a possible Statewide General
Permit governing mosquito control practices in freshwater wetlands and
State regulated waters.

The Department invites comments from interested individuals on the
appropriateness of adopting the proposed Statewide General Permits, as
well as any of the Nationwide permits. A decision on all existing Na-
tionwide Permits will be finalized in the adoption of this rule as required
by the Act.

Subchapter 9 contains provisions applicable to both permit programs
regarding pre-application conferences, whereby applicants for permits
may obtain Department guidance during their project planning.

Subchapter 10 describes the procedure for applying for both freshwater
wetlands and open water fill permits including application contents,
recordkeeping requirements, and signatory requirements for applications
and reports required by permits.

Subchapter 11 explains the Department's procedures and deadlines for
reviewing applications under both new permit programs, including
provisions for USEPA review, for obtaining public input on applications
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through public hearings and written comments, for withdrawal, resub-
mission, and amendment of applications, for Department final decisions,
and for hearings and appeals on permit decisions.

Subchapter 12 sets out the minimum required contents for all permits
tssued by the Department under either new permit program. Provisions
cover conditions applicable to all permits, establishing permit conditions,
duration and effect of permits, transfer, modification or revocation and
reissuance of permits, and causes and procedures for minor modification
of permits.

Subchapter 13 concerns the mitigation program created by the Act.
In special situations, persons may be allowed or required to undertake
mitigation projects for the creation or restoration of freshwater wetlands
or other waters. This subchapter, which applies only to the freshwater
wetlands permit program, details the goals of the mitigation program,
different types of mitigation options, requirements of mitigation
proposals, and standards for the review of those proposals. In addition,
this subchapter explains the functions of the Wetlands Mitigation Council
which was established under the Act.

Subchapter 14 contains enforcement provisions applicable to both per-
mit programs, including burdens of proof, sharing of information with
USEPA, and the remedies available to the Department, including admin-
istrative orders, civil and criminal actions and monetary penalties.
Provisions in this subchapter also address the placement of a notice of
violation on the deed to the property involved in the violation, termi-
nation of permits, and “after the fact” permits for irreparable violations.

Social Impact

The proposed new rules will have a positive social impact in that the
rules will preserve a resource with important social benefits—New Jer-
sey’s remaining freshwater wetlands. Freshwater wetlands are an impor-
tant and diminishing environmental and economic resource to the people
of New Jersey. They are an important element in protecting and purifying
ground and surface water supplies and in the retention of floodwaters
as well as providing habitat for a unique variety of plants and animals.

One of the most important services provided by freshwater wetlands
is flood moderation. Without any capital expenditure by residents, busi-
nesses, or other taxpayers, freshwater wetlands both detain and retain
large volumes of potentially dangerous floodwaters. The filling and de-
velopment of freshwater wetlands aggravates flooding by increasing run-
off, decreasing absorbent soil surface and by reducing the arca available
for storing floodwaters. The proposed new rules, by preserving freshwater
wetlands, will prevent the unnecessary aggravation of the danger and
damage caused by floods.

Freshwater wetlands also provide an important natural resource service
by supporting many unique and varied species of flora and fauna. The
biggest threat to New Jersey’s wildlife resources is the steady loss of
habitat caused by demand for housing and commercial development.
These wildlife resources are of an immense recreational and ecological
value to the citizens of New Jersey. Many of New Jersey’s threatened
and endangered species are dependent upon freshwater wetlands during
part or all of their life cycle. By preventing unplanned and uncontrolled
development in these wetlands, an important component of the species’
life requirements has been protected.

Among other services provided by freshwater wetlands is the removal
of some water pollutants through physical, chemical, and biological pro-
cesses, aquifer recharge and maintenance of base stream flows.

Of New Jersey’s approximately 900,000 acres of wetlands, one-third
are coastal and are regulated under the Wetlands Act of 1970. The other
600,000 acres are inland or freshwater wetlands, half of which are regu-
lated by the Pinelands Protection Act. The proposed new rules address
the remaining 300,000 acres of freshwater wetlands and provide a level
of protection commensurate with that provided for other wetland re-
sources.

The proposed new rules also provide for Departmental regulation of
the discharge of dredged and fill materials into “Waters of the State™
which are delegable under the Federal Water Pollution Control Act
Amendments of 1972, as amended. The proposed new rules consolidate
State and Federal freshwater wetland regulation programs, specifically
addressing the water pollution control aspects of these programs and
recognizing the habitat value of open waters and also recognizing alterna-
tives to filling this important recreational and natural resource.

Economic Impact
The proposed new rules provide for the systematic review of activities
in and around freshwater wetlands. The review standards, as required
by the Act, are more stringent than under present Federal law. The
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effective result is that the proposed new rules will have both positive
public economic impacts and negative property owner-land development
economic impacts.

The proposed new rules will have a significant positive impact on New
Jersey’s recreation and tourism industry by preserving open space and
habitat for commercially and recreationally valuable fish and wildlife.
They will also minimize future flood damage and preserve drinking water
supplies.

The public economic benefits notwithstanding, the new program estab-
lished by the proposed new rules will dramatically limit future develop-
ment in and around New Jersey’s wetlands. For major development, the
proposed new rules will require environmentally sensitive project design,
serious consideration of practicable alternatives and avoidance of un-
necessary wetlands disturbance. For smaller projects or sites consisting
largely of wetlands, the proposed new rules impose a major development
constraint and limit the range of acceptable uses for individual property
owners. An effect of the law already being realized by the development
community is an increase in the number of land purchase contracts
contingent upon a finding that the land does not contain freshwater
wetlands.

In addition to the stringent regulatory objectives of the Act, a second
major goal was to secure the assumption of the permit jurisdiction ex-
ercised by the United States Army Corps of Engineers (USCOE) pursuant
to Section 404 of the Federal Water Pollution Control Act Amendments
of 1972 as amended by the Clean Water Act of 1977 (33 U.S.C. §1344)
and the regulations adopted pursuant thereto. The proposed new rules
lay the foundation for that delegation process to occur. This transfer of
regulatory responsibility, coupled with legislative preemption of local and
county freshwater wetlands regulations as of the Act’s effective date(s),
will result in a single program for regulation of this resource in the State.
This “single point of contact” for freshwater wetland decision-making
in the State provides predictability in the protection of freshwater
wetlands and greatly facilitates the site plan and development process.
The systematic, predictable review provided by the proposed new rules
will promote environmentally sensitive project design and offset, to a
degree, the negative economic impact of the land development constraints
imposed by the proposal.

Environmental Impact

The proposed new rules will have a strong positive environmental
impact. The nation’s wetlands are disappearing at an alarming rate.
United States Fish and Wildlife Service data indicate that between the
mid-1950's and mid-1970’s, the United States lost nine million acres of
wetlands, an area twice the size of New Jersey. The loss of wetlands in
this State has not been accurately determined, but in a report titled
‘“Wetlands of New Jersey”, the United States Fish and Wildlife Service
estimates that as much as 65 percent of Passaic County’s freshwater
wetlands have disappeared.

New Jersey, as the nation’s most densely populated State, has a high
demand for residential, commercial, office and industrial development.
In addition, highway and utility development and agricultural and for-
estry operations also affect freshwater wetlands. The proposed new rules
implement the statutorily mandated comprehensive program for
stringently guarding this resource. The proposed new rules also extend
beyond the wetlands proper to encompass a transition area of variable
width. By requiring careful Department review of planned projects in
freshwater wetlands, the proposed new rules will prevent environmentally
destructive, uncoordinated private and public actions which in the past
have damaged ecologically important wetland areas and aggravated exist-
ing flooding problems.

Regulatory Flexibility Statement

In accordance with the New Jersey Regulatory Flexibility Act (P.L.
1986, c.169), the Department has determined that the proposed new rules
will apply to virtually any freshwater wetlands disturbance, including
placement of fill, removal of vegetation and alteration of drainage pat-
terns. It is estimated that freshwater wetlands subject to these proposed
new rules comprise approximately six percent of the gross land area of
the State. To the extent that small businesses will seek locations in
freshwater wetlands or seek to expand existing sections to encroach on
freshwater wetlands, they will have to comply with the requirements of
these proposed new rules as briefly set forth in the Summary, above. In
so doing, it is likely that small businesses will need to engage the services
of environmental consultants and professionals familiar with the appli-
cation process. In developing these proposed new rules, the Department
has balanced the need to protect the environment against the economic
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impact of the proposed new rules and has determined that to minimize
the impact of the proposed new rules would endanger the environment,
public health and public safety and, therefore, no exemption for small
businesses is provided. Further, among the explicit findings of the Act,
it is stated that the public benefits arising from the natural functions of
freshwater wetlands, and the public harm from freshwater wetland losses,
are distinct from and may exceed the private value of wetland areas.

Full text of the proposed new rules follows.

CHAPTER 7A
FRESHWATER WETLANDS PROTECTION ACT RULES

SUBCHAPTER 1. GENERAL INFORMATION

7:7A-1.1 Scope and authority

This chapter constitutes the rules governing the implementation of
the Freshwater Wetlands Protection Act, P.L. 1987, c.156. The
provisions of any law, rule or regulation to the contrary notwith-
standing, the alteration or disturbance in and around freshwater
wetland areas in the State, and the discharge of dredged or fill
material into State regulated waters are subject to this chapter and
the Act.

7:7A-1.2  Construction
This chapter shall be liberally construed to allow the Department
to implement fully its statutory functions pursuant to the Act.

7:7A-1.3 Forms and information

Any forms, fees or other information required to be submitted by
this chapter shall be obtained from and returned to the Division of
Coastal Resources, New Jersey Department of Environmental
Protection, CN 401, Trenton, New Jersey, 08625. Courier and hand
deliveries may be delivered to 5 Station Plaza, 501 East State Street,
Trenton, New Jersey.

7:7A-1.4 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Act” means the Freshwater Wetlands Protection Act, P.L. 1987,
c.156.

“Aquatic ecosystem’ means waters of the United States, including
wetlands that serve as habitat for interrelated and interacting com-
munities and populations of plants and animals.

“Bank” means the Wetlands Mitigation Bank established pursuant
to section 14 of the Act.

“Best Management Practices’” (BMPs) means methods, measures,
designs, performance standards, maintenance procedures, and other
management practices which prevent or reduce adverse impacts upon
or pollution of freshwater wetlands, State regulated waters, and adja-
cent aquatic habitats, which facilitate compliance with the Federal
Section 404(b)(1) guidelines (40 C.F.R. Part 230), New Jersey Depart-
ment of Environmental Protection Flood Hazard Area Regulations
(N.J.A.C. 7:13), 1982 Standards for Soil Erosion and Sediment Con-
trol in New Jersey, Storm Water Management Regulations (N.J.A.C.
7:8), and effluent limitations or prohibitions under Section 307(a) of
the Federal Act and New Jersey Department of Environmental
Protection Surface Water Quality Standards (N.J.A.C. 7:9-4).

“Clean Water Act” (CWA) means the Federal Clean Water Act
(33 US.C. §125 et seq.)

“Commissioner’” means the Commissioner of the Department of
Environmental Protection.

“Compelling public need” means that based on specific facts, the
proposed regulated activity will serve an essential health or safety
need of the municipality in which the proposed regulated activity is
located, that the public health and safety benefit from the proposed
use and that the proposed use is required to serve existing needs of
the residents of the State, and that there is no alternative available
to meet the established public need.

“Council” means the Wetlands Mitigation Council established
pursuant to section 14 of the Act.

“Cultivating” means physical methods of soil treatment employed
within established farming, ranching and silviculture lands upon
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planted farm, ranch or forest crops to aid and improve their growth,
quality or yield.

“Degraded wetland”” means a wetland in which there is impaired
surface water flow or groundwater hydrology, or excessive drainage;
a wetland which has been partially filled or excavated, contaminated
with hazardous substances, or which does not have an ecological
value equal to that of undisturbed wetlands in the region.

“Department” means the Department of Environmental Protec-
tion.

“Destruction of plant life which would alter the character of a
freshwater wetland including the cutting of trees” means:

1. The physical removal of the existing wetland vegetation; or

2. Causing the loss of life of vegetation by the application of
herbicides or by other means which cause mortality to the established
vegetative community.

*“Director” means the Director of the Division of Coastal Re-
sources.

“Discharge of dredged material” means any addition from any
point source of “dredged material” into State regulated waters. The
term includes the addition of dredged material into State regulated
waters and the runoff or overflow from a contained land or water
dredge material disposal area. Discharges of pollutants into State
regulated waters resulting from the subsequent onshore processing
of dredged material are not included within this term and are subject
to the New Jersey Pollutant Discharge Elimination System, N.J.S.A.
58:10A-1 et seq., program even though the extraction and deposit
of such material may also require an open water fill permit or a 404
permit from the U.S. Army Corps of Engineers or the State section
404 program.

“Discharge of fill material” means the addition from any point
source of “fill material” into State regulated waters. The term in-
cludes the following activities in State regulated waters: placement
of fill that is necessary for the construction of any structure; the
building of any structure or impoundment requiring rock, sand, dirt,
or other materials for its construction; site-development fill for rec-
reational, industrial, commercial, residential, and other uses;
causeways or road fills; dams and dikes; artificial islands; property
protection or reclamation devices, or both, such as riprap, groins,
seawalls, breakwaters, and revetments; beach nourishment; levees; fill
for structures such as sewage treatment facilities, intake and outfall
pipes associated with power plants and subaqueous utility lines; and
artificial reefs.

“Disturbance of the water level or water table” means the alter-
ation of the existing elevation of groundwater or surface water,
regardless of duration of such alteration, by:

1. Adding or impounding a sufficient quantity of stormwater or
water from other sources to modify the existing vegetation, values
or functions of the wetland; or

2, Draining, ditching or otherwise causing the depletion of the
existing groundwater or surface water levels such that the activity
would modify the existing vegetation, values or functions of the
wetland.

“Ditch or swale” means a linear topographic depression of human
construction which conveys water to or from a site.

“Division” means the Division of Coastal Resources, or its suc-
cessor in name, in the Department.

“Drainage” means active or passive methods for changing
wetlands hydrologic conditions, such as lowering groundwater levels
through pumping ditching or otherwise altering water flow patterns.

“Dredging” means the active removal of wetlands soils or sedi-
ments through use of mechanical, hydraulic, or pneumatic tools or
other means.

“Dredged material” means material that is excavated or dredged
from waters of the United States.

“Dumping” means the discharge, placement or abandonment of
solid, semi-solid or liquid materials.

“Environmental commission” means a municipal advisory body
created pursuant to P.L. 1968, c.245 (N.J.S.A. 40:56A-[ et seq.).

“EPA priority wetlands” means wetlands which are:

1. Unique habitat for vegetation and wildlife;

2. Unusual or regionally rare wetland types;
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3. Ecologically important and under direct threat of development;

4. Important to surface water systems;

5. Critical to protect water supplies; and

6. Valuable for and provide critical flood storage capacity.

“Equal ecological value” means functional equivalency, similar
vegetative species coverage and density, and equivalent flood water
storage capacity.

“Excavation” means to dig or remove soil, rocks, etc., resulting
in a change in site elevation.

“‘Federal Act” means the Federal Water Pollution Control Act
Amendments of 1972 as amended by the Clean Water Act of 1977
(33 US.C. §125 et seq.) and any amendments and supplements
thereto, and the regulations adopted pursuant thereto.

“Federal 404 program’ means the program regulating the dis-
charge of dredged or fill materials pursuant to Section 404 of the
Federal Act.

“Fill” means the deposition of material (for example, soil, sand,
earth rock, solid waste, etc.) into an area which changes the resultant
surface elevation in relation to surface or groundwater level.

“Fresh water(s)” means all tidal and nontidal waters having a
salinity, due to natural sources, of less than or equal to 3.5 parts
per thousand.

“FW?” means the general surface water classification applied to
fresh waters in the Department’s Surface Water Quality Standards.
N.J.A.C. 7:94.

“FW1” means those fresh waters that originate in and are wholly
within Federal or State parks, forests, fish and wildlife lands, and
other special holdings, that are to be maintained in their natural state
of quality (set aside for posterity, and not subjected to any wastewater
discharges of human origin), as designated in the Department’s Sur-
face Water Quality Standards, N.J A.C. 7:9-4.

“FW2” means the general surface water classification applied in
the Department’s Surface Water Quality Standards, N.J.A.C. 7:9-4,
to those fresh waters that are not designated as FW1 or Pinelands
Waters.

“Freshwater wetland’ means an area that is inundated or saturated
by surface water or groundwater at a frequency and duration suffi-
cient to support, and that under normal circumstances does support,
a prevalence of vegetation typically adapted for life in saturated soil
conditions, commonly known as hydrophytic vegetation; provided,
however, that the Department, in designating a wetland, shall use
the three-parameter approach (that is, hydrology, soils and veg-
etation) enumerated in the April 1, 1987 interim-final draft “Wetland
Identification and Delineation Manual” developed by the United
States Environmental Protection Agency, and any subsequent
amendments thereto.

“Freshwater wetlands permit” means a permit to engage in a
regulated activity issued pursuant to the Act and this chapter.

“‘Harvesting”™ means physical measures employed directly upon
farm, forest, or ranch crops within established agricultural and
silvicultural lands to bring about their removal from farm, forest,
or ranch land, but does not include the construction of farm, forest,
or ranch roads or other engineering practices such as drainage which
would alter the existing character of the farm, forest or ranch.

“‘Head waters’ means the point on a non-tidal stream above which
the average annual flow is less than five cubic feet per second. The
Department may estimate this point from available data by using
area annual precipitation, area drainage basin maps, and the average
annual runoff coefficient or by similar means. For streams that are
dry for long periods of the year, the Department may establish
headwaters as that point of the stream where flow of five cubic feet
per second is exceeded SO percent of the time.

“Historic, documented habitats for endangered or threatened
species” means freshwater wetland habitats which recorded data on
past inhabitation by endangered and threatened species.

“‘Hydric soils” means a soil that in its undrained condition is
saturated, flooded, or ponded long enough during the growing season
to develop anaerobic conditions that favor the growth and regenera-
tion of hydrophytic vegetation. These soils may be on New Jersey’s
Official List of Hydric Soils developed by the United States Depart-
ment Agriculture Soil Conservation Service and the United States|
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Fish and Wildlife Service National Wetlands Inventory, in “The
Wetlands of New Jersey” 1985, published by the United States Fish
and Wildlife Service, or in the USEPA Wetlands Delineation manual.
Alluvial Jand, as mapped by soil surveys, may also be considered a
hydric soil for the purposes of wetland classification. Also, wet phases
of somewhat poorly drained soils not on New Jersey’s Official List
of Hydric Soils may also, on occasion, be associated with a wetland
and therefore for the purposes of this Act shall be considered a hydric
soil.

“Hydrophyte” means plant life adapted to growth and repro-
duction under periodically saturated root zone conditions during at
least a portion of the growing season. A listing of these plants can
be found in “Wetlands Plants: Northeast Region™, 1986, compiled
by the United States Fish and Wildlife Service, United States Army
Corps of Engineers, United States Environmental Protection Agency
and the United States Soil Conservation Service.

“Isolated wetlands’ means a wetland which is not associated with
a surface water tributary system discharging into a lake, pond, river,
stream or other surface water feature.

“Lake, pond, or reservoir’” means any impoundment, whether
naturally occurring or created in whole or in part by the building
of structures, for the retention of surface water.

“Letters of interpretation™ are letters issued by the Department
of the purpose of indicating the presence or absence of wetlands (see
N.J.A.C. T:7A-6).

*Linear development” means land uses such as roads, drives, rail-
roads, sewerage and stormwaler management pipes, gas and water
pipelines, electric, telephone and other transmission lines and the
rights-of-way therefor, the basic function of which is to connect two
points. Linear development shall not mean residential, commercial,
office, or industrial buildings.

“Maximum extent practicable’” means to the maximum extent after
weighing, evaluating and interpreting alternatives to protect the
ecological integrity of a wetland without imposing a substantial hard-
ship upon an applicant.

“*Minor drainage” means:

l. The discharge of material incidental to connecting upland
drainage facilities to adjacent wetlands, adequate to effect the re-
moval of excess soil moisture from upland croplands;

2. The discharge of material for the purpose of installing ditching
or other such water control facilities incidental to planting, cul-
tivating, protecting, or harvesting of rice, cranberries or other
wetland crop species, where these activities and the discharge occur
in waters which are in established use for such agricultural and
silvicultural wetlands crop production;

3. The discharge of material for the purpose of manipulating the
water levels of, or regulating the flow or distribution of water within,
existing impoundments which have been constructed in accordance
with applicable requirements of the Federal Act and which are in
established use for the production of rice, cranberries, or other
wetland crop species: or

4. The discharge of material incidental to the emergency removal
of sandbars, gravel bars, or other similar blockages which are formed
during flood flows or other events, where such blockages close or
constrict previously existing drainageways and, if not promptly re-
moved, would result in damage to or loss of existing crops on land
in established use for crop production. Such removal does not include
enlarging or extending the dimensions of, or changing the bottom
elevations of, the affected drainageway as it existed prior to the
formation of the blockage. Removal must be accomplished within
one year of formation of such blockages in order to be eligible for
exemption under N.J.A.C. 7:7A-2.5.

5. Minor drainage in wetlands is limited to drainage within areas
that are part of an established farming or silvicultural operation. It
does not include drainage associated with the immediate or gradual
conversion of a wetland to a non-wetland (for example, wetlands
species to upland species not typically adapted to life in saturated
soil conditions), or conversion from one wetland to another (for
example, silviculture to farming). In addition, minor drainage does
not include the construction of any canal, ditch, dike or other water-
way or structure which drains or otherwise significantly modifies a
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stream, lake, swamp, bog or any other wetland or aquatic area. Any
discharge of material into the wetlands or on floodplains incidental
to the construction of any such structure or waterway requires a
freshwater wetlands permit, and will not be considered minor
drainage under the farming exemption in N.J.A.C. 7:7A-2.5.

“Mitigation” means and includes the physical restoration of a
wetlands area following a permitted temporary disturbance; the
physical restoration of a wetland area as partial resolution for an
unauthorized disturbance; the physical creation of a replacement
wetland on a non-wetland site; and physical actions taken to enhance
or restore biological or hydrological resources currently degraded on
an existing freshwater wetland. It also encompasses contribution of
moneys, or moneys and lands, to the Wetlands Mitigation Bank.

“Offsite” means located on a parcel of land which is not the site
of permit application or violation at the time of application or viol-
ation of N.J.S.A. 13:9B-1 et seq.

“Onsite”” means located within a parcel of land under single or
continuous ownership at the time of permit application or violation
of NJ.S.A. 13:9B-1 et seq.

“Open water fill permit” means the type of New Jersey Pollution
Discharge Elimination Systems permit issued pursuant to this chapter
which governs the discharge of dredged or fill material into State
regulated waters that are not freshwater wetlands.

“Person” means an individual, corporation, partnership, associa-
tion, the State, municipality, commission or political subdivision of
the State or any interstate body.

“Pilings™ means timber, metal, concrete or other similar structures
driven into the ground to support a vertical load.

“Placing of obstructions” means to deposit, construct, install or
otherwise situate any obstacle which will affect the values or func-
tions of a wetland and the associated flood plain.

“Plowing” means all forms of primary tillage, including
moldboard, chisel, or wide-blade, plowing, discing, harrowing, and
similar physical means utilized on farm, forest or ranch land for the
breaking up, cutting, turning over, or stirring of soil to prepare it
for the planting of crops. The term does not include the redistribution
of soil, rock, sand, or other surficial materials in a manner which
changes any area of wetlands to dry land. For example, the re-
distribution of surface materials by blading, grading, or other means
to fill in wetland areas is not plowing. Rock crushing activities which
result in the loss of natural drainage characteristics, the reduction
of water storage and recharge capabilities, or the overburden of
natural water filtration capacities do not constitute plowing. Plowing
will never involve a discharge of material.

“Practicable alternative” means other choices available and
capable of being carried out after taking into consideration cost,
existing technology, and logistics in light of overall project purposes,
and may require an area not owned by the applicant which could
reasonably have been or be obtained, utilized, expanded, or managed
in order to fulfill the basic purpose of the proposed activity.

“Public hearing” means an administrative non-adversarial type
hearing before a representative or representatives of the Department
providing the opportunity for public comment, but does not include
cross-examination.

“Seeding” means the sowing of seed and placement of seedlings
to produce farm, ranch, or forest crops and includes the placement
of soil beds for seeds or seedlings on established farm and forest
lands.

“Significant adverse environmental consequence” or ‘‘significant
adverse impact™ shall be deemed to exist where it is determined that
one or more of the following modifications of a wetland will negative-
ly affect the ecological integrity of the wetland and its biotic compo-
nents:

I. An increase in surface water runoff discharging into a wetland;

2. A change in the normal seasonal flow patterns in the wetland:;

3. An alteration of the water table or hydrologic patterns in the
wetland or its subwatershed;

4. An increase in erosion resulting in increased sedimentation in
the wetland;

5. A change in the natural chemistry of the ground or surface
water in the wetland;

6. A loss of wetland habitat;
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7. A reduction in wetland habitat diversity;

8. A change in wetiands species composition; or

9. A significant disturbance of areas used by indigenous and mi-
gratory wildlife for breeding, nesting, or feeding.

“Special aquatic site” means a site as defined by the 404(b)(1)
guidelines (40 C.F.R. §§230 et seq.), except that for the purposes of
this chapter any freshwater wetland covered by this chapter shall not
be considered a special aquatic site.

“State Forester” means the chief forester employed by the Depart-
ment.

“State regulated waters” means those waters of the United States
in New Jersey for which the Army Corps of Engineers can suspend
the issuance of section 404 permits upon approval of New Jersey’s
section 404 permit program by the Administrator (see section 404(h)
of the Federal Act). These waters shall be specifically identified by
the Secretary of the Army. State regulated waters shall not include:

1. Waters which are subject to the ebb and flow of the tide:

2. Waters which are presently used, or are susceptible to use in
their natural condition or by reasonable improvement, as a means
to transport interstate or foreign commerce shoreward to their ordi-
nary high water mark;

3. Wetlands adjacent to waters in paragraphs (1) and (2) of this
definition; or

4. Freshwater wetlands as defined by this chapter.

“Substantial hardship” or “‘extraordinary hardship” means the
subject property is not capable of yielding a reasonable return if used
for its present use or developed as authorized by the provisions of
the Act, that this inability to yield a reasonable return results from
unique circumstances peculiar to the subject property which:

t. Do not apply to or affect other property in the immediate
vicinity; and

2. Relate to or arise out of the subject property rather than the
personal situation of the applicant, and are not the result of any
action or inaction by the applicant or the owner or the owner’s
predecessors in title.

“Threatened or endangered species” shall be those species ident-
ified pursuant to The Endangered and Nongame Species Conserva-
tion Act, N.J.S.A. 23:2A-1 et seq., or which are listed on the Federal
endangered species list.

“Tidal waters” means fresh or saline waters under tidal influence,
up to the head of the tide.

“Transition area’ means an area of land adjacent to a freshwater
wetland which minimizes adverse impacts on the wetland or serves
as an integral component of the wetlands ecosystem.

“Trout production waters” (TP) means water designated in the
Department’s Surface Water Quality Standards, N.J.A.C. 7:9-4, for
use by trout for spawning or nursery purposes during their first
summer.

“USEPA” (EPA) means the United States Environmental Protec-
tion Agency.

“USGS™ means the United States Geologic Survey.

“Water-dependent uses” means development that cannot physi-
cally function without direct access to the body of water along which
it is proposed. Uses, or portions of uses, that can function on sites
not adjacent to the water are not considered water dependent regard-
less of the economic advantages that may be gained from a waterfront
location.

“Waters of the United States” means:

I. All waters which are currently used, were used in the past, or
may be susceptible to use in interstate or foreign commerce, including
all waters which are subject to the ebb and flow of the tide;

2. All interstate waters;

3. All other waters such as intrastate lakes, rivers, streams (includ-
ing intermittent streams), wetlands, mudflats, sandflats, sloughs,
prairie potholes, wet meadows, playa lakes, or natural ponds the use,
degradation, or destruction of which would affect or could affect
interstate or foreign commerce including any such waters:

i. Which are or could be used by interstate or foreign travelers
for recreational or other purposes;

ii. From which fish or shellfish are or could be taken and sold
in interstate or foreign commerce; or
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iii. Which are used or could be used for industrial purposes by
industries in interstate commerce.

7:7A-1.5 Severability

If any subchapter, section, subsection, provision, clause, or portion
of this chapter, or the application thereof to any person, is adjudged
unconstitutional or invalid by a court of competent jurisdiction, such
judgment shall be confined in its operation to the subchapter, section,
subsection, provision, clause, portion, or application directly in-
volved in the controversy in which such judgment shall have been
rendered and it shall not affect or impair the remainder of this
chapter or the application thereof to other persons.

7:7A-1.6 Other statutes and regulations

(a) The powers, duties and functions vested in the Department
under the provisions of the Act or this chapter shall not be construed
to limit in any manner the powers, duties and functions vested therein
under any other provisions of law except as specifically set forth in
this chapter.

(b) It is the intent of the Legislature that the program established
by the Act for the regulation of freshwater wetlands constitutes the
only program for this regulation in the State except to the extent that
these areas are regulated by the Hackensack Meadowlands Develop-
ment Commission or the Pinelands Commission pursuant to section
6 of the Act (N.J.S.A. 13:9B-6). With the exception of political
subdivisions under the jurisdiction of the Pinelands Commission, no
municipality, county, or political subdivision thereof, shall enact,
subsequent to July 1, 1988, any law, ordinance, or rules or regulations
regulating freshwater wetlands.

(c) The Act, on and subsequent to July 1, 1988, shall supersede
any law or ordinance regulating freshwater wetlands enacted prior
to July I, 1988, except to the extent that a law or ordinance regulates
or requires a transition area. State and local laws governing transition
areas shall remain in effect until July I, 1989, at which time the
transition area provisions of the Act shall supersede such State and
local laws.

(d) This section shall not, however, preclude municipal advice to
the Department concerning letters of interpretation pursuant to
NJ.A.C. 7:7A-7.4,

(e) This section shall not preempt pre-existing State regulatory
programs which affect regulated activities in freshwater wetlands,
including but not limited to Coastal Area Facility Review Act
(CAFRA), NJ.S.A. 13:19-1 et seq., and State approved municipal
water quality management plans.

(f) If a determination is made that a proposed project does not
involve a freshwater wetland or State regulated water, does not
constitute a regulated activity, or is otherwise exempt from the
provisions of the Act and this chapter, the final decision on the
application shall be based solely on the requirements of other appli-
cable permit programs.

SUBCHAPTER 2. APPLICABILITY

7:7A-2.1 Jurisdiction and operative date

(a) This chapter shall apply to all regulated activities within the
State of New Jersey, except as specifically provided in this chapter.
This chapter shall also apply to any discharge of dredged or fill
material into State regulated waters which are not freshwater
wetlands.

(b) Except when an activity is authorized by the Department
pursuant to a Statewide general permit as set forth in this chapter,
a person proposing to engage in a regulated activity shall apply to
the Department for a freshwater wetlands permit, and a person
proposing to discharge dredged or fill material into State regulated
waters shall apply to the Department for an open water fill permit.

(c) An agency of the State proposing to engage in a regulated
activity shall apply to the Department for a freshwater wetlands
permit but shall not be required to pay a fee therefor. An agency
of the State proposing to discharge dredged or fill material into State
regulated waters shall apply for an open water fill permit, but shall
not be required to pay a fee therefor.
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(d) When a proposed project requires more than one permit from
the Division, the Division will require the submittal of only one
application, but that application shall comply with the requirements
of each applicable permit program. This provision does not preclude
an applicant from submitting separate applications if the timing or
magnitude of a project requires it.

(e) Where a proposed project requires more than one permit from
the Division, decisions on the acceptability of the proposed location,
use or design shall be made first in accordance with the applicability
and permitting standards of this chapter, and then, as appropriate,
with the rules of any other applicable permit programs (see N.J.A.C.
7:13; NJ.A.C. 7.7E; and N.J.A.C. 7:7). Any project requiring both
a permit under this chapter (freshwater wetlands or open water fill
permit), and a permit governed by what is commonly known as the
90-day construction law, N.J.S.A. 13:1D-19 et seq., shall acquire a
permit under this chapter first. Thus, approval under this chapter
shall be a required part of the permit application for the permit under
the 90-day construction law.

(F) This chapter shall become operative on July 1, 1988.

7:7A-2.2 Subchapters which apply to freshwater wetlands permits
or open water fill permits

(a) Any person proposing to engage in a regulated activity in a
freshwater wetlands shall comply with the provisions of subchapters
I (General information), 2 (Applicability), 3 (General standards for
granting freshwater wetlands permits), 5 (Transition areas), 6 (Tran-
sition area waivers), 7 (Letters of interpretation), 8 (General permits),
9 (Pre-application conferences), 10 (Application procedure), 11 (Re-
view of applications), 12 (Permit contents), 13 (Mitigation), and 14
(Enforcement) of this chapter.

(b) Any person proposing to discharge dredged or fill materials
into State regulated waters shall comply with the provisions of
subchapters 1 (General information), 2 (Applicability), 4 (General
standards for granting open water fill permits), 8 (General permits),
9 (Pre-application conferences), 10 (Application procedure), {1 (Re-
view of applications), 12 (Permit contents), and 14 (Enforcement) of
this chapter.

7:7A-2.3 Regulated activities defined

(a) The term “‘regulated activity’” means any of the following ac-
tivities or any act or omission proximately causing the following
activities in a freshwater wetland:

1. The removal, excavation, disturbance or dredging of soil, sand,
gravel, or aggregate material of any kind;
. The drainage or disturbance of the water level or water table;
. The dumping, discharging or filling with any materials;
. The driving of pilings;
. The placing of obstructions; or
. The destruction of plant life which would alter the character
of a freshwater wetland, including the cutting of trees except the
approved harvesting of forest products pursuant to N.J.A.C.
7:7A-2.5(a)2.

(b) The term ‘‘regulated activity” shall also mean the discharge
of dredged or fill material into State regulated waters.

QR W

7:7A-2.4 Designation of freshwater wetlands

(a) The designation of freshwater wetlands shall be based upon
the three-parameter approach (that is, hydrology, soils and veg-
etation) enumerated in the April I, 1987 interim-final draft “Wetland
Identification and Delineation manual” developed by the USEPA,
and any subsequent amendments thereto.

(b) The three-parameter approach is a jurisdictional methodology
for determining, in a consistent and repeatable manner, the presence
of wetlands and the boundaries of wetlands. It requires careful con-
sideration of such factors as vegetative species composition, saturated
soil conditions, depth to seasonal high water table and the presence
or absence of hydrologic indicators.

(c) To aid in determining the presence or absence of freshwater
wetlands, the Department may refer to any of the following sources
of information:

1. United States Department of Agriculture Soil Surveys:

2. United States Fish and Wildlife Service National Wetlands In-
ventory (NWI) Maps;
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1. NWI maps shall be used to indicate the approximate location
of some freshwater wetlands;

it. NWI maps have been determined to be unreliable for the
purposes of locating the actual wetlands boundary;

3. United States Geological Survey topographic maps;

4. Letters submitted by applicants containing site specific data;

5. Comments filed by municipal and county governments and
interested citizens; and

6. Comments filed by State or Federal agencies.

(d) Vegetative species classified as hydrophytes and indicative of
freshwater wetlands shall be those plants listed in **Wetlands Plants:
Northeast Region™ (1986) compiled by the United States Fish and
Wildlife Service in cooperation with the United States Army Corps
of Engineers, USEPA, and the United States Soil Conservation Ser-
vice, and any subsequent amendments thereto.

(e) The Department will develop a functional, complete, and up-
to-date composite freshwater wetlands map and inventory using the
most recent available data, which shall include, but need not be
limited to, aerial photographs and soils inventories at a scale suitable
for freshwater wetlands regulatory purposes. The Department will
make appropriate sections of this map and inventory available on
a periodic basis to the county clerk or register of deeds and mortgages
in each county, as appropriate, and to the clerk of each municipality.

(f) When available, the up-to-date composite freshwater wetlands
map and inventory shall be used to locate wetlands as definitively
as 1s practicable, as an informational tool in advising the public of
the approximate extent and location of wetlands, and in preparing
some letters of interpretation. However, when exact delineation of
wetlands boundaries is required, measurements shall be made in
accordance with the three-parameter approach.

7:7A-2.5 Classification of freshwater wetlands by resource value

(a) Freshwater wetlands shall be divided into three classifications
based on resource value. The classification of a particular wetland
shall be used in considering alternatives to the proposed regulated
activity, in determining the size of the transition area, and in assessing
mitigation.

(b) Freshwater wetlands of exceptional resource value shall be
freshwater wetlands which exhibit any of the following charac-
teristics:

I. Those which discharge into FW-1 waters and FW-2 trout pro-
duction (TP) waters and their tributaries; or

2. Those which are present habitats for threatened or endangered
species, or those which are historically documented habitats for
threatened or endangered species, and which remain suitable for
breeding, resting, or feeding by these species during the normal
period these species would use the habitat. A habitat shall be con-
sidered a documented habitat if the Department makes a finding that
the habitat remains suitable for use by the specific documented
threatened and endangered species, based upon information available
to it, including, but not limited to, information submitted by an
applicant for a freshwater wetlands permit.

i. For the purposes of this subsection, ““resting’” means non-mobile
behavior appropriate to a particular species on a routine basis or as
necessary to the life cycle of the appropriate species, such as sleeping,
hibernating, preening, bathing and sunbathing, roosting, or hiding.

(c) An applicant shall have the opportunity to request of the
Department that a documented habitat not result in the classification
of a freshwater wetland as a freshwater wetland of exceptional value
if the applicant can demonstrate the long-term loss of one or more
habitat requirements of the specific documented threatened or en-
dangered species, including, but not limited to, wetlands size or
overall habitat size, water quality, or vegetation density or diversity.

(d) Freshwater wetlands of ordinary value shall be freshwater
wetlands which do not exhibit the characteristics enumerated in (b)
above, and which are certain isolated wetlands, ditches, swales, or
detention facilities of human construction.

(e¢) Freshwater wetlands of intermediate resource value shall be all
freshwater wetlands not defined as exceptional or ordinary.

(f) The classification system established under this section shall not
restrict the Department’s authority to require the creation or resto-
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ration of freshwater wetlands pursuant to the provisions of NJ.A.C.
7:7A-13.

7:7A-2.6 Designation of State regulated waters

(a) State regulated waters means those waters of the United States
in New Jersey for which the United States Army Corps of Engineers
can suspend the issuance of section 404 permits upon approval of
New Jersey’s section 404 permit program by the USEPA Adminis-
trator (see subsection 404(h) of the Federal Act).

(b) A specific identification of State regulated waters in New Jer-
sey will be obtained from the Secretary of the Army prior to July
1, 1988.

7:7A-2.7 Activities exempted from permit requirement

(a)y The following are exempt from the requirement of a freshwater
wetlands permit or an open water fill permit unless the USEPA’s
regulations providing for the delegation to the State of the Federal
wetlands program conducted pursuant to the Federal Act require a
permit for any of those activities, in which case the Department shall
require a permit for those activities so identified by the USEPA:

1. On properties which have received or are eligible for a farmland
assessment, normal farming, silviculture, and ranching activities such
as plowing, seeding, cultivating, minor drainage, harvesting for the
production of food and fiber, or upland soil and water conservation
practices; construction or maintenance of farm or stock ponds or
irrigation ditches, or the maintenance of drainage ditches; construc-
tion or maintenance of farm roads or forest roads constructed and
maintained in accordance with best management practices to assure
that flow and circulation patterns and chemical and biological
characteristics of freshwater wetlands are not impaired and that any
adverse effect on the aquatic environment will be minimized;

2. Normal harvesting of forest products in accordance with a
forest management plan approved by the State Forester;

3. The exemptions in (a)l and 2 above shall not allow any dis-
charge of dredged or fill material into a freshwater wetland or State
regulated water incidental to any activity which involves bringing an
area of freshwater wetlands or State regulated water into a use to
which it was not previously subject, where the flow or circulation
patterns of the wetlands or waters may be impaired, or the reach
of wetland or water areas is reduced;

4. Projects for which:

i. Preliminary site plan or subdivision applications have received
formal preliminary approvals from local authorities pursuant to the
“Municipal Land Use Law”, N.J.S.A. 40:55D-1 et seq., prior to July
1, 1988. This excludes approvals which were given prior to the effec-
tive date of the Municipal Land Use Law. Projects not initiated
within five years of enactment of the Act shall apply for a freshwater
wetlands permit or open water fill permit.

ii. Preliminary site plan or subdivision applications which have
been submitted to and remain under active consideration by the local
authorities prior to June 8§, 1987; or

iti. Permit applications which have been approved by the United
States Army Corps of Engineers prior to July 1, 1988, for projects
which would otherwise be subject to State regulation on or after July
1, 1988. Such projects shall be governed only by the Federal Act,
and shall not be subject to any additional or inconsistent substantive
requirements of the Act; provided, however, that upon the expiration
of a permit issued pursuant to the Federal Act any application for
a renewal thereof shall be made to the appropriate regulatory agency.
The Department shall not require the establishment of a transition
area as a condition of any renewal of a permit issued pursuant to
the Federal Act prior to July 1, 1988;

5. Surveying activities such as soil borings and cutting of narrow
survey lines which do not alter the character of the wetland;

6. Fish and wildlife harvesting activities such as traps and duck
blinds; and

7. Water level recording devices, water quality monitoring and
testing devices and similar scientific devices.

(b) The activities listed in (a)4i, ii, and iii above shall no longer
be exempt from the requirement of a freshwater wetlands permit or
404 permit if significant changes are made to the approved site plan
which result in a change in the use of the site, an increase in the
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amount of wetland or waters to be disturbed, or an increase in the
intensity of the planned use.

(c) Projects not subject to the jurisdiction of the United States
Army Corps of Engineers and for which preliminary site or sub-
division applications have been approved prior to July 1, 1988 shall
not require transition areas.

(d) Activities authorized under United States Army Corps of Engi-
neers Nationwide Permits prior to July 1, 1988 shall not require a
freshwater wetlands permit from the Department provided the prop-
erty owner can demonstrate that a Nationwide Permit was issued for
a particular site and use prior to July 1, 1988. To demonstrate that
a Nationwide Permit was approved for a particular site and activity,
a copy of the approval letter must be submitted or a copy of all the
information submitted to the United States Corps of Engineers which
requested approval under an effective Nationwide Permit must be
submitted to the Department. The approval letter must be dated no
later than June 30, 1988. The information submitted to the Corps
of Engineers must be certified as being submitted no later than 20
days prior to June 30, 1988.

7:7A-2.8 Geographic areas exempted from freshwater wetlands
permit requirement

(a) Regulated activities in the following geographic areas shall not
require a freshwater wetlands permit, but may require an open water
fill permit.

1. Areas regulated as a coastal wetland pursuant to N.J.S.A.
13:9A-1 et seq.;

2. Activities in areas under the jurisdiction of the Hackensack
Meadowlands Development Commission pursuant to N.J.S.A.
13:17-1 et seq. shall not require a freshwater wetlands permit except
that the discharge of dredged or fill material shall require a permit
issued under the provisions of the Federal Act, or under an individual
and general permit program administered by the State under the
provisions of the Federal Act and applicable State laws; and

3. Activities in areas under the jurisdiction of the Pinelands Com-
mission pursuant to N.J.S.A. 13:18A-1 et seq. shall not require a
freshwater wetlands permit, except that the discharge of dredged or
fill material shall require a permit issued under the provisions of the
Federal Act, or under an individual and general permit program
administered by the State under the provisions of the Federal Act
and applicable State laws, provided that the Pinelands Commission
may provide for more stringent regulation of activities in and around
freshwater wetland areas within its jurisdiction.

SUBCHAPTER 3. GENERAL STANDARDS FOR
GRANTING FRESHWATER WETLANDS
PERMITS

7:7A-3.1 Requirements for water-dependent activities

(a) The Department shall issue a freshwater wetlands permit only
if it finds that the regulated activity:

1. Is water-dependent or requires access to freshwater wetlands as
a central element of its basic function, and has no practicable alterna-
tive which would:

i. Not involve a freshwater wetland; or

ii. Involve a freshwater wetland, but would have a less adverse
impact on the aquatic ecosystem; and

ili. Not have other significant adverse environmental conse-
quences, that is, would not merely substitute other significant en-
vironmental consequences for those attendant on the original
proposal.

7:7A-3.2 Requirements for non-water dependent activities

(a) The Department shall issue a freshwater wetlands permit for
a non-water dependent activity only if it finds that the regulated
activity:

1. Is nonwater-dependent and has no practicable alternative which
would:

i. Not involve a freshwater wetland; or

ii. Involve a freshwater wetland but would have a less adverse
impact on the aquatic ecosystem; and
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iii. Not have other significant adverse environmental conse-
quences, that is, would not merely substitute other significant en-
vironmental consequences for those attendant on the original
proposal.

(b) It shall be a rebuttable presumption that there is a practicable
alternative to any nonwater-dependent regulated activity, which
alternative does not involve a freshwater wetland, and that such an
alternative to any regulated activity would have less of an impact
on the aquatic ecosystem.

1. An alternative shall be practicable if it is available and capable
of being carried out after taking into consideration cost, existing
technology, and logistics in light of overall project purposes.

2. An alternative shall not be excluded from consideration under
this provision merely because it includes or requires an area not
owned by the applicant which could reasonably have been or be
obtained, utilized, expanded, or managed in order to fulfill the basic
purpose of the proposed activity.

(c) In order to rebut the presumption established in (b) above, an
applicant for a freshwater wetlands permit must demonstrate all of
the following:

1. That the basic project purpose cannot reasonably be ac-
complished utilizing one or more other sites in the general region
that would avoid, or reduce, the adverse impact on an aquatic
ecosystent;

2. That the basic project purpose cannot reasonably be ac-
complished if there is a reduction in the size, scope, configuration,
or density of the project as proposed;

3. That the basic project purpose cannot reasonably be ac-
complished by any alternative designs that would avoid, or result in
less, adverse impact on an aquatic ecosystem.

4. That in cases where the applicant has rejected alternatives to
the project as proposed due to constraints such as inadequate zoning,
infrastructure, or parcel size, the applicant has made reasonable
attempts to remove or accommodate such constraints; and

5. That other uses for the site are not available for which the
applicant could obtain some reasonable return.

7:7A-3.3 Non-water dependent activities in freshwater wetlands of
exceptional resource value

(a) In order to rebut the presumption established for non-water
dependent activities (see N.J.A.C. 7:7A-3.2) when the activity will
take place in wetlands of exceptional resource value, an applicant,
in addition to complying with the provisions of NJ. A.C. 7:7A-3.2,
shall also demonstrate either:

1. That there is a compelling public need for the proposed activity
greater than the need to protect the freshwater wetland, and that the
need cannot be met by essentially similar projects in the region which
are under construction or expansion, or which have received the
necessary governmental permits and approvals; or

2. That denial of the permit would impose an extraordinary hard-
ship on the applicant brought about by circumstances peculiar to the
subject property.

7:7A-3.4 Requirements for all regulated activities

(a) In addition to the other requirements set forth in this
subchapter, the Department shall issue a permit for a regulated
activity only if the activity:

1. Will result in a minimum feasible alteration or impairment of
the aquatic ecosystem including existing contour, vegetation, fish and
wildlife resources, and aquatic circulation of the freshwater wetland
and hydrologic patterns of the watershed:

2. Will not jeopardize historic or documented habitat or the con-
tinued existence of a local population of species listed pursuant to
“The Endangered and Nongame Species Conservation Act”,
N.J.S.A. 23:2A-1 et seq., or which are listed on the Federal en-
dangered species list;

3. Will not result in the likelihood of the destruction or adverse
modification of a habitat which is determined by the Secretary of
the United States Department of the Interior or the Secretary of the
United States Department of Commerce, as appropriate, to be a
critical habitat under the ““Endangered Species Act of 19737, (16
U.S.C. §§1531 et seq.);
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4. Will not cause or contribute to a violation of any applicable
State water quality standard;

5. Will not cause or contribute to a violation of any applicable
toxic effluent standard or prohibition imposed pursuant to New
Jersey's “Water Pollution Control Act”, N.J.S.A. 58:10A-! et seq.;

6. Will not violate any requirement imposed by the United States
government to protect any marine sanctuary designated pursuant to
the “‘Marine Protection, Research and Sanctuaries Act of 1972, (33
U.S.C. §§1401 et seq.);

7. Will not cause or contribute to a significant degradation of
ground or surface waters;

8. Is in the public interest as determined pursuant to N.J.A.C.
7:7A-3.5;

9. Is necessary to realize the benefits derived from the proposed
activity; and

10. Is otherwise lawful.

7:7A-3.5 Determination of whether activity is in the public interest

(a) In determining whether a proposed activity in any freshwater
wetland is in the public interest, the Department shall consider the
following:

1. The public interest in preservation of natural resources and the
interest of the property owners in reasonable economic development;

2. The relative extent of the public and private need for the
proposed regulated activity:

3. Where there are unresolved conflicts as to resource use, the
practicability of using reasonable alternative locations and methods,
to accomplish the purpose of the proposed regulated activity;

4. The extent and permanence of the beneficial or detrimental
effects which the proposed regulated activity may have on the public
and private uses for which the property is suited;

5. The quality of the wetland which may be affected and the
amount of freshwater wetlands to be disturbed;

6. The economic value, both public and private, of the proposed
regulated activity to the general area; and

7. The ecological value of the freshwater wetlands and probable
impact on public health and fish and wildlife.

7:7A-3.6 Emergency permits

(a) The Department may issue a temporary emergency freshwater
wetlands or open water fill permit for a regulated activity only if:

1. An unacceptable threat to life or severe loss of property will
occur if an emergency permit is not granted; and

2. The anticipated threat or loss may occur before a permit can
be issued or modified under the procedures otherwise required by
the Act, this chapter, and other applicable State laws.

(b) The emergency permit shall incorporate, to the greatest extent
practicable and feasible but not inconsistent with the emergency
situation, the standards and criteria required for non-emergency regu-
lated activities and shall:

I. Be limited in duration to the time required to complete the
authorized emergency activity, not to exceed 90 days; and

2. Require the restoration of the freshwater wetland or State regu-
lated waters within this 90 day period, except that if more than the
90 days from the issuance of the emergency permit is required to
complete restoration, the emergency permit may be extended to com-
plete this restoration only.

(c) The emergency permit may be issued orally or in writing,
except that if it is issued orally, a written emergency permit shall be
issued within five days thereof.

(d) Notice of the issuance of the emergency permit shall be pub-
lished and public comments received, in accordance with the
provisions of the Federal Act and applicable State law, provided that
this notification shall be sent no later than 10 days after issuance
of the emergency permit.

(e) The emergency permit may be terminated at any time without
prior hearing upon a determination by the Department that this
action is appropriate to protect human health or the environment.

7:7A-3.7 Obtaining an emergency permit

(a) A person in need of an emergency permit shall inform the
Department by telephone as to the extent of work to be performed,
the reason for the emergency, and the location of the project. This

NEW JERSEY REGISTER, MONDAY, DECEMBER 21, 1987



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

information shall be presented to the Department in writing within
two days following the telephone request.

(b) If verbal approval is given by the Director the emergency work
may be started. The verbal approval shall be verified by the Depart-
ment in writing within three working days. Department staff shall
be kept informed by telephone (at least once per week) regarding the
situation at the site. The Department will offer guidance and instruc-
tions in performing the work.

(c¢) If verbal approval is not given, the Department may issue a
written emergency permit at any time within 15 days of the initial
request.

(d) Within 15 days of the granting of an emergency permit which
has been obtained and complied with in accordance with the Depart-
ment’s instructions, a complete freshwater wetlands or open water
fill permit application with appropriate fees and “as built” drawings
shall be submitted to the Department for review. A permit shall then
be issued by the Department authorizing the activities covered by
the emergency permit. This permit may contain conditions necessary
to compensate for any adverse impacts to the freshwater wetlands
or open waters resulting from the emergency permit or the activity.

SUBCHAPTER 4. GENERAL STANDARDS FOR
GRANTING AN OPEN WATER FILL

PERMIT

7:7A-4.1 General standards

The standards for granting or denying an open water fill permit
shall be the same as those followed by the Army Corps of Engineers
under section 404 of the Federal Act. These standards can be found
at 40 C.F.R. §§230 et seq. commonly known as the ““404(b)(1) Guide-
lines™.

SUBCHAPTER 5. TRANSITION AREAS (RESERVED)

AGENCY NOTE: The Department plans to amend this chapter
prior to July 1, 1989, the effective date of the transition area
provisions of the Act, to define a method for determining the size
of the transition area, and to list activities to be prohibited in tran-
sition areas.

SUBCHAPTER 6. TRANSITION AREA WAIVERS
(RESERVED)

AGENCY NOTE: The Department plans to amend this chapter
prior to July 1, 1989, the effective date of the transition area
provisions of the Act, to define conditions and procedures for obtain-
ing a transition area waiver.

SUBCHAPTER 7.

7:7A-7.1 Purpose

A person proposing to engage in a regulated activity in a freshwater
wetland may, prior to applying for a freshwater wetlands permit,
request from the Department a letter of interpretation to establish
whether the site of a proposed activity is located in a freshwater
wetland.

LETTERS OF INTERPRETATION

7:7A-7.2 Application for letters of interpretation

(a) Individual property owners or their agents may request in
writing a letter of interpretation to determine the presence or absence
of wetlands for a property less than one acre in size, by submitting
the following information:

1. Name of owner(s) of property, municipality, county, lot and
block number(s), name of watershed and subwatershed;

2. On an out-bound survey of the property, the topography and
soil types (from United States Department of Agriculture, Soil Con-
servation Service County Soil Survey);

3. A map of the region locating the property;

4. Photographs of the property;

5. A list of vegetative species established on the area suspected to
be wetlands; and

6. Verification that a registered notice and a complete copy of the
application has been forwarded to the clerk of the municipality and
that a registered notice has been forwarded to the environmental
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commission if any, and planning board, if any, of the muncipality
in which the determination is to be made, the planning board of the
county in which the determination is to be made, and landowners
within 200 feet of the site.

(b) A request for a letter of interpretation for properties other than
those discussed in (a) above must be in writing and contain the
following information:

. Name of owner(s) of property, municipality, county, lot and
block number(s), and project name, if any, name of the watershed
and subwatershed;

2. On an out-bound survey of the property, the topography and
soil types (from United States Department of Agriculture, Soil Con-
servation Service County Soil Survey). The locations of all soil pits
or borings, if applicable, shall be indicated on the survey and
numbered. Soil logs shall be presented with an indication of the depth
to the seasonal high water table. Soil borings must be to a depth
of three to four feet, on transects perpendicular to the wetlands
boundary, starting in the definite wetlands area and moving towards
the uplands;

3. Verification that registered notice has been forwarded to the
environmental commission (if any), and planning board of the mu-
nicipality in which the proposed regulated activity will occur, the
planning board of the county in which the proposed regulated activity
will occur, landowners within 200 feet of the site of the proposed
regulated activity, which notice may be filed concurrently with no-
tices required pursuant to N.J.S.A. 40:55D-1 et seq., describing the
proposed regulated activity and advising these parties of their op-
portunity to submit comments thereon to the Department;

4. Verification that a complete copy of the request for a letter of
interpretation, including all materials required by this subsection, has
been submitted to the clerk of the municipality in which the proposed
regulated activity will take place;

5. Vegetative species, recorded at soil boring locations, and classi-
fied using United States Fish and Wildlife Service categories (P.
Reed, 1986) as listed under “R/IND” and “NAT-IND” (Regional
and National Indicators) columns;

6. The proposed wetlands boundary, clearly indicated and labeled
on the out-bound survey. An explanation must be provided on how
this line was delineated;

7. The wetlands boundary line shall be visibly flagged and/or
staked in the field with numbered flags and referenced by matching
numbers on the out-bound survey. The flags and/or stakes are to
be set in relation to known points and landmarks so that the bound-
ary can be re-established:

8. Pictures of the wetland area;

9. Name(s) and qualifications of these person(s) who prepared the
proposed wetland boundary;

10. Written consent by the applicant to allow access to the subject
site by representatives or agents of the Department for the purpose
of conducting a site inspection or survey of the wetlands thereon;
and

1. A fee as indicated on the printed fee schedule which is available
from the Department.

(c) Within 20 days after receipt of a request for a letter of inter-
pretation, the Department may require the submission of any ad-
ditional information necessary to issue the letter of interpretation.

(d) If no additional information is requested, the Department shall
issue a letter of interpretation within 30 days after receiving the
request.

(e) If additional information is requested by the Department in
order to issue a letter of interpretation, the Department shall issue
a letter of interpretation within 45 days after receipt of the infor-
mation sufficient to declare the application complete.

(f) If a person requesting the letter has not made a reasonable good
faith effort to provide the Department with information sufficient
to make a determination, the Department shall issue a letter of
interpretation requiring the application for a freshwater wetlands
permit or transition area waiver.

(g) An agency of the State requesting a letter of interpretation shall
provide all necessary information required to make a determination
but shall not be required to pay a fee therefor.
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7:7A-7.3 Onsite inspections

(a) The Department may require an applicant for a letter of inter-
pretation to perform and submit to the Department an onsite survey
of the wetlands to determine or verify the general location of the
freshwater wetland boundary. The surveyed line shall be subject to
approval and verification by the Department.

(b) If the Department determines that onsite inspection by the
Department is necessary, the Department shall conduct an inspec-
tion, and the time specified in this subchapter for issuance of the letter
of interpretation shall be extended by 45 days.

(c) A person applying for a letter of interpretation may also submit
a report of an onsite freshwater wetlands delineation prepared by a
qualified professional using the three-parameter approach and re-
ceive within the time specified in this subchapter a letter of inter-
pretation verifying the actual freshwater wetlands area boundaries.

(d) Depending upon the specific project location and proximity to
documented hydrologic indicators, and other documentation, the
Department may issue a letter of interpretation without conducting
a site inspection. The Department may also issue a letter of inter-
pretation without a site inspection pursuant to N.J.A.C. 7:7A-7.2(h).

7:7A-7.4 Local review

The Department, in determining the presence or absence of
freshwater wetlands and the location of wetlands boundaries, shall
consider comments filed by municipal and county governments and
interested citizens. Comments filed by the clerk, environmental com-
mission and planning board of a municipality will be actively con-
sidered as part of all determinations, provided comments are filed
with the Department within 15 days after the Department’s receipt
of a request for a letter of interpretation.

7:7A-7.5 USEPA review

(a) The Department shall transmit to the USEPA a copy of any
letter of interpretation determining that the site of a proposed regu-
lated activity is not in a freshwater wetland.

(b) Any letter of interpretation which determines that the site of
a proposed regulated activity is not in a freshwater wetlands shall
be subject to review, modification, or revocation by the United States
Environmental Protection Agency.

7:7A-7.6 Effect of a letter of interpretation

A person who receives a letter of interpretation pursuant to this
subchapter shall be entitled to rely on the determination of the
Department, except as provided in. NJ.A.C. 7:7A-7.5 (USEPA Re-
view), for a period of three years.

7:7A-7.7 Effect of non-issuance of a letter of interpretation within
time allotted

(a) Any person who requests a letter of interpretation pursuant
to the provisions of the Act and this chapter, and does not receive
a response from the Department within the deadlines imposed in this
subchapter, shall not be entitled to assume that the site of the
proposed activity which was the subject of the request for a letter
of interpretation is not in a freshwater wetland.

(b) A person who requests a letter of interpretation and does not
receive a response within the above deadlines may directly apply for
a freshwater wetlands permit.

SUBCHAPTER 8. GENERAL PERMITS

7:7A-8.1 Nationwide Permits adopted as Statewide General Permits

(a) All 26 United States Army Corps of Engineers Nationwide
Permits which were approved under the Federal Act as of November
13, 1986 have been considered by the Department. Nationwide Per-
mits numbers one, two, five, eight, nine, 10, 11, 19, 21, and 24 pertain
only to navigable waters of the United States or, in the case of
number 21, only to coal mines, and therefore, are not appropriate
or applicable for adoption in this chapter. Nationwide Permits
numbers four and six have been exempted from regulation under the
Act as discussed at N.J.A.C. 7:7A-2.7. Nationwide Permit numbers
seven, 13,17, 18, 23, 25 and 26 have not been adopted in this chapter
except that parts of 26 have been adopted as required by the Act
at NJ.A.C. 7:7A-8.2. Nationwide Permit numbers three, 12, 16, 21
and 22 have been proposed for adoption in N.J.A.C. 7:7A-8.2, as
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modified, as Statewide Permits numbers one to five respectively. The
following activities followed in freshwater wetlands and State regu-
lated waters under Nationwide Permits are hereby allowed under
Statewide General Permits:

1. The repair, rehabilitation, or replacement of any previously
authorized, currently serviceable structure or fill, provided such re-
pair, rehabilitation, or replacement does not result in a deviation
from the plans of the original structure or fill, and further provided
that the structure or fill has not been put to uses differing from uses
specified for it in any permit authorizing its original construction.
Minor deviations due to changes in materials or construction tech-
niques and which are necessary to make repair, rehabilitation, or
replacement are allowed;

2. Discharge of material for backfill or bedding for utility lines,
provided there is no change in preconstruction elevation and bottom
contours. Excess material must be removed to an upland disposal
area. A ‘“‘utility line” is defined as any pipe or pipeline for the
transportation of any gaseous, liquid, liquifiable, or slurry substance,
for any purpose, and any cable, line, or wire for the transmission
for any purpose of electrical energy, telephone and telegraph
messages, and radio and television communication. The activities
allowed by the Statewide General Permit shall comply with the fol-
lowing conditions:

i. The activity encompasses no more than one acre of wetlands;

it. The right-of-way for the project is no more than 20 feet wide;

iti. The project is not located in a wetland of exceptional quality;

iv. The activity is not located in a wetland designated as a Priority
Wetland by EPA;

v. Any excavation is backfilled with the original soil material to
the preexisting elevation;

vi. The area above the excavation is revegetated with native, in-
digenous species; and

vii. The activity is designed so as not to interfere with the natural
hydraulic characteristics of the wetland and subwatershed.

3. Discharge of return water from an upland, contained dredged
material disposal area provided the State has issued a site specific
or generic certification (Water Quality Certificate) under section 401
of the Federal Act. The dredging itself may also require State and
Federal permits;

4. Structures, work and discharges for the containment and clean
up of oil and hazardous substances which are subject to the National
Oil and Hazardous Substances Pollution Contingency Plan (Plan),
(40 C.F.R. Part 300), provided the Regional Response Team which
is activated under the Plan concurs with the proposed containment
and cleanup action;

5. Minor work or temporary structures repaired for the removal
for non-historic wrecked, abandoned, or disabled vessels, or the
removal of man-made obstructions to navigation. This Statewide
General Permit does not authorize maintenance dredging, stream
cleaning, shoal removal, or river bank snagging.

7:7A-8.2 New Jersey Statewide General Permits

(a) In addition to those activities set forth in N.J.A.C. 7:7A-8.1,
the activities set forth in this section are allowed under Statewide
General Permits.

(b) Regulated activities are permitted in a freshwater wetland or
in State regulated waters which are not a surface water tributary
system discharging into an inland lake, pond, river or stream,
provided:

1. The activity would not result in the loss or substantial modi-
fication of more than one acre of freshwater wetland or State regu-
lated waters;

2. The activity will not take place in a wetland of exceptional
resource value as defined in N.J.A.C. 7:7A-2.5(a)l nor in State regu-
lated waters defined as a special aquatic site in 40 C.F.R. §230.1;

3. The activity will not take place in wetlands designated as pri-
ority wetlands by the USEPA;

4. The activity is consistent with the standard conditions for all
Statewide General Permits listed in N.J.A.C. 7:7A-8.3; and

5. The Department is notified in accordance with N.J.A.C.
7:7A-8.4, and the applicant receives a written notification from the
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Department that the activity is covered by a Statewide General Per-
mit.

(c) The removal, excavation, disturbance or dredging of soil, filling
with suitable non toxic material, destruction of plant life and placing
of obstructions is permitted in ditches and swales of human construc-
tion provided the ditches or swales:

1. Are located in headwater areas;

2. Are not located in exceptional quality wetlands;

3. Are not designated as priority wetlands by the USEPA: and

4. Are undertaken in conformance with the standard conditions
for Statewide General Permits listed in N.J.A.C. 7:7A-8.3.

(d) Only one of the Statewide General Permits in (b) and (c) above
may be applied to any single property, parcel or development project.
Use of multiple Statewide General Permits on a single property,
parcel or development project shall not be allowed. For parcels of
land subdivided on or after the effective date of the Act, or for
subdivision applications submitted after June 8, 1987, only one of
each Statewide General Permit in (b) and (c) above may be approved
or applied to a project or to the pre-existing subdivision.

(e) The following activities are permitted subject to the standard
conditions for all Statewide General Permits in N.J.A.C. 7.7TA-8.3
and provided the activities are in conformance with the Federal Act:

1. Maintenance, reconstruction, or repair of roads or public util-
ities Jawfully existing prior to July 1, 1988 or permitted under the
Act and this chapter, provided that such activities do not result in
disturbance of additional freshwater wetlands or State regulated
waters upon completion of the activity;

2. Maintenance or repair of active irrigation or drainage ditches
lawfully existing prior to July 1, 1988 or permitted under the Act
and this chapter, provided that such activities do not result in dis-
turbance of additional freshwater wetlands or State regulated waters
upon completion of the activity;

3. Appurtenant improvements or additions to residential dwellings
lawfully existing prior to July 1, 1988, provided that the improve-
ments or additions require less than a cumulative surface area of 750
square feet of fill and will not result in new alterations to a freshwater
wetland or State regulated waters outside of the fill area;

4. State or Federally funded roads which:

i. Were planned and developed in accordance with the **National
Environmental Policy Act of 1969, the Federal Act, and Executive
Order Number 53 (approved October 5, 1983); and

ii. Were the subject of an application made prior to July 1, 1988
to the United States Army Corps of Engineers for an individual or
general permit under the Federal Act, provided that:

(1) Upon expiration of a permit, any application for a renewal or
modification thereof shall be made to the Department; and

(2) The Department shall not require transition areas as a con-
dition of the renewal or modification of the permit;

5. Maintenance and repair of stormwater management facilities
lawfully constructed prior to July 1, 1988 or permitted under the Act
and this chapter, provided that these activities do not result in dis-
turbance of additional freshwater wetlands or State regulated waters
upon completion of the activity; and

6. Maintenance, reconstruction, or repair of buildings or struc-
tures lawfully existing prior to July 1, 1988 or permitted under the
Act and this chapter, provided that these activities do not result in
disturbance of additional freshwater wetlands or State regulated
waters upon completion of the activity.

7:7A-8.3 Standard conditions for all Statewide General Permits

(a) All regulated activities authorized under Statewide General
Permits listed in N.J.A.C. 7:7A-8.1 and 8.2 are subject to the specific
conditions listed under each permit. Permittees wishing to conduct
activities under these general permits must comply with these con-
ditions as well as with the conditions below. In order to apply for
a Statewide General Permit, the procedures in N.J.A.C. 7:7A-8.4
must be followed.

(b) The following standard conditions must be met in order for
regulated activity to be authorized under the Statewide General Per-
mits identified in this subchapter:

1. The regulated activity shall not occur in the proximity of a
public water supply intake;
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2. The regulated activity shall not jeopardize a threatened or en-
dangered species which has been identified pursuant to “The En-
dangered and Nongame Species Conservation Act”, N.JSA.
23:2A-1 et seq., or which appear on the Federal endangered species
list, and the activity shall not destroy, jeopardize, or adversely modify
the historic or documented habitat of such species;

3. Any discharge of dredged or fill material shall consist of suitable
material free from toxic pollutants (see section 307 of the Federal
Act) in toxic amounts;

4. Any structure or fill authorized shall be properly maintained;

5. The activity will not occur in a component of either the Federal
or State Wild and Scenic River System; nor in a river officially
designated by Congress or the State Legislature as a “‘study river”
for possible inclusion in either system while the river is in an official
study status; and

6. The activity shall not adversely affect properties which are listed
or are eligible for listing on the National Register of Historic Places.
If the permittee, before or during the course of work authorized,
encounters a historic property that has not been listed or determined
eligible for listing on the National Register, but which may be eligible
for listing in the National Register, the permittee shall immediately
notify the Department and proceed as directed by the Department.

7:7A-8.4 Application for activities under Statewide General Permits

(a) A person proposing to engage in an activity covered by a
Statewide General Permit shall provide written, certified notice to
the Department and to municipal and county governments (pursuant
to the Municipal Land Use Law) at least 30 working days prior to
commencement of work.

(b) The notice shall contain:

I. A description of the proposed activity; and

2. A description of the location of the activity including county,
municipality, lot(s), block(s), and a plan of the site detailing existing
structures, wetlands boundaries and proposed structures or activities,
or both.

(c) The Department, within 30 working days of receipt of this
notification, shall notify in writing the person proposing to engage
in the activity covered by a general permit as to whether they are
covered by the Statewide General Permit, or whether an individual
permit is required for the activity. Activities began or carried out
without this written notification shall be a violation of the Statewide
General Permit, the Act and this chapter.

7:7A-8.5 Modification and review of Statewide General Permits

(a) The Department may modify a Statewide General Permit is-
sued pursuant to this subchapter by adding special conditions.

(b) The Department may rescind a Statewide General Permit and
require an application for an individual permit if the Department
finds that additional permit conditions would not be sufficient and
that special circumstances make this action necessary to insure com-
pliance with the Act, this chapter, any permit or order issued
pursuant thereto, or the Federal Act.

(c) The Department shall review the Statewide General Permits
adopted or authorized by this subchapter every five years, which
review shall include public notice and opportunity for public hearing.
Upon this review the Department shall either modify, reissue or
revoke any or all Statewide General Permits.

(d) If a Statewide General Permit is not modified or reissued
within five years of publication in the New Jersey Register, it shall
automatically expire.

SUBCHAPTER 9.

7:7A-9.1 Purpose

A pre-application conference is optional, but highly recommended.
It allows the Department to inform potential applicants of the vari-
ous procedures and policies which apply to the freshwater wetlands
and open water fill permitting process. Department staff will candidly
discuss the apparent strengths and weaknesses of the proposed permit
application at this conference, but the Department shall in no way
commit itself to approval or rejection of a proposed project as a result
of these discussions.

PRE-APPLICATION CONFERENCES
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7:7A-9.2 Request for a pre-application conference

(a) Potential applicants are encouraged to request a pre-appli-
cation conference with the Department at the earliest opportunity
following the issuance of a letter of interpretation. A request for a
pre-application conference shall be made in writing and shall include
a project description, a tax lot and block designation of the site, the
location of freshwater wetlands and State regulated waters, a copy
of the appropriate United States Soil Conservation Service map(s)
locating the project, a list of dominant vegetation types, a United
States Geological Survey quadrangle map showing the site, and
evidence that the municipality has been notified of the request.

{b) The Department shall, within 15 days of receipt of such re-
quest, schedule a pre-application conference.

7:7A-9.3 Discussion of information requirements

The Department shall candidly discuss the level of detail and areas
of emphasis which will be necessary to allow the Department to
review the application if one is submitted.

7:7A-9.4 Memorandum of record

(a) After the pre-application conference, the Department shall
prepare a written memorandum of record summarizing the discussion
of the apparent strengths and weaknesses of the proposed project,
the apparent sensitivity of the land and water features of its site, and
the level of detail and areas of emphasis necessary in the materials
that the potential applicant may be required to submit as part of the
application.

(b) The memorandum of record shall be mailed to the potential
applicant or his agent, if designated in writing, after the pre-appli-
cation conference. If the potential applicant submits an application,
a copy of the memorandum of record shall be included with the
application, and shall be included in the Department’s file on the
application.

{c) The memorandum of record shall not be construed as a de-
cision of the Department. The Department is in no way bound by
any information or statement recorded in the memorandum of re-
cord.

SUBCHAPTER 10. APPLICATION PROCEDURE

7:7A-10.1 Application contents

(a) The application for a freshwater wetland permit or open water
fill permit shall include 10 copies of the following information:

I. A completed freshwater wetlands permit or open water fill
permit application form including the names and addresses of all
owners of property adjacent to the proposed project;

2. A preliminary site plan or subdivision map of the proposed
regulated activities, or other map of the site if no preliminary site
plan or subdivision map exists;

3. A written description of the proposed regulated activity, the
total area to be modified, the total area of the freshwater wetland
or State regulated waters potentially affected, identification of the
watershed and subwatershed in which the project is located, and the
relationship of the area affected to the area of the entire freshwater
wetland or State regulated waters complex, for example, one-half acre
to be filled of a 15 acre freshwater wetland.

4. A description of the source of any fill material and method of
dredging used, if any; a description of the type, composition and
quantity of the material; the proposed method of transportation and
disposal of the material, including the type of equipment to be used:

5. The purpose and intended use of the proposed activity, includ-
ing whether it is water-dependent; a description of the uses of any
structures to be erected; and a schedule for the progress and comple-
tion of the proposed activity;

6. A list of the approvals required by other Federal, interstate,
State and local agencies for the activity, including all approvals or
denials received;

7. A vicinity map identifying the proposed activity site;

8. Verification that a registered notice has been forwarded to the
clerk, environmental commission (if any), and planning board of the
municipality in which the proposed regulated activity will occur, the
planning board, environmental commission and mosquito com-
mission of the county in which the proposed regulated activity will

(CITE 19 N.J.R. 2342)
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occur, landowners within 200 feet of the site of the proposed regu-
lated activity, and all persons who requested to be notified of
proposed regulated activities, which notice may be filed concurrently
with notices required pursuant to N.J.S.A. 40:55D-1 et seq., describ-
ing the proposed regulated activity and advising these parties of their
opportunity to submit comments thereon to the Department;

9. Verification that notice of the proposed activity has been pub-
lished in a newspaper of local circulation. For projects proposing
more than 10 acres of fill, notification shall also be published in a
newspaper of regional circulation;

10. A statement detailing any potential adverse environmenta! ef-
fects of the regulated activity and any measures necessary to mitigate
those effects, and any information necessary for the Department to
make the findings pursuant to N.J.A.C. 7:7A-3 and 4. Applicants
should review N.J.A.C. 7:7A-3 and 4 in great detail and provide all
the listed information to avoid unnecessary delays in permit pro-
cessing;

11. A fee not to exceed the cost of reviewing and processing the
application, as set forth in the fee schedule published by the Depart-
ment;

12. A description of any special aquatic sites, public use areas,
wildlife refuges, and public water supply intakes in the affected or
adjacent areas that may require special protection or preservation;

13. A list of plants and/or wildlife in the proposed development
or discharge site which may be dependent on water quality and
quantity;

14. Uses of the proposed development or discharge site which
might affect human health and welfare; and

15. A description of technologies or management practices by
which the applicant proposes to minimize adverse environmental
effects of the project.

(Note: The Department shall provide permit applicants with guid-
ance, either through the application form or on an individual basis,
regarding the level of detail of information and documentation re-
quired under this paragraph. The level of detail shall be reasonably
commensurate with the type and size of the proposed project, proxim-
ity to critical areas, and degree of environmental degradation.)

(b) The application shall also include 10 copies (including one of
reproducible quality) of a site plan, on 8% inch by 11 inch paper
(if larger than 8%z inch by 11 inch, all copies shall be folded) indicating
the following:

1. All existing structures on the lot and immediately adjacent lots;

2. Distances and dimensions of areas, structures and lots, includ-
ing freshwater wetlands and State regulated waters and mean high
water line (if appropriate), upland property, roads and utility lines;

3. The proposed work area;

4. The general site location in relation to development in the
region;

5. The scale of the plan and a north arrow;

6. The name of the person who prepared the plan and the date
of preparation; and

7. The name of the applicant and municipal lot and block number
of the project site.

(c) The application shall also include photographs showing the
project site including:

i. Location of known freshwater wetlands and State regulated
waters; and

ii. Proposed location of the regulated activity.

7:7A-10.2 Recordkeeping

Applicants shall keep records of all data used to complete permit
applications and any supplemental information submitted under
N.JLA.C. 7:7A-10.1 for a period of at least three years from the date
the application is submitted to DEP.

7:7A-10.3 Signatories to permit applications and reports

(a) All permit applications shall be signed as follows:

1. For a corporation, by a principal executive officer of at least
the level of vice president;

2. For a partnership or sole proprietorship, by a general partner
or the proprietor, respectively;

3. For a municipality, State, Federal, or other public agency, by
either a principal executive officer or ranking elected official; or
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4. By individual owners of record.

(b) All reports required by permits and other information re-
quested by the Department shall be signed by a person described in
(a) above, or by a duly authorized representative of that person. A
person is a duly authorized representative only if:

I. The authorization is made in writing by a person described in
(a) above;

2. The authorization specifies either an individual or a position
having responsibility for the overall operation of the regulated facility
or activity, such as the position of plant manager, operator of a well
or a well field, superintendent, or position of equivalent responsi-
bility. A duly authorized representative may, thus, be either a named
individual or any individual occupying a named position; and

3. The written authorization is submitted with the application to
the Department.

(c) If an authorization under (b) above is no longer accurate be-
cause a different individual or position has responsibility for the
overall operation of the facility, a new authorization satisfying the
requirements of (b) above must be submitted to the Department prior
to or together with any reports, information, or applications to be
signed by an authorized representative.

(d) Any person signing a document under (a) or (b) above shall
make the following certification:

I certify under penalty of law that I have personally examined and
am familiar with the information submitted in this document and
all attachments and that, based on my inquiry of those individuals
immediately responsible for obtaining the information, I believe that
the information is true, accurate, and complete. I am aware that there
are significant penalties for submitting false information, including
the possibility of fine and imprisonment.

SUBCHAPTER 1.

7:7A-11.1 Initial Department action

(a) Upon receipt of an application, the Department shall transmit
copies to the USEPA and other reviewing agencies and publish notice
of the application in the DEP Bulletin.

(b) Within 30 days of receipt of the application, the Department
shall review the application for completeness and make any necessary
requests for information, or declare the application complete. How-
ever, this deadline shall not apply if requests for more information
are made by the Department on the basis of comments received from
the USEPA.

(c) If additional information is required of an applicant, the De-
partment shall have 15 days after receipt of that information to
request further clarification or information, or to declare the appli-
cation complete. En such cases, the application shall not be considered
complete until all the additional information is received by the De-
partment.

1. Copies of information submitted in response to deficiency let-
ters shall, at the discretion of the Department, be distributed to the
same persons to whom copies of the initial application were dis-
tributed and to reviewing agencies who have requested such infor-
mation or who will require it in order to complete their review.

(d) Ifan application is not complete for final review within 60 days
of a request for additional information, the Department may, 30 days
after providing written notice by certified mail to the applicant,
cancel and return the application, unless the applicant can demon-
strate good cause for the delay in completing the application. If good
cause is demonstrated, a 60 day extension in which to submit the
information shall be granted.

1. All fees submitted with an application subsequently cancelled
shall be non-refundable.

2. A re-submission of a previously cancelled application shall be
accompanied by a new fee.

7:7A-11.2 USEPA review

(a) The Federal Act requires that the USEPA be notified of and
have the opportunity to comment on certain applications for a
freshwater wetlands permit or open water fill permit within “Waters
of the State’”. Permits for the following categories of activities will
require USEPA review:

REVIEW OF APPLICATIONS
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1. Discharges which may affect freshwater wetlands or State regu-
lated waters other than the one in which the discharge originates;

2. Major discharges;

3. Discharges into critical areas established under State or Federal
law including fish and wildlife sanctuaries or refuges, national and
historical monuments, wilderness areas and preserves, national and
State parks, components of State and Federal Wild and Scenic River
systems, the designated critical habitat of threatened or endangered
species, and sites identified or proposed under the National Historic
Preservation Act of 1966, 16 U.S.C. §470 et seq.;

4. General permits; and

5. Discharges known or suspected to contain toxic pollutants in
toxic amounts under Section 307(a)(1) of the Federal Act, or hazard-
ous substances in reportable quantities under section 311 of the
Federal Act.

(b) Some categories of permits may not require USEPA review.
A list of categories of permit applications for which USEPA will
require an opportunity for review will be established in a memoran-
dum of agreement as part of the State’s application for assumption
of the Federal 404 program.

(c) The Department shall provide copies of all appropriate appli-
cations to USEPA for review and comment.

(d) Within 60 days after the Department receives comment on a
complete application from USEPA, or upon receipt of notice that
comments will not be forthcoming, the Department may hold a
public hearing.

(e) The Department shall issue or deny a permit application within
90 days of receipt of comments or notice that comments will not be
forthcoming from the USEPA or within 180 days of submittal of the
application, whichever is later.

(f) The Department shall consider and give great weight to com-
ments provided by USEPA.

7:7A-11.3  Soliciting public comment

(a) The Department shall provide notice of application for a
freshwater wetlands or open water fill permit, in addition to the
notice requirements for submission of the application in NJ.A.C.
7:7A-10.1(a), in the DEP Bulletin upon receipt of the application.

(b) Copies of all freshwater wetlands or open water fill permit
applications will be available for public scrutiny by interested persons
in the offices of the Department in Trenton during normal business
hours. Local agencies to whom copies of permit applications were
submitted (see N.J.A.C. 7:7-10.1(a)) are encouraged to make a copy
of the application available for public scrutiny by interested persons
during normal work hours.

(c) The status of all permit applications shall be published in the
DEP Bulletin, and shall constitute notice to all interested persons
except those specifically provided with notice in this chapter.

7:7A-11.4 Hearings on applications

(a) Within 20 days of publication of the notice of application in
the DEP Bulletin, interested persons may request in writing that the
Department hold a public hearing on a particular application.

(b) Within 60 days after the Department receives comment on a
complete application for a permit from USEPA, or upon receipt of
notice from USEPA that no comment will be forthcoming, the De-
partment may hold a non-adversarial public hearing on the appli-
cation for a permit.

(c) The Department may issue or deny a permit without a public
hearing, unless there is a significant degree of public interest in the
application as manifested by written requests for a hearing within
20 days after the publication of notice of the permit application in
the Bulletin of the Department.

(d) If a hearing is to take place, the Department shall, within 15
days of declaring the application complete, set a date, place, and time
for the public hearing and shall so notify the applicant, in accordance
with the following:

1. The date for the hearing shall be not later than 60 days after
the Department receives comment from USEPA on the complete
application; and

2. The hearing shall be in the county wherein the freshwater
wetland or State regulated waters is located whenever practicable.
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(e) The Department shall publish a notice announcing the date,
place, and time of the public hearing in the DEP Bulletin.

(f) The applicant shall give public notice of the public hearing,
pursuant to section 7.1 of the Municipal Land Use Law (N.J.S.A.
40:55D-12), in accordance with the following:

1. Such notice shall describe the proposed regulated activity, iden-
tify its agency project number, announce the date, place, and time
of the public hearing on the application, and indicate that written
comments may be submitted to the Division of Coastal Resources
(or its successor), New Jersey Department of Environmental Protec-
tion, CN 401, Trenton, New Jersey 08625, at or within 15 days after
the public hearing;

2. If the regulated activity involves a linear facility such as a
pipeline or road, the applicant shall also give public notice by publi-
cation of a display advertisement of at least four column inches in
a newspaper of general circulation in the municipality, and to owners
of all real property within 200 feet of any above surface structure
related to the linear facility, such as a pumping station or treatment
plant; and

3. Proof of notice shall be submitted to the Department at least
three days prior to the public hearing. In cases where proof of
publication is unavailable three days prior to the hearing, the appli-
cant may submit a notarized affidavit stating that notice of the
hearing has been published, and specifying the date and newspaper
in which such notice was published.

(g) The Department shall maintain a copy of the hearing transcript
for public inspection in its Trenton Office.

(h) The applicant shall bear the cost of the hearing.

(1) The presiding official at the non-adversarial public hearing shall
have broad discretion with respect to oral and written presentations
by interested persons. This discretion shall be exercised to allow every
person the opportunity to speak, to reasonably limit the length of
individual testimony, and to ensure the maintenance of an orderly
forum. At the conclusion of statements by interested persons, the
applicant shall be afforded the opportunity to speak on the state-
ments offered by interested persons.

(j) Any interested person may submit information and comments,
in writing, concerning the application at or within 15 days after the
hearing.

7:7A-11.5 Final decisions

(a) The Department shall issue or deny a permit within 90 days
of receipt of comments, or notice that comments will not be forth-
coming, from USEPA, or within [80 days of submittal of a complete
application, whichever is later.

(b) When the State assumes the implementation of the Federal
Act, the Department shall issue or deny a permit within 180 days
of submittal of a complete application, except as may otherwise be
provided by the Federal Act.

(c) If the Department issues, denies or requests modification of
a permit, the Department shall send notice thereof to the applicant.

(d) The Department may issue a permit imposing conditions
necessary for compliance with the Act, this chapter, the Federal Act
and the Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq.

(e) Decisions by the Department shall be published in the DEP
Bulletin.

(f) The permit application review process may be extended by
mutual agreement between the applicant and the Department.

7:7A-11.6 Withdrawal, resubmission and amendment of
applications

(a) An applicant may withdraw an application at any time in the
application review process. All fees submitted with such applications
are non-returnable subsequent to the application being declared com-
plete.

(b) If an application is denied or withdrawn, the applicant may
resubmit an application for a revised project on the same site. The
resubmitted application will be treated as a new application, although
references may be made to the previously submitted application. A
new fee will not be required provided the application is resubmitted
within one year of the date of denial or withdrawal.
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(c) Permit applications may be amended at any time as part of
the permit review process. Copies of amendments and amended infor-
mation shall be distributed by the applicant to the same persons to
whom copies of the initial application were distributed. All amend-
ments to pending applications shall constitute a new submission and
may require reinitiation of the entire review process.

7:7A-11.7 Hearings and appeal

(a) An applicant for a freshwater wetlands or open water fill
permit or other affected party may request of the Commissioner an
administrative hearing on any decision to issue or deny a permit made
by the Department pursuant to the Act and this chapter. Such request
shall be submitted in writing within 30 days of the contested decision.

1. Upon receipt of such a request, the Commissioner shall refer
the matter to the Office of Administrative Law, which shall assign
an administrative law judge to conduct a hearing on the matter in
the form of a contested case hearing pursuant to the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., and the Uniform Adminis-
trative Procedure Rules, N.J.A.C. 1:1-1 et seq.

2. Within 45 days of receipt of the administrative law judge’s
decision, the Commissioner shall affirm, reject, or modify the de-
cision.

3. The Commissioner’s action shall be considered final agency
action for the purposes of the Administrative Procedure Act, and
shall be subject only to judicial review as provided in the Rules of
Court.

SUBCHAPTER 12.

7:7A-12.1 Conditions applicable to all permits

(a) The following conditions apply to all freshwater wetlands and
open water fill permits. All such conditions shall be incorporated into
the permits.

1. Duty to comply: The permittee shall comply with all conditions
of the permit. Any permit noncompliance constitutes a violation of
the Act and this chapter, and is grounds for enforcement action, for
permit termination, revocation and reissuance, or modification, or
for denial of a permit renewal application.

2. Duty to reapply: If the permittee wishes to continue an activity
regulated by the permit after the expiration date of the permit, the
permittee must apply for and obtain a new permit.

3. Duty to halt or reduce activity: It shall not be a defense for
a permittee in an enforcement action that it would have been necess-
ary to halt or reduce the permitted activity in order to maintain
compliance with the conditions of the permit.

4. Duty to mitigate: The permittee shall take all reasonable steps
to minimize or correct any adverse impact on the environment result-
ing from noncompliance with the permit. Compliance may require
mitigation as set forth in NJ.A.C. 7:7A-13.

5. Proper operation and maintenance: The permittee shall at all
times properly operate and maintain all facilities and systems of
treatment and control (and related appurtenances) which are installed
or used by the permittee to achieve compliance with the conditions
of the permit. Proper operation and maintenance includes effective
performance, adequate funding, adequate operator staffing and train-
ing, and adequate laboratory and process controls, including ap-
propriate quality assurance procedures. This provision requires the
operation of back-up or auxiliary facilities or similar systems only
when necessary to achieve compliance with the conditions of the
permit.

6. Permit actions: The permit may be modified, revoked and re-
issued, or terminated for cause. The filing of a request by the per-
mittee for a permit modification, revocation and reissuance, or ter-
mination, or a notification of planned changes or anticipated non-
compliance does not stay any permit conditions.

7. Property rights: The permit does not convey any property rights
of any sort, or any exclusive privilege.

8. Duty to provide information: The permittee shall furnish to the
Department within a reasonable time, any information which the
Department requests to determine whether cause exists for mod-
ifying, revoking and reissuing, or terminating the permit, or to de-

PERMIT CONTENTS
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termine compliance with the permit. The permittee shall also furnish
to the Department, upon request, copies of records required to be
kept by the permit.

9. Inspection and entry: The permittee shall allow the Department,
or an authorized representative, upon the presentation of credentials
and other documents as may be required by law, to:

i. Enter upon the permittee’s premises where a regulated facility
or activity is located or conducted, or where records must be kept
under the conditions of the permit;

ii. Have access to and copy, at reasonable times, any records that
must be kept under the conditions of the permit;

tit. Inspect at reasonable times any facilities, equipment (including
monitoring and control equipment), practices, or operations regu-
lated or required under the permit; and

iv. Sample or monitor at reasonable times, for the purposes of
assuring permit compliance or as otherwise authorized by the Federal
Act, by the Act, or by any rule or order issued pursuant thereto,
any substances or parameters at any location.

10. Monitoring and records requirements are as follows:

i. Samples and measurements taken for the purpose of monitoring
shall be representative of the monitored activity.

il. The permittee shall retain records of all monitoring infor-
mation, including all calibration and maintenance records and all
original strip chart recordings for continuous monitoring instrumen-
tation, copies of all reports required by the permit, and records of
all data used to complete the application for the permit, for a period
of at least three years from the date of the sample, measurement,
report or application. This period may be extended by request of the
Commissioner at any time.

iii. Records of monitoring information shall include:

(1) The date, exact place, and time of sampling or measurements;

(2) The individual(s) who performed the sampling or measure-
ments;

(3) The date(s) analyses were performed;

(4) The individual(s) who performed the analyses;

(5) The analytical techniques or methods used; and

(6) The results of such analyses.

1. Signatory requirement: All applications, reports, or infor-
mation submitted to the Department shall be signed and certified as
required in N.J.A.C. 7:7A-10.3.

12. Reporting requirements are as follows:

i. Planned changes: The permittee shall give notice to the Depart-
ment as soon as possible of any planned physical alterations or
additions to the permitted facility.

ii. Anticipated noncompliance: The permittee shall give advance
notice to the Department of any planned changes in the permitted
facility or activity which may result in noncompliance with permit
requirements.

itt. Transfers: The permit is not transferable to any person except
after notice to the Department. The Department may require modi-
fication or revocation and reissuance of the permit to change the
name of the permittee and incorporate such other requirements as
may be necessary under the Act (see N.J.A.C. 7:7A-12). In some
cases, modification or revocation and reissuance is mandatory.

iv. Monitoring reports: Monitoring results shall be reported at the
intervals specified elsewhere in the permit.

v. Compliance schedules: Reports of compliance or non-
compliance with, or any progress reports on, interim and final re-
quirements contained in any compliance schedule shall be submitted
no later than 14 days following each schedule date.

vi. Twelve hour reporting: The permittee shall report any non-
compliance which may endanger health or the environment. Any
information shall be provided orally within 12 hours from the time
the permittee becomes aware of the potentially dangerous circum-
stances. A written submission shall also be provided within five days
of the time the permittee becomes aware of the circumstances. The
written submission shall contain a description of the noncompliance
and its cause; the period of noncompliance, including exact dates and
times, and, if the noncompliance has not been corrected, the antici-
pated length of time it is expected to continue:; and steps taken or
planned to reduce, eliminate, and prevent recurrence of the non-
compliance.
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vii. Other noncompliance: The permittee shall report all instances
of noncompliance not reported pursuant to (a)l2 i, iv, v, and vi
above, at the time monitoring reports are submitted. The reports shall
contain the information listed in (a)l2 vi above.

viii. Other information: Where the permittee becomes aware that
it failed to submit any relevant facts in a permit application, or
submitted incorrect information in a permit application or in any
report to the Department, it shall promptly submit such facts or
information.

13. The permittee need not comply with the conditions of the
permit to the extent and for the duration that such noncompliance
is authorized in an emergency permit.

14. Activities are not conducted under the authority of the permit
if they are not specifically identified and authorized in the permit.

15. The permittee shall maintain the authorized work areas in
good condition and in -accordance with the requirements contained
in the permit.

16. If any applicable water quality standards are revised or modi-
fied, or if a toxic effluent standard or prohibition under section 307(a)
of the Federal Act is established for a pollutant present in the per-
mittee’s discharge and is more stringent than any limitation in the
permit, the permit shall be promptly medified, pursuant to N.J.A.C.
7:7A-12, 10 conform to the standard, limitation or prohibition.

7:7A-12.2 Establishing permit conditions

(a) In addition to conditions required in all permits (N.J.A.C.
7:7A-12.1), the Department shall establish conditions in permits, as
required on a case-by-case basis, under N.J.A.C. 7:7A-12.3 (duration
of permits) and NJ.A.C. 7:7A-12.1(a) 10 (monitoring).

(b) The Department shall also establish conditions in permits, as
required on a case-by-case basis, to provide for and assure com-
pliance with all applicable requirements of the Federal Act, the Act,
the Water Pollution Control Act, this chapter and other appropriate
rules or regulations.

I. For the purposes of this subsection, an applicable requirement
is a State statutory or regulatory requirement which takes effect prior
to final administrative disposition of a permit, or prior to the modi-
fication or revocation and reissuance of a permit, to the extent
allowed in N.J.A.C. 7:7A-12.

2. New or reissued permits, and to the extent allowed under
N.J.A.C. 7:7A-12, modified or revoked and reissued permits, shall
incorporate each of the applicable requirements referenced in
NJ.A.C. T:7A-12.1.

(c¢) In addition to the requirements in N.J.A.C. 7:7A-12.1, each
permit shall include conditions meeting the following requirements,
when applicable:

1. A specific identification and description of the authorized activi-
ty, including:

i. The name and address of the permittee and the permit appli-
cation identification number;

il. The use or purpose of the regulated activity;

iii. The type and quantity of the materials to be discharged or used
as fill;

iv. Any structures proposed to be erected; and

v. The location and boundaries of the activity site(s), including a
detailed sketch and the name and description of affected freshwater
wetland and State regulated waters, identification of the major water-
shed and subwatershed;

2. Provisions ensuring that the regulated activity will be conducted
in compliance with the environmental guidelines issued under section
404(b) (1) of the Federal Act (40 C.F.R. Part 230), the Act, and this
chapter, including conditions to ensure that the regulated activity
shall be conducted in a manner which minimizes adverse impacts
upon the physical, chemical, and biological integrity of the waters
of the United States, such as requirements for restoration or mitiga-
tion;

3. Any requirements necessary to comply with water quality stan-
dards established under applicable Federal or State law. If an appli-
cable water quality standard is promulgated after the permit is issued,
it shall be modified as provided in N.J.A.C. 7:7A-12.6;
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4. Requirements necessary to comply with any applicable toxic
effiluent standard or prohibition under section 307(a) of the Federal
Act or applicable State or local law. If an applicable toxic effluent
standard or prohibition is promulgated after the permit is issued, it
shall be modified as provided in NJ.A.C. 7.7A-12.6;

5. Applicable best management practices (BMPs) as provided in
the memorandum of agreements included in the State application for
assumption of the Federal permit program in section 404 of the
Federal Act:

6. Any conditions necessary for general permits as required under
N.JA.C. 7:7A-8:;

7. A specific date on which the permit shall automatically expire,
unless previously revoked and reissued or modified or continued, if
the authorized work has not been commenced; and

8. Reporting of monitoring results. All permits shall specify:

1. Requirements concerning the proper use, maintenance, and in-
stallation, when appropriate, of monitoring equipment or methods
(including biological monitoring methods when appropriate);

2. Required monitoring including type, intervals, and frequency
sufficient to yield data which are representative of the monitored
activity including, when appropriate, continuous monitoring; and

3. Applicable reporting requirements based upon the impact of the
regulated activity.

(d) All permit conditions shall be incorporated either expressly or
by reference. If incorporated by reference, a specific citation to the
applicable rules or regulations or requirements shall be given in the
permit.

7:7A-12.3 Duration of permits

(a) Freshwater wetlands and open water fill permits shall be effec-
tive for a fixed term not to exceed five years.

(b) The term of a permit shall not be extended beyond the maxi-
mum duration specified in this section.

7:7A-12.4  Effect of a permit

(a) Compliance with a permit during its term constitutes com-
pliance, for purpose of enforcement, with sections 301, 307, and 403
of the Federal Act, with the Act, and with this chapter. However,
a permit may be modified, revoked and reissued, or terminated
during its term for cause as set forth in this subchapter.

(b) The issuance of a permit does not convey property rights of
any sort, or any exclusive privilege.

7:7A-12.5 Transfer of permits

A permit may be transferred by the permittee to a new owner or
operator only if the permit has been modified or revoked and reissued
under this subchapter, or a minor modification made under N.J.A.C.
7:7A-12.9 to identify the new permittee and incorporate such other
requirements as may be necessary under the Federal Act, this chapter,
or any permit or order issued pursuant thereto.

7:7A-12.6 Modification or revocation and reissuance of permits

(a) When the Department receives any information (for example,
through a site inspection, through submission of information by the
permittee as required by a permit, through a request for modification
or revocation and reissuance, or through a review of the permit file),
the Department may determine whether one or more of the causes
for modification or revocation and reissuance listed in N.J.A.C.
7:7A-12.7 and 12.8 exist. If cause exists, the Department may modify
or revoke and reissue the permit accordingly, subject to the limi-
tations of (d) below, and may request an updated application, if
necessary.

(b) If cause does not exist under this subchapter, the Department
shall not modify or revoke and reissue the permit.

(¢) If a permit modification satisfies the criteria in N.J.A.C.
7:7A-12.9 for “minor modifications”, the permit may be modified.

(d) When a permit is modified, only the conditions subject to
modification are reopened. If a permit is revoked and reissued, the
entire permit is reopened and subject to revision, and public hearings
and comments, and the permit may be reissued for a new term.
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7:7A-12.7 Causes for modification, but not revocation and
reissuance

(a) The following are causes for modification, but not for revo-
cation and reissuance of permits. The following may only be causes
for revocation and reissuance as well as modification when the per-
mittee requests or agrees.

1. Material and substantial alterations or additions proposed to
the permitted facility or activity after permit issuance which justify
the application of permit conditions that are different or absent from
the existing permit.

2. Permits may be modified during their terms if the Department
receives information which was not available at the time of permit
issuance (other than revised regulations, guidance, or test methods)
which would have justified the application of different permit con-
ditions at the time of issuance. (For general permits, see N.J.A.C.
7:7A-8.5.) This cause shall include any information indicating that
cumulative effects on the environment are unacceptable.

3. The standards or regulations on which the permit was based
have been changed by promulgation of amended standards or regu-
lations, or by judicial decision after the permit was issued. Permits
may be modified during their terms for this cause only as follows:

i. For promulgation of amended standards or regulations, when:

(1) The permit condition requested to be modified was based on
a USEPA or Department approved or promulgated water quality
standard; and

(2) The Department or USEPA has revised, withdrawn, or modi-
fied that portion of the rule or regulation on which the permit
condition was based, or has approved a State action with regard to
a water quality standard on which the permit condition was based;
and

(3) A permittee requests modification in accordance with this
chapter within 90 days after Federal Register or New Jersey Register
notice of the action on which the request is based.

it. For judicial decisions, a court of competent jurisdiction has
remanded and stayed USEPA or the Department promulgated stan-
dards, if the remand and stay concern that portion of the standards
on which the permit condition was based, and a request is filed by
the permittee in accordance with this chapter within 90 days of
judicial remand.

7:7A-12.8 Causes for modification or revocation and reissuance

(a) Cause exists to modify or, alternatively, revoke and reissue a
permit when:

. Cause exists for termination under N.J.A.C. 7:7A-14.10 (ter-
mination of permits), and the Department determines that modi-
fication or revocation and reissuance is more appropriate under the
circumstances; or

2. The Department has recetved notification, as required under
N.J.A.C. 7:7A-12.5, of a proposed transfer of the permit.

7:7A-12.9 Minor modifications of permits

(a) Upon the consent of the permittee, the Department may mod-
ify a permit to make the minor corrections or allowances for changes
in the permitted activity listed in this section, without following the
procedures of N.J.A.C. 7:7A-12.6. Any permit modification not pro-
cessed as a minor modification under this section must be made for
cause and must follow the modification procedures in NJ.A.C.
7:7TA-12.6.

(b) Minor modifications may only:

1. Correct typographical errors;

2. Require more frequent monitoring or reporting by the per-
mittee;

3. Change an interim compliance date in a schedule of compliance,
provided the new date is not more than 120 afier the date specified
in the existing permit and does not interfere with attainment of the
final compliance date requirement;

4. Allow for a change in ownership or operational control of a
facility where the Department determines that no other change in
the permit is necessary, provided that a written agreement containing
a date for transfer of permit responsibility, coverage, and liability
between the current and new permittees has been submitted to the
Department; and
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5. Extend the term of a permit, so long as the modification does
not extend the term of the permit beond five years from its original
effective date.

SUBCHAPTER 13. MITIGATION

7:7A-13.1 Mitigation goals

(a) The Department shall require as a condition of a freshwater
wetlands permit that all appropriate measures have been carried out
to mitigate adverse environmental impacts, restore vegetation, habi-
tats, and land and water features, prevent sedimentation and erosion,
minimize the area of freshwater wetland disturbance and insure com-
pliance with the Federal Act and implementing regulations.

(b) The Department shall require the creation or restoration of an
area of freshwater wetlands of equal ecological value to those which
will be lost as a result of a violation of the Act and this chapter or
as a result of the granting of a permit pursuant to the Act and this
chapter, and shall determine whether the creation or restoration of
freshwater wetlands is conducted onsite or offsite.

(c) The Department shall not consider a mitigation proposal in
determining whether a project should be awarded a permit but shall
require mitigation as a condition of any permit found to be accep-
table under the criteria listed in N.J.A.C. 7:7A-3.

(d) The Department’s evaluation of a proposal to create or restore
an area of freshwater wetlands shall be conducted as appropriate,
in consultation with USEPA.

(e) If the Department determines that the creation or restoration
of freshwater wetlands onsite is not feasible, the Department, in
consultation with USEPA, may consider approving the creation of
freshwater wetlands or the restoration of degraded freshwater
wetlands offsite within the same watershed, on private property, with
the restriction that no future development be permitted on these
wetlands, or that a contribution to the Wetlands Mitigation Bank
be made.

(f) The applicant may also donate land as part or all of the con-
tribution to the Wetlands Mitigation Bank if the Wetlands Mitigation
Council determines that the donated land has potential to be a
valuable component of the freshwater wetlands ecosystem. The De-
partment shall permit the donation of land as part or all of the
contribution to the Wetlands Mitigation Bank only after determining
that all alternatives to the donation are not practicable or feasible
or would be of less long-term environmental benefit.

7:7A-13.2 Wetland mitigation options

(a) When a permit allows the disturbance or loss of wetlands by
filling or other means, or when mitigation is required as a result of
a violation, this disturbance or loss must be compensated for by the
creation or restoration of an area of wetlands at least twice the size
of the surface area disturbed, or as specified below at (d), (e), and
(f), unless the applicant can prove through the use of productivity
models or other similar studies, that by restoring or creating a lesser
area, there will be a replacement of wetlands of equal ecological
value. Mitigation must be performed prior to or concurrent with
activities that will permanently disturb wetlands and immediately
after activities that will temporarily disturb wetlands. The intent of
this section is to assure that mitigation projects are carried out to
create an area of equal ecological value and function in the same
watershed of the wetland which is destroyed.

(b) Where the Department permits mitigation on less than a 2:1
basis, frequent monitoring will be required by the permittee. In such
cases, the Department will require additional mitigation or further
remedial action when a net loss of equal ecological value is indicated.
Under no circumstances shall the mitigation area be smaller than the
disturbed area. Creation of wetlands from other existing climax habi-
tats is discouraged.

(¢) The Department distinguishes between four categories of
mitigation as follows:

1. Restoration, which means physical actions taken to recreate
wetland characteristics, functions, and habitat previously existing on
a wetland site which have been disturbed by activity which is tempor-
ary in nature, that is, less than six months.

2. Creation, which means physical actions taken to establish
wetland characteristics, habitat and functions on a non-wetland site
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or on a site which has been filled or otherwise disturbed for more
than six months.

3. Enhancement, which means physical actions taken to improve
the characteristics, habitat and functions of an existing degraded
wetland area such that the enhanced wetland will function similarity
to a natural and undisturbed wetland.

4. Contributions to the Wetland Mitigation Bank, which means
the contribution of moneys in an amount equivalent to:

i. The cost of purchasing an area which was historically a
freshwater wetland but which has been legally filled, and restoring
that area to a functional freshwater wetland, resulting in preservation
of freshwater wetlands of equal ecological value to those which are
being lost;

ii. The cost of purchasing an area which was historically an up-
land, and creating freshwater wetlands or equal ecological value to
those which are being lost, and preserving the created wetland: or

iil. In lieu of moneys, donating land as part or all of the contribu-
tion if the Wetlands Mitigation Council determines that the donated
land has potential to be a valuable component of the freshwater
wetlands ecosystem. The Department in consultation with USEPA
shall permit the donation of land as part or all of the contribution
to the Wetlands Mitigation Bank only after determining that all
alternatives to the donation are not practicable or feasible.

(e) Wetland creation shall be considered under the following cir-
cumstances:

i. When a permit is approved pursuant to N.J.A.C. 7:7A-11, crea-
tion shall be at a ratio of 2:1; and

ii. As a resolution of a violation pursuant to N.J.A.C. 7:7A-14,
creation shall be at a ratio of 2:1.

(f) Wetland enhancement shall be considered under the following
circumstances:

i. When a permit is approved pursuant to N.JA.C. 7:7A-11,
wetland enhancement shall be at a ratio of 7:1.

(d) Wetland restoration shall be considered as an acceptable
mitigation technique under the following circumstances:

1. As resolution of a violation when a penalty is paid pursuant to
N.J.A.C. 7:7A-14, and the extent of the wetland disturbance is less
than one acre, restoration shall be at a ratio of 1:1;

ii. When a permit has been approved pursuant to N.J.A.C.
7:7A-11, restoration shall be at a ratio of 2:1;

ili. As resolution of a violation, when a penalty is paid pursuant
to N.JA.C. 7:7A-14, and the extent of the wetland disturbance is
more than one acre, restoration shall be at a ratio of 2:1; and

tv. When a permit has been approved for a linear development
pursuant to N.J.A.C. 7:7A-11, restoration shall be at a ratio of 1:1.

7:7A-13.3 Location of mitigation sites

(a) All mitigation projects shall be carried out on-site to the maxi-
mum extent practicable.

(b) If on-site mitigation is found to be impracticable, the mitiga-
tion shall be carried out within the same watershed (subwatershed
if possible) and as close to the disturbed wetland as possible.

(¢) Ifall options within (a) and (b) above are found by the Depart-
ment to be impracticable, mitigation may be acceptable outside the
original watershed.

(d) Contributions to the Wetlands Mitigation Bank or donations
of land to the Wetlands Mitigation Bank shall be permitted only after
a permittee or violator under the Act or this chapter has demon-
strated to the Department that mitigation pursuant to (a), (b), and
(c) above is impracticable.

7:7A-13.4 Wetland mitigation proposal requirements

(a) A proposal for mitigation shall include the following infor-
mation, as appropriate:

1. A description of the size and type of mitigation project
proposed, including any proposed transition area, and how the
proposal satisfies the requirement for creation of wetlands of equal
ecological value within the same watershed;

2. Current and proposed owner(s) of the mitigation project site;

3. The language of a proposed conservation easement or deed
restriction which provides for the maintenance of the mitigation site
as a wetland in perpetuity;
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4. A maintenance plan to ensure an 85 percent survival rate of
the mitigation plantings for at least three years after planting;

5. A description of the existing and proposed vegetation on the
mitigation site including scientific names. Spacing of all plantings
must be shown along with the stock type, that is, bare root, potted,
seed, and source of the plant material;

6. A description of the existing and proposed hydrology of the site
including the elevation of adjacent surface water and the depth to
the seasonally high water table;

7. Existing soil types and proposed soil characteristics;

8. A schedule from initiation to completion of the project includ-
ing dates of excavation, planting, fertilizing (rates and type), etc.;

9. A metes and bounds description of the proposed mitigation site;
and

10. Five copies of a site plan for the mitigation project which
includes:

i. Project location within the region and in relation to adjacent
development;

il. Lot and block number and name and address of property
owner;

iii. Existing and proposed elevations and grades of the project
shown in one foot intervals; and

iv. Plan views and cross sectional views.

7:7A-13.5 Acceptability of wetlands mitigation proposals

(a) Wetlands mitigation proposals shall be reviewed by the De-
partment for acceptability. The Department will base the acceptabili-
ty determination upon the following criteria:

1. Location of the mitigation site as described under N.J.A.C.
7:7A-13.3 and in relation to adjacent development;

2. Size of the proposed mitigation project as described under
NJ.A.C. 7:7A-13.2;

3. Suitability of the selected vegetative species to survive in the
proposed environment;

4. Suitability of the monitoring program to ensure an 85 percent
survival rate of the mitigation plantings for at least three years
following initiation of the planting;

5. Suitability of the proposed substrate (soil) to support the
selected vegetative species;

6. Success of other mitigation projects within the area;

7. Proposed elevations and hydrology; and

8. Other criteria specific to the selected mitigation site.

7:7A-13.6 Wetlands Mitigation Council

(a) The Wetlands Mitigation Council shall have oversight of the
creation and implementation of the Wetlands Mitigation Bank. The
Council shall ajso:

1. Determine if land to be donated has the potential to be a
valuable component of the freshwater wetlands ecosystem;

2. Be responsible for the disbursements of funds from the
Wetlands Mitigation Bank to finance mitigation projects; and

3. Purchase land to provide areas for restoration of degraded
freshwater wetlands and to preserve freshwater wetlands and tran-
sition areas determined to be of critical importance.

(b) Donation of lands or moneys to the Wetlands Mitigation Bank
shall serve as an alternative to the creation, restoration or enhance-
ment of on-site or off-site wetlands when these alternatives are de-
termined by the Department not to be feasible.

(c) The Wetlands Mitigation Council shall not engage in resto-
ration of degraded wetlands on public lands, except those acquired
by the Bank.

(d) The Council may transfer any funds or lands restricted by
deed, easement or other appropriate means to mitigation and
freshwater wetlands conservation purposes, to a State or Federal
conservation agency that consents to the transfer, to expand or
provide for:

1. Freshwater wetlands preserves;

2. Transition areas around existing freshwater wetlands to
preserve freshwater wetland quality;

3. Future mitigation sites for freshwater wetlands restoration; or

4. Research to enhance the practice of mitigation.
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SUBCHAPTER 14. ENFORCEMENT

7:7A-14.1 Burden of proof

The burden of proof and degrees of knowledge or intent required
to establish a violation of the Act or of any permit, order, rule or
regulation promulgated pursuant thereto shall be no greater than the
burden of proof or degree of knowledge or intent which USEPA must
meet in establishing a violation of the Federal Act or implementing
regulations.

7:7A-14.2 USEPA review

The Department shall make available without restriction any infor-
mation obtained or used in the implementation of the Act to USEPA
upon a request therefor.

7:7A-14.3 Administrative order

(a) Whenever, on the basis of available information, the Com-
missioner finds a person in violation of any provision of the Act,
or of any permit, order, rule or regulation issued pursuant thereto
the Commissioner may issue an order:

|. Specifying the provision or provisions of the Act, rule, regu-
lation, permit or order which has been, or is being violated;

2. Citing the action which constituted the violation;

3. Requiring compliance with the provision or provisions violated;

4. Requiring the restoration of the freshwater wetland, State regu-
lated waters or transition area which is the site of the violation: and

5. Providing notice of the right to a hearing on the matters con-
tained in the order.

7:7A-14.4 Civil action

(a) Whenever, on the basis of available information, the Com-
missioner finds a person in violation of any provision of the Act,
or of any rule or regulation adopted, or permit or order issued,
pursuant to the Act, the Commissioner is authorized to institute a
civil action in Superior Court for appropriate relief. Such relief may
include, singly or in combination:

I. A temporary or permanent injunction;

2. Assessment of the violator for the costs of any investigation,
inspection, or monitoring survey which led to the establishment of
the violation, and for the reasonable costs of preparing and bringing
legal action under this section;

3. Assessment of the violator for any costs incurred by the State
in removing, correcting, or terminating the adverse effects upon the
freshwater wetland or State regulated waters resulting from any un-
authorized regulated activity for which legal action under this section
may have been brought;

4. Assessment against the violator for compensatory damages for
any loss or destruction of wildlife, fish or aquatic life, and for any
other actual damages caused by an unauthorized regulated activity.
Assessments under this section shall be paid to the State Treasurer
except that compensatory damages shall be paid by specific order
of the court to any persons who have been aggrieved by the un-
authorized regulated activity;

5. A requirement that the violator restore the site of the violation
to the maximum extent practicable and feasible as defined in
N.J.A.C. 7:7A-1.4. If the violator does not do so, the State may take
corrective action, and will assess the violator pursuant to this chapter.

7:7A-14.5 Civil administrative penalty

(a) Whenever, on the basis of available information, the Com-
missioner finds a person in violation of any provision of the Act,
or of any rule or regulation adopted, or permit or order issued,
pursuant to the Act, the Commissioner is authorized to assess a civil
administrative penalty of not more than $10,000.00 for each vio-
lation. Each day during which each violation continues shall con-
stitute an additional, separate, and distinct offense.

I. Any amount assessed under this section shall fall within a range
established by regulation by the Commissioner for violations of simi-
lar type, seriousness, and duration.

2. No assessment shall be levied pursuant to this section until after
the party has been notified by certified mail or personal service. The
notice shall:

i. Identify the section of the statute, regulation, or order or permit
condition violated;
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ii. Recite the facts alleged to constitute a violation;

ili. State the amount of the civil penalties to be imposed; and

iv. Affirm the right of the alleged violator to a hearing.

3. The ordered party shall have 20 days from receipt of the notice
within which to deliver to the Commissioner a written request for
a hearing. Such hearing shall be conducted pursuant to the Adminis-
trative Procedure Act, N.J.S.A. 52:14B-1 et seq. and the Uniform
Administrative Procedure Rules, NJ.A.C. 1:1-1 et seq.

4. If no hearing is requested, the notice shall become a final order
after the expiration of the 20-day period.

5. After the hearing and upon finding that a violation has oc-
curred, the Commissioner may issue a final order assessing the
amount of the fine specified in the notice.

6. Payment of the assessment is due when a final order is issued
or the notice becomes a final order.

7. The authority to levy an administrative order is in addition to
all other enforcement powers. The payment of any assessment shall
not be deemed to affect the availability of any other enforcement
powers in connection with the violation for which the assessment is
levied.

8. Any civil administrative penalty assessed under this section may
be compromised by the Commissioner upon the posting of a per-
formance bond by the violator, or upon such terms and conditions
as the Commissioner may establish by regulation.

7:7A-14.6  Civil penalty

(a) A person who violates the Act or an administrative order or
a court order issued pursuant to the Act, who fails to pay a civil
administrative assessment in full pursuant to NJ.A.C. 7.7A-14.5,
shall be subject, upon order of a court, to a civil penalty not to exceed
$10,000.00 per day of such violation. Each day during which the
violation continues shall constitute an additional, separate, and dis-
tinct offense.

(b) Any civil penalty imposed pursuant to this section may be
collected with costs in a summary proceeding pursuant to the penalty
enforcement law, N.J.S.A. 2A:58-1 et seq. The Superior Court shall
have jurisdiction to enforce the penalty enforcement law in conjunc-
tion with the Act and this chapter.

7:7A-14.7 Criminal action

(a} A person who willfully or negligently violates the Act, or any
regulation or order issued pursuant thereto, shall be guilty, upon
conviction, of a crime of the fourth degree and shall be subject to
a fine of not less than $2,500.00 nor more than $25,000.00 per day
of violation.

(b) A second offense under this subsection shall subject the vio-
lator to a fine of not less than $5,000.00 nor more than $50,000.00
per day of violation.

(c) A person who knowingly makes a false statement, represen-
tation, or certification in any application, record, or other document
filed or required to be maintained under the Act, or under any permit,
order or rule issued pursuant to the Act, or who falsifies, tampers
with or knowingly renders inaccurate, any monitoring device or
method required to be maintained pursuant to the Act or any order
or rule issued pursuant thereto, shall, upon conviction, be subject
to a fine of not more than $10,000.00.

7:7A-14.8 Notice of violation recorded on deed to property

In addition to the penalties prescribed in this subchapter, a notice
of violation of the Act shall be recorded on the deed of the property
wherein the violation occurred, on order of the Commissioner, by
the clerk or register of deeds and mortgages of the county wherein
the affected property is located and with the clerk of the Superior
Court and shall remain attached thereto until such time as the vio-
lation has been remedied and the Commissioner orders the notice
of violation removed.

7:7A-14.9 ““After the fact” permit

(a) If the violation is one in which the Department has determined
that the restoration of the site to its previolation condition would
increase the harm to the freshwater wetland or State regulated waters
or its ecology, the Department may issue an “after the fact” permit
for the regulated activity that has already occurred.
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(b) An “‘after the fact” permit shall only be issued when:

1. Assessment against the violator for costs or damages enumer-
ated in N.J.A.C. 7:7A-14.4 has made;

2. The creation or restoration of freshwater wetlands or State
regulated waters resources at another site has been required of the
violator;

3. An opportunity has been afforded for public hearing and com-
ment; and

4. The reasons for the issuance of the “‘after the fact” permit are
published in the New Jersey Register and in a newspaper of general
circulation in the geographic area of the violation.

(c) Any person violating an “after the fact” permit issued pursuant
to this section shall be subject to the provisions of this subchapter.

7:7A-14.10 Termination of permits

(a) The following are causes for terminating a permit during its
term, or for denying a permit renewal application:

1. Noncompliance by the permittee with any condition of the
permit; or

2. The permittee’s failure in the application or during the permit
issuance process to disclose fully all relevant facts, or the permittee’s
misrepresentation of any relevant facts at any time.

(b) Prior to the termination, the Department shall furnish written
notice to the permittee by certified mail. The notice shall provide 10
days within which the permittee shall either remedy the violations,
or offer a plan as to how, within 90 days, the violations will be
remedied.

(c) If the above requirements have not been met, the permit shall
be terminated. The regulated activity shall then cease and the vio-
lations shall be remedied. Once the violations are remedied, the
permittee may apply for a new permit, following the application
procedures in this chapter.

3. Should a permit be terminated, the permittee shall restore the
site to its pre-activity condition to the maximum extent practicable
and feasible and otherwise compensate for any loss in resource value
through mitigation. This restoration shall be accomplished within 90
days unless the Department authorizes in writing a longer period of
time.

(d) A permittee may appeal termination of a permit according to
the provisions of N.J.A.C. 7:7A-11.7 only if the regulated activity
has ceased.

(e) To appeal termination of a permit, the permittee shall cease
the regulated activity and follow the appeals procedure in N.J.A.C.
7:7A-11.7.

7:7A-14.11 Remedies not exclusive
Recourse to any of the remedies available in this subchapter shall
not preclude recourse to any of the other remedies therein.

(a)
DIVISION OF HAZARDOUS WASTE MANAGEMENT

Hazardous Waste Management:
Financial Assurance for Closure and Post-Closure

Proposed Amendments: N.J.A.C. 7:14A-5.12 and
7:26-1.4,9.8,9.9,9.10, 9.11, 9.13, Appendix A, and
12.3

Authority: N.J.S.A. 13:1E-6.

DEP Docket Number: 064-87-11.

Proposal Number: PRN 1987-534.

Submit comments by January 20, 1988 to:
Marlen Dooley
New Jersey Department of Environmental Protection
Office of Regulatory Services
CN 402
Trenton, New Jersey 08625

The agency proposal follows:
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Summary

The New Jersey Department of Environmental Protection (“‘Depart-
ment’’) proposes several amendments to the New Jersey Hazardous Waste
Management Regulations, N.J.A.C. 7:26. The proposed amendments
make the State’s hazardous waste management rules equivalent to the
corresponding Federal regulations. The proposed amendments to
N.J.A.C. 7:26-9.8, 9.9, 9.10, 9.11, 9.13, Appendix A, 12.3 and N.J.A.C.
7:14A-5.12 reflect revisions to regulations promulgated pursuant to the
Resource Conservation and Recovery Act, 40 CFR Parts 264 and 265,
which were published as a final rule by the United States Environmental
Protection Agency (USEPA) on May 2, 1986 (see 51 Federal Register
16422).

The proposed amendment to N.J.A.C. 7:14A-5.12 will define the terms
“plugging and abandonment plan’ and “‘current plugging cost estimate””.
This proposed amendment will also require owners or operators. to
provide a written cost estimate for plugging and abandonment of hazard-
ous waste injection wells.

The proposed amendment to N.J.A.C. 7:26-1.4 will add the definitions
of ““active Jife”", ““final closure™, ““hazardous waste management unit’ and
“partial closure” to the existing list of definitions.

The proposed amendment to N.J.A.C. 7:26-9.8 addresses additional
closure requirements, incorporates specific technical closure require-
ments, and makes explicit the level of detail that must go into the closure
plan. For example, the owner or operator must include in the plan an
estimate of the maximum inventory of wastes in storage or being treated
at any given time during the active life of the facility and a detailed
description of the activities necessary during partial and final closures,
such as ground water monitoring, leachate collection and run-on and run-
off control, to ensure that closure requirements are satisfied. This
proposed amendment will establish timeframes during which owners and
operators are required to complete closure activities. Certification of
closure from the owner or operator and an independent registered pro-
fessional engineer is also required.

The proposed amendment to N.J.A.C. 7:26-9.9 requires owners and
operators of hazardous waste management units to have post-closure
plans. Owners and operators with approved post-closure plans must
submit a written request to the Department to authorize a change to the
approved post-closure plan. In addition, the owner or operator of a
surface impoundment who is not presently required to prepare a con-
tingent post-closure plan shall submit a post-closure plan to the Depart-
ment for approval within 90 days of the determination that the unit must
be closed as if it were a landfill. The owner or operator shall also submit
a modified post-closure plan no later than 60 days after the Department’s
request, or no later than 90 days if the unit is a surface impoundment
and the owner was not previously required to prepare a contingent post-
closure plan.

The Department also proposes to require owners and operators to
estimate the year of closure. Owners and operators will be given deadlines
for filing records pertaining to closure after closure of each hazardous
waste management unit. In addition, owners, operators, or subsequent
owners wishing to remove waste and residues, the liner and all con-
taminated underlying and surrounding soil, will be required to request
a modification of the post-closure plan.

The proposed amendments to N.J.A.C. 7:26-9.10 and 9.11, will require
owners or operators to prepare a detailed written cost estimate of closure
and post-closure costs. The closure and post-closure cost estimates must
be based on the costs to the owner or operator of hiring a third party
to perform closure or post-closure activities. This will ensure that ade-
quate funds are available to cover the costs of closure and post-closure
in the event that the owner or operator fails to perform and closure and
post-closure must be performed by a third party. The closure cost estimate
may not incorporate any salvage value for wastes, equipment, structures,
or land. It should not be assumed that the hazardous waste will be
saleable or that a third party will take the hazardous waste at no charge
at closure. Therefore, an owner or operator may not incorporate into
the closure cost estimate a zero cost for handling hazardous wastes with
potential value. The Department also proposes to require owners or
operators to revise their cost estimates for closure and post-closure within
60 days prior to the anniversary date of preparation of the first cost
estimate. This will ensure an accurate cost estimate. Furthermore, the
owner or operator must revise the closure and post-closure cost estimates
if a change in the closure or post-closure plan increases the cost of closure.
The revised closure and post-closure cost estimate must be submitted
within 30 days after the amended closure and post-closure plan. The
proposed amendments to N.J.A.C. 7:26-9.10 and 9.11 will also allow an
owner or operator to request reimbursements for partial or final closure
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only if the remaining balance of the trust fund or face amount of the
insurance policy is sufficient to cover the maximum costs of closing the
facility over its remaining operating life. The Department will instruct
the trustee to make reimbursements for partial or final closure in those
amounts as specified in writing if the closure is in accordance with the
approved closure plan. The Department will withhold reimbursements
if the maximum cost of closure over the remaining life of the facility will
be greater than the value of the trust fund or face amount of the insurance
policy. In addition, if the reimbursement request is denied, the Depart-
ment will provide the owner or operator with a detailed written statement
of reasons for the denial.

The Department also proposes to amend the financial assurance re-
quirements for closure and post-closure. The surety becomes liable in the
event the owner or operator fails to fund the standby trust fund after
an order to begin closure or post-closure issued by the Department
becomes final or within 15 days after a court of competent jurisdiction
issues an order to begin final closure. In addition, a surety will become
liable on a bond and the Department may draw on a letter of credit when
an order to begin closure or post-closure issued by the Department
becomes final or within 15 days after a court of competent jurisdiction
issues an order to begin final closure. The proposed amendment will
clarify that judicial review of a final administrative action is not required
before the surety becomes liable or the Department can draw on the letter
of credit.

Within 60 days after receiving certifications from the owner or operator
and an independent registered professional engineer that closure or post-
closure has been completed in accordance with the approved closure or
post-closure plan, the Department will notify the owner or operator that
they are no longer required to maintain financial assurance for closure
or post-closure for that unit. However, the owner or operator must
maintain financial assurance if the Department has reason to believe that
post-closure care has not been in accordance with the approved plan. The
Department shall provide the owner or operator with a detailed written
statement of any reasons it has to believe that closure or post-closure
care has not been performed in accordance with the approved plans.

The proposed amendment to N.J.A.C. 7:26-9.13 will require the owner
or operator to provide liability coverage as required until the certification
of final closure is received by the Department and the owner or operator
is notified in writing that they are released from this obligation.

The proposed amendment to N.J.A.C. 7:26-9 Appendix A(b) “Wording
of Instruments™ will provide that the bond contain a paragraph stating
that the Principal is responsible for funding the standby trust fund within
15 days after an order to begin closure and/or post-closure issued by the
Department becomes final or within 15 days after a court of competent
jurisdiction issues an order. The proposed amendment to N.J.A.C. 7:26-9
Appendix A(c) will provide that the surety bond guaranteeing per-
formance of closure or post-closure will include language stating that the
Principal will perform final closure and/or post-closure or fund the
standby trust within 15 days after an administrative order becomes final
or within 15 days after a court issues an order. [n addition, the proposed
amendment to N.J.A.C. 7:26-9 Appendix A(f) will require a certification
that the firm is the owner or operator of an underground injection control
(UIC) facility for which plugging and abandonment are required. A
current closure cost estimate for each UIC facility is also required.

The proposed amendment to N.J.A.C. 7:26-12.3 will require new own-
ers or operators of hazardous waste facilities to demonstrate compliance
with NJ.A.C. 7:26-9.10 through 9.14 within six months of the date of
change of ownership or operational control. This proposed amendment
to this rule supersedes that published in the November 2, 1987 New Jersey
Register at 19 N.J.R. 1936(a).

Social Impact

The proposed amendment to NJ.A.C. 7:26-1.4 will improve com-
munication between the Department and the regulated community by
identifying and defining additional terms. The proposed amendment to
N.J.A.C. 7:26-9.8 will require specific technical closure requirements and
will ensure that owners and operators of hazardous waste facilities comply
with general closure requirements. The proposed amendment to N.J.A.C.
7:26-9.9 will require the submission of information needed to identify the
activities being carried on after ciosure of each hazardous waste manage-
ment unit. Modifications to the post-closure plan must be in writing to
the Department and are subject to the approval of the Department. This
proposed amendment is expected to ensure any change in the facility
design or routine operation will be consistent with the post-closure plan.
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The proposed amendments will also require the owner or operator to
clarify that closure and post-closure was performed in accordance with
the closure and post-closure plan.

The proposed amendments to N.J.A.C. 7:26-9.8, 9.10, 9.11, 12.3 and
NJ.A.C. 7:14A-5.12 will make the State rules consistent with the Federal
regulations. The proposed amendments will require detailed cost esti-
mates to support the detailed activities in the closure and post-closure
plans. In addition, these proposed amendments will ensure that adequate
funds are available to cover the costs of closure and post-closure in the
event the owner or operator fails to perform.

Economic Impact

The proposed amendments will not have a significant economic impact.
The proposed amendments to N.J.A.C. 7:26-9.8, 9.9, 9.10, 9.11, 12.3 and
N.J.A.C. 7:14A-5.12 will clarify existing requirements that pertain to
closure and post-closure. There will be a slight increase in administrative
costs for the regulated community. The proposed amendments will re-
quire more detailed and more frequent estimates of closure and post-
closure costs. This may result in a positive economic impact because
owners or operators can use the detailed cost estimate as a budget during
closure.

Environmental Impact

The proposed amendments at N.J.A.C. 7:26-9.8, 9.9, 9.10, 9.11, 9.13,
Appendix A, 12.3 and N.J.A.C. 7:14A-5.12 will promote the intent of
the regulatory requirements for safe closure and post-closure and will
ensure that closure and post-closure will be performed in a manner that
will protect human health and the environment. The added requirements
will ensure that hazardous waste is adequately handled at closure and
post-closure and that sufficient funds will be available to cover the costs.

Regulatory Flexibility Statement

In accordance with the New Jersey Regulatory Flexibility Act, P.L.
1986, c.169, the Department has determined that the proposed amend-
ments will have a minimal impact on small businesses. The State must
adopt these rules in order to retain authorization of its hazardous waste
program. These rules are equivalent to existing Federal regulations. The
proposed amendments are intended to clarify the Department’s existing
requirements pertaining to closure and post-closure. The regulated com-
munity should already be in compliance with those Federal regulations.

Full text of the proposal follows (additions indicated in boldface
thus; deletions shown in brackets [thus]).

7:14A-5.12 Requirements for wells injecting hazardous waste

(a)-(c) (No change.)

(d) When used in this section “plugging and abandonment plan”’ shall
mean the plan for plugging and abandonment prepared in accordance
with the requirements of (e) below.

(e) A cost estimate for plugging and abandonment shall be prepared
as follows:

1. The owner or operator shall prepare a written cost estimate, in
current dollars, of the cost of plugging the injection well in accordance
with the plugging and abandonment plan as specified in N.J.A.C.
7:14A-5.10(a)6. The plugging and abandonment cost estimate shall
equal the cost of plugging and abandonment at the point in the facility’s
operating life when the extent and manner of its operation would make
plugging and abandonment the most expensive, as indicated by its
plugging and abandonment plan.

2. The owner or operator shall adjust the plugging and abandonment
cost estimate for inflation within 30 days after each anniversary of the
date on which the first plugging and abandonment cost estimate was
prepared. The adjustment shall be made as specified in (e)2i and ii
below, using an inflation factor derived from the annual Oil and Gas
Field Equipment Cost Index, which appears in the Survey of Current
Business, issued monthly by the United States Department of Com-
merce, Bureau of Economic Analysis. The inflation factor is the result
of dividing the latest published annual Index by the Index for the
previous year.

i. The first adjustment is made by multiplying the plugging and
abandonment cost estimate by the inflation factor. The result is the
adjusted plugging and abandonment cost estimate.

ii. Subsequent adjustments are made by multiplying the latest ad-
justed plugging and abandonment cost estimate by the latest inflation
factor.
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3. Théowner or operator shall revise the plugging and abandonment
plan when the cost of plugging and abandonment incr . The revised
plugging and abandonment cost estimate shall be adjusted for inflation
as specified in (e)2 above.

4. During the operating life of the facility, the owner or operator
shall keep at the facility the latest plugging and abandonment cost
estimate prepared in accordance with (e)1 and 3 above, and, when this
estimate has been adjusted in accordance with (e)2 above, the latest
adjusted plugging and abandonment cost estimate.

7:26-1.4 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Active life” means the period from the initial receipt of hazardous
waste at a hazardous waste facility until the Department receives
certification of final closure.

“Final closure” means the closure of all hazardous waste manage-
ment units at a hazardous waste facility in accordance with all appli-
cable closure requirements so that hazardous waste management ac-
tivities under N.J.A.C. 7:26-9.1 through 9.13 are no longer conducted
at the facility.

“Hazardous waste management unit”” means a contiguous area of
land on or in which hazardous waste is placed, or the largest area in
which there is a significant likelihood of mixing hazardous waste consti-
tuents in the same area. Examples of hazardous waste management
units include a surface impoundment, a land treatment area, a landfill
cell, an incinerator, a tank and its associated piping and underlying
containment system, and a container storage area. A container alone
does not constitute a unit; the unit includes the containers and the land
or pad upon which they are placed.

“Partial closure” means the closure of a hazardous waste manage-
ment unit in accordance with the applicable closure requirements of
N.J.A.C. 7:26-9.1 through 9.13 at a hazardous waste facility that
contains other active hazardous waste management units. For example,
partial closure of a hazardous waste facility may include the closure
of a tank (including its associated piping and underlying containment
systems), landfill cell, surface impoundment, or other hazardous waste
management unit, while other units of the same hazardous waste facility
continue to operate.

7:26-9.8 General closure requirements

(a)-(b) (No change.)

(c) The owner or operator shall have a written closure plan. The
owner or operator shall keep a copy of the closure plan and all
revisions to the plan at the facility until closure is completed in
accordance with [subsection 9.8(1)](m) below.

(d) (No change.)

(e) The closure plan shall identify the steps necessary to completely
or partially close the facility at any point during and at the end of
its intended operating life. The closure plan shall include at least:

1. A description of:

;. How and when each hazardous waste management unit at the
facility will be partially closed, if applicable, and ultimately closed
in accordance with (b) above;

2. An estimate of the maximum inventory of wastes in storage or
[in treatment] being treated at any given time during the active life
of the facility, and a detailed description of the method to be used during
partial and final closure including, but not limited to, methods for
removing, transporting, treating, storing, or disposing of all hazardous
wastes, and identification of the type(s) of off-site hazardous waste
management units to be used, if applicable;

3. A detailed description of the steps needed to decontaminate or
remove all residues and facility equipment during final or partial
closure [; and] including, but not limited to, procedures for cleaning
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equipment and removing contaminated soils, methods for sampling and
testing surrounding soils, and criteria for determining the extent of
decontamination required to satisfy closure requirements;

4. A detailed description of other activities necessary during the final
or partial closure period to ensure that all closure requirements are
satisfied, including, but not limited to, groundwater monitoring,
leachate collection, run-on and run-off control; and

[4.]5. A schedule for final closure of each hazardous waste manage-
ment unit and for final closure. [which shall include, as a minimum,
the anticipated date when wastes will no longer be received, the date
when completion of final closure is anticipated, and intervening mile-
stone dates which will allow tracking of progress of closure.] The
schedule must include, at a minimum, the total time required to close
each hazardous waste management unit and the time required for inter-
vening closure activities which will allow tracking of the progress of
partial and final closure. [(For example, the expected date for complet-
ing treatment or disposal of waste inventory shall be included, as well
as the planned date for storage facilities and treatment processes.)]

(f) The owner or operator may amend the plan any time during
the active life of the facility. [(The active life of the facility is that
period during which wastes are periodically received.)]

I. The owner or operator shall amend the plan any time changes
in operating plans or facility design affect the closure plan or when-
ever there is a change in the expected year of closure of the facility.
The plan must be amended within 60 days of the changes. If an
unexpected event occurs during closure, the owner or operator shall
amend the closure plan within 30 days following the unexpected event.

2. (No change.)

(g)-(j) (No change.)

(k) The demonstrations referred to in (i) and (j) above shall be made
as follows:

1. The demonstrations in (i) above shall be made at least 30 days
prior to the expiration of the 90 day period in subsection (i); and

2. The demonstration in (j) above shall be made at least 30 days prior
to the expiration of the 180-day period in subjection (j).

[(K)]) (No change in text.)

[(1) When closure is completed, the owner or operator shall submit
to the Department certification both by the owner or operator and
by an independent registered professional engineer that the facility
has been closed in accordance with the specifications in the approved
closure plan.]

(m) Within 60 days of completion of closure of each hazardous waste
management unit or facility, as applicable, the owner or operator shall
submit to the Department by registered mail the following two part
certification. If the owner or operator are not the same person, both
parties shall separately submit a certification.

1. ““I certify under penalty of law that the hazardous waste manage-
ment unit/facility has been closed in accordance with the specifications
in the closure plan approved by the Department on (date) and as
subsequently amended (date and number). I am aware that there are
significant civil and criminal penalties for submitting false information,
including fines and imprisonment.”

i. The certification required by (m)1 above shall be signed by the
highest ranking corporate, partnership, proprietor or governmental of-
ficial at the facility responsible for closure,

2. “I certify under penalty of law that I have personally examined
and am familiar with the closure plan, and that based upon my inquiry
of those individuals immediately responsible for drafting and implement-
ing the plan, [ believe that the hazardous waste management
unit/facility has been closed in accordance with the specifications in
the closure plan, approved by the Department on (date) as subsequently
amended, (date and number). I am aware that there are significant civil
and criminal penalties for submitting false information, including the
possibility of fine and/or imprisonment.

i. The certification required by (m)2 above shall be signed as follows:

(1) For a corporation, by a principal executive officer of at least the
level of vice president;

(2) For a partnership or sole proprietorship, by a general partner
or the proprietor, respectively; or

(3) For a municipality, State, Federal or other public agency, by
either a principal executive officer or ranking elected official.
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(n) Within 60 days of completion of closure of each hazardous waste
management unit or facility, as applicable, the owner or operator shall
submit to the Department by registered mail a certification by an
independent registered professional engineer stating:

1. That he or she has reviewed the approved closure plan and all
approved amendments thereto (identified by date and number) and
performed a field investigation of the closed site to verify whether the
unit or facility has been closed in accordance therewith; and

2. That in connection with the review at (n)1 above, no matters have
come to his or her attention to cause him or her to believe that the
hazardous waste management unit/facility was not closed in accordance
with the specifications in the approved closure plan and any approved
amendments thereto.

i. Documentation supporting the independent registered professional
engineer’s certification shall be furnished to the Department upon re-
quest until the Department releases the owner or operator from the
financial assurance requirements for closure under N.J.A.C.
7:26-9.10(f)8.

7:26-9.9 General post-closure care requirements

(a)-(f) (No change.)

(g) The owner or operator of a [facility subject to this section]
hazardous waste management unit [must] shall have a written post-
closure plan. The owner or operator shall keep a copy of the post-
closure plan and all revisions to the plan at the facility until the post-
closure care period begins.

(h) (No change.)

(i) For each hazardous waste management unit subject to the require-
ments of this section, [T]the post-closure plan shall identify the ac-
tivities which will be carried on after closure of each disposal unit
and the frequency of these activities and include at least:

1.-2. (No change.)

3. The name, address, and phone number of the person or office
to contact about the hazardous waste disposal unit or facility during
the post-closure period. This person or office shall keep an updated
post-closure plan during the post-closure period.

(j) The owner or operator may submit a written request to the
Department to seek approval to amend the post-closure plan at any
time during the active life of the disposal facility and, in the case
of a facility operating under a permit issued pursuant to N.J.A.C.
7:26-12.1 et seq., during the post-closure care period as well.

1.-2. (No change.)

3. If at any time the owner or operator or any subsequent owner
of land upon which a hazardous waste facility is located wishes to
remove the waste residues, the liner, if any, and all contaminated
underlying and surrounding soil, the owner or operator shall request
a modification to the post-closure plan in accordance with the applicable
requirements in N.J.A.C. 7:26-12.1 et seq. The owner or operator shall
demonstrate that the removal of hazardous waste will satisfy the criteria
of (e) above. If the owner or operator is granted a post-closure plan
modification or otherwise granted approval to conduct such removal
activities, the owner or operator may add a notification to the deed or
instrument, in accordance with (n) below, indicating removal of the
waste.

4. Owners or operators of surface impoundments not otherwise re-
quired to prepare contingent post-closure plans under N.J.A.C.
7:26-10.6(h)4i and ii shall submit a post-closure plan to the Department
within 90 days from the date that the owner or operator or Department
determines that the hazardous waste management unit shall be closed
as a landfill, subject to the requirements of N.J.A.C. 7:26-10.8(i). The
Department will approve, disapprove or modify this plan in accordance
with the procedures of N.J.A.C. 7:26-10.1 et seq.

5. The Department may request modifications to the plan under the
conditions described in (j)2 above. The owner or operator shall submit
the modified plan no later than 60 days after the Department’s request
or no later than 90 days if the unit is a surface impoundment not
previously required to prepare a contingent post-closure plan. Any
modifications requested by the Department will be approved, disap-
proved, or modified in accordance with the procedures of N.J.A.C.
7:26-10.1 et seq.
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(k) If an owner or operator is operating a hazardous waste facility
prior to the final disposition of a permit application pursuant to
N.J.A.C. 7:26-12.1 et seq., the owner or operator shall submit the
post-closure plan to the Department at least 180 days before the
owner or operator expects to begin closure.

1.-2. (No change.)

3. The date the owner or operator expects to begin closure of the
facility shall be:

i. Within 30 days after receiving the final volume of hazardous waste;
or

ii. No later than one year after the date on which the facility received
the most recent volume of hazardous waste.

(I) (No change.)

(m) Within [90] 60 days after partial or final closure is completed,
the owner or operator of a disposal facility shall submit to the local
land authority and to the Department a survey plat indicating the
location and dimensions of landfill cells or other disposal areas with
respect to permanently surveyed benchmarks. This plat shall be
prepared and certified by a professional land surveyor.

1.-3. (No change.)

(n) Requirements for notice in the deed to the property include
the following:

1. Within 60 days of certification of partial or final closure of the
hazardous waste disposal facility, [T]the owner [of the property on
which a disposal facility is located] shall record, in accordance with
State law, a notation on the deed to the facility property, or on some
other instrument which is normally examined during title search, that
will in perpetuity notify any potential purchaser of the property that:

i.-ili. (No change.)

[2. If at any time the owner or operator or any subsequent owner
of land upon which a hazardous waste facility is located removes the
waste and waste residues, the liner, if any, and all contaminated
underlying and surrounding soil, the owner or operator may add a
notification to the deed or instrument indicating the removal of the
waste. ]

2. The owner shall submit to the Department a certification, signed
by the owner, that he has recorded the notation specified in (n)1 above,
including a copy of the document in which the notation has been placed.

(o) Within 60 days of completion of post-closure of each hazardous
waste management unit or facility, as applicable, the owner or operator
shall submit to the Department by registered mail the following two
part certification. If the owner or operator are not the same person,
then both parties shall separately submit a certification.

1. “I certify under penalty of law that the hazardous waste manage-
ment unit/facility has been closed in accordance with the specifications
in the post-closure plan approved by the Department on (date) and as

bsequently amended (date and number). I am aware that there are
signficiant civil and criminal penalties for submitting false information,
including fines and imprisonment.”

i. The certification required by (o)l above shall be signed by the
highest ranking corporate, partnership, proprietor or governmental of-
ficer or official of the facility responsible for post-closure.

2. “I certify under penalty of law that I have personally examined
and am familiar with the post-closure plan, and that based upon my
inquiry of those individuals immediately responsible for drafting and
implementing the plan, I believe that the hazardous waste management
unit/facility has been closed in accordance with the specifications in
the post-closure plan, approved by the Department on (date) subsequent-
ly amended, (date and number). I am aware that there are significant
civil and criminal penalties for submitting false information, including
the possibility of fine and imprisonment.”

i. The certification required by (0)2 above shall be signed as follows:

(1) For a corporation, by a principal executive officer of at least the
level of vice president;

(2) For a partnership or sole proprietorship, by a general partner
or the proprietor, respectively; or

(3) For a municipality, State, Federal or other public agency, by
either a principal executive officer or ranking elected official.

(p) Within 60 days of completion of closure of each hazardous waste
management unit or facility, as applicable, the owner or operator shall
submit to the Department by registered mail, a certification by an
independent registered professional engineer stating:
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1. That he or she has reviewed the approved post-closure plan and
all appropriate amendments thereto (identified by date and number) and
performed a field investigation of the closed site to verify that the unit
or facility has been closed in accordance therewith; and

2. That in connection with a comparison at (p)1 above, no matters
have come to his or her attention to cause him or her to believe that
the hazardous waste management unit/facility was not closed in ac-
cordance with the specifications in the approved post-closure plan and
any approved amendment thereto.

i. Documentation supporting the independent registered professional
engineer’s certification shall be furnished to the Department upon re-
quest until the Department releases the owner or operator from the
financial assurance requirements for post-closure under N.J.A.C.
7:26-9.11(d)8.

7:26-9.10 Financial requirements for facility closure

(a) (No change.)

(b) When used in this section, the following terms have the mean-
ings given below:

1.-3. (No change.)

4. “Current plugging and abandonment cost estimate” means the
most recent estimates prepared in accordance with N.J.A.C.
7:14A-5.12(e).

[4.-6.]5.-7. (No change in text.)

(c)-(d) (No change.)

(e) The owner or operator shall comply with the provisions con-
cerning the cost estimate for facility closure:

1. The owner or operator [must] shall have a detailed written cost
estimate, in current dollars, of the cost of closing the facility in
accordance with the requirements in N.J.A.C. 7:26-9.8 [and appli-
cable closure requirements in N.J.A.C. 7:26-9.8] and applicable
closure requirements in N.J.A.C. 7:26-10 and 1 1. The estimate [must]
shall equal the cost of closure at the point in the facility’s operating
life when the extent and manner of its operation would make closure
the most expensive, as indicated by its closure plan[,] (see N.J.A.C.
7:26-9.8).

2. The closure cost estimate shall be based on the costs to the owner
or operator of hiring a third party who is neither a parent nor a
subsidiary of the owner or operator. The owner or operator may use
costs for on-site disposal if it can be demonstrated to the Department’s
satisfaction that on-site disposal capacity will exist at all times over
the active life of the facility.

i. The closure cost estimate based on hiring a third party to close
the facility shall reflect, but not be limited to:

(1) Labor costs that are calculated as specified by the New Jersey
Department of Labor at N.J.S.A. 34:11-56.25;

(2) Contingency costs to cover any unanticipated discharges or
adverse weather conditions; and

(3) Administrative costs to cover the costs of bookkeeping and taxes.

3. The closure cost estimate shall not incorporate any salvage value
that may be realized with the sale of hazardous waste, facility struc-
tures, or equipment, land, or other assets associated with the facility
at the time of partial or final closure.

4. The owner or operator shall not incorporate a zero cost for haz-
ardous wastes that might have economic value.

[2.]5. During the active life of the facility, [T]the owner or operator
[must] shall adjust the closure cost estimate for inflation within [30]
60 days [after each] prior to the anniversary [of the] date [on which]
the first closure cost estimate was prepared. The adjustment [must]
shall be made, as specified in [(e)2i and ii] (e)5i and ii below, using
an inflation factor derived from the most recent [annual] Implicit
Price Deflator for Gross National Product, as published by the U.S.
Department of Commerce in its Survey of Current Business. The
inflation factor is the result of dividing the latest published annual
Deflator by the Deflator for the previous year.

i.-il. (No change.)

[3.]6. The owner or operator [must] shall revise the closure cost
estimate whenever a change in the closure plan increases the cost of
closure. The revised closure cost estimate [must] shall be submitted
within 30 days after the Department has approved the request to amend
the closure plan and shall be adjusted for inflation, as specified in
(e)[2]5 above.
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[4.]7. The owner or operator [must] shall keep the following at
the facility during the [operating] active life of the facility: the latest
closure cost estimate prepared in accordance with (e}l and [3]6
above, and when this estimate has been adjusted in accordance with
(e)[2]5 above, the latest adjusted closure cost estimate.

(f) The owner or operator of each facility [must] shall establish
financial assurance for closure of the facility. [He must] The owner
or operator shall choose from the options, as specified in ()1 through
S below, except the option in (f)3 is not available to owners or
operators of existing facilities until they have received a permit:

1. Closure trust fund requirements are as follows:

i-ix. (No change.)

x. After beginning partial or final closure, an owner or operator
or [any other] another person authorized to [perform] conduct partial
or final closure may request reimbursement for partial or final closure
expenditures by submitting itemized bills to the Department. The
owner or operator or other person authorized to conduct closure may
request reimbursements for partial or final closure costs only if suffi-
cient funds are remaining in the trust fund to cover the maximum costs
of closing the facility over its remaining active life.

(1) Within 60 days after receiving bills for partial or final closure
activities, the Department will instruct the trustee to make reimburse-
ments in those amounts as the Department specifies in writing, if the
Department determines [whether] that the partial or final closure
expenditures are in accordance with the approved closure plan, or
otherwise justifiedf, and if so, will instruct the trustee to make reim-
bursement in such amounts as the Department specifies in writing].

(2) If the Department has reason to believe that the maximum cost
of closure over the remaining active life of the facility will be signifi-
cantly greater than the value of the trust fund, [he] the Department
may withhold reimbursements of such amounts as [he] the Depart-
ment deems prudent until [he] the Department determines, in ac-
cordance with (f)8 below, that the owner or operator is no longer
required to maintain financial assurance for final closure of the fa-
cility. If the Department does not instruct the trustee to make such
reimbursements, the Department will provide the owner or operator with
a detailed written statement of reasons.

xi. (No change.)

2. Requirements for the surety bond guaranteeing payment into
a closure trust fund are as follows:

1.-iii. (No change.)

iv. The bond [must] shall guarantee that the owner or operator
will:

(1) (No change.)

(2) Fund the standby trust fund in an amount equal to the penal
sum within 15 days after an administrative order to begin final closure
[is] issued by the Department[,] becomes final, or within 15 days after
an order to begin final closure is issued by a State or Federal court
or other court of competent jurisdiction; or

(3) (No change.)

v.-ix. {No change.)

3. Requirements for the surety bond guaranteeing performance of
closure requirements are as follows:

i.-iv. (No change.)

v. Under the terms of the bond, the surety will become liable on
the bond obligation when the owner or operator fails to perform as
guaranteed by the bond. [Following a determination that the owner
or operator has failed to perform final closure in accordance with
the approved closure plan and other permit requirements when re-
quired to do so, under the terms of the bond,] Within 15 days after
an administrative order to begin final closure issued by the Department
becomes final or within 15 days after an order to begin final closure
is issued by a State or Federal court or other court of competent
jurisdiction, the surety will perform final closure as guaranteed by
the bond, or will deposit the amount of the penal sum into the
standby trust fund.

vi.-x. (No change.)

4. The [C]elosure letter of credit requirements are as follows:

1.-vil. {No change.)

viii. [Following a determination that the owner or operator has
failed to perform final closure in accordance with the closure plan
and other permit requirements when required to do so,] Within 15
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days after an administrative order to begin final closure issued by the
Department becomes final or within 15 days after an order to begin
final closure is issued by a State or Federal court or other court of
competent jurisdiction, the Department may draw on the letter of
credit.

ix.-x. (No change.)

S. Closure insurance requirements are as follows:

i.<iv. (No change.)

v. After beginning partial or final closure, an owner or operator
or any other person authorized to [perform] conduct closure may
request reimbursement for closure expenditures by submitting
itemized bills to the Department. The owner or operator or any other
person authorized to conduct closure may request reimbursement for
partial closure only if the remaining value of the policy is sufficient
to cover the maximum costs of closing the facility over its remaining
active life.

(1) Within 60 days after receiving bills for closure activities, the
Department will instruct the insurer to make reimbursements in such
amounts as the Department specifies in writing, if the Department
determines [whether] that the partial or final closure expenditures are
in accordance with the approved closure plan or otherwise justi-
fied. [, and if so, will instruct the trustee to make reimbursement in
such amounts as the Department specifies in writing.]

(2) If the Department has reason to believe that the maximum cost
of closure over the remaining active life of the facility will be signifi-
cantly greater than the face amount of the policy, it may withhold
reimbursements of such amounts as the Department deems prudent
until the Department determines, in accordance with ()8 below, that
the owner or operator is no longer required to maintain financial
assurance for final closure of the facility. If the Department does not
instruct the insurer to make such reimbursement, the Department will
provide the owner or operator with a detailed written statement of
reasons.

vi.-x. (No change.)

6.-7. (No change.)

8. Release of the owner or operator from the requirements of [(f)
of] this subsection shall be governed by the following requirements:

. Within 60 days after receiving certifications from the owner or
operator and an independent registered professional engineer that
final closure has been [accomplished] completed in accordance with
the approved closure plan, the Department will notify the owner or
operator in writing that he is no longer required by this section to
maintain financial assurance for final closure of the [particular] fa-
cility, unless the Department has reason to believe that final closure
has not been in accordance with the approved closure plan. The
Department shall provide the owner or operator with a detailed written
statement of any such reason to believe that closure has not been in
accordance with the approved closure plan.

7:26-9.11 Financial requirements for facility post-closure care

(a)-(b) (No change.)

(c) The owner or operator shall comply with the following
provisions concerning the cost estimate for facility post-closure care:

I. The owner or operator of a facility subject to post-closure
monitoring or maintenance requirements [must] shall have a detailed
written estimate, in current dollars, of the annual cost of post-closure
monitoring and maintenance of the facility in accordance with the
applicable post-closure [regulations] rules in N.J.A.C. 7:26-10.1 and
11.1. The post-closure estimate shall be based on the costs to the owner
or operator of hiring a third party to conduct post-closure activities,
who is neither a parent nor a subsidiary of the owner or operator. The
post-closure cost estimate is calculated by multiplying the annual
post-closure cost estimate by the number of years of post-closure care
required under N.J.A.C. 7:26-9.9.

2. During the [operating] active life of a facility, the owner or
operator must adjust the post-closure cost estimate for inflation
within [30 days after each] 60 days prior to the anniversary [of the]
date [on which] the first post-closure cost estimate was prepared. The
adjustment [must] shall be made as specified in (c)2i and 2ii below,
using an inflation factor derived from the most recent [annual] Im-
plicit Price Deflator for Gross National Product, as published by the
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U.S. Department of Commerce in its Survey of Current Business.
The inflation factor is the result of dividing the latest published
annual Deflator by the Deflator for the previous year.

i.-ii. (No change.)

3. The owner or operator [must] shall revise the post-closure cost
estimate during the active life of the facility whenever a change in
the post-closure plan increases the cost of post-closure care. The
revised post-closure cost estimate [must] shall be submitted within 30
days after the Department has approved the request to amend the post-
closure plan, and shall be adjusted for inflation, as specified in (c)2
above.

4. (No change.)

(d) The owner or operator of a facility subject to post-closure
monitoring or maintenance requirements [must] shall establish
financial assurance for post-closure care in accordance with the ap-
proved post-closure plan for the facility 60 days prior to the initial
receipt of hazardous waste or the effective date of these amendments,
whichever is later. [He] The owner or operator [must] shall choose
from the following options except that the option in (d)3 is not
available to owners or operators of existing facilities until they have
received a permit:

1. Postclosure trust fund requirements are as follows:

i.-x. (No change.)

xi. An owner or operator or any other person authorized to per-
form post-closure care may request reimbursement for post-closure
expenditures by submitting itemized bills to the Department. Within
60 days after receiving bills for post-closure care activities, the De-
partment will instruct the trustee to make reimbursements in those
amounts as the Department specifies in writing, if the Department
determines [whether] that the post-closure care expenditures are in
accordance with the approved post-closure plan or otherwise justi-
fied. [, and if so, will] If the Department does not instruct the trustee
to make such reimbursements, [in such amounts as the Department
specifies in writing.] the Department will provide the owner or operator
with a detailed written statement of reasons.

xit. (No change.)

2. Requirements for the surety bond guaranteeing payment into
a post-closure trust fund are as follows:

1.-iti. {(No change.)

iv. The bond [must] shall guarantee that the owner or operator
will:

(1) (No change.)

(2) Fund the standby trust fund in an amount equal to the penal
sum within [25] 15 days after an administrative order to begin final
closure [is] issued by the Department[,] becomes final or within 15
days after an order to begin final closure is issued by the State or
Federal court or other court of competent jurisdiction; or

(3) (No change.)

v.-ix. (No change.)

3. Requirements for the surety bond guaranteeing performance of
post-closure care are as follows:

i.-iv. (No change.)

v. Under the terms of the bond, the surety will become liable on
the bond obligations when the owner or operator fails to perform[,]
as guaranteed by the bond. [Following a determination that the
owner or operator has failed to perform post-closure care in ac-
cordance with the post-closure plan and other permit requirements
under the terms of the bond,] Within 15 days after an administrative
order to begin final closure issued by the Department becomes final
or within 15 days after an order to begin final closure is issued by the
State or Federal court or other court of competent jurisdiction, the
surety will perform post-closure care in accordance with the post-
closure plan and other permit requirements or will deposit the
amount of the penal sum into the standby trust fund.

vi.-xi. (No change.)

4. The [P]post-closure letter of credit requirements are as follows:

i.-viii. (No change.)

ix. [Following a determination that the owner or operator has
failed to perform post-closure care in accordance with the post-
closure plan and other permit requirements,] Within 15 days after
an administrative order to begin final closure issued by the Department
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becomes final or within 15 days after an order to begin final closure
is issued by the State or Federal court or other court of competent
jurisdiction, the Department may draw on the letter of credit.

x.-xi. (No change.)

5. Post-closure insurance requirements are as follows:

i.-iv. (No change.)

v. An owner or operator or any other person authorized to
[perform] conduct post-closure care may request reimbursement for
post-closure expenditures by submitting itemized bills to the Depart-
ment. Within 60 days after receiving bills for post-closure care ac-
tivities, the Department will instruct the insurer to make reimburse-
ments in those amounts as the Department specifies in writing, if the
Department determines [whether that] the post-closure expenditures
are in accordance with the approved post-closure plan or otherwise
justified. [, and if so,] If the Department does not [will] instruct the
insurer to make such reimbursements, {in such amounts as the De-
partment specifies in writing.] the Department will provide the owner
or operator with a detailed written statement of reasons.

vi.-xi. (No change.)

6.-7. (No change.)

8. Release of the owner or operator from the requirements of [(d)
of] this subsection ts governed by the following requirements:

i. [When an] Within 60 days after receiving certifications from the
owner or operator and an independent registered professional engineer
that the post-closure care period for a hazardous waste disposal unit
has been completed|,] to the satisfaction of the Department][, all post-
closure care requirements] in accordance with the approved post-
closure plan, the Department will[, at the request of the owner or
operator,] notify [him] the owner or operator [in writing] that he is
no longer required [by this section] to maintain financial assurance
for post-closure care of [the particular facility.] that unit, unless the
Department has reason to believe that post-closure care has not been
in accordance with the approved post-closure plan. The Department
shall provide the owner or operator with a detailed written statement
of any such reason to believe that post-closure care has not been in
accordance with the approved post-closure plan.

7:26-9.13 Liability requirements

(a)-(d) (No change.)

(e) An owner or operator [must] shall continuously provide liab-
ility coverage for a facility, as required by this section, [and] until
certifications of closure of the facility, as specified in NJ.A.C.
7:26-9.8[(1)](m), are received by the Department. Within 60 days after
receiving certifications from the owner or operator and an independent
registered professional engineer that final closure has been completed
in accordance with the approved closure plan, the Department will
notify the owner or operator in writing that the owner or operator is
no longer required by this section to maintain liability coverage for that
facility, unless the Department has reason to believe that closure has
not been in accordance with the approved closure plan.

(f) (No change.)

7:26 Appendix A: Wording of the Instruments (See 40 Code of
Federal Regulations 264.151)

(a) (No change.)

(b) A surety bond guaranteeing payment into a trust fund, as
specified in this subchapter [must] shall be worded as follows, except
that instructions in brackets are to be replaced with the relevant
information and the brackets deleted:

Financial Guarantee Bond

Date bond executed:

Effective date:

Principal: (legal name and business address of owner or operator)

Type of organization (Insert “individual,” “‘joint venture,” “‘part-
nership,” or “‘corporation’)

State of incorporation:

Surety(ies): (name(s) and business address(es))

EPA Identification Number, name, address, and closure and/or
post-closure amount(s) for each facility guaranteed by this bond
(indicate closure and post-closure amounts separately:)

Total penal sum of bond:

Surety’s bond number:
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Know Al] Persons By These Presents, That we, the Principal and
Surety(ies) hereto are firmly bound to the New Jersey Department
of Environmental Protection (hereinafter called NJDEP), in the
above penal sum for the payment of which we bind ourselves, our
heirs, executors, administrators, successors and assigns jointly and
severally; provided that, where the Surety(ies) are corporations acting
as co-sureties, we, the Sureties, bind ourselves in such sum “jointly
and severally” only for the purpose of allowing a joint action or
actions against any or all of us, and for all other purposes, each
Surety binds itself, jointly and severally with the Principal, for the
payment of such sum only as is set forth opposite the name of such
Surety, but if no limit of liability is indicated, the limit of liability
shall be the full amount of the penal sum.

Whereas said Principal is required, under the Solid Waste Manage-
ment Act to have a permit or existing facility status in order to own
or operate each hazardous waste management facility identified
above, and

Whereas said [p]Principal is required to provide financial as-
surance for closure or closure and post-closure care, as a condition
of the permit or existing facility status, and

Whereas said Principal shall establish a standby trust fund as is
required when a surety bond is used to provide such financial as-
surance;

Now, Therefore, the conditions of the obligation are such that if
the Principal shall faithfully, before the beginning of final closure of
each facility identified above, fund the standby trust fund in the
amount(s) identified above for the facility[.],

Or, if the Principal shall fund the standby trust fund in such
amount(s) within 15 days after an administrative order to begin
closure [is] issued by the NJDEP[,] becomes final or within 15 days
after an order to begin final closure is issued by a state or federal court
or other court of competent jurisdiction[.],

Or, if the Principal shall provide alternate financial assurance, as
specified in N.J.A.C. 7:26-9.] et seq. as applicable, and obtain the
written approval of the NJDEP of such assurance, within 90 days
after the date notice of cancellation is received by both the Principal
and the NJDEP from the Surety(ies), then this obligation shall be
null and void, otherwise it is to remain in full force and effect.

The Surety(ies) shall become liable on this bond obligation only
when the Principal has failed to fulfill the conditions described above.
Upon notification by the NJDEP that the Principal has failed to
perform as guaranteed by this bond, the Surety(ies) shall place funds
in the amount guaranteed for the facility(ies) into the standby trust
fund as directed by the NJDEP.

The liability of the Surety(ies) shall not be discharged by any
payment or succession of payments hereunder, unless and until such
payment or payments shall amount in the aggregate to the penal sum
of the bond, but in no event shall the obligation of the Surety(ies)
hereunder exceed the amount of said penal sum.

The Surety(ies) may cancel the bond by sending notice of cancella-
tion by certified mail to the Principal and to the NJDEP, provided
however, that cancellation shall not occur during the 120 days begin-
ning on the date of receipt of the notice of cancellation by both the
Principal and the NJDEP, as evidenced by the return receipts, nor
shall cancellation occur while a compliance procedure is pending, as
defined in N.J.A.C. 7:26-9.10(b)2.

The Principal may terminate this bond by sending written notice
to the Surety(ies), provided, however, that no such notice shall be-
come effective until the Surety(ies) receive(s) written authorization
for termination of the bond by the NJDEP.

(The following paragraph is an optional rider that may be included
but is not required.)

Principal and Surety(ies) hereby agreed to adjust the penal sum
of the bond yearly so that it guarantees a new closure and/or post-
closure amount, provided that the penal sum does not increase by
more than 20 percent in any one year, and no decrease in the penal
sum takes place without the written permission of the NJDEP.

In Witness Whereof, the Principal and Surety(ies) have executed
this Financial Guarantee Bond and have affixed their seals on the
date set forth above.
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The persons whose signatures appear below hereby certify they are
authorized to execute this surety bond on behalf of the Principal and
Surety(ies) and that the wording of this surety bond is identical to
the wording specified in N.J.A.C. 7:26-9 (Appendix A) as such regu-
lations were constituted on the date the bond was executed.

Principal

(Signature(s)[]]

(Name(s))

(Title(s))

(Corporate seal)

Corporate Surety(ies)

(Name and address)

State of incorporation:

Liability limit:

(Signature(s))

(Name(s) and title(s))

(Corporate seal)

(For every co-surety, provide signature(s), corporate seal, and
other information in the same manner as for Surety above.)

Bond premium:

(c) A surety bond guaranteeing performance of closure and/or
post-closure care, as specified in this subchapter [must] shall be
worded as follows, except that the instructions in brackets are to be
replaced with the relevant information and the brackets deleted:

Performance Bond

Date bond executed:

Effective date:

Principal: (legal name and business address of owner or operator)

Type of organization: (insert “individual,” “joint venture,” “part-
nership,” or ‘“‘corporation’’)

State of incorporation:

Surety(ies): (name(s) and business address(es))

EPA Identification Number, name, address, and closure and/or
post-closure amount(s) for each facility guaranteed by this bond
(indicate closure and post-closure amounts separately):

Total penal sum of bond:

Surety’s bond number

Know All Persons By These Presents, That we, the Principal and
Surety(ies) hereto are firmly bound to the New Jersey Department
of Environmental Protection (hereinafter called NJDEP), in the
above penal sum for the payment of which we bind ourselves, our
heirs, executors, administrators, successors and assigns, jointly and
severally; provided that, where the Surety(ies) are corporations acting
as co-sureties, we, the Sureties, bind ourselves in such sum “jointly
and severally” only for the purpose of allowing a joint action or
actions against any or all of us, and for all other purposes each Surety
binds itself, jointly and severally with the Principal, for the payment
of such sum only as is set forth opposite the name of such Surety,
but if no limit of liability is indicated, the limit of liability shall be
the full amount of penal sum.

Whereas said Principal is required, under the New Jersey Solid
Waste Management Act, to have a permit in order to own or operate
each hazardous waste management facility identified above, and

Whereas said Principal is required to provide financial assurance
for closure and post-closure care, as a condition of the permit or
existing facility status.

Whereas said Principal shall establish a standby trust fund as is
required when a surety bond is used to provide such financial as-
surance;

Now, Therefore, the conditions of this obligation are such that,
if the Principal shall faithfully perform closure, whenever required
to do so, of each facility for which this bond guarantees closure, in
accordance with the closure plan and other requirements of the
permit as such plan and permit may be amended, pursuant to all
applicable laws, statutes, rules, and regulations, as such laws, statu-
tes, rules and regulations may be amended.

And, if the Principal shall faithfully perform post-closure of each
facility for which this bond guarantees post-closure care, in ac-
cordance with the post-closure plan and other requirements of the
permit, as such plan and permit may be amended, pursuant to all
applicable laws, statutes, rules and regulations, as such laws, statutes,
rules and regulations may be amended,
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Or, if the principal shall perform final closure as guaranteed by the
bond, or will deposit the amount of the penal sum into the standby trust
fund within 15 days after an administrative order to begin final closure
issued by the Department becomes final or within 15 days after an order
to begin final closure is issued by a State, Federal court or other court
of competent jurisdiction,

Or, if the Principal shall provide alternate financial assurance as
specified in N.J.A.C. 7:26-9.1 et seq., and obtain the written approval
of the NJDEP of such assurance, within 90 days after the date notice
of cancellation is received by both the Principal and the NJDEP for
the Surety(ies), then this obligation shall be null and void, otherwise
it is to remain in full force and effect.

The Surety(ies) shall become liable on this bond obligation only
when the Principal has failed to fulfill the conditions described above.

Upon notification by the NJDEP that the Principal has been found
in violation of the closure requirements of N.J.A.C. 7:26-9.] et seq.,
for a facility for which this bond guarantees performances of closure,
the Surety(ies) shall either perform closure in accordance with the
closure plan and other permit requirements or place the closure
amount guaranteed for the facility into the standby trust fund as
directed by the NJDEP.

Upon notification by the NJDEP that the Principal has been found
in violation of the post-closure requirements of N.J.A.C. 7:26-9.1 et
seq., for a facility for which this bond guarantees performance of
post-closure, the Surety(ies) shall either perform post-closure care in
accordance with the post-closure plan and other permit requirements
or place the post-closure amount guaranteed for the facility into the
standby trust fund, as directed by the NJDEP.

Upon notification by the NJDEP that the Principal has failed to
provide alternate financial assurance as specified in N.J.A.C. 7:26-9.1
et seq. and obtain written approval of such assurance from the
NJIDEP during the 90 days following receipt by both the Principal
and the NJDEP of a notice of cancellation of the bond, the Sure-
ty(ies) shall place funds in the amount guaranteed for the facility(ies)
into the standby trust fund as directed by the NJDEP.

The Surety(ies) hereby waive(s) notification of amendments to
closure plans, permits, applicable laws, statutes, rules and regulations
and agrees that no such amendment shall in any way alleviate its
(their) obligations of this bond.

The liability of the Surety(ies) shall not be discharged by any
payment or succession of payments hereunder, unless and until such
payment or payments shall amount in the aggregate to the penal sum
of the bond, but in no event shall the obligation of the Surety(ies)
hereunder exceed the amount of said penal sum.

The Surety(ies) may cancel the bond by sending notice of cancella-
tion by certified mail to the owner or operator and to the NJDEP,
provided, however, that cancellation shall not occur during the 120
days beginning on the date of receipt of the notice of cancellation
by both the Principal and the NJDEP as evidenced by the return
receipts, nor shall cancellation occur while a compliance procedure
is pending, as defined in NJ.A.C. 7:26-9.10(b)2.

The Principal may terminate this bond by sending written notice
to the Surety(ies), provided, however, that no such notice shall be-
come effective until the Surety(ies) receive(s) written authorization
for termination of the bond by the NJDEP.

(The following paragraph is an optional rider that may be included
but is not required.)

Principal and Surety(ies) hereby agree to adjust the penal sum of
the bond yearly so that it guarantees a new closure and/or post-
closure amount, provided that the penal sum does not increase by
more than 20 percent in any one year, and no decrease in the penal
sum takes place without the written permission of the NJDEP.

In Witness Whereof, The Principal and Surety(ies) have executed
this Performance Bond and have affixed their seals on the date set
forth above.

The persons whose signatures appear below hereby certify that they
are authorized to execute this surety bond on behalf of the Principal
and Surety(ies) and that the wording of this surety bond is identical
to the wording specified in N.J.A.C. 7:26-9 (Appendix A) as such
regulation was constituted on the date this bond was executed.

Principal

(Signature(s))
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(Name(s))

(Title(s))

(Corporate Seal)

Corporate Surety(ies)

(Name and address)

State of incorporation:

Liability limit:

(Signature(s))

(Name(s) and title(s))

Corporate seal:

(For every co-surety, provide signature(s), corporate seal and other
information in the same manner as for Surety above.)

Bond premium:

(d)-(e) (No change.)

(f) A letter from the chief financial officer, as specified in N.J.A.C.
7:26-9.13 [must] shall be worded as follows, except that instructions
in brackets are to be replaced with the relevant information and the
brackets deleted:

Letter from Chief Financial Officer (to demonstrate liability cov-
erage or to demonstrate both liability coverage and assurance of
closure or post-closure care).

(Address to the New Jersey Department of Environmental Protec-
tion.)

I am the chief financial officer of (owner’s or operator’s name and
address). This letter is in support of the use of the financial test to
demonstrate financial responsibility for liability coverage, as specified
in N.J.A.C. 7:26-9.1 et seq.

(Fill out the following paragraph regarding facilities and liability
coverage. For each facility, include its EPA Identification Number,
name, and address.)

The owner or operator identified above is the owner or operator
of the following facilities for which liability coverage is being demon-
strated through the financial test specified in N.J.A.C. 7:26-9.1 et seq.

This owner or operator (insert *‘is required” or “‘is not required”)
to file a Form 10K with the Securities and Exchange Commission
(SEC) for the latest fiscal year.

The fiscal year of this owner or operator ends on (month, day).
The figures for the following items marked with an asterisk are
derived from this owner’s or operator’s [indepently] independently
audited, year-end financial statements for the latest completed fiscal
year, ended (date).

ALTERNATIVE 1
1.-11. (No change.)

ALTERNATIVE II

1.-10. (No change.)

I hereby certify that the wording of this letter is identical to the
wording specified in N.J.A.C. 7:26-9 (Appendix A), as such regu-
lations were constituted on the date shown immediately below:

(Signature)

(Name)

(Title)

(Date)

This firm is the owner or operator of the following Underground
Injection Control facilities for which financial assurance for plugging
and abandonment is required under N.J.A.C. 7:14A-5.10(a)7. The cur-
rent closure cost estimates as required by N.J.A.C. 7:14A-5.12(d) are
shown for each facility:

[(Nl(g) (No change in text.)

[()](h) (No change in text.)

7:26-12.3 Existing facilities

(a)-(b) (No change.)

(c) Owners or operators making changes during operation prior
to final [deposition] disposition of permit application shall comply
with the requirements of this section.

1.-3. (No change.)

4. Changes in the ownership or operational control of a facility
must be approved in advance by the Department.

1.-1. (No change.)
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iii. When a transfer of ownership or operational control of a
facility occurs, the [old] former owner or operator shall comply with
the hazardous waste facility financial requirements of N.J.A.C.
7:26-9.10 [and N.J.A.C. 7:26-9.11] through 9.14, until the new owner
or operator has demonstrated to the Department that he is complying
with those sections. All other duties are transferred effective immedi-
ately upon the date of the change of ownership or operational control
of the facility. The new owner or operator shall demonstrate compliance
with N.J.A.C. 7:26-9.10 through 9.14 within six months of the date
of change of ownership or operational control of the facility. Upon
demonstration of compliance to the Department by the new owner
or operator of compliance with NJ.A.C. 7:26-9.10 [and N.J.A.C.
7:26-9.11] through 9.14, the Department shall notify the [old] former
owner or operator in writing that it no longer needs to comply with
those sections [as of the date of demonstration].

5. (No change.)

(d)-(h) (No change.)

(a)
DIVISION OF FISH, GAME AND WILDLIFE

Lease and License Fees, Shellfish License
Revocation, and Penalties

Proposed New Rules: N.J.A.C. 7:25-1

Authority: N.J.S.A. [3:1B-23 et seq., [3:1D-9, 23:1-1 et seq.,
specifically 23:2B-6 and 23:2B-14, and 50:1-5 et seq.

DEP Docket Number: 062-87-11.

Proposal Number: PRN 1987-527.

Submit written comments by January 20, 1988 to:
Suzanne F. Dice, Esq.
Office of Regulatory Services
New Jersey Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 7:25-1 expired on
September 17, 1985. N.J.A.C. 7:25-1 establishes the scope and construc-
tion for the entire chapter, defines terms within existing statutes, sets lease
fees for shellfishing grounds under the tidal waters of the State and
establishes certain shellfishing license fees, as well as the shellfishing
license revocation schedule and the penalty schedule for specific
shellfishing violations. The Department has reviewed these rules and has
determined that they are necessary, reasonable, and proper for the
purposes for which they were originally intended. The text of the proposal
is identical to that of the expired rules at N.J.A.C. 7:25-1, with the
exception of a correction of typographical error found in N.J.A.C.
7:25-1.7(d) and a change in a statutory citation found in N.J.A.C.
7:25-1.7(e).

Social Impact

The proposed new rules will allow the Department of Environmental
Protection to continue its successful shellfishing license program.
Through the penalty and revocation provisions, the proposed new rules
will continue to deter unlicensed shellfishing. The license fees specified
in the proposed new rules will provide revenue for administering the
licensing program. No additional social impact will result beyond that
of the previous expired licensing rules.

Economic Impact
The proposed new rules will have only a minor economic impact. They
reinstate the expired revenue-neutral shellfish fee schedule, with fees
ranging from $1.00 per acre for a Maurice River Cove lease to $100.00
for a shucking house (surf clams) license. The monetary penalty
provisions are the minimum allowed by statute. The proposed new rules
represent no fee or penalty increase over the expired rules.

Environmental Impact
The proposed new rules will have a positive environmental impact by
continuing the shellfishing license program, which helps protect and
manage an important marine resource.

(CITE 19 N.J.R. 2358)

PROPOSALS

Regulatory Flexibility Statement

The proposed new rules will apply to all persons who harvest shellfish
for personal or business use. Most of those affected by the proposed new
rules will be either small businesses, as that term is defined in the Regu-
latory Flexibility Act, P.L. 1986, c.169, or individuals. To comply with
the proposed new rules, small businesses will be required to apply for
and obtain a license, pay nominal license and/or lease fees, and, if in
violation of the proposed new rules, pay minor penalties. Compliance
with the proposed new rules will demand a very small amount of paper-
work on the part of small businesses. The requirements of the proposed
new rules are the same as those contained in the previously operative
license program.

Full text of the proposed new rules appears in the New Jersey
Administrative Code at N.J.A.C. 7:25-1, except for N.J.A.C. 7:25-1.7
which is proposed as follows (additions indicated in boldface
thus; deletions shown in brackets [thus]).

7:25-1.7 Penalties

(a) Pursuant to N.J.S.A. 50:2-1, no person shall take or catch any
clams without either a recreational or commercial license. Any person
violating this provision shall be liable to a penalty of $20.00 for the
first offense and $40.00 for each subsequent offense.

(b) Pursuant to N.J.S.A. 50:2-2, no person shall take or catch more
than 150 clams a day with only a recreational license or no license.
Any person violating this provision shall be liable to a penalty of
$40.00 for the first offense and $100.00 for each subsequent offense.

(c) Pursuant to N.J.S.A. 50:2-5, each licensee, while at all times
engaged in operating under his license who fails to have his clamming
license in his possession or who fails to exhibit his clamming license
for inspection upon proper request, shall be liable to a penalty of
$10.00 for the first offense and $20.00 for each subsequent offense.

(d) Pursuant to N.J.S.A. 50:3-15.1 and 16.18, no person shall take
or possess undersized oysters. Any person violating this provision
shall [byliable] be liable to a penalty of $10.00 for the first offense
and not for each oyster and $20.00 for each subsequent offense and
not for each oyster.

(e) Pursuant to N.J.S.A. [50:3-17] 23:5-35.2, no person shall take
or attempt to take crabs without a license. Any person violating this
provision shall be liable to a penalty of $10.00 for the first offense
and $20.00 for each subsequent offense.

(b)
OFFICE OF GREEN ACRES

Green Acres Program

Proposed Repeals and New Rules: N.J.A.C. 7:36-1,
4and?
Proposed New Rules: N.J.A.C. 7:36-2, 3, 5 and 6

Authority: N.J.S.A. 13:8A-1, 13:8A-20, 13:8A-35etseq. and P.L.
1983, c.354.

DEP Docket Number: 061-87-11.

Proposal Number: PRN 1987-528.

Submit written comments by January 20, 1988 to:
Michael P. Marotta, Esq.
Office of Regulatory Services
New Jersey Department of Environmental Protection
CN 402
Trenton, N.J. 08625

The agency proposal follows:

Summary

The New Jersey Green Acres Recreational Opportunities Program
provides funds for the acquisition and development of outdoor rec-
reational areas by State and local governments. Local assistance grants
have been made available under Green Acres bond issues passed in 1961,
1971, 1974 and 1978. The New Jersey Green Acres Bond Act of 1983
(P.L. 1983, ¢.354) also authorizes the provision of low interest Green
Trust loans, urban aid grants and environmental incentive grants to local
governments.
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The proposed new rules establish criteria and funding levels for the
selection of projects to be funded and procedures to be followed when
applying for such funding. The program had been administered in ac-
cordance with the rules currently appearing at N.J.A.C. 7:36. Subchapters
2, 3, 5 and 6 expired on January 9, 1986 pursuant to Executive Order
66(1978) and are being reproposed at this time with certain modifications.
Subchapters 1, 4 and 7 are being repealed and new rules proposed in
their stead.

Subchapter | establishes the priorities and objectives of the program.
Certain terms used in the rules are defined and the general criteria for
eligibility and application procedures are set forth.

Subchapter 2 addresses funding given in conjunction with any funding
from the Federal parks program.

Subchapter 3 provides criteria by which specific cost allowances will
be made. It also establishes standards to determine acceptable uses of
the subject property.

Subchapter 4 imposes project design standards.

Subchapters 5 and 6 provide specific criteria which will govern the
acquisition of property by an applicant.

The applicant is required, pursuant to Subchapter 7, to retain the
property and assure its use for recreational purposes.

Social Impact
The proposed new rules will help to maintain the availability of as-
sistance loans and grants to local governments. They will provide and
make available more types of funding such as Green Trust loans, urban
aid packages and environmental incentive packages. The public at large
will benefit from the proposed new rules since it will be able to enjoy
an increased amount and variety of recreational land.

Economic Impact
The proposed new rules will facilitate the distribution of funds for and
provide the means by which funds are made available for Green Acres
projects. The rules also outline the criteria used to determine eligibility
of acquisition costs. The types of eligible acquisitions which will be
reimbursed are enumerated.

Environmental Impact
The proposed new rules will result in a positive environmental effect
because they will help to provide financial assistance for the development
and preservation of outdoor recreation facilities within the State of New
Jersey. The development of lands in such a manner will result in a greater
conservation and availability of natural resources.

Regulatory Flexibility Statement
The purpose of the rules is to provide a procedure by which grants
and loans are given to local units for Green Acres projects. Accordingly,
the Department has determined, pursuant to the Regulatory Flexibility
Act (P.L. 1986, c.169), that the proposed new rules will impose no
reporting, recordkeeping or other compliance requirements upon small
businesses. Therefore, no regulatory flexibility analysis is required.

Full text of the proposed new rules follows:
SUBCHAPTER 1. PRIORITIES AND OBJECTIVES

7:36-1.1 Introduction

(a) The purpose of the New Jersey Green Acres and Recreational
Opportunities Program administered by the Department of En-
vironmental Protection is to increase and preserve permanent out-
door recreational areas for the public’s use and enjoyment.

(b) The Local Assistance provisions of P.L.. 1974, ¢.102, P.L. 1978,
c.118 and P.L. 1983, ¢.354 make State funds available for the develop-
ment of outdoor recreation facilities and for the acquisition of open
space lands.

7:36-1.2  Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Acquisition project” means a single parcel of land or several
parcels of land that form a contiguous public recreation or conserva-
tion open space area.

“Commissioner” means the Commissioner of the Department of
Environmental Protection.

“Department’ means the Department of Environmental Protec-
tion.
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“*Development project” means outdoor recreation development,
renovation or redevelopment on one site, several types of recreation
development, renovation or redevelopment on one site, or develop-
ment of several sites for similar activities.

“Diversion’ means the use of public parkland contrary to restric-
tions or encumbrances placed upon such land which limit its use to
public recreation and conservation in accordance with applicable law
and with this chapter. This definition includes, but is not limited to,
permanent easements, rights-of-way, leases or sales of such land
granted or made for other than public recreation or conservation
uses,

“Local unit” means a municipality or county within the State of
New Jersey.

“Permanent” means the use of lands for public outdoor recreation
and/or conservation in perpetuity.

“Project”” means the acquisition or development activity for which
Green Acres financial assistance is being sought.

“Recreation and conservation purposes’” means use of lands for
parks, natural areas, historic areas, forests, camping, fishing, water
reserves, wildlife, reservoirs, hunting, boating, winter sports, and
similar uses for either public outdoor recreation or conservation of
natural resources, or both. (See P.L. 1975, c.155, Section 3, N.J.S.A.
13:8A-37)

“Statewide Comprehensive Outdoor Recreation Plan” (SCORP)
means that document, developed by the Department, which sets forth
the policies for recreation and the use of open space in the State.
The plan provides the guidelines for the coordination of outdoor
recreation projects throughout the State.

*“State House Commission’ means that entity created by N.J.S.A.
52:20-1 et seq.

“Urban aid area” is an urban area as defined in P.L. 1978, c.14
(N.J.S.A. 52:27D-178).

7:36-1.3 Eligible applicants

(a) Any local unit authorized to acquire, administer, protect, de-
velop and maintain lands for recreation and conservation purposes
is eligible to make application under the program.

(b) School boards, parking authorities, housing authorities, and
similar public agencies without primary recreation or conservation
responsibilities are not eligible for Green Acres assistance.

(c) An open space project that complements a non-eligible agen-
cy’s program may be approved under the Green Acres program if
such open space project is sponsored by an eligible local unit.

(d) A Green Acres application shall be prepared with the as-
sistance of various local agencies such as the park and recreation
commission, the planning board, and/or the environmental com-
mission.

7:36-1.4 Green Acres loans and grants

(a) To the extent that funds are available pursuant to the Green
Acres bond issues enacted in 1961, 1971, 1974 and 1978 (P.L. 1961,
c.46; P.L. 1971, c.165; P.L. 1974, ¢.102; and P.L. 1978, c.118), local
assistance grants will be made, in accordance with the provisions of
this Chapter, to eligible local units in amounts of up to 50 percent
of the total allowable cost of the project.

1. In the event that the sums available pursuant to P.L. 1961, c.46;
P.L. 1971, c.165; P.1.. 1974, ¢.102 and P.L. 1978, c¢.118 have been
appropriated and obligated, the Department will make grants to local
units for eligible urban aid and environmental incentive projects from
funds available pursuant to P.L. 1983, ¢.354 in amounts not to exceed
25 percent of the total allowable cost of the project.

(b) Loans in amounts of up to 100 percent of the total allowable
costs are available to eligible local units pursuant to the Green Acres
Bond Act of 1983 (P.L. 1983, c.354).

(c) All Green Trust loans shall bear an interest rate of two percent
and shall be repaid within a 20 year period, as provided by P.L. 1983,
c.354.

1. Initial development project limits are established at the time of
the funding offering and are based on the cost estimate of a New
Jersey licensed professional engineer, landscape architect, or
architect.
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2. Initial acquisition project limits are established at the time of
funding offering and are based on the estimated fair market value
of the land to be acquired.

(d) Pursuant to the Green Acres bond issues passed in 1961, 1971,
1974 and 1978 (P.L. 1961, c.46; P.L. 1971, c.165; P.L. 1974, ¢.102;
and P.L. 1978, c.118), a local unit may use as its matching share any
other source of funding which may be available from a private
agency, group or foundation, or from a Federal program, as well
as local capital funds, bond revenues, surpluses or specific appropria-
tions.

(e) When submitting an application for development or acquisi-
tion funding under the Green Acres bond programs, a local unit shall
consider the financial burden it will incur to operate, maintain, police
and protect the site.

(f) The following categories of funding are available pursuant to
the 1983 Green Acres Bond program:

1. Green Trust loans covering 100 percent of the project cost are
available in the following funding categories:

i. The development of county parks and major municipal facilities.
Available funds will be based on yearly appropriations;

ii. Acquisition or development projects not to exceed $100,000 in
total project cost; or

iii. The acquisition of small projects, inholdings, and neigh-
borhood parks. Generally, no maximum dollar amount is set. How-
ever, available funds are based on yearly appropriations.

2. The “‘urban aid” category for urban aid areas as defined in P.L.
1978, c.14, consisting of a Green Trust loan covering up to 75 percent
of the cost of an acquisition or development project, together with
a Green Acres grant of up to 25 percent of the total eligible cost
for the remaining cost. Generally, no maximum dollar amount is set.
Available funds will be based on yearly appropriations and will, in
no event, exceed 100 percent of the total project cost.

3. “Environmental incentive” assistance consisting of both a
Green Trust loan covering up to 75 percent of the cost of an acquisi-
tion project and Green Acres grant covering up to 25 percent of the
total eligible project cost. Generally, no maximum dollar amount is
set. However, available funds are based on yearly appropriations and
will, in no event, exceed 100 percent of the total project cost.

7:36-1.5 Application procedures

(a) For both the acquisition and development programs, the fol-
lowing three basic steps are required as part of the loan and grant
funding application procedures:

1. The local unit shall submit a written application package for
a project and shall meet with the Department concerning the specifics
of the particular loan or grant application.

2. Upon approval of the application, funds will be distributed in
accordance with an agreement between the State and the local unit
which addresses, among other items, the following:

i. The loan and/or grant amount;

ii. The time period; and

iii. The project scope.

3. A notice of receipt of applications shall be sent by the Depart-
ment to State, county and municipal officials.

(b) State funds will be disbursed in accordance with a schedule
established by the Department, subject to availability and appropria-
tions.

(c) The Department will accept applications on an annual basis
from local units according to the following schedule:

1. June: The Department will request the submission of appli-
cations from county and municipal governments.

2. October: Local units must submit applications no later than
October 31.

3. January: Priority lists and funding offerings will be made by
the Department.

(d) In the case of acquisitions, schedule requirements set forth in
(c) above may be modified by the Department for good cause
provided that funds are available.

(e) All applications shall be submitted on a form provided by the
Department.

(CITE 19 N.J.R. 2360)
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7:36-1.6 Distribution of funds

The Department will distribute funds according to a priority rank-
ing established by the Department. When more than one eligible
funding request is submitted by the local unit, the Department re-
serves the right to limit funding to less than all project applications
submitted.

7:36-1.7 General program criteria

(a) Decisions on applications reflect the extent to which appli-
cations meet the criteria established by the Department on the basis
of the New Jersey Statewide Comprehensive Outdoor Recreation
Plan (SCORP). The Department will determine the extent to which
the project:

I. Serves multiple recreation and conservation purposes;

2. Serves recreation needs of a wide variety of citizens and provides
for the special needs of groups such as the handicapped, elderly,
disadvantaged, and/or low-income families and individuals;

3. Provides public access by economical and energy conserving
means including public transit (existing or to be established), ped-
estrian or bicycle access;

4. Meets the most critical and under-supplied recreation needs as
defined in the Statewide Comprehensive Outdoor Recreation Plan;

5. Combines with other public facilities;

6. Represents a regional program of joint municipal or coun-
ty/municipal efforts;

7. Includes active public participation in the planning phase;

8. Evidences construction readiness;

9. Enhances, preserves or restores unique natural areas or land
types; and

10. Has acquired development rights, life estates, remainder
interests, conservation easements, or other interests not amounting
to fee simple interest.

(b) No minimum or maximum acreage restrictions are placed on
lands to be acquired or developed.

(c) No established minimum or maximum dollar grants are re-
quired by the Department except as provided in N.J.A.C. 7:36-1.4.

(d) No project shall receive financial assistance unless it:

1. Is a recreation and/or conservation unit;

2. Can be accomplished within a specific time; and

3. Provides a net increase in outdoor recreation conservation ac-
tivity.
7:36-1.8 General provisions

(a) Green Acres loan or grant approval is contingent upon the
local unit’s compliance with all Federal, State and local laws, codes,
and ordinances, including, but not limited to, the local unit’s obtain-
ing all necessary permits, licenses and grants.

(b) Prior to the final payment of a loan or grant by the Depart-
ment, the local unit shall:

I. Adopt a comprehensive park ordinance which governs conduct
and use of the public park facility; and

2. Have submitted and obtained Department approval of a
mapped inventory of environmental, recreational and open space
resource related information and submitted a concise concept plan
or strategy for the provision of open space, recreation and natural
resource protection.

(¢) A local unit receiving any Green Acres funding shall recognize,
evaluate, and protect water quality and the historic, cultural and
natural features of the site.

(d) Once Green Acres assistance has been approved for a project,
no development or change in use shall occur on the project site or
on any other lands within the local unit that are used for recreation
or conservation purposes at the time of the funding approval without
prior approval of the Department.

1. Prior to the submission of a request for the Department’s ap-
proval of a change in use, the local unit shall conduct a local public
hearing pursuant to Section 7.1 of the Municipal Land Use Law
(N.J.S.A. 40:55D-12) so that all interested parties may present com-
ments concerning the proposed change. A record of the public hear-
ing shall be submitted to the Department along with the request for
approval.
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(e) Any fees charged by a local unit for the use of Green Acres
funded facilities shall be established in accordance with the following
requirements:

1. The local unit may charge a fee for the use of a recreation
facility;

2. All fees shall be reasonable and non-restrictive;

3. Any conditions for registration, scheduling or membership shall
be clearly posted at the site;

4. Provisions shall be made for use fees, on a daily basis, without
the requirement of seasonal or yearly membership fees;

5. Differential fee rates based on family and seasonal registrations
are permitted;

6. No fee over $2.00 per person shall be charged without prior
approval of the Department. A fee schedule may include the follow-
ing categories:

i. Yearly, seasonal, monthly, weekly, daily;

ii. Individual, group, family;

iii. Resident, non-resident (when any per person fee exceeds $2.00,
non-resident fees shall not exceed double the rate charged to a resi-
dent); and/or

iv. Handicapped, senior citizen, disadvantaged.

7. Fees may be developed for each individual project and will be
considered on an individual case basis.

8. Fees collected shall be used only for the operation, maintenance
and/or for capital expenses related to the recreation facility or pro-
gram as a whole provided, however, that priority shall be given to
the facility for which the fee revenues were taken. A trust account
shall be established by the local unit for this purpose.

i. Fees collected or revenues from facilities leased for an approved
temporary use (see N.J.A.C. 7:36-6.9) shall be used only for the
operation, maintenance, and/or for capital expenses related to the
recreation facility or program as a whole.

9. No change in the approved fee schedule shall be made without
prior approval of the Department.

(f) Facilities may be operated through a concession awarded by
competitive bidding in accordance with applicable law. Any pay-
ments, fees or rentals shall be charged and collected directly by the
local unit and shall be used to offset the operating cost of the
recreation program as a whole in accordance with N.J.A.C.
7:36-1.8(e)8 above.

(g) Use of the Green Acres funded facilities shall not be restricted
on the basis of residency, race, creed, color, sex, or national origin
and local units shall comply with the Law Against Discrimination
(N.J.S.A. 10:5-1 et seq.).

(h) Any liabilities incurred as a result of ownership, construction
or operation of a facility shall be the responsibility of the local unit.

(i) Scheduling the use of a facility to accommodate organized
sports, recreation or conservation activities is permitted and is the
responsibility of the local unit.

1. Exclusive use agreements or discriminatory programming based
on residency or upon factors which are in violation of the Law
Against Discrimination (N.J.S.A. 10:5-1) are prohibited.

2. Facilities shall not be programmed for the sole use of a particu-
lar conservation group, sporting association or athletic club.

(j) Pursuant to N.J.S.A. 13:8A-1 et seq., lands acquired and/or
developed with Green Acres funds may not be diverted to non-
recreation or non-conservation uses or disposed of without the prior
approval of the Commissioner and the State House Commission. (See
NJ.A.C. 7:36-7.)

(k) Upon receipt of an acquisition or development loan or grant,
all lands owned, dedicated or maintained for public recreation or
conservation purposes by the local unit shall not be diverted or
disposed of for uses other than those of public recreation or conserva-
tion without the prior approval of the Commissioner and the State
House Commission. (See N.J.A.C. 7:36-7.)

1. A local unit sponsoring a new public recreation facility on open
space and recreation lands not funded with Green Acres assistance
may adopt fees and schedules for that recreation facility without
being considered to have diverted its lands as described above
provided that the facility is operated by the local unit itself or an
agent or agency thereof having primary recreation responsibilities.
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2. Development and operation of any new activities, such as a
private club facility which would limit use of lands or facilities ex-
clusively to members thereof and which restricts public use and
enjoyment of a public recreation or conservation area is considered
a diversion and requires Commissioner and State House Commission
approval.

3. Change of any public recreation or conservation facility to a
non-recreation/non-conservation use although remaining a public
facility is a diversion and requires Commissioner and State House
Commission approval.

(1) Rules concerning signs are as follows:

1. A sign available from the Department shall be posted in a
prominent place indicating that the site was acquired and/or de-
veloped with State of New Jersey Green Acres financial assistance.

2. Where appropriate, signs indicating the accessibility of the fa-
cility to the handicapped shall be posted.

3. The local unit shall be responsible for the erection, maintenance
and replacement of all project signs.

4. Permanent commercial billboards or any other type of displayed
advertising or promotion of products or services is prohibited.

5. Posting of political campaign signs on the site is prohibited.

6. Posting of signs that restrict public access or use shall be ap-
proved by the Department in advance of posting.

(m) Rules concerning reservoir/flood control project are as fol-
lows:

1. A Green Acres loan or grant may be used for the acquisition
or development of the recreation portion of a reservoir, flood deten-
tion area or storm water retention basin.

2. Recreation provided at Green Acres funded portion of the
reservoir/flood control facilities shall be available for public use and
enjoyment.

7:36-1.9 Public access to files

(a) Access to development files is permitted pursuant to N.J.S.A.
47:1A-1 et seq.

(b) Acquisition project files are public records under N.J.S.A.
47:1A-1 et seq., and public access is allowed except to those items
concerning appraisal, fair market value, or other matters involving
price.

(c) Any application materials or project information will, upon
written request, be provided for a fee as set forth in N.J.S.A. 47:1A-1
et seq.

7:36-1.10 Contract compliance

(a) The Department will determine contract compliance at the
time of loan or grant reservation by evaluating the following items:

1. For development projects, the local unit shall conform to the
specific time limitations of the loan or grant contract by:

i. Completing a standard development project in 24 months;

it. Completing an extraordinary development project in ac-
cordance with a schedule agreed upon at the time of project approval.

2. For acquisition projects, the local unit shall conform to the
specific time limitations of the loan or grant contract by:

i. Completing a standard acquisition project within 12 months
after the fair market value certificate acceptance date.

ii. Completing an extraordinary acquisition project in accordance
with a schedule agreed upon at the time of project approval.

3. Fordevelopment projects under normal circumstances, the local
unit shall:

i. Have plans and specifications certified by a licensed professional
engineer, landscape architect or architect within 150 days after the
date of funding offering;

ii. Advertise for bids within 180 days after the date of funding
offering; and

iti. Award all contracts within 210 days after the date of the
funding offering.

4. For an acquisition project, the local unit shall enter into a
purchase agreement or institute condemnation proceeding within 150
days after the Fair Market Value Certificate acceptance date.

5. In the event that the local unit fails to meet the established time
limits, the Department may cancel the reservation of loan or grant
funds established for a specific project. Any financial obligations

(CITE 19 N.J.R. 2361)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

incurred by the local unit prior to and as of the date of cancellation
are the sole responsibility of the local unit.

6. Upon the request of the local unit, a loan or grant reservation
of funds for a specific project involved in a court action will be
maintained by the Department until the completion of such court
actions.

7. The loan or grant reservation period may be extended by the
approval of the Commissioner based on a review of extenuating
circumstances on a project by project basis.

(b) The Department will conduct on site inspections and the local
unit shall allow access to do so to insure compliance with the chapter.

(c) Upon the local unit’s acceptance of a loan or grant the Depart-
ment may conduct inspections of all other recreation/conservation
lands in the open space inventory.

(d) The local unit shall submit additional information as may be
required by the Department during its on-going compliance review.

(e) If the local unit refuses or fails to comply with this chapter,
the Department may institute a suit to enjoin such violation, ex parte,
by temporary and/or permanent injunction. The Department is not
precluded from taking any other legal action as may be necessary
to insure compliance by the local unit with this chapter.
SUBCHAPTER 2. FUNDING ALLOCATIONS IN
COORDINATION WITH UNITED STATES
DEPARTMENT OF INTERIOR

7:36-2.1 Eligibility

Subject to the availability of resources, the Department may com-
bine Green Acres funding with available United States Department
of the Interior Land and Water Conservation Funds.
SUBCHAPTER 3. BASIS FOR ASSISTANCE:
DEVELOPMENT OF LAND FOR
RECREATION AND CONSERVATION
PURPOSES

7:36-3.1 Terms of loan or grant

(a) No commitment of funds shall be made by the local unit prior
to the Departmental funding offering. Costs incurred before the
funding offering will not be eligible except as provided by (a)l below.

1. If a project is approved, costs incurred for preliminary planning
and engineering which are directly related to the project site may be
reimbursed.

(b) Pursuant to the Green Acres bond issues passed in 1961, 1971,
1974 and 1978 (P.L. 1961, C.46; P.L. 1971, C.165; P.L. 1974, C.102:
and P.L. 1978, C.118), the Department may reimburse the local unit
only after the project has been completed and all outstanding obli-
gations paid by the local unit. Reimbursement shall be based on
amounts up to 50 percent of the lowest qualified bid or up to 50
percent of the actual cost, whichever is lower; however, interim
reimbursements based on costs incurred may be made by the Depart-
ment for up to 90 percent of the grant amount prior to audit by the
Department.

(c) Pursuant to the Green Acres bond issue passed in 1983 (P.L.
1983, C.354), financial assistance disbursed pursuant to that law shall
be maintained in a separate bank account established at the time the
funding offering is accepted, and shall be used only for the purpose
of administering the project for which the financial assistance was
made. This account shall be subject to audit by the Department.

7:36-3.2 Allowable costs

(a) Construction project contracts shall be awarded in accordance
with N.J.S.A. 40A:11-1 et seq.

(b) The following costs are eligible for funding in the manner
provided by this chapter:

1. Construction costs included in an accepted bid;

2. Engineering plans and specifications, and supervision and in-
spection costs not to exceed 13 percent of the total cost of actual
construction of the project. Incidental costs, individually itemized,
such as legal fees and advertising fees which are directly related to
the project may be eligible for funding, but shall not be included in
the total actual construction cost; and

3. Equipment required to make a facility initially operational.
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(c) Force account labor (employees of the local unit) expenses are
not allowable costs and will not be approved by the Department
except under extraordinary circumstances. Each request will be re-
viewed on a project-by-project basis.

7:36-3.3 Control of land

(a) Projects shall be:

1. Located on land which is owned in fee simple by the local unit;
or

2. Leased by the local unit for a minimum of 25 years of an
irrevocable lease or easement agreement.

7:36-3.4 Development project elements
Development projects shall increase outdoor recreational op-
portunities and may include necessary support elements.

7:36-3.5 Renovation or rehabilitation projects

(a) Renovation or redevelopment of an existing facility is eligible
for a Green Acres grant or loan.

(b) If insurance compensation covers a portion of the cost of the
renovation or redevelopment, loan and grants will be reduced by the
amount of the insurance payment.

7:36-3.6 Park/school development

The development of facilities on leased public school grounds for
school as well as general public use is eligible for a Green Acres grant
or loan provided that the facilities so developed are not exclusively
used for the normal and usual activities of the educational institution.

7:36-3.7 Non-eligible projects

Assistance shall not be provided for amusement parks, employee
restdences, lodges, luxury cabins, or wholly indoor recreational facili-
ties.

SUBCHAPTER 4.

7:36-4.1 Structures

(a) Structures necessary and directly related to an outdoor rec-
reation activity to be constructed within the project area will be
eligible.

(b) Structures required for the proper administration and mainten-
ance of project facilities will be eligible.

(c) Except as provided by (c)1 below, structures which are primar-
ily intended for a recreational activity to be conducted wholly within
the structure are not eligible.

1. Exceptions may be made for structures which partially enclose
an outdoor recreation facility for the purpose of extending the season
of use. Requests will be reviewed on a project-by-project basis.

(d) The local unit shall maintain a standard insurance policy. The
policy shall cover structural damage and other losses due to fire and
lightning, resultant damages caused by smoke and water, windstorm,
hail, riot attending a strike or damages from falling aircraft. The face
amount shall be adequate to cover the cost of replacing the structure
and shall be periodically adjusted to reflect changing costs. The
Department shall be named additional insured in the policy or poli-
cies to the extent of its matching grant, or for the amount of the
loan balance for the term of the loan, whichever is applicable.

7:36-4.2 Vandalism
Design criteria shall consider elements that will help to prevent or
will reduce the effects of vandalism.

DESIGN CRITERIA

7:36-4.3 Underground utility service

(a) The local unit shall, to the extent practicable, place all new
utility lines underground in the general area of developed recreation
facilities.

(b) The burial, relocation, or screening of existing overhead utility
lines may be eligible for loan or grant assistance.

7:36-4.4 Stormwater runoff

(a) To the greatest extent practicable, every project shall be de-
signed to provide a system whereby all stormwater runoff created
by the development will be retained on site for a period of time equal
to the natural site runoff and absorption time. This plan shall comply
with the guidelines set forth in the Stormwater Management Rules,
NJA.C. 78.
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(b) A stormwater runoff plan which includes both drawings and
a narrative shall be prepared by a licensed professional engineer,
architect or landscape architect and submitted to the Department for
approval prior to the commencement of construction and shall be
coordinated with the local soil conservation district.

7:36-4.5 Dredging of lakes and ponds

(a) Green Acres funds for dredging and the rehabilitation of lakes
and ponds will be considered only if:

1. The lake or pond is owned by the local unit;

2. Substantial public access to the water area is provided,

3. A clear outdoor recreational benefit is shown in addition to any
flood control advantages;

4. Itis a first time Green Acres dredging project, and once funded,
maintenance will be the responsibility of the local unit;

5. The project incorporates long-term corrective features includ-
ing, but not limited to, sedimentation basins and other methods of
maintaining the depth of the dredged areas;

6. The entire watershed has been taken into account, considering
upstream and downstream conditions, particularly stormwater man-
agement and sediment/erosion control practices;

7. The activities of upstream and downstream governments and/or
projects have been coordinated;

8. Project design includes equipment and procedures for sedimen-
tation and siltation controls; and

9. The project is planned in consultation with the applicable State
Soil Conservation Service District.

(b) Any dredging and spoils disposal shall be done in conformance
with all State laws, rules and regulations and those of the United
States Army Corps of Engineers, where applicable.
SUBCHAPTER 5. BASIS FOR ASSISTANCE: ACQUISITION
OF LAND FOR RECREATION AND
CONSERVATION PURPOSES

7:36-5.1 Terms of funding award

Lands to be acquired shall be consistent with a comprehensive
master plan program for the municipality, county or region as a
whole.

7:36-5.2 Eligible and ineligible acquisition costs

(a) The following costs are eligible:

1. Cash amounts expended to acquire title or permanent interest
in the land based on approved amount of loan or grant;

2. Reasonable relocation payments for persons, families or busi-
nesses displaced by the acquisition are eligible, subject to the avail-
ability of funding. Evidence of an approved Workable Relocation
Assistance Plan (WRAP) from the New Jersey Department of Com-
munity Affairs shall be provided;

3. Appraisal costs prepared under the direction of Department of
Environmental Protection and the Department of Transportation for
initial Fair Market Value Certifications and any Departmentally
approved updates; and

4. Survey costs incurred for the actual field determination of ac-
quired acreage.

(b) The following costs will not be eligible:

1. Administrative and operating costs related to acquisition;

2. Real property taxes; and

3. Increases in land costs in excess of the approved fair market
value as a result of negotiations.

(¢) Increases resulting from condemnation may be eligible for a
supplemental or loan. (See N.J.A.C. 7:36-5.5).

7:36-5.3 Eligible acquisitions

(a) Acquisition may include the purchase of title, development
rights, life estates, remainder interests, conservation easements, or
other interests in real property suitable for open space purposes.

(b) Areas of historic significance, areas having unique natural
features (such as ravines, outstanding overlook sites, etc.) or areas
for recreational use or future development to enhance civic, com-
munity or recreation centers may be acquired.

(c) Sites with existing buildings or structures that will be utilized
or renovated for the support of outdoor recreation are eligible if there
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is evidence that the sites will be properly maintained and operated
by the local unit.

(d) Sites with existing buildings or structures that will be de-
molished to provide an open space area are eligible.

(e) Acquisition of an open space area that includes, but is not
substantially occupied by, a library, an art gallery, or a museum is
eligible. Such facility, if included, would be subject to all of the rules
governing a standard recreational facility as described in N.J.A.C.
7:36-1.8 (General provisions).

(f) The funding of loans and grants for the acquisition of perpetual
conservation easements that are in conformance with a com-
prehensive local master plan may be eligible when a clear public use
or benefit is demonstrated, only if the easement:

1. Is contiguous and beneficial to significant public lands; or

2. Provides for public pedestrian or vehicular use; or

3. Provides for the acquisition of those rights necessary to serve
as a buffer or protective area to existing permanent open space or
to a unique natural or wildlife habitat.

(g) Environmental incentive assistance consisting of grants and
loans as provided in N.J.A.C. 7:36-1.4(f)3 will be limited to projects
predominantly in and which shall remain in a natural state, except
for areas suitable for development such as waterfront recreation
areas.

1. Future development of projects having received environmental
incentive assistance consisting of grants and loans as provided in
N.J.A.C. 7:36-1.4(f)3 is prohibited unless specifically approved by the
Department in advance.

7:36-5.4 Non-eligible acquisitions

(a) Non-eligible acquisitions are sites which will
predominantly covered by buildings or structures.

(b) The acquisition and development of former landfill sites is
ineligible.

remain

7:36-5.5 Supplemental loan or grant payments

(a) A supplemental [oan or grant may be approved, if funds are
available, to help reduce the financial impact of condemnation
awards providing that the following criteria are met:

1. The local unit has demonstrated significant progress and effi-
cient use of the time between loan or grant approval and the initiation
of a condemnation action. (See N.J.A.C. 7:36-1.10(a)4).

2. The final price paid is the result of a condemnation action.

3. Appeals from condemnation awards or court judgments shall
be taken whenever cither the State or local unit deems it necessary
or advisable.

4. All updates or revisions of appraisals necessitated by the court
action or condemnation award shall be completed in accordance with
procedures outlined in the New Jersey Department of Transportation
(DOT) and Department of Environmental Protection Memorandum
of Agreement entered into July 12, 1976 and amended August 27,
1985. (See Appendix A of this chapter).

SUBCHAPTER 6. ACQUISITION REQUIREMENTS

7:36-6.1 Appraisal procedures

(a) The local unit shall follow the New Jersey Department of
Transportation (DOT) appraisal procedures as outlined in the De-
partment of Transportation and Department of Environmental
Protection Memorandum of Agreement entered into July 12, 1976
and amended August 27, 1985. (See Appendix A of this chapter).

(b) When advisable, the Department at its discretion, will review
project appraisals.

7:36-6.2 Acquisition procedures

(a) After issuance of a fair market value certificate by DOT, nego-
tiations are the responsibility of the local unit. The local unit should
make every reasonable effort to acquire real property expeditiously
by negotiation.

(b) If the property is acquired for more than the established ap-
praised value, a statement of justification shall be submitted to the
Department by local unit.

(c) All pertinent records documenting conformance 1o the
provisions of this chapter shall be accurately and permanently kept
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on file by the local unit and shall be available for audit and review
by the Department for a period of at least three years.

(d) The local unit must show the full cost of the acquisition as
a local purchase expenditure. The loan or grant and any other grant
contributions, gifts or donations must be noted and shown on all
accounting records.

7:36-6.3 Relocation procedures

(a) Any relocation procedures, if applicable, shall be the adminis-
trative responsibility of the local unit.

(b) All pertinent records documenting conformance to N.J.S.A.
20:4-1 et seq. (Relocation) shall be kept on file by the local unit for
a period of at least three years.

7:36-6.4 Eminent domain

(a) Condemnation proceedings shall be the responsibility of the
local unit.

(b) The local unit shall notify the Department prior to initiating
court action for condemnation.

(c) All pertinent records documenting conformance to N.J.S.A.
20:3-1 et seq. (Eminent Domain) shall be kept on file by the local
unit for a period of at least three years.

(d) The Department will not disburse Green Acres assistance until
the local unit has taken title to the subject property.

7:36-6.5 Closings
Closings and all real estate acquisition procedures related to the
subject property shall be the sole responsibility of the local unit.

7:36-6.6 (Reserved)

7:36-6.7 Purchase concessions

(a) Purchase concessions such as temporary leasebacks, life rights,
life estates, remainder interests and similar techniques may be allow-
ed if approved by the Department on a project-by-project basis.

1. Prior to any final settlement, any final arrangement on life
rights, life estates, remainder interests or any other purchase con-
cession shall be submitted to the Department for review, comment
and approval.

7:36-6.8 Donations

(a) Pursuant to the 1983 Green Acres Bond issue (P.L. 1983,
¢.354), donations of land received by a local unit may be used as
a credit, on a dollar for dollar basis, towards a grant up to 25 percent
of a specific project cost.

(b) Pursuant to the Green Acres Bond issues passed in 1961, 1971,
1974 and 1978 (P.L. 1961, c.46; P.L. 1971, ¢.165; P.L. 1974, ¢.102;
P.L. 1978, c.118), the Department will accept lands acquired by the
local unit through donation or gift as an in kind credit to be used
as all or part of the local share of a specifically designated approved
acquisition project.

7:36-6.9 Temporary use

(a) Lands, buildings or structures that have been acquired as part
of a local Green Acres acquisition or other municipally owned lands
and facilities used for public recreation and conservation purposes

(see N.J.S.A. 13:8A-47) may be used or leased for non-recreational

uses on a temporary basis to a private individual or public agency
when there is a clear public benefit and when the public use does
not conflict with the park master plan for the development of the
site. Terms of lease will be negotiated at the time of contract on a
project-by-project basis.

I. Fees collected or revenues from leased facilities shall be in
conformance with N.J.A.C. 7:36-1.8(e)8i.

(b) Before leasing any land, building or structure on Green Acres
regulated lands, the local unit shall file with the Department, for
review and approval, a copy of each of the following:

1. A statement as to the purpose and need for the lease;

2. The proposed lease agreement identifying the lessee and the use
to which the building, structure or land will be put;

3. The park master plan; and

4. A park capital improvement program for the next five years
indicating when the park will be developed.
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7:36-6.10 Acquisition of a developed recreational facility

(a) A loan or grant for the acquisition of a developed outdoor
recreation facility including but not limited to a marina, ski area or
golf course is eligible under the Green Acres Program only when the
local unit agrees to maintain and preserve the land and its physical
improvements in a condition equal to or better than that which
existed at the time of funding. This condition is to be determined
by a qualified, unbiased third party on an annual basis. For example,
in the case of a golf course, the United States Golfing Association.

(b) Specific provisions to assure compliance with this chapter will
be included in the Green Trust Project Agreement or Grees Acres
Grant Contract.

(c) Any acquired developed facility shall be operted under the
same provisions, rules and regulations governing a similar facility
developed with Green Acres funds.

7:36-6.11 Waterfront acquisitions

In addition to private land above the high waterline, waterfront
acquisitions shall include all private lands and interests below the
current mean high waterline and continue to where the public interest
begins.

7:36-6.12 Loan and grant payments

Loan and grant payments shall be made only to the local unit.
SUBCHAPTER 7. STATE HOUSE COMMISSION: BASIS FOR
REVIEW

7:36-7.1 Retention and use

(a) Upon receipt of a loan or grant, all municipal or county lands
and facilities used for public recreation and conservation purposes
shall remain as public park, recreation, conservation and/or open
spaces.

(b) The property described in (a) above and all lands and facilities
developed or acquired with Green Acres assistance shall not be
converted in whole or part for other than public recreation and
conservation purposes without the approval of the Commissioner
and the State House Commission.

(c) Approval as required in (b) above may be granted by the
Commissioner and State House Commission only when, singularly
or combined, the local unit has agree to:

1. Substitution of other outdoor properties of at least equal fair
market value and of reasonably equivalent public recreation or con-
servation usefulness, size, quality, and location;

2. Cash repayment based on at least the current appraised fair
market value in accordance with N.J.A.C. 7:36-6.1; and

3. In cases dealing with permanent easements, even though indi-
vidual cases may appear to be insignificant, the perpetual nature of
public lands and the cumulative effect over a long period of time
is significant. In an effort to discourage this type of diversion, a
minimum cash value of $10,000.00 will be placed on any consider-
ation for easements on such property, when the request is made on
behalf of a non-public agency. Charges above this minimum will be
determined by the Department on an individual project basis.

(a)
DIVISION OF SOLID WASTE MANAGEMENT

Solid Waste Facilities: Records
Comment Period Extension

Take notice that the Department of Environmental Protection is ex-
tending until January 6, 1988, the period for submission of written com-
ments on the proposed amendment of rules concerning recordkeeping at
solid waste facilities, N.J.A.C. 7:26-2.13. The original proposal was pub-
lished on January 20, 1987 in the New Jersey Register at 19 N.J.R. 17I(a).
Please refer to it for further information.
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Interested persons may submit written comments on the proposed
amendment to:
Roger S. Haase, Esq.
Office of Regulatory Services
Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

HEALTH
(a)

HOSPITAL REIMBURSEMENT
Financial Elements and Reporting

Proposal Amendment: N.J.A.C. 8:31B-4.62

Authorized By: Molly Joel Coye, M.D., M.P.H., Commissioner,
Department of Health. )

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5b and
26:2H-18d.

Proposal Number: PRN 1987-525.

Submit comments by January 20, 1988 to:
Pamela S. Dickson, Director
Hospital Reimbursement
State Department of Health
CN 360, Room 601
Trenton, NJ 08625-0360

The agency proposal follows:

Summary

The proposed amendment to the Financial Elements and Reporting
regulations excludes from Chapter 83 restrictions two components of
HealthStart, the new program designed to provide comprehensive health
care for Medicaid-eligible pregnant women (HealthStart Maternal Care)
and children up to the age of 24 months (HealthStart Pediatric Care).

HealthStart Maternal Care consists of two parts, Medical Services and
Health Support Services, each reimbursed by Medicaid through different
mechanisms. Medical Services provided by hospital clinics will be treated
as outpatients services; and Health Support Services, composed of basic
nutrition, social-psychological services, health education, and case coordi-
nation, will be reimbursed on a non-institutional capitated basis. Ac-
counting for revenue and expenses associated with the Maternal Health
Support Services will be treated as **Case C” excluded health care services.
Thus, revenues and expenses from this component will not enter into the
Preliminary Cost Base of hospitals certified as HealthStart providers.

HealthStart Pediatric Care provided by hospital clinics will be reim-
bursed by Medicaid. These revenues and associated expenses will be
treated as outpatient services. For hospitals in which pediatricians are
salaried rather than fee for service, an additional non-institutional
capitated fee will be reimbursed by Medicaid. This fee will cover Pediatric
Continuity of Care Services, including case coordination, outreach, and
continuity of care. Revenues and expenses associated with this capitated
fee will be treated as “Case C” and will not enter into the Preliminary
Cost base of hospitals certified as HealthStart providers.

Social Impact
The proposed amendment will reduce health risks in New Jersey infants
by promoting participation in outpatient HealthStart Maternal Care.
Over time, infant mortality and morbidity, including low birthweight,
should decline.

Economic Impact

The proposed amendment will have minimal direct impact on Chapter
83 hospitals. Because Medicaid will reimburse hospital outpatient clinics
certified as HealthStart Providers, revenues and expenses associated with
these services will not affect rates. Long term economic benefit should
result from a decrease in the incidence of low birthweights and other poor
health outcomes, with ensuing reduction in the health care costs needed
to treat such infants. Moreover, the improved access to coordinated care
should increase utilization of appropriate health services, and decrease
use of resource-intensive emergency rooms for routine care.

Regulatory Flexibility Statement
The proposed amendment applies only to the 89 hospitals that have
rates established by the Hospital Rate Setting Commission. With one
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exception, each hospital employs more than 100 full-time employees.
Therefore, such hospitals do not fall into the category of small businesses
as defined in Section 2 of the New Jersey Regulatory Flexibility Act (P.L.
1986, c.169). The one hospital with less than 100 employees is not a
licensed maternity hospital, has neither maternity nor pediatric clinics,
and is not affected by the proposed amendment.

Full text of the proposal follows (additions indicated in boldface
thus).

8:31B-4.62 Excluded Health Care Services

(a)-() (No change.)

(g) Excluded Ambulatory Services: HealthStart Maternal Care
Health Support Services. The revenues and expenses associated with
the provision of these services shall be treated as Case C, netted against
each other, with neither gains nor losses added to the Preliminary Cost
Base.

(h) Excluded Ambulatory Services: HealthStart Pediatric Conti-
nuity of Care. In Hospitals with salaried pediatricians, revenues and
expenses associated with the non-institutional Medicaid capitated fee
shall be treated as Case C and netted against each other. Gains and
losses shall be excluded from the Preliminary Cost Base.

(b)
DIVISION OF HEALTH PLANNING AND RESOURCES
DEVELOPMENT

Certificate of Need: Hospital Policy Manual

Proposed Repeal: N.J.A.C. 8:43E-1.1 through 1.37
Proposed Repeal: N.J.A.C. 8:43G-1.1 through 1.11
Proposed New Rule: N.J.A.C. 8:43I-1.1 through 1.26

Authorized By: Molly Joel Coye, M.D., M.P.H., Commissioner,
Department of Health (with approval of the Health Care
Administration Board).

Authority: N.J.S.A. 26:2H-1 et seq., specifically, 26:2H-5.

Proposed Number: PRN 1987-524.

Submit comments by January 20, 1988 to:
John A. Calabria, Chief
Health Planning Services
New Jersey Department of Health
Room 604
CN 360
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The 197! Health Care Facilities Planning Act (N.J.S.A. 26:2H-1 et seq.,
as amended) requires the Department to assure that New Jersey's hospital
and related health care services are of the highest quality, of demonstrated
need, efficiently provided and properly utilized at a reasonable cost. To
implement this public policy, Chapter 136 gave the Department of Health
broad responsibilities in regulating the health care system through
authorization of the Certificate of Need program.

The Department initially adopted The Policy Manual for Planning and
Certificate of Need Reviews of Health Care Facilities and Services within
the State of New Jersey (the Hospital Policy Manual—N.J.A.C. 8:43E-1.1
et seq.) on April 21, 1977. These rules have not been amended since that
time.

In view of the significant changes that have occurred in the health care
system since 1977, the Department proposed the first major revisions to
the existing rules in April 1985. In developing those proposed changes,
the Commissioner obtained the recommendations and approval of the
Statewide Health Coordinating Council (SHCC).

Following approval by the Health Care Administration Board, the
proposed amendments to the Hospital Policy Manual were published for
public comment purposes in the New Jersey Register on May 20, 1985.
The Department did not submit these proposed amendments to the
Health Care Administration Board for final adoption, pending further
study of proposed federal limitations on reimbursement of hospital capi-
tal expenditures. This study led to the development and adoption of
interim rules to govern a single hospital construction batch. The Capital
Policy Rules (N.J.A.C. 8:43G-1.1 et seq.) were approved by the HCAB
in August 1986 and contained many clements of the Hospital Policy
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Manual. The Department accepted and processed 12 applications for
major hospital capital expenditures during 1986 under these rules, which
eliminated any future hospital capital construction batches until 60 days
subsequent to adoption of a new Hospital Policy Manual. The proposed
new rules, therefore, will permit hospitals who are in need of major
renovation and/or construction programs to proceed with a Certificate
of Need application.

When the Capital Policy Rules (N.J.A.C. 8:43G-1.1 et seq.) were
proposed in 1986, it was announced that they would be repealed upon
the adoption of a new Hospital Policy Manual. Therefore, as part of this
adoption process of the new Hospital Policy Manual, the Department
is concurrently proposing the repeal of N.J.A.C. 8:43G-1.1 et seq.

The overall purpose of the proposed new rules is to identify policies,
standards and criteria which shall be used by the Department of Health,
the Statewide Health Coordinating Council, and the local health planning
agencies to guide the planning and review of all Certificate of Need
applications submitted by hospitals in the State of New Jersey, for capital
expenditures and bed additions. The rules will not govern Certificate of
Need applications for projects in which separate and specific regulations
have been adopted, such as Intermediate Psychiatric Beds (N.J.A.C.
8:43E-5.1 et seq.) or Regional End-Stage Renal Disease Services
(N.J.A.C. 8:33F). However, the rules do establish policies, standards and
criteria pertaining to major hospital projects such as bed additions, mod-
ernization and/or renovation programs, acquisition of major moveable
equipment, and mergers or relocations. The criteria includes sections that
specifically address issues of accessibility, planning, cost effectiveness,
capital financing, and the minimum size of facilities.

The rules have been found since 1977 to generally be effective in their
ability to insure the quality of care, regional accessibility, and adequate
utilization of hospital services in New Jersey. The rapidly escalating costs
of the health care system evidenced nationally have not been experienced
to the same extent in this state. This can in part be attributed to the
authority afforded to the Department of Health by these rules to regulate
the rate of growth in hospital services and beds.

Social Impact

N.J.S.A. 26:2H-1 (as amended) recognizes as “‘public policy of the State
that hospitals and related health care services of the highest quality, of
demonstrated need, efficiently provided and properly utilized at a reason-
able cost are of vital concern to the public health. In order to provide
for the protection and promotion of the health of inhabitants of the State,
promote the financial solvency of hospitals and similar health care facili-
ties and contain the rising cost of health care services, the State Depart-
ment of Health . .. shall have the central, comprehensive responsibility
for the development and administration of the State’s policy with respect
to health planning, hospital and health care services, and health facility
cost containment programs ...”

The New Jersey State Health Plan recognizes the underutilization of
inpatient beds, specialty services, and expensive equipment as an impor-
tant factor contributing to the rapidly escalating costs of health care.
Regionalization of specialty services and equipment is viewed as an im-
portant mechanism for promoting health by improving the capabilities
of services and quality of care offered, by improving the solvency of
hospitals offering these expensive services, and by containing the rising
costs of health care services.

The Department of Health has, through the Hospital Policy Manual,
implemented public policy that has been directed towards both improving
the health of residents and towards increasing the accessibility, accept-
ability, continuity, and quality of services provided to them. Through
these rules, hospitals and related health care facilities submitting
Certificate of Need applications must meet established standards and
criteria addressing all of these concerns. Through adoption of the
proposed new rules, the Department will update these standards to reflect
changes both in the health care system and in public policy that have
been evidenced since initial adoption in 1977. New standards are estab-
lished addressing current practices in measuring efficiency, hospital
mergers, and new equipment categories. Access to health care in particu-
lar is broadened considerably by rules in which Certificate of Need
applicants must demonstrate the availability and accessibility of clinics
and all existing and proposed services to medically indigent and medically
underserved populations.

New Jersey’s 97 general hospitals experienced almost 1.1 million ad-
missions in 1985, resulting in a total of over 8.0 million patient days.
The structure and design of the health care system as promoted by these
rules thus has a significant impact on the lives and well-being of New
Jersey’s residents.
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Economic Impact

Total annual capital reimbursement to New Jersey general acute care
hospitals (the Capital Facilities Allowance under Chapter 83 DRG regu-
lations) increased from $226 million in 1984 to $304 million in 1986, an
increase of 34 percent. Based on already approved capital projects, the
total CFA is expected to increase to approximately $365.8 million, a
further increase of $61.5 million or about 62 percent over 1984. This does
not include the October 15, 1986 batch which totals approximately $439.5
million and will result in about $42.7 million in annual reimbursement.
With the approval of all of these projects, the total CFA will increase
to $408.5 million or about 80 percent over 1984. Through application
of the Hospital Policy Manual and other health planning rules, a number
of proposed capital projects have either been denied Certificates of Need
by the Commissioner of Health; or have reduced the cost and scope of
their applications. In concert with proposed modifications to capital
reimbursement procedures for hospitals, the Certificate of Need review
process serves to reduce the actual and projected levels of capital reim-
bursement levels in hospitals. The Hospital Policy Manual, therefore,
provides the Department with an essential means to objectively assess
and evaluate the need for proposed new capital projects as well as their
impact on capital and operating expenditures.

Maintaining an affordable health care system that addresses the real
needs of New Jersey’s residents for access to health care is essential. The
proposed new rules are critical to the Department’s efforts to design a
health delivery system that provides care that is of sound quality, of
demonstrated need, and both efficiently provided and properly utilized.

Regulatory Flexibility Statement

The Department has determined that the proposed new rules potential-
ly affect only the 89 acute care hospitals and three hospitals with Special
Hospital licenses. All but one of these hospitals employ more than 100
full-time employees and do not fall into the category of small businesses
as defined in Section 2 of the New Jersey Regulatory Flexibility Act (P.L.
1986, c.169). The one hospital covered by the rules will not be affected
by the proposed change.

The proposed new rules do not add reporting, recordkeeping or other
compliance requirements. N.J.A.C. 8:31B-3.27 requires annual subscrip-
tion of written documents to the Department which the proposed revision
does not modify.

The rules are necessary to preserve the public health by ensuring that
capital expenditures are made only for needed health care facilities and
resources.

Full text of the proposed repeals can be found in the New Jersey
Administrative Code at N.J.A.C. 8:43E-1.1 through 1.37 and N.J.A.C.
8:43G-1.1 through 1.11.

Full text of the proposed new rule follows:

CHAPTER 43I
CERTIFICATE OF NEED: HOSPITAL POLICY MANUAL

SUBCHAPTER 1. GENERAL PROVISIONS

8:431-1.1 Purpose .

(a) The 1971 Health Care Facilities Planning Act (N.J.S.A.
26;2H-1 et seq. as amended) established as public policy of the State
of New Jersey “‘that hospital and related health care services of the
highest quality, of demonstrated need, efficiently provided and prop-
erly utilized at a reasonable cost are of vital concern to the public
health.” (N.J.S.A. 26:2H-1)

(b) To implement this policy, P.L. 1971 Ch. 136 (N.J.S.A. 26:2H-1
et seq.) has given the State Department of Health *‘the central,
comprehensive responsibility for the development and administration
of the State’s policy with respect to health planning, hospital and
related health care services, and all public and private institutions,
whether State, county, municipal, incorporated and not in-
corporated, serving principally as boarding, nursing or maternity
homes or other homes for the sheltered care of adult persons or as
facilities for the prevention, diagnosis or treatment of human disease,
pain, injury, deformity, or physical condition(s). (N.J.S.A. 26:2H-1
as amended)

(c) No health care facility shall be constructed or expanded, and
no new health care services shall be instituted except upon application
for and receipt of a Certificate of Need. (NJ.S.A. 26:2H-7 as
amended)

(d) The Department of Health has a major responsibility for the
promotion of quality health services rendered in an efficient and
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economical manner and available to all residents of the State. To
ensure significant progress toward the achievement of this policy
goal, planning and Certificate of Need activities will be directed
toward the provision of facilities and services which:

1. Improve the health of residents of a health service area;

2. Increase the accessibility (including overcoming geographic,
architectural and transportation barriers), acceptability, continuity
and quality of health services provided them;

3. Restrain increases in the cost of providing health services;

4. Prevent unnecessary duplication of health resources and en-
courage the development of cost effective alternative delivery modes
(P.L. 93-641, Section 1513(a)), and

5. Reduce financial barriers to care.

(e) The general policies, standards and guidelines set forth in the
chapter are intended to provide substantive criteria for the regulation,
planning, review and implementation of health care facilities and
services within the State of New Jersey.

() The general policies presented in the chapter apply to all facility
and service planning within the State. In addition to these general
policies, specific planning and review standards and guidelines are
presented in this chapter for broad categories of health care facilities
and services, as well as for specialized types of health care which shall
be made available on a regionalized basis.

(g) This chapter is to be distinguished from the “Guidelines and
Criteria for Submission of Applications for Certificate of Need”
published by the New Jersey State Department of Health (N.J.A.C.
8:33-1 et seq.) which identifies the procedures, rules, and regulations
which carry out the Certificate of Need program pursuant to N.J.S.A.
26:2H-1 et seq. (1971 Health Facilities Planning Act), Public Law
92-603 (Section 1122 of the Social Security Act).

(h) This chapter presents substantive criteria for the planning of
health care facilities and services as provided by hospitals within the
State. These policies, standards and guidelines shall be applied in
the review of proposed actions requiring Certificate of Need
authorization.

8:431-1.2 General policies

(a) The general policies identified in this chapter shall apply to all
facilities licensed and regulated under N.J.S.A. 26:2H-1 et seq. and
amendments thereto.

(b) No certificate of need shall be issued unless the action
proposed in the application for such certificate is necessary to provide
required health care in the area to be served, can be economically
accomplished and maintained, and will contribute to the orderly
development of adequate and effective health care services (N.J.S.A.
26:2H-8)

(c) Each Certificate of Need shall comply with the State Health
Plan and all appropriate health planning and rate setting regulations
adopted by the Department of Health (with approval of The Health
Care Administrative Board) and should also be in compliance with
the adopted plan(s) of the local health planning agency in which the
action is proposed.

(d) In reviewing Certificate of Need applications, the Department
will consider the following as capital policy goals:

. The reduction of duplicative services and excess bed capacity
and the development of cost effective alternatives to inpatient care.

2. Accessibility to all inpatient and outpatient services by medi-
cally indigent residents of State.

3. The efficient operation of licensed hospitals in the State.

4. The achievement of operational cost savings or cost avoidances
as a result of proposed new capital expenditures.

5. Maintenance of a level of capital debt as appropriate to a cost
efficient health care delivery system.

6. The orderly development of health care services.

(e) Any applicant for a Certificate of Need must agree in writing
at the time of filing its Certificate of Need application to uncondi-
tionally accept the following conditions of approval. These con-
ditions will be a part of any and all Certificate of Need approvals
which are issued:

1. In order to assure access to patient care services, under no
circumstances may any patient be denied admission to the applicant
institution or, once admitted, transferred to another institution due
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to inability to pay for services. This condition shall remain in effect
for the life of the approved project.

2. The applicant will not practice discrimination on the basis of
medical diagnosis if it has the ability to treat that medical diagnosis.

3. The applicant will assure that indigents and Medicaid patients
have access to all services offered by the facility.

(f) Each applicant must demonstrate a historical commitment to
caring for the medically indigent (that is, provision of uncompensated
charity care, excluding bad debt accounts) and that it has taken steps
to develop services for this population; for example, primary care
programs followed-up with appropriate specialty referral; and the
applicant submits evidence from its medical staff that staff physician
with admitting privileges will accept indigent and Medicaid patients.

(z) The Department of Health encourages planning by hospitals
which promotes:

1. Actions consistent with the New Jersey State Health Plan and
State Department of Health policies and regulations;

2. Actions consistent with the goals and objectives of the plan of
the local health planning agency within the service area in which the
action is proposed.

3. Prevention of disease through early intervention and the
provision of primary care services, and encourages the continued
development of alternative service modalities to substitute for inpa-
tient hospital care and alternative facilities to substitute for hospital
inpatient construction as appropriate.

4. Regionalization of medical resources to achieve cost efficiences
and to enhance the quality of care as appropriate.

5. Accessibility to and the availability of services to those persons
unable to pay for services (in whole or in part).

6. Reductions in environmental and occupational illness and dis-
ease.

(h) Institutions which engage in cooperative regional planning and
which demonstrate that they are sharing their resources on a regional
basis shall be given special consideration in the awarding of certificate
of need.

(1) In making determinations on applications for Certificate of
Need approval, there shall be taken into consideration the availability
of facilities or services which may serve as alternatives or substitutes,
the need for special equipment and services in the area, the possible
economies and improvement in services to be anticipated {rom the
operation of joint central services, the adequacy of financial resources
and sources of present and future revenues, the availability of suffi-
cient manpower in the several professional disciplines, and such other
factors as may be established by regulation. (see N.J.S.A. 26:2H-8)

(j) The Department of Health shall give preference to applicants
which:

1. Document existing working relationships with other area hospi-
tals and health care facilities providing primary care services, includ-
ing, but not limited to, referral arrangements for regionalized ser-
vices;

2. Document the accessibility of services to persons who are un-
able to pay; and

3. Propose mergers, consolidations, or other joint arrangements,
or closure of underutilized and unneeded inpatient services and docu-
ment quantifiable cost savings in future years resulting from such
actions.

(k) The applicant shall identify alternative approaches to the proj-
ect which were considered and demonstrate in specific terms how the
option selected, relative to all other alternatives, most effectively
benefits the health care system through achieving capital and oper-
ational savings, increasing access, and/or improving quality of care.

(I) If a hospital has closed, ceased or not maintained operation
of any of its beds, facilities, or services for a period of eighteen
months or more, these beds will be removed from the inventory of
the facilities and a Certificate of Need shall be required to reopen
such beds, facilities, or services.

(m) All hospitals must report any transfer of funds from the gen-
eral hospital to affiliated or subsidiary corporations on an annual
basis to the Department.
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8:431-1.3 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise:

“Acquisition” means the obtainment of a health care facility or
service through purchase, lease, donation or other means which re-
quires a Certificate of Need.

“Adjusted admission” as defined at N.J.A.C. 8:31B-3.24 (as
amended), the Uniform Bill-Patient Summary (Inpatient) Regula-
tion, means inpatient admissions multiplied by total gross divided by
inpatient gross revenue.

“Admissions’ means all inpatients admitted to the hospital, includ-
ing Same Day Medical Admissions and excluding Same Day Surgery,
Outpatient Surgery, and internal transfers within the hospital.

“Commissioner’” means the Commissioner of the Department of
Health.

“Construction” means the erection, building, alteration, re-
construction, improvement, renovation, extension or modification of
a health care facility, including its equipment, the inspection and
supervision thereof; and the studies, surveys, designs, plans, working
drawings, specifications, procedures, and other actions necessary
thereto.

“Debt service” means those funds allocated to the repayment of
principal, depreciation, and interest as a result of the financing of
a capital expenditure.

“Department” means the New Jersey Department of Health.

“Equity” means a voluntary non-operating asset contribution
which will reduce the total size of the debt.

“Fixed equipment” means equipment which is attached to the
physical plant of a facility.

“Guidelines” means those general factors to be considered in ap-
plying a given standard, or to guide decision-making in areas for
which specific standards are not available or would not be ap-
propriate.

““Hospital Service Area’ means those municipalities in an area that
can be determined through the most recent patient origin/market
share data collected by the Department to meet one or more of the
following criteria:

1. The hospital derives five percent or more of total admissions
from the municipality; or

2. Greater than 20 percent of residents of the municipality who
are hospitalized utilize the subject hospital; or

3. It is the municipality in which the hospital is located.

“Inpatient” means either a patient appropriately admitted to a
licensed acute care hospital bed for an overnight stay and /or a patient
appropriately admitted to a licensed acute care bed following a same
day medical procedure.

“Local health planning agency” means an agency which performs
planning pertaining to health care facilities and services which are
located in or serving a specific geographical area designated by the
Commissioner.

“Major movable equipment” means equipment which generally is
not attached to the physical plant of a facility and has, for de-
preciation purposes, a predetermined life.

“Medically underserved groups’ means all population groups in-
cluding racial, ethnic, and sexual minorities, migrant workers, the
handicapped, Medicaid recipients, individuals and families with in-
comes below 80 percent of the median income for either the state
or the Standard Metropolitan Statistical Area in which they reside,
and other identifiable segments of the population which currently fail
to use health care services in numbers approximately proportionate
to their presence in the population as adjusted to account for their
need for such services.

“Modernization” means the alteration, expansion, major repair (to
the extent permitted by rules), remodeling, replacement, and reno-
vation of existing buildings (including initial equipment thereof), and
the replacement of obsolete equipment of existing buildings.

“QOutpatient surgery” means a very minor surgical procedure ap-
propriately performed in private practice settings, or in hospital
outpatient departments, on patients who do not require a licensed
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free standing ambulatory surgery facility or same-day surgery (SDS)
status in a hospital. Anesthesia is generally of a local type. In a
hospital setting, outpatient surgery is counted as an outpatient visit.

“Proposed capital expenditure” means the sum total of expen-
ditures anticipated by the facility at the conclusion of a project, which
includes expenditures by a facility acting as its own contractor, which
under generally accepted accounting principles is not properly
chargeable as an expense of operation and maintenance.

“Replacement funding” means the amount of reimbursement as
determined under Chapter 83 Rate Setting Regulations (N.J.A.C.
8:31 B-3 and 4 which provides for replacement of capital facilities
and fixed equipment.

“Same day medical admissions” means those patients who were
provided elective treatment (diagnostic and nonsurgical procedures
as defined ICD-9-CM Codes) and were discharged in a routine status
before midnight of the day of admission.

“Same day surgery” means a surgical procedure performed on
patients who:

I. Have these procedures performed in a licensed health care fa-
cility, but do not stay overnight.

2. Require a licensed health care facility as a setting for these
procedures and generally require some form of anesthesia (typically
general or regional in nature) and a facility-based post surgery re-
covery period of at least one hour.

“Standards’ means the specific requirements that applicants must
satisfy in developing applications for Certificate of Need approval.
To the extent practicable, standards shall address measurable charac-
teristics that such applications must meet.

“Total project cost” means all costs associated with the proposed
project, including all capital costs, carrying and financing costs,
interest on borrowings during construction, and lease/rental agree-
ments. Total project cost excludes any contingency amounts.

8:431-1.4 Scope
This chapter shall apply to all hospitals licensed and regulated
under N.J.S.A. 26:2H-1 et seq. and amendments thereto.

8:431-1.5 Standards regarding minimum size; acute general
hospitals

(a) The minimum size for an acute general hospital shall be 200
beds. This standard shall not apply to:

1. Facilities licensed for fewer than 200 beds at the time of adop-
tion of this chapter;

2. Facilities of less than 200 beds proposing to expand to at least
200 beds, where the need for expansion is justified;

3. Facilities with less than 200 beds which are operated by or have
submitted a Certificate of Need to merge with a full-service general
acute hospital with over a 200-bed capacity and which provide or
will provide only those services which are necessary to meet the
community’s need without duplication of service.

8:431-1.6 Minimum size of obstetrics units

The minimum size of an obstetric service shall be 20 beds, unless
waivers are granted pursuant to NJA.C. 8:33C-1.1 et seq.
“Certificate of Need Designation of Perinatal Services”, which ap-
plies to Level I units only in those instances dictated by severe
geographic isolation of a population, demonstrated medical neces-
sity, or cost effectiveness. In no case shall the minimum for obstetric
beds fall below ten beds.

8:431-1.7 Standards regarding minimum size; pediatric services
(a) The minimum size of a pediatric unit shall be 20 beds. Excep-
tions will be considered where it is documented that:
|. The distance to an alternate pediatric unit exceeds 20 miles; or,
2. At the proposed lower capacity, occupancy will exceed mini-
mum occupancy standards identified at N.J.A.C. 8:431-1.11, and the
applicant demonstrates an appropriate level of care will be provided
in a cost-effective manner.

8:431-1.8 Limitations on approvals

Certificate of Need approval for construction, renovation, or
purchase of a facility is limited to the project as contained in the
Certificate of Need application. No implict approval for additional
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beds, services, or equipment can be inferred from the approval unless
specifically defined in the application.

8:431-1.9 Standards regarding shelled space

Shelled space (any area of a facility built without the intent for
immediate use) has generally not been proven to be cost effective.
Projects proposing shelled space shall not be approved unless the
applicant can demonstrate significant cost savings using present value
analysis to both the institution and the health care system as well
as the future need for the space. The Department will not recognize
the capital costs of shell space within the cost base of the hospital
while it remains shell space.

8:431-1.10 Bed need

(a) Any application for establishment of or expansion of licensed
beds must demonstrate need for these beds in the proposed service
area based upon needs assessment methodology identified in:

1. Adopted Department of Health planning regulations governing
regionalization of the service(s); or

2. The State Health Plan, and amendments thereto; or

3. Planning documents as developed by the Department and the
Statewide Health Coordinated Council.

(b) Where the applicant is proposing beds to support specialized
services for which there are no methodologies referenced in the docu-
ments cited at N.J.A.C. 8:431-1.10(a), the need for beds shall be
documented by an analysis of empirical evidence which demonstrates
that beds for a new service are cost effective, beneficial to patients,
accessible, of high quality, and could not be provided in a less costly
setting. In addition, an applicant shall provide evidence establishing
the need for beds by documenting estimates of:

I. Referrals from major referral sources, as reflected in letters of
support; and

2. Projected admissions, patient days, and average length of stay
(the bases for these projections must be specifically identified in the
application); and

3. Utilization based upon methodologies established by federal,
regional, or other health planning or financing authorities; and

4. Occupancy level projections which shall be demonstrated to
have achieved a minimum of 80 percent (for the beds proposed in
the application) within two complete calendar years from initial
licensure.

8:431-1.11 Standards regarding occupancy rates

(a) For purposes of review of Certificate of Need applications, the
minimum and optimal occupancy rates based upon licensed beds for
an acute general hospital, by service category, shall be:

Minimum Optimal

Medical/Surgical 75% 90%
Obstetrics 60% 85%
Pediatrics

Units of less than 40 beds 60% 85%

Units of 40 and above 65% 90%
ICU/CCU 60% 85%
Psychiatric 70% 90%

(b) The level of excess beds within a hospital shall be that number
of licensed beds, which, when deleted from a service, will allow a
hospital to achieve minimum occupancy levels as identified in (a)
above, for a period two years beyond the projected completion date
of the project, defined as the “target year”. Utilization levels for the
target year shall be based on a projection method defined at N.J.A.C.
8:431-1.15(b), applied forward to the target year.

(c) For purpose of review of Certificate of Need applications for
modernization/renovation, new construction or changes in licensed
bed capacity, where occupancy falls below minimums within services
identified above for the two most recent consecutive calendar years,
the hospital must file a plan with the Department of Health that
identifies an appropriate bed reduction or services closure. This plan
must have hospital board approval and be filed within six months
of the end of the second calendar year that occupancy falls below
minimum. In addition, the plan and its implementation schedule
must be acceptable to the Department.
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8:431-1.12 Standards regarding addition or replacement of beds

(a) Certificate of Need applications may be approved for the re-
placement or addition of licensed bed capacity where the applicant
has demonstrated compliance with all of the following:

1. In the previous 18 months, the applicant hospital must exceed
both minimum occupancy rates for all existing services as well as
optimal occupancy rates for the service(s) being proposed for ex-
pansion and demonstrate that it will achieve an occupancy rate for
the service(s) being expanded of no less than 10 percentage points
higher than the minimum occupancy rates established for that service
identified at N.J.A.C. 8:431-1.11(a) for the year which is two years
beyond project completion.

2. For projects proposing the replacement of existing acute care
beds the applicant hospital must exceed minimal occupancy rates
identified at N.J.A.C. 8:43I-1.11(a) in all existing services, and dem-
onstrate that it will achieve an occupancy rate in service(s) being
replaced of no less than 10 percentage points higher than the mini-
mum occupancy rates identified at N.J. A.C. 8:43I-1.11(a) for two
years beyond project completion.

3. The hospital must demonstrate an appropriate average length
of stay in the service for which beds are being renovated or expanded.

4. For bed additions, where there are acute care hospitals within
the applicant’s service area which, during the 18 months preceeding
the filing of the Certificate of Need application failed to meet the
minimum occupancy levels identified at N.J.A.C. 8:431-1.11 within
the service type(s) for which expansion is being requested, the appli-
cant must provide written evidence that the Board of Directors have
undertaken good faith efforts to develop mergers, joint ventures, or
other shared service arrangements with the underutilized facility(ies).
The applicant must document these efforts, identify the status of
these negotiations at the time the application is filed, describe the
impact of agreements made between the boards of hospitals on the
proposed project, and, where agreements have not been reached,
describe in detail the obstacles preventing the formalization of agree-
ments. Moreover, where an applicant has failed to enter into good
faith efforts to achieve agreements of the type referred to in this
chapter, a detailed explanation authorized by the board of the appli-
cant institution must accompany the application.

(b) Exceptions to (a)l and (a)2 above may be considered where:

1. The applicant is proposing to reduce licensed beds through
conversion or decertification, thereby demonstrating that occupancy
levels will be in compliance with minimum standards at the comple-
tion of the project; or

2. The applicant can demonstrate that there will be a net bed
reduction in its County resulting from cooperative planning with
neighboring hospitals; or

3. The applicant can demonstrate additional bed need by
documenting rapid changes in demographics or casemix, as well as
having evidenced appropriate increases in utilization over the
previous 18 months.

4. The applicant demonstrates to the satisfaction of the Depart-
ment of Health that a reduction in beds in order to meet minimum
occupancy standards will produce no capital or operating cost sav-
ings.

8:431-1.13 Community need standards

(a) A hospital may be approved for necessary capital renovation
projects except where it fails to demonstrate that it meets the follow-
ing standards:

1. Utilization Standards:

i. Overall occupancy rates of greater than 75 percent at the con-
clusion of the project.

ii. Trends in volume (admissions, ALOS, and/or patient days)
which indicate occupancy will continue to be above 75 percent of
total remaining licensed beds for a period of at least two years beyond
completion of the project.

2. Efficient size: A hospital must maintain at least 200 beds at the
conclusion of the project while maintaining overall occupancy rate
of at least 75 percent. Where it fails to meet this standard, capital
projects may only be approved where the hospital is efficiently oper-
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ated, and geographically isolated, or merged into a multi-hospital
system in its area. These criteria are further defined in N.J.A.C.
8:431-1.13(b).

3. Hospital efficiency: The applicant must demonstrate that it is
operated in an economically efficient manner through generally ac-
cepted industry efficiency standards. Exceptions may be considered
if the applicant meets criteria defined in (b) below.

4. Excess bed areas: Where the total number of excess beds as
determined under N.J.A.C. 8:431-1.11(b) in an area exceeds 75 per-
cent of the licensed bed capacity of an applicant hospital at the time
of application no approval may be granted unless the applicant
qualifies under one or more of the exception conditions outlined in
(b) below. As an example, in County A, the Department determined
that there is an excess of 300 beds. Hospital A with 200 beds does
not meet the standard, as 75 percent of 200 is 150, and the excess
of 300 is greater than 150. Hospital B, with 400 beds, meets the
standard as 75 percent of 440 is 330, which exceeds the county bed
excess. The intent is to examine need for the institution as a whole
in areas of substantial bed excess prior to investment of major new
capital obligation.

(b) The following criteria will be utilized in determining exceptions
to N.J.A.C. 8:431-1.13(a)2 through 4:

1. The hospital is geographically isolated, when each of the follow-
ing apply:

i. There is a lack of another acute care hospital within a 15 mile
radius of an applicant hospital; and

ii. Where at least 50 percent of the residents of the service area
utilize the hospital; or

2. The hospital is efficient, where its occupancy rates are above
80 percent overall for the last four quarters reported to the Depart-
ment. or

3. Where a multi-hospital system application is being proposed in
one of two forms:

i. Joint Community Application: An application submitted jointly
by all hospitals (or a combination of hospitals constituting a majority
of needed beds) within a 15 mile radius of the applicant hospital or
in a service area as approved by the Department, that accomplishes
the following objectives:

(1) Consolidation and regionalization of services in the area, ac-
complishing the significant reduction of duplicative inpatient, outpa-
tient, therapeutic and diagnostic services and of ancillary and admin-
istrative functions between institutions; and,

(2) Creation of specific operational cost savings which will be
incorporated into the rates upon completion of the project; and

(3) Establishment of a joint planning committee for the area which
includes all hospitals identified in the application, as well as com-
munity participants.

it. Hospital Merger Applications: An application for transfer of
ownership between two or more institutions within a 15 mile radius
orin a service area as approved by the Department in which all assets
are merged under a single corporate entity operated by a single board
of trustees, which accomplishes the following objectives:

(1) Reduction of an appropriate level of excess beds within the
merged institutions and conversion, closure, or consolidation of un-
necessary physical plant areas in a manner achieving cost savings to
the system;

(2) Consolidation of duplicative inpatient, outpatient, therapeutic
and diagnostic services and ancillary and administrative functions
where appropriate to the overall health care needs of the health
service area.

(3) Compliance with accessibility standards identified at N.J.A.C.
8:33-2.1.

4. An exception to N.J.A.C. 8:431-1.13 may be considered by the
Commissioner where the project scope is limited to correction of
conditions constituting an imminent hazard to the health and safety
of patients and staff, as determined by the Department.

(c) Planning Alternatives: Hospitals not meeting the criteria for
community need identified in (a) above may apply for a one time
rate adjustment under Chapter 83 Hospital Reimbursement regu-
lations (N.J.A.C. 8:31B) for each of the following types of studies:

i. Conversion of Acute-Care Beds Study: A hospital will analyze
all available options in converting all or a portion of its acute care
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beds to non-acute care use. The study must determine the capital and
operating costs associated with each option, and assess reimburse-
ment implications.

ii. Closure Study: A closure study will address the impact on
medically underserved populations, the ambulatory-care needs of the
community, an employee retraining or job relocation plan, and a
financial analysis of both short-term and long-term debt. To be
eligible for a closure study, the hospital must not be in default or
in bankruptcy.

8:431-1.14 Project component need

(a) In addition to demonstrating continued community need, as
defined in N.J.A.C. 8:431-1.13, all hospitals must demonstrate the
need for each component part of the proposed project. A component
means any element of the overall project that is associated with the
modernization or renovation, expansion, or new construction of an
identifiable physical plant area, such as a nursing unit, ancillary
department, administrative area, or any structural element of the
facility.

(b) Approval of components proposing to address mod-
ernization/renovation or construction of physical plant areas for
needed services and departments may be made where capital expen-
ditures are necessary for:

. Correcting functional or structural obasolescence;

2. Correcting life-safety code A and B violations; or

3. Achieving demonstrable and proportionate improvements in
patient care as determined by the Department.

(c) Where a component is the subject of an approved planning
regulation, that component must satisfy all applicable criteria of the
specific regulation(s).

(d) The applicant must demonstrate the need for the expansion
of total square footage to the hospital’s physical plant within any
component(s) of the proposed project.

(e) The applicant must demonstrate that the proposed costs for
the modernization/renovation or new constructions are reasonable
in relation to accepted industry standards for its area.

(f) Any component(s) of a Certificate of Need project not demon-
strated to be needed as determined by the Department, based on the
criteria in this chapter may be denied. (see NJ.A.C. 8:33-3.6(g).)

8:431-1.15 Volume projections

(a) All applications must contain historical volume data and pro-
jections of inpatient and outpatient volume for purposes of
Certificate of Need review. These must be submitted in a form
prescribed by the Department.

1. All data must be consistent with the hospital statistics as re-
ported to the Center For Health Statistics for the New Jersey General
Hospital Inpatient Utilization Reports on official SHARE reporting
forms, unless the application can demonstrate to the Department
with verifiable evidence that there are inaccuracies in the statistical
information which was reported.

(b) Historical hospital volume data must incorporate the last com-
plete three calendar years preceding the date of filing the Certificate
of Need application, as well as year-to-date data for the current year,
and at a minimum include the following data components:

1. Inpatient admissions by licensed bed category and total hospi-
tal;

2. Adjusted admissions by total hospital;

3. Patient days by licensed bed category and total hospital;

4. Outpatient visits by department or service;

5. Emergency room visits;

6. Outpatient surgical procedures;

7. Same day surgery;

8. Same day medical admissions;

9. Births.

(c) Each application must provide an estimate of projected volume
in all categories as listed in (b) above for each year inclusive from
the time of application to that year which is two complete calendar
years beyond estimated project completion. This estimate must be
based on historical data defined in (b) above, using at a minimum,
a straight-line projection and one or more of the following
methodologies:

1. Linear regression modeling;
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2. Constant volume;

3. Official county-based-volume projections and market share
statistics published by the Department, if available;

4. A methodology chosen by the applicant but in each instance
the assumptions utilized in making the projections must be clearly
substantiated in the application.

(d) The volume projections must be deemed acceptable to the
Department based on conformance to the results of one or more of
the methodologies listed in (c) above. While these projections will
be evaluated as an element in the review of the application for
Certificate of Need purposes, the Department reserves the right to
identify specific methodologies (separate and distinct from those
referenced in (¢) above) for purposes of establishing reimbursement
standards that may be applied to the Certificate of Need application
as approved.

8:431-1.16 Standards regarding equity contributions and financing

(a) Financing of hospital construction, modernization/renovation,
or major moveable equipment projects requires a minimum equity
contribution from the hospital of at least 15 percent of total project
costs, including all financing and carrying charges. Where a hospital
demonstrates financial hardship to the satisfaction of the Depart-
ment, this equity requirement may be reduced by one half of one
percent for each full percentage point the hospital uncompensated
care percentage exceeds the statewide average uncompensated care
percentage for acute care hospitals.

(b) All projects involving long-term financing of capital construc-
tion costs shall demonstrate use of the least-cost financing reasonably
available.

(c) Financing arrangements for construction, expansion, reno-
vation, or purchase of facilities shall not entail debt obligations of
greater duration than the expected useful life of the assets financed.

(d) All applicants must demonstrate the financial feasibility of
their projects. An appropriate financial feasibility study must be
submitted for projects in excess of the hospital construc-
tion/modernization project batching threshold identified at N.J.A.C.
8:33-1.5(d) at the time of application. The study must test the
feasibility of the project under reimbursement rules in effect at the
time of the application. A project will be determined financially
feasible where the applicant can demonstrate a net positive income
for the calendar or fiscal years which are two and five years beyond
project completion.

(e) Capital costs associated with approved Certificate of Need
applications will not be guaranteed full future reimbursement.

8:431-1.17 Standards regarding the transfer of services from an
acute care hospital

(a) The transfer of a service from one corporation to another,
regardless of their relationship, requires a Certificate of Need appli-
cation through procedures identified at N.J.A.C. 8:33-1.1 et seq.

(b) The facility or corporation transferring out the service must
comply with the following criteria and conditions:

1. Implementation of the proposed transfer of service will not
violate any bond, covenant or any loan and security agreement be-
tween itself and the New Jersey Health Care Facility Financing
Authority or any other financing agency.

2. The applicant must assure within the application that:

i. No portion of the operating or capital costs incurred by or
related to the proposed service will be incorporated into rates ap-
proved for the acute care hospital transferring out the service.

ii. Any losses generated by this proposed service will not be used
as a justification for increases in the rates of the acute care hospital
transferring out the service.

3. The hospital must guarantee that services which are corporately
and/or physically transferred from hospitals to other areas are ac-
cessible and available to all persons, independent of their ability to
pay, with special attention given to medically underserved groups in
the existing hospital service area. The hospital must document that
public transportation is available to the aforementioned groups, and
if it is not, the hospital must make arrangements to guarantee that
transportation will be made available to those individuals.

(c) The facility or corporation receiving the new service must
comply with the following criteria and conditions:
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1. Any service transferred in whole must provide indigent care at
the same level as provided for that same service in the two calendar
years preceding the application or at a level commensurate with other
hospitals in the area over the preceding two calendar years, whichever
is greater.

2. Any service transferred in part must, together with the applicant
hospital, provide in the aggregate the same level of indigent care as
provided for the same service in the two years preceding the appli-
cation or at a level commensurate with other hospitals in the area
over the preceding two years, whichever is greater.

3. A quality assurance and review program for the health services
must be provided and it must be documented that such a program
will be implemented at the proposed service.

4. The hospital must guarantee that services which are corporately
and/or physically transferred from hospitals to other areas are ac-
cessible and available to all persons, independent of their ability to
pay, with special attention given to medically underserved groups in
the existing hospital service area. The hospital must document that
public transportation is available to the aforementioned groups, and
if it is not, the hospital must make arrangements to guarantee that
transportation will be made available to those individuals.

8:431-1.18 Standards regarding acquisition or replacement of major
moveable equipment

(a) Where a Certificate of Need is required for the acquisition or
replacement of major moveable equipment, it will not be awarded
unless the applicant has demonstrated compliance with all applicable
Departmental regulations for the proposed service. For equipment
categories not governed by existing Departmental regulations, the
following criteria shall apply:

|. Projects involving addition of new equipment shall demonstrate
need through:

i. Documenting improved patient care as a result of such equip-
ment; and

ii. Documenting adequate patient volume for cost-effectiveness
and, if appropriate, operational cost savings.

iii. Where appropriate, documenting cooperative arrangements
with area hospitals and other providers that will avoid duplication
of services and ensure access to residents of the service area; and

iv. Documenting access to new equipment by persons who are
unable to pay.

2. Projects involving the replacement of existing major movable
equipment shall demonstrate need through:

i. Documenting historical operating volumes to warrant continued
use of such equipment; and

ii. Documenting that the existing equipment has surpassed its esti-

‘mated useful life expectancy; and

iii. Documenting operational inefficiencies of existing equipment
through excessive downtime; and

iv. Documenting access to existing equipment by persons who are
unable to pay;

v. Documenting compliance with Department regulations in effect
at the time the application is accepted for processing.

(b) Where a Certificate of Need is required for the acquisition or
replacement of major movable equipment it will not be awarded
unless the applicant has:

1. Documented use of least-cost financing;

2. Documented efficient operation of the area in which the
proposed equipment is utilized through maintaining documentation
(through most recently available financial reports submitted to the
Department) that the costs for patients on whom the equipment is
predominantly utilized are not above statewide standards.

3. Where method of acquisition is through lease arrangement, it
must be demonstrated that the proposed lease arrangement is more
cost-cffective than purchase, giving consideration to maintenance
costs, warranties, and other related costs, as well as to the imputed
value of a 15 percent equity contribution.

(c) Exceptions to (b)2 above can be made where the applicant
submits an acceptable plan which demonstrates that efficiencies will
result in costs which are consistent with statewide standards or will
enable the hospital to maintain an overall and specific cost center
incentive position.
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(d) Equity contributions to the financing of the project must meet
minimum requirements identified at N.J.A.C. 8:331-1.16(a). In pro-
jects proposing both acquisition of major moveable equipment and
modernization/renovation, equity contributions must be pro-rated
equally between equipment costs and costs of the remainder of the
project.

8:431-1.19 Single-bedded rooms

No Certificate of Need proposing the construction, modernization,
renovation, or change in licensed bed capacity of acute care beds shall
be approved where the total number of single-bedded rooms at the
completion of the project exceeds 15 percent of the total complement
of licensed medical/surgical, pediatric, and obstetric/gynecological
beds. In calculating the percentage of single-bedded rooms, isolation
rooms as determined necessary by Departmental licensure standards,
will not be included. An exception may be permitted where the
hospital can demonstrate clinical necessity or that no additional
operational or capital costs will be incurred as a result.

8:431-1.20 Outpatient clinics

(a) Applicants for any bed-related Certificate of Need must dem-
onstrate the availability of follow-up care for all discharged patients
and all residents of the service area either through direct provision
of such services by the hospital or its physicians, or through formal
written linkages with other health care providers in the area.

(b) An applicant for expanded outpatient clinic services shall dem-
onstrate competitive pricing with all other providers of similar ser-
vices in the area, and shall demonstrate that there will not be a
negative economic impact on the health care system.

8:431-1.21 Standards regarding energy conservation projects

(a) Where a Certificate of Need is required for a proposed energy
conservation project, the following items must be addressed in the
application and will be considered indicators of the cost effectiveness
of the project:

. Description of measures to be undertaken and why these
measures were chosen over possible alternatives;

2. Cost of design, acquisition, and installation;

3. Useful life of the measure to be undertaken;

4. Effect of this measure on operating and maintenance costs;

5. Salvage value at the end of useful life of the measure to be
undertaken;

6. Annual energy consumption by appropriate category for the
three previous years;

7. Estimated energy consumption and energy savings at least three
years into the future or until the pay-back year, whichever is longer.

8:431-1.22 Standards regarding location of hospitals

(a) Any Certificate of Need application proposing the relocation,
major new construction at an existing hospital by a new corporate
entity, or new construction of an acute care hospital must meet all
criteria in this chapter and must specifically address the following:

1. No Certificate of Need shall be awarded to a hospital proposing
to relocate, unless it demonstrates compliance with the following
criteria:

i. There must be a bed need in the area of proposed location for
all services to be relocated;

ii. The applicant must demonstrate that there are sufficient re-
sources in the former area to ensure access to care to the former
patient population;

ni. The proposed site must be accessible to patients of the newly-
defined service area both economically and in terms of driving time
and public transportation, where available;

iv. All alternatives have been considered and the proposed project
is responsive to identified health needs and represents the most cost-
effective course of action to meet those needs;

v. The applicant must at a minimum demonstrate long term reduc-
tions in total health system costs.

2. Applicants proposing construction of a new hospital must dem-
onstrate compliance with all of the following:

i. Bed need in the area has been documented for each proposed
service;

ii. The hospital at its proposed location must be physically and
economically accessible to patients of the defined services area;
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iit. All hospitals located within a 25-mile radius of the proposed
location shall have occupancy levels which exceed optimal levels as
defined in NJ.A.C. 8:431-1.11 for the previous two calendar years;

iv. The applicant must demonstrate that the proposed project rep-
resents the most cost-effective approach to meeting identified health
care needs of the area.

8:431-1.23 Standards regarding costs of parking garages and
medical arts buildings

(a) No Certificate of Need is required for a parking garage or a
medical arts building.

(b) The costs of purchase, construction, renovation, expansion and
operation of the proposed parking garage shall be fully underwritten
by charges to users, as the costs will not be financed, directly or
indirectly, in whole or in part, by charges to patients. An exception
may be made for components of cost which are reasonable and
necessary and conform to the reimbursement definitions and
procedures for employee benefits related to patient care set forth at
N.J.A.C. 8:31B-4.64(h).

(c) The costs of the purchase, construction, renovation, expansion
and operation of a proposed medical arts building shall be wholly
underwritten by charges to users. An exception can be made when
documentation is provided and the Department determines that it
is cost effective to locate hospital services in the building.

8:431-1.24 Standards regarding accessibility

The applicant must demonstrate compliance with all accessibility
criteria as identified in N.J.A.C. 8:33-2.1, “Certificate of Need Appli-
cation and Review Process.”

8:431-1.25 Multi-hospital arrangements

(a) Hospitals which propose the merger, acquisition, or joint estab-
lishment of corporate structures with any other licensed hospital(s)
for the purpose of providing a health care service, or where a change
in ownership Certificate of Need application is filed by a licensed
hospital, it shall demonstrate in the Certificate of Need that:

1. Cost efficiencies will be affected and will result in significant
net operational savings to the participating hospitals and to the
health care system as a whole; and

2. Where the project is related to inpatient services, a reduction
of all excess bed capacity, as determined under standard N.J.A.C.
8:431-1.11, will result for all participating hospitals through de-
certification or conversion of acute care beds; and

3. Duplication of services will be eliminated where appropriate
through the proposed merger, acquisition or corporate restructuring.

8:431-1.26 Standards regarding relocation or closure of services

A Certificate of Need may be awarded for the relocation or closure
of a service except where the applicant fails to demonstrate com-
pliance with N.J.A.C. 8:33-2.1(a)5, Access Criteria for submission of
Certificate of Need applications, and other applicable requirements
of these rules.

HIGHER EDUCATION

For the following proposals, submit comments by January 20, 1988
to:
Grey J. Dimenna, Esq.
Administrative Practice Officer
Department of Higher Education
225 West State Street
CN 542
Trenton, New Jersey 08625

(a)
BOARD OF HIGHER EDUCATION
Dependent/Independent Student Defined

Proposed Amendment: N.J.A.C. 9:5-1.1.

Authorized By: Board of Higher Education,

T. Edward Hollander, Chancellor and Secretary.
Authority: N.J.S.A. 18A:71-26.8 and 18A:62-4.
Proposal Number: PRN 1987-518.
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The agency proposal follows:

Summary
The Higher Education Technical Amendments Act of 1987, signed into
law by President Reagan on June 3, 1987, revised the definition of
independent student. The revision expands the source of funds which may
be utilized to meet the minimum income level necessary to qualify as an
independent student. This proposal amends the definition of independent
student found within State rules to match the federal definition.

Social Impact
The proposed amendment provides greater flexibility for those students
under 24 years of age to meet the definition for independent student status
in qualifying for State financial aid based on their own income and assets.
This amendment also conforms with changes in federal regulations, thus
allowing institutions and students to focus on a uniform set of criteria
relative to eligibility for both State and federal aid.

Economic Impact
In November 1986, there were approximately 600 first-time freshmen
New Jersey Financial Aid Form filers and 1,000 upperclassmen receiving
financial assistance who would no longer qualify as independent primarily
as a result of the $4,000 “income” requirement. The proposed amendment
will permit many of the estimated 1,600 students to qualify for indepen-
dent status who would have been unable to establish independent status

under the original $4,000 income provision.

Regulatory Flexibility Statement
The proposed amendment does not require a regulatory flexibility
analysis since it does not impose any requirements on small businesses.
The proposed amendment will permit students who would have other-
wise been unable to establish independent status to now qualify as inde-
pendent students for state financial assistance.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

9:5-1.1 Dependent/independent student defined

(a) (No change.)

(b) Except as provided in (c) below, an individual meets the re-
quirements of this subsection if such individual:

1.-3. (No change.)

4. Is a married individual who declares that he or she will not be
claimed as a dependent for income tax purposes [of] by his or her
parents (or guardian) for the first calendar year of the award year;
or

5. (No change.)

6. Is a single undergraduate student with no dependents who was
not claimed as a dependent by his or her parents (or guardian) for
income tax purposes for the two calendar years preceding the award
year and demonstrates to the student financial aid administrator total
self-sufficiency during the two calendar years preceding the award
year in which the initial award will be granted by demonstrating [an]
annual total [income] resources (including all sources of resources
other than parents) of at least $4,000; or

7. Is a student for whom a financial aid administrator makes a
documented determination of independence by reason of other un-
usual circumstances. For purposes of receiving state student as-
sistance as an independent student due to unusual circumstances, at
least one of the following criteria must be met:

i. (No change.)

ii. The student is a recipient of either Aid to Families with Depen-
dent Children (AFDC) or general assistance in his or her own name
and complies with the provisions of (b)6 above except for the [in-
come] resource requirement set forth therein.

iii. The student is from a foreign country but has established
permanent residency in the United States, is a refugee or has received
political asylum, and complies with the provisions of (b)6 above
except for the [income] resource requirement set forth therein. For
the purposes of eligibility under this subparagraph, the student’s
parents must reside outside of the United States.

iv. The student has been separated from his or her parents and
comes from a documented background of historical poverty as set
forth in N.J.A.C. 9:11-1.5, or as attested to by a social service agency
or respected member of the student’s community and acceptable to
the director of the applicable student assistance program within the
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Department of Higher Education, is living with a relative who is
providing support to the student, and complies with the provisions
of (b)6 above except for the [income] resource requirement set forth
therein.

v. The student was considered as an independent student for the
purposes of New Jersey state student assistance programs during the
1986-87 academic year, and complies with the provisions of (b)6
above except for the [income] resource requirement set forth therein.
This provision will be effective for the 1987-88 academic year only.

vi. (No change.)

(c)-(e) (No change.)

(a)
BOARD OF DIRECTORS OF EDUCATIONAL
OPPORTUNITY FUND

Part-Time Grant Awards

Proposed Amendments: N.J.A.C. 9:11-1.1,1.7, 1.8,
1.22.
Proposed New Rules: N.J.A.C. 9:11-1.23.

Authorized By: Board of Directors of Educational Opportunity
Fund, T. Edward Hollander, Chairman.

Authority: N.J.S.A. 18A:71-33.

Proposal Number: PRN 1987-531.

The agency proposal follows:

Summary

The Board of Directors of EOF is responsible for the administration
of the EOF program which provides financial and other assistance to
educationally and economically deprived students. Currently, EOF grants
are only available for students attending on a full-time basis. This
proposal provides for students who commenced their collegiate education
on a full-time basis in the EOF program to continue to receive grants
if they drop down to part-time attendance. The proposal sets forth re-
quirements for eligibility, need, grant amounts, refunds and other areas.

Social Impact

The proposal will allow full-time EOF students who must cease attend-
ing college on a full-time basis to continue their education on a part-
time basis and continue to receive financial aid. Previously, because no
part-time aid was available, such students often had to discontinue their
education because they were unable to pay for their part-time attendance.
This proposal will allow the students to continue their education and
hopefully to eventually complete their programs of study. The proposal,
by increasing grant amounts, will also provide greater opportunity for
economically and educationally disadvantaged students to attend gradu-
ate school at the State colleges.

Economic Impact

The proposal will provide financial aid awards to part-time EOF stu-
dents. Such financial aid was previously unavailable thus causing poten-
tial part-time students who wished to remain in the program to leave
school because they could not afford to pay for their education. These
awards will allow such students to continue their education on a part-
time basis. The proposed amendment will also, by increasing grant
amounts, provide increased financial aid to Educational Opportunity
Fund graduate students attending State colleges.

Regulatory Flexibility Statement
The proposal does not require a small business regulatory flexibility
analysis since it does not apply to or impact on small businesses as
contemplated by the Act.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

9:11-1.1 Student eligibility

(a)-(b) (No change.)

(c) To be initially eligible for an Educational Opportunity Fund
grant, a student must have demonstrated that he or she:

1.-7. (No change.)
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9:11-1.7 Grant amounts

(a) The dollar amount of each EOF grant will be based on [two]
three factors:

1. Full or approved part-time enroliment;

[1.] 2. The financial need of the student; and

[2.]1 3. The type of institution which the student will be attending.

(b)-(c) (No change.)

(d) The EOF Board of Directors shall annually review the State
grant amounts of EOF students and make adjustments if necessary.
The minimum and maximum awards range for adjustments to full-
time Graduate and full-time Undergraduate EOF grants for each type
of institution follows:

Undergraduate Minimum Maximum
Community Colleges:
Freshman/Sophomore $200 $650
State College:
Commuter:
Freshman/Sophomore 200 750
Junior/Senior 200 550
Residential:
Freshman/Sophomore 200 1,000
Junior/Senior 200 800
Rutgers, NJIT:
Commuter:
Freshman/Sophomore 200 750
Junior/Senior 200 550
Residential:
Freshman/Sophomore 200 1,000
Junior/Sentor 200 800
Independent Colleges:
Freshman/Sophomore 200 1,950
Junior/Senior 200 1,700
Graduate Minimum Maximum
State Colleges $200 [$1,500]
$2,000
4-year Independent Colleges 200 2,500
Rutgers, NJIT 200 2,500
UMDNIJ/FDU Dental School 200 4,000

(e)-(H (No change.)

9:11-1.8 Duration of Student Eligibility

(a) Students deemed eligible at the time of initial enrollment shall
retain eligibility for program support services throughout the dur-
ation of the initial degree study as long as he or she maintains full-
time enroliment or has been approved in writing for a part-time EOF
grant by the campus EOF Program Director. Part-time grant eligibility
will be available only at those institutions approved to award part-time
EOF grants by the EOF Board of Directors. In addition, students shall
retain eligibility for an EOF grant as long as the student has demon-
strated financial need as determined by the institution through sub-
mission of a New Jersey Financial Aid Form, in accordance with
annually established deadline dates. The information on the
Financial Aid Form will be evaluated by employing the National
Uniform Methodology, as represented in the College Scholarship
Service System or by approaches modified to meet the purpose of
New Jersey student assistance programs.

(b) Students are eligible for a maximum of 12 semesters or its
equivalent of undergraduate study. Students in an established five
year undergraduate course of study shall be eligible for an additional
two semesters beyond the 12 semesters as stipulated in (c), (d) and
(e) below.

(c)-(e) (No change.)

9:11-1.22 Refunds and repayments of disbursements made to
students
(a) (No change.)

(CITE 19 N.J.R. 2374)
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(b) The payment period is the time between the first day [a student
registers] of classes for an academic term and the end of that term
according to the institutional calendar.

(c) The [enrollment] refund period is the time between the first day
[a student registers] of classes for an academic term and the date the
student officially or unofficially withdraws from an institution, is
expelled by an institution, or reduces his or her academic course load
such that he or she is no longer eligible for State assistance.

(d) The above formula should be applied if a full-time student
reduces his or her academic course load to less than full-time, or a
part-time student reduces the number of credits for which he or she
is enrolled prior to the date full tuition liability is required by the
institution. However, if the student reduces his or her academic
course or load to less than full-time, or reduces the number of credits
for which the student is enrolled on less than a full-time basis, after
the date full tuition liability is [due] required by the institution, [and
the student budget for the payment period is not reduced by the
institution,] a refund to the State is not necessarily required.

(e)-(g) (No change.)

(h) If a student utilizes any portion of [an] a full-time or part-time
award, it will be treated the same as a full semester or half semester
payment respectively in calculating the number of semesters of
eligibility. Thus, the institution shall afford the student the op-
portunity to decline and repay the State award for that payment
period.

9:11-1.23 Part-time students

(a) Eligibility for EOF grants will be extended on an annual basis
to part-time students upon the approval of the Board of Directors of
EOF and the Board of Higher Education depending on the level of
appropriated funds.

(b) Part-time grant eligibility shall only be available to EOF students
attending those institutions approved by the Board of Directors of EOF
to award part-time EOF grants and who change from full-time to part-
time students pursuant to the provisions of N.J.A.C. 9:11-1.8(a).

(c) Eligible students must be enrolled for at least six credits, matricu-
lated in a degree or certificate program, and maintain minimum stan-
dards of academic progress as determined by the institution.

(d) Part-time EOF grant awards shall be prorated against full-time
grant award for the applicable institutional sector attended and shall
take into consideration any aid received from PELL and/or TAG. For
the purposes of this section, full-time shall be considered to be 12 credit
hours (part-time enrollment for nine credit hours shall equal 75 percent
of a full-time grant award, six credit hours shall equal 50 percent, etc.)
and determinations for such awards at Rutgers, NJIT and the state
colleges shall be based upon full-time commuter award levels.

(e) The minimum part-time EOF grant shall not be less than $200.00.

(f) Any residential student at the state colleges, Rutgers, or NJIT
receiving a part-time EOF grant, shall have $250.00 added to his or
her award as determined by this section.

(g) Each part-time semester of attendance for which an EOF part-
time grant is awarded shall be counted as one-half a semester of grant
eligibility. The part-time EOF grant may be awarded to students only
three times in the pursuit of an associates degree and four times in the
pursuit of a baccalaureate degree.

(a)
BOARD OF DIRECTORS OF EDUCATIONAL
OPPORTUNITY FUND
Martin Luther King Physician-Dentist Scholarship
Program
Proposed New Rules: N.J.A.C. 9:11-2,

Authorized By: Board of Directors of Educational Opportunity
Fund, T. Edward Hollander, Chairman.

Authority: P.L. 1987, ¢.183 (N.J.S.A. [8A:72J-1 et seq.).

Proposal Number: PRN 1987-530.

The agency proposal follows:
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Summary

P.L. 1987, c.183 creates the Martin Luther King Physician-Dentist
Scholarship Program which provides up to full tuition scholarships for
qualified minority and disadvantaged students attending either University
of Medicine and Dentistry of New Jersey or Fairleigh Dickinson Univer-
sity School of Dentistry. The program seeks to increase the number of
physicians and dentists practicing in New Jersey from minority and/or
disadvantaged backgrounds. The proposal sets forth rules for program
eligibility, grant amounts and the application of other EOF regulations.

Social Impact
The proposal and underlying program will have the beneficial impact
of providing a greater number of physicians and dentists from under-
represented minority and disadvantaged groups who otherwise might not
be able to afford to attend medical or dental school.

Economic Impact
The proposal and underlying program will assist underrepresented
minority and disadvantaged groups on paying for the costs of medical
or dental school. Grant amounts, depending upon annual appropriations,
will be determined by the Board of Directors of the Educational Op-
portunity Fund up to a maximum of full tuition at the attending institu-
tion.

Regulatory Flexibility Statement
The proposal does not require a small business regulatory flexibility
analysis since it does not apply to or impact on small businesses as
contemplated by the Act.

Full text of the proposed new rules follows.
SUBCHAPTER 2. MARTIN LUTHER KING PHYSICIAN-
DENTIST SCHOLARSHIP PROGRAM

9:11-2.1 Student eligibility

(a) To be eligible for a Martin Luther King Physician-Dentist
Scholarship (King Scholarship), a student must have demonstrated
that he or she:

1. Is or has been a legal resident of the State of New Jersey for
at least two years immediately prior to receiving the scholarship, and;

2. Is a student who meets the requirements of N.J.A.C. 9:11-1.5
and falls within one of the following categories:

i. A minority student included in one of the ethnic groups re-
cognized by the Association of American Medical Colleges or the
American Association of Dental Schools as underrepresented in the
medical or dental professions, or;

ii. A former or current recipient of the New Jersey EOF under-
graduate grant, or;

i, A student who would have been eligible as an undergraduate
for a New Jersey EOF, and;

3. Is or will be a full-time student enrolled in a post-baccalaureate
program of study leading toward an initial M.D., D.O. or D.M.D.
degree at the University of Medicine and Dentistry of New Jersey
or the Fairleigh Dickinson University School of Dentistry.

(b) Priority shall be given to those students who meet the criteria
of (a)2.i. and ii., or (a)2.i. and iii. as set forth above.

9:11-2.2  Grant amounts

(a) The maximum and minimum award ranges for a King Scholar-
ship shall be annually established by the Board of Directors of the
New Jersey Educational Opportunity Fund but shall not exceed the
maximum amount of tuition charged at the university in which the
student is enrolled.

(b) The amount of each King Scholarship shall be based on the
financial need of the student as determined pursuant to N.J.A.C.
9:11-1.7(a), (b), (c) and (f).

9:11-2.3 Rules incorporated by reference

The following provisions of subchapter 1 of this chapter, N.J.A.C.
9:11-1, governing the EOF Program shall also apply to grants made
under the Martin Luther King Physician-Dentist Scholarship pro-
gram unless they are inconsistent with, or otherwise excepted within
the provisions of this subchapter: N.J.A.C. 9:11-1.2, 1.3, 1.4, 1.6(a),
(c), (d), (D, 1.13, 1.15, 1.16, 1.17, 1.19, 1.21 and 1.22.
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The following proposals are authorized by Drew Altman, Com-
missioner, Department of Human Services.

DIVISION OF MEDICAL ASSISTANCE
AND HEALTH SERVICES

For proposals numbered PRN 1987-514 and 520, submit comments by
January 20, 1988 10:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance and Health Services
CN 712
Trenton, New Jersey 08625

(a)

Pharmacy Manual; Pharmaceutical Assistance to
the Aged and Disabled Eligibility Manual
PAAD Income Levels

Proposed Amendments: N.J.A.C. 10:51-5.6;
10:69A-1.2,6.2, 6.6, 6.10

Authority: N.J.S.A. 30:4D-20, 21, 24, and P.L. 1987, ¢.221.

Proposal Number: PRN [987-520.

The agency proposal follows:

Summary

The proposed amendments will increase the income limits for PAAD
(Pharmaceutical Assistance for the Aged and Disabled) beneficiaries in
accordance with P.L. 1987, c¢.221. The income limit for single individuals
will be $13,650; the income limit for married persons will be $16,750.

The text concerning an eligible PAAD beneficiary that appears in the
Pharmacy Manual (N.J.A.C. 10:51-5.6(a)) is being amended to indicate
that a person who is under age 65 and over |8 years of age and is receiving
Social Security Title 11 disability benefits may qualify for PAAD if they
meet other eligibility criteria, such as residence, income limit, etc. This
amendment will make the Pharmacy Manual consistent with the PAAD
Eligibility Manual. In addition, the requirement for disabled persons to
be recipients of Social Security Title II benefits reflects the statutory
standard.

The Division is also amending the requirement for completion of
renewal forms. N.J.A.C. 10:69A-6.10 indicates renewal applications must
be returned to the PAAD Bureau at least 45 days prior to the expiration
date to ensure continuous coverage.

Social Impact

The proposal impacts some beneficiaries who receive slight increases
in their income in that they may still be able to retain their eligibility
for PAAD. The proposal impacts on applicants for PAAD, because they
may be able to qualify under the proposed standard.

The proposal also impacts indirectly on pharmaceutical providers, who
will continue to be reimbursed for providing services to PAAD
beneficiaries in accordance with PAAD policies and procedures.

Economic Impact
It is estimated that the inclusion of the additional eligibles will cost
the state approximately 4 million dollars in state funds for state fiscal
year 1988. The funds were included as part of the PAAD appropriations
for the Department of Human Services. The PAAD program is wholly
state funded.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required, as the rules apply to
clients of the PAAD Program and not to small businesses. The Division
of Medical Assistance and Health Services is responsible for processing
PAAD applications.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

10:51-5.6 Eligible PAAD beneficiary

(a) An cligible patient is a legal resident of the State of New Jersey,
65 years of age or older or who is under 65 and over 18 years of age
and is receiving Social Security Title II disability benefits with an

(CITE 19 N.J.R. 2375)
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annual income less than $[9,000] 13,650 for a single person and less
than $[12,000] 16,750 in combined income for a married couple, who
possesses a current, valid eligibility identification card (see N.J.A.C.
10:51-5.22).

I. (No change.)

(b) (No change.)

10:69A-1.2 Legal authority

(a) The New Jersey Program of Pharmaceutical Assistance to the
Aged and Disabled (PAAD) was established by Chapter 194, Laws
of 1975, as amended by:

1.-5. (No change.)

6. Chapter 209, Laws of 1985, effective August 1, 1985[.] ; and

7. Chapter 221, Laws of 1987, effective July 29, 1987 and retroactive
to December 31, 1986.

(b) (No change.)
10:69A-6.2 Income standards

(a) Any single permanent resident of New Jersey who is 65 years
of age and over or who is under 65 and over 18 years of age and
is receiving Social Security Title II disability benefits must have an
annual income of less than $[13,250] 13,650 to be eligible for PAAD.

(b) Any married permanent resident of New Jersey who is 65 years
of age and over or who is under 65 and over 18 years of age and
receiving Social Security Title II disability benefits must have a com-
bined (applicant and spouse annual income of less than $[16,250]
16,750 10 be eligible for PAAD.

1.-2. (No change.)

(c)-(1) (No change.)
10:69A-6.6 PAAD eligibility application and renewal application

forms

(a) (No change.)

(b) The only acceptable form to be utilized in determining the
beneficiary’s continuation of eligibility will be the PAAD [e]Eligibili-
ty [r]Renewal [a]Application form (AP-12). This form is automati-
cally mailed to the beneficiary approximately four months prior to
the expiration date.
10:69A-6.10 Eligibility period

(a) (No change.)

(b) Approximately four months prior to his or her expiration date,
PAAD will notify the beneficiary if he or she is eligible for biennial
eligibility or if he or she must complete a renewal form. Renewal
applications must be returned to the PAAD Bureau by the
beneficiary at least 45 days prior to the [renewal] expiration date to
ensure continuous coverage.

(a)

Independent Clinic Services Manual
Family Planning Services

Proposed Amendment: N.J.A.C. 10:66-3

Authority: N.J.S.A. 30:4D-6b(3); 1903(a)(2)5 and 1905(a)(4)(c) of
the Social Security Act; 42 CFR 433.15; 42 CFR 440.250(c).
Proposal Number: PRN 1987-514.

The agency proposal follows:

Summary

This proposed amendment concerns family planning services provided
by independent clinics. The New Jersey Medicaid Program is proposing
a fee increase for certain services, including the initial family planning
visit, annual medical revisit, brief follow-up visit, follow-up visit by nurse
midwife, medical revisits, and prolonged follow-up visits.

The specific procedure codes and proposed fee increases are listed in
the text of the proposal below. The procedure codes for independent
clinics are part of the HCPCS. (Health Care Financing Administration
Common Procedure Coding System). Procedure codes are referenced but
not reproduced at N.J.A.C. 10:66-3.

it should be noted that family planning services are a required part
of the State’s title XIX (Medicaid) plan.

Social Impact

The proposed amendment impacts on Medicaid patients who require
and receive family planning services, but these services will continue to
be available to Medicaid patients.

(CITE 19 N.J.R. 2376)
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The proposal also impacts on independent clinics that provide family
planning services. However, the impact on these providers is more econ-
omic than social.

Economic Impact

There is no cost to the Medicaid patient for family planning services.
Those independent clinics that treat Medicaid patients and submit claims
for reimbursement will be reimbursed according to the new fee schedule
for the appropriate procedure code. Independent clinic providers are
responsible for submitting claims in accordance with Medicaid policies
and procedures.

The estimated cost of the fee increases is approximately $119,000. The
cost to the State of New Jersey will be approximately $12,000 provided
from the Department of Health, because the formula for federal financial
participation is 90 percent federa! funding and 10 percent state funding
for family planning services.

Regulatory Flexibility Statement

A regulatory flexibility analysis is not required for these proposed
amendments. Independent clinic providers are already required to keep
and maintain sufficient records to fully disclose the name of the recipient
to whom the service was rendered, the date of the service, the nature of
the service, etc. (N.J.S.A. 30:4D-12(d)). This proposed amendment does
not impose any additional recordkeeping or reporting requirements on
Medicaid providers.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

10:66-3 HCFA Common Procedure Coding System (HCPCS)

Appendix 8
MAXIMUM FEE ALLOWANCE
CODE  MOD PROCEDURE DESCRIPTION S S NS
(c) Initial Medical Visit
90000  WF [25.00] 45.00 [25.00] 45.00
90010  WF [25.00) 45.00 (25.00] 45.00 -
90015 WF {25.00] 45.00 [25.00] 45.00
Annual Medical Revisit
90760  WF [25.00] 45.00 [25.00] 45.00
Routine or Follow-Up Visit Brief
90030  WF [ 4.20] 760 [ 4.20] 7.60
90040  WF [ 420] 7.60 [ 4.20) 7.60
90050  WF [ 420] 7.60 [ 4.20] 7.60
Routine or Follow-Up Visit Prolonged
90070  WF [13.00] 23.00 [13.00] 23.06
90080  WF [13.00] 23.00 [13.00] 23.00
Routine or Follow-Up Visit by Nurse-Midwife
90060 WM WF [ 9.10] 16.40 [ 9.10] 16.40
Medical Revisit Family Planning
90060  WF (10.00] 18.00 [10.00] 18.00

DIVISION OF PUBLIC WELFARE

For the following proposals, submit comments by January 20, 1988
to:
Marion E. Reitz, Acting Director
Division of Public Welfare
CN 716
Trenton, New Jersey 08625

(b)

General Assistance Manual Audits

Proposed Amendment: N.J.A.C. 10:85-1.5

Authority: N.J.S.A. 44:8-111(d).
Proposal Number: PRN 1987-512.
The agency proposal follows:

Summary
The proposed amendment to N.J.A.C. 10:85-1.5 adjusts the confiden-
tiality regulations of the General Assistance (GA) Program to allow and
instruct municipal welfare directors to cooperate in the auditing process
which is now conducted primarily by the municipalities’ own auditors.
The confidential nature of welfare records is not compromised by the
change.
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Social Impact
The proposed amendment will have no influence on recipients and very
little on the assistance agencies. It merely updates regulations to comport
with a recent change in auditing procedure which, itself, had no influence
on clients and almost none on the agencies.

Economic Impact
There will be no impact on clients and a negligible administrative cost
impact on the municipal welfare departments.

Regulatory Flexibility Statement
This proposal has been reviewed with regard to the Regulatory Flex-
ibility Act, P.L. 1986, ¢.169, effective December 4, 1986. This rulemaking
imposes no compliance requirements on small businesses, since it applies
only to municipal welfare departments.

Full text of the proposal follows (additions indicated by boldface
thus; deletions indicated in brackets [thus]).

10:85-1.5 Disclosure of information

(a) (No change.)

(b) Allowable disclosure of information: The municipal welifare
department shall release information concerning an applicant or re-
cipient in the following situations only:

l.-4. (No change.)

5. Quality control reviews: Information in connection with a quali-
ty control review [or State audit] shall be furnished to authorized
representatives of the Division of Public Welfare.

6. Information necessary to the performance of regular or special
audits by State staff or by the municipality’s registered municipal
accountant (RMA).

(a)
General Assistance Manual
Public Assistance Trust Fund Account

Proposed Amendment: N.J.A.C. 10:85-6.3

Authority: N.J.S.A. 44:8-111(d).
Proposal Number: PRN 1987-515.
The agency proposal follows:

Summary

The proposed amendment provides for the preparation of Form
GA-12, General Assistance Program—Statement of Refunds, in quad-
ruplicate with the original forwarded to the municipality’s registered
accountant and a copy routed to this Department’s Division of Public
Welfare, Bureau of Business Services, General Assistance Section. Cur-
rently, Form GA-12 is prepared in triplicate with the original being
forwarded to the auditor for the Division’s Bureau of Business Services
as part of his or her examination of the General Assistance accounts.
While some municipal directors were forwarding originals as stated, a
large number of municipalities were directing the original page of Form
GA-12 to the municipality’s financial officer, causing discrepancies in the
records of the State agency since refunds received by the municipalities
are thus not reported to the State in a timely manner. In such instances,
this results in excess payments of State aid which must be recovered from
current year advances, thus causing a shortfall in the municipality’s Public
Assistance Trust Fund Account.

Having a copy of Form GA-12 forwarded to the Division of Public
Welfare and to the municipal auditor will synchronize the records of both
governmental agencies. The proposed amendment will reduce the number
of excess payments of State Aid and minimize the number of delayed
recoveries from municipal welfare departments.

Social Impact
The proposed amendment will not impact on General Assistance
clients. It is an administrative adjustment to identify General Assistance
State aid to municipalities which should be recovered by the Division
of Public Welfare in a more timely manner and thus avoid having to
reduce payments of State Aid in a subsequent year.

Economic Impact
The proposed amendment will not impact economically on General
Assistance clients. Small administrative savings may be realized as a result
of the proposed amendment since the Division of Public Welfare will be
better able to identify recoveries secured by MWDs during the current
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fiscal year through use of a separately routed copy of the GA-12 form
and thus avoid causing a shortfall in the municipality’s Public Assistance
Trust Fund Account in a subsequent year.

Regulatory Flexibility Statement
This proposal has been reviewed with regard to the Regulatory Flex-
ibility Act, P.L. 1986, ¢.169, effective December 4, 1986, This rulemaking
action imposes no compliance requirements on small businesses, since it
applies only to municipal welfare departments.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

10:85-6.3 Public Assistance Trust Fund Account

(a) The law provides that every payment made to a municipality
as State aid for General Assistance, including all moneys received
as a refund or in restitution of any year’s assistance expenditures,
shall be made payable to the treasurer (but not by name) of the
municipality and deposited by him[/] or her in the Public Assistance
Trust Fund Account.

1.-2. (No change.)

3. Deposit of refunds and receipts: All payments received by a
municipal welfare department or any other municipal department
from or on behalf of current or former recipients shall be deposited
in the “Public Assistance Trust Fund Account” and duly accounted
for on a monthly basis.

i. Preparation of statement of refunds and receipts: Each munici-
pal welfare department is required to prepare [a Statement of General
Assistance Refunds and Receipts (Form GA-12)] Form GA-12, Gen-
eral Assistance Program—Statement of Refunds. Refunds are separ-
ated according to items eligible and ineligible for State participation.
Form GA-12 shall be prepared in [triplicate; the original shall be
submitted to the auditor for the Bureau of Business Services, Division
of Public Welfare during his/her examination of General (Public)
Assistance Accounts; the duplicate retained by the municipal welfare
department; and the third copy sent to the chief financial officer of
the municipality.] quadruplicate as follows:

(1) The original is to be submitted to the municipality’s registered
municipal accountant at the time of annual audit.

(2) The second copy (duplicate) forwarded to the Bureau of Business
Services/Division of Public Weifare (BBS/DPW) as follows:

(A) With the exception of (B) below, the second copy is due every
December and is to be submitted with Form GA-6, observing the De-
cember deadline for receipt of Form GA-6 by BBS/DPW,

(B) If at any time prior to the December submittal the MWD’s
reimbursement amount reaches $500.00, Form GA-12 is to be submitted
at such time. Such submittal does not reptace the December deadline
for submittal of the final form GA-12 for the calendar year.

(3) The third copy is to be retained by the municipal welfare depart-
ment.

(4) The fourth copy is to be sent to the chief financial officer of the
municipality.

it. (No change.)

(b) (No change.)

COMMERCE AND ECONOMIC
DEVELOPMENT

The following proposals are authorized by Borden R. Putnam, Com-
missioner, Department of Commerce and Economic Development.

DIVISION OF DEVELOPMENT FOR SMALL
BUSINESSES AND WOMEN AND MINORITY
BUSINESSES

(b)

Development of Small Businesses and Women and
Minority Businesses
Services

Proposed New Rule: N.J.A.C. 12A:9-1

(CITE 19 N.J.R. 2377)
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Authority: N.J.S.A. 52:27 H-6F, P.L. 1987, ch. 55, specifically
section 9.
Proposal Number: PRN [987-516.

Submit comments by January 20, 1988 to:
Bernard McBride
Administrative Practice Officer
Department of Commerce and Economic Development
One West State Street
CN 825
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed new rules implement P.L. {987, ch. 55, which establishes
the Division of Development for Small Businesses and Women and
Minority Businesses. The Act provides for the consolidation of several
existing offices within the Department of Commerce and Economic De-
velopment into one division within the Department. The Act also estab-
lishes a new office of Women's Business Enterprise and Advisory Coun-
cils for small businesses and women and minority businesses.

The proposed rules include provisions regarding loan referral and
packaging by the division, N.J.A.C. 12A:13-1.4; listing of qualified pro-
fessionals to provide services, N.J.A.C. 12A:13-1.5; internships, N.J.A.C.
12A:13-1.6 and 1.22; market research, N.J.A.C. 12A:13-1.7; advertising,
N.J.A.C. 12A:13-1.8; information on bidding for government contracts,
N.J.A.C. 12A:12-1.9; Division role as liaison with other departments and
agencies of state, federal and local governments, N.J.A.C. 12A:13-1.10;
legal counsel, N.J.A.C. 12A:13-1.11; assistance with accounting, in-
surance, franchises, commercial loans, licensing, bonding, referrals to
service providers, government financing, training and development, and
regulatory information, N.J.A.C. 12A:13-1.12 through 1.21: and ad-
ditional requirements addressing Uniform Certification by the division,
NJAC. 12A:13-1.23.

Social Impact
Under Section | of the Act, “it is the public policy of this State to
provide a source of technical assistance and financial assistance in order
to encourage the establishment and growth of small businesses and busi-
nesses owned by minorities and women”. These proposed new rules
attempt to facilitate this objective by defining the scope and manner of
the various type of services specified in the Act.

Economic Impact
The Act and these proposed rules are expected to tmpact the State's
economy by assisting in the development and promotion of small busi-
nesses, minority and women-owned businesses. The actual economic im-
pact under the programs shall be ascertained through reports and surveys
required under these rules and the Act.

Regulatory Flexibility Statement
Since the proposed new rules specify service to be provided by the
Division to small businesses and minority and women businesses, the
impact on small business will be positive. No reporting, recordkeeping
or compliance requirements are imposed on small businesses.

Full text of the proposed new rule follows:

CHAPTER 9
DEVELOPMENT OF SMALL BUSINESSES
AND WOMEN AND MINORITY BUSINESSES

SUBCHAPTER |. SERVICES TO SMALL BUSINESSES AND
WOMEN AND MINORITY BUSINESSES
12A:9-1.1 Applicability and scope

(a) The rules in this subchapter are promulgated by the Depart-
ment of Commerce and Economic Development to implement P.L.
1987, ch. 55, an Act to establish within the Department of Commerce
and Economic Development a Division of Development for Small
Businesses and Women and Minority Businesses.

(b) The Act provides for consolidation, in the interest of efficiency,
of the State’s service to small businesses and women and minority
businesses.

(¢) The Act provides that the Division shall provide certain ser-
vices to small businesses and women and minority businesses those
services being: the establishment of a loan referral and packaging
program; a compiled list of qualified professionals in specific areas
of expertise; to coordinate managerial and technical assistance pro-

(CITE 19 N.J.R. 2378)
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grams in the state; establish internship programs; serve as liaison on
behalf of businesses with the agencies and departments of the state,
federal, and local governments; provide assistance in obtaining legal
counsel; provide financial analysis and accounting assistance; provide
assistance in obtaining insurance; provide assistance in arranging
contracts with franchisees; provide assistance in arranging for loans
from commercial banks; assist in negotiating license agreements;
assist is procuring bonding; make referrals to private consultants,
institutions, and other business services; assist in finding sources of
financing from federal, state and local sources; provide a central
resource for eligible businesses in their dealings with various levels
of governments; initiate and encourage education programs for
eligible businesses; and establish a uniform procedure for certification
of minority and women businesses.

(d) The Act also provides for the establishment of the office of
the Director of the Division for the Development of Small Businesses
and Women and Minority Businesses, and the Office of Women
Business Enterprise.

12A:9-1.2 Definitions

The words and terms used in this subchapter shall have the follow-
ing meanings unless the context clearly indicates otherwise:

“Authority” means the New Jersey Development Authority for
Small Businesses and Minority and Women Enterprises.

“CAU" means the Certification and Approvals Unit which has
sole authority in the Division to register vendors for the New Jersey
Set-Aside program and/or certify businesses under the Uniform
Certification Act for State programs.

“Commissioner” means the Commissioner of the Department of
Commerce and Economic Development.

“DCED” means the Department of Commerce and Economic
Development.

*Director” means the Director of the Division of Development for
Small Businesses and Women and Minority Businesses.

“Division” means the Division of Development for Smail Busi-
nesses and Women and Minority Businesses.

“Eligible businesses”” means a minority and/or women business
certifted and/or registered by CAU or a small business registered by
the Division and/or determined to be eligible to receive assistance
and/or to participate in various State programs.

“Minority” means a person who is;

I. Black, which is a person having origins in any of the black racial
groups of Africa;

2. Hispanic, which is a person of Spanish or Portuguese culture
with origins in Mexico, South or Central America, or the Caribbean
islands, regardless of race;

3. Asian American, which is a person having origins in any of the
original people of the Far East, Southeast Asia, the Indian subconti-
nent, Hawaii, or the Pacific Islands: or

4. American Indian or Alaskan native, which is a person having
origins in any of the original peoples of North America.

“*Minority business’” means a business which is at least 51 percent
owned, operated and controlled by a minority or group of minorities
and whose ownership is responsible for the daily as well as long term
management decisions of the business.

**Small business™ means a sole proprietorship, partnership, or cor-
poration which is a size and type as defined by the Commissioner.

“Women™ means all women regardless of race.

“Women business”” means a business which is at least 51 percent
owned, operated, and controlled by a woman or group of women
and whose ownership is responsible for a daily as well as long term
management decision of the business.

12A:9-1.3 Nature of Division service

The Division shall provide such services to small businesses, mi-
nority and women businesses as enumerated by the Act. Where
specified, these services shall be subject to standards of Federal
programs and be coordinated with the Authority. Services shail be
limited in their scope to prevent the Department from incurring
adverse liability and to ensure that the services do not compete with
those private businesses traditionally providing services to the enu-
merated businesses.
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12A:9-1.4 Loan referral and packaging

(a) The Division shall develop a loan referral and packaging pro-
gram for small businesses, minority and women businesses which
shall be subject to standards established by the Authority.

(b) The Division shall make referrals to private sector sources for
loans without prejudice to those sources.

I. The referrals shall, where market conditions permit, include a
minimum of three private source referrals.

2. The Division shall not directly involve itself in negotiations
between the referred business and the private sector financing source.

3. The Division may, based on market conditions and needs, nego-
tiate with private sector financing sources to provide loan packages
or programs.

12A:9-1.5 Qualified professional listing

(a) The Division shall compile a list of qualified professionals who
can or have provided services to small businesses, minority and
women businesses. This list of qualified professionals shall include:
. Accountants;

l

2. Financial specialists;

3. Management consultants;

4. Marketing consultants;

5. Employee training and development specialists; and

6. Other professionals as may be deemed appropriate by the Direc-
tor

(b) The Qualified Professionals List shall be made available upon
request by an eligible business. The list shall not be restricted or
edited in any manner which would provide favoritism or be detrimen-
tal to any professional contained on the list.

(¢) There shall be no limit to the number of enumerated qualified
professionals on the list,

(d) For purposes of this subchapter. qualified professional shall
mean a professional who meets all licensing and qualification stan-
dards required by the State of New Jersey.

12A:9-1.6 Internship programs

(a) The Division, in cooperation with institutions of higher educa-
tion, shall establish internship programs for candidates pursuing
undergraduate and graduate degrees.

(b) For purposes of this subchapter, institutions of higher learning
shall mean those schools which at a minimum have undergraduate
programs which provide recognized associate of arts or science
degrees.

(c) The Director may limit the number of interns participating in
the internship program.

(d) The Director may choose or limit the number of higher educa-
tional institutions in the internship program.

12A:9-1.7 Market research and analysis

(a) The Division shall, in conjunction with or at the request of
the authority, undertake market research projects.

(b) To the extent possible, the market research projects pursuant
to (a) above shall use existing pools of data and/or be coordinated
with other entities within the State which have relevant information
or the means of collecting the information.

(c) The Director shall define the scope and nature of the market
research project in (a) above as may be necessary based on limitations
of funds for such study.

12A:9-1.8 Advertising and marketing

(a) The Division shall, in conjunction with or at the request of
the Authority, provide advice to eligible businesses as to advertising,
marketing, and selecting sales and distribution channels.

(b) To the extent possible the assistance in (a) above shall use
existing pools of data and/or be coordinated with other government
entities within the State, which have relevant information or the
means of providing the information.

(c) The Director shall define the scope and nature of the services
in (a) above as may be necessary based on limitation of funds for
such services.
12A:9-1.9 Training for bidding on government contracts

(a) The Division shall, in conjunction with or at the request of
the Authority, provide training and information to eligible businesses
on bidding for government contracts.
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(b) To the extent possible the training referred to in (a) above shall
use existing pools of data and/or be coordinated with other govern-
ment entities within the State.

(c) The training referred to in (a) above shall include but not be
limited to:

. Sponsoring or co-sponsoring seminars and training conferences
for eligible businesses; and

2. Providing counseling as may be requested by eligible businesses.

(d) The Director shall define the scope and nature of the training
referred to in (a) above as may be necessary based on limitation of
funds for training and counseling.

12A:9-1.10 Liaison with other departments and agencies of State,
Federal and local government

(a) The Division shall serve as liaison with the Department of
Treasury and other departments and agencies of State, Federal and
local government to promote procurement of contracts and
purchases from eligible businesses.

(b) The Division shall, where requested, provide assistance to the
various entities of government to facilitate the procurement of con-
tracts and purchases to eligible businesses.

(c) The Division shall make available a means by which the vari-
ous government entities may obtain lists of eligible businesses.

(d) Upon request the Division shall provide technical assistance
to the various government entities wishing to establish contracting
and purchasing set-aside programs for eligible businesses.

(e) The Director shall define the scope and nature of the technical
assistance referred to in (d) above as may be necessary based on
limitations of funds for technical assistance.

12A:9-1.11 Obtaining legal counsel

(a) The Division shall, in conjunction with or at the request of
the Authority, provide assistance in obtaining legal counsel to eligible
businesses.

(b) The provision of legal service shall be limited to referrals by
the Division to the New Jersey Bar Association referral service,
County Bar referral services, legal professional associations referral
services, or public or quasi-public legal service associations.

(c) The Division shall make no referrals to individual attorneys
or law firms.

12A:9-1.12 Financial analysis and accounting assistance

(a) The Division shall, in conjunction with or at the request of
the Authority, provide financial analysis and accounting assistance
to eligible businesses.

(b) Financial analysis and accounting assistance shall be limited
to:

I. Referrals by the Division to professional associations in the field
respective of the eligible business request for assistance;

2. Analysis or assistance provided by staff of the Division;

3. The Division shall make no referrals to individual companies
or individuals who are capable of providing financial analysis or
accounting assistance.

(c) The Director shall define the scope and nature of this assistance
as may be necessary based on limitations of funding for this type
of assistance.

12A:9-1.13 Assistance in obtaining insurance

(a) The Division shall in conjunction with, or at the request of
the authority, provide assistance to eligible businesses in obtaining
insurance.

(b) The assistance referred to in (a) above shall only cover com-
mercial insurance including but not limited to employee benefit pack-
ages, product liability insurance, and general commercial liability
insurance.

(c¢) The service in (a)-above shall be limited to providing infor-
mation about the requirements for making an eligible business
capable of obtaining insurance or reducing premium levels.

(d) The Division shall not be involved in any negotiations or
transactions between an eligible business and an insurance company
which is authorized to conduct business under the laws of the United
States.

(CITE 19 N.J.R. 2379)
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12A:9-1.14 Assistance in arranging contracts with franchisees

(a) The Division shall, in conjunction with or at the request of
the Authority, provide assistance to eligible businesses in arranging
contracts with franchisees.

(b) The assistance referred to in (a) above shall be limited to
providing information on franchises at the request of an eligible
business.

(c) The Division shall not be involved in any negotiations or
transactions between an eligible business and a franchisee.

12A:9-1.15 Assistance in arranging commercial loans

(a) The Division shall, in conjunction with or at the request of
the Authority, provide assistance in arranging for loan referral and
packaging programs for eligible businesses.

(b) The Division shall develop commercial loan programs with
State or Federal chartered banks, savings banks, or savings and loan
associations.

(c) All loan packaging programs, when made in conjunction with
State chartered institutions, must be made in accordance with the
powers conferred on these institutions pursuant to Title 17 of the
revised statutes including bridge loans and cash flow loans.

12A:9-1.16 Assistance in negotiating license agreements

(a) The Division shall, in conjunction with or at the request of
the Authority, provide assistance to eligible businesses for purposes
of negotiating license agreements.

(b) The Division shall not become directly involved or become a
participant in negotiations dealing with license agreements.

(c) The Division shall, at the request of the any eligible business,
provide counseling and information relevant to the business securing
a licensing agreement.

12A:9-1.17 Assistance in procuring bonding

(a) The Division shall, in conjunction with or at the request of
the Authority, provide assistance in procuring bonding.

(b) The Division shall at the request of an eligible business provide
counseling and information relevant to the procuring of bonding.

(¢) The Division where applicable shall seek to ease bonding re-
quirements and availability.

(d) The Division shall, at the request of an eligible business,
provide counseling and information relevant to a business procuring
substitutes for bonding.

12A:9-1.18 Referrals to private consultants, institutions, and other
providers of services

(a) The Division shall, in conjunction with or at the request of
the Authority, make referrals to private consultants, institutions and
other providers of services at the request of eligible business.

(b) All referrals in (a) above shall be made available from the
Qualified Professionals List pursuant to N.JA.C. 12A:13-].5.

(c) The Division shall make no referrals pursuant to (a) above to
individual companies or individuals.

12A:9-1.19 Assistance in finding sources of financing from
government sources

(a) The Division shall, in conjunction with or at the request of
the Authority, assist eligible businesses in finding sources of financing
from Federal, State, and local sources.

(b) For purposes of assistance in finding sources of financing from
government entities pursuant to (a) above, the Division shall main-
tain a listing of these financing sources and make them available to
eligible businesses at their request.

12A:9-1.20 Assistance in gaining information about employee
training and development programs

(a) The Division shall, in conjunction with or at the request of
the Authority, assist eligible businesses in gaining information about
employee training and development programs.

(b) The Division shall refer the eligible requesting business in (a)
above to the Qualified Professionals List pursuant to N.J.A.C.
12A:12-1.5.

12A:9-1.21 Centralized information concerning laws and rules
(a) The Division shall create a centralized source of information
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for eligible businesses in their dealings with Federal, State and local
governments, which shall include:

I. Government rules affecting eligible businesses:

2. Laws affecting eligible businesses; and

3. Government procurement programs affecting eligible busi-
nesses.

(c) The Diviston shall not provide materials to eligible businesses
relevant to pending State legislation except as provided for at the
direction of the Commissioner.

12A:9-1.22 Internship programs

(a) The Division, in conjunction with requirements of this
subchapter, shall initiate and encourage education programs for
eligible businesses.

(b) The Division may sponsor educational seminars and con-
ferences for eligible business to facilitate the Division’s ability to
accomplish its other duties provided for under the Act.

12A:9-1.23  Uniform certification

(a) The Division shall establish, pursuant to the requirements of
the Uniform Certification Act, P.L. 1986, c. 195, a uniform procedure
for the certification of minority and women businesses wishing to
participate in State programs which require certification of authen-
ticity of ownership and control of a business as a criteria for partici-
pation in State programs, state political subdivision programs, and
casino set-aside programs pursuant to P.L. 1987, ¢. 137.

(b) The Division shall be the certifying authority for all depart-
ments, agencies, and authorities of the State.

(c) Where the certification procedure established by the Division
pursuant to (a) above conflicts with Federal certification procedures,
and that conflict would adversely affect the Federal funding of a State
project, the Federal certification procedure shall take precedence
when the Division has been properly and reasonably notified by the
affected public agency that such conflict exists and the State’s partici-
pation in such program is in jeopardy.

(d) The political subdivisions of the State shall certify the eligibility
of minority and women businesses for the political subdivision’s
programs which require certification of the authority of ownership
and control of a vendor or firm.

1. The political subdivisions of the State may accept those busi-
nesses certified by the Division as eligible to participate in their
programs.

2. The political subdivisions of the State may by specific assign-
ment and agreement have the Division serve as its certifying authority
pursuant to approval by the Commissioner.

(e) The political subdivisions of the State shall utilize the uniform
procedures formulated by the Division pursuant to (a) above.

. Any political subdivision of the State choosing to establish its
own certification program shall submit a plan to the Division for
review and approval. The plan shall include:

1. A description of the political subdivision’s certification program;

ii. An analysis of the program as to its compliance with the
Division’s uniform procedures;

1ii. The amount of funds-assigned by the political subdivision for
the programs;

iv. Resumes of the personnel who will supervise and work within
the program; and

v. Any other information the Director or CAU administrator may
deem relevant.

2. Any political subdivision of the State choosing to establish its
own certification program shall submit annual reports to the Division
as to the performance of the program. The report shall include:

i. The number of minority businesses certified by the political
subdivision;

ii. The number of women businesses certified by the political sub-
division;

iii. Total number of applications for certification received by that
political subdivision;

iv. The number of site visits conducted by the political subdivision;
and

v. The number of businesses decertified by the political sub-
division.
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3. Any political subdivision of the State choosing to establish its
own certification program shall make available, at the request of the
Division, any and all information relevant to any businesses applying
for status as a certified business.

(f) The authority of the Division in matters relating to certification
and vendor set-aside approval shall be vested in the CAU adminis-
trator.

1. The ruling of the administrator in these matters shall be final,
except as may be provided by appeals of his decisions relating to the
status of a business provided in regulation under those programs.

12A:9-1.24 Advisory Council

(a) For the purpose of assisting the Division in development and
establishment of financial and technical assistance policy: resource
allocation; eligibility for assistance and program participation stan-
dards; and coordination of programs with the Authority there is
established, pursuant to the Act, the Small Business Advisory Coun-
cil, the Minority Business Advisory Council, and the Women Busi-
ness Advisory Council.

(b) Each Council shall consist of members appointed pursuant to
and in the manner described in the Act.

(¢c) The respective Councils shall elect a chairman from among
their membership. The chairman shall preside over all Council meet-
ings.

(d) Each Council shall meet at least six times a year.

(e) At their discretion, the Councils may meet together as a group
to satisfy the meeting requirements in (d) above.

(f) The Council may not hold an official meeting without a
quorum. A quorum shall consist of five members of the board being
present.

(g) Each member of a Council shall have one equal vote.

(h) The Councils may form ad hoc committees for specific areas
of concern by majority vote.

(i) The Division shall be represented at the Council meetings by
the Director or his or her designee.

(j) The Councils shall hold meetings pursuant to the requirements
of the Open Public Meetings Act, N.J.S.A. 10:4-6 et seq.

(a)
Local Development and Financial Assistance
Local Development Financing Fund
Proposed New Rules: N.J.A.C. 12A:12-2

Authority: N.J.S.A. 52:27H-6F; N.J.S.A. 34:1B-36 (P.L. 1983,
Ch. 190)
Proposal Number: PRN 1987-519.

Submit comments by January 20, 1988 to:
Bernard J. McBride
Administrative Practice Officer
Department of Commerce and Economic Development
One West State Street
CN 825
Trenton, N.J. 08625

The agency proposal follows:

Summary

New rules are being proposed to implement the Local Development
Financing Fund Act; P.L. 1983, Ch. 190 (N.J.S.A. 34:1B-36). These rules
are promulgated by the Department of Commerce and Economic De-
velopment, which is given responsibility for implementing the Act. The
purpose of the Act and these rules is to encourage economic development
in specifically designated municipalities by providing supplementary
financial assistance of certain commercial and industrial projects.

Some key provisions of the proposed rules include:

|. What types of project cost are eligible for funding under this pro-
gram (see N.J.A.C. 12A:12-2.2);

2. What type of information must be provided in an application for
financial assistance under this program (sec N.J.A.C. 12A:12-2.3(b) et
seq.);

%. Deadlines for application for financial assistance from the program
(see N.J.A.C. 12A:12-24);

4. Reason for rescision of funding for a project under this program
(see NJ.A.C. 12A:12-2.8).
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Social Impact

The Social Impact of this program will be positive in the sense that
the Local Development Financing Fund program will provide additional
possibilities of capital for the development of certain commercial and
industrial projects in distressed urban areas. Consequently, through the
development of various projects by this program, these distressed areas
should be relieved of problems such as high chronic unemployment and
limited capital funds for economic revitalization and growth.

Economic Impact

The Local Development Financing Fund should impact on the State
in a positive manner by providing low cost capital for certain industrial
and commercial projects in areas unable to acquire sufficient capital
investment. The cost of the program to the state is relatively minor in
that the Local Development Financing Fund program is a revolving loan
fund initially financed through the issuance of the Community Develop-
ment Bond Act. The administrative costs associated with the program
are covered by an application fee provided by the applicant.

Regulatory Flexibility Statement
Unless a defined small business applies for project financing under this
program, there shall be no impact upon those businesses in New Jersey.
However, if a defined small business were to apply for financing, their
burden as to paperwork, etc. would be no different than that of businesses
defined not to be a small business.

Full text of the new proposed rules follows.

SUBCHAPTER 2. LOCAL DEVELOPMENT FINANCING

FUND

12A:12-2.1 Applicability and scope

(a) The rules in this subchapter are promulgated by the Depart-
ment of Commerce and Economic Development to implement P.L.
1983, Ch. 190, an Act establishing the Local Development Financing
Fund.

(b) The Act provides for the establishment of a special depository
fund for the purpose of providing financial assistance to certain
commercial and industrial projects in certain municipalities who
sponsor these projects.

(c) Applications and questions regarding participation in the pro-
gram should be addressed to:

Office of Urban Programs

N.J. Department of Commerce and Economic
Development

| West State Street

CN 829

Trenton, New Jersey 08625

(d) The Act applies to specified municipalities who sponsor certain
commercial and industrial projects in those municipalities.

12A:12-2.2 Definitions

The words and terms used in this subchapter shall have the follow-
ing meanings unless the context clearly indicates otherwise:

“Commissioner” means the Commissioner of the Department of
Commerce and Economic Development or his designee.

“DCED” means the Department of Commerce and Economic
Development.

“Director” means the Director of the Office of Urban Programs
in the Department of Commerce and Economic Development.

“Eligible project” means a project which has been approved by
the Commissioner to receive financial assistance from the Local
Development Financing Fund.

“Eligible project cost’” means the cost of planning, developing,
executing and making operative and industrial or commercial re-
development projects. Eligible project cost includes the cost:

1. Of purchasing, leasing, condemning, or otherwise acquiring
land or other property, or an interest therein, in the designated
project area or as necessary for a right-of-way or other easement to
or from the project area;

2. Incurred for, or in connection with or incidental to acquiring
and managing the land, property or interest;

3. Incurred for, or in connection with the relocating and moving
of persons displaced by acquisition;
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4. Of development or redevelopment, including:

i. The comprehensive renovation or rehabilitation of the land,
property or interest;

ii. The cost of equipment and fixtures which are part of the real
estate, and the cost of production machinery and equipment neces-
sary for the operation of the project;

iii. The cost of energy conservation improvements designed to
encourage the efficient use of energy resources, including renewable
and alternative energy resources and cogenerating facilities; and

iv. The disposition of land or other property for these purposes:;

5. Of demolishing, removing, relocating, renovating, altering, con-
structing, reconstructing, installing or repairing any land or any
building, street, highway, alley, utility, service or other structure or
improvement;

6. Of acquisition, construction, reconstruction, rehabilitation or
installation of public facilities and improvements necessary to the
project; and

7. Incurred or incidental cost including but not limited to:

i. Administrative, appraisal and economic analysis:

i. Engineering service;
ii. Planning service:

v. Design service;

. Architectural service;

vi. Surveying service; and

vii. Other professional service.

“Financial assistance’” means but is not limited to, loans, loan
guarantees, grants, secondary mortgages, and equity participation
provided by the fund.

“Fund” means the Local Development Financing Fund.

“Municipality” means a municipality qualifying for aid pursuant
to the state formula for state aid to municipalities for services and
to offset property taxes (see N.J.S.A. 52:27D-178)

“Project” means an industrial or commercial enterprise within a
municipality that would not be undertaken in its intended scope but
for the assistance provided for under the Act and these rules.

“Sponsor” means the governing body of a municipality or, with
the approval of the government of the municipality, a local develop-
ment corporation, community development corporation, municipal
port authority, or governing body of a county, or, with the approval
of the government of a county, a county development corporation
or other public entity designated by the Commissioner as a sponsor.
(See N.J.S.A. 40:68A-29)

o e

12A:12-2.3  Application for financial assistance

(a) Each application for financial assistance from the Fund shall
be accompanied by a non-refundable application fee of $250.00. The
amount of the fee shall be established by the Commissioner annually.

(b) Each application for financial assistance from the Fund shall
be accompanied with evidence of the support of the municipality in
which the project is located. For purposes of these rules, evidence
of municipal support shall mean an approved resolution of the gov-
erning body of the municipality.

(c) Each application for financial assistance from the Fund shall
be accompanied by a benefit statement prepared by the municipality
in which the project is located. The benefit statement shall address:

1. The number of permanent jobs to be created in the municipality
in which the project is located, excluding the period of construction
or development;

2. The number of jobs preserved by the completion of the project
in the case of an existing enterprise:

3. The increase in the valuation of real property in the municipality
as a result of the completion of the project;

4. Whether the project will result in the maintenance or provision
of at least the same number of housing units at comparable rates
as exists prior to the undertaking of the project:

5. Whether the project will be located in an area targeted for
economic development and receiving federal, state and/or local de-
velopment assistance under other programs;

6. The extent to which the project will contribute to an economic
revitalization of the municipality and/or the region;

7. The extent to which the project will advance State and/or re-
gional planning and development strategies; and
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8. The extent to which the location of the project is accessible to
and promotes the use of public transportation.

(d) Each application for financial assistance from the Fund shall
be accompanied with evidence of private source or other public
source financing commitments.

(e) Each application for financial assistance from the Fund shall
be accompanied with evidence of all requisite federal and/or state
environmental permits where necessary for the project.

(f) Each application for financial assistance from the Fund shall
be accompanied by a minority business set-aside plan. (See N.J.A.C.
12A:12-2.7)

12A:12-2.4 Time for application for financial assistance from the
Fund

(a) An application for financial assistance from the Fund shall be
submitted no later than:

. February 28, for first quarter round financial assistance awards:

2. May 31, for second quarter round financial assistance awards:

3. August 31, for third quarter round financial assistance awards;
and

4. November 30, for fourth quarter round financial assistance
awards.

(b) All applications must be received by the Office of Urban Pro-
grams by the designated quarterly deadlines for consideration in that
quarterly award round.

(¢) The Commissioner may change any or all of the quarterly
application deadlines as he deems necessary.

1. When the Commissioner changes any or all of the dates for
receipt of the financial assistance applications to the Fund he must
forward by registered mail a timely notice of such action to munici-
palities which are eligible to be a sponsor under these rules.

12A:12-2.5 Financial assistance

(a) No more than 20 percent of the total financial assistance
provided from the Fund shall be in the form of grants or other non-
lending assistance.

(b) The total amount of financial assistance provided to project
applicants in any county during any year shall not exceed 20 percent
of the appropriation made during that year to the Fund.

(¢) No financial assistance from the Fund shall be granted to an
individual applicant project unless at least 50 percent of the total
eligible project cost cansists of private resources. For purposes of
these rules, private resources shall include but is not limited to:

. Conventional private sector mortgages;

Purchase money mortgages;

. Industrial Revenue Bonds:

. Leases:

. Loans guaranteed by the federal Small Business Administration
or similar loan guarantees of other government and/or quasi gov-
ernmental entities; and

6. Equity investments in the project.

(d) The Fund shall provide loans in the form of permanent
subordinate mortgage financing for eligible project cost at or below
market rates of interest, as determined by the Commissioner.

(e) The applicant shall secure interim financing on all projects
involving construction, unless the DCED agrees otherwise in writing.
The interim lender shall assume full responsibility for monitoring the
construction of a project and for its timely completion. The interim
lender may be the first mortgage lender or another experienced,
qualified construction lender and shall be approved by the Depart-
ment.

(f) The minimum loan amount from the Fund shail be $50,000.

(g) The applicant shall have such equity in the project as the
DCED may deem appropriate to insure the applicant’s ability to
repay the loan from the Fund.

(h) The applicant shall certify in writing that it is unable to provide
additional funds in the project beyond its stated commitment and
that without assistance from the Fund the project would be economi-
cally unviable and unable to proceed.

(i) Assistance other than loans from the Fund may be approved
where the DCED deems such assistance necessary to the success of
the project. Such assistance shall not be provided for projects that
can be funded by loans.

Wb W —
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[2A:12-2.6 Evaluation of grant applications

(a) The Office of Urban Programs shall evaluate and rank each
application for financial assistance considering the following factors:

1. The number of unemployed persons to be employed in the
municipality in which the project is located;

2. The number of permanent full-time jobs to be located and/or
maintained directly by the project, excluding the period of construc-
tion or development;

3. The number of jobs preserved by the completion of the project
for an existing enterprise that otherwise would leave the State but
for the LDFF;

4. The increase in the valuation of real property in the municipality
as a result of the completion of the project;

5. The percentage of the total eligible project costs to be financed
from private and/or other public resources;

6. Whether the project results in the maintenance or provision of
at least the same number of housing units at comparable rates that
exist prior to the undertaking of the project within the municipality
or surrounding area;

7. Whether the project will be located in an area targeted for
economic development and/or is receiving federal, state and/or local
development incentives under other programs;

8. The extent to which the project will contribute to an economic
revitalization of a municipality or region, and will promote or add
to the rehabilitation of the physical environment of the immediate
area or municipality in which it is to be located;

9. The degree to which the project will facilitate the advancement
of State or regional planning development strategies;

10. The extent to which the locations of the project is accessible
to and/or promotes the use of public transportation;

11. The degree of support for, participation in, and/or consul-
tation with the community in which the project will be located in
the planning of the project;

12. The likelihood that the project will create and/or preserve
private sector jobs, which jobs will last for a period of over two years;
and

13. The likelihood that the project will result in providing a signifi-
cant increase in the real property tax base of the municipality in
which the project is located.

(b) After the evaluation and ranking is completed, the Office of
Urban Programs shall forward to the Commissioner for his review
and approval those projects evaluated by the Office of Urban Pro-
grams.

(¢) All awards of financial assistance from the Fund for eligible
projects shall be made on a quarterly basis. All awards shall be
announced by the application deadlines for the new quarters. (See
NJ.A.C. 12A:12-2.4(a))

12A:12-2.7 Minority business set aside plans and requirements

(a) Each project approved to receive financial assistance from the
Fund shall set aside not less than 10 percent of the aggregate project
construction costs for the purpose of providing contracting op-
portunities for minority businesses.

(b) The developer and/or general contractor of the project shall
identify the minority business that will participate in the project by
construction trade, together with the contract sum to be paid to each
minority business.

(¢) In determining compliance with these goals, a developer
and/or general contractor may only utilize those minority businesses
duly approved and registered pursuant to the Set-Aside Act for Small
Businesses, Female Businesses and Minority Businesses, N.J.S.A.
52:32-17 (See N.J.A.C. 12A:10-1)

12A:12-2.8 Rescission of financial assistance from the Fund

(a) The Commissioner may at his discretion rescind part or all of
the financial assistance from the Fund when it has become evident
after the granting of financial assistance that:

1. The commitment of other financial resources from private
sources has been withdrawn;

2. The project is judged no longer capable of repaying the Fund
for the financial assistance it has received:

3. The project is judged incapable of achieving its set aside require-
ment, pursuant to N.J.A.C. 12A:12-2.7, or that the project is not
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employing good faith efforts to achieve the requirements under
N.J.A.C. 12A:12-2.7; or

4. The participants in the project are found not to be of a good
moral character. Good moral character shall include but not be
limited to convictions of felony offenses and/or conduct of the appli-
cant which may be viewed in a nonfavorable light by a reasonable
person.

(b) Upon determination of the Commissioner that financial as-
sistance from the Fund shall be rescinded, the DCED shall send a
certified letter to the project and the sponsor informing them of the
rescission and the right of the project to appeal the decision.

12A:12-2.9 Appeals of rescission of financial resources from the
Fund

(a) An appeal of rescission of financial assistance from the Fund
shall be made in writing to the Department of Commerce and Eco-
nomic Development.

(b) An appeal of rescission of financial assistance shall only ad-
dress those reasons as stated in the notification to the project for
the rescission.

(c) The project shall have 14 calendar days from the receipt of the
notification of rescission for financial assistance from the Fund to
file an appeal with the DCED.

(d) The DCED shall schedule within 21 calendar days, if deemed
necessary, an administrative review for an appeal which is received
within the specified time period.

(e) The DCED shall notify all interested parties of the time and
place of the administrative review and the right to attend and be
represented at the administrative review.

(f) The administrative review will be conducted by the designee
of the Commissioner. This designee shall issue a written report to
the Commissioner within seven calendar days of the close of the
administrative review,

(g) Thereafter, the Commissioner shall issue a final decision on
the appeal and notify the parties by certified letter.

(a)
DIVISION OF ENERGY PLANNING AND
CONSERVATION

Cogeneration Planning and Reporting
Proposed New Rules: N.J.A.C. 12A:50-1

Authority: N.J.S.A. 52:27F-18, 11, and 15(b).
Proposal Number: PRN 1987-521.

Submit comments by January 20, 1988 to:
Edward J. Linky
Chief Regulatory Officer
Division of Energy Planning and Conservation
101 Commerce Street
Newark, New Jersey 07102

The agency proposal follows:

Summary

These rules establish a duty on the part of all non-utility generators,
primarily cogenerators, to make a timely filing of required data with the
Division of Energy Planning and Conservation. The information required
will include data and documentation concerning the size of the equip-
ment, fuel input, steam load, electric output, its location, operation and
fuel type(s).

The rules are sensitive to administrative burdens placed on an infant
industry and also the need to protect proprietary information associated
with the project. The Division has adopted rules for the protection of
confidential information (see N.J.A.C. 14A:7.1 et seq.) and is prepared
to protect information received pursuant to these rules, consistent with
those procedures.

This information will be used by the Cogeneration Center in the
Division to track the development of non-utility generation projects,
assist projects facing regulatory delays and integrate cogeneration into
the Division’s energy planning responsibilities (see N.J.S.A. 52:27F-18).
Specifically, the information will be used in assessing how much
cogenerated electricity can be expected over a period of years. This
information will be vital to the update of the existing Energy Master Plan
which is required by 1988 (see N.J.S.A. 52:27F-14). These rules apply
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to those facilities which have received ‘“‘qualifying facility” status from
the Federal Energy Regulatory Commission as well as other non-utility
generation projects.

Social Impact

The proposed new rules will have a positive social impact. They will
assist the Division of Energy Planning and Conservation in maintaining
an accurate data base on existing and planned non-utility generation
projects in the State. Promotion of cogeneration is a principal policy of
the Energy Master Plan. The Plan further identifies cogeneration as a
major component of a “‘least cost energy strategy” for the State’s electric
utilities. The social goal of trying to reduce energy costs to the electric
consumers of the State while improving air quality will be accomplished
to the extent that these rules promote the orderly development of the
cogeneration industry in the State.

Economic Impact

The cornerstone behind the Energy Master Plan and its promotion of
cogeneration is the reduction of electric rates for the State. Moreover,
the commercial and industrial sectors can benefit from lower total energy
costs from the more efficient utilization of fuel to produce useful thermal
energy and electricity. These reduced energy costs help preserve jobs by
fostering a more attractive economic climate in which existing industries
may consider expansion and others may consider relocating to the State.
In addition, these rules are intended to ensure that the orderly issuance
of permits attends such projects and that undue bureaucratic delays do
not add unnecessary costs to the project.

Environmental Impact
Non-utility generation, and in particular cogeneration, is a means of
providing additional peak and base load generating capacity and hold
the potential for reducing certain types of air pollutant emissions in the
state on a more cost effective basis than is current practice. These rules
will allow the Division to monitor the development of non-utility projects.

Regulatory Flexibility Statement
The proposed new rules apply to small businesses, which should not
be exempt from the rules, as State energy planning would not be effective-
ly accomplished without the data required by the rules. The reporting
requirements are designed to provide minimum administrative burden for
the cogeneration industry, and are only for state energy planning
purposes.

Full text of the proposed new rules follows.

CHAPTER 50
COGENERATION

NON-UTILITY GENERATION
REPORTING

12A:50-1.1 Purpose and scope

(a) The purpose of the rules in this chapter is to assist the Division
in promoting cogeneration and other alternative electricity gener-
ation, collectively known as non-utility generation. Further, the
Division can represent the public’s interest in having available to it
reliable, affordable, and environmentally-sound energy sources. The
rules have been written to impose only minimal reporting require-
ments on the non-utility generating industry.

(b) The rules will also enable the Division to determine ap-
propriate action to facilitate the maximum feasible use of non-utility
generation, calculate its potential development and its impact on
meeting current and prospective demands for energy, devise plans
for meeting State electric energy needs in the most cost-effective and
environmentally sound manner, and generally assist the Division, the
Department and the public in assessing New Jersey’s energy future.

12A:50-1.2 Applicability

The reporting requirements of this subchapter shall apply to own-
ers/operators of non-utility generation facilities. There are com-
plementary reporting requirements for gas distribution companies
and electric utilities operating within the State.

12A:50-1.3 Definitions
The words and terms used in this subchapter shall have the follow-
ing meanings unless the context clearly indicates otherwise:
*Cogeneration” means and includes all forms of simultaneous or
sequential production of electricity and useful thermal energy from

SUBCHAPTER 1.
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a single fuel and as further defined in the Public Utilities Regulatory
Policy Act, 16 U.S.C.A. Sec. 796 (18}(A) (West Supp. 1892) and
regulations promulgated by the Federal Energy Regulatory Com-
mission (FERC), 18 C.F.R. 292.10l.

“Non-utility generation” means and includes all cogeneration,
small power production and any other electric generating equipment
of which 50 percent or less is owned by an electric utility.

“Qualifying facility (QF)” means a cogeneration facility or a small
power production facility which is a qualifying facility under Subpart
B of the regulations promulgated by the Federal Energy Regulatory
Commission, 18 C.F.R. 292.10l.

12A:50-1.4 Duty to file non-utility generation reports with the
Division

(a) Each owner/operator of a non-utility generation facility
located within the State of New Jersey shall file with the Division
within 30 days: after the effective date of this subchapter; after filing
with the appropriate agency(ies); and after updates, as necessary:

1. A copy of FERC QF Application or Self-Certification;

2. A copy of New Jersey Department of Environmental Protection
Air Quality Permit Application;

3. A copy of contract(s) with the New Jersey Board of Public
Utilities (BPU);

4. A list of other agency(ies) contacted and permits required;

5. A schedule of key dates for financing and permitting as well
as for start and completion of construction and start of operation.

(b) Each non-utility generation facility shall file with the Division
within 30 days after the end of each calendar year, or more often
if so requested, a report setting forth information in a format to be
prescribed by the Division, including but not limited to:

Heat rate;

Fuel use;

Installed electrical capacity and thermal output(s);
Efficiency(ies);

Hours of operation;

Capacity factor;

. Forced and planned outages;

. Total electrical energy produced, used on site, sold to a utility
or to any other customer or wheeled to another user; and

9. Cost of back-up power and revenues received.

(c) Each electric utility shall file with the Division:

1. Annually, within 30 days of the end of the calendar year, a
report setting forth information in a form and/or format to be
prescribed by the Division, including but not limited to:

i. Description of energy cost estimation methodology;

ii. Fifteen-year fuel cost summary;

iii. Current load forecast;

iv. NJDOE OTA/EFL:

v. Twenty-year capacity forecast,

vi. Cost of capacity additions;

vii. Company discount rate;

viii. Fifteen-year forecast of avoided energy costs;

ix. Fifteen-year forecast of production costs by fuel source;

x. Fifteen-year forecast of fuel escalation factors; and

xi. Fifteen-year forecast of avoided capacity costs.

2. Monthly, by the end of the month following the reporting
month, reports setting forth information in a form and/or format
to be prescribed by the Division, including but not limited to:

i. Actual payments to non-utility generation facilities; and

ii. Prior month’s rate and projected rates for the next three
months.

(d) Each gas distribution company shall file with the Division by
the end of the month following the reporting month, a report setting
forth information in a form and/or format to be prescribed by the
Division, including but not limited to:

1. Sales,

2. Transportation volumes and revenues by rate schedule to non-
utility generation facilities.

(e) The filing shall be made to the Cogeneration Center, New
Jersey Division of Energy Planning and Conservation, State Depart-
ment of Commerce and Economic Development, 101 Commerce
Street, Newark, New Jersey 07102.

PNAL AW -
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12A:50-1.5 Notification of intent to cease non-utility generation
The owner/operator shall notify the Division as soon as prac-
ticable of its date to cease operation of its non-utility generation.

LAW AND PUBLIC SAFETY

NEW JERSEY RACING COMMISSION

The following proposals are authorized by Charles K. Bradley, Deputy
Director, New Jersey Racing Commission.
Submit comments by January 20, 1988 to:
Charles K. Bradley, Deputy Director
New Jersey Racing Commission
Justice Complex
CN 088
Trenton, New Jersey 08625

(a)

Thoroughbred Rule
Trifecta

Proposed Amendment: N.J.A.C. 13:70-29.53.

Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1987-523.

The agency proposal follows:

Summary
The proposed amendment will allow the track associations to conduct
trifecta wagering when there are seven horses entered instead of the
present limitations of nine horses for the conduct of trifecta wagering.

Social Impact

The proposed amendment will allow the track associations the flexibili-
ty of conducting trifecta wagering when they have at least seven horses
entered in races. The proposed amendment allows the track associations
to provide the betting public with better quality fields for trifecta wager-
ing. The competition for quality horses throughout the United States is
very acute, and it is difficult for the track associations to have large fields
of high quality horses in competition. This amendment would have a
positive impact on the wagering public by permitting the racing associa-
tions to schedule more diversified races as trifecta wagering events.

Economic Impact

The economic impact of the proposed amendment is a positive one
for the track associations and the competing horsemen. The scratching
of horses before wagering begins on trifecta races sometimes prevents the
track associations from conducting trifecta wagering, since the present
rule mandates that there must be at least nine entries. In these cases, the
tracks must conduct exacta wagering which has a different pari-mutue)
take-out than trifecta wagering, which results in lost revenues to the track
associations and to the competing horsemen in the form of purses.

Regulatory Flexibility Statement
The track associations regulated by this rule employ more than one
hundred employees; therefore, the rule does not apply to small businesses
and a regulatory flexibility analysis is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

13:70-29.53  Trifecta

(ay (No change.)

(b) Trifecta tickets shall be sold in not less than $2.00 denomina-
tions and only from machines capable of issuing three numbers.
Nothing in this section shall preclude any permit-holders from the
sale of combination trifecta tickets in the amount of [46.00] $6.00.

(¢) Races in which trifecta pools shall be conducted shall be ap-
proved by the [c]Commission and shall be clearly designated in the
program.

(d)-(g) (No change.)

(h) Where a field in a trifecta race [in thoroughbred racing] is less
than [nine] seven at wagering time [or where a field in a trifecta race
in harness racing is two or more horses short of filling the available
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positions of the starting gate at wagering time,] said race will be run
as an exacta. A late scratch after wagering starts will not affect the
trifecta.

(i) (No change.)

(b)
Harness Rule
Trifecta

Proposed Amendment: N.J.A.C. 13:71-27.50.

Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1987-522.

The agency proposal follows:

Summary

The proposed amendment will allow the track associations to conduct
trifecta wagering when there are seven entries in races. The present rule
provides for cancellation of trifecta wagering when there are two or more
horses short of filling the available positions of the starting gate at
wagering time. This amendment will allow for uniformity since the start-
ing gate at a mile track has ten positions and the starting gate at a half-
mile track only has eight positions.

Social Impact

The proposed amendment will allow the track associations the flexibili-
ty of conducting trifecta wagering when they have at least seven horses
entered in races. The proposed amendment allows the track associations
to provide the betting public with better quality fields for trifecta wager-
ing. The competition for quality horses throughout the United States is
very acute, and it is difficult for the track associations to have large fields
of high quality horses in competition. This amendment would have a
positive impact on the wagering public by permitting the racing associa-
tions to schedule more diversified races as trifecta wagering events.

Economic Impact

The economic impact of the proposed amendment is a positive one
for the track associations and the competing horsemen. The scratching
of horses before wagering begins on trifecta races sometimes necessitates
the track associations from conducting trifecta wagering since the present
rule mandates that there must be at least nine entries. In these cases, the
tracks must conduct exacta wagering which has a different pari-mutuel
take-out than trifecta wagering which results in lost revenues to the track
associations and to the competing horsemen in the form of purses.

Regulatory Flexibility Statement
The track associations regulated by this rule employ more than one
hundred employees; therefore, the rule does not apply to small businesses
and a regulatory flexibility analysis is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

13:71-27.50 Trifecta

(a)-(g) (No change.)

(h) Where a field in a trifecta race [in thoroughbred racing] is less
than [nine] seven at wagering time, [or where a field in a trifecta race
in harness racing is two or more horses short of filling the available
positions of the starting gate at wagering time,] said race will be run
as an exacta. A late scratch after wagering starts will not affect the
trifecta.

(1) (No change.)
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TREASURY-GENERAL
(a)

DIVISION OF PENSIONS

Public Employees’ Retirement System
interfund Transfers

Proposed Amendment: N.J.A.C. 17:2-7 .1

Authorized By: Janice Nelson, Secretary, Public Employees’
Retirement System.

Authority: N.J.S.A. 45:15A-17.

Proposal Number: PRN 1987-511.

Submit comments by January 20, 1988 to:
Peter J. Gorman, Esq.
Administrative Practice Officer
Division of Pensions
20 West Front Street
CN 295
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment will permit members of the retirement sys-
tem for service prior to the date of enrollment in the Public Employees’
Retirement System (PERS) to transfer the credit to PERS at any time.
At present, such transfers must be done at the time of enrollment in PERS
and a transfer cannot be made by a person who has been granted a
deferred retirement in the other system. This amendment will permit
transfers in cases of deferred retirement and at any time after enrollment
in PERS, provided that the person did not continue to earn service credit
in the other system after enrollment in PERS. For persons who make
the transfers at the time of enrollment in PERS, their contribution rate
will be based upon their age at the time of enrollment in the other system,
subject to commutation in cases of deferred retirement. The contribution
rate for persons who do not make timely transfers will be based upon
their age at the time of enrollment in PERS.

Social Impact
The proposed amendment will benefit the members of PERS and the
other State-administered retirement systems because it liberalizes the rules
concerning transfers of service credit among the systems.

Economic Impact
No economic impact on the retirement system or its beneficiaries is
anticipated from the adoption of this proposal since the amendment
simply concerns transfers of service credit.

Regulatory Flexibility Statement
The rules of the Public Employees’ Retirement System affect only
public employers and employees. Thus, this proposed amendment will
not have any effect upon small businesses or private industry in general.
A regulatory flexibility analysis is therefore not required.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]).

17:2-7.1 Interfund transfers; State-administered retirement systems

(a) The system will transfer membership to any State-administered
retirement system as follows:

1.-4. (No change.)

5. This procedure would not apply where a member [does not
make a timely transfer in accordance with N.J.S.A. 43:2-] et seq. or
who has been granted a deferred retirement allowance by the present
system] has credit in the present system for service after the date of
enrollment in the new system.

6. (No change.)

(b)-(c) (No change.)

(d) [The] A member who makes a timely transfer in accordance with
N.J.S.A. 43:2-1 et seq. will contribute to the new system at a rate
based on his or her age at the time of enrollment in the present system
and no refund of pension contributions will be made except for those
contributions made by veterans covering service prior to January |,
1955, where applicable. The contribution rate for a member granted
a deferred retirement in the present system who makes a timely transfer
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at the time of enrollment in the new system will be determined in
accordance with the rules concerning enrollment after deferred retire-
ment in the new system. A member who does not make a timely transfer
will contribute to the new system at a rate based on his or her age
at the time of enrollment in the new system.

OTHER AGENCIES
(b)

HACKENSACK MEADOWLANDS DEVELOPMENT
COMMISSION

District Zoning Regulations

Proposed Amendments: N.J.A.C. 19:4-4.35, 4.39,
and 4.41

Authorized By: Anthony Scardino, Executive Director,
Hackensack Meadowlands Development Commission.
Authority: N.J.S.A. 13:17-1 et seq., specifically 13:17-6(i).
Proposal Number: PRN 1987-517.
A public hearing concerning this rule will be held on January 7, 1988
at 10:00 A.M. at:
Hackensack Meadowlands Development Commission
One DeKorte Park Plaza
Lyndhurst, New Jersey 07071

Submit comments by January 20, 1988 to:
Thomas R. Marturano, Acting Chief Engineer
Hackensack Meadowlands Development Commission
One DeKorte Park Plaza
Lyndhurst, New Jersey 07071

The agency proposal follows:

Summary
The proposed amendments to the Hackensack Meadowlands District
Zoning Regulations would allow residential development as another per-
mitted use in the Waterfront Recreation zones.

Social [mpact
The provision for residential development in the Waterfront Recreation
zones would create new areas for housing in the Meadowlands District.
Housing vacancies are very low in the vicinity of the Meadowlands and
the need for housing, especially affordable housing, is great. The proposed
amendments would provide the opportunity for additional housing areas
in the District.

Economic Impact
The proposed amendments are consistent and compatible with other
housing developments and uses along the Hackensack River. Based on
a fiscal impact study, a maximum density of 15 dwelling units to the acre
was selected to provide the communities of the District with the most
equitable economic benefits overall.

Regulatory Flexibility Statement

The effect of this proposal would be to increase the permitted uses in
the Waterfront Recreation zone of the Meadowlands District to allow
residential development. The proposal will have no impact on small
businesses, therefore no regulatory flexibility analysis is required. The
zoning change will affect the property owners in a beneficial manner in
that it increases the potential use of the affected properties. No re-
cordkeeping or bookkeeping is required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

19:4-4.35 Waterfront recreation zone; required marina and other
pemitted uses ‘

(a)-(b) (No change.)

(c) When included with a marina meeting the minimum require-
ments set forth in (a) above, the following uses shall be permitted:

1.-4. (No change.)

5. Residential development: any type of structure containing dwelling
units may be built except single family houses, duplexes and two-family
houses.
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19:4-4.39 Waterfront recreation zone; bulk regulations
(a) The bulk regulations in the waterfront recreation zone are:
1.-5. (No change.)
6. Maximum gross density of 15 dwelling units per acre of which
50 percent shall be in townhouse or other low-rise development.

19:4-4.41 Waterfront recreation zone; environmental performance
standards
(a) All uses in the waterfront recreation zone shall comply with
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the following environmental performance standard categories of
Subchapter 6:

1.-2. (No change.)

3. Residential development: all category “A’ environmental per-
formance standards shall apply;

4.[3.] (No change in text.)

5.[4.] (No change in text.)

(CITE 19 N.J.R. 2387)
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ADOPTIONS

RULE ADOPTIONS

ADMINISTRATIVE LAW
(a)

OFFICE OF ADMINISTRATIVE LAW

Uniform Administrative Procedure Rules
Transmission of Contested Cases to OAL

Adopted Amendment: N.J.A.C. 1:1-8.2

Proposed: October 5, 1987 at 19 N.J.R. 1761(a).

Adopted: November 19, 1987 by Ronald I. Parker, Acting
Director, Office of Administrative Law.

Filed: November 23, 1987 as R.1987 d.519, without change.

Authority: N.J.S.A. 52:14f-5(e); (f) and (g).

Effective Date: December 21, 1987.
Expiration Date: May 4, 1992.

Summary of Public Comments and Agency Responses:

The OAL received only one comment, which was from the Department
of Personnel and which supported the proposed amendment. Therefore,
the proposal is being adopted without change.

Full text of the adoption follows.

1:1-8.2 Transmission of contested cases to the Office of
Administrative Law

(a)-(c) (No change.)

(d) If there was a previous hearing in a matter which upon appeal
is subject to de novo review, the agency shall not transmit the record
of the previous hearing to the Office of Administrative Law.

(e) (No change in text.)

(f) (No change in text.)

(b)
OFFICE OF ADMINISTRATIVE LAW

Uniform Administrative Procedure Rules
Sanctions: Failure to appear; Failure to comply with
Orders or Chapter Requirements

Adopted Amendment: N.J.A.C. 1:1-14.4

Proposed: September 8§, 1987 at 19 N.J.R. 1591(b).

Adopted: November 20, 1987 by Ronald I. Parker, Acting
Director, Office of Administrative Law,

Filed: November 23, 1987 as R.1987 d.506, with substantive and
technical changes not requiring additional notice and comment
(see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 52:14F-5(e), (f) and (g).

Effective Date: December 21, 1987.
Expiration Date: May 4, 1992,

Summary of Public Comments and Agency Responses:

The OAL received comments from the Department of Personnel and
the Attorney General’s office. Both were concerned about how the rule
would be applied and under what circumstances the judge would take
proofs. The OAL has assured both commenters that the proposed amend-
ment was not intended to change existing practice at OAL hearings;
rather, the change was meant to clarify that proofs may be taken only
in the few limited situations where they had been taken before the recent
adoption of the revised Uniform Administrative Procedure Rules
(N.J.A.C. L:l et seq.). No change in practice was intended by the
proposal.

The Attorney General’s office was particularly concerned that proofs
might be required in cases where an agency could have taken action but
for a hearing request. The Attorney General’s position was that proofs
should not be required when the person who requested that hearing then
fails to appear. Currently, this is the practice and it will continue. To
make certain that the OAL did not mislead litigants by overly emphasiz-

(CITE 19 N.J.R. 2388)

ing the possible need for taking proofs in failure to appear situations,
the OAL has decided to eliminate from the adoption the sentence specifi-
cally referring to proofs. The rule will therefore indicate only that the
judge may dismiss the matter or grant the request relief after ten days
if the judge does not receive an explanation for the nonappearance. Thus,
the OAL adoption is merely intended to clarify that the judge may, in
those limited and rare occasions when the case or circumstances so
warrant, direct the party who is present at the hearing to present some
proofs. The adoption is not an invitation to require proofs when such
is neither warranted nor necessary. As is currently the practice when
proofs are taken, the judge will ensure that the parties who are present
are not caused unnecessary expense and inconvenience. Proofs when
necessary will continue to be taken in the least burdensome manner
possible. For example, if the pleadings contain a verified complaint,
testimony may not be necessary. If testimony is required, it will be taken
summarily, as quickly as possible.

Full text of the adoption follows (deletions from proposal shown
in brackets with asterisks *[thus]*).

1:1-14.4 Sanctions: failure to appear; failure to comply with orders
or requirements of this chapter

(a) If a party or representative fails to appear at any proceeding
scheduled by the Clerk or judge, the judge shall hold the matter for
10 days before taking any action. If the judge does not receive an
explanation for the nonappearance within 10 days, the judge may
dismiss the matter or grant the requested relief. *[The judge may,
in his or her discretion, require proofs in support of the proposed
action prior to dismissing the matter or granting the requested re-
lief.]* The initial decision shall note that the dismissal or relief is
granted because the party failed to appear. If the nonappearing party
submits an explanation in writing, a copy must be served on all other
parties and the other parties shall be given an opportunity to respond.

1.-2. (No change.)

(b)-(c) (No change.)

COMMUNITY AFFAIRS
(c)

DIVISION OF HOUSING AND DEVELOPMENT

Relocation Assistance
Lawful Occupancy and Eligibility

Adopted Amendments: N.J.A.C. 5:11-1.2 and 2.1

Proposed: September 8, 1987 at 19 N.J.R. 1596(a).

Adopted: November 12, 1987 by Leonard S. Coleman, Jr.,
Commissioner, Department of Community Affairs.

Filed: November 19, 1987 as R.1987 d.518, with substantive
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 20:4-10 and 52:31B-10.

Effective Date: December 21, 1987.
Expiration Date: March 1, 1989.

Summary of Public Comments and Agency Responses:

A comment was received from Legal Services of New Jersey which
made the following recommendations:

1. That “lawful occupant™ be defined as “a person whose occupancy
of a dwelling unit or property is recognized by the owner or the owner’s
predecessors and is not the result of a trespass or unauthorized sublease
or agreement. Where there has been no prosecution under N.J.S.A.
20:4-4.1, an occupancy shall be presumed lawful for purpose of relocation
benefits unless it is established by agreement or by administrative hearing
that the code violation was primarily attributable to the conduct of the
tenant.”

2. That proposed rule N.J.A.C. 5:11-2.1(d) be amended by addition
of the following language: “‘unless that person did not know of the
violation at the time it was created, or the tenancy was commenced,
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whichever occurred later, the conduct was approved or acquiesced in by
the owner or the municipality or its agents or the conduct was legally
required or constitutionally protected.”

3. That N.J.A.C. 5:11-2.1(b), which was not proposed to be amended,
be amended to eliminate the provision denying relocation benefits to
persons displaced under an imminent hazard vacate order issued pursuant
to the State Uniform Construction Code Act.

The Department believes that the text as proposed clearly encompasses
the requirements, set forth in Haddock et al v. Department of Community
Development, A-1908-85T1, that *‘the occupancy must be lawful in the
sense that it is not the result of a trespass or unauthorized sublease, but
one recognized by the owner; and the Code violation must be one not
primarily caused by the occupant’s own conduct but by factors for which
the landlord is liable under N.J.S.A. 20:4-4.1.”” For purposes of clari-
fication, additional language from the decision is being added to N.J.A.C.
5:11-2.1(d). However, the rules are not being so amended as to go beyond
the decision, since the stated purpose of the amendment was to conform
the rules to the decision.

With regard to the comment that the prohibition on State-funded
relocation assistance for persons displaced by imminent hazard vacate
orders under the State Uniform Construction Code ought to be repealed,
the Department points out that P.L. 1981, c.491 provides for optional
municipal relocation assistance, without State reimbursement unless
otherwise provided in the annual appropriations act, for a tenant in a
dwelling of two or more units as a result of “fire or other emergency”
when the official having jurisdiction finds the dwelling to be un-
inhabitable. The Department considers a structural defect that is so
hazardous as to necessitate a vacate order to be within the meaning of
“other emergency” as used in P.L. 1981, c.491.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus®*).

5:11-1.2  Definitions
The following words and terms when used in this chapter shall have
the following meanings, unless the context clearly indicates otherwise.

**Lawful occupant” means a person whose occupancy of a dwelling
unit or property is recognized by the owner and is not the result of
a trespass or unauthorized sublease or assignment.

5:11-2.1 Building, housing and health code enforcement

(a)-(b) (No change.)

(c) An owner-occupant who is displaced by health, building or
housing code enforcement shall be entitled to the benefits applicable
to tenants only.

(d) No person displaced by code enforcement shall be eligible for
benefits if the code violation which resulted in displacement was
primarily caused by that person’s own conduct *and not by factors
for which the owner is liable under N.J.A.C. 20:4-4.1.

1. In the event that there has been no prosecution of the owner under
N.J.S.A. 20:4-4.1, a displaced lawful occupant shall be presumed to
be eligible for relocation benefits unless it is established by agreement
or by administrative hearing that the code violation was primarily
attributable to conduct of the displaced person.*

(a)
DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Asbestos Hazard Abatement Subcode

Adopted Amendments: N.J.A.C. 5:23-8.1 through
8.8, 8.10 through 8.13, 8.15 through 8.18, 8.21

Proposed: June 1, 1987 at 19 N.J.R. 902(a).

Adopted: November 23, 1987 by Leonard S. Coleman, Jr,,
Commissioner, Department of Community Affairs.

Filed: November 24, 1987 as R. 1987 d.525, with technical changes
not requiring additional public notice and comment (see
N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 52:27D-124.

Effective Date: December 21, 1987.

Expiration Date: April 1, 1988.
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Summary of Public Comments and Agency Responses:

The Department received one letter commenting on this proposal. The
commentor recommended that the statement that these regulations are
not intended to conflict with or impede the regulations of the Occupa-
tional Safety and Health Administration be expanded to include the
Asbestos Subchapter of the New Jersey Safety and Health Standards for
Public Employees. This has been incorporated into N.J.A.C. 5:23-8.1(¢).

State-managed buildings were reinstated into the scope of the regu-
lations at the request of Mr. Bill Tipton of the Department of Treasury
who manages these buildings. N.J.A.C. 5:23-8.1(c), 8.2, 8.3(a)l.i.

Several changes were instituted by the Department to streamline the
operation of this system. A change in N.J.A.C. 5:23-8.5(a)], further
defines the information that must be provided when a request for an
occupancy variance is submitted to the Department. Another change in
N.J.A.C. 5:23-8.15(a), requires the Asbestos Safety Technician (AST) to
notify the Department whenever the AST changes employers. A third
change, in N.J.A.C. 5:23-8.11(b)3., clarifies the point at which general
employees can remove books, equipment, etc. from an area proposed for
an Asbestos Hazard Abatement Project. A fourth change, in N.J.A.C.
5:23-8.10(b)!., requires the doors of a decontamination unit and airlock
system to have a minimum width of four feet. Since this requirement is
met routinely it will have a minimum effect on contractors.

Most of the other changes from the proposed amendments are adminis-
trative in nature. Many Asbestos Safety Control Monitor (A.S.C.M.)
firms, in a meeting between the Department and these firms, verbally
expressed difficulty with meeting the designated time periods for sub-
mission of final reports, etc. In most cases the Department lengthened
the allowable time periods for these administrative requirements.

Other changes in the proposal were made to clarify the intent and
language of the rules.

The following is a detailed description of these changes in the proposal.

N.J.A.C. 5:23-8.1(c)|. The Department further clarified the intent of
this paragraph to prevent any misinterpretation which could result in
possibly contaminating a day care center, nursery or educational facility.

N.J.A.C. 5:23-8.1(c)2. The Department included common areas in
State-leased buildings that would ‘be included in the scope of these rules
because State employees would normally transverse these areas and/or
these areas contain mechanical equipment that services areas under the
jurisdiction of these rules.

N.J.A.C. 5:23-8.2. The Department further clarified the following defi-
nitions: “‘Airlock”, “Minor asbestos hazard abatement job™ and *‘State
facility™.

N.J.A.C. 5:23-8.4(b). The Department removed the time designation
of two days for the maintenance/custodial /worker training course since
the length of this course can be changed by a directive of the Department.

N.J.A.C. 5:23-8.5(a)1. The Department further defined the information
that must be provided when a request for an occupancy variance is
submitted to the Department. The Department of Health, which must
also approve this variance, would ask for this information during a review
of the variance request. This resulted in a 2 or 3 week delay in the variance
procedures. The Department now requests this information with the
initial request so as to minimize this delay.

N.J.A.C. 5:23-8.6(b)3. The Department added this paragraph to ensure
that the Department receives proper notification whenever there is a
change in the Asbestos Safety Control Monitor, the licensed Asbestos
Contractor and/or the registered waste hauler on a project and to ensure
that the replacement firm is aware that it assumes all responsibilities for
the asbestos work to continue and that the preceding firm still bears
responsibility for its action.

N.J.A.C. 5:23-8.10(a)7. The Department deleted the use of waste
shower water as a wetting agent when it was pointed out by many ASCM
firms that this could cause the spread of germs because of the unsanitary
practices of some workers.

N.J.A.C. 5:23-8.10(b)l. The Department set a minimum width for
doors and a minimum distance between sets of flaps in the decontamina-
tion chamber at the request of the ASCM firms to make it easier to
enforce. Since this requirement is met routinely it will have a minimum
effect on contractors.

N.J.A.C. 5:23-8.10(c)2. The Department further, as the result of dis-
cussions with ASCM firms, clarified the point at which general employees
can remove books, equipment etc. from an area proposed for an Asbestos
Hazard Abatement Project.

N.J.A.C. 5:23-8.10(d)2 and 3. The Department reverted to the rule as
it previously existed, deleting proposed additional requirements for isola-
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tion and barrier construction which it determined should not be included
in the rule.

NJ.A.C. 5:23-8:11(b)3. The Department further delineated who should
remove furniture and moveable equipment from a proposed work area
in order to remove any misinterpretation of this requirement in the field.

N.J.A.C. 5:23-8.15(a). The Department imposed the requirement that
the Asbestos Safety Technician (AST) inform the Department who his
employer is at the time he applies for certification and within 10 days
of any change of employment. This will aid the Department in performing
the Quality Assurance Program.

N.J.A.C. 5:23-8.15(g)2. The Department added the use of leaf blowers
along with the criteria for their use in simulating normal occupancy. This
was added at the request of the Department of Health. Since this has
been routinely practiced in the field it will not have a significant effect
on any of the parties involved with asbestos abatement.

N.J.A.C. 5:23-8.16(b). The Department clarified this subsection by
limiting it to buildings and structures that are subject to this subchapter.
It further allowed the waiver of a health assessment.

The following administrative changes were made as the result of a
meeting between the Department and ASCM firms.

N.J.A.C. 5:23-8.17(c)l.i. Since the ASCM, in most cases, does not
obtain the permit, the requirement for the ASCM to provide a copy of
the permit and application has been deleted. In its place the ASCM firm
is required to provide the Department with a copy of the plan release
and any variation request submitted to the administrative authority
having jurisdiction.

N.J.A.C. 5:23-8.17(c)1.ii. The time allowed for notification of personnel
changes has been lengthened from 10 days to 30 days.

N.J.A.C. 5:23-8.17(c)3.ii. This reaffirms the time requirement in
N.J.A.C. 5:23-8.17(c)l.i. for the submission of the plan release to the
Department.

N.J.A.C. §5:23-8.17(c)3.xiii. The Department clarified the rule requiring
the ASCM firm to maintain additional documentation and certification.

N.J.A.C. 5:23-8.17(c)3.xv. The Department lengthened the time allow-
ance for the submission of the final report from 20 days to 30 days.

N.J.A.C. 5:23-8.17(h}!. and 2. The Department determined that monies
obtained from the preparation of plans and specifications are not to be
included in the calculation of the Quarterly Fees for the ASCM firms.

N.J.A.C. 5:23-8.18(d)3. and 5. The Department clarified the require-
ments for an Asbestos Safety Technician (AST).

N.J.A.C. 5:23-8.21(e). The Department clarified that the asbestos safety
control monitor may require air monitoring samples and final samples
for a small asbestos abatement job, consistent with N.J.A.C. 5:23-8.11.

Full text of the adoption follows (additions to proposal indicated
in bold face with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*).

5:23-8.1 Title; scope; intent

(a) This part of the regulations, adopted pursuant to c.217, P.L.
1975, the Uniform Construction Code Act (N.J.S.A. 52:27D-119 et
seq.) and entitled Asbestos Hazard Abatement Subcode shall be
known and may be cited throughout the regulations as N.J.A.C.
5:23-8 and when referred to in this subchapter, may be cited as ‘“‘this
subchapter.”

1. In addition, the New Jersey Departments of Health and Labor
have jointly adopted regulations pursuant to ¢.217, P.L. 1984, the
Asbestos Control and Licensing Act (N.J.S.A. 34:5A-32 et seq.) and
are cited as N.J.A.C. 8:60, and N.J.A.C. 12:120, respectively. These
regulations provide for: a standardized training course for all
asbestos workers; licensing of asbestos removal contractors; and issu-
ing work-permits for asbestos removal workers.

i. Copies of N.J.A.C. 8:60 may be obtained from the New Jersey
Department of Health, Asbestos Control Program, Division of Oc-
cupational and Environmental Health, CN 360, Trenton, New Jersey
08625-0360.

ii. (No change).

2. The New Jersey Department of Environmental Protection has
authority to enforce regulations regarding the transport and disposal
of asbestos-containing materials pursuant to N.J.S.A. 13:1D9,
13:1E-1 et seq. and are cited as N.J.A.C. 7:26-1 et seq.

i. Copies of N.JLA.C. 7:26 may be obtained from the New Jersey
Department of Environmental Protection, Division of Hazardous
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Waste Management, Twin Rivers Professional Bldg., East Windsor,
New Jersey 08520.

(b) (No change.)

(c) This subchapter, which pertains to Educational Facilities as
defined in N.J.A.C. 5:23-8.2, all State-owned*, State-managed* and
State-leased buildings, and all county and municipal facilities as
defined in N.J.A.C. 5:23-8.2 shall control matters relating to: con-
struction permits for asbestos abatement; fees; licenses; certification;
work permits; reports required; documentation; inspections by the
asbestos safety technician; air monitoring; enforcement
responsibilities; and remedies and enforcement.

1. Any private or public building which houses a day care center,
nursery or educational facility shall be under the jurisdiction of this
subchapter when an asbestos hazard abatement job takes place within
the building or any part of the building *regardless of the remoteness
of the facility or its size relative to the building*. A small or large
asbestos hazard abatement job shall have a construction permit from
the administrative authority having jurisdiction.

*2. All common areas in a State-leased building such as but not
limited to building entrances and lobbies, rest rooms, cafeterias,
hallways, stairwells, and elevators where employees from the State-
leased portion of the building may normally transverse and all areas
with mechanical equipment that serve the State-leased areas shall be
under the jurisdiction of this subchapter when an asbestos hazard abate-
ment job takes place within the building or any part of the building.*

(d) Until further action is taken, this Subcode remains advisory
for all other buildings and structures in the State.

(e) This subchapter seeks to provide and ensure public safety,
health, and welfare insofar as they are affected by asbestos and
asbestos-containing materials. It is not intended to, nor shall it be
construed to, conflict with or impede the operation of the asbestos
work standards issued by the Occupational Safety and Health Ad-
ministration, 29 CFR Section 1910.1001 et seq. *and N.J.A.C.
12:100-12, the Asbestos Subchapter of the New Jersey Safety and
Health Standards for Public Employees, N.J.A.C. 12:100 et seq.* The
purpose of this subchapter is to assure that work is performed in
a safe manner as a pre-condition to the issuance of a certificate of
occupancy.

I.-3. (No change.)

5:23-8.2 Definitions

The following words, terms and abbreviations when used in this
subchapter shall have the following meanings unless the context
clearly indicates otherwise.

*Airlock™ means a serial arrangement of rooms *whose doors are*
spaced a minimum of four feet apart so as to permit ingress or egress
through one room without interfering with the next and constructed
in such a manner as to prevent or restrict the free flow of air in either
direction.

**Air pressure differential’* means air pressure lower than surround-
ing areas, generally caused by exhausting air from a sealed space
(work area).

“Asbestos” means a general term used to describe a group of
naturally occurring hydrated mineral silicates. The asbestiform var-
ieties include chrysotile (serpentine); crocidolite (riebeckite); amosite
(cummingtonitegrunerite).

*“Asbestos-containing material'’ means any material which con-
tains more than one percent asbestos by weight.

“Asbestos Safety Control Monitor"” means a business entity
authorized pursuant to N.J.A.C. 5:23-8 to ensure compliance with
the Asbestos Hazard Abatement Subcode.

**Asbestos Safety Technician™ means a person certified by the New
Jersey Department of Community Affairs, hired by the asbestos
safety control monitor who continuously monitors and inspects the
asbestos abatement work pursuant to this subchapter. This person
shall be required to be on the job site during the time the asbestos
abatement work is taking place and perform all duties and
responsibilities established by these regulations.

“Construction permit for asbestos abatement’ means required of-
ficial approval to commence any asbestos hazard abatement job. This
permit is issued by the administrative authority having jurisdiction.
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“Contractor” means the Asbestos Removal Contractor licensed by
the New Jersey Department of Labor.

“County facility” means all buildings and structures, or parts
thereof, which are under the ownership or control of a county. This
includes, but is not limited to, administration offices, court houses,
sheriff offices, welfare offices, maintenance facilities and garages.

“Decontamination unit” means serial arrangement of rooms or
spaces for the purpose of separating the work site from the building
environment upon entering the work site and for the cleaning of
persons, equipment, and contained waste prior to returning to the
clean environment.

“Demolition” means the actual destruction and removal of a build-
ing, or part of a building, without intent to renovate, repair, or
replace. If it is later decided to retain the building, or part of the
building for further use, the project shall not be considered demo-
lition and the criteria for re-entry shall be .010 fibers/cc.

*“Educational facility” means all buildings and structures, or parts
thereof, (both public and private) which are under the ownership or
control of an educational institution and which are used for student
residences, educational purposes or learning experiences, dining fa-
cilities, libraries, or support facilities. Educational institutions include
schools, colleges, universities, academies, child day care centers and
nurseries.

“Employee’ means an asbestos abatement worker having a valid
work permit, issued by the New Jersey Department of Labor and
employed by the contractor.

“Encapsulation”™ means treatment of asbestos-containing ma-
terials, generally ceilings, using a liquid to bond or seal the surface
to minimize the potential for fiber release.

“Enclosure” means an impermeable barrier (made of wood, metal,
etc.) placed around asbestos-containing material.

“Engineering controls” means all methods used to maintain low
work site fiber counts, including air management and barriers to
assure public safety.

“Friable” means any material applied to ceilings, wall, piping, duct
work, etc., which when dry may be crumbled, pulverized, or reduced
to a powder by moderate hand pressure.

“Glove bag” means a plastic bag especially designed to contain
sections of pipe for the purpose of removing short lengths of damaged
asbestos materials without releasing fibers into the air.

“HEPA” means High Efficiency Particulate Absolute filter,
capable of filter efficiency of 99.97 percent down to 0.3 um (microns).

““Large asbestos hazard abatement job” means asbestos-containing
materials which involves the removal, enclosure, or encapsulation
within one year of 160 square feet or more of asbestos-containing
material used on an equipment, wall, or ceiling area; or involves the
removal or encapsulation, using a liquid material applied by a press-
urized spray, within one year of 260 linear feet or more of asbestos-
containing material on covered piping.

“Minor asbestos hazard abatement job™ means corrective action
using recommended work practices to minimize the likelihood of
fiber release from small damaged areas of asbestos ceilings, pipe and
boiler insulation which involves the removal, repair, encapsulation
or enclosure of 25 square feet or less of asbestos-containing material
used on an equipment, wall or ceiling area; or involves the removal
or encapsulation, using a liquid material applied by a pressurized
spray, of 10 linear feet or less of asbestos-containing material on
covered piping within one year *from the start of the initial abatement
work*. The repair, enclosure and encapsulation by methods other
than pressurized spray of any amount of asbestos-containing ma-
terial, used to cover piping, shall also be a minor asbestos hazard
abatement job.

“Municipal facility” means all buildings and structures, or parts
thereof, which are under the ownership or control of a municipality.
This includes, but is not limited to, city halls, police stations, fire
houses, welfare offices, maintenance facilities, and garages.

“Primary seal/critical barrier” means two layers of 6 mil poly-
ethylene sheeting that completely seals off the work area to prevent
the distribution of fibers to the surrounding area, such as the opening
between the top of a wall and the underside of ceiling construction,
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electrical outlets, nonremovable lights, HVAC systems, windows,
doorways, entranceways, ducts, grilles, grates, diffusers, wall clocks,
speaker grilles, floor drains, sink drains, etc.

“Privately owned buildings containing educational facilities”
means all buildings and structures, or parts thereof, which are under
the ownership or control of private parties, and which are used for
educational purposes or learning experiences. Educational facilities
include child day care centers, nurseries, laboratories, and schools.

“Sealant’ means a liquid or solution to be used as a binding agent
such as a diluted encapsulant or a water based paint, on dried
exposed surfaces from which asbestos containing material has been
removed. The color of the coat shall be separate and distinct from
the underlying substrate.

“Separation barrier”” means a constructed wall with no door that
separates the clean area from the work area having a fire rating, if
applicable, and shall not interfere with means of egress. Polyethylene
sheeting (minimum of 2 layers of 6 mil) shall be placed on the work
side of the barrier so that it completely seals off the work area to
prevent the distribution of fibers to the surrounding area.

“Small asbestos hazard abatement job” means asbestos-containing
materials which involves the removal, enclosure, or encapsulation
within one year of more than 25 and less than 160 square feet of
asbestos-containing material used on an equipment, wall or ceiling
area; or involves the removal or encapsulation, using a liquid material
applied by a pressurized spray, within one year of more than 10 and
less than 260 linear feet of asbestos-containing material on covered
piping.

“State facility” means all buildings and structures, or parts thereof,
which are owned*, managed* or leased by the State of New Jersey.

“um” means microns, or micrometers.

“Wet cleaning” means the process of eliminating asbestos con-
tamination from building surfaces and objects by using cloths, mops,
or other cleaning utensils which have been dampened with amended
water or a removal encapsulant and afterward thoroughly decon-
tamtnated or disposed of as asbestos contaminated waste.

“Work area’ means the area where asbestos related work or re-
moval operations are performed which is defined and/or isolated to
prevent the spread of asbestos dust, fibers or debris, and entry by
unauthorized personnel.

5:23-8.3 Enforcement: licensing; special technical services

(a) Except as is otherwise provided in 1 below, the provision of
this subchapter shall be enforced by municipal enforcing agencies
utilizing Asbestos Safety Control Monitors (the New Jersey Depart-
ment of Community Affairs, hereafter cited as the Department, if
applicable) and shall be administered and enforced uniformly
throughout the State. This subchapter shall be in addition to existing
regulations already adopted pursuant to the Uniform Construction
Code Act (P.L. 1975, ¢.217 as amended) and known as the Regu-
lations for the Uniform Construction Code (N.J.A.C. 5:23). This
subchapter contains administrative procedure for the inspection of
asbestos abatement work involving: removal; encapsulation:
enclosure; repair; renovation or demolition work which disturbs
asbestos *[in Educational Facilities]*.

I. Rules concerning exceptions are as follows:

i. State-owned*, State-managed* or State-leased buildings: The
Department utilizing asbestos safety control monitors shall be the
sole enforcing agency to administer and enforce the Asbestos Hazard
Abatement Subcode with respect to State-owned*, State-managed*
or State-leased buildings.

(b)-(c) (No change.)

5:23-8.4 Minor asbestos hazard abatement job

(a) Minor asbestos hazard abatement job, as defined in N.J.A.C.
5:23-8.2 involves asbestos abatement work which may be made
without application or notice to the administrative authority having
jurisdiction. Mechanical, electrical, plumbing or general construction
work which involves the incidental disturbance of less than 25 square
feet of asbestos-containing material used on an equipment, wall or
ceiling area, or less than 10 linear feet of asbestos-containing material
on covered piping shall be considered a minor asbestos hazard abate-
ment job.
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1. Exception: Although the enclosure of any amount of asbestos-
containing material used to cover pipe does not require a permit for
asbestos abatement pursuant to this subchapter it shall be considered
construction work. A construction permit, therefore, may be required
by the administrative authority having jurisdiction pursuant to
N.J.A.C. 5:23-2.

(b) *[Minor asbestos hazard abatement]* *This* work *in (a)
above* requires general isolation of the work area from the surround-
ing environment, proper clean-up procedures, and shall be conducted
by those who have successfully completed a *[two day]* mainten-
ance/custodial/worker training course approved by the New Jersey
Department of Health. Anyone who performs minor work must have
access to shower facilities after performing asbestos related work.

(¢) Specific records of each minor asbestos hazard abatement job
shall be kept on file at a central location by the owner of the facility
and shall be open for review and audit by the administrative authority
having jurisdiction and for public inspections during normal business
hours.

1. The information required shall be:

i. Exact locations of the worksite within the building;

ii. Type of abatement work conducted;

ili. Scope of work;

iv. Type of replacement material used (if applicable);

v. Date;

vi. Name(s) and address(es) of personnel; and

vii. Location of the disposal site.

2. A copy of this information shall be sent to the administrative
authority having jurisdiction each time a minor asbestos hazard
abatement job takes place.

5:23-8.5 Variations

(a) No variations from the requirements of this subchapter shall
be made except upon written approval from the administrative
authority having jurisdiction, after receiving approval in writing from
the asbestos safety control monitor firm, and shall be consistent with
N.J.A.C. 5:23-2.

1. Exception: When a building or part of a building is *required*
to be occupied during an asbestos hazard abatement project, a writ-
ten release shall be *requested from the department, and* obtained
by the authorized asbestos safety control monitor firm*.* *[from t]*
*T*he New Jersey Departments of Community Affairs and Health
(and New Jersey Department of Education for public school projects)
*shall review the application and approve or deny within 20 business
days from receipt of the application*. A copy of the plans and specifi-
cations must accompany the variation request from the authorized
asbestos safety control monitor firm to the department *along with
the number of intended occupants and their purpose, location within
the building and time of day the occupants will be in the building. A
variation for occupancy shall not be required for maintenance or secur-
ity personnel. In addition, a variation request for occupancy is not
required for a cleared area in a multi-phase project which has received
a Temporary Certificate of Occupancy from the administrative
authority having jurisdiction when such occupancy applies to contrac-
tors or related personnel involved with post abatement activity*.

(b) An application for a variation pursuant to this section shall
be filed in writing with the administrative authority having jurisdic-
tion and shall include specifically:

1.-3. (No change.)

4. A statement of feasible alternatives to the requirements of the
subcode which would adequately protect the health, safety and wel-
fare of the occupants or intended occupants and the public generally
and which would adequately prevent contamination of the environ-
ment. Plans describing any relevant aspects of the variation re-
quested, as pertaining to the layout of the work area, work
procedures, exit requirements, or safety, shall be submitted with the
statement of feasibility.

5:23-8.6 Construction permit for asbestos abatement

(a) (No change.)

(b) The application for a construction permit for asbestos abate-
ment shall be subject to the following:

1. (No change.)
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2. The application for a construction permit for asbestos abate-
ment shall be required to include the following:

i. (No change.)

ii. The asbestos hazard assessment prepared by the New Jersey
Department of Health, county or local department of health or a
private business entity authorized by the New Jersey Department of
Health, unless the requirement for an assessment has been waived;

ii-vii. (No change.)

*3. It shall be the responsibility of the owner or his agent to file
with the administrative authority having jurisdiction, in the event of any
change in (b) 2. i., iii. and vi. above. Such change shall be filed as an
amendment to the application and shall be forwarded to the department
as set forth in (f) below. The replacement firm shall assume all
responsibilities for the asbestos abatement work to continue, while the
preceding firm still bears responsibility for its action.*

(c) The issuance of a construction permit for asbestos abatement
shall be subject to the following:

[.-4. (No change.)

*[5. The Department of Community Affairs, Asbestos Hazard
Abatement Section, shall receive notification from the owner or his
agent by telephone within 24 hours of issuance of a construction
permit for asbestos abatement. Such notification shall include an
approximate starting date for the ashestos abatement project.}*

(d)-(e) (No change.)

(f) The owner or his agent shall notify the department in writ-
ing*[,]* within three business days of the issuance of the construction
permit for asbestos abatement*,* if the administrative authority is
a municipal enforcing agency and not the department. Such notice
shall be supplied in the form of a copy of the completed application
for a construction permit for asbestos abatement and a copy of the
permit.

1. Notification shall be sent to:

New Jersey Department of Community Affairs

Bureau of Construction Code Enforcement

Asbestos Hazard Abatement Section

CN 805

Trenton, New Jersey 08625-0805

(g) The owner or his agent shall notify the U.S. Environmental
Protection Agency in writing ten days prior to the start of the
asbestos abatement project.

I. Notification shall be sent to:

U.S. Environmental Protection Agency

Asbestos NESHAPs Contact

Air & Waste Management Division

USEPA

26 Federal Plaza

New York, New York 10007

5:23-8.7 Inspections, violations

(a) Pre-commencement inspections shall be conducted as follows:

1. (No change.)

2. The asbestos safety technician or another certified asbestos safe-
ty technician designated by the asbestos safety control monitor shall
ensure that:

i.-iii. (No change.)

iv. The contractor has a list of emergency telephone numbers at
the job site which shall include the Asebestos Safety Control Monitor
firm employed by the building owner and telephone numbers for fire,
police, emergency squad, local hospital and health officer, New Jer-
sey Department of Labor, New Jersey Department of Health and
New Jersey Department of Community Affairs.

3. (No change.)

(b)-(f) (No change.)

5:23-8.8 Certificate of occupancy; certificate of completion

(a) Certificate of occupancy requirements are as follows:

1. (No change.)

2. The application for a certificate of occupancy shall be in writing
and submitted in such form as the department may prescribe and
shall be accompanied by the required fee as provided for in this
subchapter.
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i. The application shall include the following:

(1)-(3) (No change.)

(4) Final air monitoring level of .010 fibers/cc or lower submitted
by the Asbestos Safety Control Monitor.

3. (No change.)

(b) Certificate of completion requirements are as follows:

1.-3. (No change.)

4. A certificate of completion shall be issued only if:

i.-iii. (No change.)

iv. Final air monitoring level of .010 fibers per cc or lower has
been attained.

5:23-8.10 Precautions and procedures during a large asbestos
abatement job

(a) Protective clothing and equipment for asbestos abatement shall
be subject to the following requirements:

1.-6. (No change.)

7. The contractor shall have available shower stalls and sufficient
plumbing for these showers including hot and cold running water
and sufficient hose length and drain systems or an acceptable alter-
nate such as a portable decontamination trailer with showers. Waste
shower water shall be *[recycled to be used as a wetting agent,]*
added to asbestos contaminated waste before disposal in an approved
landfill or solidified using an approved polymer to prevent leaks or
accidental spills within a facility or during transport for disposal to
an approved landfill;

8. (No change.)

9. The contractor shall have available air filtering equipment
capable of filtering asbestos fibers to 0.3 um at 99.97 percent efficien-
cy and of sufficient quantity and capacity to cause a complete air
change or total air filtration within the work area once every 1S
minutes to effectively reduce the work site fiber count;

10. Air shall flow into the work site through all openings, includ-
ing the decontamination chamber and waste exit ports, and any areas
in the work site where air leakage may occur. Air should exhaust
through the air pressure differential filtration unit by means of flex-
ible or solid duct leading outside the building. If air exhaust outside
the building is not feasible, the asbestos safety technician shall de-
termine where the exhaust shall be emitted outside the work area.
The air-filtering equipment should be positioned at a maximum dis-
tance from the decontamination chamber to maximize filtration of
airbourne fibers. Sufficient air shall be exhausted by HEPA filtered
vacuum cleaner or approved HEPA equipped vacuum truck or
HEPA equipped air filtration units when necessary to provide air
pressure differential. Air pressure differential filtration units shall be
in operation at all times.

11. No asbestos hazard abatement work including preparation can
be performed without having a certified asbestos safety technician
on the job site.

(b) Decontamination procedures are as follows:

L. The contractor shall provide an adequate decontamination unit
consisting of a serial arrangement of rooms or spaces adjoining the
work area or a decontamination trailer. Each airlock shall be clearly
identified and separated from the other by plastic crossover sheet
doors designed to minimize fiber and air transfer as people pass
between areas. A minimum of two layers of 6 mil plastic sheeting
shall be required for floors, walls, and the ceiling for on-site con-
structed decontamination units. Plastic crossover sheet doors shall
have at least three layers of 6 mil plastic sheetings and be weighted
so as to fall into place when people pass through the area. Decon-
tamination chamber doors shall be of sufficient height and width to
enable replacement of equipment that may fail and to safely stretcher
or carry an injured worker from the site without destruction of the
chamber or unnecessary risk to the integrity of the work area. *Such
doors must be at least four feet wide, and the distance between sets
of flaps must be at least four feet.*

2.-6. (No change.)

(c) Preliminary preparations in the work area shall be conducted
as follows:

1. (No change.)
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2. *Employees of the* *[The]* contractor *permitted pursuant to
N.J.LA.C. 8:60 and N.J.A.C. 12:120* or persons employed by the
building owner, who have successfully completed a *[two day]* main-
tenance/custodial /worker training course approved by the New Jer-
sey Department of Health, *unless the room and objects within it are
shown to be uncontaminated by asbestos in which case other employees
of the building owner or contractor may be used,* shall clean with wet
cloths and/or with HEPA vacuums as appropriate all items that can
be removed from the work area without disrupting the asbestos
material. This shall include furniture, equipment, drapes, and cur-
tains. The cloths used for cleaning shall be disposed of as asbestos
contaminated waste;

3. (No change.)

4. The contractor shall arrange for the shut down and seal off of
all lighting, heating, cooling, ventilating or other air handling sys-
tems;

5. (No change.)

(d) Isolation and barrier construction in the work area shall be
conducted as follows:

I. (No change.)

2. All vertical and horizontal surfaces except those of asbestos
containing materials shall be sealed with watertight polyethylene
plastic sheeting except as provided in (d) 3 below;*[. Staircases may
be covered with at least one layer of polyethylene. Double sided
carpet tape should be attached under the polyethylene on the top
of steps and non-slip treads attached to prevent slips and falls;]*

3. The only permissible exception to total enclosure shall be:

i.-ii. (No change.)

iii. Staircases.

4. (No change.)

(e) Initial activity in the work area shall be conducted in the
following order:

1.-6. (No change.)

7. As all existing ventilating systems in the work area are to be
sealed throughout the removal operation, an alternative system shall
be utilized. Install approved HEPA filtration units with filters in
place. HEPA filtration units shall be of sufficient number and ca-
pacity to ensure that total air volume is exchanged once every (5
minutes and shall be U.L. listed as to their air capacity.

8. When air pressure differential is required in order to reduce the
possible escape of contaminated air, this ventilating system shall be
installed and operating prior to commencement of asbestos abate-
ment.

(f) Sequence of asbestos removal activities shall be conducted as
follows:

|. The asbestos-containing material shall be sprayed with water
containing an additive to enhance penetration (amended water) or
removal encapsulant. All wetting agents shall be tested on a small
area before use to ensure effectiveness. A fine low-pressure spray of
this solution shall be applied to prevent fiber disturbance preceding
removal. The removal encapsulant*[,]* or amended water shall be
sprayed on as many times and as often as necessary to ensure that
the asbestos material is adequately wetted throughout (especially that
asbestos nearest the substrate) to prevent dust emission. No dry
removal of asbestos is allowable.

2. As a method of organizing the asbestos removal work, workers
shall begin working on the areas nearest to the decontamination unit
and work towards the HEPA filtration units.

3.-6. (No change.)

7. After completion of this removal phase (stripping), all surfaces
from which asbestos has been removed shall be scrubbed using nylon
or bristle brushes and wet sponged or cleaned by an equivalent
method to remove visible asbestos containing material. During this
work the surfaces being cleaned shall be kept wet using amended
water or a removal encapsulant. All disposable equipment shall be
packaged for disposal. Containers shall be washed with amended
water or a removal encapsulant and shall have all exterior particulate
matter removed prior to removal from the contaminated area.

8. (No change.)
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9. All free water (in contaminated areas) shall be retrieved and
added to asbestos-contaminated waste and/or placed in plastic lined
leak-tight drums and/or solidified with an acceptable polymer.

10. (No change.)

(g) final clean-up of the work area shall be conducted as follows
in the order listed:

1. The contractor shall first clean all surfaces in the work area
using a fine spray or mist of amended water or removal encapsulant
applied to all surfaces followed by the wet-wiping procedure using
disposable cloths. These cloths shall be disposed of or rinsed
thoroughly on a frequency sufficient to eliminate visible accumula-
tion of debris. Allow all surfaces to dry before re-entering the work
area and proceeding to step No. 2 below of this procedure.

1. (No change.)

2.-3. (No change.)

4. Wet clean with amended water or a removal encapsulant all
walls, floors, woodwork, ceilings, electric light fixtures and other
surfaces. Allow all surfaces to dry and repeat procedure. Cloths or
sponges used in the cleaning operation shall be disposed of as con-
taminated waste.

5.-6. (No change.)

7. Air monitoring results must indicate asbestos concentrations of
no more than .010 f/cc for every 10,000 square feet of floor space
contained by the critical barrier. These results must be achieved
before critical barrier removal and reconstruction activities may
begin. If the test results show asbestos fiber concentrations above the
acceptance criteia, then clean-up shall be repeated until compliance
is achieved by re-cleaning all surfaces using wet methods and operat-
ing all HPEA air filtration units to filter the air.

8.-10. (No change.)

5:23-8.11 Precautions and procedures during a small hazard
abatement job

(a) Small asbestos hazard abatement jobs shall be carried out
according to the following procedures which require that all asbestos
abatement work be performed by a licensed contractor and that the
employees have valid work permits issued by the New Jersey Depart-
ment of Labor. A construction permit shall be required. An asbestos
safety control monitor authorized by the New Jersey Department of
Community Affairs shall ensure compliance with the regulations
except air monitoring will not be required. However a final air sample
shall be taken to ensure that the asbestos fiber content of the air is
010 fibers/cc or lower for every 10,000 square feet of floor space
contained by the critical barrier.

1. Exception: The asbestos safety control monitor may require air
monitoring and the installation of a decontamination unit consisting
of a serial arrangement of rooms or spaces adjoining the work area
or a decontamination trailer when the type of asbestos abatement
work to be performed may involve a highly friable asbestos-contain-
ing material, or when the asbestos containing material contains a high
percentage of asbestos by weight, or when the asbestos containing
material becomes highly friable due to the asbestos abatement
procedure. If the owner or his agent believes that such measures are
not necessary, the owner or his agent may appeal the requirement
to the New Jersey Department of Community Affairs*[, New Jersey
Department of Health, county or local department of health or a
private business entity authorized by the New Jersey Department of
Health which performed the hazard assessmentj*.

(b) The following minimum level of precautions and procedures
shall be employed:

1.-2. (No change.)

3. Work areas where asbestos-containing materials will be dis-
turbed must be isolated from the surrounding environment. This
enclosure is extremely important where work is to be performed
adjacent to occupied areas. Furniture and movable equipment shall
be removed from the work area. *Proper cleaning of these items using
cloths wetted with amended water or removal encapsulant, and/or
HEPA vacuuming shall be performed by employees of the contractor
permitted under N.J.A.C. 8:60 and N.J.A.C. 12:120 or persons em-
ployed by the building owner, who have successfully completed a main-
tenance/custodial/worker training course approved by the New Jersey
Department of Health, unless the room and items within it are shown
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to be uncontaminated.* The work area shall then be sealed off from
the surrounding area with polyethylene sheeting having a thickness
of 6 mil. The material and building conditions involved in each job
need to be evaluated carefully to develop a proper enclosure;

4.-7. (No change.)

8. All gross contamination of people of their disposable clothing
shall be removed using a HEPA vacuum before leaving the work
area. The suits shall be discarded after cleaning up the work area
with the HEPA vacuum.

9.-14. (No change.)

(c)-(d). (No change.)

5:23-8.12 Asbestos encapsulation and enclosure

(a) Encapsulation constitutes spraying friable asbestos-containing
material with a liquid sealant (not including paint) that helps bind
the asbestos together with other material components to adhere it
firmly to the building structure.

1. The requirements of this section are set forth in order to prevent
the contamination of the building environment which may be caused
by improperly performed asbestos encapsulation work.

i. Encapsulation shall not be performed where:

(1)-(2) (No change.)

(3) The source of asbestos is highly accessible to building occu-
pants and damage to material is possible; :

(4)-(7) (No change.)

iv. Sealants considered for use in encapsulation shall first be tested
to ensure that the sealant is adequate for its intended use. A section
of the asbestos-containing material shall be evaluated following this
initial test application of the sealant to quantitatively determine the
sealant’s effectiveness in terms of penetrating and hardening the
asbestos-containing material, its toxicity, its flammability, its toler-
ance to disturbance or abuse, its solubility (dissolvability) in water,
its effects on the acoustical properties of the asbestos*-*containing
material, and its tolerance to top-covering paints. The United States
Environmental Protection Agency, Office of Toxic Substances, has
developed guidelines for the use of encapsulants on asbestos-contain-
ing materials which discuss advantages and disadvantages of en-
capsulation. The American Society of Testing and Materials (ASTM)
Committee E06.21.06E on Encapsulation of Building Materials has
developed a guidance document to assist in the selection of an en-
capsulant once a decision to encapsulate has been made. When a
choice of an encapsulant has been made, written justification of this
choice (based on the characteristics of the encapsulant, the asbestos-
containing material to be encapsulated, and the substrate surface
underneath the asbestos-containing material) shall be included in the
job specifications, and a copy of this justification shall be available
for review at the job site.

v.-vii. (No change.)

viil. Where encapsulants are sprayed on asbestos-containing ma-
terials:

(1) Low pressure airless spray shall be used. The airless spray gun
shall have an appropriately sized tip which shall be tested by briefly
spraying the encapsulant onto a surface from approximately 12
inches away. An appropriately sized tip will spray the encapsulant
in a fan approximately eight inches wide; it will also distribute the
encapsulant uniformly within the fan, giving even coverage.

(2) A suitable quantity of HEPA filtration units shall be used
during the encapsulation process which shall have sufficient capacity
to cause one complete air exchange every 30 minutes.

(3) At least three coats of the encapsulant shall be applied to the
surface of the asbestos-containing material. Each coat shall be ap-
plied in a two-step procedure. The first step is to apply a light mist
coat to moisten and seal any loose fibers and keep them from break-
ing away from the surface. This mist coat should *be* applied in three
or four quick passes with the gun held 18 to 24 inches from the
surface. After an area of 16 to 20 square feet has been given the mist
coat, a heavier coating is applied, using 8 or 10 passes with the gun
held 10 and 12 inches from the material. The gun should be kept
in constant motion to create a smooth and even coat. This two-step
application shall be considered one coat of encapsulant. Each subse-
quent coat shall be applied at a 90 degree angle to the direction of
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the preceding coat application, to ensure complete coverage of the
asbestos-containing material. When questions rise regarding drying
time, curing time, dilution, or use under different weather conditions,
the manufacturer’s recommendations and instructions shall be con-
sulted.

(4) All other preparation, decontamination, and work require-
ments and procedures used in encapsulation projects shall be the
same as those used in removal projects.

ix. Sealants used in encapsulation shall be flame resistant and meet
the flame spread and smoke generation requirements of N.J.A.C.
5:23-3 of the Uniform Construction Code.

(b) Enclosure constitutes construction of an air-tight barrier to
isolate a surface coated with asbestos-containing material. The bar-
rier for an enclosure job should be impact-resistant and all materials
shall *[comply with]* *meet* N.J.A.C. 5:23-3 of the Uniform Con-
struction Code. It is not necessary to have an air-tight barrier for
piping if the insulation has first been covered with an appropriate
sealant or tape.

l. The requirements of this section are set forth in order to prevent
the contamination of the building environment which may be caused
by imporperly performed asbestos enclosure work. The following
procedures shall be adhered to:

i. The surface of the asbestos-containing material which will be
disturbed during the installation of hangers, brackets or other
enclosure supports shall first be sprayed with amended water or a
removal encapsulant using a low pressure airless spray:

il.-vi. (No change.)

5:23-8.13 Glove bag technique

(a)-(b) (No change.)

(c) The following is a list of equipment and tools for the removal
of asbestos by the glove bag technique:

1.-2. (No change.)

3. Wetting agent: Amended water (water with a surfactant) or a
removal encapsulant;

4.-8. (No change.)

(d) Removal procedures shall be conducted as follows:

1.-5. (No change.)

6. Using the smoke tube and aspirator bulb, place the tube into
the wetting agent sleeve (two-inch opening to glovebag). By squeezing
the bulb, fill the bag with visible smoke. Remove the smoke tube
and twist the wetting agent sleeve closed. While holding the wetting
agent sleeve tightly, gently squeeze the golvebag and look for smoke
leaking out, especially at the top and ends of the glovebag. If leaks
are found, they shall be taped closed using duct tape and the bag
shall be re-tested.

7. Insert the wand from the wetting agent sprayer through the
wetting agent sleeve. Using duct tape, tape the wetting agent sleeve
tightly around the wand to prevent leakage.

8. One person places his hands into the long-sleeved gloves while
the second directs the wetting agent spray at the work.

9. (No change.)

10. With the insulation exposed, using the bone saw, cut the in-
sulation at each end of the section to be removed. A bone saw is
a serrated heavy-guage wire with ring-type handles at each end.
Throughout this process, wetting agent is sprayed on the cutting grea
to keep dust to a minimum.

11. Once the ends are cut, the section of insulation should be split
from end to end using the utility knife. The cut should be made along
the botton of the pipe and the wetting agent continuously supplied.
Again, care should be taken when using the kinfe not to puncture
the bag. Some insulation may have wire to be clipped as well. Again,
a box may be used as in step nine above to protect the bag from
puncture.

12. Rinse all tools with wetting agent inside the bag and place back
into pouch.

13.-15. (No change.)

16. Remove the wetting agent wand from the wetting agent sleeve
and attach the small nozzle from the HEPA-filtered vacuum. Turn
on the vacuum only briefly to collapse the bag.

17. Remove the vacuum nozzle and twist the wetting agent sleeve
closed and seal with duct tape.
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18.-20. (No change.)

21. All surfaces in the work area should be cleaned using dis-
posable cloths wetted with wetting agent. These cloths shall be dis-
posed of or rinsed thoroughly to eliminate visible accumulation of
debris. Then, when these surfaces have been allowed to dry, all
surfaces shall be cleaned again using a HEPA filtered vacuum.

22.-25. (No change.)

5:23-8.15 Duties of the Asbestos Safety Technician

(a) The asbestos safety technician shall perform all air sampling
specified in this subchapter, and shall be thoroughly familiar with
this subchapter. *He shall inform the department who his employer
is at the time of his application for certification, and shall notify the
department in writing within 10 working days of any change in status
or employer.* He shall have access to all areas of the asbestos removal
project at all times and shall continuously inspect and monitor the
performance of the contractor to verify that said performance com-
plies with this subchapter. The asbestos safety technician shall be on
site from the initial preparation of the work area and during the entire
abatement operation.

(b) (No change.)

(c) The asbestos safety technician upon receipt of testing results
indicating that concentrations above 0.010 fibers per cc have occured
outside the containment barriers or above 0.020 fibers/cc within the
clean room of the decontamination chamber during the abatement
action shall report these results within one working day verbally or
by telephone communication if necessary to the contractor, the owner
and the architect/engineer so that prompt corrective action may be
taken. This telephone or verbal communication shall be followed by
a written report to the contractor, the owner and the
architect/engineer a copy of which shall be sent to the administrative
authority having jurisdiction.

(e) The asbestos safety technician shall prepare a comprehensive
final report, including daily logs, required inspection reports, ob-
servations and air monitoring results. This report shall be made part
of the official record filed by the asbestos safety control monitor firm.

(f) During the removal phase the duties of the asbestos safety
technician shall be as follows:

l. (No change.)

2. Filter cassettes and sampling train shall be assembled as speci-
fied in NIOSH #7400. The flow rate shall be between 0.5 and 16 liters
per minute. The total volume shall be a volume sufficient to achieve
a detection limit of 0.010 f/cc. Pumps shall be calibrated before and
after sampling and a record kept of this calibration:

3.-6. (No change.)

7. The evaluation criteria shall be 0.010 fibers per cubic centimeter;

8. (No change.)

9. The asbestos safety technician shail calculate the required
number of air pressure differential filtration units for each work area.
This calculation shall be made whenever the volume of the work area
changes. The asbestos safety technician or his employer, shall inform
the owner, contractor and the architect/engineer of any discrepancies
between the number of units required and those in operation within
the work area. If problems are identified and not corrected, the
asbestos safety technician shall inform the administrative authority
having jurisdiction.

10.-11. (No change.)

(g) Post-removal test shall be conducted as follows:

1. Within 48 hours after final clean-up and before the removal of
criticial barriers, a visual inspection and a final air test shall be
performed. This test is required to establish safe conditions for re-
moval of critical barriers and to permit reconstruction activity to
begin. Sufficient time following clean-up activities shall be allowed
so that all surfaces are dry during monitoring. Air pressure differen-
tial filtration units shall *[not]* be in use during monitoring. At least
24 hours shall be allowed to pass after any wet cleaning has been
done and *[air pressure differential filtration units have been used]*
before the post-removal tests are begun;

2. Normal occupancy use conditions shall be simulated using
propeller-type fans *or leaf blowers*. The fans shall be placed in each
room to be sampled so as to cause settled fibers to rise and enter
the air. The fans shall have blades with a radius of at least one foot
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and shall be capable of creating a minimum air velocity of 500 feet
per minute. These fans may be of the oscillating type. The sampling
pump and sampling media shall be placed 20-40 feet at a right angle
from the line(s) of air flow created in front of the fan. *The leaf blower
and its use must meet the criteria set forth in EPA document
560/5-85-024, Guidance for Controlling Asbestos-Containing Ma-
terials in Buildings, appendix section M.1.5., or any replacement
criteria set forth by the United States Environmental Protection Agen-
cy. Their use should be restricted to general occupancy areas, and they
should not be used in any space with an open dirt, sand or gravel floor;*

3. Filter cassettes and sampling train shall be assembled as speci-
fied in NIOSH #7400. The flow rate shall be between 0.5 and 16 liters
per minute. The total volume shall be a volume sufficient to achieve
a detection limit of 0.010 f/cc. Pumps shall be calibrated before and
after sampling and record kept of this calibration.

4.-6 (No change.)

7. Evaluation criteria: If test results exceeds 0.010 fiber/cc, the
asbestos safety technician, or his employer, shall so inform the con-
tractor, the owner and the architect/engineer. If these criteria have
not been met, the contractor shall be required to re-clean all surfaces
using wet cleaning methods and provide HEPA filtration units to
exhaust air during the re-cleaning process. This process of re-clean-
ing, allowing surfaces to dry and re-testing shall be repeated until
compliance is achieved.

(h) (No change.)

5:23-8.16 Coordination with other permits

(a) (No change.)

(b) When it is certified that asbestos may become disturbed *in
a building or structure subject to this subchapter*, an assessment
performed by the New Jersey Department of Health, county or local
health department, or by a private business entity authorized by the
New Jersey Department of Health shall be required*, unless the
requirement for an assessment has been waived*.

I. Boiler and water storage tank removal projects which require
the removal of asbestos insulation from the boiler, water storage tank
and piping shall not require an assessment before a permit is issued
by the administrative authority having jurisdiction.

2. If the assessment indicates that the work and the disturbance
which will result from it has made asbestos hazard abatement work
necessary, then the construction official shall inform the building
owner, or his agent, that all asbestos abatement work shall conform
to this subchapter.

i.-ii. (No change.)

5:23-8.17 Asbestos Safety Control Monitor

(a)-(b) (No change.)

(c) Records shall be maintained by the asbestos safety control
monitor of all inspections, applications, plans reviewed, air tests, and
any other information that may be required by the municipal con-
struction official or the department. These records shall be open to
department audit and shall not be destroyed or removed from the
offices of the asbestos safety control monitor without the permission
of the department.

|I. The asbestos safety control monitor shall provide the depart-
ment with the following:

i. A copy of each permit *[and]* application *and permit*, *(if a
firm is the duly authorized agent of the owner), plan release, and any
variation request submitted to the administrative authority having
jurisdiction and determination of same by the construction official*
within three business days of the issuance, that they are contracted
for;

ii. A list of names, certification numbers, addresses and telephone
numbers of all technical personnel employed. Notification of any
change in personnel shall be submitted in writing to the department
within *[10]**30* days.

iti. A copy of the certificate of completion within three business
days of its issuance.

2. (No change.)

3. Each asbestos safety control monitor shall have the following
responsibilities:

i. (No change.)
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ii. To review plans and specifications, and release in writing, and
forward to the administrative authority having jurisdiction for is-
suance of a permit*, and to the department within three days after
release*;

ili.-xii. (No change.)

xiii. To issue and maintain documentation and certification, of all
requirements of this subchapter such as but not limited to plan
release, permit application*[,]* *and* permit issued by the adminis-
trative authority having jurisdiction *(if a firm is the duly authorized
agent of the owner)*, variations *[issued]* *submitted*, written notice
to proceed, written notice to remove barriers, certificate of comple-
tion*,* *[and]* violation notices, daily logs, inspection*[s]* *rec-
ords*, observations, calculations, backup records, air monitoring re-
sults and a separate listing of any contractor deficiencies observed
during the course of the work.

xiv. (No change.)

xv. Upon completion of an asbestos hazard abatement project the
asbestos safety control monitor shall submit a final *comprehensive*
report consisting of but not limited to plan release, permit appli-
cation*[,]* *and* permit issued by the administrative authority
having jurisdiction *(if a firm is the duly authorized agent of the
owner)*, variations *[issued]* *submitted*, written notice to proceed,
written notice to remove barriers, certificate of completion and viol-
ation notices, daily logs, inspection*[s]* *records*, observations, cal-
culations, backup records, air monitoring results and a separate
listing of any contractor deficiencies observed during the course of
the work. The report shall be submitted within *[20]**30* *business*
days of issuance of the Certificate of Completion. Copies of the final
report shall be submitted to the building owner and the department.

(d) Whenever an asbestos safety control monitor enters into a
contract to provide asbestos safety control monitor services, in con-
nection with an asbestos hazard abatement project, then the asbestos
safety control monitor shall not have any economic relationship with
another party involved with the project, except for a sub-contract
for laboratory services needed by the asbestos safety control monitor
to perform its duties under this subchapter.

(e) Suspension and revocation procedures are as follows:

1. In addition to any other remedies provided by the Uniform
Construction Code regulations, N.J.A.C. 5:23, the department may
suspend or revoke its authorization of any asbestos safety control
monitor or assess a civil penalty of not more than $500.00 per
violation, if the department determines that the authorization or
reauthorization was based on the submission of fraudulent or materi-
ally inaccurate information, or that the authorization or reauthoriza-
tion was issued in violation of this subchapter, or that a change of
facts or circumstances make it unlikely that the asbestos safety con-
trol monitor can continue to discharge its responsibilities under this
subchapter in satisfactory manner, or that the asbestos safety control
monitor has violated this subchapter.

i. (No change.)

2.-4. (No change.)

(f) The department, in addition or as an alternative to revoking
or suspending an authorization, or assessing a penalty, may issue a
letter of warning, reprimand, or censure with regard to any conduct
which, in the judgment of the department, warrants such a response.
Such letter, in addition to any other filing requirements, shall be
made part of the authorization file of the firm.

(g) Conviction of a crime or an offense in connection with the
practice as an Asbestos Safety Control Monitor shall constitute
grounds for revocation or suspension of an authorization.

(h) Authorization and reauthorization fees are as follows:

[. Authorization fee: Any asbestos safety control monitor submit-
ting an application to the department under this subcode, for ap-
proval as an asbestos safety control monitor shall pay a fee of $2,000
for the authorization which is sought, plus an amount equal to five
percent of the gross revenue earned from asbestos safety control
monitor activities, payable quarterly. *The monies obtained from the
preparation of plans and specifications shall not be included in the
calculation of this quarterly fee.*

2. Reauthorization fee: Any asbestos safety control monitor sub-
mitting an application to the department under this subcode for
reapproval as an asbestos safety control monitor shall pay a fee of
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$1,000 plus an amount equal to five percent of the gross revenue of
four consecutive quarters starting with the previous year’s last quar-
ter. The fee shall be payable quarterly with the first quarter due with
application. *The monies obtained from the preparation of plans and
specifications shall not be included in the calculation of this quarterly
fee.*

5:23-8.18 Asbestos Safety Technician: Certification requirements

(a) (No change.)

(b) No person shall act to enforce this subchapter without first
holding a certification from the department.

1. Any individual who holds a certification as an Asbestos Safety
Monitor from the New Jersey Department of Health and who applies
within one year from the date of the issuance of that certification
shall be entitled to certification as an Asbestos Safety Technician
upon submittal of a proper application, the successful completion of
a mandatory training course for asbestos safety technicians required
by the Department of Community Affairs, and the required fee.

(c) (No change.)

(d) Any candidate for certification as an asbestos safety technician
shall submit an application to the department accompanied by the
required application fee established in (i) below. The requirements
for certification as an asbestos technician are as follows:

1.-2. (No change.)

3. Successful completion in an approved *[core]* training course
for asbestos *[workers])* *worker/supervisors* certified by the New
Jersey Department of Health pursuant to N.J.A.C. 12:120 and
N.J.A.C. 8:60; or two years of experience in monitoring asbestos
abatement activities may be substituted for completion of a certified
training course;

4. (No change.)

5. Successful passing of *[an Asbestos Abatement Examination]*
*a special Examination for Asbestos Safety Technicians approved and*
administered by the Department of Health *[(pursuant to NJ.A.C.
12:120-6.12 and 8:60-6.12)]*.

(e)-(1) (No change.)

5:23-8.21 Demolition

(a)-(d) (No change.)

(e) Air monitoring samples during removal *shall be required for
a large asbestos abatement job, and a small asbestos abatement job
if it has been determined by the asbestos safety control monitor to be
required during the plan review.* *[and final]* *Final* air samples
after removal will be required for large *and small* asbestos abate-
ment jobs only unless this is changed during the plan review.

[. Results of .020 fibers/cc or less shall be attained prior to demo-
lition;

2. (No change.)

3. [f air levels above .020 fibers/cc are obtained in either of the
above cases the areas where the asbestos removal took place must
be recleaned and resampled until they do meet the required level.

EDUCATION
(a)

STATE BOARD OF EDUCATION

Bilingual Education

Adopted Amendments: N.J.A.C. 6:31-1.1 through
1.10, 1.12 through 1.16

Proposed: July 6, 1987 at 19 N.J.R. 1126(a).

Adopted: November 24, 1987 by Saul Cooperman,
Commissioner, Department of Education; Secretary, State
Board of Education.

Filed: November 25, 1987 as R.1987 d.523, with technical changes
not requiring additional public notice and comment (see
N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 18A:1-1,4-15, 35-15 to 35-26 and 7A-1 et
seq.
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Effective Date: December 21, 1987.
Expiration Date: January 24, 1990.

Summary of Public Comments and Agency Responses:

Twenty-five letters were received from agencies and organizations,
school district personnel, college personnel and lay persons. All written
comments expressed opposition to the proposed amendment of the policy
for exit from bilingual and ESL programs. Major arguments raised in-
cluded the following:

1. The proposal is contrary to the legislative intent of the Bilingual
Education Act.

2. A single exit criterion is inadequate to assess the ability of limited
English proficient (LEP) students to compete within the monolingual
program.

3. Language proficiency tests are limited in predicting academic
preparedness to work in English.

4. The proposal will exit students prematurely into the mainstream and
push them into remedial classes.

S. The proposal lacks adequate rationale or comprehensive exploration
of the research.

After careful consideration of the concerns raised by written and oral
testimony, the Department of Education decided to adopt the change in
exit criteria as proposed. The following summarizes the major arguments
that support the change:

1. It is consistent with the intent of the Bilingual Education Act and
with New Jersey's requirement of a *“‘thorough and efficient” education
for every student that LEP students be given the opportunity to join their
English speaking peers in mainstream classes as soon as they have de-
veloped sufficient English proficiency to function in the monolingual
program. The proposed change in exit policy would ensure that LEP
students are exited as soon as they are ready to benefit from the regular
program.

2. In New Jersey, English language proficiency has been defined oper-
ationally in terms of a language proficiency test which measures listening,
speaking, reading and writing.

3. The operational definition of English language proficiency, that is,
the cutoff score on a language proficiency test, is used to identify students
as limited English proficient when they enter the district. Those students
who score below the cutoff are LEP; those who score at or above the
cutoff are considered to have sufficient English proficiency to function
in the regular program.

4. At the present time, program exit is determined by a complex review
process. The process includes the results of a language proficiency test
as only one factor to be constdered. The proposed change would make
the exit criterion congruent with the criterion used for program entry,
that is, the operational definition of English language proficiency.

S. The present exit policy requires LEP students to perform at or above
district norms on standardized achievement tests in reading, writing, and
mathematics. This means that LEP students are being held to a higher
standard than other students. Other students below district basic skills
standards are educated in the mainstream program and receive sup-
plemental basic skills improvement services to address their identified
needs. When LEP students have demonstrated English language profi-
ciency, they should be mainstreamed. If they are experiencing basic skills
problems, their basic skills needs can be addressed through remedial
programs taught by teachers trained ‘to do so. New Jersey has ample
resources through federal, state, and local dollars to support quality
remedial programs.

6. The present exit policy allows considerable latitude to districts. For
example, a student considered still LEP in one district might be main-
streamed in another. The proposed revision would create a uniform exit
criterion in the state and eliminate discrepancies among district defi-
nitions of English proficiency.

7. There is no substantial research with findings directly relevant to
the issue of appropriate exit criteria within the context of transitional
bilingual education and it is not possible for educational policy to await
conclusive results.

Full text of the adoption follows (additions indicated in boldface
with asterisks *thus*; deletions indicated in brackets with asterisks
*[thus]*).

6:31-1.1 Definitions
The following words and terms when used in this chapter shall have
the following meanings unless the context clearly indicates otherwise.
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“Children of limited English speaking ability” means pupils whose
native language is other than English and who have sufficient difficul-
ty speaking, reading, writing or understanding the English language
so as to be denied the opportunity to learn successfully in the
classrooms where the language of instruction is English. This term
means the same as limited English proficiency, the term used in
Federal guidelines.

“English as a second language (ESL) program” means a de-
velopmental second language program which teaches English vocabu-
lary and structures using second language teaching techniques and
incorporates the cultural aspects of the pupils’ experiences in their
ESL instruction.

“English language fluency” means the ability to speak the English
language with sufficient structural accuracy, to use vocabulary to
participate effectively in most formal and informal conversations on
practical, social and school topics, to read material for information
and to complete forms and write essays and reports on familiar
topics. Language fluency is not the same as language proficiency,
which is the full command of language skills.

“Exit criterion’ means the criterion which must be considered
before a pupil may be terminated or exited from a bilingual program.
The criterion is the English language proficiency test score.

“Native language’ means the language first acquired by the pupil,
the language most often spoken by the pupil, or the language most
often spoken in the pupil’s home, regardiess of the language spoken
by the pupil.

“Parent(s)”’ means the natural parent(s) or the legal guardian(s),
foster parent(s), surrogate parent(s) or person acting in the place of
a parent with whom the pupil legally resides. Where parents are
separated or divorced, parent means the person(s) who has legal
custody of the pupil, provided such parental rights have not been
terminated by a court of appropriate jurisdiction.

6:31-1.2 Identification of eligible participants

(a)-(b) (No change.)

(¢) The district shall administer the Maculaitis Assessment Pro-
gram (Alemany Press) to all limited English proficient pupils who
enter New Jersey schools after grade eight at the time of enrollment
to determine their level of English language fluency. These pupils
shall be administered the Maculaitis Assessment Program annually
thereafter until they achieve the passing level of fluency on the
Maculaitis Assessment Program or they pass the High School Profi-
ciency Test, in accordance with guidelines prescribed by the Depart-
ment of Education.

6:31-1.3 Bilingual education program

(a) When, at the beginning of any school year, there are within
the schools of the district, 20 or more pupils of limited English
speaking ability in any one language classification, the district board
of education shall establish for each such classification a program
in bilingual education for all pupils therein, providing also that a
district board of education may establish a program in bilingual
education for any language classification with less than 20 pupils.

(b) A program *of* bilingual education may make provisions for
the voluntary enrollment on a regular basis of pupils whose dominant
language is English in order that they may acquire an understanding
of the language and the cultural heritage of the pupils of limited
English speaking ability for whom the particular program of bilingual
education is designed, provided that no bilingual class contains a
majority of pupils whose native language is English.

(¢) (No change.)

(d) The bilingual program curriculum shall include the full range
of required courses and activities offered on the same basis and under
the same rules that apply to all pupils within the school district. In
subjects and activities in which verbalization is not essential to under-
standing, including, but not limited to, art, music and physical educa-
tion, pupils of limited English speaking ability shall participate fully
with English speaking pupils in the regular class or activities
provided. There shall be a formal bilingual program curriculum
which addresses the use of two languages within the curriculum.

(CITE 19 N.J.R. 2398)
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(e) At the secondary level, sufficient courses and other relevant
opportunities shall be offered to enable the pupil to fulfill all credits
and other requirements for graduation. When sufficient numbers of
pupils are not available to form a bilingual class in a subject area,
plans must be developed in consultation with the Department of
Education to meet the needs of the pupils.

(f) Bilingual programs and services designed to meet the special
needs of pupils of limited English speaking ability shall include, but
not be limited to, compensatory education, special education and
vocational education services and be provided by districts in ac-
cordance with N.J.S.A. 18A:7A-4.

6:31-1.4 Programs for English proficiency

(a) (No change.)

(b) Whenever there are 10 or more pupils of limited English speak-
ing ability enrolled within the schools of the district, regardless of
whether they speak the same native language those pupils shall be
taught by a certified ESL teacher in an ESL program.

(c) ESL curriculum and services shall be developed to address the
basic instructional needs of pupils of limited English speaking ability.
ESL programs and services designed to meet the special needs of
pupils of limited English speaking ability shall include, but not be
limited to, compensatory education, special education and vocational
training and be provided in accordance with N.J.S.A. 18A:7A-4.

6:31-1.5 Approval procedures

(a) (No change.)

(b) Plans submitted by districts for approval shall include infor-
mation on the following:

1. Identification of pupils;

2. Program description;

3. School information;

4, Evaluation design; and

5. Evaluation data.

(c) Districts shall submit annually the Report of the Limited Eng-
lish Proficient Students as part of the Fall Survey.

(d) Districts shall also submit annually their bilingual and ESL
program budget as part of the Annual Improvement Budget.

6:31-1.6 Supportive services

(a) (No change.)

(b) School districts should use full or part-time bilingual personnel
to provide supportive services, such as counseling, to pupils of limited
English speaking ability.

6:31-1.7 Administration and supervision

(a) School districts shall ensure the adequate administration and
supervision of bilingual and ESL education programs.

(b) (No change.)

6:31-1.8 Inservice training

(a) Districts shall develop a plan for inservice training in the areas
of bilingual and ESL education for bilingual, ESL and other program
staff based on their needs.

(b) The Professional Improvement Plan of the Annual Report
(N.J.S.A. 18A:7A-11(e)) shall include the needs of bilingual and ESL
teachers that will be addressed through inservice training.

6:31-1.9 Certification

(a) All teachers of bilingual classes shall hold a valid New Jersey
teacher’s certificate for the appropriate grade level and/or content
area and an endorsement in bilingual education pursuant to N.J.S.A.
18A:6-38 et seq. and N.J.S.A. 18A:35-15 to 26.

(b) All teachers of ESL classes shall hold a valid New Jersey
teacher’s certificate in English as a second language pursuant to
N.J.S.A. 18A:6-38 et seq. and N.J.S.A. 18A:35-15 to 26.

6:31-1.10 Bilingual and ESL program participation

(a) (No change.)

(b) Pupils enrolled in the bilingual or ESL education program shall
be placed in a regular program when they have met the exit criterion
of a passing score on the English language proficiency test. This shall
take effect in the spring of 1988.
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6:31-1.12 Notification

(a) No later than 10 working days after the enrollment of any pupil
in a bilingual or ESL education program, the district shall notify,
by mail, the parent(s) that a pupil has been enrolled in a bilingual
or ESL education program. The notice shall contain a simple, non-
technical description of the purposes, method and content of the
program in which the pupil is enrolled. The notice shall also inform
the parent(s) of their right to review and discuss with district adminis-
trators the procedures and pertinent data used to identify their child
as having limited English speaking ability. The notice shall also
*[advice]* *advise* the parent(s) of the appeal process to be followed
pursuant to N.J.S.A. 18A:6-9, if they wish to challenge the identifi-
cation of their child. During the pendency of any such appeal before
the commissioner, the child shall remain enrolled in the program.
The notice shall be in English and in the language in which the
parent(s) possess*es* a primary speaking ability.

(b) School districts shall send progress reports to parent(s) of
pupils enrolled in bilingual or ESL education programs in the same
manner and frequency as progress reports are sent to parents of other
pupils enrolled in the school district.

(¢) Progress reports shall be written in English and in the native
language of the parents of *[pupil(s)]* *pupils* enrolled in the bil-
ingual program. The progress reports for pupils enrolled in an ESL
program shall be written in English and in the native language of
the parent(s) unless it can be demonstrated that this requirement
would place an unreasonable burden on the local school district.

6:31-1.13 Joint programs

A school district may join with any other school district(s), accord-
ing to procedures prescribed by the Commissioner of Education with
the approval of the county superintendent, to provide programs in
bilingual or ESL education.

6:31-1.14 Parental involvement

(a) Each district shall provide for the maximum practicable in-
volvement of parent(s) of pupils of limited English speaking ability
in the development and review of program objectives and dissemina-
tion of information to and from the local school districts and com-
munities served by the bilingual or ESL education program.

(b) Each school district implementing a bilingual education pro-
gram shall establish a parent advisory committee on bilingual educa-
tion on which the majority will be parent(s) of pupils of limited
English speaking ability.

(c) (No change.)

6:31-1.15 Office of Bilingual Education

(a) There shall be established in the State Department of Educa-
tion an Office of Bilingual Education.

(b) The Office of Bilingual Education shall be charged with the
following:

1.-3. (No change.)

6:31-1.16 State advisory committee on bilingual education

(a) (No change.)

(b) The committee shall advise the Department of Education and
the Department of Higher Education in the formulation of policies
and procedures relating to the Act.

(¢) The committee shall be composed of at least 15, but not more
than 25 members, one of whom shall be elected chairperson. The
membership shall include the following representation:

I. A minimum of two, but not more than four, parents of pupils
of limited English speaking ability;

2. A minimum of three, but not more than four, persons from
institutions of higher education experienced in the training of
teachers of bilingual and ESL education;

3. A minimum of four, but not more than six, teachers experienced
in bilingual and ESL teaching techniques;

4. A minimum of one, but not more than three, persons serving
on a district board of education implementing a bilingual or ESL
education program,;

5. A minimum of two, but not more than four, school adminis-
trators of bilingual or ESL education programs;
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6. A minimum of two, but not more than four, *[laymen]*
*layperson* knowledgeable in the field of bilingual and ESL educa-
tion.

(a)
STATE BOARD OF EDUCATION

Policies for Free and Reduced-Price Meals and/or
Free Milk

Readoption with Amendments: N.J.A.C. 6:79

Proposed: September 8, 1987 at 19 N.J.R. 1599(a).

Adopted: November 24, 1987 by Saul Cooperman,
Commissioner, Department of Education; Secretary, State
Board of Education.

Filed: November 25, 1987 as R.1987 d.524, without change.

Authority: N.J.S.A. 18A:1-1,4-15, 33-4 and 58-7.1.

Effective Date: November 25, 1987 for Readoption; December
21, 1987 for Amendments.
Expiration Date: November 25, 1992,

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the readoption follows.

CHAPTER 79
BUREAU OF CHILD NUTRITION PROGRAMS

SUBCHAPTER I. POLICIES FOR FREE AND REDUCED-
PRICE MEALS AND/OR FREE MILK

6:79-1.1 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Agreement for School Nutrition Programs” means the agreement
entered into between the Department and each sponsor pursuant to
regulations promulgated by the federal government.

“Application” means the notifying letter and application form
issued to all parents of students enrolled in school to determine
eligibility for child nutrition programs.

“Bureau’ means the Bureau of Child Nutrition Programs, which
administers the federal child nutrition program in the State of New
Jersey.

“Department” means the State Department of Education.

“Foods of minimal nutritional value” means those foods contained
in the following categories as specified in 7 CFR 210 Appendix B:
soda water, water ices, chewing gum, certain candies: hard candy,
jellies and gums, marshmallow candies, fondant, licorice, spun candy
and candy coated popcorn.

“Hours of operation” means from the beginning of the first sched-
uled meal period until the end of the last scheduled meal period.

“Policy”” means the free and reduced-price policy required by ap-
plicable regulations of the United States Department of Agriculture.

“School” means a school operating under the supervision of a
sponsor as defined herein.

“Sponsor” means the school district.

“Survey” means the procedure required of every school and spon-
sor to determine eligibility of every enrolled student for free and
reduced-price meals.

6:79-1.2 Policy

The Bureau shall develop a free and reduced-price policy pursuant
to Federal regulations which shall be adopted by all sponsors. This
policy shall be signed and returned to the Bureau no later than the
end of the second calendar month for which any reimbursement can
be claimed for meals served under the child nutrition programs.
However, for sponsors starting programs in September, the deadline
for submission of the policy shall be September 30. This policy shall
become a part of the sponsor’s Agreement for School Nutrition
Programs with the Department.

(CITE 19 N.J.R. 2399)
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6:79-1.3  Eligibility

The Bureau shall administer Statewide eligibility standards for free
and reduced-price meals and/or free milk. Such standards shall be
used by all sponsors participating in the child nutrition programs.

6:79-1.4 Survey

(a) By September 30 of each school year, each school, under the
supervision of its sponsor, shall survey the families of the students
it has enrolled to determine which students are eligible to receive free
or reduced-price meals and/or free milk.

(b) This survey shall be conducted according to procedures re-
quired by the Bureau which shall include, but not be limited to, the
distribution of an application to the family of every student enrolled
in the school.

(c) The results of this survey shall be filed with the Bureau by
October 15 of the school year in which the survey is made.

6:79-1.5 Application

(a) The Bureau shall prepare an application which shall be used
by all sponsors participating in the child nutrition programs. A copy
of the application used by each sponsor must be filed with the Bureau
together with the policy described in N.J.A.C. 6:79-1.2.

(b) Parents shall be given at least two weeks from the date of
receipt of the application to complete and submit the application to
the sponsor who must provide adequate assistance to parents in
completing these applications.

(c) Applications in languages other than English must be provided
where non-English speaking parents are possible applicants. (An
application in Spanish is available upon request from the Bureau.)

(d) Upon receipt of the completed application, the sponsor must
determine each student’s eligibility for a free or reduced-price meal
and/or free milk from the information submitted. Each student shall
be offered free or reduced-price meals and/or free milk as soon as
eligibility has been determined. If the school has reason to question
the information provided, the student affected must continue to
receive the free or reduced-price meal and/or free milk until comple-
tion of the appeal procedures set forth in the sponsor’s policy.

(e) Any school may authorize free or reduced-price meals and/or
free milk on the recommendation of a teacher, nurse or other school
official, based on known economic need, in cases where parents will
not or cannot apply for free or reduced-price meals and/or free milk
for their children. The school must complete applications for these
students.

6:79-1.6 Participation

(a) Any school in which five percent or more of the school en-
rollment is found to be eligible for free or reduced-price meals shall
offer lunch to all students enrolled in that school.

(b) Any school may participate in the lunch program.

(c¢) School food authorities shall maintain a non-profit school food
service. All revenues are to be used only for the operation or improve-
ment of the food service.

(d) The school food authority shalf limit its net cash resources to
an amount that does not exceed three months’ average expenditures
for its non-profit school food service.

6:79-1.10 Competitive food policy

(a) The sale of extra food items of minimal nutritional value on
the school property at any time before the end of the last lunch period
shall not include those items prohibited by regulations promulgated
by the United States Department of Agriculture for the adminis-
tration of child nutrition programs.

(b) All income derived from the sale of food and beverage items
within a school during the hours when child nutrition programs are
in operation must accrue to the accounts of said programs.

6:79-1.11 Meal accountability

Sponsors shall count and record daily, at the point of service, the
number of meals or milks served by category (free, reduced price and
paid).

(CITE 19 N.J.R. 2400)
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HEALTH
DRUG UTILIZATION REVIEW COUNCIL
(a)
Interchangeable Drug Products

Adopted Amendment: N.J.A.C. 8:71
Proposed: April 20, 1987 at 19 N.J.R. 615(a).

Adopted: November 17, 1987 by the Drug Utilization Review

Council, Robert Kowalski, Secretary.

Filed: November 23, 1987 as R.1987 d.520, with portions of the
proposal not adopted and portions not adopted but still

pending.
Authority: N.J.S.A. 24:6E-6(b).

Effective Date: December 21, 1987.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:

No comments received.

The following products and their manufacturers were not adopted:

Lithium carbonate caps & tabs 300 mg Roxane
Lithium carbonate tabs 300 mg Bolar
Propanolol /HCTZ tabs 40,25, 80/25 Cord

The following products were not adopted but are still pending:

Allopurinol tabs 100, 300 mg Mutual
Amitriptyline/perphenzne 2/10, 2/25, 4/25 Cord
Butalbital, APAP, caffeine tabs Graham
Cephalexin caps 250, 500 mg Nuovo
Chlorothiazide tabs 500 mg Mylan
Doxepin caps 75, 150 mg Chelsea
Flurazepam caps 15, 30 mg Duramed
Glutethimide tabs 250, 500 mg Halsey
Haloperidol tabs 0.5, 1, 2, 5, 10, 20 mg Chelsea
Haloperidol tabs 10, 20 mg Cord
[buprofen tabs 800 mg Chelsea
Isosorbide dinitrate S.L. tabs 2.5, 5 mg West-Ward
Isosorbide dinitrate oral tabs 20, 30 mg Par
Isosorbide dinitrate oral tabs 5, 10, 20 mg West-Ward
Lithium citrate syrup 8 mEq/5ml My-K
Lorazepam tabs 0.5, | mg Bolar
Lorazepam tabs 0.5, [, 2 mg Cord
Lorazepam tabs 2 mg Bolar
Methyldopa/HCTZ tabs 250/15, 250/25 Chelsea
Nitroglycerin E.R. caps 2.5, 6.5, 9 mg Vitarine
Nitroglycerin transdermal patch 10 mg Hercon
Nitroglycerin transdermal patch 15 mg Hercon
Nitroglycerin transdermal patch 5 mg Hercon
Norethindrone 0.5 mg/ethinyl estr. 35 mcg Corona
Norethindrone | mg/ethinyl estr. 35 mcg Corona
Ortho-Novum formula 1/35, 1/50 Syntex
Perphenazine tabs 8 mg Chelsea
Pramoxine 1%/HC 1% rectal foam Copley
Prazosin caps 1,2, S mg Zenith
Prednisone tabs $, 10, 20 mg Amer. Ther.
Procainamide E.R. tabs 1000 mg Bolar
Pyrilamine/Chlorpheniramine/PE tannates susp Copley
Pyrilamine/Chlorpheniramine /PE tannates tabs Copley
SMZ/TMP Susp. 200 mg + 40 mg/5 ml Naska
Salsalate tabs 500, 750 mg Copley
Temazepam caps 15, 30 mg Cord
Temazepam caps 15, 30 mg Duramed
Trifluoperazine tabs 5 mg Bolar
Verapamil tabs 80, 120 mg Bolar
Verapamil tabs 80, 120 mg Cord

OFFICE OF ADMINISTRATIVE LAW NOTE: Related Notices of
Adoption may be found at 19 N.J.R. 1312(b) and 1644(a).
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(a)
Interchangeable Drug Products

Adopted Amendment: N.J.A.C. 8:71

Proposed: August 17, 1987 at 19 N.J.R. 1488(a)

Adopted: November 17, 1987 by Robert Kowalski, Secretary,
Drug Utilization Review Council.

Filed: November 23, 1987 as R.1987 d.521, with portions of the
proposal not adopted and portions not adopted but still
pending.

Authority: N.J.S.A. 24:6E-6(b).

Effective Date: December 21, 1987.
Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:
CONCERNING SODIUM LEVOTHYROXINE:

A. Opposing comments from Flint Laboratories

Dr. Peter Bernardo, Vice President for technical services at Flint Lab-
oratories, specified that company’s objections to the proposed levothyrox-
ine products:

1. Flint disputes the protocol of the biostudies. One study was uncon-
trolled, thus it ““was not a biostudy.” In addition, Dr. Bernardo said that
subjects should be euthyroid (not hypothyroid, as in the Daniels’ studies)
and crossed over.

2. Flint said that the second study also was inappropriate because the
subjects were hypothyroid. Flint also questioned what product was used
as a comparison in this study; the very large standard deviations seen
make them doubt that it was Synthroid. This second study also
emphasized TSH measurements; the real question is whether T4 is re-
leased and gets into the body.

3. Flint also questions the stability of the generics. An independent
laboratory, commissioned by Flint to assay several strengths of the
Daniels products, found the 0.2 mg strength was less than 90 percent of
labeled potency before the expiration date. Flint will have that product
re-assayed and will submit those results.

Flint suggested a proper biostudy protocol, like that developed by Flint
with the University of Kentucky, which looks at free T4, total T4, T3,
and TSH. Dr. Bernardo pointed out that small amounts of T4 are already
present in the body, and that several (at least 6 to 8) data points are
needed after steady state to show equivalency. Single point assays are
highly variable, and thus may not properly demonstrate bioavailability.

Boots (Flint) also provided documentation on their claim that certain
strengths of Daniels products do not meet potency standards, as measured
by HPLC assays. Boots also synopsized their idea of a well-designed
biostudy.

Boots replied to the specific criticism from Daniels that Synthroid itself
had been shown to be only 75 percent potent in the literature by explain-
ing that the Flint product so found was the old formulation (before 1982)
as assayed by HPLC.

At the Council meeting, Flint had an expert clinician testify that the
Daniels’ products might pose clinical problems for selected patients, that
“shelf stability” was also questionable, and that re-testing of patients
would negate any savings.

B. Supporting comments from Daniels:

Daniels Pharmaceuticals supported their application by submitting, in
addition to the usual bioequivalency studies, data addressing the stability
issues raised and a letter from the FDA stating that their levothyroxines
are ‘‘identical” to other marketed products. Daniels also stated that the
various strengths are identical in their formulation (other than the amount
of active ingredients, of course).

Daniels also sent responses to the criticisms of their biostudies from
the laboratory performing the study and an analysis of the biostudies by
an independent physician. Both supported the Daniels products.

Dr. B. Wolfson, representing Daniels, commented in support of their
proposed levothyroxine tablets. He noted that both of the biostudies
presented found no statistically significant differences between Synthroid
and the Daniels products,

Regarding stability, Dr. Wolfson said that the Flint literature itself
shows the instability of Synthroid. He referred to a Flint graph (showing
stability among various generic levothyroxines) cited in a 1986 article by
Dong in Drug Intelligence and Clinical Pharmacy, which found Synthroid
itself to be only 75 percent potent. Dr. Wolfson also questioned the assay
used in the independent laboratory’s test of the generic levothyroxine.

HEALTH

At the Council meeting, Daniels presented additional clinical data from
two clinical consultants who had tested the Daniels products against
Synthroid in several dozen patients and found no laboratory or clinical
evidence of problems with the generics.

COUNCIL’S RESPONSE: The Council acknowledged that
levothyroxines have been noted to show bioequivalency problems based
on lack of equal potency (strength) between generics and the brand, which
itself was subpotent in the early 1980s. Action had been deferred pending
receipt of additional clinical data from Dr. LaJoie and to give Dr.
Amorosa, a Council member, sufficient time to review all the submitted
data. After reviewing the clinical data, Dr. Amorosa was of the opinion
that the Daniels’ products would not present any hazard to patients.

Unsatisfied by the conflicting clinical testimony, the Council again
decided to defer action on generic substitutes for Synthroid, thus leaving

the issue unresolved and Synthroid

substitutable in New Jersey.

remaining not generically

The following products and their manufacturers were adopted:

Betamethasone diprop crm, oint, lot 0.05% Lemmon
Cephalexin caps 250, 500 mg M.J.
Cephalexin caps 250, 500 mg Novopharm
Clonidine tabs 0.1, 0.2, 0.3 mg Barr
Clorazepate dipot. tabs 3.75, 7.5, 15 mg Quantum
Doxepin caps 160 mg Danbury
Doxepin caps 25 mg Par
Ibuprofen tabs 600 mg Interpharm
Meprobamate/aspirin tabs 200/325 Par
Meprobamate/aspirin tabs 200/325 Vitarine
Methyldopa/HCTZ 250/25, 500/30, 500/50 Cord
Propranolol/ HCTZ tabs 80/25 Mylan
SMZ/TMP tabs 400,80, 800,160 Interpharm

Thiothixene oral solution 5 mg/ml

Barre-National

The following products and their manufacturers were not adopted:

Acetohexamide tabs 250, 500 mg

Barr

The following products were not adopted but are still pending:

Allopurinol tabs 100 mg Interpharm
Amantadine HCl caps 100 mg Pharmacaps
Amitriptyline/perphenazine 4/10, 4/25, 4/50 Mylan
Amitriptyline/perphenazine 2/10, 2/25 Mylan
Carbamazepine tabs 200 mg Barr
Carbamazepine tabs 200 mg Interpharm
Carbamazepine tabs 200 mg Purepac
Cephalexin caps 250, 500 mg Purepac
Chlorzoxazone/APAP tabs 250/300 Interpharm
Clonidine/chlorthal. tabs 0.1,0.2, 0.3 Par
Clorazepate dipot. tabs 3.75,7.5, |5 mg Mylan
Cyproheptadine tabs 4 mg Interpharm
Diazepam tabs 2, 5, 10 mg Ferndale
Doxepin caps 10, 25, 50, 75, 100 mg Danbury
Doxepin caps 10, 25, 50, 75, 100, 150 mg Par
Dyphylline/guaifenesin syrup Barre-National
Erythromycin estolate susp 125/5, 250/5 Barr
Erythromycin ethylsuccinate 200/5 susp Barre-National
Erythromycin/sulfisoxazole 200/600 for susp Barr
Furosemide oral solution 10 mg/ml Barre-National
Haloperidol tabs 2 mg Lemmon
Tbuprofen tabs 400, 600, 800 mg Interpharm
Indomethacin caps 25, 50 mg Interpharm
lodinated glycerol drops 50 mg/ml Barre-National
Isosorbide dinitrate oral tabs 20 mg Cord
Lactulose syrup 10 g/15 ml Barre-National
Levothyroxine tabs [50, 175, 200, 300 mcg Daniels
Levothyroxine tabs 25, 50, 75, 100, 125 mcg Daniels
Lorazepam tabs 0.5, |, 2 mg Mylan
Metoclopramide tabs 10 mg Mylan
Minoxidil tabs 2.5, 10 mg Par

Nystatin oral susp 100,000 U/ml Lemmon
Oxtriphylline/guaifenesin syrup Barre-National
Phenylephrine ophth. soln 10% Steris
Prednisone tabs 5, 10, 20 mg Amer, Ther.
Prednisone tabs 5, 20 mg Cord
Procainamide E.R. tabs 750 mg Copley
Propranolol tabs 10, 20, 40, 60, 80, 90 Halsey
Propranolol tabs 10, 20, 40, 80 mg Interpharm
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Thiothixene caps 20 mg Cord
Tolazamide tabs 100 mg Cord
Trazodoue tabs 50, 100 mg Mylan
Trazodone tabs 50, 100 mg Purepac
Yerapamil tabs 80, 120 mg Mylan

(a)

Interchangeable Drug Products

Adopted Amendment: N.J.A.C. 8:71

Proposed: January S, 1987 at 19 N.J.R. 13(a).

Adopted: November 17, 1987 by Robert Kowalski, Secretary,
Drug Utilization Review Council.

Filed: November 23, 1987 as R.1987 d.522, with portions of the
proposal not adopted and portions not adopted but still
pending.

Authority: N.J.S.A. 24:6E-6(b).

Effective Date: December 21, 1987.

Expiration Date: April 2, 1989.

Summary of Public Comments and Agency Responses:
No comments received.

The following products and their manufacturers were adopted:
Flurazepam caps 15, 30 mg Barr

The following products were not adopted but are still pending:
Allopurinol tabs 100, 300 mg Superpharm
Amiloride /HCTZ tabs 5/50 Barr

Cefradroxil for susp 125, 250, 500/5 ml Biocraft
Cefadroxit caps 500 mg Biocraft
Clonidine tabs 0.3 mg Cord
Codeine/phenyleph/chlorphen/KI (“Pediacof™) Life
Decongestant caps (Entex cap. formula) Amide
Doxepin caps 10, 25, 50, 75, 100 mg Quantum
Ergoloid mesylates SL tabs 0.5, 1 mg Superpharm
Methyldopa tabs 125, 250, 500 mg Roxane
Quinidine gluconate E.R. tabs 324 mg Superpharm
Temazepam caps 15, 30 mg Sandoz
Tetracycline HCl caps 250, 500 mg Superpharm
Tolazamide tabs 250, 500 mg Superpharm

OFFICE OF ADMINISTRATIVE LAW NOTE: Related Notices of
Adoption appear at 19 N.J.R. 641(a), 880(a), 1314(a) and 1644(Db).

HUMAN SERVICES
(b)

DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES

Pharmaceutical Services Manual Dispensing Fee

Adopted Amendment: N.J.A.C. 10:51-1.17

Proposed: September 21, 1987 at 19 N.J.R. [711(a)

Adopted: November 30, 1987 by Drew Altman, Commissioner,
Department of Human Services.

Filed: November 30, 1987 as R.1987 d.530, without change.

Authority: N.J.S.A. 30:4D-3i, 30:4D-6b(6) and g(1) and (21,
30:4D-7a, b and ¢ and 12; 30:4D-20 and 24.

Effective Date: December 21, 1987.

Expiration Date: October 28, 1990.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

10:51-1.17 Legend drug dispensing fee
(a) The dispensing fee for legend drugs, dispensed by providers
having Retail Permits to patients other than those in long-term care

(CITE 19 N.J.R. 2402)
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facilities, shall be $3.63. Additional increments shall be given to
pharmacy providers who provide the following:

1.-3. (No change.)

(b) (No change.)

(c)
DIVISION OF PUBLIC WELFARE

Food Stamp Program

Increased Income Deductions and Maximum
Coupon Allotments

Adoption of Concurrent Proposals: N.J.A.C.
10:87-12.1 and 12.2

Proposed: October 19, 1987 at 19 N.J.R. 1916(a).

Adopted: November 30, 1987 by Drew Altman, Commissioner,

Department of Human Services.
Filed: November 30, 1987 as R.1987 d.529, without change.

Authority: N.J.S.A. 30:4B-2; the Food Stamp Act of 1977 as
amended (7 USC 2014); 7 CFR 273.9(d)(6), (7), and (8); 7 CFR
273.10(e)(4); and P.L. 100-77.

Effective Date: November 30, 1987.

Expiration Date: March [, 1989.

Summary of Public Comments and Agency Responses:

No comments received.
Full text of the adoption follows.
10:87-12.1 Income deduction table

TABLE 1
Income Deductions

Standard Deduction $102.00
Shelter Deduction $152.00
(for households certified prior to October i, 1987)
Shelter Deduction $164.00
(for households certified or recertified effective
October 1, 1987 or later)
Dependent Care Deduction $160.00
Uniform Telephone Allowance $13.80
Standard Utility Allowance $103.00
Heating Utility Allowance $169.00

10:87-12.2 Maximum coupon allotment table

TABLE I

Maximum Coupon Allotment (MCA)

Household Size MCA
1 § 87

159
228
290
344
413
457
522
9 587

10 652

Each Additional Member +65

00 ~3 AN W B L
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CORRECTIONS
(a)

THE COMMISSIONER

Iinmate Discipline

Introduction; Scope

Adopted Amendment: N.J.A.C. 10A:4-1.2

Proposed: August 17, 1987 at 19 N.J.R. 1531(a).

Adopted: November 25, 1987 by William H. Fauver,
Commissioner, Department of Corrections.

Filed: November 25, 1987 as R.1987 d.526, with technical changes
not requiring additional public notice and comment (see
N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.

Effective Date: December 21, 1987.
Expiration Date: July 21, 1991.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*).

10A:4-1.2 Scope

*(a)* Subchapter 2 through subchapter 12 shall be applicable to
the Division of Adult Institutions, the Training School for Juveniles
at Jamesburg, the Girl's Unit of the Training School for Boys at
Skillman and the Juvenile Medium Security Unit unless otherwise
indicated.

(b) (No change.)

INSURANCE
(b)

DIVISION OF ADMINISTRATION
Dangerous Drivers/Drivers with Excessive Claims

Adopted New Rules: N.J.A.C. 11:3-23

Proposed: October 19, 1987 at 19 N.J.R. 1880(a).

Adopted: November 30, 1987 by Kenneth D. Merin,
Commissioner, Department of Insurance.

Filed: November 30, 1987 as R.1987 d.527, with technical changes
not requiring additional public notice and comment (see
NJ.A.C. 1:30-4.3).

Authority: N.J.S.A. 17:1-8.1, 17:1C-6(e), 17:29C-2.1 and
17:30E-20.

Effective Date: December 21, 1987.
Expiration Date: January 6, 1991.

Summary of Public Comments and Agency Responses:

The Department of Insurance received one comment from an organiza-
tion representing insurance brokers which addressed various sections of
the proposed new rules regarding the designation of dangerous drivers
and drivers with excessive claims. The commenter’s specific recommen-
dations follow:

COMMENT: The commenter advocated that the rules be imposed
uniformly and specifically objected to the fact that the rules state that
voluntary market insurers “may” and the New Jersey Automobile Full
Insurance Underwriting Association (Association) “shall” impose higher
collision and/or comprehensive rates for individuals identified as danger-
ous drivers and drivers with excessive claims.

RESPONSE: N.J.A.C. 11:3-23 merely implements the provisions of
N.J.S.A. 17:29C-2.1. The statute specifically provides that voluntary com-
panies may refuse to issue or nonrenew physical damage coverage to
individuals who are identified as dangerous drivers/drivers with excessive
claims. In those instances where voluntary companies determine to offer
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such coverages to dangerous drivers, the law permits them to do so at
rates based on the driver's experience. The statute, however, requires that
the Association offer physical damage coverages to dangerous drivers,
at higher rates.

COMMENT: The commenter objected to the inclusion in the list of
convictions of motor vehicle violations that may lead to the designation
of an individual as a dangerous driver, “Following Too Closely (0489)”.
Specifically, the writer believes the conviction is too subjective.

RESPONSE: The Division of Motor Vehicles (DMYV) has determined
that “Following Too Closely™ is a serious moving violation and drivers
convicted of this offense are assessed five motor vehicle points. The
issuance of a citation for “Following Too Closely’ or any other violation
by a police officer represents his or her professional judgment and, to
that extent, is subjective. However, the driver who receives a citation is
afforded the opportunity to present his or her side of the story before
an impartial arbiter who has the authority to dismiss or downgrade the
violation. It is only after the opportunity to be heard that the driver is
convicted and the offense can contribute to a dangerous driver desig-
nation.

COMMENT: The commenter objected to the inclusion in the list of
convictions of motor vehilce violations that may lead to the designation
of an individual as a dangerous driver, “‘Exceeding the Maximum Speed
15 or more MPH over the Limit”. Specifically, the writer thought it was
unfair for an individual with only one conviction for driving 40 mph in
a 25 mph zone to be considered a dangerous driver in the same category
with many more serious violations.

RESPONSE: The Department believes that a conviction for speeding
15 or more mph over the limit properly results in a dangerous driver
designation. In the example given, 25 mph zones are commonly found
near schools or in residential areas where children play. Driving 40 mph
in such a zone is extremely dangerous and a dangerous driver designation
as a result would not be unreasonable. Further, speed can be an important
contributing factor in the severity of auto accidents. For this reason, the
Department continues to believe that a conviction for speeding 15 or more
mph over the limit is appropriate for inclusion in the violations resulting
in a dangerous driver designation.

Finally, as a result of internal review of the proposed new rules and
communication with the Association office, the Department is correcting
certain errors and omissions in the list of DMV abstract codes. For
example, speeding convictions reported prior to DMV’s event code con-
version appear on the abstract with the code “SPED”. The rule has been
amended to include this code. However, the “SPED” code can indicate
a conviction for which two, four or five DMV points were assessed and
a dangerous driver designation only results from speeding convictions for
which four or five points are assessed. The rule has been amended,
therefore, to include a note stating that a dangerous driver designation
shall only occur where 4 or 5 is reported in the “Pts” column of the
abstract.

Full text of the adoption follows (additions indicated in boldface
with asterisks *thus*; deletions indicated in brackets with asterisks
*[thus]*).

SUBCHAPTER 23. DANGEROUS DRIVERS OR DRIVERS

WITH EXCESSIVE CLAIMS

11:3-23.1 Purpose

The purpose of this subchapter is to implement N.J.S.A.
17:29C-2.1 (P.L. 1985, ¢.520) which authorizes insurers in the volun-
tary market to refuse to issue or nonrenew physical damage coverages
to drivers who are identified as dangerous drivers or drivers with
excessive claims. The statute permits voluntary market insurers, and
requires the New Jersey Automobile Full Insurance Underwriting
Association, to issue physical damage coverages to drivers identified
as dangerous drivers or drivers with excessive claims on the basis of
their experience. N.J.S.A. 17:29C-2.1 requires that the Commissioner
adopt standards and guidelines for the identification of dangerous
drivers and drivers with excessive claims which take into consider-
ation the total driving record of the driver including serious driving
offenses and at-fault accidents occurring within a three year period.

11:3-23.2  Scope
This subchapter shall apply to all insurers authorized to write
private passenger automobile insurance in this State including the

(CITE 19 N.J.R. 2403)
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New Jersey Automobile Full Insurance Underwriting Association,
and to all policies covering automobiles as defined in N.J.S.A.
39:6A-2 or N.J.S.A. 17:30E-3.

[1:3-23.3 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“‘Association’” means the New Jersey Automobile Full Insurance
Underwriting Association and its servicing carriers.

“Commisstoner” means the Commissioner of the Department of
Insurance.

“DMYV” means the New Jersey Division of Motor Vehicles.

“DMYV abstract” means the New Jersey Division of Motor Ve-
hicles Abstract of Driver History Record.

“Insurer” means an insurance company authorized to write private
passenger automobile insurance in this State, including the New
Jersey Automobile Full Insurance Underwriting Association.

“Physical damage coverages” means collision coverage or com-
prehensive coverage or both coverages.

“Voluntary market insurer’” means an insurance company
authorized to write private passenger automobile insurance in this
State, except the New Jersey Automobile Full Insurance Under-
writing Association.

11:3-23.4  Availability of physical damage coverages for dangerous
drivers or drivers with excessive claims

(a) Any voluntary market insurer may refuse to issue or may
nonrenew physical damage coverages for any policy covering a driver
who is identified as a dangerous driver or driver with excessive claims
pursuant to criteria set forth at NJ.A.C. 11:3-23.5. The form and
content of any nonrenewal made pursuant to this subchapter shall
be subject to the standards and requirements set out at N.J.A.C.
11:3-8.

(b) Any voluntary market insurer may issue or renew physical
damage coverages for any policy covering a driver who is identified
as a dangerous driver or driver with excessive claims pursuant to
N.J.A.C. 11:3-23.5 at rates based on their experience and approved
by the Commissioner. Any voluntary market insurer wishing to im-
pose higher rates for physical damage coverage for dangerous drivers
or drivers with excessive claims shall submit to the Commissioner
filings of rates and manual rules prepared in accordance with
N.J.A.C. 17:29A-1 et seq., NJ.A.C. 11:1-2 and any applicable in-
surance laws, rules, and the Department’s current filing procedures.
The filing of a rating organization shall be applicable to the members
of the organization who have authorized the organization to file on
their behalf.

(c) The New Jersey Automobile Full Insurance Underwriting As-
sociation shall issue physical damage coverages to its insureds ident-
ified as dangerous drivers or drivers with excessive claims pursuant
to the requirements and procedures found in its Plan of Operation,
Operating Principles, Part [V, Association Rates, Section 2, Driver
Improvement Plan.

11:3-23.5 Identification of dangerous drivers or drivers with
excessive claims

(a) A dangerous driver or driver with excessive claims shall mean:

|. A driver sho has been involved within the three-year period
ending 60 days prior to the date of application or renewal in:

i. Three or more at-fault accidents as defined in N.J.A.C.
11:3-23.7;

ii. Three or more comprehensive claims resulting in payment by
the insurer of at least $300.00 per claim; or

iii. Four or more combined at-fault accidents or comprehensive
claims; or

2. A driver who has been convicted within the three-year period
ending 60 days prior to the date of application or renewal of any
of the offenses listed in N.J.A.C. 11:3-23.8; or

3. A driver who has accumulated nine or more DMV points. DMV
point accumulation shall apply regardless of any annual safe driving
point credits granted by DMV,

(CITE 19 N.J.R. 2404)
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11:3-23.6 Application of dangerous driver designation

(a) Dangerous driver designations arising from conviction of the
offenses described in N.J.A.C. 11:3-23.7 shall include similar viol-
ations in other states.

(b) For the purpose of identifying dangerous drivers or drivers
with excessive claims as set forth in N.J.A.C. 11:3-23.5, each accident
and/or claim shall be assigned to the driver of the vehicle at the time
of the incident. In the event that there was no driver when the incident
occurred, the accident or claim shall be assigned to the named in-
sured.

11:3-23.7 At-fault accidents

(a) An at-fault accident is any accident involving a driver insured
under the policy which occurred within the three-year period ending
60 days prior to the date of application or renewal and which resulted
in payment by the insurer of at least a $300.00 claim. Provided,
however, that for the purposes of this subchapter, an accident shall
not be considered at-fault and shal! not be counted toward the
dangerous driver or driver with excessive claims designation unless
it has been determined that the driver was at least 50 percent at fault
in the occurrence and that none of the exceptions set forth in (b)
below are applicable.

1. The degree of driver responsibility for an accident shall be
investigated and determined by the insurer for each accident that
results in its paying a claim of at least $300.00 under any of the
following coverages or combinations thereof:

i. Bodily injury liability:

ii. Property damage liability;

iii. Personal injury protection; or

iv. Collision.

2. In determining whether a $300.00 claim payment has been
made, the insurer shall include any applicable sales tax, but shall
exclude any interest or other costs that it must pay pursuant to
NJ.S.A. 39:6A-5c.

3. The insurer shall conduct its investigation and render its de-
termination in compliance with N.J.S.A. 17:29B-4 and any rules
promulgated pursuant thereto. The requirement of determining the
degree of driver responsibility shall include those accidents which
involve a claim payment only under first party coverages, such as
collision or PIP, where payment is actually made by the insurer
without regard to fault.

(b) Any accident occurring under the following circumstances
shall not be considered an at-fault occurrence:

1. The named insured, or other insured driver obtained a judgment
against, or a settlement from or on behalf of the person responsible
for the accident and no judgment was obtained against nor any
amount paid in settlement by or on behalf of the named insured or
other insured driver as a result of the accident;

2. The accident occurred while the motor vehicle owned or oper-
ated by a driver insured under the policy was lawfully parked. An
automobile rolling from a parked position shall not be considered
as lawfully parked, but shall be considered as in the operation of
the last operator;

3. The automobile was struck in the rear by another vehicle and
the named insured or other insured driver has not been convicted
of a moving traffic violation in connection with this accident;

4. The operator of the other automobile involved in the accident
was convicted of a moving traffic violation and the named insured
or other insured driver was not convicted of a moving traffic violation
in connection with the accident;

5. The automobile was struck by a hit and run driver, if such
accident was reported to the proper authority within 24 hours;

6. The accident occurred when using the automobile in response
to an emergency if the insured driver at the time of the accident was
a paid or volunteer memniber of any Police or Fire Department, First
Aid Squad, or any law enforcement agency. This exception does not
include an accident occurring after the automobile ceases to be used
in response to such emergency; or

7. Physical damage losses other than collision.

11:3-23.8 Convictions
(a) Table I below sets forth those offenses and, where applicable,
corresponding Event Identifier Codes for violations that appear on
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the DMV Abstract, which shall result in a dangerous driver or driver
with excessive claims designation pursuant to N.J.A.C. 11:3-23.5.

Table I
Conviction Description Event Identifier Code
1. Allowing unlicensed driver to operate 339b
vehicle.
2. Altered driver’s license/registration. 3381

3. Obtaining a license or registration 0337, 0312, *(MS03]*
*MSO0S*, MSNJ
312, C312, *[0505]* *05D5*

0310, 0304

through deception of any kind.
4. Operating a motor vehicle without a
license or registration.
5. Operating during a period of suspension 0340
or revocation.
6. No liability insurance on motor vehicle. 06B2
7. Failure to verify insurance—accident FVIA, FVIT
or termination. *ACCD, TERM*

8. Vehicular homicide. Cl1s
9. Fatal accident, emergent or nonemergent. EFTL, NFTL
10. Possession of narcotic drugs. 4491
11. Use of counterfeit plates or plates 0338

other than issued.
12. Consuming alcohol while operating/riding. 451A
13, Any driver insured under the policy has  Inapplicable
had a vehicle registered in New Jersey
during the preceding year but has failed
to carry compulsory liability insurance
or has had a lapse in compulsory liability
coverage for more than 30 days.
14. Operating under the influence of liquor or 0450, 3261

drugs.

15. Refuse alcohol breath test. 4504

16. Racing on highway. 0452, 05CI1

17. Reckless driving. 0496

18. Following too closely. 0489

19. Leaving the scene of an accident; Personal 129A
[njury.

20. Passing school bus. 1281

21. Exceeding maximum speed 15 or more
mph over limit.

9124, 4984, All4, 4985
9125, 8124, A115. 8125%, 12A4,
12A5, 12B4, 12B5, SPED*
22, Any individual covered under the policy  Inapplicable

has been found by a court of competent

jurisdiction to have committed any act

which is in violation of the New Jersey

Insurance Fraud Prevention Act (N.JS.A.

17:33A-1) or has been convicted of any

crime in any jurisdiction involving

insurance fraud.

*NOTE: No conviction represented by the Event Identifier Code “SPED” shall
result in a dangerous driver designation under item 21 above unless the *“Pts” column
on the Abstract displays a 4 or 5. Convictions with the Event Identifier Code “SPED”
where the “Pts” column on the abstract shows a 2 shall not result in a dangerous
driver designation. However, the DMV points assessed for the conviction shall be
included toward a dangerous driver designation resulting from accumulation of nine
or more DMYV points as specified at N.J.A.C. 11:3-23.5(a)3.*

(b) With respect to any conviction of a violation that is disclosed
on the DMV abstract, the insurer shall use the Event Responsibility
Codes shown on column two of the abstract to determine whether
the listed violation reflects a Court Code (including foreign state
violations listed on the abstract) or a Division Code.

1. The dangerous driver designation for Court Code violations
shall apply only where the Event Type column of the abstract
{column three on the abstract) contains a *“V” designation; court code
violations where the Event Type column contains an *O” designation
shall be disregarded. The dangerous driver designation for Division
Code violations shall apply only where the Event Type column of
the abstract contains an “O” designation; Division Code violations
where the Event Type column contains an “S” designation shall be
disregarded.

2. The three year period specified at N.J.A.C. 11:3-23.5(a) shall
be computed based upon the date shown in the event date column
(column one) of the abstract.
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3. With respect to out-of-state violations for driving under the
influence of alcohol or drugs and refusal to take an alcohol breath
test (compact and non-compact states) the dangerous driver desig-
nations shall apply only where the Event Type column contains a
“V” designation. Subsequent entries reflecting administrative action
by DMYV based upon the out-of-state violation (Division Code, Event
Type “0”) shall be disregarded.

11:3-23.9  Severability

If any provision of this subchapter or its application to any person
or circumstance is held invalid, the remainder of this subchapter and
its application to other persons or circumstances shall not be affected.

LAW AND PUBLIC SAFETY
(a)

BOARD OF NURSING

Fee Schedule

Adopted Amendment: N.J.A.C. 13:37-12.1

Proposed: October 19, 1987 at 19 N.J.R. 1886(a).

Adopted: November 23, 1987 by Sylvia C. Edge, RN., M.A_,
President, New Jersey State Board of Nursing.

Filed: December 1, 1987 as R.1987 d.536, without change.

Authority: N.J.S.A. 45:1-3.2; 45:11-23,

Effective Date: December 21, 1987.

Expiration Date: February 11, 1990.

Summary of Public Comments and Agency Responses:
The New Jersey State Nurses Association submitted a letter in support

of the fee increase because it believes additional financial resources are
necessary to accomplish the Board’s objectives.

Full text of the adoption follows.

13:37-12.1 Fee schedule
(a) The following fees shall be charged by the Board.
. Certification for original examination and licensure:
Professional nurse—$40.00;
Practical nurse—$30.00.
. Certification for reexamination and licensure:
Professtonal nurse—$40.00;

1
1

. Practical nurse—$30.00.

2
i.
i
3. Licensure by endorsement:
i. Professional nurse—$35.00;

ii. Practical nurse—$25.00.

4. Verification—3$30.00.

5. Renewal of license (Biennial)—$24.00.
6. Late renewal of license—$34.00.

7. Duplicate license—$10.00

8. Temporary work permit—3$5.00.

. Notary fee—$5.00.

10. Instate verification—3$5.00.

11. Record duplication—3$5.00.

N=]

PUBLIC UTILITIES
(b)

BOARD OF PUBLIC UTILITIES

Winter Termination of Residential Electric and Gas
Service

Winter Termination Program

Adopted New Rule: N.J.A.C. 14:3-7.12A

Proposed: November 17, 1986 at I8 N.J.R. 2315(a).
Adopted: November 12, 1987 by Robert N. Guido,
Commissioner, Board of Public Utilities.
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Filed: November 16, 1987 as R.1987 d.516, with substantive
changes not requiring additional public notice and comment
(see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 48:2-12,48:2-13 and 48:2-24.

Effective Date: December 21, 1987.
Expiration Date: May 6, 1990.

Summary of Public Comments and Agency Responses:

Written comments concerning the proposal were provided by the Con-
sumers League of New Jersey, the Hudson County Legal Services Corpor-
ation, the New Jersey Department of Human Services, the Atlantic City
Electric Company, the South Jersey Gas Company, the New Jersey Natu-
ral Gas Company, Public Service Electric and Gas Company and the
Elizabethtown Gas Company.

The following comments were submitted on behalf of the Consumers
League of New Jersey:

1. The Board should eliminate the requirement of enrollment in a
budget payment plan as said requirement may result in a payment amount
that is beyond the customer’s present ability to pay. The minimum winter
payment should be tailored to the customer’s ability to pay.

2. The Board should eliminate the requirement for mandatory ‘‘seal-
up” of residences as said conservation measure is not occurring to any
significant degree.

3. N.J.A.C. 14:3-7.12A(a)7 should be redefined to cover *‘persons un-
able to pay their utility bills because of insufficient income or other
hardships™ thus focusing on present financial conditions only.

The following comments were submitted on behalf of the Department
of Human Services:

1. Home Energy Assistance Program benefits should be considered to
be a sufficient down payment for purposes of restoring service to eligible
customers who have been terminated and not had service reconnected
by November 5.

2. Prior to the referral of a customer to the low income seal-up pro-
gram, a waiver of confidentiality must be obtained from said customer.

The following comments were submitted on behalf of the Hudson
County Legal Services Corporation:

1. In addition to the protection from discontinuance of service
provided in the proposed rule, the Board should implement a weather
moratorium which would prohibit discontinuance of service to eligible
customers on any day when the temperature falls to freezing or below.

2. The use of the words “‘beyond their control” contained in N.J.A.C.
14:3-7.12A(a)7 creates an arbitrary standard of eligibility in that it allows
a utility to pass judgment on whether an individual’s financial hardship
was, in fact, beyond his control.

3. The Board should eliminate the requirement that an eligible cus-
tomer enroll in a budget payment plan (Subsection (c)) and not equate
a budget payment with good faith payment. Rather, utilities should be
required to individually calculate what each customer can realistically
afford to pay.

4. The Board should require that utility companies refrain from send-
ing discontinuance notices to eligible customers during the heating season.

S. NJ.A.C. 14:3-7.12A(i)1.ii. should provide that the utility company
must come forward with sufficient credible evidence that shows that the
tampering with utility facilities was done by the customer of record and
that the customer must be given the opportunity to rebut any presumption
that he or she is responsible for the tampering.

The following comments were submitted on behalf of the Atlantic City
Electric Company:

1. The rule should contain specific language setting forth the cus-
tomer’s ultimate responsibility for payment.

2. Subsection (b) should not limit a down payment to 25 percent of
the outstanding balance as a condition precedent to reconnection on or
after November 15 as that effectively eliminates those customers who can
afford more than 25 percent. Accordingly, this requirement should be
based upon the ability of the customer to make payment.

3. Subsection (c) should be amended to reflect a budget payment plan
on a schedule not to exceed one year as most customers do not want
to be placed on such a plan and the sooner payment is made the less
animosity the customer will have for the budget payment plan.

4. Subsection (d) provides that customers are required to make good
faith payments during the winter period if they have the ability to do
so and that said payments “should be equal to a budget payment amount,
although a lesser amount should be accepted from those customers who
do not have the ability to pay the budget amount.” The company rec-
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ommends that the Jesser amount be accepted only during the heating
season and that any amount not paid during the heating season be made
up during the rest of the non-heating season.

5. In order to conserve the company’s resources, it is recommended
that the words “or means to obtain one” be inserted after the word
“form” in the second sentence of subsection (h)9 regarding landlord
consent forms for weatherization work.

6. As it believes that N.J.A.C. 14:3-7.12A(i)2. does not adequately
differentiate between customers who cause unauthorized restorations and
customers who are discontinued prior to the heating season for nonpay-
ment, the company recommends that the rule require those customers
who have caused an unauthorized use to make a down payment of an
amount greater than 25 percent.

7. In order to distinguish the different types of utility companies, the
company recommends that in subsections (a), (b), (c), (d), (f) and (g)
“electric and gas” be amended to ‘‘electric or gas”.

The following comments were submitted on behalf of Public Service
Electric and Gas Company:

1. The annual Board approval of the Winter Termination Program fact
sheet as required in subsection (g) is inordinate in that all changes must
be approved and is “‘as open invitation to abuse and an onerous require-
ment without apparent benefit.”

2. The landlord consent form mandated in subsection (h)9. should be
made available only to those customers requesting it rather than as a bill
insert. The company is of the opinion that the universal distribution of
the form may unfairly restrict information that would have otherwise
been included as a bill insert.

3. The program commencement date should not be extended from
December 1 to November 15 each year.

The following comments were submitted on behalf of Elizabethtown
Gas Company:

I. Subsection (d) should establish additional procedures which will
allow a utility to seek an administrative hearing on the ability of a
chronically delinquent customer to make good-faith payments in return
for the program’s protections.

2. In order to insure that all energy related assistance funds are for-
warded to a customer’s electric or gas utility, if either is the customer’s
major heat supplier as required by subsection (e), the Board should
investigate a means by which local agencies could be mandated to make
separate energy payments directly to the utility.

3. The expenditures associated with the obligation to be more ag-
gressive in pursuit of seal-up participation could negatively affect the
company’s cash flow. In addition, sufficient contractor manpower does
not exist on a statewide basis to accomplish such an aggressive program.

4. The requirements that contractors record and report any structural
measures requiring greater weatherization beyond the scope of the seal-
up (subsection (h)4.) and that utilities compile historic consumption and
billing data as well as a list of specific conservation measures installed
(subsection (h)6.) are costly and unnecessary.

The following comments were submitted on behalf of the New Jersey
Natural Gas Company:

1. The regulation should provide a method to achieve the full payment
of outstanding bills.

2. Subsection (h) should be clarified to indicate that the limitations
of the down payment to an amount of up to 25 percent of the outstanding
balance was intended to assist those customers having a bona fide difficul-
ty in obtaining necessary funds for utility services.

3. Subsection (d) should be clarified to indicate that a good-faith
payment in an amount less than a budget payment amount must be
accepted only during the heating season.

4. The protection from discontinuance of service afforded in subsection
(d), should be limited to the heating season.

5. Subsection (h)9 should be amended to reflect that a landlord consent
form regarding the low income seal-up programs, or the means to obtain
one shall be forwarded to customers along with the descriptive infor-
mation on the seal-up program and the Winter Termination Program fact
sheet.

6. As unauthorized s€rvice obtained through tampering, whether
metered or unmetered, is a prosecutable offense and should not be con-
doned by offering routine payment arrangements for same, subsection
(i)2. should require a customer to pay in full all charges for unauthorized
use and to make a down payment of up to 25 percent of the outstanding
account balance prior to the unauthorized use as a precondition for the
continuation of service during the heating season.
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The following comments have been submitted on behalf of South Jersey
Gas Company:

1. The provision contained in subsection (b) requiring an annual pay-
ment of 25 percent prohibits the utility from ever collecting the full unpaid
balance and amounts to social engineering for which the Board has no
lawful authorization.

2. Subsections (c) and (d) should be amended to include language that
would clearly state the right of a customer and a utility to enter into a
deferred payment agreement for a period of less than 12 months without
the toss of protected status for the customer.

3. Subsection (e) does not reflect the need that arrearages must be
adequately addressed without long-term dependence on fuel assistance
programs.

4. In order to avoid costs to the utility and its customers, subsection
(h)9. should be amended to permit the landlord consent form to be
forwarded to the customer upon the return of a coupon indicating that
said customer is a tenant.

5. Protected status should not be extended to any customer who causes
the unauthorized restoration of service. Accordingly, subsection (i)2.
should require that such customers make full payment for the un-
authorized use as a precondition for the continuation of service during
the heating season.

AGENCY RESPONSES: Through a series of Orders in Docket No.
792-88 beginning February 20, 1981, the Board established a formal
policy regarding the termination of residential electric and gas service
during the heating season. As stated in these Orders and as noted in the
social impact section of the proposed rule, the purpose of the Winter
Termination Program “‘is to recognize that the loss of residential electric
and gas utility service during the heating season poses a potential danger
to the health and welfare of many citizens of this State.”

The Board, however, has made it clear that while eligible customers
may have their service continued during the heating season by having
a portion of their bills deferred, said customers remain obligated to satisfy
their bills in full.

The Board is of the opinion that the rule as drafted adequately reflects
the obligations of the customers and, in addition to providing necessary
protection during the heating season, offers a reasonable means by which
eligible customers may continue to receive gas and electric utility service
in an uninterrupted maanner subsequent to the heating season. The Board
is of the further opinion that the heating season should commence as
of November 15 of each year and run through March 15 unless otherwise
ordered.

The Board continues to believe that the Winter Termination Program
must take into consideration a customer’s ability to pay. Indeed, in the
Board’s Order of February 20, 1981, the Board specifically rejected a total
ban on winter residential shut-offs because that policy would have
eliminated such a consideration.

The categories of protected customers as set out in subsection (a) are
based on present individual economic conditions and the Board is aware
of no instance since their inception when such classifications have been
or could have been arbitrarily interpreted or applied.

The good-faith payments required by subsection (d) are clearly desig-
nated to be made during the heating season and are based on ability to
pay. The enrollment in a budget plan (subsection {c)) is an attempt to
allow protected customers to have service continued beyond the protected
period and should be retained as a requirement for participation in the
Program. In the event that a dispute regarding ability to make a good-
faith payment is referred to the Board, an appropriate procedure will be
instituted by the Board which allows for applicable due process consider-
ations.

After review of the comments regarding the requirements for a down
payment contained in subsection (b), the Board is of the opinion that
a maximum amount of 25 percent is reasonable and is necessary for
purposes of implementation and avoidance of potential abuse. And while
the transfer of energy related financial assistance to the utilities (subsec-
tion (e)) may in many instances amount to a satisfactory down payment,
the Board does not deem it necessary at this time to place specific
limitations on the down payment beyond the maximum of 25 percent
of the outstanding balance.

As previously stated, the Board considers the participation of protected
customers in the low income seal-up programs to be an important means
by which to reduce the consumption of those who are least able to afford
the current costs of utility services while alleviating, to some degree, the
prospective uncollectables facing the affecting utility companies.
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The Board finds the requirements associated with the low income seal-
up program to be reasonable and necessary. It is also the considered
opinion of the Board that any potential problems, including costs, that
may be faced by the affected utilities may be effectively addressed within
the ongoing review of utility conservation programs. The Board is of the
further opinion that as customers seeking the protection of the Winter
Termination Program do so on a voluntary basis and must identify
themselves to the utilities, there is no need to address the question of
confidentiality with regard to participation in the seal-up program.

The Board has, however, amended subsection (h)9. to allow for utilities
to forward to eligible customers a landlord consent form or the means
to receive one in order that excess costs to utilities and their customers
may be avoided.

The Board also deems the annual review of the Winter Termination
Program fact sheet to be a necessary tool in assuring that essential
information is provided to cligible customers accurately and appro-
priately.

While agreeing that the unauthorized restoration of service is a serious
matter, the Board is of the opinion that for purposes of providing the
protection afforded by the Winter Termination Program, a distinction
between unauthorized restoration and tampering is reasonable.

With regard to tampering with utility facilities, the burdens set out in
subsection (i)1.ii. are reasonable and logical. Once the utility has estab-
lished that tampering has in fact occurred, the burden should shift to
the customer to either rebut that charge or show that he did not contribute
to the situation.

In addition, as noted in subsection (i)l., no discontinuance of service
for tampering with utility facilities ““shall occur until the customer has
been afforded all reasonable due process, including an opportunity to be
heard.”

It should be further noted that the Board has amended subsections (a),
(b), (¢), (d), (f) and (g) to reflect, where appropriate, “electric or gas”
instead of “electric and gas.”

The Board will closely monitor the Winter Termination Program and
amend this rule when and where appropriate. In this regard, the Board
will continue to pursue avenues by which to insure that energy related
assistance payments for service provided by utility companies reach their
intended destination.

The comment calling for a weather moratorium is one that would affect
discontinuance of service in general and is not suited specifically for the
Winter Termination Program. The Board would consider such a proposal
if it is presented with a proposed rule that would affect all residential
electric and gas service. In addition, the comment that the Board require
utilities to refrain from forwarding discontinuance notices to known
eligible customers during the heating season is best left to direct Board
contact with a utility if necessary and need not be addressed within the
context of this rule.

Full text of the adoption follows (additions to the proposal in-
dicated in boldface with asterisks *thus*; deletions from proposal
indicated in brackets with asterisks *[thus]*).

14:3-7.12A Winter termination of residential electric and gas service
(Winter Termination Program)

(a) A regulated electric *[and]* *or* gas utility shall not discon-
tinue service during the period from November 15 through March
15, referred to in this section as the ‘‘heating season”, unless other-
wise ordered by the Board, to those residential customers who dem-
onstrate at the time of the intended termination that they are:

I. Recipients of benefits under the Lifeline Credit Program;

2. Recipients of benefits under the Federal Home Energy As-
sistance Program (HEAP), or certified as eligible therefore under
standards set by the New Jersey Department of Human Services;

3. Recipients of Federal Aid to Families with Dependent Children
(AFDC);

4. Recipients of Federal Supplemental Security Income (SSI);

5. Recipients of Pharmaceutical Assistance to The Aged and Dis-
abled (PAAD);

6. Recipients of general welfare assistance benefits; or

7. Persons unable to pay their utility bills because of circumstances
beyond their control. Such circumstances shall include but shall not
be limited to unemployment, illness, medically related expenses, re-
cent death of a spouse and any other circumstances which might
cause financial hardship.
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(b) Those residential electric *[and]* *or* gas customers whose
services have been discontinued for non-payment and have not been
reconnected as of November 15, and who are otherwise eligible for
protection under the Winter Termination Program, shall be required
to make a down payment of up to 25 percent of the outstanding
balance as a condition precedent to the *[recipient]* *receipt* of
services during the current heating season. The customer shall be
notified, at the time of enrollment in a budget payment plan as
required by (c) below, that the 25 percent down payment shall rep-
resent a maximum required amount and is not to be regarded as a
minimum required payment. The utility shall consider the customer’s
ability to pay in determining the appropriate level of the required
down payment, but in no instance shall such required payment exceed
25 percent of the outstanding balance. The utility shall refer to the
Board for resolution, all disputes regarding the appropriate level of
down payments.

(c) All residential electric *[and]* *or* gas customers who are
eligible for and who seek the protection of the Winter Termination
Program shall enroll in a budget payment plan on an annual basis.

(d) All residential electric *[and]**or* gas customers who are
eligible for and who seek the protection of the Winter Termination
Program shall make good-faith payments during the heating season,
if they have the ability to do so. Said payments should be equal to
a budget payment amount, although a lesser amount shall be ac-
cepted from those customers who do not have the ability to pay the
full budget amount.

1. If an eligible customer has the ability to make a good-faith
payment but refuses to do so, or if there is any other dispute related
to good-faith payments, the servicing utility *[may]* *shall* refer said
dispute to the Board for a determination. In addition, the servicing
utility shall inform each eligible customer involved in such a dispute
that the matter has been forwarded to the Board for a determination
and that the customer may also notify the Board of the dispute if
he or she so chooses. Until the Board has rendered a determination
in such an instance, the servicing utility shall not unilaterally discon-
tinue service *during the heating season*.

(e) Customers who are eligible for and who seek the protection
of the Winter Termination Program shall forward all energy related
financial assistance, such as Home Energy Assistance Program
(HEAP) heating benefits, to their electric or gas utility, if either utility
is their major heat supplier.

(f) During the heating season, the affected electric *[and]* *or*
gas utilities shall not request a security deposit or an addition to an
existing security deposit from a customer who is eligible for and seeks
the protection of the Winter Termination Program.

(g) During the heating season, all notices of discontinuance of
residential electric *[and]* *or* gas services shall be *{accomplished]*
*accompanied* by a Winter Termination Program fact sheet, printed
in both English and Spanish, setting forth all terms and conditions
of the Program. The affected electric and gas utilities shall submit
drafts of their proposed fact sheets to the Board no later than October
I, in order that the Board may approve their form and substance
prior to the heating season. The form and substance of the Winter
Termination Program fact sheets shall be subject to Board review
and approval on an annual basis.

(h) Customers who are eligible for and seek the protection of the
Winter Termination Program shall participate in the low income seal-
up programs, if eligible therefore, currently approved by the Board
and administered by the affected electric and gas utilities. The im-
plementation of this requirement shall be effectuated through the
following procedures:

1. Descriptive information on the low income seal-up programs
shall accompany the Winter Termination Program fact sheet as re-
quired in (g) above;

2. The utility shall refer to its seal-up contractor, the names of
responding protected customers who are eligible for the low income
seal-up program*s*. The contractor or the utility shall contact the
customers to schedule the seal-up. Scheduling shall take place as soon
‘as practicable after receipt of the customer response to the notice
‘of discontinuance;

\ 3. Winter Termination Program customer seal-ups shall be per-
formed as soon as practicable. If a utility projects that it cannot
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complete these seal-ups prior to the end of the heating season, it shall
submit an alternate implementation schedule to the Board for review
on or before January 31;

4. The contractor shall perform a general audit of the dwelling and
perform the most cost effective weatherization measures first. The
contractor shall record and report to the utility any structural defi-
ciencies requiring greater weatherization measures beyond the scope
of the seal-up. The utility shall refer the customer names to those
agencies providing low income weatherization programs;

5. The utility shall inform all agencies administering the Low
Income Weatherization Grant Program in its territory of the new
seal-up and weatherization grant provisions of the Winter Termin-
ation Program;

6. The utility shall monitor the usage and billing payment record
of participating customers. The utility shall also compile historic
consumption and billing data for these customers as well as a list
of specific conservation measures installed in order to provide a basis
for evaluating the Program. This information shall be submitted to
the Board for analysis by May 1;

7. Electric utilities shall provide seal-up to those eligible partici-
pating customers who heat with electricity or any fuel other than
natural gas in accordance with the existing Board approved low
income seal-up programs;

8. Electric utilities shall not be required to provide the seal-up to
those customers who heat with natural gas. The electric utilities shall
forward the names of these gas heating customers to the appropriate
gas utility for processing;

9. Tenants shall be required to secure landlord permission for the
weatherization work. A landlord consent form*, or the means to
obtain one* shall be forwarded to customers along with the descrip-
tive information and Winter Termination Program fact sheet as re-
quired in (h)I above;

10. The utility may utilize the services of the local Community
Action Program (CAP) Agencies or other local social service or-
ganizations, to certify the economic eligibility for the low income
seal-up programs for those customers who seek the protection of the
Winter Termination Program *{since]* *because* they are unable to
pay their utility bills because of circumstances beyond their control.
This option shall be related solely to the economic eligibility *of a
customer* for the low income seal-up programs and shall not be
utilized as a means of determining the eligibility of a customer for
protection under the Winter Termination Program. Economic
eligibility for the seal-up measures for these customers shall be de-
termined by those standards applicable to the low income seal-up
programs as established and approved by the Board;

11. As participation in the low income seal-up programs is a
continued program eligibility requirement, the utility shall refer to
the Board, for purposes of an administrative review, the names of
all protected customers who refuse such participation. Pending said
administrative review, the utility*,* shall not unilaterally discontinue
service for failure to participate in the low income seal-up programs.
Discontinuvance for said failure to participate shall not occur unless
authorized by the Board. Tenants who are unable to obtain ap-
propriate landlord /owner permtission shall not be considered to have
refused participation in the low income seal-up programs. The utility
shall provide the *Board with the* names and addresses of those
tenants who have indicated their inability to obtain landlord/owner
consent.

(i) An electric or gas utility may terminate service (0 a customer
who is eligible for the Winter Termination Program if said customer
connects, disconnects or otherwise tampers with the meters, pipes,
wires or conduits of the utility for the purpose of obtaining electric
or gas service without payment therefor.

1. No discontinuance shall occur until the customer has been
afforded all reasonable due process considerations, including an op-
portunity to be heard. Toward this end, the electric and gas utilities
shall comply with the following requirements prior to discontinuing
service to any customer who has allegedly tampered with the meter
or other company facilities resulting in the receipt of unmetered
service:

i. The utility shall notify the Board of all pertinent facts related
to the alleged tampering;
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ii. The Board shall have seven days after receipt of said infor-
mation to complete an impartial and informal investigation of the
matter. In the event that a utility comes forward with sufficient
credible evidence that shows that the meters, pipes, wires, conduits
or attachments through which a customer is thus being furnished with
electric or gas service have been tampered with, the Board shall
immediately notify the customer and the burden shall shift to the
customer to come forward with sufficient evidence to rebut the
charges of the utility. Failure to do so will result in a finding that
tampering did not occur for the purpose of obtaining the utility
service without payment and that the customer is responsible there-
for;

iii. Upon a finding by the Board that tampering did occur, the
utility shall give written notification to the customer, by certified
mail, return receipt requested, and to the local public welfare agency
and the local municipal health agency, by regular mail, *[to give
notification of]* *as te* the date upon which service to the customer
shall be terminated. Said notification shall be made at least seven
days prior to the date of the proposed service termination. The utility
shall further advise the customer in the written notification that if
he or she claims to be dependent on life sustaining equipment, the
customer must furnish a physician’s certificate within the aforemen-
tioned seven day period, wherein the condition requiring such equip-
ment is identified and verified;

iv. Any relief requested under N.J.A.C. 14:3-3.6(d) regarding
medical emergencies shall be reviewed on a case-by-case basis.

2. A customer, otherwise eligible for the Winter Termination Pro-
gram, whose electric or gas service had been discontinued prior to
the start of the heating season and who has subsequently caused the
unauthorized restoration of said service shall, when said un-
authorized service has been registered on the meter, be required to
make a down payment of up to 25 percent of the outstanding account
balance as of the most current meter reading as a pre-condition for
the continuation of service during the heating season.

ENVIRONMENTAL PROTECTION
(a)

DIVISION OF PARKS AND FORESTRY

Natural Areas System

Adopted Repeal: N.J.A.C. 7:2-11
Adopted New Rules: N.J.A.C. 7:2-11

Proposed: December 1, 1986 at 18 N.J.R. 2349(b)

Adopted: November 25, 1987 by Richard T. Dewling,
Commissioner, Department of Environmental Protection and
Thomas F. Hampton, Administrator, Office of Natural Lands
Management.

Filed: November 30, 1987 as R.1987 d.533, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3(c)).

Authority: N.J.S.A. 13:1D-1 et seq., 13:1B-3, 13:1B-15.4 et seq.,
13:1B-15.12a et seq., and 23:7-9.

DEP Docket Number: 054-86-10.
Effective Date: December 21, 1987.
Expiration Date: July 19, 1688.

Summary of Public Comments and Agency Responses:

Notice of the proposed repeal and new rules appeared in the December
1, 1986 New Jersey Register. Six comments were received prior to the
close of the public comment period on December 31, 1986.

COMMENT: Our natural resources would be better served if forest
management practices were incorporated into Natural Land strategies.

RESPONSE: For some areas, forest management practices are essen-
tial for preserving species and communities at their current stage of
succession. For areas where natural succession is encouraged, little or no
forest management is necessary. NJ.A.C. 7:2-11 allows both practices
depending upon whether the area is classified as an ecological reserve
or conservation preserve. See N.J.A.C. 7:2-11.7.
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COMMENT: One area of the proposed new rules that should be
reassessed is the concept of how much acreage is necessary to maintain
a specific feature of the ecosystem. There is already a repetition of Natural
Area types as indicated in N.J.A.C. 7:2-11.12. Perhaps reduction of this
repetition, utilizing smaller areas, and buffer strips around these areas
would be more practical and manageable.

RESPONSE: The determination of adequate acreage to permanently
preserve a species or ecosystem is not easily made. Focusing on smaller
areas with buffers is not supported by current theory on island biogeo-
graphy and, although this strategy may be pursued in some cases, it
should not be an overall management goal of the Natural Areas System
(System). Repetition of habitat types in the System should not be viewed
in a negative light. It may be advantageous to have duplication so that
one area could be managed as an ecological reserve and one as a conserva-
tion preserve. Over time, the habitats could be compared for educational
and research purposes. The Natural Areas System Act, N.J.S.A.
13:1B-15.12a et seq., directs the Department to study “all remaining State
lands” and ‘““lands that are not State-owned lands” for possible inclusion
in the System. No limitation on acreage is placed on this legislative
mandate.

COMMENT: Habitat manipulation is conducted to enhance the
wildlife resources which indirectly enhance use. The blanket prohibition
against all habitat manipulation contained in N.J.A.C. 7:2-11.9(d)16t1 is
overly restrictive. This provision should be modified to allow for habitat
manipulation after review and approval by the administering agency, the
Natural Areas Council and the Office of Natural Lands Management.

RESPONSE: N.J.A.C. 7:2-11.9(e)161 (proposed as N.J.A.C.
7:2-11.9(d)16i) allows hunting, fishing, trapping, and the stocking of fish
and game, within all natural areas. This provision does not, on an interim
basis, allow manipulation of the habitat solely for the purposes of enhanc-
ing these activities. However, further manipulation of habitat may be
permitted pursuant to a management plan if it is not contrary to the
designation objective.

COMMENT: One comment opposed the prohibition of consumptive
use of any product of natural areas as provided at N.J.A.C. 7:2-11.9(d)7
since this would, in effect, preclude hunting, trapping and harvest type
fishing.

RESPONSE: N.J.A.C. 7:2-11.9(e)7 (proposed as N.J.A.C.
7:2-11.9(d)7) does not prohibit hunting, fishing or trapping. This para-
graph begins with the limitation, ““Except as provided in this section. . . .”
Hunting, trapping, and fishing are expressly allowed at N.J.A.C.
7:2-11.9(e)16i (proposed as N.J.A.C. 7:2-11.9(e)16i).

COMMENT: One comment questioned the wisdom of the limitations
at N.J.A.C. 7:2-11.9(d)6, especially if the area is becoming overgrown by
noxious, non-native plants.

RESPONSE: This provision only prohibits removal of vegetation for
‘*the purpose of enhancing the beauty or neatness of a natural area.” this
subchapter does allow removal of vegetation, subject to approval of a
specific plan by the Commissioner, to preserve habitat. See N.J.A.C.
7:2-11.9(e)12 (proposed as N.J.A.C. 7:2-11.9(d)12).

COMMENT: One comment opposed the specifying of the “‘primary
classification” for the proposed designations to the Natural Areas System
as described in N.J.A.C. 7:2-11.7 and used in N.J A.C. 7:2-11.12. The
commenter was of the opinion that the *‘primary classification” would
be made only upon adoption of the management plan for a designated
area.

RESPONSE: The purpose of a primary classification is to allow con-
sistent decision making and management by the administering agency
absent a management plan. Upon adoption, the management plan would
refine management techniques and public uses based on a thorough
evaluation of the natural area. The definition at N.J.A.C. 7:2-11.3 has
been changed to clarify this intent, and, since the term “primary classi-
fication” may be confusing to some, it has been changed throughout the
rule to ‘“interim classification” to better reflect its intent.

COMMENT: N.JLA.C. 7:2-11.9(d)!14 will substantially damage and
inhibit the ability to treat mosquito breeding areas, which directly inter-
feres with the duty imposed upon county mosquito control commissions
under N.J.S.A. 26:9-13 et seq. Instead of the Department of Environmen-
tal Protection, the duty to declare a public health threat should remain
with the Commissioner of the Department of Health. Declating a public
health threat after cases have been documented is at least two to four
weeks too late. Control based on scientific surveillance that is carried out
before documented cases of mosquito-born infectious disease occur and
viruses are present would be more appropriate.
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RESPONSE: The Council and Department agree, N.J.A.C.
7:2-11.9(e)14 (proposed as N.J.A.C. 7:2-11.9(d)14) has been revised to
allow spraying of certain larvacides, but not adulticides which have less
specificity for target organisms, to control mosquito populations in
coastal wetland natural areas. Physical manipulation will not be allowed.
The changes will allow control of mosquito populations while main-
taining specics diversity in natural areas.

COMMENT: The use of the term ‘““habitat management” in line 12
of the summary reflects an inappropriately narrow perspective of natural
areas since natural areas are often created to protect scenic, geological,
and recreational values as well as wildlife. The term ‘“‘resource manage-
ment” would be more appropriate.

RESPONSE: The Natural Areas Act, N.J.S.A. [3:1B-154 et seq.,
clearly indicates that the Department has the responsibility to protect
areas as habitat for rare and vanishing species of plants and animal life.
Such areas may contain scenic, geological and recreational values, yet
they are not the primary reasons for designation of the area. Consequent-
ly, retention of the term “habitat management’” is appropriate.

COMMENT: N.J.A.C. 7:2-11.4(d) narrows the criteria for selecting
areas for addition to the Register and protection in the Natural Areas
System to ‘“‘endangered species habitat” and various “‘ecosystems.”
Although ‘‘habitats” are important, we believe the Natural Areas Act
was also intended to protect areas with outstanding natural scenic values,
wilderness recreational values, and other aesthetic values.

RESPONSE: Protection of aesthetic and recreational values are sec-
ondary when selecting areas for inclusion in the System. Although these
values are important, they are commonly found and adequately protected
in various other lands held by the Department, such as, State Parks,
Forests, and Wildlife Management Areas. The Natural Areas System was
established to identify and protect special plant and wildlife areas of the
State and to manage these lands differently from other State holdings.
See N.J.S.A. 13:1B-15.5.

COMMENT: A fifth criterion should be added to the list in N.J.A.C.
7:2-11.4(d) as follows:

“S. Natural scenic areas: areas of special scenic value; areas of
outstanding natural beauty: areas with significant wilderness charac-
teristics or with outstanding opportunities for wilderness related rec-
reation.”

RESPONSE: The types of factors suggested in this “fifth criterion”
would inappropriately qualify many areas of the State for inclusion in
the System. Such a criterion would be an unauthorized extension of the
Natural Areas Act (see preceding response).

COMMENT: N.J.A.C. 7:2-11.6(h) appears inconsistent with section
8 of the Natural Areas System Act, N.J.S.A. 13:1B-15.12a7, which
provides: “No land in the system may be leased, sold or exchanged . . .
nor shall the timber thereon be sold .. . nor minerals extracted, except
by authorizing special legislation.”” Allowing the Governor to remove
lands from the System without the concurrence of the Legislature would
be contrary to the intent of section 8 of the Natural Areas System Act.
N.J.A.C. 7:2-11.6(h) should be simply deleted entirely or at least modified
to include the necessary legislative concurrence.

RESPONSE: Although N.J.A.C. 7:2-11.6(g) and (h), in providing for
the removal of an area from the System, are not patently contrary to
the statutory provisions at N.J.S.A. 13:1B-15.12a7, which proscribe the
lease, sale or exchange of, or removal of natural resources from, and land
in the System, except by authorizing special legislation, the Department
agrees that removal of an area from the System should not be allowed
without an act by the Legislature. Therefore, N.J.A.C. 7:2-11.6(g) and
(h) have been deleted.

COMMENT: We urge the Department to strengthen interim practice
N.J.A.C. 7:2-11.9(d)3 to read as follows: *“Vehicular access lanes should
be phased out as soon as practical unless needed for administrative
purposes. No new or enlarged access lanes will be constructed except for
unavoidable emergency administrative purposes such as fighting fires.
Such emergency actions must be approved by the Commissioner.”

RESPONSE: The presence of vehicles in a natural area, on an iterim
basis, is not contrary to the Natural Areas Act or the Natural Areas
System Act, provided the designation objective may be achieved. Prior
to passage of the Natural Areas Act, the bill contained an entire section
prohibiting vehicle use in a natural area. That section was deleted by the
Legislature prior to passage. Notwithstanding the above, vehicle use may
be prohibited, on a case-by-case basis, upon adoption of the management
plan in accordance with NJ.A.C. 7:2-11.8.

COMMENT: The interim management practice at N.J.A.C.
7:2-11.9(d)71ii should be strengthened to read as follows: “Structures
having no (delete utilitarian) historic, scientific or habitat value should
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be demolished and removed unless such structure is deemed essential for
administrative purposes.”

RESPONSE: There are times when removal of structures or access for
removal may cause significantly more damage to natural features than
retention of the structure itself. The Council and Department agree with
parts of the above comment except that the administering agency must
retain the option of removing the structure. NJ.A.C. 7:2-11.9(e)7iii
(proposed as N.J.A.C. 7:2-11.9(d)7iii) has been changed to incorporate
the suggested language, except that “‘should™ has been replaced with
“may.”

COMMENT: Wildfires often play an essential role in maintaining the
ecology of natural ecosystems, especially in the Pinelands. N.J.A.C.
7:2-11.9(d)9 and 10 should be modified to give forest managers some
flexibility in the way they manage wildfires.

RESPONSE: While fire is essential for maintaining some ecosystems,
the goal of combating a wildfire is to protect human life and property.
Therefore, wildfires will continue to be brought under control as quickly
as possible. Use of prescribed burning in natural areas may be permitted
under the adopted rules.

COMMENT: One comment stated that N.J.A.C. 7:2-11.9(d)13 should
be changed so that biological controls are given preference to chemical
means to control gypsy moths.

RESPONSE: The Council and the Department agree that non-
chemical means of control of gypsy moths should be used where possible.
However, decisions must be made on a case-by-case basis. N.J.A.C.
7:2-11.9(e)13 (proposed as N.J.A.C. 7:2-11.9(d)13) has been modified to
reflect the preference, but other means of control will be allowed when
necessary. :

COMMENT: NJ.A.C. 7:2-11.9(e)4 should be deleted and N.J.A.C.
7:22-11.9(e)6 should be strengthened as follows: “New structures and
enlargement of existing structures may be undertaken by the adminis-
tering agency only if such structure is essential to the administration of
the natural area and cannot reasonably be located outside the boundary
of the natural area.”

RESPONSE: Both these provisions apply only to the buffer area of
a natural area. The provisions are sufficiently protective as proposed
because they permit new vehicle access lanes and structures only within
buffer areas.

COMMENT: The word “limited” should be deleted from the defi-
nition of “ecological reserve”™ at N.J.A.C. 7:2-11.7 and replaced with the
term “little or no™.

RESPONSE: The Council and the Department agree. The term “lim-
ited”” implies some, but very little, habitat manipulation. The Council and
Department intended to be more restrictive in allowing minor habitat
manipulation as the exception and only when necessary to attain the
designation objective. “'Ecological reserve” has been modified accordingly
at NJA.C. 7:2-11.7(b)1.

COMMENT: N.J.A.C. 7:2-11.9(e)5 should be deleted to provide flex-
ibility in combating forest fires. N.J.A.C. 7:2-11.9(d)9 provides adequate
protection for natural areas.

RESPONSE: The Council and Department agree. In a densely popu-
lated state like New Jersey, fire fighters must have flexibility in order to
protect lives and property. These individuals must consider natural re-
source protection as secondary to that goal while combating wildfires.
N.J.A.C. 7:2-11.9(e)9 (proposed as N.J.A.C. 7:2-11.9(d)9) provides suffi-
cient flexibility for fire fighting while protecting natural areas.

COMMENT: NJ.A.C. 7:2-11.9(d)!1 should be revised to provide for
flexibility where boundary posting at prescribed intervals may be difficult.
Further, the posting every 300 feet is too frequent. Boundaries should
be posted, where possible, at a density of 10 signs per mile.

RESPONSE: NJ.A.C. 7:2-11.9(e)l (proposed as N.J.A.C.
7:2-11.9(d)!) has been modified to provide for posting *‘at a maximum
density of 10 signs per mile.”

COMMENT: N.J.A.C. 7:2-11.3(e) should be revised from “easement”
to “‘conservation easement’” to avoid confusion with utility easements
which more properly come under the definition of “right-of-way”.

RESPONSE: N.J.A.C. 7:2-11.3(e) has been modified accordingly with
respect to the term ‘“‘easement.”

COMMENT: The administering agency listed for Cape May Wetlands
Natural Area at N.J.A.C. 7:2-11.2(¢c)10iv should be Cape May Point State
Park, and for Great Bay Natural Area at N.J.A.C. 7:2-11.2(c)17iv, the
administering agency should be Bass River State Forest.

RESPONSE: These changes have been made in the adopted rule.

COMMENT: It may be better not to preclude development of facilities
for interpretation or with a primary purpose of education as implicit in
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the provisions at NJ.A.C. 7:2-11.9(e)6. What better place to provide
interpretation than within these protected areas?

RESPONSE: Other adjacent State lands are more appropriate lo-
cations for educational facilities than are natural areas. While the buffer
area of a natural area may be appropriate for such structures, the decision
to develop facilities for interpretation in buffer areas must be made on
a case-by-case basis and adopted in the management plan.

COMMENT: One comment questioned the prohibition against the
removal of vegetation in ecological reserves at N.J.A.C. 7:2-11.9(¢)8vil.
In all but the most ecologically sensitive areas, the harvesting of over-
mature, diseased, or dying timber would be beneficial. Without forest
management, natural areas will be degraded and we may lose the very
plant and animal life which caused these lands to be set aside as natural
areas.

RESPONSE: Forest management practices may not only be desirable
but essential to preserve an existing successional stage of a community
and its various elements. This subchapter allows for that type of habitat
management in conservation preserves. The prohibition of this type of
practice in an ecological reserve is consistent with the intent in such areas
to allow natural succession to occur. These are common forest manage-
ment practices on United States Forest Service Lands where *‘research
natural areas’ are comparable to our State “‘ecological reserve”.

COMMENT: The alteration or restoration of water levels within an
ecological reserve is not permitted under N.J.A.C. 7:2-11.9(e)8. These
water levels may, however, be altered by a private property owner up-
stream of the natural area. Should not some provision be made for
allowing restoration of water levels within a natural area where those
levels have been altered outside of the area?

RESPONSE: Exceptions and unique situations may be found where
the provisions at N.J.A.C. 7:2-11.9 will not be appropriate. A new subsec-
tion at NJ.A.C. 7:2-11.9(c) has been provided to allow the Council and
Commissioner to review proposed exceptions to the interim management
practices. This action may be necessary when the administering agency
believes that the interim practices may be detrimental to achieving the
designation objective.

Agency initiated changes:

The criteria at N.J.A.C. 7:2-11.4(d) have been rewritten to include both
“representative ecosystems” and ‘‘unusual ecosystems” under the
adopted *“‘natural community” category at N.J.A.C. 7:2-11.4(d)2 in order
to avoid the use of the potentially misleading term ‘‘unusual.”

The notice requirement at N.J.A.C. 7:2-11.4(e) has been amended to
delete the requirement for notice to local and county planning boards,
environmental commissions, and other Department agencies in order to
expedite the process of listing new sites on the Register. This notice
requirement was not statutorily mandated.

The specific requirement that removal of a site from the Register be
only by administrative order has been deleted from N.J.A.C. 7:2-11.4(g)
to add flexibility and expedite the process of removal of sites from the
Register. Listing new sites on the Register does not require execution of
an administrative order in this rule or by statute. Therefore, this deletion
is consistent with the process of listing new sites.

A provision has been added at N.J.A.C. 7:2-11.9(c) that would allow
the substitution of a specific interim management practice upon a finding
by the Natural Areas Council and approval by the Commissioner that
the practice would be detrimental to achieving the designation objective
for a specific Natural Area.

N.J.LA.C. 7:2-11.9(e)10 has been changed to make it clear that a
proposal for prescribed burning, not the natural area management plan
described at N.J.A.C. 7:2-11.8, is the document to be reviewed by the
Council prior to approval for prescribed burning.

The designation objective for the Black River Natural Area at N.J.A.C.
7:2-11.12(c)6ii has been expanded to include the preservation of rare
species habitat.

The location of the salt marsh slated for protection at Liberty Park
Natural Area has been corrected at N.J.A.C. 7:2-11.12(c)23ii to “‘upper”
New York Bay.

Corrections to municipal and county locations have been made at
NJ.A.C. 7:2-11.12(c)21, 61, 8i, 9i, 10i, 14i, 18i, 19i, 20i, and 37i.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*).
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SUBCHAPTER I1. NATURAL AREAS AND THE NATURAL
AREAS SYSTEM

7:2-11.1 Scope

(a) This subchapter constitutes the rules and regulations of the
Department of Environmental Protection concerning the identifi-
cation, classification, and management of natural areas and adminis-
tration of the Natural Areas System pursuant to N.J.S.A. 13:1B-15.4
et seq. and 13:1B-15.12a et seq.

(b) This subchapter shall be deemed to be supplemental to existing
Departmental rules and not in derogation thereof.

7:2-11.2  Purpose

The purpose of this subchapter is to provide detailed procedures,
standards, and criteria for the administration and public use of natu-
ral areas and the Natural Areas System in order to protect and
preserve the natural and ecological resources thereon for present and
future generations.

7:2-11.3 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“Administering agency” means the Division of Parks and Forestry
or Fish, Game and Wildlife in the Department of Environmental
Protection, or any other group or organization managing land desig-
nated as part of the Natural Areas System.

“Commissioner” means the Commissioner of the Department of
Environmental Protection.

*[*‘Easement”’]* ***Conservation easement™* means an interest in
land less than fee simple absolute, stated in the form of a right,
restriction, easement, covenant, or condition, in any deed, will or
other instrument, other than a lease, executed by or on behalf of the
person vested with a greater interest therein, appropriate to retaining
land or water areas predominantly in their natural, scenic, open or
wooded condition, or for conservation of suitable habitat for plants
or animals.

“Department”™ means the Department of Environmental Protec-
tion.

“Designation objective” means the stated purpose or goal for
placing an area in the Natural Areas System.

“Division” means the Division of Parks and Forestry.

“Existing use or activity” means a use or activity which was lawful
prior to designation of a site to the Natural Areas System.

*[Primary]* *Interim* classification” means a category reflecting
the type of habitat management permitted within the *[largest single
portion of a]* natural area *prior to adoption of a management
plan*.

“Interim management practice’” means any use, activity, or man-
agement conducted within a natural area prior to adoption of a
management plan.

“Natural area” means an area of land or water, owned in fee
simple or held as *[an]* *a conservation* easement by the Depart-
ment, which has retained its natural character, although not neces-
sarily completely undisturbed, or having rare or vanishing species of
plant and animal life, or having similar features of interest, which
are worthy of preservation for present and future residents of the
State.

“Natural Areas Council”, hereafter “*Council,” means that body
consisting of seven members including the Administrator of the Of-
fice of Natural Lands Management and six members of the public
appointed by the Governor in accordance with N.J.S.A. 13:1B-15.7.

“Natural Areas System”, hereafter “System,” means those lands
designated as natural areas pursuant to this subchapter, identified
at NJ.A.C. 7:2-11.12, and consisting of lands that serve as habitat
for rare plant species or animal species, or both, or are representative
of natural communities.

*“Natural Heritage Inventory” means a mapped and computerized
data base of the State’s rare plant and animal species and representa-
tive natural communities.

*Prescribed burning” means the open burning of plant life under
such conditions that the fire is confined to a predetermined area and
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accomplishes the environmentally beneficial objectives of habitat
management and prevention or control of wildfires.

“Primary classification” means a category reflecting the type of
habitat management permitted within the largest single portion of
a natural area.

*“Register” means the registry, required by N.J.S.A. 13:1B-15.12a6,
of all lands, public and private, which are suitable for inclusion within
the System. See also N.J.A.C. 7:2-11.4.*

“Right-of-way” means a less-than-fee interest in property held by
another over which the Department has no control, such as, but not
limited to, use of property for pipelines, transmission lines, and
roads.

7:2-11.4 Register of Natural Areas

(a) The Register of Natural Areas, hereinafter “Register,” is a list
of sites which serves as:

1. The official recognition ofthe site’s important natural features
which are worthy of preservation by the property owner; and

2. The list of sites from which to draw new areas for designation
to the System.

(b) Listing on the Register does not, in itself, alter land use or
ownership, nor does it impose any regulatory authority.

(c) Any individual or organization may suggest a potential Regis-
ter site for Division study through a request to the Commissioner
or the Council. Potential sites may also be studied and presented to
the council by the Department’s Office of Natural Lands Manage-
ment.

(d) Upon review of a written analysis prepared by the Office of
Natural Lands Management and recommendation by the Council,
the Commissioner may place a site on the Register. The site must
satisfy one or more of the following criteria:

*[1. Endangered species habitat: significant habitats for plant or
animal species, or both, which have been determined to be rare,
threatened, or endangered in the State or nation;

2. Representative ecosystems; significant examples of each ter-
restrial and aquatic ecosystem or community occurring in the State;

3. Unusual ecosystems: unique, unusual, or rare habitats, com-
munities, or ecosystems; and

4. Wildlife habitats: spawning, breeding, nesting, resting, or feed-
ing habitats which are highly significant in supporting the fauna of
the State.}*

*1. Endangered species habitat: The site is verified as supporting a
significant, viable natural occurrence of one or more plant or animal
species, or both, determined to be rare, threatened, or endangered in
the State or United States;

2. Natural community: The site supports a significant, viable exam-
ple of a rare natural community or an extremely high quality represen-
tative of other natural communities of New Jersey. Quality includes,
but is not limited to, characteristics of structure, composition, age, and
degree of disturbance.

3. Wildlife habitat: The site provides spawning, breeding, nesting,
resting, or feeding habitat which is highly significant for supporting
resident or migratory wildlife, or both, of the State, the United States,
or the world.*

(e) The Division shall notify *[the local and county planning
boards and environmental commissions,]* property owners*[, and
other Department agencies, within]* *no later than* 45 days subse-
quent to listing on the Register.

(f) The Division shall maintain a list of sites that have been placed
on the Register together with a summary of information used to
Jjustify the listing.

(g) Register sites may be removed from the list by *[administrative
order of]* the Commissioner upon a finding and recommendation
by the Council that the site can no longer be classified in accordance
with the categories enumerated in (d) above.

7:2-11.5 Natural Areas Council

(a) The Natural Areas Council shall advise the Commissioner in
matters relating to the administration of the Natural Areas Act
(N.J.S.A. 13:1B-4 et seq.) and the Natural Areas System Act
(NJ.S.A. 13:1B-15.12a et seq.). The specific functions of the Council
include, but are not limited to, the following:
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I. Recommending sites to be studied by the Division for possible
listing on the Register;

2. Evaluating studies conducted by the Division and providing a
recommendation to the Commissioner for listing on the Register;

3. Periodically evaluating sites listed on the Register and rec-
ommending to the Commissioner acquisition of those considered
most important for preservation;

4. Evaluating those lands owned in fee or easement by the State
that are listed on the Register, and recommending to the Com-
missioner their inclusion within the System.

5. Evaluating management plans prepared by the Division and
recommending to the Commissioner revisions or adoption, or both;
and

6. Evaluating rules proposed by the Division for implementation
of the Natural Areas System Act.

7:2-11.6 Natural areas designation

(a) To qualify for designation to the System, a site must be:

1. Listed on the Register; and

2. Owned in fee or held *[as]* *a conservation* an easement by
the Department.

(b) Upon request of the Commissioner or a majority vote of the
Council, the Division shall undertake a study of a site to assess
appropriateness of designation. This study shall include, but not be
limited to, the following analyses:

I. The overall quality of the site including:

1. The inherent ability to perpetuate the feature(s) of concern;

ii. The size of the site necessary to perpetuate the feature(s) of
concern;

iti. The size of the population(s) at the site sufficient to assure
perpetuation of biotic features of concern; and

iv. The integrity of the site in terms of its ability to significantly
illustrate the feature(s) of concern;

2. The significant diversity of biotic features and the number of
plant or animal species, or both, per community;

3. The relative scarcity or uniqueness of plant and animal species,
community types, and wildlife habitats;

4. The presence and quality of surrounding buffer areas to provide
protection and insure integrity of the site;

5. The degree of disturbance or potential threat, directly or in-
directly, from one or more of the following:

i. Highways, roads, or railroads;

ii. Housing or commerical development;

iii. Industrial use;

iv. Military use;

v. Utility lines or rights-of-way;

vi. Visitor use;

vii. Active recreational use; and

viii. Flooding or erosion;

6. The ability of an administering agency to adequately manage
the site or enter into a management agreement with others, to
preserve the integrity of the natural features including such factors
as cost, usability, boundaries, and accessibility;

7. The degree of threat to the public health, safety, and welfare
which may be encountered as a result of terminating existing uses
or activities such as, but not limited to, prescribed burning and
maintanance of firebreaks;

8. The existence of similar sites of equal significance under public
or private ownership that are apparently assured of preservation; and

9. The identification of preliminary boundaries of the area in the
form of a site map to be refined upon adoption of a management
plan.

(c) Upon review of the study and comments from the adminis-
tering agency, the Council shall submit a final recommendation to
the Commissioner for designation of the lands in question for in-
clusion within the System. If the Council favors designation, their
recommendation shall include:

1. A designation objective for the area;

2. A summary of qualifications of the site related to quality, di-
versity, and scarcity of the feature or species and potential manage-
ment practices which may be necessary to ensure preservation; and
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3. An interim *[primary]* classification for the area as provided
in N.J.A.C. 7:2-11.7. *[This primary classification may be modified
upon preparation of a management plan.]*

(d) If the Council recommends designation of an area to the Sys-
tem, and the Commissioner concurs, the Commissioner shall propose
such designation as an amendment to this subchapter and the Depart-
ment shall hold a public hearing in accordance with the Adminis-
trative Procedures Act, N.J.S.A. 52:14B-1 et seq.

(e) The Commissioner shall review the recommendation of the
Council together with comments from the public or administering
agency and shall take the following action on the proposal:

1. Adopt subject to Gubernatorial approval;

2. Make changes to the proposal and adopt subject to
Gubernatorial approval;

3. Request the Council’s reconsideration of the recommendation
for designation; or

4. Take no action.

(f) Inclusion of an area in the System shall be effective upon
publication in the New Jersey Register of the notice of adoption after
compliance with the provisions of (d) and (e) above.

*[(g) If the Council recommends removal of an area from the
System, and the Commissioner concurs, the Commissioner shall
propose such removal as a revision to this subchapter and the Depart-
ment shall hold a public hearing in accordance with the Adminis-
trative Procedures Act, N.J.S.A. 52:14B-1 et seq.

(h) Designated natural areas may be removed from the System in
accordance with the following:

[. Natural Areas shall only be removed from the System if the
Commissioner finds that:

i. The area no longer serves the purpose for which it was desig-
nated to the System; or

ii. A public safety or health hazard exists and cannot be eliminated
while the area is part of the System;

2. After making the findings in (h)1 above, the Commissioner shali
propose such removal as an amendment to this subchapter and the
Department shall hold a public hearing in accordance with the Ad-
ministrative Procedures Act, N.J.S.A. 52:14B-1 et seq;

3. The Commissioner shall review the comments submitted at the
hearing and shall take the following action on the proposal:

i. Adopt subject to Gubernatorial approval;

ii. Make changes to the proposal and adopt subject to
Gubernatorial approval;

iii. Request the Council’s reconsideration of its recommendation
for designation; or

iv. Take no action.]*

7:2-11.7 Classification of natural areas

(a) *[Primary]* *Interim* classification of natural areas shall be
related to the designation objective of the area.

*[(b) Primary classification of a natural area shall be determined
at the time of its designation to the System. Primary classifications
may be revised upon adoption of a management plan or amendment
thereto.]*

*[(c) Each]**(b) Prior to approval of 2 management plan, each*
designated natural area *[or portion of an area]* shall be categorized
into one of the following *[primary]* *interim* classifications:

1. Ecological reserve: an area managed to allow natural processes
to proceed with *[limited]* *little or no* habitat manipulation;

2. Conservation preserve: an area where habitat manipulation is
permissible in order to preserve a plant or animal species, community
type, or ecosystem;

3. Buffer area: an area that forms the perimeter of the natural area
and which may serve the purpose of protecting ecological reserves
and conservation preserves.

7:2-11.8 Natural area management plans

(a) Management and uses of natural areas shall be subject to:

I. Interim management practices conducted by the administering
agency;

2. Management practices requiring approval by the Commissioner
as provided in N.J.A.C. 7:2-11.9; or

3. A management plan adopted by the Commissioner specifying
users, activities, or management.
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(b) The Division, with the cooperation of the administering agency
and other units of the Department, shall prepare a management plan.
The primary purpose of the management plan is to describe the
natural features of the area and prescribe management practices and
public uses to ensure preservation in accordance with the designation
objective.

(c) Each management plan shall include, but not be limited to:

1. A site description identifying the physical features, natural com-
munities, and species composition of the area;

2. A description of the existing uses and activities;

3. A description of existing rights-of-way which are to be expected
from the boundaries;

4. Any management practices that will contribute towards preser-
vation in accordance with the designation objective;

5. An analysis of public uses and their impact on the natural area
resulting in identification of:

i. Areas dedicated and restricted to ecological research and study;

ii. Areas which provide opportunities for public interpretation,
observation, and study of the natural communities, species, and
ecosystem; and

ili. Areas where recreational activities will be permitted provided
that these activities have no serious or long term effects on natural
values; and

6. An evaluation of the current boundaries and changes, if necess-
ary, to achieve preservation in accordance with the designation objec-
tive,

(d) A draft management plan shall be reviewed by the adminis-
tering agency and other agencies within the Department, as ap-
propriate, prior to submission to the Council.

(e) The Council shall review the management plan and the com-
ments of the administering agency and shall request additional infor-
mation from the Division or recommend to the Commissioner that
the plan be adopted.

(f) If the Division or the administering agency disagrees with the
recommendation of the Council, the recommendations of each shall
be forwarded to the Commissioner for a final decision.

7:2-11.9 Interim management practices

(a) Interim management practices shall be implemented by the
administering agency, provided that:

1. The practice will have no direct or indirect adverse impact on
natural features of concern;

2. The administering agency notifies the secretary of the Council,
in writing, no later than 30 days after initiating the practice;

3. Approval of the Commissioner is not required by provision
elsewhere in this subchapter; and

4. The practice is consistent with terms of any *conservation* ease-
ment held by the Department.

(b) Interim management practices which require the approval of
the Commissioner shall first be submitted to the Council for its
review and recommendation.

*(c) Upon finding that an interim management practice listed below
at (e) or (f) would be detrimental to achieving a specific designation
objective, the Council shall recommend to the Commissioner the
substitution of a more appropriate interim management practice.
Should the Commissioner concur with the recommendation of the Coun-
cil, the Commissioner may approve substitution of a more appropriate
interim management practice.*

*[(c)]**(d)* Where there are conflicts between general practices
described below at *[(d)]* *(e)* and practices specific to a natural
area classification described below at *[(e)]* *(f)*, the latter shall
apply.

*[(d)]**(e)* The following interim management practices apply
generally to all natural areas:

1. Natural area boundaries shall be made clearly evident by pos-
ting */boundary signs at intervals of approximately 300 feet]* *signs
at a maximum density of 10 signs per mile*; entrance points shall be
posted to indicate to users that they are entering a natural area;
boundary signs shall be of a standard size and format as approved
by the Commissioner and provided by the Division;
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2. Boundary fences that are needed to protect the natural area may
be installed provided the fence shall not have a detrimental effect
on movement of wildlife, air circulation, or other natural conditions;

3. Vehicular access lanes may be maintained within a natural area
but may not be enlarged in any manner except upon approval of the
Commissioner.

4. Existing firebreaks within a natural area may be maintained for
safety purposes; temporary firebreaks made by mowing, raking,
plowing or wetting, may be used in conjunction with prescribed
burning for habitat management;

5. Existing structures may be maintained in a natural area but may
not be enlarged; new structures, of a temporary nature, may be
constructed for research purposes in accordance with N.J.A.C.
7:2-11.10;

6. No measures, such as cutting of grass, brush or other veg-
etation, thinning of trees, opening of scenic vistas, or planting, shall
be taken to alter natural processes or features for the purpose of
enhancing the beauty or neatness of a natural area;

7. Except as *otherwise* provided in this section, there shall be
no introduction, removal or consumptive use of any material, prod-
uct or object to or from a natural area; prohibited activities include
grazing by domestic animals, farming, gathering of plants or parts
thereof, mining or quarrying, and dumping, burying, or spreading
of garbage, trash or other materials; structures or materials may be
removed as follows:

i. Old interior fences may be removed, giving consideration to
leaving posts to mark boundaries between former land uses;

ii. Rubbish or any other waste material may be removed; and

iit. Structures having no *[utilitarian,]* historic, scientific or habi-
tat value may be demolished and removed *unless such structures are
deemed essential for administrative purposes*;

8. Water levels within a natural area shall not be altered except
to restore water levels which have been altered due to a sudden
natural phenomena or man-induced conditions off-site; routine re-
pairs to existing water control structures may be undertaken but the
structures may not be enlarged;

9. All wildfires shall be brought under control as quickly as poss-
ible; after a fire within a natural area, there shall be no cleanup or
replanting except as approved by the Commissioner to achieve the
designation objective or for reasons of health and safety;

10. Prescribed burning, to eliminate safety hazards and to manage
habitat, may be conducted upon review of a *[plan]* *proposal for
prescribed burning* by the Council and approval by the Com-
missioner; use of vehicles and equipment shall be specified in the
*[plan]* *propesal for prescribed burning*;

11. Erosion control within a natural area shall not be undertaken
except to restore existing grades which have been altered due to a
sudden natural phenomena or man-induced conditions within or
beyond the natural area;

12. Habitat manipulation may be undertaken if preservation of a
particular habitat type or species of native flora or fauna is included
in the designation objective of the natural area and the prior approval
of the Commissioner is obtained;

13. Gypsy moth control activities may be implemented as an in-
terim management practice after approval by the Commissioner; the
Commissioner shall review a control plan only after the State For-
ester has determined that egg mass counts and prior year defoliation
indicate the tree mortality will be severe without intervention; *to
the extent practicable, biological controls, rather than chemical means,
shall be used to control gypsy moths;*

14. There shall be no physical manipulation of a natural area *or
application of chemicals known as adulticides* for the purpose of
controlling mosquitos; *[spraying of chemicals to control mosquitos
shall not be permitted unless the Commissioner has determined that
a threat to the public health exists as a result of documented cases
of mosquito-borne infectious disease;]* *the application of larvacides
may be permitted in salt marshes only and only as follows:

i. The application of Bacillus thuringensis var. israeliensis (BTI) may
be initiated by a mosquito control agency at any time; and

ii. The application of other larvacides may be initiated upon approval
by the Commissioner of a specific plan submitted by a mosquito control
agency; the plan shall identify the specific area where an application
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will be made, the types and amount of larvacide to be applied, the need
for the application, and the reason why BTI cannot be used for this
application;*

15. Research activities and the collection of specimens may only
be conducted in accordance with N.J.A.C. 7:2-11.10 and upon ap-
proval of the administering agency; and

16. Public use of natural areas shall be allowed only to the extent
and in a manner that it will not impair natural features; the adminis-
tering agency may restrict access and use as necessary to protect the
natural area; the following are permissible public uses:

i. Hunting, trapping, and fishing are permitted in accordance with
N.J.A.C. 7:25-5 and 7:25-6; except for the stocking of fish and game,
habitats may not be manipulated for the purpose of enhancing hunt-
ing, trapping, or fishing;

ii. Occassional camping along trails, boating, and swimming may
be permitted in specified locations of natural areas in accordance with
NJ.A.C. 7:2-2, 7:2-5, 7:2-7, 7:2-8, and 7:25-2, and are further limited
as follows:

(1) No permanent structures may be erected;

(2) No motorized methods of boating or camping are permitted;

(3) Trailside shelters of the type called lean-tos are permitted, but
there may not be two such shelters within three miles of each other;
and

iti. Existing trails may be maintained, but not enlarged in any
manner, by the administering agency to allow public use and prevent
erosion, trampling of vegetation beyond the trails, and other de-
terioration as follows:

(1) New trails or enlargement of existing trails for interpretive
purposes may be initiated subsequent to review of a plan therefore
by the Counci} and approval of that plan by the Commissioner:

(2) Rare plants may not be removed for the purpose of main-
taining existing or constructing new trails; and

(3) To the extent possible, natural materials shall be used on and
along trails; and

iv. All pets shall be kept caged or leashed and under immediate
control of the owner except that dogs used while legally hunting shall
be exempt from the leashing requirement.

*[(e)**()* The following interim management practices, unless
superseded by an adopted management plan, apply to the ap-
propriate specified natural area classifications:

I. Location markers identifying interpretation points of interest
may be installed except within ecological reserves;

2. Trail blazes may be used within any natural area;

3. Existing vehicular access lanes may not be enlarged in any
manner within an ecological reserve;

4. New vehicular access lanes may be constructed only within
buffer areas and upon approval by the Commissioner;

*[5. New firebreaks to contain wild fires, made by any appropriate
means, may be initiated on an emergency basis except within an
ecological reserve;]*

*[6.]**8.* New structures and enlargement of existing structures
may be undertaken by the administering agency only within buffer
areas, provided the structures directly or indirectly contribute to the
designation objective;

*[7.]1**6.* The alteration of natural processes or features for the
purpose of enhancing public use of the natural area may be con-
ducted by the administering agency only within buffer areas; and

*[8.]**7.* The following management practices shall not be per-
mitted within ecological reserves:

i. New, existing or temporary firebreaks;

ii. Construction of new trails;

iii. Alteration or restoration of water levels;

iv. Prescribed burning;

v. Erosion control measures;

vi. Gypsy moth control activities; and

vii. Manipulation of vegetation and wildlife habitats.

7:2-11.10 Procedures for conducting research and collecting
specimens
(a) In accordance with this section, research or collection within
a natural area may be conducted by individuals, groups, or gov-
ernmental agencies, who, in the opinion of the administering agency,
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are qualified to conduct such activities and which, in the opinion of
the administering agency, will not have a detrimental effect on the
natural features of the area.

(b) A written proposal for research or collection activities within
a natural area shall be submitted to the administering agency. The
submission shall contain:

. The name, address, position, and professional qualifications of
the applicant;

2. The purpose and theme of the research or collecting and benefits
to be derived therefrom;

3. The specific methods and procedures for carrying out the activi-
ty;

4. The location of the research sites;

5. The duration of the project, the frequency of visitation, and the
method of access;

6. The name(s) and number of persons involved; and

7. Any anticipated direct and indirect impacts on the natural area
that may result from implementation of the project.

(¢) The administering agency shall review the submission and ap-
prove, conditionally approve, or disapprove the application for re-
search or collection. The decision shall be based on:

1. The relationship of the activity to the designation objective of
the area and the benefits to be derived;

2. The ability and competence of the applicant to conduct the
activity; and

3. The approved activity having minimal adverse impact on the
natural area and the administering agency’s ability to adequately
manage the area while subject to research and collection.

(d) Interim and final reports and publications resulting from the
research or collection, as specified in the approval, shall be submitted
to the administering agency and secretary of the Council.

7:2-11.11 Enforcement of rules

(a) Any employee or agent of the Department upon whom the
Commissioner has conferred powers of police officers shall have the
authority to enforce any of the provisions of this subchapter.

(b) Remedies for the violation of the provisions of this subchapter
applicable to those State-owned or leased lands, waters and facilities
administered by the Department other than wildlife management
areas or reservoir lands shall be as provided at N.J.S.A. 13:1L-23.

(c) Penalties for the violation of the provisions of this subchapter
applicable to State-owned or leased lands under the control of the
Division of Fish, Game and Wildlife shall be as provided for at
NJSA. 23.7-9.

7:2-11.12 Natural Areas System

(a) The Division shall maintain general location maps of each area
in the System and shall periodically update these maps to reflect
minor boundary changes due to acquisitions or new information.
Major changes in boundaries may be made upon adoption of a
management plan or amendment thereto.

(b) Boundaries indicated on these maps shall reflect the true lo-
cation of the natural area and be made available to the administering
agency and the general public.

(c) The following are designated as components of the Natural
Areas System:

1. Absegami Natural Area:

i. Location: Bass River State Forest, Bass River Township, Burl-
ington County;

ii. Designation Objective: preservation of southern white cedar
and pine/oak communities and a southern swamp habitat;

iit. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Bass River State Forest;

2. Allamuchy Natural Area:

i. Location: Allamuchy State Park, Allamuchy Township, Warren
County, and *[Hopatcong Borough]* *Byram Township*, Sussex
County;

ii. Designation Objective: preservation of a *[hardwood forest and
old fields in various stages of succession, and rare species habitat]*
*a hardwood forest of significant size and successional fields and protec-
tion of a rare plant community*;
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iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Hopatcong State Park;

3. Batsto Natural Area:

i. Location: Wharton State Forest, Mullica Township, Atlantic
County, and Washington Township, Burlington County;

it. Designation Objective: preservation of a southern swamp, Pine
Barrens bog and floodplain habitats, and rare species habitat;

iti. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Wharton State Forest;

4. Bearfort Mountain Natural Area:

i. Location: Wawayanda State Park, West Milford Township,
Passaic County;

ii. Designation Objective: preservation of scrub oak and hardwood
swamp habitats;

iti. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Wawayanda State Park;

5. Bear Swamp East Natural Area:

i. Location: Downe Township, Cumberland County;

ii. Designation Objective: preservation of ecological communities
and relationships, management of bald eagle nesting site and other
known and potential endangered species habitat;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: *[to be determined upon preparation
of a management plan]* *Division of Parks and Forestry, through the
Office of Natural Lands Management*;

6. Black River Natural Area:

i. Location: Black River Wildlife Management Area, Chester and
Washington Townships, Morris County;

ii. Designation Objective: preservation of mesic, marsh, *[and]*
floodplain habitat*, and rare species habitat*;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Fish, Game and Wildlife,
through Whittingham Wildlife Management Area;

7. Bull’s Island Natural Area:

i. Location: Bull’s Island Recreation Area, Delaware Township,
Hunterdon County;

ii. Designation Objective: preservation of a northern floodplain
habitat, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Delaware and Raritan Canal State Park;

8. Bursch Sugar Maple Natural Area:

i. Location: Hope *and Knowlton* Township*s*, Warren County;

ii. Designation Objective: preservation of a northeastern climax
forest, and sugar maple/mixed hardwood community;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Jenny Jump State Forest;

9. Cape May Point Natural Area:

i. Location: Cape May Point State Park, *[West]* Cape May
*Point* Borough *and Lower Township*, Cape May County;

ii. Designation Objective: preservation of fresh water marsh be-
hind a coastal dune, habitat diversity for migratory birds, and rare
species habitat;

iti. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Cape May Point State Park;

10. Cape May Wetlands Natural Area:

i. Location: Avalon Borough, Dennis *[and]**,* Middle*, and
Upper* Townships, Cape May County;

ii. Designation Objective: preservation of tidal salt marsh
ecosystem;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through *[Region | Office]* *Cape May Point State Park*;

11. Cedar Swamp Natural Area:

i. Location: Lebanon State Forest, Woodland Township, Burl-
ington County;
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ii. Designation Objective: preservation of southern swamp and
floodplain habitat, southern white cedar, red maple and pine/oak
forest communities, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Lebanon State Forest;

12. Cheesequake Natural Area:

i. Location: Cheesequake State Park, -Old Bridge Township,
Middlesex County;

ii. Designation Objective: preservation of habitat diversity includ-
ing hardwood forest, cedar swamp, mature white pine stand, fresh
water swamp, Pine Barren outlier and salt marsh, and rare species
habitat;

ili. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Cheesequake State Park;

13. Cook Natural Area:

i. Location: South Brunswick Township, Middlesex County;

ii. Designation Objective: preservation of freshwater marsh habi-
tat;

ili. *[Primary]* *Interim* Classification: *[ecological reserve]*
*conservation preserve*;

iv. Administering Agency: Division of Parks and Forestry,
through Delaware and Raritan Canal State Park;

14. Dryden Kuser Natural Area:

i. Location: High Point State Park, Montague *and Wantage*
Township*s*, Sussex County;

ii. Designation Objective: preservation of a northern bog habitat,
and rare species habitat;

iti. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through High Point State Park;

15. Dunnfield Creek Natural Area:

i. Location: Worthington State Forest, Pahaquarry Township,
Warren County;

ii. Designation Objective: preservation of a hemlock ravine, and
rare species habitat;

ili. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Worthington State Forest;

16. Farny Natural Area:

i. Location: Farny State Park, Rockaway Township, Morris
County;

ii. Designation Objective: preservation of rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Region 3 Office;

17. Great Bay Natural Area:

i. Location: Little Egg Harbor Township, Ocean County;

ii. Designation Objective: preservation of tidal salt marsh
ecosystem;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through *[Region 1 Office]* *Bass River State Forest*;

18. Hacklebarney Natural Area:

i. Location: Hacklebarney State Park, Chester and Washington
Townships, Morris County*, Tewksbury Township, Hunterdon Coun-
ty and Bedminster Township, Somerset County*;

ii. Designation Objective: preservation of a river ravine and north-
ern hemlock/mixed hardwood forest, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Hacklebarney State Park;

19. Island Beach Northern Natural Area:

i. Location: Island Beach State Park, *[Ocean]* *Berkeley* Town-
ship, Ocean County;

ii. Designation Objective: preservation of barrier island dune sys-
tem, *[and]* plant community associations, and rare species habitat;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through Island Beach State Park;
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20. Island Beach Southern Natural Area:

i. Location: Island Beach State Park, Ocean *and Berkeley* Town-
ship®*s*, Ocean County;

ii. Designation Objective: preservation of barrier island dune sys-
tem, salt water marsh and fresh water bogs;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Island Beach State Park;

21. Johnsonburg Natural Area:

i. Location: Frelinghuysen Township, Warren County;

ii. Designation Objective: preservation of habitat diversity for rare
species;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through Jenny Jump State Forest;

22. Ken Lockwood Gorge Natural Area:

i. Location: Ken Lockwood Gorge Wildlife Management Area,
Lebanon Township, Hunterdon County;

ii. Designation Objective: preservation of hemlock/mixed hard-
wood forest with highly varied understory, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Fish, Game and Wildlife,
through Whittingham Wildlife Management Area;

23. Liberty Park Natural Area:

i. Location: Liberty State Park, Jersey City, Hudson County;

ii. Designation Objective: preservation of a salt marsh in *[lower]*
*Upper* New York Bay;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Liberty State Park;

24. Manahawkin Natural Area:

i. Location: Manahawkin Wildlife Management Area, Stafford
Township, Ocean County;

ii. Designation Objective: preservation of a mature bottomland
hardwood forest, and rare species habitat;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Fish, Game and Wildlife,
through Edward G. Bevan Wildlife Management Area;

25. North Brigantine Natural Area:

i. Location: City of Brigantine, Atlantic County;

ii. Designation Objective: preservation of salt marsh habitat be-
hind a coastal dune, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Wharton State Forest;

26. Osmun Forest Natural Area:

i. Location: Knowlton Township, Warren County;

ii. Designation Objective: preservation of a northeastern mixed
hardwood forest;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through Jenny Jump State Forest;

27. Oswego River Natural Area:”

i. Location: Wharton State Forest, Washington and Bass River
Townships, Burlington County;

ii. Designation Objective: preservation of a variety of Pinelands
habitats including uplands, white cedar stands, bogs, pine/oak forest,
and rare species habitat;

iii. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through Wharton State Forest;

28. Parvin Natural Area:

i. Location: Parvin State Park, Pittsgrove Township, Salem Coun-
ty:

ii. Designation Objective: preservation of mixed oak and pine
forest on the Pine Barrens fringe with a diversity of plant and animal
species, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Parvin State Park:
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29. Ramapo Lake Natural Area:

i. Location: Ramapo Mountain State Forest, Wanaque and Ring-
wood Boroughs, Passaic County, and QOakland Borough, Bergen
County;

ii. Designation Objective: preservation of northern upland habi-
tats;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Ringwood State Park;

30. Rancocas Natural Area:

i. Location: Rancocas State Park, Westampton Township, Burl-
ington County;

il. Designation Objective: preservation of fresh water marsh and
southern floodplain habitat, including one of the largest stands of
wild rice in state;

iii. *[Primary]* *Interim* Classification: conservation preserve:

iv. Administering Agency: Division of Parks and Forestry,
through Lebanon State Forest;

31. Readington Natural Area:

i. Location: Readington Township, Hunterdon County;

il. Designation Objective: preservation of early stages of secondary
field succession;

iit. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Round Valley Recreation Area, for the New Jersey Natural
Lands Trust;

32. Strathmere Natural Area:

i. Location: Corson’s Inlet State Park, Upper Township, Cape
May County;

ii. Designation Objective: preservation of a dune habitat;

ni. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Belleplain State Forest;

33. Sunfish Pond Natural Area:

1. Location: Worthington State Forest, Pahaquarry Township,
Warren County;

ii. Designation Objective: preservation of a lake of glacial origin
surrounded by a hardwood forest, and rare species habitat;

ili. *[Primary]* *Interim* Classification: ecological reserve;

iv. Administering Agency: Division of Parks and Forestry,
through Worthington State Forest;

34. Swan Point Natural Area:

i. Location: Brick Township, Ocean County:

il. Designation Objective: preservation of tidal salt marsh
ecosystem;

i, *[Primary]* *Interim* Classification: ecological reserve:

iv. Administering Agency: Division of Parks and Forestry,
through Island Beach State Park:

35. Swimming River Natural Area:

i. Location: Borough of Tinton Falls, Monmouth County;

ii. Designation Objective: preservation of habitat diversity includ-
ing fresh water marsh, salt water marsh, woodlands, fields and
estuary:

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Allaire State Park;

36. Tillman Ravine Natural Area:

i. Location: Stokes State Forest, Walpack and Sandyston Town-
ships, Sussex County:

ii. Designation Objective: preservation of a hemlock ravine and
associated geologic forms, and rare species habitat;

iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Stokes State Forest;

37. Troy Meadows Natural Area:

i. Location: *East Hanover and* Parsippany-Troy Hills Town-
ship*s*, Morrns County;

ii. Designation Objective: preservation of freshwater marsh habi-
tat northern swamp and floodplain habitat, and rare species habitat;
iii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Region 3 Office;
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38. Washington Crossing Natural Area:

i. Location: Washington Crossing State Park, Hopewell Town-
ship, Mercer County;

it. Designation Objective: preservation of natural succession and
mixed hardwood forests;

i, *[Primary]* *Interim* Classification: conservation preserve:

iv. Administering Agency: Division of Parks and Forestry,
through Washington Crossing State Park;

39. Wawayanda Hemlock Ravine Natural Area:

i. Location: Wawayanda State Park, Vernon Township, Sussex
County;

it. Designation Objective: preservation of hemlock/mixed hard-
wood forest and rare species habitat;

tii. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Wawayanda State Park;

40. Wawayanda Swamp Natural Area:

i. Location: Wawayanda State Park, Vernon Township, Sussex
County, and West Milford Township, Passaic County;

ii. Designation Objective: preservation of extensive northern
swamp and forest habitats, glacially formed, spring fed pond, and
rare species habitat;

iil. *[Primary]* *Interim* Classification: conservation preserve;

iv. Administering Agency: Division of Parks and Forestry,
through Wawayanda State Park; and

41. Whittingham Natural Area:

. Location; Whittingham Wildlife Management Area, Fredon
Township, Sussex County;

ii. Designation Objective: preservation of a northern swamp and
floodplain forest with rare species of plants on a limestone cliff;

ili. *[Primary]* *Interim* Classification: conservation preserve:

iv. Administering Agency: Division of Parks and Forestry,
through Swartswood State Park.

(a)
DIVISION OF WATER RESOURCES

Underground Storage Tank
Registration Requirements and Fee Rules

Adopted New Rules: N.J.A.C. 7:14B

Proposed: August 17, 1987 at 19 N.J.R. 1477(a)

Adopted: November 25, 1987 by Richard T. Dewling,
Commissioner, Department of Environmental Protection
Filed: November 30, 1987 as R.1987 d.53 |, with substantive and
technical changes not requiring additional public notice and

comment (see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 58:10A-2] et seq.

DEP Docket Number: 036-87-07
Effective Date: December 21, 1987
Expiration Date: December 21, 1992

Summary of Public Comments and Agency Responses:

A public hearing on the proposed new rules was held on September
3, 1987, at which seven people testified. Thirty-one written comments
were received by the Department by the close of the public comment
period on September 16, 1987.

COMMENT: One comment was received which requested that the
Department state what the economic impact will be to a facility required
to provide the Department with the registration information.

RESPONSE: The official New Jersey Underground Storage Tank
Registration Questionnaire is designed to facilitate compliance with
N.J.S.A. 58:10A-21 et seq. (the ““State Act’") at minimal expense to the
owner or operator of the facility. All of the information requested by
the Department should be a part of a responsible underground storage
tank owner’s standard operating records. The Department estimates that
completion of the questionnaire would, where the owner or operator has
absolutely no records, cost a maximum of $2,500.00.

COMMENT: One comment was received which requested that the
Department clarify the program staff and program costs provided for in
the proposed budget set forth in the Economic Impact Statement.
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RESPONSE: The budget set forth in the Economic Impact Statement
provides a clear list of the staff and program costs which the Department
requires to implement the underground storage tank program during
Fiscal Year 1988. Titles, positions and the numbers of positions are
subject to modification as programmatic conditions warrant. Standard
state audit and budget constraints apply to the Bureau of Underground
Storage Tanks (*‘the Bureau™), and the Department of Personnel and the
Office of Management and Budget control personnel and spending mat-
ters, respectively. In addition, the fees assessed pursuant to the rules may
only be in an amount necessary to cover “‘the estimated yearly cost of
implementing the provisions of the” State Act. The Department, there-
fore, will only receive funds or have the authority to assess fees in an
amount equal to that which is necessary to meet the responsibilities
provided for under the State Act.

COMMENT: One comment was received which stated that enforce-
ment staff should be added to the budget set forth in the Economic Impact
Statement.

RESPONSE: The staff positions set forth in the proposed budget
reflect only Fiscal Year 1988 positions. The Fiscal Year 1989 budget will
provide for enforcement staff.

COMMENT: NJ.A.C. 7:14B-1.4 (Applicability). Several comments
were received questioning why the Department:

1. Exempts sumps and emergency spill or overflow tanks from the
proposed new rules;

2. Exempts flow-through process tanks from the proposed new rules;

3. Does not exempt sewage and sewage sludge from the proposed new
rules.

RESPONSE: The Department will promulgate rules concerning sumps
and emergency spill or overflow tanks in the technical underground
storage tank rules to be proposed, since these tanks have the potential
to release hazardous substances into the environment.

Although flow-through process tanks are not specifically exempted
under the State Act, they are exempt under the Federal **Hazardous and
Solid Waste Amendments of 1984 to the Resource Conservation and
Recovery Act™ (42 U.S.C. §6901 et seq.). In accordance with the Federal
exemption (see 52 FR 12,692), the Department has concluded that this
type of underground storage tank does not require regulation pursuant
to the State Act. Flow-through process tanks must have a steady or
uninterrupted flow of materials during the operation of the process. Any
tank which stores hazardous substances prior to their introduction into
an industrial or commercial process, or is used to store hazardous
substances as intermediate by-products or finished products, will not be
included under this exemption.

Where sewage or sewage sludge contains a hazardous substance as
defined in N.J.A.C. 7:14B-1.6, it will be regulated pursuant to the new
rules. The Federal regulations defer all requirements on wastewater treat-
ment systems as defined by Sections 402 and 307(b) of the Federal Clean
Water Act (33 U.S.C. §1251 et seq.). The Department agrees with this
decision and has excluded wastewater systems from the State under-
ground storage tank rules. The Department reserves the authority to
regulate wastewater treatment systems in the future if the United States
Environmental Protection Agency takes the position that they can be
effectively regulated under the Federal regulations. Those underground
storage tanks which store sewage and sewage sludge and do not provide
treatment will, however, be subject to the new rules upon adoption.

COMMENT: NJ.A.C. 7:14B-1.4 (Applicability). Several comments
were received questioning the Department’s interpretation of tank ca-
pacity.

RESPONSE: The Department will determine capacity in terms of the
size of the tank, and will not include the piping or other appurtenant
structures attached to the tank in making this determination. It should
be noted that the capacity of the tanks exempted in the new rules are
based on statutory exemptions and will not be changed. However, the
Department will also determine capacity on the basis of the aggregate
volume of hazardous substance located at a single facility, without regard
to the number and size of each tank. Therefore, three 1000 gallon heating
oil tanks will be subject to the new rules if they are located at a single
facility (considered by the Department to be one contiguous piece of
property). The Department is basing capacity on aggregate volume to
ensure that the owner or operator of underground storage tanks will not
circumvent the law by replacing one large tank with several smaller tanks.

COMMENT: NJ.A.C. 7:14B-1.4 (Applicability). Number 2 fuel oil
can be used as both a motor fuel {in a generator) or as a heating oil.
When would it be exempt from the requirements of the new rules?

RESPONSE: When a particular tank and its contained hazardous
substance can be used for more than one purpose, the Department will
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consider the use or purpose of the hazardous substance in terms of the
most environmentally protective use. Therefore, Number 2 fuel oil will
be considered a motor fuel when used for emergency generators and those
tanks that contain it (except those specifically exempted under N.J.A.C.
7:14B-1.4(b)) will be regulated under this chapter. Note that when the
motor fuel tank is used for farm or residential use and is 1100 gallons
or less, or when the tank is used to store heating oil for on-site con-
sumptive use and is 2000 gallons or less, the tank is exempt from this
chapter.

COMMENT: NJ.A.C. 7:14B-1.4(b)3 (Applicability). One commenter
requested that the Department clarify the applicability of the new rules
to an underground storage tank greater than 2,000 galions that stores
heating oil.

RESPONSE: The State Act provides for three basic categories of
heating oil tanks: Tanks less than or equal to 2,000 gallons used for on-
site consumptive use are totally exempt; tanks greater than 2,000 gallons
used for on-site consumptive use at a residential building are subject to
only the registration requirements, inventory control procedures and
release reporting requirements of the State Act; and tanks greater than
2,000 gallons used for on-site consumptive use at a non-residential build-
ing must meet all requirements of the State Act.

COMMENT: NJ.A.C. 7:14B-1.4(b)5 and (b)7 (Applicability). One
commenter requested that the Department specifically state that liquid
traps, pipelines and other gas transmission equipment that is used in
conjunction with landfill methane gas production facilities are exempt
from the new rules.

RESPONSE: The United States Environmental Protection Agency has
specifically exempted this type of equipment in their “Underground
Storage Tank Proposed Regulations™ (52 Fed. Reg. 12,662 (April 17,
1987)). The Department, at N.J.A.C. 7:14B-1.4(b)5 and (b)7, provides for
this exemption.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). Why is Number 6 fuel
oil included within the definition of *‘heating oil”?

RESPONSE: Number 6 fuel oil is a petroleum-based product. Even
though Number 6 fuel oil has certain physicial properties which dis-
tinguish it from other types of fuel oil, if it comes into contact with rain
or runoff it presents the danger of contaminating groundwater and is
therefore considered a hazardous substance. The Department recognizes
that the properties of Number 6 fuel oil make it unique, and the Depart-
ment will develop specialized regulatory requirements for it within the
technical underground storage tank rules to be proposed.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). Two comments were
received which stated that the definition of “‘below the surface of the
ground” would exclude from the proposed new rules certain types of
vaults which are below the surface but available for inspection.

RESPONSE: The Department has determined that the definitions of
“underground storage tank” and “below the surface of the ground™,
when read in conjunction with the section on applicability (N.J.A.C.
7:14B-1.4), precludes such exemption from the State Act.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). Three comments were
received questioning the broad definition of “‘underground storage tank™
to include abandoned, closed, non-operational and bulk storage tanks,
as well as sumps and hydraulic lifts.

RESPONSE: All tanks that were in the ground on the effective date
of the State Act (September 3, 1986) are subject to the requirements of
the new rules. Where the Department has determined that the owner or
operator has abandoned or removed a tank in accordance with the
requirements of the State Act, it may remove the tank from the regis-
tration list. Bulk storage tanks and sumps are not currently covered under
the Federal regulations. The Department, however, takes an environmen-
tally protective position and requires that the owner or operator register
these tanks with the Department. The Department will issue technical
rules for these types of tanks. The Department agrees that hydraulic lift
tanks should be exempt from the new rules and has modified NJ.A.C.
7:14B-1.4 to reflect this change.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived stating that section 2 of the definition of “hazardous substance™
be changed to exclude the words “elements and compounds, including”
as such over-inclusiveness would incorporate such items as milk and
water.

RESPONSE: The Department agrees and the definition has been
changed to reflect this comment.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One commernt was re-
ceived which noted that the definition of “leak™ omits the language “‘a
method of” specifically provided for in the State Act.
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RESPONSE: The definition has been corrected to accurately reflect
the language of the State Act.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). Two comments were
received which requested that the Department amend the language of the
definition *‘leak™.

RESPONSE: The definition of “leak™ is specifically provided for in
the State Act and will not be amended.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived stating that the wording provided for in the definition of *‘liquid™,
specifically “flammable and combustible”, be changed to *“‘combustible
and noncombustible”.

RESPONSE: The Department agrees that such a language change
would make the definition more accurate and has made the change.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived which stated that the Department should revise the definition of
“nonoperational storage tank” to exclude any underground storage tanks
which may contain small amounts of residual sludge remaining after the
product is removed.

RESPONSE: The definition of ‘“‘nonoperational storage tank™ is
specifically provided for in the State Act and will not be amended.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived which stated that the word *“‘or’” be changed to *‘and” in the
definition of “‘operational storage tank™.

RESPONSE: The Department believes that such change would lessen
the Department’s ability to regulate a large segment of underground
storage tanks and that such change does not comport with the Depart-
ment’s mandate to provide for the most environmentally protective regu-
lations allowable under the State Act.

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived which requested that the Department include in the definition of
“person” the additional language “‘any other political subdivisions of the
State™.

RESPONSE: The definition of *“‘person” is specifically provided for
in the State Act and cannot be changed to reflect this comment. However,
the words *‘any other legal entity” included in the definition of “person”
incorporates the concept raised by the commentor.

COMMENT: N.JLA.C. 7:14B-1.6 (Definitions). One comment was re-
ceived which requested that the Department explain how it will interpret
the language “‘used primarily as a dwelling” as provided for in the
definition of “‘residential building™.

RESPONSE: The Department will determine the utilization of a build-
ing as either residential or non-residential on the basis of the total floor
area in a building used for each purpose. Therefore, if 50 percent or more
of the total area of a building is used for residential purposes, the Depart-
ment will consider the building to be residential.

COMMENT: NJ.A.C. 7:.14B-1.6 (Definitions). Several comments
were received which requested that the Department provide a definition
of modification in addition to that for *‘substantial modification™.

RESPONSE: The Department believes that the definition provided in
the new rules for *‘substantial modification” adequately sets forth the
meaning and intent of the words for purposes of the rules.

COMMENT: NJ.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived which stated that the definition of ‘‘underground storage tank”
is not the same as that provided for in the State Act.

RESPONSE: The Department agrees. ‘““‘Underground storage tank”
has been changed to reflect the definition provided for in the State Act.
For clarification, the Department is including the definition of *“‘tank”
provided for in the United States Environmental Protection Agency’s
“Underground Storage Tank Proposed Regulations” (52 FR 12,662
(April 17, 1987)).

COMMENT: N.J.A.C. 7:14B-1.6 (Definitions). One comment was re-
ceived which requested that the Department clarify the definition of
“wastewater treatment tank’.

RESPONSE: The definition incorporates the language set forth in the
United States Environmental Protection Agency’s **Underground Storage
Tank Proposed Regulations™ (52 FR 12,662 (April 17, 1987)). The ad-
dition of the term “‘treatment works” is based on the use of the specific
definition provided for under the Water Pollution Control Act, N.J.S.A.
58:10A-1 et seq., and the NJPDES rules. N.J.A.C. 7:14A-! et seq.

COMMENT: N.J.A.C. 7:14B-2.1(a) (General registration require-
ments). One comment was received which questioned whether an under-
ground storage tank abandoned in the ground prior to the effective date
of the Act (September 3, 1986) is required to register.

RESPONSE: All underground storage tanks, except those that are
specifically exempted under the State Act, must be registered regardless
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of their status. An abandoned tank may be a source of groundwater
contamination and the Department intends to maintain an inventory of
all potential sources of pollution. Abandoned tanks may be removed from
the registration file following a site assessment that demonstrates that the
tank poses no actual or potential threat of contamination. The Depart-
ment is preparing rules on the protocols of an acceptable site assessment.

COMMENT: NJ.A.C. 7:14B-2.1(a) (General registration require-
ments). Two comments were received, one of which stated that the De-
partment should specify that the operator should be assigned the duty
of registration as that individual has the day to day control over the use
of the tank; the second comment stated that the Department should
specify either the owner or the operator because the absence of such a
determination is confusing when the tank is at a leased facility.

RESPONSE: The Department disagrees. Each regulated facility has
the option of determining which party, where the owner or operator are
separate individuals, shall comply with the requirements of the new rules.
The Department considers this flexibility to be a benefit rather than a
burden to the regulated community.

COMMENT: NJ.A.C. 7:14B-2.1(b) (General registration require-
ments). One comment was received which requested that the Department
clarify the Federal-State relationship pertaining to the “notification’-
“‘registration” processes.

RESPONSE: The Federal underground storage tank registration pro-
cess is called “notification””. Pursuant to Section 9002 of the Federal
““Hazardous and Solid Waste Amendments of 1984 to the Resource
Conservation and Recovery Act” (42 U.S.C. 6901 et seq.), the ““notifica-
tion” process was delegated to the Department (specifically the Bureau
of Ground Water Discharge Permits and known now as the Bureau of
Ground Water Quality Management). The Federal Act permits each state
to develop its own form for purposes of “notification’ as long as, at a
minimum, all Federal “notification™ requirements are complied with.
New Jersey has proposed a “‘registration” program that complies with
the requirements of the Federal Act as well as the requirements of
N.J.S.A. 58:10A-21 et seq. (the State Act). The official New Jersey Under-
ground Storage Tank Registration Questionnaire has been approved by
the United States Environmental Protection Agency for use in lieu of the
“notification” form. Completion of the official Questionnaire by the
owner or operator of a facility will meet the Federal “‘notification™
requirements as well as the registration requirements set forth in the State
Act.

COMMENT: NJ.A.C. 7:14B-2.1(c) (General registration require-
ments). One commenter recommended that Registration Certificate be
defined.

RESPONSE: The Department agrees and has added a definition of
“Registration Certificate™ for clarification.

COMMENT: N.J.A.C. 7:14B-2.1(c) (General registration require-
ments). Several comments were received questioning why the owner or
operator of each underground storage tank was required to obtain an
annual Registration Certificate.

RESPONSE: The State Act requires that the Department register and
reregister all applicable underground storage tanks. The Department, as
part of its program to register all applicable tanks, intends to issue a
Registration Certificate to every facility after the owner or operator
submits the annual registration certification and the annual fee. Facilities
which do not comply with the rules by failing either to file the official
New Jersey Underground Storage Tank Annual Certification Form or
by not paying the appropriate fee will not receive a Registration
Certificate. Failure to have a Registration Certificate will serve as a bar
to the operation of the facility and may trigger the application of penalties
pursuant to N.J.A.C. 7:14B-4. The Department, however, is phasing in
the certification process. It will not take effect until two years following
the effective date of the new rules. The Department will issue Certificates
during this phase-in period, but tanks without Certificates will be allowed
to operate.

COMMENT: N.J.A.C. 7:14B-2.1(d) (General registration require-
ments). One comment was received requesting that the Department clarify
the requirements concerning registration of an underground storage tank
placed in the ground after September 3, 1986.

RESPONSE: The owner or operator of an underground storage tank
regulated pursuant to the State Act and in the ground on or after Septem-
ber 3, 1986 has a continuing obligation to register the facility with the
Department.

COMMENT: NJA.C. 7:14B-2.1(d) (General registration require-
ments). One comment was received requesting that the Department ex-
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tend the date of submission for underground storage tank registrations
for facilities in operation on or before the effective date of the new rules.

RESPONSE: The owner or operator of an underground storage tank
has had a significant period of time in which to register his or her facility
and the additional 60 days granted in the new rules is a more than
adequate additional period.

COMMENT: NJ.A.C. 7:14B-2.1(d) (General registration require-
ments). One comment was received which suggested that for clarification
purposes the words “‘was instalied” be substituted for ““began operation”
in this provision of the proposed regulations.

RESPONSE: The Department agrees and the language change has
been made.

COMMENT: NJ.A.C. 7:14B-2.2(a) (Registration and certification
procedures). One comment was received which requested that the Depart-
ment include the tank test date on the registration questionnaire.

RESPONSE: The Department anticipates that it will incorporate this
requirement in the underground storage tank technical rules to be
proposed.

COMMENT: NJ.A.C. 7:14B-2.2(c) (Registration and certification
procedures). Two comments were received which requested that time
frames be placed on the Department to provide Registration Certificates
upon receipt of an annual certification or a notice of transfer of own-
ership.

RESPONSE: There is no provision in the State Act which mandates
that the Department issue a Registration Certificate within a specified
time period after receipt of a request for a Certificate. The Department
is aware that unnecessary delay can cause confusion and potential hard-
ship to the regulated community. The Department is committed to ap-
proving the annual certification and issuing a Registration Certificate as
expeditiously as possible.

COMMENT: N.J.A.C. 7:14B-2.2(c) (Registration and certification
procedures). Two comments were received which questioned the ap-
propriateness of an annual certification, and suggested that the time
period between reregistrations be increased from one to two or even five
years.

RESPONSE: The State Act requires the annual reregistration of each
facility (see N.J.S.A. 58:10A-23(b)).

COMMENT: N.J.A.C. 7:14B-2.3 (Signatories). One comment was re-
ceived which questioned whether certifications, filed with the Department
on either the Federal “‘notification” form or on early Department regis-
tration forms which do not comport with the proposed signatory
language, must be re-signed.

RESPONSE: A section on the official New Jersey Annual Certification
Form will provide for updating of the signatory requirement.

COMMENT: N.J.A.C. 7:14B-2.3 (Signatories). Several comments
were received which criticized the proposed signatory provision.

RESPONSE: The Department is changing the signatory provision
upon adoption to ensure that the certification language incorporated in
the new rules reflects the highest level of oversight necessary to ensure
that the New Jersey Underground Storage Tank Program forms are
accurately completed and filed with the Department. Upon adoption, the
certification provided for in N.J.A.C. 7:14B-2.3(a)! shall be signed ‘“by
the highest ranking individual at the facility with overall responsibility
for that facility’’. The Department believes that it is appropriate that *‘the
highest ranking individual at the facility with overall responsibility for
that facility'" be held to have personal knowledge as to the truth, accuracy
and completeness of all underground storage tank program registration,
annual certification, and reporting information. Responsibility for the
operations at a facility must be in some identifiable and responsible
individual at the facility who has personal knowledge of these activities.
Although some of the required underground storage tank program infor-
mation may come from other individuals at the facility, the individual
who signs the form has a duty to make such information her/his personal
knowledge prior to submittal to the Department.

COMMENT: NJ.A.C. 7:14B-2.4 (Transfer of registration). One com-
ment was received which requested that the Department clarify the trans-
fer of ownership process.

RESPONSE: The new rules require that the owner or operator of an
underground storage tank notify the Department of any change in the
ownership of a facility on the Standard Reporting Form within 30 days
after the contract date or the date of closing. It is the responsibility of
the owner or operator of a facility to register with the Department.
Therefore, if the Department is not notified of the change by the date
of closing, it will be the responsibility of the new owner to notify the
Department within 30 days.
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COMMENT: N.J.A.C. 7:14B-2.5(b)4 (Changes to registration). Sev-
eral comments were received which stated that the provision requires the
submission of a great deal of material and that this requirement will be
overly burdensome to both the Department and the regulated community.

RESPONSE: The Department agrees and has not adopted this
provision. The Department’s technical rules to be proposed will contain
recordkeeping provisions which will include the types of testing, monitor-
ing or inspection reports that the owner or operator of an underground
storage tank must maintain or submit.

COMMENT: N.J.A.C. 7:14B-2.7 (Display of Registration Certificate).
One comment was received which stated that prominently displaying the
Registration Certificate, while practicable at a service station, is imprac-
ticable at a major facility. It was suggested that, as set forth in the
Department’s Basis and Background Document to the proposed new
rules, the provision provide that the Certificate be displayed or be made
available for inspection by any authorized local, State or Federal rep-
resentative.

RESPONSE: The Department agrees and this section has been
changed to reflect this position.

COMMENT: N.J.A.C. 7:14B-3 (Fees). Two comments were received
which requested that the Department explain the need for and the appli-
cability of underground storage tank fees.

RESPONSE: N.J.S.A. 58:10A-31 provides the Department with the
authority to develop rules imposing fees for the processing of initial
registrations, renewals, and permitting to the extent that the fees do not
exceed the estimated yearly cost of implementing the provisions of the
State Act. In accordance with this provision of the State Act, the Depart-
ment has developed a planning document that sets forth proposed staffing
and program costs for Fiscal Year 1988 and the level of funding necessary
to operate the Department’s underground storage tank registration pro-
gram in Fiscal Year 1988. The Department has decided that all first-time
registrations (including homeowners) shall, starting one year after the
effective date of the rules, cost a flat fee of $100.00 (the initial registration
fee). The Department has determined that the cost of annually re-regis-
tering a facility (the annual certification fee) with five or less tanks was
significantly different from the amount of resources necessary to re-
register a facility with six or more tanks, regardless of the size or use
of the tank. Therefore, a facility with five tanks or less is required to
pay $100.00 in Fiscal Year 1988. A facility with more than five tanks
will be required to pay $100.00 plus $15.00 for each additional tank.

COMMENT: N.J.A.C. 7:14B-3 (Fees). Several comments were re-
ceived stating that the Department should provide an exemption from
the fee requirement for public schools, non-profit organizations, munici-
pal utilities authorities, and/or publicly owned treatment works
(POTWs).

RESPONSE: The Department has included language that provides for
an exemption from the fees for public schools or religious or charitable
institutions. This is consistent with the Department’s NJPDES fee regu-
lations (see N.J.A.C. 7:14A-1.8(a)2). The Department will not provide
an exemption for municipal utilities authorities and/or POTWs.

COMMENT: N.J.A.C. 7:14B-4 (Penalties). One comment was re-
ceived which stated that even though N.J.S.A. 58:10A-10 authorizes fines
up to $50,000 per day per violation, the rule of reason will prevail for
minor infractions.

RESPONSE: The Department is drafting new rules which will set forth
the regulatory framework for assessing reasonable monetary penalties as
provided for under N.J.S.A. 58:10A-10.

COMMENT: General issue. One comment was received which stated
that the proposed new rules do not set forth a comprehensive examination
of the rights and responsibilities as between a landlord and tenant where
one party owns the land and/or the tank and the other is a lessee.

RESPONSE: The Department will hold landlords and tenants, and
owners and operators, jointly and severally liable with regard to com-
pliance with any provision of the State Act and the Department’s rules.

COMMENT: General issue. One comment was received which stated
that the proposed new rules require that any person that owns or operates
an underground storage tank submit three different forms to the Depart-
ment (the Registration Questionnaire, the Annual Certification Form and
the Standard Reporting Form) and that such duplication of effort is
unfair to the regulated community.

RESPONSE: The Department disagrees. Each Department form has
a specific purpose: The Registration Questionnaire provides the Depart-
ment with a comprehensive record on the operation of an underground
storage tank system, the Annual Certification Form provides the Depart-
ment with an annual update of the condition and status of the under-
ground storage tank system, and the Standard Reporting Form provides
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a convenient means by which to alert the Department of specific changes
to the status to the underground storage tank system. It is the Depart-
ment’s position that complying with the requirement for submitting any
of the three forms will not place an undue burden on the regulated
community and will greatly assist the Department in its efforts to ensure
that the environment of the State is not contaminated by releases from
underground storage tanks.

COMMENT: General issue. One comment received questioned why
the Department is not proposing all of the underground storage tank
program rules at one time.

RESPONSE: The Department agrees that it would be much less com-
plicated and less work for the Department to combine all of its regulatory
efforts into one proposal and subsequent public hearing. However, this
realistically can not be done. The underground storage tank program is
a new Department program, and one that requires that the Department
acquire a great deal of technical expertise. The Department is therefore
developing the program in stages, proposing individual parts, to the
extent possible, in accordance with the Legislature’s time-frame.

COMMENT: General issue. One comment received stated that per-
mits for air pollution control and underground storage tank installation
are often required for one tank and that the Department should attempt
to combine the two permits.

RESPONSE: The proposed new rules do not address the permitting
issue. The Department’s technical rules to be proposed will address the
permitting issue in detail. The Department will examine the feasibility
of combining the application forms for these two types of permits.

COMMENT: General issue. One comment stated that certain ac-
tivities addressed under N.J.S.A. 58:10A-21 et seq. and the proposed new
rules are already addressed under the Uniform Construction Code and
the Uniform Fire Code.

RESPONSE: The Legislature, in the State Act, requires that the De-
partment coordinate the development of the underground storage tank
program with the Department of Community Affairs (DCA), which is
the department charged with implementing the Uniform Construction
Code and the Uniform Fire Code. The Department is currently coordi-
nating its efforts with the DCA. Pursuant to N.J.S.A. 58:10A-25(c), the
registration provisions of the new rules will become part of the Uniform
Construction Code, and the Department will work closely with local
officials to ensure cooperation with regard to those provisions of the
Uniform Construction Code and the Uniform Fire Code which relate to
underground storage tanks.

COMMENT: General issue. One comment was received requesting
that the Department explain the color-coding of Appendix A.

RESPONSE: The official New Jersey Underground Storage Tank
Registration Questionnaire (Appendix A) is color coded to expedite the
registration and billing aspects of the underground storage tank program
and to make for ease of administration. Additional copies of the form
are available at no cost by calling the toll-free Underground Storage Tank
Hotline at 1-800-722-TANK.

COMMENT: General issue. One comment was received which re-
quested that the Department clarify the instructions in Section A of
Appendix B.

RESPONSE: The instructions in Section A of the official New Jersey
Underground Storage Tank Annual Certification Form (Appendix B) will
be changed to read: “If NO, please complete Sections B, D, and E”.

COMMENT: General issue. One comment was received which re-
quested that the Department include a date space in Appendix A.

RESPONSE: There is no need to have a date space on the Registration
Questionnaire because the critical date is not when the form is signed
and/or mailed but rather when it arrives at the Department. There is
a date space on the Annual Certification Form.

COMMENT: One comment was received which requested that the
Department define “tank management™ as provided on Appendix B.

RESPONSE: The term *‘tank management” has been deleted from
Appendix B. The underground storage tank technical rules to be proposed
may contain requirements for tank management.

COMMENT: General issue. One comment was received which asked
why the Department did not develop a keypunch readable format for
Appendix C as it did for Appendix A.

RESPONSE: Appendix C is intended to be a simple form for recording
changes in registration status. Keypunch readable format is an unnecess-
ary burden on the regulated community for such a simple form. Therefore
the format of the official New Jersey Underground Storage Tank Stan-
dard Reporting Form (Appendix C) will not be changed at this time.
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COMMENT: General issue. One comment was received which ques-
tioned who the Department will bill when more than one person owns
an underground storage tank.

RESPONSE: The Department anticipates receipt of the appropriate
fee as set forth in N.J.A.C. 7:14B-3 from the owner listed on the official
New Jersey Underground Storage Tank Registration Questionnaire.

Full text of the adoption follows (additions to the proposal shown
in boldface with asterisks *thus*; deletions from the proposal shown
in brackets with asterisks *[thus]*).

CHAPTER 14B
UNDERGROUND STORAGE TANKS

SUBCHAPTER |. GENERAL INFORMATION

7:14B-1.1 Scope

This chapter shall constitute the rules of the Department of En-
vironmental Protection for all underground storage tank facilities
regulated by N.J.S.A. 58:10A-21 et seq.

7:14B-1.2 Construction

This chapter shall be construed so as to permit the Department
to implement its statutory functions and to effectuate the purposes
of the law.

7:14B-1.3 Purpose

(a) This chapter is promulgated for the following purposes:

. To establish the Department’s underground storage tank pro-
gram;

2. To implement the registration requirements of the State Act;

3. To establish Initial Registration and Annual Certification fees;
and

4. To protect human health and the environment of the State by
ensuring sound underground storage tank management, thereby pre-
venting, controlling, remediating and/or abating actual or potential
groundwater contamination.

7:14B-1.4 Applicability

(a) This chapter applies to all underground storage tanks contain-
ing hazardous substances except as provided in (b) below.

(b) The following types of underground storage tanks are exempt
from the requirements of this chapter:

1. Farm or residential tanks of 1,100 gallons or less capacity used
for storing motor fuel for noncommercial purposes;

2. Tanks with a capacity of 2,000 gallons or less used to store
heating oil for onsite consumption in a nonresidential building;

3. Tanks used to store heating oil for onsite consumption in a
residential building, except that for the purposes of registration
pursuant to this chapter, and inventory control and release detection
under sections 7 and 8 of the State Act (N.J.S.A. 58:10A-27 and
58:10A-28), respectively, a tank with a capacity of more than 2,000
gallons used to store heating oil for onsite consumption in a residen-
tial building shall be considered an underground storage tank;

4. Septic tanks installed in compliance with rules adopted by the
Department pursuant to The Realty Improvement Sewerage and
Facilities Act (1954), Pub. L. 1954, c.199 (N.J.S.A. 58:11-23 et seq.);

5. Pipelines, including gathering lines, regulated under the Natural
Gas Pipeline Safety Act of 1968, Pub. L. 90-481 (49 U.S.C. §§1678
et seq.), the Hazardous Liquid Pipeline Safety Act of 1979, Pub. L.
96-129 (49 U.S.C. §§200!1 et seq.), or intrastate pipelines regulated
under State law as approved by the Department;

6. Surface impoundments, pits, ponds, lagoons, storm water or
wastewater collection systems operated in compliance with N.J.A.C.
7:14A-1 et seq.;

7. Liquid traps or associated gathering lines directly related to oil
and gas production and gathering operations;

8. Tanks situated in an underground area including, but not lim-
ited to, basements, cellars, mines, drift shafts, or tunnels, if the
storage tank is situated upon or above the surface of the floor;

9. Tanks situated in an underground area including, but not lim-
ited to, basements, cellars, mines, drift shafts, or tunnels if the storage
tank is located below the surface of the ground, is equipped with
secondary containment, and is uncovered so as to allow visual inspec-
tion of the exterior of the tank;
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10. Any pipes, lines, fixtures, or other equipment connected to any
tank exempted from the provisions of the State Act as set forth in
(b)l to 8 above;

11. Flow-through process tanks;

12. Wastewater treatment tanks; *[and}*

13. Electrical equipment*[.]* *; and*

*14. Hydraulic lift tanks.*

7:14B-1.5 Severability

If any section, subsection, provision, clause or portion of this
chapter is adjudged unconstitutional or invalid by a court of compe-
tent jurisidiction, the remainder of this chapter shall not be affected
thereby.

7:14B-1.6 Definitions

As used in this chapter, the following words and terms shall have
the following meanings unless the context clearly indicates otherwise:

“Abandoned” or “abandonment” means a tank rendered per-
manently nonoperational and left in the ground.

“Annual certification” means the yearly reregistration of a tank
with the Department pursuant to this chapter.

“Below the surface of the ground” means beneath the ground
surface or otherwise covered so that physical or visual inspection of
the exterior is precluded.

“Close™ or “closure” means the permanent elimination from ser-
vice of any underground storage tank by removal or abandonment.

“Commercial” means any activity involving a hazardous substance
from an underground storage tank including, but not limited to, the
resale, distribution, processing and transportation of any hazardous
substance, as well as the use of any hazardous substance to perform
or carry out these or other activities, that results in monetary gain.

“Commissioner” means the Commissioner of the Department of
Environmental Protection.

“Department” means the Department of Environmental Protec-
tion.

“Discharge” means the intentional or unintentional release by any
means of hazardous substances from an underground storage tank
into the environment.

“Electrical equipment” means underground equipment which con-
tains dielectric fluid which is necessary for the operation of equip-
ment such as transformers and buried electrical cable.

“Existing facility” means an underground storage tank that holds
or held any quantity of any hazardous substance and is not closed
pursuant to this chapter.

“Extended out-of-service” means an underground storage tank not
in use for a period between 90 days and two years.

“Facility”’ means one or more underground storage tanks owned
by one person on a contiguous piece of property.

“Farm tank” means an underground storage tank which contains
or contained hazardous substances located on a tract of land devoted
to the production of crops or raising animals pursuant to the Farm-
land Assessment Act of 1964, (N.J.S.A. 54:4-23.1 et seq.), and includ-
ing fish hatcheries, rangeland, and nurseries with growing operations.

“Flow-through process tank’ means a tank that forms an integral
part of an industrial or commercial process through which there is
a steady or uninterrupted flow of materials during the operation of
the process.

“Hazardous substances’” means:

I. Motor fuel;

2. *[Elements and compounds, including petroleum]* *Petroleum*
products which are liquid at standard conditions of temperature and
pressure (60 degrees Fahrenheit and 14.7 pounds per square inch
absolute);

3. The hazardous wastes designated pursuant to:

i. Section 3001 of the Resource Conservation and Recovery Act
of 1976, Pub. L. 94-580 (42 U.S.C. § 6921); and

ii. NJA.C. 7:26-8;

4. The hazardous substances designated pursuant to:

i. Section 311 of the Federal Water Pollution Control Act Amend-
ments of 1972, Pub. L. 92-500 (33 U.S.C. § 1321);

ii. Section 101 (14) of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, Pub. L. 96-150
(42 U.S.C. §9601); and

(CITE 19 N.J.R. 2422)

ADOPTIONS

iii. The Spill Compensation and Control Act, N.J.S.A. 58:10-23.11
et seq.; and

5. The toxic pollutants designated pursuant to Section 307 of the
Federal Water Pollution Control Act Amendments of 1972, Pub. L.
92-500 (33 U.S.C. § 1317).

“Heating oil” means any grade of petroleum product including,
but not limited to, No. 1, 2, 4 (light and heavy), 5 (light and heavy)
and 6 fuel oils, diesel and kerosene of any grade or type used to heat
residential, industrial or commercial premises.

**“Hydraulic lift tank” means a tank holding hydraulic fluid for a
closed-loop mechanical system that uses compressed air and hydraulic
fluid to operate lifts, elevators and other similar devices.*

“Installation” means the emplacement of a new underground
storage tank including the replacement of an existing underground
storage tank.

“Leak’ means the release of a hazardous substance from an under-
ground storage tank into a space created by *a method of* secondary
containment wherein hazardous substances can be detected by visual
inspection or a monitoring system before it enters the environment.

*Liquid” means any material which has a fluidity greater than that
of 300 penetration asphalt when tested in accordance with the ASTM
D-5-78 Test for Penetration for Bituminous Materials. If not speci-
fied, liquid shall mean both *[flammable and]* combustible *and
noncombustible* liquids.

“Long term out-of-service” means an underground storage tank
not in use for a period of more than two years.

“Modify” or “modification” means a revision, update, adjustment,
correction or change in any information included in a facility’s regis-
tration material.

“Motor fuel” means any petroleum product that includes, but is
not limited to, all grades of gasoline, diesel fuel and kerosene used
in the operation of any type of engine.

“Monitoring system” means a system capable of detecting leaks
or discharges, or both, other than an inventory control system, used
in conjunction with an underground storage tank, or a facility con-
forming to criteria established pursuant to Section 5 of the State Act
(N.J.S.A. 58:10A-25).

“Nonoperational storage tank™ means any underground storage
tank in which hazardous substances are not contained or from which
hazardous substances are not dispensed.

“Operational storage tank’ means any underground storage tank
in which hazardous substances are contained or from which hazard-
ous substances are dispensed.

“Operator” means any person in control of, or having responsi-
bility for, the daily operation of a facility.

“Owner” means any person who owns a facility, or in the case
of a nonoperational storage tank, the person who owned the
nonoperational storage tank immediately prior to the discontinuation
of its use.

“Person” means any individual, partnership. company, corpor-
ation, consortium, joint venture, commercial or any other legal enti-
ty, the State of New Jersey, or the United States Government.

“Petroleum™ or “‘petroleum products” means all hydrocarbons
which are liquid at one atmosphere pressure (760 millimeters or 29.92
inches Hg) and temperatures between -20°F and 120°F (-29°C and
49°C), and all hydrocarbons which are discharged in a liquid state
at or nearly at atmospheric pressure at temperatures in excess of
120°F (49°C) including, but not limited to, gasoline, kerosene, fuel
oil, oil sludge, oil refuse, oil mixed with other wastes, crude oil, and
purified hydrocarbons that have been refined, re-refined, or otherwise
processed for the purpose of being burned as a fuel to produce heat
or useable energy or which is suitable for use as a motor fuel or
lubricant in the operation or maintenance of an engine.

*“‘Registration Certificate”” means a control document issued by the
Department to implement the registration requirements of this
Chapter.*

“Release’” means a leak or discharge.

“Removal” or “removed” means an underground storage tank(s)
that has been taken out of the ground and been disposed of in
accordance with applicable local, State and Federa) laws.
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“Residential building” means a single or multi-family dwelling,
nursing home, trailer, condominium, boarding house, apartment
house, or other structure designed and used primarily as a dwelling.

“Secondary containment’ means an additional layer of impervious
material creating a space wherein a leak of hazardous substances
from an underground storage tank may be detected before it enters
the environment.

“Standard Reporting Form™ or “SRF” means the official form
of the Department used to report a change in the status of a registered
underground storage tank.

“State Act” means P.L. 1986, ¢.102 (codified at N.J.S.A. 58:10A-21
et seq.) and any amendments thereto.

“Substantial modification” means any construction at, or resto-
ration, refurbishment or renovation of, an existing facility which
increases or decreases the in-place storage capacity of the facility or
alters the physical configuration or impairs or affects the physical
integrity of the facility or its monitoring systems.

**“Tank” means a stationary device designed to contain an accumula-
tion of hazardous substances which is constructed of non-earthen ma-
terials (for example, concrete, steel, plastic) that provide structural
support.*

“Temporarily out-of-service” means an underground storage tank
not in use for a period of 90 days or less.

“Test” means the testing of underground storage tanks in ac-
cordance with standards adopted by the Department.

“Transfer of ownership” means a change in the ownership of a
facility.

“Underground storage tank” means any one or combination of
*[stationary devices constructed primarily of non-earthen materials
which provide structural support]* *tanks*, as set forth in N.J.A.C.
7:14B-1.4, including appurtenant pipes, lines, fixtures, and other re-
lated equipment, used to contain an accumulation of hazardous
substances, the volume of which, including the volume of the ap-
purtenant pipes, lines, fixtures and other related equipment, is 10
percent or more below the ground.

“Underground storage tank program’ means the regulatory re-
quirements and activities conducted pursuant to the authority of
N.J.S.A. 58:10A-21 et seq.

“Use” means the filling, dispensing or storing of any hazardous
substance from or in an underground storage tank.

“Wastewater treatment tank™ means a tank that is part of a waste-
water treatment facility regulated under either section 402 or 307(b)
of the Federal Water Pollution Control Act (33 U.S.C. §§ 1251 et
seq.) and receives and treats or stores an influent wastewater which
contains a hazardous substance, or is regulated as a treatment works
pursuant to N.J.A.C. 7:14A-1 et seq.

SUBCHAPTER 2. REGISTRATION REQUIREMENTS AND
PROCEDURES

7:14B-2.1 General registration requirements

(a) Any person that owns or operates an underground storage tank
shall register each tank with the Department.

(b) Any person that owns or operates an underground storage
tank who notified the Department pursuant to Section 9002 of the
““Hazardous Solid Waste Amendments of 1984 to the Resource Con-
servation and Recovery Act”, 42 U.S.C. §§ 690! et seq., shall comply
with all requirements set forth in this chapter.

(c) Any person that owns or operates an underground storage tank
shall, two years following the effective date of this chapter, only use
such tank upon receipt of a valid Registration Certificate issued by
the Department.

(d) Any person that owns or operates an underground storage
tank that began use of the tank on or before the effective date of
this chapter shall register the facility with the Department no later
than 60 days following this date. Any person that owns or operates
an underground storage tank that *[began operation]* *was in-
stalled* after the effective date of this chapter shall register the facility
with the Department 30 days prior to the use of that tank.

(e) Any person that owned or operated an underground storage
tank which was removed from the ground on or after September 3,
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1986 shall register that tank for the period between September 3, 1986
and the date that the tank was removed.

7:14B-2.2 Registration and certification procedures

(a) Any person that owns or operates a facility shall file regis-
tration and certification information on the official New Jersey
Underground Storage Tank Registration Questionnaire (see Appen-
dix A) and the official New Jersey Underground Storage Tank An-
nual Certification Form (see Appendix B), respectively.

(b) All registration and certification forms shall be obtained from
and accurately completed, signed, dated and returned to:

Bureau of Underground Storage Tanks/Registration Unit
Division of Water Resources

Department of Environmental Protection

CN-029

Trenton, New Jersey 08625

(c¢) The owner or operator of a facility shall complete the New
Jersey Underground Storage Tank Annual Certification Form prior
to the annual anniversary date of the facility’s registration. The
Department may issue the annual Registration Certificate to the
registrant following submission of the complete Annual Certification
Form.

7:14B-2.3  Signatories

(a) All registrants shall, upon submission, sign the following
certification on the forms identified in (b) below:

I. “I certify under penalty of law that the information provided
in this document is true, accurate and complete. [ am aware that there
are significant civil and criminal penalties for submitting false, inac-
curate or incomplete information, including fines and/or imprison-
ment.”

*[i. The certification required by (a)l above shall be signed by the
owner or operator of the facility as follows:

(1) For a corporation, by a principal executive officer of at least
the level of vice president;

(2) For a partnership or sole proprietorship, by a general partner
or the proprietor, respectively; or

(3) For a municipality, State, Federal or other public agency, by
either the principal executive officer or ranking elected official.]*

*i. The certification required by (a)l above shall be signed by the
highest ranking individual at the facility with overall responsibility for
that facility.*

(b) The certification set forth in (a) above shall be signed on the
following forms:

i. The New Jersey Underground Storage Tank Registration Ques-
tionnaire;

it. The New Jersey Underground Storage Tank Annual Certifica-
tion Form; and

iii. The New Jersey Underground Storage Tank Standard Report-
ing Form.

7:14B-2.4  Transfer of registration

(a) A Registration Certificate issued by the Department is not
transferable.

(b) The owner or operator of an underground storage tank shall
notify the Department of any change in the ownership of a facility
within 30 days after the contract date or the date of closing on the
Standard Reporting Form (see Appendix C) obtainable from the
Department at the address provided in N.J.A.C. 7:14B-2.2(b) and in
accordance with the procedures for reporting modifications set forth
in NJA.C. 7:14B-2.5.

(c) The Department may issue to the new owner or operator a new
Registration Certificate indicating all changes that appear on the
Standard Reporting Form.

7:14B-2.5 Changes to registration

(a) The owner or operator of a facility shall amend a facility’s
registration to reflect any modification to any information included
in the New Jersey Underground Storage Tank Registration Question-
naire or New Jersey Underground Storage Tank Annual Certification
Form. Each modification shall be reported to the Department on a
separate Standard Reporting Form within 30 days after completion
of the modification.
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(b) Modifications include, but are not limited to, the following:

1. The sale or transfer of ownership of a facility;

2. The installation, abandonment, removal or substantial modi-
fication of a facility;

3. A change in the type of hazardous substances stored at a facility;
and

*[4. An update of all maintenance, repairs or testing performed
at a facility.]*

7:14*[C]* *B*-2.6 Public access to registration information

(a) All completed New Jersey Underground Storage Tank Regis-
tration Questionnaires and New Jersey Underground Storage Tank
Annual Certification Forms, as well as documented information
pertaining to the registration, shall be considered public records
pursuant to N.J.S.A. 47:1A-] et seq.

(b) Interested persons shall request in writing an appointment to
review the public records.

7:14B-2.7 Display of Registration Certificate

The owner or operator of an underground storage tank shall
prominently display a valid Registration Certificate at the facility
*[and]* *or* shall make the Registration Certificate available for
inspection by any authorized local, State or Federal representative.

SUBCHAPTER 3. FEES

7:14B-3.1 Initial Registration Fee

The owner or operator of an underground storage tank shall sub-
mit a $100.00 Initial Registration fee for each facility upon regis-
tration of the facility with the Department. This subsection shall be
operative one year following the effective date of these rules.

7:14B-3.2 Annual Certification Fee

(a) The owner or operator of an underground storage tank shall
submit an Annual Certification Fee for each facility upon the yearly
re-registration of the facility with the Department.

(b) The Annual Certification Fee is as follows:

1. $100.00 per facility up to the first five underground storage
tanks located on a contiguous piece of property; and

2. $15.00 per tank for each additional underground storage tank
located on a contiguous piece of property.

*[7:14C-3.3]* *7:14B-3.3* Fee payment
(a) Payment of all fees shall be made by check or money order,

payable to “Treasurer, State of New Jersey’” and submitted to:
Bureau of Underground Storage Tanks/Billing Unit
Division of Water Resources
Department of Environmental Protection
CN 029
Trenton, New Jersey 08625

*7:14B-3.4 Exemption from fees
The Department shall not assess a fee to public schools or religious
or charitable institutions.*

SUBCHAPTER 4.

7:14B-4.1 Penalties

Failure by an owner or operator of an underground storage tank
to comply with any requirement of the State Act or this chapter may
result in the penalties set forth in N.J.S.A. 58:10A-10.

AGENCY NOTE: Appendices A, B and C, the New Jersey Under-
ground Storage Tank Registration Questionnaire, the New Jersey
Underground Storage Tank Annual Certification Questionnaire and
the Standard Reporting Form, *[respectively, were filed with the
above proposal with the Office of Administrative Law and are avail-
able for inspection at the agency’s offices and at Quakerbridge Plaza,
Building 9, Trenton, New Jersey.]* *are not published in the New
Jersey Administrative Code, but are available from the Department of
Environmental Protection, Division of Water Resources, Bureau of
Underground Storage Tanks, CN-029, Trenton, New Jersey 08625.*

PENALTIES
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DIVISION OF HAZARDOUS WASTE MANAGEMENT

(a)
Hazardous Waste Management

Accumulation Areas, Rigid Structures and Paint
Filter Test

Adopted Amendments: N.J.A.C. 7:26-9.1, 9.3, 10.8,
114,121

Proposed: December 1, 1986 at 18 N.J.R. 2356(a).

Adopted: November 25, 1987 by Richard T. Dewling,
Commissioner, Department of Environmental Protection.

Filed: November 30, 1987 as R.1987 d.532, with technical changes
not requiring additional public notice and comment (see
N.J.A.C. 1:30-4.3(c)) and with portions not adopted.

Authority: N.J.S.A. 13:1D-9, 13:1E-6(a)2 and 58:10A-4.

DEP Docket Number: 053-86-10.
Effective Date: December 21, 1987.
Expiration Date: November 4, 1990.

Summary of Public Comments and Agency Responses:
The public comment period closed on December 31, 1986. Written
comments were submitted by 11 commenters.

[. NJA.C. 7:26-9.1, 9.3 and 12.1 (Accumulation Areas)

The New Jersey Department of Environmental Protection (““Depart-
ment”’) received five written comments on the proposed satellite ac-
cumulation rule. Three of the commenters favored the proposal without
exception. These commenters cited decreased waste handling costs as well
as greater flexibility in waste management practices as benefits of the
proposed amendments.

The remaining two comments concerned the requirements of the
proposed amendments. These comments are discussed below:

COMMENT: The proposed amendment at N.J.A.C. 7:26-9.3(d)6ii
states that when the volume of waste in a container has reached 55
gallons, the generator may comply by placing the waste in an on-site
“authorized facility”. This creates a disparity in that, if the generator has
an on-site authorized facility, then he is a permitted facility and therefore
not affected by the proposed amendment.

RESPONSE: As defined at N.J.A.C. 7:26-1.4, authorized facilities are
not restricted to permitted hazardous waste treatment, storage or disposal
facilities, but may also include certain types of facilities which are exempt
from permit requirements, such as facilities which burn hazardous wastes
for energy recovery, or industrial waste management facilities receiving
wastes from intracompany and intrastate sources. The accumulated waste
may be placed in any of these authorized facilities.

COMMENT: The proposed amendments at N.J.A.C. 7:26-9.3(d)
should be reworded to avoid confusion over whether the accumulation
must be performed in accordance with N.J.A.C. 7:26-9.3(a), and to clarify
that the 90 day limitation does not apply to satellite accumulation.

RESPONSE: The Department agrees and has modified N.J.A.C.
7:26-9.3(d) as well as the title of N.J.A.C. 7:26-9.3 to eliminate this
confusion.

II. NJ.A.C. 7:26-10.8 and 11.4 (Paint Filter Test)

COMMENT: The requirement of either testing every container of
waste, or performing repetitive testing of a known waste stream is unwar-
ranted. Since rules exist to prohibit a generator from packaging free
liquids for landfill disposal, the proposed amendment should allow testing
on a random and/or waste stream specific basis and as a last step Quality
Assurance/Quality Control mechanism to demonstrate overall com-
pliance with landfill requirements.

RESPONSE: The proposed amendments does not specifically require
testing of every container of waste, but are intended to require that facility
operators use the test to determine, on a pass/fail basis, whether free
liquids are present in a representative sample of the waste, before accep-
tance for landfill disposal. Sampling and testing frequency should be
determined in accordance with the facility’s waste analysis plan, in com-
pliance with N.J.A.C. 7:26-9.4(b).

III. NJ.A.C. 7:26-10.4 and 12.2 (Rigid Structures)

COMMENT: The proposed amendments required certain container
storage areas to be equipped with a rigid structure to prevent rainfall
from entering the secondary containment area. The Department received
seven written comments on the proposed amendment. All of the com-
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ments opposed the amendment, primarily because of the cost of construct-
ing a roof or building over a drum storage area. Several comments stated
that existing rules concerning container integrity, daily inspections, sec-
ondary containment and cleanup of leaks and spills are adequate for
protection of surface waters. One comment recommended reuseable drum
covers as an alternative method of preventing rainwater from accumulat-
ing on drums.

RESPONSE: In light of the comments received, the Department has
reevaluated the proposed amendments and has elected not to adopt the
proposed amendments regarding rigid structures at the present time. The
Department will study alternatives for future reproposal.

Agency Instituted Changes: Technical changes have been made to
N.J.A.C. 7:26-9.3(b), (c) and (d) for editorial reasons and to ensure
consistency with the adopted amendments.

Full text of the adoption follows (additions to proposal shown in
boldface with asterisks *thus*; deletions from proposal shown in
brackets with asterisks *[thus]*).

7:26-9.1 Scope and applicability

(a)-(b) (No change.)

(c) The standards and requirements of this subchapter do not
apply to:

L.-15. (No change.)

*[13.]**16.* Any generator *[accumulting]* *accumulating* waste
on-site in compliance with N.J.A.C. 7:26-9.3(d).

(d)-(e) (No change.)

7:26-9.3 Accumulation of hazardous waste for 90 days or less

(a) (No change.)

(b) A generator may accumulate hazardous waste on-site in an
above-ground tank, for 90 days or less without a permit, after obtain-
ing written approval from the Department, provided that the follow-
ing requirements are met:

1.-7. (No change.)

8. No part of *the* tank(s) is below grade unless the tank(s) is
constructed to allow visual inspection of the tank, comparable to a
totally above-ground tank, and to *[prove]* *provide* secondary
containment for the below-grade part of the tank.

9. (No change.)

(c) A generator who accumulates hazardous waste for more than
90 days is an operator of a storage facility and is subject to all
applicable standards and requirements of this subchapter, and the
permit requirements of N.J.A.C. 7:26-12.1 et seq. unless *the ac-
cumulation is performed in accordance with (d) below or* the generator
has been granted a temporary extension to the 90 day period.

1. An extension established *[in (b) above]* *under this subsection*
may be granted in writing by the Department’s Division of Hazard-
ous Waste Management if hazardous wastes must remain on-site for
longer than 90 days due to unforeseen, temporary, and uncon-
trollable circumstances.

(d) A generator may accumulate hazardous waste on-site without
a permit *and without complying with (a) above* provided that:

I. The quantity of waste in each accumulation area is less than
55 gallons of hazardous waste or less than one quart of acutely
hazardous waste listed in N.J.A.C. 7:26-8.15(e);

2. The waste is placed in containers which meet the standards of
N.J.A.C. 7:26-7.2 and are managed in accordance with N.J.A.C.
7:26-9.4(d)2, 9.4(d)3, and 9.4(d)4i;

3. The accumulation area is at or near any point of generation
where wastes initially accumulate in a process, which is under the
control of the operator of the process generating the waste;

4. The generator marks the containers with the words ‘*Hazardous
Waste™”;

5. The generator marks the container with the date that the *[con-
tainer]* *quantity of waste* reaches the volume indicated in (d)!
above; and

6. Within three days after the *[container]* *quantity of waste*
reaches the volume identified in (d)] above, the generator complies
with one of the following:
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i. Places the container in an accumulation area in accordance with
(a) above; or

ii. Places the container in an on-site authorized facility, as defined
at NJ.AC. 7:26-1.4; or

ili. Transports the container to an off-site authorized commercial
hazardous waste facility in accordance with N.J.A.C. 7:26-7.

7:26-10.8 Hazardous waste landfills

(a)«(d) (No change.)

(e) Operational standards for hazardous waste landfills include the
following:

1.-21. {No change.)

22. The owner or operator of a hazardous waste landfill shall,
before accepting the waste, use the following test to determine the
presence or absence of free liquids in either a containerized or a bulk
waste: Method 9095 (Paint Filter Liquids Test) as described in “Test
Methods for Evaluating Solid Wastes, Physical/Chemical Methods™
(EPA Publication Number SW-846).

(f) The owner or operator of a landfill shall include the following
items as part of the operating record required by N.J.A.C. 7:26-9.4(i):

1. (No change.)

2. The contents of each cell:

3. The approximate location of each hazardous waste within each
cell; and

4. The records and results of waste analysis performed as specified
in NJ.A.C. 7:26-10.8(e)*[21]**22*.

(8)-(j) (No change.)

7:26-11.4 Hazardous waste landfills

(a) Operational standards for hazardous waste landfills include the
following:

1.-9. (No change.)

10. An empty container shall be crushed flat, shredded, or simi-
larly reduced in volume before it is buried beneath the surface of
a hazardous waste landfill;

11. The owner or operator of a hazardous waste landfill shall not
continue to dispose of hazardous wastes subsequent to the detection
of any liquid in the secondary collection system unless the owner or
operator has obtained written authorization from the Department for
continued disposal; and

12. The owner or operator of a hazardous waste landfill shall,
before accepting the waste, use the following test to determine the
presence or absence of free liquids in either a containerized or bulk
waste: Method 9095 (Paint Filter Liquids Test) as described in “Test
Methods for Evaluating Solid Wastes, Physical/Chemical Methods”
(EPA Publication Number SW-846).

(b) The owner or operator of a hazardous waste landfill shall
maintain in the operating record required in N.J.A.C. 7:26-9.4(i):

1. On a map, the exact location and dimensions, including depth
of each cell with respect to permanently surveyed bench marks;

2. The contents of each cell and the appropriate location of each
hazardous waste type within each cell; and

3. The records and results of waste analysis performed as specified
in NJA.C. 7:26-11.4(a)12.

(¢) (No change.)

7:26-12.1 Scope and applicability

(a) (No change.)

(b) The following persons are not required to obtain a permit
pursuant to this subchapter to conduct the following activities or
operate the following hazardous waste facilities:

t.-t1. (No change.)

12. Any generator accumulating waste on-site in accordance with
N.J.A.C. 7:26-9.3(d).

(¢} (No change.)

(CITE 19 N.J.R. 2425)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

(a)
Hazardous Waste Management System
Definition of Solid Waste

Adopted Amendments: N.J.A.C. 7:26-1.1, 1.4, 1.6,
21,7.5,8.1,8.2,8.13,8.15,9.1,10.7, 11.5, 11.6,
12.1 and 12.3

Proposed: June 15, 1987 at 19 N.J.R. 1035(a).

Adopted: November 30, 1987 by Richard T. Dewling,
Commissioner, Department of Environmental Protection.

Filed: November 30, 1987 as R.1987 d.534 with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 13:1E-6 et seq. and 13:1D-1 et seq.

Effective Date: December 21, 1987.
Expiration Date: November 4, 1990.
DEP Docket Number: 021-87-05.

Summary of Public Comments and Agency Responses:

These amendments were proposed on June 15, 1987. Two public hear-
ings were held (June 30, 1987 and July 1, 1987) at which no individuals
testified. Eighteen comments were received before the close of the com-
ment period on July 16, 1987,

COMMENT: One commenter was concerned that under the “*Scope
of rules” section (NJ.A.C. 7:26-1.1(a)l), non-hazardous industrial or
chemical wastes will be exempted from regulation when being recycled
in addition to household recyclables such as glass, newsprint, aluminum
cans, etc. The commenter believes such recycling operations should be
subject to “solid waste” regulations.

RESPONSE: As the rules stand now, there is an exemption for all
source-separated, non-hazardous, recyclable materials, including non-
hazardous industrial or chemical wastes. The Department’s overall policy
is to encourage recycling when it can be accomplished in an environmen-
tally safe manner. If the recycling of non-hazarous industrial wastes is
found to be a problem in the future, the Department will reevaluate the
option of regulating these materials. However, at the present time, they
are exempt from regulation.

COMMENT: Designating scrap metal as a solid waste would make
it difficult to transport across county lines (in light of the waste flow rules)
and would turn recyclers into “solid waste facilities™.

RESPONSE: According to N.J.A.C. 7:26-1.1(a)l, such source-separ-
ated, non-hazardous, recyclable material would not be subjected to the
solid waste rules, provided it was being recycled for reintroduction into
the economic mainstream. Hazardous scrap metal is currently exempt
from regulation under the Federal and State programs when it is recycled.

COMMENT: The definition of *“‘co-product” at N.J.A.C. 7:26-1.4 is
too complicated since it attempts to distinguish a useless by-product from
a valuable by-product without consideration of its economic worth.

RESPONSE: The Department has attempted to define residuals in
terms of their quality and consistency throughout the proposal rather
than in terms of their economic worth, which may fluctuate. As stated
in the summary section of the rule proposal, both EPA and the Depart-
ment believe that the value of a material is not a valid criterion in
determining whether or not a residual is a waste.

COMMENT: The Department should expand the definition of
“boiler” at N.J.A.C. 7:26-1.4 to explain the concept of “‘integral design”.

RESPONSE: The Department agrees and has inserted the language
from 40 CFR 260.10 which explains what is meant by “integral design”".

COMMENT: The definition of *‘designated facility” at N.J.A.C.
7:26-1.4 should be expanded to include recycling facilities which can
accept New Jersey-regulated hazardous wastes, but are not required by
their own state or EPA to have a permit (such as precious metals recla-
mation facilities).

RESPONSE: The Department agrees and has amended the definition
of “‘designated facility” to include these types of facilities as well as
approved waste reuse facilities because they could also fit the description
of a facility which can accept New Jersey regulated hazardous waste but
are not required by their state or EPA to have a permit.

COMMENT: The Federal definition of “industrial furnace™, which
includes cement kilns, should be adopted so that other devices can be
added to the list of industrial furnaces after review and a comment period.

RESPONSE: The Department agrees and has amended the definition
of “industrial furnace™ at N.J.A.C. 7:26-1.4 to be more like the Federal
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definition. However, cement kilns are still not listed as industrial furnaces
in New Jersey.

COMMENT: The definition of incinerator should be clarified as to
whether it includes air pollution control devices which are enclosed and
use controlled flame combustion to destroy materials.

RESPONSE: The Department does not consider such air pollution
control devices 1o be incinerators. Such devices are considered thermal
oxidizers. They are usually connected directly to a manufacturing process
and the materials they destroy are not considered to be wastes.

COMMENT: The definitions of “‘use or reuse”, “‘discard’ and “‘recy-
cled” at N.J.A.C. 7:26-1.4 are circular. They should be clarified.

RESPONSE: Recycling is an umbrella term which encompasses both
use or reuse and reclamation. Their definitions are not circular but they
are interrelated. In order to make those definitions easier to apply, the
Department has revised the definition of “use or reuse” to clarify it. The
definition now reads: ‘ “Use or reuse” means the procedure whereby a
residual is: . . ." The word “material” has changed as it did not have the
connotation the Department desired to utilize. The word residual has a
more appropriate connotation in this context.

COMMENT: There is no definition of “hazardous scrap metal”.

RESPONSE: Any material which both meets the definition of “‘scrap
metal”” and meets one of the criteria for ‘“*hazardous waste” (for example,
exhibits the characteristic of EP toxicity) would be hazardous scrap metal.
It should be noted that hazardous scrap metal is temporarily exempt from
regulation under the Federal and State programs when it is recycled.

COMMENT: The definition of “‘scrap metal” at N.J.A.C. 7:26-1.4
should specifically include drosses and slags and scrap solder.

RESPONSE: Both the Department and EPA consider it inappropriate
to include drosses and slags as scrap metal. In addition, used scrap solder
is considered a spent material.

COMMENT: The definition of “‘precious metals” at N.J.A.C. 7:26-1.4
should be changed to delete the word “‘exclusively”, since no refinery
produces 100 percent pure precious metals. Also, the word “combina-
tions™ should be changed to *“‘mixture” to conform to the Federal defi-
nition.

RESPONSE: The Department agrees and has deleted the word ‘“‘ex-
clusively™ from the definition and changed “‘combinations™ to “mix-
tures™.

COMMENT: Several commenters noted that using the word “ma-
terial” instead of ‘*hazardous waste” in the definition of “‘treatment”
would excessively broaden the scope to include pH adjustments during
manufacturing processes as hazardous waste treatment processes. This
proposed definition would also frustrate waste minimization efforts.

RESPONSE: It is not the Department’s intent to regulate manufac-
turing processes, unless the process involves the use of hazardous re-
siduals. The word “material” is used to avoid circular definitions, which
would occur if waste were defined in terms of treatment and treatment
could only be done to waste. These new definitions will not frustrate waste
minimization efforts. Waste minimization involves source reduction to
reduce the generation of waste and treatment to reduce the volume or
toxicity of those wastes that are produced. The Department believes that
not regulating the treatment of generated wastes would not foster waste
minimization. As one commenter stated: **A facility’s claim of future
recycling intent or actual recycling activity does not inherently render the
facility without need for regulation as a hazardous waste management
facility™.

COMMENT: The commenter believes that the definition of “‘other
waste material” (N.J.A.C. 7:26-1.6(b)) is dependent on the phrase “orig-
inal intended use””. The commenter contends that a definition or criteria
should be established to prevent use of the phrase “original intended use”
in too broad a manner by industry.

RESPONSE: A material is considered to be used for its ‘‘original
intended use” until it is no longer usable for that purpose for the original
generator, that is, until it can no longer be used in the capacity for which
it was orginally employed.

COMMENT: The Department is attempting to regulate production
processes which are beyond the scope of its jurisdiction. The definition
of “other waste material™ at N.J.A.C. 7:26-1.6(b), by including “‘any other
material that has served or can no longer serve its original intended use’,
appears to include off-specification materials as wastes. The Department
should not regulate product quality issues.

RESPONSE: This rule does not regulate production processes or off-
specification products which have not yet served their original intended
purpose and which can be inventoried for sale. The Department does not
regulate all off-specification materials. The rules only cover those ma-
terials which have served or cannot serve their original intended purpose.
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COMMENT: Three commenters were confused by the language found
at N.JJ.A.C. 7:26-8.1(b)6 which describes circumstances under which a
hazardous waste which has been subjected to recycling remains a hazard-
ous waste. They requested a clarification of this clause.

RESPONSE: A material which has been recycled remains a hazardous
waste under the following circumstances: if it is accumulated or stored
prior to burning or is burned for energy recovery, if it is applied to or
placed on the land in a manner that constitutes disposal, if it must be
subjected to further processing before it is used to produce a commercial
product. This is the same as the Federal regulation.

COMMENT: One commenter noted that his copy of N.J.A.C. 7:26-1
et seq. had “Dumps Prohibited” at N.J.A.C. 7:26-2.1, while in the
proposal that section was cited as “Scope and applicability’.

RESPONSE: The commenter has an outdated copy of the rules.
Copies of recent hazardous waste rules are available, free of charge, from
the Department of Environmental Protection, by calling the Division of
Hazardous Waste Management at (609) 292-8341. N.J.A.C. 7:26-2 is
contained in the rules of the Division of Solid Waste Management. To
obtain a copy of those rules, call (609) 292-8242,

COMMENT: A commenter pointed out that the definition of material
being “disposed of”* found at N.J.A.C. 7:26-1.6(d) has been deleted. The
commenter suggested that the deletion removed the onus of disposed solid
waste from the resultant material.

RESPONSE: That subsection was originally deleted for editorial
reasons. Upon reconsideration and evaluation of comments, the Depart-
ment has decided to retain this language upon adoption in order to clarify
the scope of the rules. This subsection has been recodified as subsection
(c), and the wording changed slightly to conform with the section as it
is not adopted.

COMMENT: The phrase *“. . . is subjected to further processing prior
to use or reuse.” in N.J.A.C. 7:26-8.1(b)6 is confusing. If the intent is
to define the point at which the material ceases to be a waste, the
commenter suggests the phrase **. .. has not yet become a commodity
as commonly traded in commerce”. One commenter believes that the
phrase “‘unless it is . . . subject to further processing prior to use or reuse”
in NJ.A.C. 7:26-8.1(d)4 confuses the issue of when a recycled hazardous
waste becomes a product. He suggests the alternate wording “‘unless it
requires further processing before becoming a commodity as commonly
traded in commerce”.

RESPONSE: The Department agrees and the wording of N.J.A.C.
7:26-8.1(b)6 **. .. or is subjected to further processing prior to use or
reuse’ has been changed to “‘or requires further processing before becom-
ing a product as commonly traded in commerce” for additional clarity.
Similarly, N.J.A.C. 7:26-8.1(d)4 has been changed from *. . . or is subject
to further processing prior to reuse.” to *“. .. or requires further pro-
cessing before becoming a product as commonly traded in commerce.
The Department did not incorporate the suggested language regarding
“commodities traded in commerce”, since materials may meet the quality
specification for a commodity yet still pose a threat to the public health.
Commodity prices tend to fluctuate, making material valuable one month
and virtually worthless the next. Such fluctuations may influence manage-
ment and disposal practices. A product is consistent and is produced to
meet certain standards. A material may be a commodity, that is, it may
have some commercial value, but still be waste-like rather than product-
like.

COMMENT: N.J.A.C. 7:26-8.1(b)6 and 8.1(d)4 seem to indicate that
a recycled hazardous waste which is burned for energy recovery remains
a hazardous waste, except in the case or reprocessed waste oil which is
exempted under N.J.A.C. 7:26-8.2(a)20. If this is the case, it is not clear
whether the generator whose industrial boiler or industrial furnace meets
the exemption at N.J.A.C. 7:26-9.1(c)9 can qualify for two 90 day ac-
cumulation period exemptions, one before the fuel is reprocessed and one
before burning the reprocessed fuel.

RESPONSE: Recycled hazardous wastes which are burned for energy
recovery remain hazardous wastes after treatment. The Department al-
lows only one 90 day accumulation exemption under N.J.A.C.
7:26-9.1(c)9 and has clarified the wording of this section.

COMMENT: A commenter believes that the definition of “‘other waste
material™ should be expanded to include the Federal recycled material
exclusions found at 40 CFR 261.2(e)(1). These exemptions cover both
on-site and off-site recycling.

RESPONSE: The Department allows an exemption for on-site recycl-
ing as described at N.J.A.C. 7:26-9.1(c)10. It is the Department’s policy
that all hazardous residuals should be tracked when they are sent off-
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site for use/reuse. The Department does have rules at N.J.A.C.
7:26-9.1(c)13 which apply standards less stringent than those for hazard-
ous waste facility standards to legitimate off-site recycling operations.

COMMENT: The current edition of the rules lists 1-12 at N.J.A.C.
7:26-8.2(a). The proposal says *“1-13 (no change)”. Where is 13?

RESPONSE: N.J.A.C. 7:26-8.2(a)13-14 contain amendments to the
waste oil requirements, which were adopted and became effective June
15, 1987 at 19 N.J.R. 1091(a). The numbering of the proposal and the
adoption has been changed to reflect this.

COMMENT: A commenter suggests that an exclusion be added to
N.J.A.C. 7:26-8.2(a) for secondary materials that are reclaimed and re-
turned to the original process in which they were generated provided
certain conditions are met. Secondary materials that are reclaimed and
returned to the original production process in which they were generated
should be exempt from regulation provided: 1. Only tank storage is
involved and the entire reclamation process is closed by being entirely
connected with pipes; 2. Reclamation does not involve controlled flame
combustion; 3. The secondary materials are not accumulated for more
than 12 months without being reclaimed; and 4. The reclaimed material
is not used to produce a fuel or used to produce products that are used
in a manner constituting disposal.

RESPONSE: The Department already allows an exemption for on-site
recycling. This is found at N.J.A.C. 7:26-9.1(¢c)10. Wastes which are
recycled (see the definition of “recycle” at N.J.A.C. 7:26-1.4) on the site
where they were generated are exempted from N.J.A.C. 7:26-9 and 12,
subject to certain conditions listed at N.J.A.C. 7:26-9.1(c)10. This applies
to wastes that are used, reused, reclaimed, burned for energy recovery
or otherwise recycled. Of course, once a hazardous waste has been re-
claimed, the reclaimed material is no longer a hazardous waste.

COMMENT: The exemption at N.J.A.C. 7:26-8.2(a)17 for waste-de-
rived products produced for the general public’s use is limited to certain
fertilizers where the waste component is “inseparable by physical means™.
The Department should incorporate all of the Federal wording at 40 CFR
266.20(b).

RESPONSE: The Department agrees and has inserted the following
language at NJ.A.C. 7:26-8.2(a)}l7: “Commercial fertilizers that are
produced for the general public’s use that contain recycled materials also
are not presently subject to regulation”.

COMMENT: On July 14, 1986, EPA adopted regulations exempting
*“closed-loop recycling” processes. The Department should incorporate
the same exemption.

RESPONSE: The *closed-loop recycling” exemption was included at
N.J.A.C. 7:26-8.2(a)l9. Although it does not use the phrase “closed-loop
recycling”™, it incorporates the same provisions as the Federal exemption.

COMMENT: A number of comments were received on N.J.A.C.
7:26-1.6(a)3 which suggested that spent sulfuric acid which is used to
make virgin sulfuric acid not be regulated as solid waste. One commenter
agreed with the exemption, but suggested it be placed in N.J.A.C.
7:26-8.2(a). Other commenters suggested that the exemption be broad-
ened to include other legitimate uses of spent sulfuric acid.

RESPONSE: It was the Department’s decision to incorporate the Fed-
eral exemption for spent sulfuric acid exactly as it is found at 40 CFR
261.4(a)7). The Federal regulations exempt from inclusion in the cat-
egory ‘‘solid waste™ only spent sulfuric acid which is used to make virgin
sulfuric acid. Under the rules of the NJDEP, other uses of spent sulfuric
acid would be allowed; however, they would be regulated through the
on-site recycling requirements (N.J.A.C. 7:26-9.1(c)9 and 10), the waste
reuse facility requirements (N.J.A.C. 7:26-9.1(¢c)13), or the material could
be sent to a hazardous waste facility that could treat it.

COMMENT: The Department’s proposed rules did not incude the
“inherently waste-like” category, which was included in EPA’s definition
of solid waste regulations. The commenter was concerned that dioxin
recycling might not be regulated.

RESPONSE: Although the Department did not include the specific
phrase ‘‘inherently waste-like™, the provisions of that section of the EPA
regulation were included at N.J.A.C. 7:26-8.2(a)19ii.

RESPONSE: A commenter approved of the exemption at N.J.A.C.
7:26-8.2(a)9iv allowing oil-bearing hazardous wastes to be reinserted on-
site into the oil refining process. The commenter believed the Department
should add the Federal exemptions for oil-bearing hazardous wastes
reinserted after the refining process and for petroleum coke produced
from oil-bearing hazardous wastes. The commenter also recommended
that the Federal used oil standard at 40 CFR 266.40(e) should be used
as a standard for the product produced from oil-bearing hazardous wastes
reinserted after the refining process.

(CITE 19 N.J.R. 2427)
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COMMENT: The Department provided the exemption for oil-bearing
hazardous wastes reinserted on-site into the oil refining process since the
wastes are being processed further and result in a product which is
indistinguishable from a product produced solely from raw materials.
When oil-bearing hazardous wastes are reinserted after the oil refining
process no further processing is being carried out which, in effect, is
simply a dilution of hazardous waste, a practice not approved by the
Department.

Further, using a less stringent standard, such as the standard for used
oil fuels found at 40 CFR 266.40(¢), instead of the standards for products
is not in accordance with Department practice.

In regard to the suggestion that petroleum coke produced from oil-
bearing hazardous wastes be exempted from regulation if it passes the
characteristic tests, this is also contrary to Department practice. This
disregards the possible hazardous constituents that might be present in
petroleum coke produced from such a source.

COMMENT: What constitutes ‘“‘a degree of processing acceptable to
the Department”™ for the processing of waste oil used for fuel as cited
in NJ.A.C. 7:26-8.2(a)20?

RESPONSE: The acceptable degree of processing shall be established
in the facility’s permit or by rule, when promulgated.

COMMENT: The Department should not exempt waste oil facilities
from regulation and should regulate them as soon as possible.

RESPONSE: These facilities are currently regulated as hazardous
waste facilities. They are required to get a permit to treat, store or dispose
of hazardous wastes, including waste oils. In addition, the Department
is making a concerted effort to promulgate standards which would specify
the maximum permissible levels of contaminants in fuels produced from
hazardous wastes.

COMMENT: The proposed rules classified API separator wastes at
oil terminals as hazardous wastes. API separator bottoms (or sludges})
at oil terminals do not fit the listing description for K05[ and are only
hazardous if they fail one of the tests for hazardous characteristics.
Therefore, the example at N.J.A.C. 7:26-8.2(a)19iv should be deleted as
it is erroneous.

RESPONSE: The Department agrees and has deleted the example. The
substantive requirements of N.J.A.C. 7:26-8.2(a)19iv, however, have been
retained.

COMMENT: The Department appears to provide a full-scale exemp-
tion for hazardous waste recycled on-site, provided the waste is burned
as fuel. This must be deleted as EPA proposed (May 6, 1987) to regulate
both on and off-site burning in devices other than incinerators. The
Department should adopt those regulations and not differentiate between
on and off-site burning.

RESPONSE: EPA’s regulations, which appeared in the Federal Regis-
ter on May 6, 1987 (52 FR 16982), are only proposed. It is not known
at this time when they will be adopted or what changes they will undergo
before they are finally adopted. When these regulations are adopted, the
Department will take them under consideration.

COMMENT: There is an existing N.J.A.C. 7:26-9.1(c)13, and para-
graph (c)i3 in the proposal should not replace it.

RESPONSE: Paragraph (c)13 of N.J.A.C. 7:26-9.1 was not amended
or replaced in this proposal.

COMMENT: N.J.A.C. 7:26-9.1(c)9viii and |2i(b)7viii require com-
panies to have records proving that tanks used to store hazardous waste
to be burned for energy recovery are emptied every 90 days. Routine
emptying of fuel tanks while units are operating will disrupt processes.
The commenter suggested either changing the wording to require that
the tanks be emptied within 90 days after the unit is shut down or that
inventory records showing continuous processing be considered sufficient.

RESPONSE: There is no basis for imposing substantially different
requirements for wastes accumulated for management on-site versus
wastes accumulated to be shipped off-site. Federal regulations at 40 CFR
262.34 also require that tanks must be rendered empty every 90 days.
The State rule is required to be equivalent to this standard. If there is
a separate tank of clean fuel for the system, than when the hazardous
waste tank must be emptied, this source of fuel can be used with no
interruption in processing.

COMMENT: One commenter agreed that precious metals recyclers
should be regulated. However, several commenters strongly objected to
regulation of their precious metals recycling operations. They contend
that they are running manufacturing operations and are using valuable
materials, not wastes, and should not even be subject to a “permit-by-
rule”. They suggest that the Department adopt the Federal regulations
which do not affect manufacturing operations. Some commenters cited

(CITE 19 N.J.R. 2428)
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problems in dealing with the transportation requirements calling for the
use of registered hazardous waste haulers, such as requiring transporters
to submit to a background investigation as per N.J.S.A. 13:1E-128
(**A901™).

RESPONSE: The rules proposed by the Department in regard to
precious metal recycling operations are basically the same as the Federal
regulations. Both the Department and EPA recognize that the starting
materials in question are hazardous wastes whose treatment and ultimate
disposal must be regulated. These wastes contain precious metals in
various concentrations making them valuable to recyclers. However, this
does not guarantee proper disposal of the hazardous waste components
after extraction.

The major differences between the State program and the Federal’
program involve storage requirements. The State limits storage to 90 days
while EPA allows for speculative accumulation up to one calendar year.
The Federal requirements for hazardous waste transporter registration
are somewhat more lenient than the State requirements. However, they
do require notification at the Federal level. In addition, the State requires
owners of reclamation facilities to comply with closure requirements.

Those comments dealing with A901 background checks are beyond the
scope of this rulemaking and the Department will not address that issue
here.

The Department has decided to remove the phrase “permit-by-rule”
from the rules; however, it has retained the substantive requirements.

COMMENT: NJ.A.C. 7:26-9.1(c)14 and 15 and 12.1(d) and (e) seem
to exempt only those facilities that reclaim precious metals from hazard-
ous waste, while not exempting those that reclaim precious metals from
solid wastes as well. In addition, it seems that a precious metals reclaimer
would not be allowed to practice on-site recycling, burning for energy
recovery or other hazardous waste activities which do not require a
permit, without losing the precious metals reclamation exemption.

RESPONSE: The Department agrees that precious metals reclaimers
should be allowed to maintain their exempt status while reclaiming
precious metals from non-hazardous waste materials as well as from
hazardous waste and while conducting other hazardous waste activities
which do not require a permit. In addition, the reclamation of materials
non-hazardous wastes would not be a regulated hazardous waste activity.
Accordingly, N.J.A.C. 7:26-9.1(c)14 and 15 and 12.1(¢) have been
amended to reflect this.

COMMENT: NJ.A.C. 7:26-9.1(c)15 refers to a “treatment unit”, but
that term is not defined.

RESPONSE: The Department does not believe a definition of this
term is necessary. A treatment unit is a unit used to treat a hazardous
waste. In the context of N.J.A.C. 7:26-9.1(c)15, treatment units may
include incinerators, boilers or industrial furnaces.

COMMENT: The State should clarify at N.J.A.C. 7:26-9.1(c)13 and
14 that precious metals reclaimers who refine to an intermediate grade
and then send the material off-site to another refiner are also eligible for
exemption.

RESPONSE: Precious metals refiners who refine to an intermediate
grade are eligible for the exempion. However, the material remains a
waste between the first refiner and the second (see N.J.A.C. 7:26-8.1(b)6).
It must be manifested, and remains subject to the requirements of
N.J.A.C. 7:26-9.1(c)13 and 14.

COMMENT: N.J.A.C. 7:26-9.1(c)9vili states that waste shall not be
stored for more than 90 days and the requirements of N.J.A.C. 7:26-9.3
shall be met. However, N.J.A.C. 7:26-9.1(c)9 applies to both on-site
generated wastes and wastes which are shipped intra-company and intra-
state, while N.J.A.C. 7:26-9.3 applies only to on-site wastes. Is the 90
day accumulation exemption intended to apply to both on-site and intra-
company/intra-state wastes? Similarly, at N.J.A.C. 7:26-12.1(e), facilities
which accept precious metal-bearing wastes from off-site for reclamation
are referred to N.J.A.C. 7:26-9.3, which applies to on-site generated
wastes. Are these off-site generated wastes eligible for a 90 day storage
exemption?

RESPONSE: The 90 day exemption was intended to apply to both on-
site and intra-company/intra-state wastes and the rules at NJ.A.C.
7:26-9.1(c)9 and 12.1(e) have been revised to reflect that these wastes may
be stored for up to (but not more than) 90 days without obtaining a
Transportation, Storage or Disposal facility permit.

COMMENT: In general, the commenter supported the Department’s
permit-by-rule provisions for precious metals reclaimers at N.J A.C.
7:26-9.1(c) and 12.1. However, the commenter suggested that reclaimers
should be allowed to store precious metal-bearing wastes for up to 180
days without a permit since reclaimers could sometimes receive more
material than could be reclaimed 90 days.
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RESPONSE: The Department has proposed a partial exemption from
permitting for precious metals reclamation facilities which imposes mini-
mal requirements for this activity. The Department believes environmen-
tal safeguards are necessary to minimize risk to the environment for any
activity involving hazardous wastes. If it is necessary to store hazardous
wastes for more than 90 days before reclaiming the precious metals from
them, the reclaimer should seek a storage facility permit.

COMMENT: N.J.A.C. 7:26-12.1(e)2. and 4 (requirements for precious
metals reclaimers to obtain an EPA identification number and file an
annual report) concern confidential business information and should not
be released.

RESPONSE: The Department requires this information of all hazard-
ous waste treatment facility operators and sees no reason to exempt
precious metals reclaimers.

COMMENT: It will not be possible for precious metals reclaimers to
provide the information required by N.J.A.C. 7:26-12.1(¢). It is not poss-
ible to predict with any degree of accuracy what types and volumes of
materials will be received for reclamation as feedstocks change continu-
ally.

RESPONSE: The Department believes it is both possible and reason-
able to submit this information. Reclaimers have knowledge of the ma-
terials they will be reclaiming, otherwise they would not know how to
treat these materials. The reclaimer should submit whatever information
is available. If the Department requires more information, it will be
requested.

COMMENT: The proposed amendments governing precious metals
reclaimers conflict with Federal hazardous waste import/export regu-
lations. Some materials which would be received under manifest to be
exported would not be considered a hazardous waste for export under
Federal regulations. A company could not determine which materials
required prior EPA approval for export and which did not. Sludges and
by-products destined for silver rerefining should not be considered haz-
ardous wastes just because they contain silver.

RESPONSE: All hazardous by-products and sludges are considered
hazardous wastes in New Jersey. Since notification prior to export is a
Federal requirement, EPA should be contacted to determine if notifica-
tion is necessary for State-regulated wastes. Silver is listed both as a
parameter in the extraction procedure (EP) toxicity test and as a hazard-
ous constituent. There have been many cases of silver waste mismanage-
ment, partly in response to greatly fluctuating silver prices.

COMMENT: Several commenters pointed out that owners and oper-
ators of precious metals reclamation facilities could not have complied
with NJ.A.C. 7:26-12.3(i), since EPA’s January 5, 1985 regulations only
required them to notify EPA by April 4, 1985 and not to file a Part A
application. One commenter pointed out that even the notification was
voluntary since the Federal regulations were not immediately effective
in authorized states such as New Jersey. Therefore, no precious metals
reclaimers could have fulfilled the requirements to obtain interim status.

RESPONSE: The Department agrees. Those facilities which have not
voluntarily notified or filed a Part A application shall do so within 90
days of the effective date of this rule. Those facilities will be considered
to qualify for existing facility status in accordance with N.J.A.C.
7:26-12.3(i).

COMMENT: The proposal at N.JLA.C. 7:26-12.i1(g) would exempt a
hazardous waste facility from inclusion in a district Solid Waste Manage-
ment Plan. Suppose a hazardous waste facility accepts a non-hazardous
waste or accepts a waste the generator believes is hazardous, but further
testing proves it to be non-hazardous. Is the facility then free to release
this material into the waste flow of the facility’s county, even though the
generator resides in a different county?

RESPONSE: No. If the waste is to be disposed of off-site, the shipment
must be returned to the generator for disposal as solid waste in ac-
cordance with the waste flow requirements for the generator’s county.

COMMENT: A number of commenters expressed concern that the
proposed amendments unduly expands the universe of regulated hazard-
ous wastes in New Jersey. They will change many aspects of hazardous
waste management. They will require manifesting of materials previously
considered products and thus will cut New Jersey generators off from
potential out-of-state markets. The proposed amendments have the
potential to force more wastes into the facility system or require recycling
operations to meet facility requirements. The commenters contend that
wastes which have market value should be exempt from regulation and
only industries with a history of mismanagement should be regulated.
One commenter urges the adoption of the Federal “speculative accumula-
tion” provision and another suggested the adoption of the Federal recycl-
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ing exemption. One commenter did support the proposal to regulate the
reclamation of all by-products, spent materials, sludges and discarded
chemical products.

RESPONSE: Since the inception of the hazardous waste regulatory
program in New Jersey, the Department has been concerned with regu-
lating both the disposal and recycling of all hazardous wastes in New
Jersey. Sham recycling created a number of badly contaminated sites
necessitating costly remediation. Mismanagement of hazardous wastes by
generators has also resulted in significant environmental pollution.

The Department has allowed an exemption for on-site recycling which
has been successful for several years. Off-site recycling is subject to
regulation to prevent the recurrence of environmental pollution which
occurred in the past.

The Department’s policy has been and remains not to consider ques-
tions of value regarding hazardous waste destined for recycling. Typically
market values can fluctuate widely making an “item of commerce” valu-
able one month and of little or no value the next month. The Department
cannot adequately protect the environment from improper hazardous
waste disposal on the basis of current value. The implementation and
enforcement of the Federal *“‘speculative accumulation” provision would
also be difficult, costly and counterproductive. The policy of the Depart-
ment is to look at the intrinsic nature of the waste stream in question.

It is the Department’s intent to regulate all hazardous wastes generated
in New Jersey or sent into New Jersey. There are some reasonable
exemptions allowed for special circumstances. These rules clarify existing
Department policy. In many instances they are making industry aware
of rules that should have been complied with in the past. Precious metal
refiners were previously subject to regulation when receiving hazardous
wastes for the reclamation of precious metals. A purpose of the **Defi-
nition of Solid Waste™ rule is to prevent future contaminated site requir-
ing extensive clean-ups

COMMENT: Two commenters suggested the criterion for “sometimes
discarded”” should be retained as its removal unduly expanded the uni-
verse of hazardous waste to include products. One commenter supported
the removal of this term.

RESPONSE: In its January 4, 1985 adoption of the definition of solid
waste, EPA removed the criterion of “sometimes discarded” in defining
hazardous wastes in order to more easily determine when a residual is
a waste. This action is not meant to expand the universe of hazardous
waste to include products, but merely enables the regulatory agency to
look at the hazardous waste characteristics and constituents of a waste
stream without having to prove that the material is ‘“‘sometimes dis-
carded”.

COMMENT: One commenter requested a clarification as to whether
or not certain treatment activities require a permit, specifically whether
a generator may treat hazardous waste in accumulation tanks without
being permitted as per 40 CFR 262.34.

RESPONSE: Generators may treat hazardous waste in containers and
above-ground tanks in accordance with N.J.A.C. 7:26-9.3(a) and (b). As
long as they stay within the limits of these rules, permitting is not re-
quired.

COMMENT: Several commenters remarked that the proposed amend-
ments were difficult to understand. One commenter suggested that it
would be clearer if sections which had not been amended were also
printed.

RESPONSE: The Department acknowledges the difficulty of under-
standing the topic. However, the Office of Administrative Law publishes
only those provisions to be amended, not entire subchapters or sections.
The commenters should refer to existing provisions in the N.J.A.C. if
a proposed amendment is unclear or ambiguous.

COMMENT: The Department has not presented data as to the
number of facilities which will be impacted by the rules. It should have
this data before adopting them. There will be a significant economic
impact on many companies. For example, the reclamation of spent sol-
vents done within production areas will now require companies to install
secondary containment, engage in increased personnel training and incur
other expenses related to hazardous waste facility activities.

RESPONSE: The Department was not able to determine the exact
number of impacted facilities because many facilities which believed their
material was excluded from regulation under the never “sometimes dis-
carded” principle are now finding that the material is regulated. Since
those facilities never reported to the Department, the size of that universe
is not clear. The solvent reclamation example would not require a full
facility permit, but would be regulated under the on-site recycling regu-
lations at N.J.A.C. 7:26-9.1(c)10.

(CITE 19 N.J.R. 2429)
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COMMENT: Itis not accurate to say that the Department has always
regulated hazardous waste recycling.

RESPONSE: The Department believes its statement that it has always
regulated hazardous waste recycling is indeed accurate. Hazardous waste
recycling was regulated under the previous rules; however, not all gener-
ators were fully cognizant of their responsibilities. Some of them claimed
that certain materials were not wastes under the never “‘sometimes dis-
carded” criterion, which was difficult to apply. The Department believes
that these amended rules will clarify the scope of “hazardous waste” and
make all regulated persons aware of their responsibilities under these
rules.

COMMENT: The proposed amendments will discourage waste mini-
mization by making it more difficult for generators to recycle and by
including saleable and recyclable products under the definition of
“waste”’.

RESPONSE: The amendments do not discourage on-site recycling,
which is still allowed under N.J.A.C. 7:26-9.1(c)10. On-site recycling has
been a regulated activity. Saleable residuals may be transferred to a
manufacturer who can use them under the waste reuse facility rules at
N.J.A.C. 7:26-9.1(c)1 3. The Department does not believe that waste mini-
mization is achieved by calling fewer materials “wastes”.

COMMENT: The proposed amendments will place New Jersey com-
panies at a disadvantage with out-of-state competitors, since New Jersey
companies will have greater expenses from having to manage more ma-
terials as hazardous wastes. Some materials which are wastes in New
Jersey may not be wastes in other states and so may not need to go to
a ‘“‘designated facility”” in that state. How will out-of-state generators
know of the requirement to manifest wastes which are only regulated in
New Jersey?

RESPONSE: The Department strongly believes in the need to regulate
a greater universe of hazardous wastes then most states, given the concen-
trated population and large numbers of industries in this State. These
conditions, coupled with past instances of mismanagement, may lead to
environmental degradation or injuries to human health if not stringently
regulated. The New Jersey facility which will be receiving waste from out-
of-state should inform the generator as to which materials require a
manifest in New Jersey.

COMMENT: It appears from the usage of the word “recycled” that
the process of treating a waste to make a fuel would be considered
“reclamation’. If this is the case, this example should be added to the
definition of ‘“‘reclaim or reclamation”.

RESPONSE: The Department agrees that the processing of hazardous
waste to produce a fuel can be ‘“‘reclamation” and the list of examples
under the definition of “reclaim™ or “reclamation™ at N.J.A.C. 7:26-1.4
has been expanded to include such treatment.

COMMENT: The word “stored” is used repeatedly to refer to the 90
day accumulation limit in N.J.A.C. 7:26-9.3. “*Storage™ is properly re-
served for activities carried out by regulated hazardous waste facilities.
The word “‘stored™ should be replaced with “‘accumulated”, unless refer-
ring to regulated activities.

RESPONSE: Since storage connotes an activity subject to full regu-
lation, the Department has substituted “accumulation” where activities
are subject to less than full regulation under this chapter.

Several typographical errors have been corrected and the numbering
of some sections has been changed due to recent adoptions.

Full text of the adoption follows (additions 1o the proposal shown
in boldface with asterisks *thus*; deletions from the proposal shown
in brackets with asterisks *[thus]*).

7:26-1.1 Scope of rules

(a) Unless otherwise provided by rule or statute, this chapter shall
constitute the rules of the Department of Environmental Protection
which govern the registration, operation, and closure maintenance
of sanitary landfills in the State of New Jersey, and other solid and
liquid waste facilities as may be approved by the Department; regis-
tration, operation and maintenance of collection and haulage oper-
ations and facilities in the State of New Jersey; a fee schedule for
engineering review, registration and inspection of solid waste facilities
and registration of collection, haulage, disposal operations and facili-
ties in the State of New Jersey. These rules shall not apply to the
following:

(CITE 19 N.J.R. 2430)
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1. The purchase, sale, collection, storage, transport or controlled
processing of source separated or commingled source separated re-
cyclable, recycled or secondary nonhazardous materials for rein-
troduction into the economic mainstream as raw materials for further
processing or as products for use, provided that such materials are
free from putrescible matter and are not mixed with solid or liquid
waste as defined herein. Specifically not exempted are solid waste
materials recovery facilities designed or operated for the purpose of
separating mixed solid waste into useful secondary materials (includ-
ing fuel and useable energy), or thermal destruction facilities;

2.-6. (No change.)

(b) (No change.)

(c) The exemptions set out at (a) above are not applicable to
activities associated with hazardous waste.

7:26-1.4 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise:

“Boiler’” means an enclosed device using controlled flame combus-
tion to recover and export energy in the form of steam, heated fluids,
or heated gases which:

1. Has a combustion chamber and primary energy recovery system
of integral design (fluidized bed combustion units which are not of
integral design will be reviewed by the Department on a case-by-case
basis for classification as a boiler after considering the standards set
out in 40 CFR Part 266)*. To be considered of integral design, the
combustion chamber and the primary energy recovery section(s) (such
as waterwalls and super heaters) must be physically formed into one
manufactured or assembled unit. A unit in which the combustion
chamber and the primary energy recovery section(s) are joined only by
ducts or connections carrying flue gas is not integrally designed; how-
ever, secondary energy recovery equipment (such as economizers or air
preheaters) need not be physically formed into the same unit as the
combustion chamber and the primary energy recovery section. The
following units are not precluded from being boilers solely because they
are not of integral design: process heaters (units that transfer energy
directly to 2 process stream) and fluidized bed combustion units; and*

2. Maintains at least a 60 percent thermal energy recovery efficien-
¢y during operation, calculated in terms of the recovered energy
compared with the thermal value of the fuel; and

3. Demonstrates to the Department’s satisfaction that at least 75
percent of the recovered energy is used annually. Recovered heat
which is used internally shall not be counted in the 75 percent.

“Burning” or *‘incinerating’” means any method using combustion
to decompose or otherwise change the physical, chemical, or
biological composition of a material.

“By-product” means a material that is not one of the primary
products of a production process and is not solely or separately
produced by the production process. The term does not include a
“‘co-product” as defined herein.

“Commercial chemical product” means a material listed in
N.J.A.C. 7:26-8.15 which is manufactured or formulated for com-
mercial or manufacturing use, including its off-specification species,
container residues, and spill residues. It does not include materials
such as process wastes that contain the substances listed in N.J.A.C.
7:26-8.15.

“*Controlled processing” means the processing of nonhazardous
material in a manner which minimizes the potential discharge of any
constituents of the material into the environment.

“Co-product’” means a material that is not a primary product, but
1s an incidentally produced product, of such quality that its compo-
sition is consistently equivalent to, or exceeds the standards for, a
manufactured product of the same name. A co-product is used as
a commodity in trade by the general public in the same form as it
is produced, in lieu of an intentionally manufactured product.
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“Designated facility” means a hazardous waste treatment, storage
or disposal facility which has received a permit from NJDEP, EPA
or a state authorized by EPA (or a facility with existing facility
status), *or a waste reuse facility under N.J.A.C. 7:26-9.1(c)I3, or a
recycling facility which is allowed to accept hazardous waste under
manifest in accordance with the regulations of the state it is located
in,* and which has been designated on the manifest by the generator
pursuant to N.J.A.C. 7:26-7.4(a)4v.

“Discard or discarded” means disposal; burning or incinerating;
use or reuse; and/or reclaim or reclamation, all as defined in this
section.

“Hazardous waste incinerator’” means any enclosed device burning
hazardous waste using controlled flame combustion that neither
meets the criteria for classification as an industrial boiler nor is
defined as an industrial furnace. It also includes boilers and industrial
furnaces which do not conform with the criteria for these devices
under N.J.A.C. 7:26-9.1(c)9.

“Industrial boiler” means a boiler for use in a manufacturing
process or manufacturing facility.

“Industrial furnace” means an enclosed device which is an integral
component of a manufacturing process and which uses controlled
flame combustion to recover materials or energy including*[, but not
limited to]* *the following:* lime kilns, aggregate kilns, phosphate
kilns, coke ovens, blast furnaces, smelting furnaces, melting furnaces,
refining furnaces, titanium dioxide chloride process oxidation reac-
tors, methane reforming furnaces, pulping liquor recovery furnaces,
*[and]* sulfuric acid plant sulfur recovery furnaces*[.]* *and such
other devices as the Department may add to this list on the basis of
one or more of the following factors:

1. The design and use of the device primarily to accomplish recovery
of material products;

2. The use of the device to burn or reduce raw materials to make
a material product;

3. The use of the device to burn or reduce secondary materials as
effective substitutes for raw materials, in processes using raw materials
as principal feedstocks;

4. The use of the device to burn or reduce secondary materials as
ingredients in an industrial process to make a material product; and/or

5. Other factors as appropriate.*

“Precious metals” means gold, silver, platinum, paladium, ir-
ridium, osmium, rthodium, ruthenium, or a *[mixture]* *combina-
tion* consisting *[exclusively]* of two or more of these eight metals.

“Reclaim’ or ‘‘reclamation™ means a procedure whereby a ma-
terial is treated to recover a useable product, or where a material
is regenerated. Examples are recovery of lead values from spent
batteries *[and]**,* regeneration of spent solvents *and removal of
impurities from waste oils, spent solvents or other hazardous wastes to
render them usable as fuels*.

“Recycling” means those processes constituting “‘use and reuse”
and “reclamation” (as applicable to N.J.A.C. 7:26-7 through 12).

“Scrap metal” means bits and pieces of metal parts (for example,
bars, turnings, rods, sheets, wire) or metal pieces which may be
combined together with bolts or soldering (for example, radiators,
scrap automobiles, railroad box cars) which when worn or superflu-
ous, can be recycled. Materials not covered by this term include
residues generated from smelting and refining operations (that is,
drosses, slags, and sludges), liquid wastes containing metals (that is,
spent acids, spent caustics, or other liquid wastes with metals in
solution), liquid metal wastes (for example, liquid mercury), or metal-
containing wastes with a significant liquid component, such as spent
batteries.

“Spent material”’ means any material that has been used, and as
a result of contamination, can no longer serve the purpose for which
it was intended without being processed, reprocessed or reclaimed.
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“Treat” or “treatment’’ means any method, technique, or process,
including neutralization or other pH adjustment, designed to change
the physical, chemical, or biological character or composition of a
material so as to:

1. Neutralize or otherwise change the pH of such material;

2. Recycle energy or material resources from the material;

3. Render such material non-hazardous, or less hazardous;

4. Render the material safer to transport, store, or dispose of; or

5. Render the material more amenable for recycling or storage or
which reduces the volume of the material.

“Use or reuse” means the *[recycling]* procedure whereby a
*[material]* *residual* is:

. Employed as an ingredient in an industrial process to make a
product (for example, distillation bottoms from one process used as
feedstock in another process). However, a material will not satisfy
this condition if distinct components of the material are recovered
as scparate end products (as when metals are recovered from metal-
containing secondary materials); or

2. Employed in a particular function or application as an effective
substitute for a commercial product (for example, spent pickle liquor
used as phosphorous precipitant and sludge conditioner in waste-
water treatment).

7:26-1.6 Definition of solid waste

(a) A solid waste is any garbage, refuse, sludge, or any other waste
material except it shall not include the following:

1. Solid animal or vegetable wastes collected by swine producers,
licensed by the State Department of Agriculture, who collect, prepare
and feed such wastes to swine on their own farms; or

2. Recyclable materials that are excluded from regulation pursuant
to NJ.A.C. 7:26-1.1(a)l; or

3. Spent sulfuric acid which is used to produce virgin sulfuric acid,
provided at least 75 percent of the amount accumulated is recycled
in one year.

(b) Any “other waste material” is any solid, liquid, semi-solid or
contained gaseous material, including, but not limited to spent ma-
terial, sludge, by-product, discarded commercial chemical products,
or scrap metal resulting from industrial, commercial, mining or agri-
cultural operations, from community activities, or any other material
which has served or can no longer serve its original intended use,
which:

1. Is discarded or intended to be discarded; or

2. Is accumulated, stored or physically, chemically or biologically
treated prior to, or in lieu of, being discarded;

3. 1Is burned for energy recovery;

4. Is applied to the land or placed on the land or contained in
a product that is applied to or placed on the land in a manner
constituting disposal; or

5. Is recycled.

*[(d)]**(¢) A material is also a solid waste if it is “disposed of’ by
being discharged, deposited, injected, dumped, spilled, leaked or placed
into or on any land or water so that such material or any constituent
thereof may enter the environment or be emitted into the air or dis-
charged into ground or surface waters.*

*[(c)]**(d)* (No change in text.)

7:26-2.1 Scope and applicability

(a) (No change.)

(b) This subchapter does not apply to hazardous waste. See
NJ.A.C.7:26-1,7,8,9,10, 11, 12 and 13. However, hazardous waste
facilities and activities, both major and minor, are not exempt from
the requirements of registration, approval and regulation under the
Solid Waste Management Act except where expressly so provided.
The principal rules pursuant to that Act, governing the registration
and other aspects of the regulation of such facilities and activities,
are set forth elsewhere in this chapter. See also other chapters of the
New Jersey Administrative Code where applicable.

(¢) (No change.)

{CITE 19 N.J.R. 2431)




You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

7:26-7.5 Hazardous waste hauler responsibilities

(a) This section applies to all hazardous waste hauling, including
the hauling of hazardous waste fuels, except for the transportation
of hazardous waste from one point to another on the site where the
hazardous waste is generated, stored or disposed.

(b)-(i) (No change.)

7:26-8.1 Definition of hazardous waste

(a) (No change.)

(b) A solid waste which is not excluded from regulation under
N.J.A.C. 7:26-8.2 becomes a hazardous waste when any of the follow-
ing events occur:

1.-4. (No change.)

5. In the case of a waste listed in 40 CFR 261 Subpart D, when
the waste first meets the listing description set forth therein; or

6. In the case of a hazardous waste which has been subjected to
recycling when the recycled material is accumulated or stored prior
to burning or is burned for energy recovery, applied to or placed
on the land in a manner that constitutes disposal, or is subjected to
further processing prior to *[use or reuse]* *becoming a product as
commonly traded in commerce*.

(c¢) Unless and until it meets the criteria of N.J.A.C. 7:26-8.[2]1
(d):

1.-2. (No change.)

(d) Any solid waste described in (¢)! and (¢)2 above is not a
hazardous waste if it meets the following *[critiera]* *criteria*:

1.-3. (No change.)

4. In the case of any solid waste, it is recycled from hazardous
wastes and used beneficially, unless it is burned for energy recovery
or applied to or placed on the land in a manner that constitutes
disposal, or is subject to further processing prior to *[use or reuse]*
*becoming a product as commonly traded as commerce*.

7:26-8.2 Exclusions

(a) The following materials are not regulated as hazardous waste
for the purposes of this subchapter:

1.-14. (No change.)

*[14.]**15.* Used batteries (or used battery cells) returned to a
battery manufacturer *[or]* *for* regeneration. Generators, trans-
porters or storers of lead acid batteries destined for reclamation are
exempt from regulation under N.J.A.C. 7:26-7 through NJ.A.C.
7:26-12 provided that storage prior to their transportation to a recla-
mation facility does not exceed 90 days and the generators, trans-
porters or storers do not themselves reclaim the batteries. Owners
and operators of battery reclamation facilities are regulated under
N.J.A.C. 7:26-7 through N.J.A.C. 7:26-12 (except for manifest re-
quirements at N.J.A.C. 7:26-7.3 and 7.4);

*[15.]**16.* Reclaimed industrial ethyl alcohol regulated by the
Federal Bureau of Alcohol, Tobacco and Firearms in the Federal
Treasury Department;

*[16.]**17.* Waste-derived products produced for the general
public’s use that are applied to or placed on the land and that contain
hazardous waste, provided the hazardous waste portion has under-
gone a chemical reaction in the course of production so as to become
inseparable by physical means*. Commercial fertilizers that are
produced for the general public’s use that contain recycled material also
are not presently subject to regulations*;

*[17.]**18.* Hazardous scrap metal when recycled;

*[18.]**19.* Materials when they are reintroduced on-site to the
original production process from which they are generated without
first being processed, treated, reclaimed or changed in any way,
provided that:

i. The material is returned to an on-site process as a substitute for
raw material feedstock and the process uses raw materials as principal
feedstocks; and

ii. The material is not a listed hazardous waste with numbers F020,
F021, F022, F023, F026, F028; and

iii. The material is not applied to or placed on the land in a manner
that constitutes disposal or used to produce products that are applied
to or placed on the land, except as exempted in N.J.A.C.
7:26-8.2(a)*[14]**17*; and
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iv. The material is not burned for energy recovery, used to produce
a fuel, or contained in fuels, except for fuels produced from the
refining of oil-bearing hazardous wastes when such wastes directly
result from a crude oil refining process, are reinserted on-site, and
are reprocessed. The resultant fuel oil must be indistinguishable from
and must meet the specifications in terms of trace contaminants, of
fuels produced solely from crude oil. Specifically prohibited is the
mixing of any hazardous wastes *[(for example, API separator wastes
generated at oil terminals)]* into fuel oil without being reprocessed;
and

v. The material is stored no longer than 90 days.

*[19.]**20.* Recycled waste oil burned for energy recovery that
was processed to a degree acceptable to the Department in an
authorized New Jersey waste oil facility;

*[20.]**21.* Pulping liquors (that is, black liquors) that are re-
claimed in a pulping liquor recovery furnace and then reused in the
pulping process, provided at least 75 percent of the amount ac-
cumulated in one year is recycled.

(b) (No change.)

7:26-8.13 Hazardous waste from non-specific sources
Industry

EPA Harardous Hazard
Waste Number Hazardous Waste Code
F007 Spent cyanide plating bath (R,T)
solutions from electroplating
operations
F008 Plating bath sludges from the (R,T)

bottom of plating baths from
electroplating operations where
cyanides are used in the process

F009 Spent stripping and cleaning bath (RT)
solutions from electroplating
operations where cyanides are used
in the process

F010 Quenching bath sludge from oil baths (R.T)
from metal heat treating operations
where cyanides are used in the process

FOl1 Spent cyanide solutions from sait (R,T)
bath pot cleaning from metal heat
treating operations

FOI2 Quenching wastewater treatment (T)
sludges from metal heat treating
operations where cyanides are used
in the process

7:26-8.15 Discarded commercial chemical products, off-
specification species, containers, and spill residues thereof
(a) The following chemicals, manufactured for commercial or
manufacturing use, their off-specification species, or their container
residues or spill residues are hazardous wastes if and when they are
discarded or intended to be discarded, in lieu of their original in-
tended use:
1.-7. (No change in text.)

7:26-9.1 Scope and applicability

(a)-(b) (No change.)

(¢) The standards and requirements of this subchapter do not
apply to:

1.-7. (No change.)

8. Any person *[storing]* *accumulating* less than 1,001 gallons
of waste oil unless the waste oil is a hazardous waste pursuant to
40 CFR 261;

9. The owner or operator of an industrial boiler or industrial
furnace burning a hazardous waste, provided the following con-
ditions are met:

i.-vii. (No change.)

*[viii. The hazardous waste is stored no longer than 90 days and
the requirements of N.J.A.C. 7:26-9.3 are met; and}*

*viii. The hazardous waste shall be burned no more than 90 days
after it is generated and the following conditions shall be met:
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(1) The waste is placed in containers which meet the standards of
N.J.A.C. 7:26-7.2 and which are managed in accordance with N.J.A.C.
7:26-9.4(d);

(2) The date on which each period of accumulation begins is clearly
marked and visible for inspection on each container;

(3) The generator complies with the requirements for owners and
operators at N.J.A.C. 7:26-9.6 and 9.7 concerning preparedness and
prevention, contingency plans and emergency procedures as well as
N.J.A.C. 7:27-9.4(g) concerning personnel training.

(4) For waste which is placed in above ground tanks, the following
requirements must be met:

(A) Prior to placing the waste in the tank, written approval from
the Department must be obtained;

(B) The waste must be managed in conformance with N.J.A.C.
7:26-9.3(b)1-5 and 8 as well as N.J.A.C, (c)9%viii(2) and (3); and*

ix. The device is not a cement kiln.

10. Persons who recycle hazardous waste on the site where such
wastes are generated (see definitions of *“‘recycling” and “on-site” at
NJ.A.C. 7:26-1.4) provided:

i. Where the recycled hazardous waste is used as a fuel:

(1)-(4) (No change.)

(5) The generator *[must}* *shall* comply with the annual report-
ing requirements of N.J.A.C. 7:26-7.4(g); and

(6) The recycled hazardous waste is used as a fuel only in an
industrial boiler or industrial furnace.

it. The generator shall comply with the annual reporting require-
ments of N.J.A.C. 7:26-7.4(g) where the recycled or reclaimed haz-
ardous waste is not a fuel under (c)10i, above; and

iii. The owner or operator has obtained an EPA identification
number and has notified the Department of the on-site recycling
activities; and

iv. The *[storage]* *accumulation* of hazardous waste prior to
recycling shall comply with (c)9viii above.

11.-13. (No change.)

14. The owner or operator of a facility whose sole hazardous
waste-related activily, other than generation, *or any activity ex-
empted under this subsection* is reclamation of precious metals from
hazardous wastes, provided the owner/operator of the facility has
complied with the requirements of N.J.A.C. 7:26-12.1(¢) prior to
accepting hazardous waste for precious metal reclamation.

15. The owner or operator of a treatment unit at an authorized
facility, provided that the unit is dedicated solely to the reclamation
of precious metals (as defined in N.J.A.C. 7:26-1.4) from hazardous
wastes, and provided the owner/operator of the facility has complied
with the requirements of N.J.A.C. 7:26-12.1(¢) prior to accepting
waste for precious metal reclamation.

(d)-(¢) (No change.)

(f) The owner or operator of a facility which stores spent batteries
before reclaiming them is not required to comply with NJ.A.C.
7:26-9.4(b).

7:26-10.7 Hazardous waste incinerators

(a) This section applies to owners and operators of facilities that
incinerate hazardous waste, except as N.J.A.C. 7:26-1.4, 10.1 and
10.2 provide otherwise. The following facility owners or operators
are considered to incinerate hazardous waste:

1. Owners or operators of hazardous waste incinerators as defined
in NJ.A.C. 7:26-1.4; or

2. Owners or operators who burn hazardous wastes in boilers or
in industrial furnaces, unless exempted under N.J.A.C. 7:26-9.1*[(a)9
or 9.1(2)10]**(c)9 or 10*.

3. (No change in text.)

4. (No change in text.)

(b)-(m) (No change.)

7:26-11.5 Hazardous waste incinerators

(a) This section applies to owners and operators of facilities that
incinerate hazardous waste, except as N.J A.C. 7:26-1.4, 10.1 and
10.2 provide otherwise. The following facility owners or operators
are considered to incinerate hazardous waste:

1. Owners or operators of hazardous waste incinerators as defined
in NJ.A.C. 7:26-1.4; or
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2. Owners or operators who burn hazardous wastes in boilers or
in industrial furnaces, unless exempted under N.J.A.C. 7:26-9.1*[(a)9
or 9.1 {a)10]**(¢)9 or 10*.

(b)-(g) (No change from proposal.)

7:26-11.6 Thermal treatment

(a) This section applies to owners and operators of facilities that
thermally treat hazardous waste in devices other than enclosed de-
vices using controlled flame combustion, except for those exempted
under N.J.A.C. 7:26-10.1(a) or N.J.A.C. 7:26-11.1(b). Thermal treat-
ment in enclosed devices using controlled flame combustion is subject
to the requirements of N.J.A.C. 7:26-10.7 or N.J.A.C. 7:26-11.5, if
the device is an incinerator.

(b)-(g) (No change in text.)

7:26-12.1 Scope and applicability

(a) (No change.)

(b) The following persons are not required to obtain a permit
pursuant to this subchapter to conduct the following activities or
construct or operate the following hazardous waste facilities:

[.-6. (No change.)

7. The owner or operator of an industrial boiler or industrial
furnace burning hazardous waste provided the following conditions,
as well as those set forth at N.JJ.A.C. 7:26-9.1(c)9, are met:

i.-vii. (No change.)

viii. *[The hazardous waste is stored no longer than 90 days and
the requirements of N.J.A.C. 7:26-9.3 are met]* *The hazardous waste
shall be burned no more than 90 days after it is generated and the
following conditions shall be met:

(1) The waste is placed in containers which meet the standards of
N.J.A.C. 7:26-7.2 and are managed in accordance with N.J.A.C.
7:26-9.4(d);

(2) The date on which each period of accumulation begins is clearly
marked and visible for inspection on each container;

(3) The generator complies with the requirements for owners and
operators at N.J.A.C. 7:26-9.6 and 9.7 concerning preparedness and
prevention, contingency plans and emergency procedures as well as
N.J.A.C. 7:27-9.4(g) concerning personnel training.

(4) For waste which is placed in above ground tanks, the following
requirements shall be met:

(A) Prior to placing the waste in the tank, written approval from
the Department shall be obtained;

(B) The waste must be managed in conformance with N.J.A.C.
7:26-9.3(b)1-5 and 8 as well as N.J.A.C. *7:26-9.1(c)9viii(2) and
(3)*; and

ix. The device is not a cement Kkiln.

8. (No change.)

9. Persons who recycle hazardous waste on the site where such
wastes are generated (see definitions of “‘recycling” and ‘‘on-site”™ at
N.J.A.C. 7:26-1.4) provided:

t. Where the recycled hazardous waste is used as a fuel:

(1)>-(4) (No change.)

(5) The generator *[must]* *shall* comply with the annual report-
ing requirements of N.J.A.C. 7:26-7.4(g).

(6) The recycled hazardous waste is used as a fuel only in an
industrial boiler or industrial furnaces.

ii. The generator *[must]* *shall* comply with the annual report-
ing requirements of N.J.A.C. 7:26-7.4(g) where the recycled or re-
claimed hazardous waste is not a fuel under *[12.1]*(b)9i*[,]* above.

ili. The owner or operator has obtained an EPA identification
number and has notified the Department of the on-site recycling
activities.

iv. ¥[The owner or operator stores hazardous wastes no longer
than 90 days before they are recycled and meets the requirements
of NJ.A.C. 7:26-9.3]* *The accumulation of hazardous wastes prior
to recycling shall comply with (b)7viii above*.

10.-11. (No change.)

{c) (No change.)

(d) The owner or operator of an authorized facility shall *[be
deemed to have a permit-by-rule]* *not be required to obtain a permit
pursuant to this subchapter* for a treatment unit that is dedicated
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solely to reclamation of precious metals from hazardous waste *or
other materials*, provided that all the conditions of *(NJ.A.C.
7:26-12.11*(e) *below* are met.

(e) The owner or operator of a facility whose sole hazardous waste
activity, other than generation *or any activity exempted under
N.J.A.C. 7:26-9.1(c)*, is reclamation of precious metals from hazard-
ous wastes, shall *[be deemed to have a hazardous waste permit-by-
rule]* *not be required to obtain a permit pursuant to this subchapter*
provided all of the following conditions are met:

1. The owner or operator submits to the Department the facility
name, mailing address, site address, telephone number, and a descrip-
tion of the types and volumes of wastes to be reclaimed:

2. The owner or opcrator receives an EPA identification number;

3. The owner or operator complies with the manifest requirements
of N.J.A.C. 7:26-7.6;

4. The owner or operator submits a facility annual report in ac-
cordance with N.J.A.C. 7:26-7.6*[8]*(f)2;

5. The owner or operator complies with the necessary precautions
required by N.J.A.C. 7:26-9.4(e) and inspects the facility in ac-
cordance with NJ.A.C. 7:26-9.4(f);

6. The owner or operator complies with the closure requirements
of NJ.A.C. 7:26-9.8(b);

7. For facilities that store hazardous waste, the hazardous waste
is not stored for longer than 90 days;

8. For facilities that store in containers, the containers are placed
in an area designed in accordance with N.J.A.C. 7:26-10.4 and the
containers are managed in accordance with N.J.A.C. 7:26-9.4(d),

9. For facilities that store in tanks, the applicable requirements of
N.J.A.C. 7:26-10.5 are met. Tanks must be emptied every 90 days
in accordance with N.J.A.C. 7:26-9.3(b); and

10. Containers must be labeled with the date on which the facility
received the material.

(f) Notwithstanding an owner’s or operator’s (of a facility or a
treatment unit at an authorized facility) compliance with all *[permit-
by-rule]* conditions set forth in (d) and (e) above, the Department
may *[revoke a permit-by-rule]* *terminate eligibility for a partial
exemption* and require that a permit pursuant to (a) above be ob-
tained for the facility or treatment unit if the Department determines
at any time that the facility or treatment operation poses a threat
to the environment, or the owner or operator cannot be relied upon
to operate the facility or treatment unit safely and in conformance
with the applicable laws and regulations.

(g) No hazardous waste facility or operation is required to be
included in a district solid waste management plan pursuant to the
Solid Waste Management Act.

7:26-12.3 Existing facilities

(a)-(h) (No change.)

(i) The amendments to N.J A.C. 7:26-1.1, 1.4, 1.6, 2.1, 7.5, 8.1,
8.2,8.13,8.15,9.1 and 12.1, effective *December 21, 1987* may bring
under regulation certain facilities which were not previously regu-
lated. These facilities, if they are to qualify as existing facilities, must
have notified the USEPA by April 4, 1985, and have filed a Part
A application with the USEPA or State of New Jersey by July 5,
1985. Those affected by these amendments, but not affected by the
Federal rules published on January 4, 1985 (50 FR 614), shall, in
order to qualify as existing facilities, notify the Department and file
the Part A application by (90 days from the effective date of the
amendments). The requirements for submitting the Part A appli-
cation *by March 21, 1988* are found at N.J A.C. 7:26-12.2(d).

(a)

Collector/Hauler Registration and Operating
Requirements; Designated Truck Routes

Adopted Amendments: N.J.A.C. 7:26-3.2 and 3.4

Proposed: September 8, 1987 at 19 N.J.R. 1610(a).

Adopted: November 24, 1987 by Richard T. Dewling,

Commissioner, Department of Environmental Protection.
Filed: November 30, 1987 as R.1987 d.535, without change.

Authority: N.J.S.A. 13:1D-9 and 13:1E-6.
(CITE 19 N.J.R. 2434)
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DEP Docket Number: 040-87-08.
Effective Date: December 21, 1987.
Expiration Date: November 4, 1990.

Summary of Public Comments and Agency Responses:

Notice of the proposed amendments was published on September 8§,
1987 in the New Jersey Register at 19 N.J.R. 1610(a). In addition, a notice
of the proposed amendments with a copy of the proposed amendments
attached was mailed to every solid waste collector/hauler registered with
the Division of Solid Waste Management. Both notices invited written
comments to be submitted on or before October 8, 1987. Approximately
18 written comments and 15 oral inquiries were received during the
comment period. These written and oral comments are summarized
below:

COMMENT: Many district solid waste management plans employ
Federal interstate highways in designating truck routes. Due to axle
weight limitations on the use of Federal interstate highways, solid waste
collection vehicles cannot legally use them. This puts the collector/haulers
in the position of breaking the law regardless of whether they comply
with these proposed amendments or not.

RESPONSE: These rule amendments have Statewide application. Ac-
cordingly, questions regarding the legal sufficiency of any particular
district solid waste management plan’s designated truck route fall beyond
the scope of these amendment. Such issues should be properly raised upon
the amendment of district solid waste management plans to designate
truck routes which employ Federal interstate highways or in any enforce-
ment proceedings relative to this amendment where applicable.

In reviewing future district solid waste management plan amendments
prior to Commissioner certification, the Department will consider this
comment and attempt to rectify the problem.

COMMENT: How will collector/haulers be notified of applicable
truck traffic routes once established?

RESPONSE: Where established as part of a district solid waste man-
agement plan pursuant to N.J.S.A. 13:1E-21(b)4, the particular County
Board of Chosen Freeholders or the Hackensack Meadowlands Develop-
ment Commission, as the case may be, will publish public notice and
conduct a public hearing pursuant to the procedures set forth at N.J.S.A.
13:1E-23. Where these truck routes have been previously designated in
district solid waste management plans, collector/haulers should contact
the respective county solid waste coordinators for counties they operate
within for further information. Where truck routes have been established
as permit conditions for a particular facility, the permit condition further
requires that the permittee (facility) disseminate written notices of the
truck route to collector/haulers who frequent it.

COMMENT: Who designates these truck routes?

RESPONSE: Either the County Board of Chosen Freeholders or
Hackensack Meadowlands Development Commission, as the case may
be, by way of amendment to their respective district solid waste manage-
ment plans or the Department of Environmental Protection as a permit
condition for a particular facility, or both.

COMMENT: Contrary to the assertion made in the proposed amend-
ments’ summary statement, N.J.S.A. 13:1E-21(b)4 does not require the
establishment of truck routes, but rather, requires a survey of proposed
traffic routes for purposes of projecting transportation costs recoverable
in collector/haulers rates set by the Board of Public Ultilities.

RESPONSE: The Department concurs that economic projection of
transportation costs is an important purpose of the above referenced
provision; however, the Department stands by its assertion that the
provision mandates the establishment of collection vehicle traffic routes
as a content requirement of district solid waste management plans.

COMMENT: Refuse trucks, like any other vehicle, should be allowed
to use any road on which its travel is legally acceptable. The proposed
rule amendments unfairly discriminate against refuse vehicles.

RESPONSE: This comment correctly notes that solid waste collection
and transfer vehicles are singled out for restricted use by this amendment.
The Department does so pursuant to N.J.S.A. 13:1E-21(b)4 which re-
quires truck route designation and pursuant to N.J.S.A. 13:1E-6 which
requires the promulgation of standards relative to solid waste facilities
which are necessary to protect the public health, safety and the natural
environment. Traffic impacts posed by new solid waste facilities can often
be substantial and are, therefore, considered an important part of a
proposed facility’s environmental impact statement (see N.J.A.C.
7:26-1.7(H31i(3) and 7:26-2.9(c)3iv(1)). These rule amendments merely
provide an enforcement mechanism to ensure that truck routes specified
in the permitting or solid waste planning process for purposes of mitigat-
ing traffic impacts will be complied with.
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COMMENT: Who will enforce these rule amendments?

RESPONSE: As with any other rule promulgated pursuant to the
Solid Waste Management Act, N.J.S.A. 13:1E-I et seq., the Department,
county health departments and municipal boards of health or their de-
signees may enforce N.J.A.C. 7:26-3.2 and 3.4.

COMMENT: A three-pronged test should be used in considering the
necessity of imposing particular truck routes:

1. The affected area must be a densely populated residential area;

2. The area must be environmentally impacted or have the potential
for such impact; and

3. The area should be adjacent to the disposal facility.

RESPONSE: The Department designates truck routes as permit con-
ditions for solid waste facilities where:

I. No such route is otherwise designated in the appropriate district
solid waste management plan; and

2. Access to the facility by alternative routes will pose substantial
traffic and safety impacts upon areas near the facility in terms of a
significant degradation in a road’s level of service, or avoidable exposure
of truck traffic to residential areas.

COMMENT: The rule amendments should include an exception for
trucks making their last pickup of the day within a prescribed distance
from the disposal facility.

RESPONSE: Truck routes generally prescribe specific routes for refuse
trucks enroute from specific towns. They usually employ major road
arteries conveniently accessed from various directions. When a collection
vehicle makes its last pickup it should proceed directly to the designated
artery and on to the facility. The adoption of the exception suggested
would be contrary to the intent of these rule amendments where the
exception results in the use of residential areas to access a facility. Finally,
the exception would make the rule amendments themselves virtually
unenforceable.

COMMENT: The proposed rule amendments will increase collec-
tor/hauler costs and, therefore, consumer and municipal disposal costs.

RESPONSE: The economic impact statement and regulatory flexibili-
ty statement accompanying these rule amendments, when proposed, clear-
ly recognized these potential increased expenses. Balancing these costs
against the savings created by fewer accidents in residential areas, less
deterioration to several public roads, and the mitigation of other truck
traffic impacts, the Department has concluded that these rule amend-
ments will result in a positive net economic impact.

COMMENT: The regulatory flexibility statement accompanying the
proposed rule amendments errs in concluding that compliance will not
require any “‘new professional services” because rate relief from increased
costs requires petitioning the Board of Public Utilities.

RESPONSE: Rate relief is not a compliance requirement of these rule
amendments. Also, traffic routes are designated for new facilities which
would have new tariffs and would necessitate petitions for new rates to
the Board of Public Utilities by collector/haulers anyway. For this reason,
portions of such petitions relating to transportation costs would be in-
cidental.

COMMENT: The economic analysis contained in the economic im-
pact and regulatory flexibility statements accompanying the proposed rule
amendments invades the Board of Public Ultilities jurisdiction over the
economic aspects of solid waste disposal.

RESPONSE: The above-referenced analysis is a legal requirement for
all rules proposed by State agencies and complies in all respects with the
Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq. Considering the
economic impacts of a proposed rule amendment does not constitute an
encroachment upon the Board of Public Utilities jurisdiction.

COMMENT: Three commenters endorsed the proposed rule amend-
ments and urged their adoption.

RESPONSE: For the reasons set forth in the summary and impact
statements accompanying the proposed rule amendments the Department
concurs with the above comment and, therefore, adopts the proposed
amendments without change.

Full text of the adoption follows.

7:26-3.2 Registration

(a)-(c) (No change.)

(d) No person shall engage in the collection or haulage of solid
waste in this State if such an operation does not meet the collec-
tor/hauler requirements listed in this subchapter. In addition, the
registrant and its operators shall comply with any other conditions
or limitations which may be specified on the approved registration.

(e)-(h) (No change.)
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7:26-3.4 Collector-hauler requirements (General)

(a)-(i) (No change.)

(j) All vehicles used for collection or haulage of solid waste shall,
except for operations of their collection service routes, access and
exit solid waste facilities in accordance with designated truck routes
as specified in either the appropriate district solid waste management
plan or the permit for the particular solid waste facility.

(a)
Environmental Cleanup Responsibility Act Rules

Adopted Repeal: N.J.A.C. 7:1-3 and 4
Adopted New Rules: N.J.A.C. 7:26B

Proposed: May 4, 1987 at |9 N.J.R. 681(a).

Adopted: November 30, 1987 by Richard T. Dewling,
Commissioner, Department of Environmental Protection
Filed: November 30, 1987 as R.1987 d.528, with substantive and
technical changes not requiring additional public notice and

comment (see N.J.A.C. 1:30-4.3(c)).

Authority: N.J.S.A. 13:1K-6 et seq., specifically N.J.S.A.
13:1K-10.

DEP Docket Number: 013-87-04.
Effective Date: December 21, 1987.
Operative Date: January 1, 1988.
Expiration Date: December 21, 1992,

Summary of Public Comments and Agency Responses:

This rule was proposed in the May 4, 1987 New Jersey Register. Public
hearings were held on June 4 and 9, 1987. The comment period closed
on June 17, 1987.

General Comments

COMMENT: A comment was received that a small transfer exemption
should be provided in the rules, conditioned upon the satisfaction of the
following: sale price for realty and personality less than a threshold
amount; the value of liens on the real estate equal to or in excess of the
sales price; the seller is insolvent and has been insolvent for a minimum
period of time; the buyer is an industrial establishment; there will be an
increase in job availability; and the seller is free of citations for violations
of State environmental laws.

RESPONSE: There is no correlation between the requested exemption
and the risk posed to public health, safety and the environment. There-
fore, the Department has rejected this exemption.

COMMENT: A general comment was received that the rules should
include mandated Department response time in order to expedite the
ECRA process.

RESPONSE: The Department does not feel it is necessary or ap-
propriate to place specific response time upon itself for the review of
various submissions under ECRA. The Department is striving to conduct
reviews as rapidly as possible but should not be bound by time frames
where protection of the public health and the environment is concerned.
The Act imposes no such constraints on the Department with the excep-
tion of negative declaration approval at N.J.S.A. 13:1K-10b and cleanup
implementation deferral approval at N.J.S.A. 13:1K-11b(1).

COMMENT: A general comment was received that financially sound
parties be defined in the rules and that their transactions involving lease
terminations where a new tenant is found within two years and sales of
vacant portions of property do not constitute ECRA applicable trans-
actions. The definition of *“‘financially sound” would be attributed to an
entity having assets of at least $10,000,000 or purchasing financial devices
such as bonds or letters of credit in such amounts.

RESPONSE: The Act contemplates no mechanism for avoiding
ECRA responsibilities based solely on the financial status of a party. The
Act contemplates remediation of contamination not merely the identifi-
cation of financially sound parties upon the occurrence of certain trans-
actions.

COMMENT: A general comment suggested that the rules for de-
termining SIC numbers in the Federal Office of Management and Budget
SIC manual should be made part of these rules.

RESPONSE: It is unnecessary and inappropriate to incorporate the
procedures from the SIC manual into this chapter. The Department does
not have control over what changes or when changes may occur to the
SIC manual, yet the Act specifies SIC numbers “‘as designated in the
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Standard Industrial Classification Manual . . . Direct reliance on the SIC
manual for rules of application thereof will be administratively more
efficient and will preclude the occurrence of inconsistencies between this
chapter and the Act where substantive revisions to the SIC manual are
effected (as occurred during 1987) prior to the adoption of amendments
to this chapter.

COMMENT: A comment suggested that the Department should have
mandatory time limits to act on negative declarations and cleanup plans.

RESPONSE: The Department does have a 45 day time limit to act
on any negative declaration submitted to the Department pursuant to
N.J.S.A, 13:1K-10b and N.J.A.C, 7:26B-5.2(c). Cleanup plans, on the
other hand, are complex and, because of great differences in complexity,
warrant no fixed time period for review. Where Departmental review is
going to take longer than four months, the Department will offer Admin-
istrative Consent Order (ACOs) to allow the transaction to proceed prior
to full ECRA compliance.

COMMENT: A comment suggested that the Department should con-
sider a system of private licensed engineers to handle routine cleanup
matters, such as a spill from a fuel tank.

RESPONSE: The Department has prepared a Draft Sampling Plan
Guide and is in the process of developing a Cleanup Plan Guide which
together will provide guidance on how routine cleanup matters can be
handled directly by the owner or operator or its consultants, if they so
choose. Therefore, the Department does not believe it is necessary to
license engineers nor is the Department authorized to do so under the
Act.

COMMENT: A comment suggested that this chapter should include
language stating that “at its discretion the Department may excuse a party
from ECRA compliance where the party responsible for the contamina-
tion is known and where the Department chooses to undertake enforce-
ment action directly against such party.”

RESPONSE: The Department does not agree with this suggestion.
ECRA was, by design, a mechanism to obtain remediation by means
other than a Department-initiated enforcement action. The Legislature
clearly intended that ECRA be a vehicle to clean up the environment
without the burden of administrative or civil judicial actions. The Legis-
lature has found and declared that it is necessary that the owner or
operator of an industrial establishment submit a negative declaration or
cleanup plan as a precondition on any closure or transfer of an industrial
establishment. In this way, the Legislature intended to place the cleanup
initiative on the owner or operator, rather than on the public.

COMMENT: A general comment stated that the rules should establish
a minimal process so that once a site has completed a review under the
ECRA, only subsequent activities should be addressed in subsequent
ECRA submissions. '

RESPONSE: It is not necessary to establish a specific process for
handling subsequent transactions at a given site. Once a complete review
of an industrial establishment has occurred, ECRA compliance associated
with subsequent transactions should proceed relatively rapidly. Reference
to the previous submissions, where appropriate, should allow the owner
or operator that is subject to the subsequent ECRA trigger to focus its
attention on providing the Department with information concerning its
operations of the industrial establishment. Any remediation necessary
pursuant to the prior ECRA triggers should generally be under way or
have been completed.

COMMENT: A comment stated that the summary of the rule proposal
should have referenced the Act as N.J.S.A. 13:1K-6 to 13, rather than
N.J.S.A. 13:1K-6 et seq., since many people have wrongfully construed
sections 14 through 18 as being part of ECRA.

RESPONSE: The “Title of the Act” provisions below N.J.S.A.
13:1K-14 and 13:1K-15 clearly identify statutes that are distinct from
ECRA and not supplementary thereto.

COMMENT: A general comment stated that since the Act is under-
going legislative review and possible revision, this chapter should not be
adopted until the statutory revisions go into effect.

RESPONSE: At the present time, there are at least three bills that have
been introduced in the Legislature which would, if passed, amend ECRA
(Senate Bill No. 3625; Assembly Bill No. 4151; and Assembly No. 4582).
The Department does not feel it is appropriate to wait for the revisions
to the Act to go into effect. In general, there is great uncertainty as to
the content and when, if ever, a bill introduced into one chamber of the
Legislature would be enacted and go into effect. Delaying the effective
date of this chapter, designed to implement the existing Act, would only
cause further confusion on the part of the regulated community by not
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providing them with the additional guidance contained herein. If and
when revisions are made to the Act, necessary amendments to this chapter
will be made to implement such statutory revisions.

COMMENT: A general comment claimed that the application forms
presently used by the Department are not entirely consistent with the rules
and that the Department often considers sections of applications 1o be
incomplete for omission of information that is not required by the Act
or the implementing rules. The commenter felt that the applications must
be absolutely consistent with the rules and that an application should
not be considered incomplete if the application meets the requirements
of the rules. The comment further suggested that the application forms
be incorporated into the new rules and be presented in the New Jersey
Register for public comment.

RESPONSE: The application forms that the Department utilizes have
been revised to reflect the changes in the rules and are consistent there-
with. The Department is always open to suggestions on how to improve
the applications to further clarify them and to improve compliance by
the regulated community. The forms are not promulgated as rules in order
to allow the making of changes to the forms as rapidly and frequently
as necessary.

COMMENT: A general comment was received that the ECRA pro-
gram duplicates the underground storage tank program that has been
enacted by the Legislature and that is in the process of being implemented
by the Department. This duplication should be eliminated.

RESPONSE: The underground storage tank program that is being
implemented by the Department requires only the registering of under-
ground tanks at this time. No rules regarding the technical aspects of
the program have been promulgated. To exempt these tanks from ECRA
would allow contamination to be passed on to a subsequent owner or
operator without the benefit of remediation pursuant to ECRA. Under
ECRA, the subsequent owner or operator benefits from site remediation
by the former owner or operator.

COMMENT: A general comment was received that the Department
should allow some type of ECRA approval by rule which would apply
in situations where the ECRA process is under way and allow additional
transactions to be handled by this rule in simplified forms rather than
by the drawn out process of a “‘guarantee Administrative Consent Order
(ACO).” The requested provision would allow a party in a second trans-
action to voluntarily bind itself “jointly and severally with the other
parties” to all the requirements imposed on those party(ies) bound as
a result of the first transaction.

RESPONSE: The Department has developed a “second sale Adminis-
trative Consent Order™ (ACO) that deals with this type of situation. This
process is not drawn out but, rather, is extremely expeditious in allowing
the second sale to occur promptly without requiring the posting of ad-
ditional financial assurances by the party(ies) to the second transaction
where no further remediation is necessary as a result of the current
ownership.
7:26B-1.2

COMMENT: A comment suggested the addition of the following to
NJ.A.C. 7:26B-1.2:

Public authorities duly vested with the power of eminent domain may
propose alternative procedures to be applied to acquisitions necessary for
public projects. Said alternate procedures shall substitute for or supple-
ment those herein, provided they meet the objectives of these regulations;
are approved by the Department; are reduced to writing in a form of
a Memorandum of Understanding; and are made a part hereof by attach-
ment in appendix form.

RESPONSE: “Alternative procedures” are unnecessary because of the
availability of Administrative Consent Orders (ACOs).

7:26B-1.3

COMMENT: Several comments were made suggesting that many of
the definitions within N.J.A.C. 7:26B-1.3 were unnecessary due to their
further detail in subsequent subchapters.

RESPONSE: The definitions are presented in N.J.A.C, 7:26B-1.3 to
provide initial guidance and an overview of the structure of the rule.
Greater detail providing more specific guidance is provided in subsequent
subchapters. Therefore, the Department retains this scheme upon adop-
tion.

COMMENT: A comment was made suggesting the definition of “*Act”
or “ECRA"™ be amended to incorporate any future amendments or sup-
plements to the Act.

RESPONSE: The Department retains the proposed definition as it
would include all amendments and supplements to the Act.
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COMMENT: A comment suggested that the definition of “‘authorized
agent” at N.J.A.C. 7:26B-1.3 should be clarified to state that the
authorized agent means the person designated in the General Information
Submission (GIS).

RESPONSE: There is no need for this clarification since the GIS forms
available from the Department, as well as N.J.A.C. 7:26B-3.2(b)6, clearly
request the name of the authorized agent.

COMMENT: Several comments were received requesting clarification
of the definition of “‘authorized agent’ to state under what circumstances
the authorized agent could represent the owner or operator.

RESPONSE: The Department has changed the definition to make it
clear that the authorized agent may represent the owner or operator for
matters covered by the Act and this chapter except in the execution and
certification of documents as provided by NJ.A.C. 7:26B-1.13.

COMMENT: A comment on NJ.A.C. 7:26B-1.3 suggested that a
definition of “‘authorized officer or management officer” is needed.

RESPONSE: This term is unnecessary, having been deleted from the
definition of ‘‘authorized agent”™ at N.J. A.C. 7:26B-1.3.

COMMENT: The Department received a comment that the proposed
definition for *‘cleanup plan™ is overly broad in requiring the cleanup
plan to address properties contaminated by discharges emanating from
the subject industrial establishment. The commenter stated that the De-
partment does not have the statutory authority to require cleanup beyond
the industrial establishment’s boundary.

RESPONSE: ECRA requires that those owners or operators closing,
transferring or terminating operations at industrial establishments verify
environmental cleanliness or cleanup any contamination from the indus-
trial establishment prior to the transfer or cessation of operations at the
industrial establishment. Often, contamination does not remain confined
to the geographic boundaries of a particular property and migrates off-
site either through the soils or the groundwater. In order to implement
the legislative mandate to remediate contamination ‘‘in a rational and
orderly way, so as to mitigate potential risks,” off-site contamination
resulting from activities at the industrial establishment must also be
addressed. The most appropriate method to analyze and plan the cleanup
of that contamination emanating from the site is to do so at the time
that the industrial establishment is performing an ECRA review. Clearly,
the Legislature did not intend to merely identify serious contamination
emanating from a site during the ECRA review without also fully address-
ing and remediating that contamination both on and off-site. Failure to
so address and remediate the contamination poses risks to public health,
safety, and the environment.

COMMENT: A comment noted that the Department has changed the
statutory definition of “‘cleanup plan™ at NJ.A.C. 7:26B-1.3 to include
“any off-site contamination which has emanated or is emanating from
the industrial establishment.” The comment suggested that the Depart-
ment clarify that the word “emanating” is limited to those pollutants or
contaminants which escape or were released from the site itself, to dis-
tinguish it from a situation in which wastes may have been generated
at an industrial facility and transported for disposal elsewhere.

RESPONSE: The term “emanating’ does not apply to wastes gener-
ated at an industrial establishment and transported elsewhere for disposal.

COMMENT: A comment suggested that the Department should make
it clear that a “‘cleanup plan’ may reference, and incorporate by reference,
other documents and information already submitted to the Department.

RESPONSE: Persons submitting a cleanup plan may reference other
documents reviewed or under review by the Department.

COMMENT: A comment suggested that by including in the definition
of “cleanup plan” cleanup of off-site contamination which has emanated
from the industrial establishment the Department is not only expanding
the scope of ECRA but is adding to its rules an element of subjectivity.
The rules do not provide a method for determining whether there is off-
site contamination; whether the industrial establishment undergoing a
closure which triggers ECRA is responsible for off-site contamination if
it is determined that such contamination exists; or to what extent cleanup
of the site must include detoxification of off-site soil and/or water.

RESPONSE: The method for determining whether there is off-site
contamination must be developed in the sampling plan submitted by the
owner or operator of the industrial establishment and subject to review
by the Department. The Department reviews any data submitted by the
owner or operator to determine the extent and degree of contamination
and any further sampling required to further analyze the contamination
both on-site and off-site. If the industrial establishment is undergoing a
closure which triggers ECRA, it is the responsibility of the owner or
operator to determine the extent of any contamination. N.J.A.C.
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7:26B-5.3(a)5 provides for inclusion of off-site remediation in the cleanup
plan by the owner or operator of the industrial establishment triggering
ECRA.

COMMENT: A few comments were received that suggested that the
definition of *‘closing, terminating, or transferring operations” over-
lapped the applicability provisions at N.J.A.C. 7:26B-1.5. The term
should be defined in only one section.

RESPONSE: The definition of “closing, terminating, or transferring
operations” clarifies the statutory definition. N.J.A.C. 7:26B-1.5 more
fully describes those activities which are included within the phrase.

COMMENT: A comment was received concerning the definition of
*“‘closing, terminating, or transferring operations’ and N.J.A.C. 7:26B-1.5
as these two provisions affect the applicability of ECRA to lease termi-
nations. The comment stated that there was nothing in the Act subjecting
a lease arrangement to the provisions of ECRA and that any cleanup
responsibilities involving a lease should be negotiated between the land-
lord and the tenant.

RESPONSE: The Act addresses cessations of leases in requiring com-
pliance by the operator of an industrial establishment planning to close
operations at N.J.S.A. 13:1K-9a. Because lease termination generally
results in the cessation of the tenant’s operations, the lease termination
is subject 1o ECRA.

COMMENT: Comments suggested that the Department should revise
its definition of **closing, terminating, or transferring operations™ through
deletion of the phrase “termination of a leasehold interest at an industrial
establishment by the owner or operator of the industrial establishment.”
Nothing in the “termination’ of a lease necessarily amounts to a closing
or transferring of operations. In the alternative, an exemption should be
provided where a leasehold interest is renewed by the same tenant at the
end of the lease term.

RESPONSE: See the above comment and response. The Department
has no intention of requiring ECRA compliance in situations where a
lease is terminated but renewed by the same tenant without an inter-
ruption of operations at the industrial establishment. The definition has
been modified at N.J.A.C. 7:26B-1.3 to clarify the Department’s intent
and the requested exemption has been specifically provided at NJ.A.C.
7:26B-1.8(a)26 as a transaction not subject to the provisions of this
chapter. In other situations, the termination of a lease would also result
in the cessation of operations of an industrial establishment.

COMMENT: A comment was received requesting that sale and
leaseback arrangements be excluded from the definition of *‘closing,
terminating, or transferring operations.”

RESPONSE: A sale and leaseback arrangement involves a change in
ownership and is, therefore, subject to the provisions of ECRA.

COMMENT: A comment suggested that the clause “including but not
limited to™" in line 14 of the definition at N.J.A.C. 7:26B-1.3 of *‘closing,
terminating, or transferring operations” should be deleted because it is
unauthorized.

RESPONSE: The clause appears in the statutory definition of “clos-
ing, terminating or transferring operations™ at N.J.S.A. 13:1K-8b reflec-
ting the statutory intent to have transactions similar to those listed therein
subject to the Act.

COMMENT: A comment suggested that a termination of a leasehold
is not and should not be considered to fall within the definition of
*“*closing, terminating or transferring operations” unless the leasehold was
terminated for a period of two years or more.

RESPONSE: The termination of a leasehold interest of an industrial
establishment generally results in a cessation of operations at the indus-
trial establishment as contemplated in the definition of “closing, termin-
ating or transferring operations.” If, however, the lease is renewed, the
parties thereto remain the same, and operations continue without inter-
ruption, the termination of tease will not trigger compliance with the Act
and this chapter. See N.J.A.C. 7:26B-1.8(a)26.

COMMENT: A comment suggested that the Department cannot de-
fine *closing, terminating, or transferring operations” at N.J.A.C.
7:26B-1.3 to include cessations of “‘substantially all” the operations of
an industrial establishment. N.J.S.A. 13:1K-5(b) does not use the phrase
*“*or substantially all.” The introduction of this term introduces an element
of uncertanity since “substantially all” is not defined. The comment
suggested that if the Department is concerned about the maintenance of
a sham operation to avoid compliance with ECRA, the Department could
adopt the rules stating specifically that ‘“‘sham operations will be ignored
for purposes of ECRA.” In addition, many comments suggested that if
“substantially all”” were to be used, the term needed to be defined.
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RESPONSE: The Department agrees that *‘substantially all” should
be clarified but should not be omitted. Without the “substantially all”
criteria, owners or operators could, as a practical matter, cease operations
but continue an insubstantial level of activity in order to avoid ECRA.
Therefore, the Department retains “‘cessation of . . . substantially all the
operations” in the definition and describes it at N.J.A.C. 7:26B-1.5(b)16
as occurring where there is at least a 90 percent reduction in the number
of employees, area of operations, or quantity of output.

COMMENT: A comment stated that the phrase “‘any changes in oper-
ations sufficient to change the primary Standard Industrial Classification
number of the industrial establishment from an SIC number that is
subject to the Act to one that is not subject to the Act” should be deleted
from the definition of “closing, terminating, or transferring operations.”
The comment stated that this definition could put firms under ECRA
when a re-tooling or economic decision merely changes the manufacturing
emphasis.

RESPONSE: Changes in operations sufficient to change the primary
SIC number of an industrial establishment from an SIC number that is
subject to the Act to an SIC number that is not subject to the Act are
indicative of a cessation of the primary activity carried on at the facility
and, therefore, constitute *‘closing, terminating, or transferring oper-
ations.” Further, the requested deletions from the definition would
provide a two-stage escape from ECRA for virtually any industrial estab-
lishment contemplating closing, terminating, or transferring operations.
First, the industrial establishment could change operations so as to no
longer have an applicable SIC number. The facility would no longer be
deemed an industrial establishment. Second, it could cease operations or
be transferred and no longer be subject to the Act or this chapter because
it would no longer be deemed an industrial establishment. Consequently,
the intent of the Legislature to impose, as a precondition on the closure
or transfer of operations, the adequate preparation and implementation
of acceptable cleanup procedures could be frustrated merely by a change
in operations sufficient to change the primary SIC number to one not
subject to the Act.

COMMENT: A comment stated that the definition of “closing, ter-
minating, or transferring operations” at N.J.A.C. 7:26B-1.3, by including
“‘reorganization and liquidation in bankruptcy or insolvency proceed-
ings” as an ECRA trigger, would be in conflict with the exception for
“corporate reorganization not substantially affecting ownership™ in the
event of a Chapter 1! bankruptcy.

RESPONSE: N.J.A.C. 7:26B-1.5(b)7 and 1.6(a)13 have been amended
to provide that only upon the filing of a plan of liquidation does a Chapter
11 proceeding trigger compliance with the Act and this chapter.

COMMENT: A comment suggested that the definition of “closing.
termination, of transferring operations’ including the term ‘‘transfer by
any means of shares of a corporation which results in a change in a
majority interest in the owner or operator’ is unclear, impracticable, and
unworkable.

RESPONSE: The Department views the change in identity of share-
holders of a corporation that results in a change in the person(s) control-
ling the affairs of the corporation to be a change in the ownership of
the industrial establishment and, therefore, constitutes a ‘“‘closing, ter-
minating or transferring operations™.

COMMENT: A comment suggested that the definition of “‘closing,
terminating, or transferring operations™ at N.J.A.C. 7:26B-1.3 rephrase
“the sale of stock in a form of a statutory merger or consolidation™ to
*‘the sale or transfer of stock under such circumstances as it results in
a statutory merger or consolidation.”

RESPONSE: The phrasing in the proposal is taken directly from the
Act and is sufficiently clear.

COMMENT: A comment suggested that the terms “‘consolidation,”
“merger’” and “dissolution’ be treated and defined as they are under New
Jersey corporate statutes.

RESPONSE: The terms “consolidation,” “merger” and ‘“‘dissolution”
are not expressly defined in the New Jersey Business Corporation Act,
N.J.S.A. 14A:1-1 et seq. The definitions for these terms at N.J.A.C.
7:26B-1.3 are, however consistent with those at common law and conform
to the procedures for merger and consolidation expressly provided at
N.J.S.A. 14A:10-1 and 14A:10-2 and the methods of dissolution expressly
provided at N.J.S.A. 14A:12-1.

COMMENT: A comment suggested that the proposed definition of
“‘corporate reorganization not substantially affecting ownership” at
N.J.A.C. 7:26-1.3 is unworkable. Specifically, the Department is without
statutory authority to limit this exception to a transaction ‘‘which involves
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only one corporation” or to a transaction “which merely changes its
form™ or to a transaction which ‘‘results in the same board of directors
and stock holders.”

RESPONSE: The Department agrees that the phrase “and which in-
volves only one corporation which merely changes its form and results
in the same board of directors and stockholders™ is overly restrictive in
determining those corporate reorganizations ‘‘not substantially affecting
ownership™ and, therefore, has deleted it from the proposal.

COMMENT: A comment suggested that the Department should de-
lete the words *‘or control” from both the definition of “‘corporate re-
organization not substantially affecting ownership™ and from the referen-
ce to this term as an operation and transaction not subject to ECRA
at N.J.A.C. 7:26B-1.8(a)4 because the Act speaks of transfer of ownership
and not transfer of control.

RESPONSE: The Department disagrees and has retained the phrase
“or control” in both the definition of “‘corporate reorganization not
substantially affecting ownership™ and in N.J.A.C. 7:26B-1.8(a)4. Control
means the power or authority to manage, direct, superintend, restrict,
regulate, govern, administer, or oversee. As such, the term has all the
trappings of ownership and is sufficiently akin to ownership so that, to
the extent the Legislature has found that the rational and orderly transfer
of industrial establishments should include an ECRA review and im-
plementation of a cleanup plan where necessary, the same requirements
should be imposed upon the owner or operator where there is a change
in control. As in the case of actual ownership, changes in control are
often accompanied by the exchange of legal consideration and changes
in operating and post operating philosophy vis-a-vis environmentai con-
cerns.

COMMENT: A comment suggested that the definition of “‘corporate
reorganization not substantially affecting ownership’’ is unclear and over-
ly narrow. The definition encompasses only a single corporation which
merely changes its form and results in the same board of directors and
stockholders. This limit precludes “reincorporation’ within the proposed
definition.

RESPONSE: The Department agrees and has deleted the reference to
“only one corporation which merely changes its form and results in the
same board of directors and stockholders.”

COMMENT: A comment on N.J.A.C. 7:26B-1.3 concerning the defi-
nition of ‘‘corporate reorganization not substantially affecting own-
ership” suggested that the Department should address the merger or
subsidiaries into parents and the establishment of subsidiaries from parent
corporations where the ultimate control has not changed. Specifically,
based upon the Department’s position that a change in the ownership
of a parent is considered a trigger of the statute, the merger by a
subsidiary into a parent or the creation of a subsidiary out of a parent
should not be subject to the statute.

RESPONSE: The Department disagrees with the assertion that the
merger by a subsidiary into a parent or the creation of a subsidiary out
of a parent should not be subject to the Act. In both cases, a change
in actual ownership and control of the industrial establishment from that
existing prior to the transaction is likely. It is possible that in limited
circumstances these transactions would qualify as a corporate reorganiza-
tion not substantially affecting ownership. However, due to the infre-
quence of such an occurrence, a blanket exemption therefor is inap-
propriate. An applicability determination would be an appropriate mech-
anism to determine if the specific transaction were not subject to the Act.

COMMENT: A few comments requested the deletion of the definition
of “‘discharge™ because it has no meaning under ECRA and permitted
releases should be excluded from the definition of closing. The Act does
make use of the term, without defining it, in the definition of “‘negative
declaration.”

RESPONSE: A definition of “discharge” was included at N.J.A.C.
7:26B-1.3 to clarify the meaning of the term as used in the chapter. This
definition is almost identical to the definition provided in the Spill Com-
pensation and Control Act, N.J.S.A. 58:10-23.11 et seq., to promote
consistency between ECRA and that act.

COMMENT: A comment on the definition “dissolution of corporate
identity’’ at N.J.A.C. 7:26B-1.3 suggested that the definition is too narrow
since there are methods of corporate dissolution which do not affect
beneficial ownership or corporate assets.

RESPONSE: The definition of “dissolution of corporate identity™ has
been amended to take notice that the corporation may still exist as
necessary to wind up its affairs. The Act makes no distinction between
beneficial and legal ownership in including the term “‘dissolution of
corporate identity” in the definition of ‘“‘closing, terminating or trans-
ferring operations.”
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COMMENT: Several comments suggested that the definition of “dis-
solution of corporate identity” should be amended to state that when
the corporate dissolution does not affect the actual ownership or oper-
ations at an industrial establishment ECRA would not be triggered.

RESPONSE: The comment goes to the issue of applicability of corpor-
ate dissolution provided at N.J.A.C. 7:26B-1.5(b)6 and not the definition
of ““dissolution of corporate identity.”” When a dissolution of a corpor-
ation which directly or indirectly owns or operates an industrial establish-
ment occurs, there is a change in ownership or control of the industrial
establishment sufficient to subject the industrial establishment to the Act
and this chapter.

COMMENT: One comment suggested that the term “dissolution of
corporate identity”” should be defined as the filing of a certificate of
dissolution followed by a liquidation or distribution of the assets of the
corporation. ln addition, the comments suggested that the triggering
event for the submission of the Initial Notice should be the adoption by
the corporation of a plan of liquidation.

RESPONSE: The Department finds no support for further limiting the
definition as proposed. The Department agrees that a more precise trig-
gering event should be specified and has, therefore, expanded the
provisions at N.J.A.C. 7:26B-1.6(a)2 accordingly by reference to the
applicable State statute.

COMMENT: A comment suggested that the definition of “dissolu-
tion at N.J.A.C. 7:26B-].3 is inconsistent with N.J.S.A. 14A:12-9 which
specifically provides that a dissolved corporation shall continue its cor-
porate existence.

RESPONSE: The Department notes that N.J.S.A. 14A:12-9 provides
in relevant part that *‘[e]xcept as a court may otherwise direct, a dissolved
corporation shall continue its corporate existence but shall carry on no
business except for the purpose of winding up its affairs . . .”” and modifies
the definition of “dissolution”™ at N.J.A.C. 7:26B-1.3 accordingly.

COMMENT: One comment suggested that the definition of “*hazard-
ous substances’ should only encompass those elements and compounds
included in the various cited lists and not those compounds or mixtures
which themselves may include some amount (often a very small amount)
of a hazardous substance.

RESPONSE: The Department disagrees since such an interpretation
would allow dilution to render a listed hazardous substance as no longer
subject to ECRA and which may continue to cause a public health and
environmental concern if discharged or spilled. Provision is made for
exemption from the provisions of the Act and this chapter of certain
mixtures of hazardous substances as specified at N.J.A.C. 7:26B-10.1(b)1,
except as provided at N.J.A.C. 7:26B-1.10.

COMMENT: One comment suggested that the Department simply list
the specific laws which designate hazardous waste.

RESPONSE: As administrative rules have the full force and effect of
law, N.J.A.C. 7:26-8 is the specific law that designates hazardous wastes.

COMMENT: Comments suggested that the Department should
promulgate a comprehensive list of hazardous substances, or modify the
definition to only cite N.J.A.C. 7:1E since the other listings are in-
corporated in the list of Appendix A of N.J.A.C. 7:1E.

RESPONSE: A comprehensive list of hazardous substances has been
adopted at N.J.A.C. 7:1E. The definition of hazardous substances in this
chapter has been rewritten to be identical with that appearing at N.J.A.C.
7:1E except for the statutory exclusion of sewage and sewage sludge
provided at N.J.S.A. 13;1K-8d.

COMMENT: A comment on N.J.A.C. 7:26B-1.3 concerning the defi-
nition of an “industrial establishment” suggested that the definition only
cover portians of plants with ongoing operations. The comment noted
that since vacant land inherently has no SIC code it could be sold without
an ECRA trigger under this definition.

RESPONSE: The restriction of the area to be examined pursuant to
ECRA of only the portion of an industrial establishment with ongoing
operations is inappropriate. Past operations by the existing industrial
establishment or previous operations at the site may have resulted in the
contamination of now-vacant portions of the industrial establishment. If
the Department were to adopt the suggestion, these portions would not
be subject to examination and potentially-needed remediation under
ECRA. The purpose of ECRA is to ensure that the site of an industrial
establishment is not causing contamination of the environment. There-
fore, it is necessary to review the entire industrial establishment, not
merely those portions of the site with ongoing operations, for compliance
with ECRA.

COMMENT: Several comments on the definition of “‘industrial estab-
lishment” at N.J.A.C. 7:26B-1.3 suggested that the physical limits of the
industrial establishment needs to be defined more clearly in the definition.
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RESPONSE: The Department has modified the definition of “indus-
trial establishment” at N.J.A.C. 7:26B-1.3 to provide additional clari-
fication to the physical limits of an industrial establishment.

COMMENT: A comment suggested the exclusion of the phrase “and
determined in accordance with the procedures described in the SIC man-
ual” from the definition of industrial establishment because it appears
to encompass facilities such as auxiliaries which the Legislature did not
intend to inciude in ECRA.

RESPONSE: To insure that SIC numbers are established in a consis-
tent manner, the Department requires that SIC numbers be determined
in accordance with the SIC manual.

COMMENT: Inclusion of the term *‘any activity” in the definition of
industrial establishment is inappropriate and is so vague and apparently
overinclusive as to require that a separate analysis be conducted of each
element of an entity’s operations at a place of business.

RESPONSE: Based on its statutory interpretation of the 11 sections
of ECRA and reading each section in pari materia, the Department has
determined that the Legislature’s intent was to regulate not only geo-
graphical “places” but also those activities occuring at those “places”.

COMMENT: A comment on the definition of *‘industrial establish-
ment” at N.J.A.C. 7:26B-1.3 suggested that the SIC major group 48 be
excluded.

RESPONSE: All subgroups with SIC code 48 have been exempted. The
Department is authorized by the Act to exempt only individual subgroups
upon finding that the operations of the industrial establishment do not
pose a risk to public health, safety and the environment. Therefore, the
SIC major group number 48 will remain in the definition, although all
industrial establishments within that major group will be exempt from
ECRA. :

COMMENT: A comment suggested than an industrial establishment
should be defined as a contiguous parcel of land not divided by publicly
dedicated streets, easements, or bodies or water.

RESPONSE: Historically, many manufacturing facilities were built on
parcels separated by public streets. Many examples exist where an indus-
trial establishment is built on two parcels separated by a public thorough-
fare and connected by walkways and railroad tracks. It is clear from an
inspection of each site that it was one single industrial establishment.
Therefore, the entire facility is reviewed as a single industrial establish-
ment by the Department under ECRA. The Department will continue
to interpret the definition of industrial establishment as a place of business
or activity not necessarily limited by natural or artificial boundaries
having no relevance to the operations conducted thereon. The definition
has been supplemented to add clarity to the geographical extent of the
industrial establishment.

COMMENT: A comment requested that the word ‘“‘completed” be
deleted from the definition of ‘“‘Initial Notice”.

RESPONSE: The Department retains the proposed definition to clarify
and emphasize than an incomplete Initial Notice does not constitute an
adequate submission.

COMMENT: Several comments suggested that the definition of *“‘ma-
jority interest” should be defined to be 51 percent of the issued and
outstanding shares of the corporation entitled to vote on all matters
affecting the corporation. Some comments suggested that an attempt to
define majority interest as being the holders of 50 percent or less of the
issued and outstanding stock if they have control of the organization
through any of the three powers enumerated in the definition is unen-
forceable and would result in delays in determining majority interests.
A ‘“‘bright line”, S| percent test, would avoid this problem.

RESPONSE: The Department retains the proposed definition of ma-
jority interest in order to cover those situations where corporate control
is exercised by the holder or holders of less than 50 percent of the issued
and outstanding shares as may occur where the remaining shares are
widely dispersed. Changes in the identity of the holders of such control-
ling interests are sufficiently akin to an actual change in ownership that,
for the purposes of the Act and this chapter, they will be treated as a
change in ownership.

COMMENT: A comment suggested that the definition of majority
interest mixes the term shareholder and stockholder, which creates con-
fusion.

RESPONSE: Shareholder and stockholder are synonymous. The De-
partment does not believe that the use of both terms creates confusion
and, therefore, retains the use of both terms.

COMMENT: A comment suggested that the three criteria listed at
N.J.A.C. 7:26B-1.3 to define ““majority interest’” are irrelevant and con-
tradictory.

(CITE 19 N.J.R. 2439)
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RESPONSE: Criteria for defining the term “majority interest” are
needed to aid in the determination of when a change of ownership occurs
through the sale of stock of any corporation. In many circumstances, one,
two or more stockholders may sufficiently control the affairs of a corpor-
ation so that the transfer of their shares would constitute, for the purpose
of the Act and this chapter, a change in ownership. The Department
developed a workable definition for majority interest shareholders to
illuminate such control based upon the three criteria listed at N.J.A.C.
7:26B-1.3.

COMMENT: A comment suggested that there was no justification for
holding that holders of 50 percent or less of the stock can be holders
of the majority interest. In addition, a comment stated that ECRA’s
application to transfers of 50 percent or less of the shares will create
increasing confusion and concern and perhaps litigation about whether
transfers by small stockholders violated ECRA.

RESPONSE: The Department does not view the definition of “‘ma-
jority interest’ as confusing and lacking jusitification. Many corporations
are controlled by a few individuals who own less than 50 percent of the
outstanding stock. They manage the affairs of the corporation and, by
virtue of their control of the corporation through the management of the
corporation’s affairs, possess most of the attributes of ownership of the
industrial establishments held by the corporation. If the Department were
to develop a “‘bright line” test of greater than 50 percent, there would
be many transfers affecting ownership of industrial establishments that
would escape ECRA responsibility through a relatively arbitrary “50
percent rule”.

COMMENT: A comment suggested that the definition of “majority
interest” at N.J.A.C. 7:26B-1.3 be changed to a definition of controlling
interest and that this term be defined as “‘the shareholder or shareholders
holding sufficient voting power in issued and outstanding stock to have
the right and power to elect the majority of board of directors of the
corporation. Holders of 50 percent or more of the issued or outstanding
stock of the corporation shall be presumptively considered holders of
controlling interest unless they do not and cannot elect the majority of
the board of directors’.

RESPONSE: The term ‘“‘majority interest’ and its proposed definition
provides sufficient guidance to enable both the Department and the
regulated community to detect a change of stock ownership of an indus-
trial establishment.

COMMENT: One comment suggested that the definition of “merger”
not include the requirement that the surviving corporation retain its
name, because any entity can change its name for any number of reasons
having no effect on the financial or other status of the entity.

RESPONSE: The Department agrees and has modified the definition
accordingly.

COMMENT: A comment suggested that the definition of “merger”
should specifically exclude the absorption of a subsidiary by its parent
where there will not be a change in the owner or operator or use of the
industrial establishment.

RESPONSE: The Department retains the proposed definition because
in the example given there is a change in ownership or control of the
industrial establishment from that of corporate subsidiary to corporate
parent—two different legal entities.

COMMENT: A comment suggested that the definition of ‘‘negative
declaration” at N.J.A.C. 7:26B-1.3 improperly includes the requirement
for Departmental approval of hazardous substances and waste to remain
at the industrial establishment.

RESPONSE: The definition of ‘“‘negative declaration” at N.J.S.A.
13:1K-8g does not allow for any hazardous substances or waste to remain
at the site of the industrial establishment. The Department believes the
legislative intent would not be frustrated in allowing hazardous
substances and wastes to remain at the industrial establishment in limited
circumstances, that is, where the purchaser or transferee assumes own-
ership and liability for those hazardous substances and wastes (see
N.J.A.C. 7:26B-5.2(a)).

COMMENT: One comment stated that the requirement that a negative
declaration be an absolute statement as to the occurrence of discharges,
the occurrence of any cleanup, and the presence of hazardous substances
and wastes, without qualifiers, particularly with respect to property which
has a history of industrial operations or on which tenants may have
conducted industrial operations, is arbitrary, capricious, and an abuse
of discretion.

RESPONSE: Such a statement is required by the act at N.J.S.A.
13:1K-8g.

COMMENT: One comment stated that allowing the person submitting
the negative declaration to state his or her source of information, that
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is, the person relied upon for the required statement, should clearly be
provided for.

RESPONSE: Neither the definition of negative declaration provided
at N.JLA.C. 7:26B-1.3 nor the specific requirements for the negative
declaration provided at N.J.A.C. 7:26B-5.2 preclude the identification of
sources of information that were relied upon in support of the negative
declaration.

COMMENT: A comment suggested that the definition of “owner’” as
any person who “owns” is not very helpful.

RESPONSE: The definition of *“‘owner” is provided at N.J.A.C.
7:26B-1.3 to make it clear that the term applies to both the owner of
the “activity’’ and/or the “*place of business”. The definition negates the
assertion of an owner of real property at which is located an industrial
establishment that, as owner of real property, his primary SIC major
group number should be 65 (real estate) and, therefore, that the facility
is not an industrial establishment. The intent of ECRA was to require
compliance by owners of industrial establishments including those who
own the real property upon which an industrial establishment lies.

COMMENT: Comments were received to amend the definition of
“owner™ to specifically exclude a “public authority acquiring property
pursuant to the filing of an action in condemnation”.

RESPONSE: As set forth in the Act, the burden of compliance falls
upon the owner or operator. A public authority in a condemnation
proceeding is analogous to the buyer and, therefore, is not subject to
ECRA unless it voluntarily assumes such responsibilities. Therefore, the
requested change to the definition is not needed.

COMMENT: A comment was made requesting that landlords under
a 99-year lease be excluded from the definition of owner.

RESPONSE: The Department does not consider the landlord of prop-
erty subject to a 99-year lease as the owner of the demised premises. The
execution of a 99-year lease, however, is an applicable transaction, as
specified at N.J.A.C. 7:26B-1.5(b)18, subjecting the landlord to ECRA.

COMMENT: One comment suggested that the Department’s definition
of owner was overly broad because it includes the owners of land leased
to industrial establishments.

RESPONSE: Owners of industrial establishments are subject to the
requirements of ECRA. See, for example, N.J.S.A. 13:1K-9. Since the
definition of industrial establishment includes “any place of business”,
owners of property leased to others are subject to ECRA.

COMMENT: A comment on N.J.A.C. 7:26B-1.3 suggested that the
term “‘operator’” be defined as follows: *‘Operator means any person who
owns a controlling interest in the stock or assets of an industrial establish-
ment subject to the Act™.

RESPONSE: The suggested definition is unnecessary and is too limit-
ing in that an operator may have no ownership interest in the subject
industrial establishment.

COMMENT: A few comments suggested that the Department should
define the term “‘operator” since it is unclear whether the tenant has any
responsibility for ECRA compliance as it is not within the ordinary
meaning of ‘“‘owner or operator”.

RESPONSE: This term is not defined as the ordinary meaning of the
term is intended unless the context clearly indicates otherwise. A tenant
that is operating an industrial establishment is an “operator™ of that
industrial establishment and is, therefore, responsible for ECRA com-
pliance.

COMMENT: A comment suggested changing the definition of *“‘per-
son” in N.JLA.C. 7:26B-1.3 to include the State and any county, munici-
pality, district, public authority, public agency and any other political
subdivision or public body in the State.

RESPONSE: The definition of “‘person” at NJ.A.C. 7:26B-1.3 has
been amended to include governmental entities.

COMMENT: A person commented that the sale of assets not used in
the operation of the industrial establishment (for example, stock
portfolios and similar passive investments) should not trigger ECRA, that
is, that the term ‘‘sale or transfer of the controlling share of the assets”
at N.J.A.C. 7:26B-1.3 not include such assets.

RESPONSE: The assets not used in the operation of the industrial
establishment represent assets available for environmental remediation,
if necessary. Their sale or transfer may adversely affect the owner’s or
operator’s ability to finance necessary cleanups. Consequently, such sale
or transfer will continue to trigger compliance with the Act.

COMMENT: A comment suggested that the phrase “sale of the con-
trolling share of the assets’ be rephrased *‘sale or transfer of the majority
of the business assets not in the ordinary course of business’.

RESPONSE: The term “‘sale of the controlling share of the assets” is
used in the statutory definition of *‘closing, terminating or transferring
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operations” at N.J.S.A. 13:1K-8b. The term ‘‘sale or transfer of the
controlling share of the assets’” was defined in the proposal at N.J.A.C.
7:26B-1.3 for purposes of clarity.

COMMENT: Comments suggested that a *‘sale or transfer of the
controlling share of the assets’ as set forth at N.J.A.C. 7:26B-1.3 should
contain additional guidelines if it is to adequately place owners or oper-
ators on notice as to when a triggering event occurs. Specifically, the
period of time over which sale or transfer of five percent of the assets
constitutes a triggering event should be contained in the definition.

RESPONSE: Where a series of transactions occurs, the relevant time
period dates back from the present sale to the latter of (1) the beginning
of the current ownership or operation of the industrial establishment or
(2) December 31, 1983.

COMMENT: Comments suggested a change in the definition of “sale
or transfer of the controlling share of the assets” at N.J.A.C. 7:26B-1.3
to exclude *‘the transfer of assets requiring board of directors or share-
holder approval™.

RESPONSE: The reference to the board of directors or shareholder
approval has been deleted.

COMMENT: A comment suggested that the definition of *‘sale or
transfer of a controlling share of the assets™ is overly broad and vague.
The commenter was concerned with the Department’s ability to measure
“more than 50 percent of assets.”

REPONSE: This determination will be made on a case-by-case basis
by reviewing all pertinent data, particularly financial data regarding assets
before and after the series of transactions involved in the short or long
term transfer of assets and their relative importance to the overall assets
of the owner or operator of the industrial establishment.

COMMENT: A comment suggested that the Department should
eliminate from the proposed rules the definition of “sale or transfer of
the controlling share of the assets.” N.J. A.C. 7:26B-1.5(b)3 should be
deleted since the limited number of cases in which New Jersey assets will
not suffice to fund remediation of a contaminated site by no means
justifies the remarkable restriction on the alienation of personal property
and out of state of property which the proposed rules would do.

RESPONSE: The Act, at N.J.S.A. 7:13:1K-8b, includes the “sale of
the controlling share of the assets” as an example of a ‘‘change in
ownership” which, in turn implicates the provisions of N.J.S.A. 13:1K-%b
requiring compliance with the Act and this chapter. Therefore, it is
necessary to retain the revision on applicability at N.J.A.C. 7:26B-1.3.

COMMENT: A comment recommended that the definition of “SIC”
and/or “SIC manual” at NJ.A.C. 7:26B-1.3 expressly exclude any use
of the auxiliary establishment rule,

RESPONSE: The legislative intent was for the Department not to
develop SIC numbers for industrial establishments but, rather to impose
the requirements of the Act only to those facilities falling within the
specified SIC major group numbers in accordance with the SIC manual.
The SIC manual clearly states that auxiliary establishments have the same
SIC number as the establishments they serve. Therefore, if an owner or
operator is closing, terminating or transferring operations at an auxiliary
research and development laboratory, if the SIC manual defines the
research and development laboratory as having a subject SIC number
because it is auxiliary to a subject activity, and the Jaboratory is involved
with hazardous substances and wastes, the laboratory would be an indus-
trial establishment for the purposes of the Act. To exclude such aux-
iliaries, would place the Department in the position of determining SIC
numbers for industrial establishments. If the legislative intent was for the
Department to determine SIC numbers, the Act would have so provided.

7:26B-1.4

COMMENT: The suggestion at N.J.A.C. 7:26B-1.4 that where a court
of competent jurisdiction rules a provision or application of the rule to
be unconstitutional or invalid such provision would remain applicable
against similarly-situated persons is arbitrary and unreasonable.

RESPONSE: Where there is a judicial determination that a particular
provision is invalid or unconstitutional on its face, such determination
shall apply only to that provision and shall apply to all parties or factual
situations covered by that provision. However, where there is a judicial
determination that a particular provision is invalid or unconstitutional
only in a particular factual context or only as applied to a particular
person, no other provision or other party will be affected by such de-
termination.

7:26B-1.5

COMMENT: Several general comments expressed concern that the
Department was including classes of transactions in the proposed rule
which were not specifically listed in the Act.
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RESPONSE: N.J.S.A. 13:1K-8b defines “‘closing, terminating or trans-
ferring operations” to include *“‘any other transaction or proceeding
through which an industrial establishment . . . undergoes change in own-
ership ... including but not limited to” (emphasis added) five or six
specific occurrences. The list is noninclusive. The Legislative intent was
to allow the Department to develop this list based upon its expertise and
experience pursuant to the Administrative Procedure Act, N.J.S.A.
52:14B-1 et seq., in accordance with the provision at N.J.S.A. [3:1K-10a
authorizing the Department to adopt provisions necessary to implement
the Act.

COMMENT: Several comments suggested deletion of the phrase “but
is not limited to™ from the introduction to the list of ECRA-applicable
events of NJ.A.C. 7:.26B-1.5(b).

RESPONSE: The Department includes the phrase “‘but is not limited
to” in order to encompass other transactions of a similar nature to those
listed, that are identical to those listed, but that should be treated in a
similar manner in order to preclude ECRA avoidance upon technical
distinctions bearing no relationship to environmental concerns properly
within the ambit of the Act.

COMMENT: One comment stated that the statute does not authorize
blanket coverage of sales of stock. The extension of the concept to any
sale of stock and to direct or indirect ownership is unauthorized.

RESPONSE: The sale of stock from one or more persons to others
can result in a change of ownership of the industrial establishment. The
Act covers all changes of ownership. The changes enumerated after the
phrase “including but not limited™ are clearly not intended to be an
exclusive list.

COMMENT: Numerous comments were received requesting thal a sale
of the controlling share of the assets be exempt from ECRA where neither
beneficial ownership nor use of the industrial establishment is changed
as result of the transaction.

RESPONSE: N.J.S.A. 13:1K-8b provides that a “‘closing, terminating,
or transferring operations’ occurs when there is a “‘sale of the controlling
share of the assets.” The Act makes no provision for exempting this type
of transaction where there is a change in the legal interest but no change
in the beneficial interest or use of the i