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INTERESTED PERSONS

Interested persons may submit, in writing, information or arguments concerning any of the rule proposals in this issue until November 1, 1989.
Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.
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Jersey Administrative Code.
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PROPOSALS

i AGRICULTURE

RULE PROPQGSALS

ADMINISTRATIVE LAW
(a)

OFFICE OF ADMINISTRATIVE LAW

Notice of Public Hearing
Special Education Program
Representation by Non-lawyers

Proposed Repeal and New Rules: N.J.A.C. 1:6A
Proposed Amendment: N.J.A.C. 1:1-5.4

Take notice that the Office of Administrative Law will conduct public
hearings on the proposed repeal and new rules NJ.A.C. 1:6A and the
proposed amendment to N.J.A.C. 1:1-54 (PRN 1989-443) regarding
special education hearings. The proposal notice appeared in the New
Jersey Register on September 5, 1989 at 21 N.J.R. 2693(a).

Two public hearings will be held, as follows:

Wednesday, October 18, 1989 at 7:00 P.M.
Office of Administrative Law
Quakerbridge Plaza

Building 9

Trenton, New Jersey

Friday, October 20, 1989 at 1:00 P.M.
Office of Administrative Law

185 Washington St.

Newark, New Jersey

A representative of the OAL will be present at the public hearings to
explain the basis for the proposal and will answer questions.

Interested persons are invited to attend the public hearings and may
present oral comments. For more information, call (609) 588-6500.

AGRICULTURE
(b)

DIVISION OF PLANT INDUSTRY

Diseases of Bees
Registration and Transportation of Bees

Proposed Readoption with Amendments: N.J.A.C.
2:24

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:6-1 et seq., specifically 4:6-20.

Proposal Number: PRN 1989-510.

Submit comments by November 1, 1989 to:
William W. Metterhouse, Director
Division of Plant Industry
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625
Telephone: (609) 292-5441

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66, N.J.A.C. 2:24 expires on February
11, 1990. After considerable review, the Department has determined the
rules are reasonable, necessary and proper for the purposes for which
the rules were promulgated. The rules have been prepared from infor-
mation supplied by the United States Department of Agriculture and
from a file maintained by the New Jersey Department of Agriculture,
Division of Plant Industry, concerning the European Honeybee (Apis
Mellifera). The European Honeybee, in addition to providing marketable
agricultural products of honey and wakx, is of great value in pollinating
New Jersey agricultural products and multiplying yields for the growers.
At present, the culture of the European Honeybee is threatened by in-
vasion of the Africanized Honeybee (Apis Mellifera Scutellata), Tracheal
and Varroa mites. These mites, already in a number of states, are trans-
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mitted and debilitating and kill honeybee colonies. Chemical treatments
are now approved which can control the Varroa and Tracheal mites.
However, registration of bee yards which would identify the specific
location of such yards would facilitate the eradication and/or control of
bee diseases, mites and Africanized honeybees.

In order to continue the culture of the European Honeybee, and to
eradicate or control the spread of the Africanized Honeybee, it is essential
that practices be established for the good management practices of the
European Honeybee.

The State Department of Agriculture’s rule for farm apiaries has been
adopted subsequently by the State Agricultural Development Committee
as an acceptable agricultural management practice. This practice is avail-
able from the Division of Plant Industry and the State Agricultural
Development Committee.

However, over the past year it has become clear one set of criteria for
non-farm apiaries has become unwieldy and the Department feels the
definition should be deleted.

Social Impact

The State Board of Agriculture adopted N.J.A.C. 2:22-3.1, which de-
clares the Africanized Honeybee an injurious insect and prohibits its
keeping or transport into the State of New Jersey. To implement this
rule, it has become necessary to regulate shipment of bees into New Jersey
to prevent spread of these problems.

The proposed amendments to N.J.A.C. 2:24-2 provide for apiary regis-
tration and good management practices which will enable the New Jersey
Department of Agriculture to locate all bee yards and control the spread
of the Africanized Honeybee, mites and diseases, as well as protect the
public from the Africanized Honeybee.

It is also expected that a greater public awareness of bees will develop
with the real or expected presence of the Africanized Honeybee in New
Jersey, a densely populated state; this makes adoption of the rules to
eradicate and/or control this injurious insect important to all of New
Jersey agriculture. Local or Statewide attempts to eliminate apiculture
as a means (o assuage such fears are a distinct possibility, with adverse
impacts to all agriculturalists in New Jersey.

Economic Impact

Pollination is necessary to fertilize the fruit of plants. Honeybees facili-
tate the fertilization process. Bees increase pollination, facilitating im-
proved yields, therefore, producing an adequate yield of crops and season-
al vegetables. There are approximately 60,000 colonies of honeybees used
for pollination in New Jersey for apples, raspberries, strawberries, blue-
berries, cranberries, watermelons, cantalopes, pumpkins, cucumbers and
other crops. While other insects pollinate crops, they are not as efficient,
nor can they be transported to the target location at the proper time,
nor do they produce usable products in themselves.

Loss of European Honeybees, as a result of Africanized Honeybees
destroying and supplanting their colonies, as well as by Tracheal and
Varroa mite infestation and disease, will seriously disrupt pollination of
New Jersey agricultural products and result in lower yields to the growers.

Regulatory Flexibility Analysis

All beekeepers in New Jersey qualify as small businesses and most, if
not all, migratory beekeepers entering into New Jersey do also. Most
farmers who use pollinating services are also small businesses. However,
the rules do not impose any reporting or recordkeeping requirements on
small businesses. They do, however, impose compliance requirements and
levels of performance which will impact upon small businesses. The rules
are, for the most part, recognized as such by most beekeepers and
beekeeping associations.

All beekeepers, both commercial and hobbyists, in New Jersey are
subject to the right of inspection and must inform the N.J. Department
of Agriculture of the numbers and locations of their bees, by law, and
are visited periodically by inspectors. Registration will provide for an
accurate accounting of all bee yards and enable the N.J. Department of
Agriculture to do its work in a more efficient manner and to minimize
the costs of compliance by time spent in tracking down bee colonies and
owners. This should also relieve new beekeepers and established
beekeepers from spending time accounting for hives. No fees are imposed
for registration and it is felt that the costs of mailing will more than be
offset by minimizing the time and effort spent by the beekeeper and the
Department in tracking bees.

(CITE 21 N.LR. 3045)
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AGRICULTURE

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 2:24.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

SUBCHAPTER 2. REGISTRATION OF APIARIES

2:24-2.1 Registration requirements

(a) All bee yards in New Jersey where bees are over-wintered must
be registered annually with the New Jersey Department of Agricul-
ture.

(b) [(Reserved)] All registered bee yards shall comply with appli-
cable orders, laws and rules.

(c) The Department of Agriculture shall supply the registrant with
any and all appropriate orders, laws and rules.

2:24-2.2 [Apiary criteria] (Reserved)

[(a) Apiaries not on commercial farms shall be permitted if they
meet the following criteria:

1. All colonies shall be kept in movable frame hives in accordance
with N.J.S.A. 4:6-10.

2. There is adequate fresh water available of at least one gallon
per hive per day during brood rearing at apiary site.

3. Nocolony shall be placed closer than ten feet from an adjoining
property line, unless it is placed behind a six-foot high solid fence
or hedge paraliel to the adjoining property line extending ten feet
beyond any colony: and

4. No colony shall be located within 25 feet of a public sidewalk,
alley, street or road.

(b) Apiaries on commercial farms, as defined in N.J.S.A. 4:1C-1
et seq., are permitted under an accepted management practice of the
State Agriculture Development Committee, as follows:

1. All permanent registered yards shall be at least 75 feet from a
public road;

2. All permanent registered yards shall be one-half mile from any
housing development;

3. There shall be a source of water within one-half mile of a
permanent yard: and

4. All bee equipment shall be maintained in good condition; and

5. Acceptable bee management as defined by the New Jersey
Beekeepers Association and/or the Eastern Apiculture Society of
America shall be employed.]

COMMUNITY AFFAIRS
(a)

LOCAL FINANCE BOARD
Local Authorities
Proposed Readoption: N.J.A.C. 5:31

Authorized By: Local Finance Board, Harry L. Mansmann,
Executive Secretary.

Authority: N.J.S.A. 40A:5A-26.

Proposal Number: PRN 1989-507.

Submit comments by November 1, 1989 to:
Harry L. Mansmann, Executive Secretary
Local Finance Board
Department of Community Affairs
CN 803
Trenton, NJ 08625-0803

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), the Local Authority rules,
N.J.A.C. 5:31, are scheduled to expire on December 1, 1989. The Local
Finance Board has reviewed these rules and finds that they continue to
be necessary for the regulation of local authority budgets, accounting and
financial reporting procedures and practices.

Under the rules, the Director, Division of Local Government Services,
reviews and approves all local authority budgets. The rules also regulate

(CITE 21 N.J.R. 3046)

PROPOSALS

budget preparation, capital budget and capital programs, introduction,
adoption, later approval and adoption and amendment by local
authorities, as well as providing for a temporary budget.

Additionally, the rules encompass legal depositories, payments from
authority monies, required check signatures, surety bonds, accounting
principles and policies, annual audit, audit by Director, audit standards,
auditors confidential report, the audit report and the annual financial
report.

This system, which has been in place since 1985, has provided continued
oversight of authority financial practices and enhanced the fiscal integrity
of these independent agencies. N.J.S.A. 40A:5A-10 and 15 authorize the
Local Finance Board to adopt and maintain rules. Readoption is neces-
sary to insure the continued financial oversight of these agencies in the
public interest.

Social Impact
Failure to readopt these rules would have an adverse social impact since
it would eliminate the system of regulating authority budgets, the system
of budgetary and accounting controls that enforces and protects the fiscal
integrity of the local authorities and the local units who create, join or
contract with them, and the budgetary and fiscal practice controls that
safeguard public funds.

Economic Impact
Continuing the existing rules will add no additional costs to local
authorities, as complying with the existing rules is an administrative cost
element at present. As fiscal integrity and credibility is important to the
investment community, failure to continue the rules could negatively
affect local authority credit worthiness and add to local authority financ-
ing costs.

Regulatory Flexibility Statement
These rules affect government agencies. They do not affect small busi-
nesses. Therefore, a regulatory flexibility analysis is not required.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 5:31.

(b)
DIVISION OF LOCAL GOVERNMENT SERVICES

Urbanaid Program
State Aid for Planning Local Effectiveness Program

Proposed Repeals: N.J.A.C. 5:33 and 5:35

Authorized By: Anthony M. Villane, Jr., D.D.S., Commissioner,
Department of Community Affairs.

Authority: N.J.S.A. 52:27D-3 and 52:27D-56.

Proposal Number: PRN 1989-498.

Submit comments by November 1, 1989 to:
Barry Skokowski, Sr., Director
Division of Local Government Services
Department of Community Affairs
CN 803
Trenton, NJ 08625

The agency proposal follows:

Summary

N.J.A.C. 5:33, the rules for the Urbanaid Program, and N.J.A.C. 5:35,
the rules for the State Aid for Planning Local Effectiveness Program, are
proposed for repeal. Neither program is any longer in existence. The rules
therefore serve no current purpose and, in the Department's judgment,
are most appropriately repealed.

The Urbanaid Program, the rules for which are proposed to be re-
pealed, was established pursuant to P.L. 1969, ¢.75. It is not to be
confused with the State Aid to Municipalities Program established by P.L.
1978, ¢.14. The latter program is still in existence.

Secial Impact
The repeal of these chapters of rules will have no social impact since
the programs for which they were adopted no longer exist.

Economic Impact
The repeal of these chapters will have no economic impact for the same
reason that they will have no social impact.

NEW JERSEY REGISTER, MONDAY, OCTOBER 2, 1989
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Regulatory Flexibility Statement
The repeal of these chapters will have no effect on small businesses
due to the programs’ non-existence.

Full text of the rules proposed for repeal may be found in the New
Jersey Administrative Code at N.J.A.C. 5:33 and 5:35.

HUMAN SERVICES
(a)

DIVISION OF MEDICAL ASSISTANCE AND HEALTH
SERVICES

Pharmaceutical Assistance to the Aged and
Disabled Manual
Income Standards; Capital Gain

Proposed Amendments: N.J.A.C. 10:69A-1.2 and 6.2

Authorized By: Margaret E.L. Howard, Acting Commissioner,
Department of Human Services.

Authority: N.J.S.A. 30:4D-20, 21, 24; P.1L.1989, c.16, effective
February 1, 1989.

Proposal Number: PRN 1989-496.

Submit comments by November 1, 1989 to:
Henry W. Hardy, Esq.
Administrative Practice Officer
Division of Medical Assistance and Health Services
CN-712
Trenton, NJ 08625

The agency proposal follows:

Summary

The following proposed amendments are based upon a recent amend-
ment to the legislation establishing the Pharmaceutical Assistance to the
Aged and Disabled (PAAD) Program, N.J.S.A. 30:4D-21 (P.L. 1989, c.
16, effective February 1, 1989).

The law excludes the income from the sale of a principal residence to
the extent that it is excluded from the New Jersey Gross Income Tax
pursuant to N.J.S.A. 54A:6-9. This amendment will enable PAAD appli-
cants and/or beneficiaries to exclude a capital gain up to $125,000 from
the sale of a principal residence from their income when they apply for/or
receive PAAD.

The purpose of the amendment is to exclude from annual income the
one-time capital gain from the sale of a home to enable senior citizens
and disabled persons to receive PAAD benefits continuously.

The purpose of these proposed amendments is to incorporate the
statutory requirement in regulatory format.

However, if the PAAD applicant/beneficiary places the proceeds from
the sale of his or her principal residence in an interest bearing account,
such as a savings account, then any income derived from this account
shall be considered as income in determining eligibility in accordance with
the usual procedures.

Social Impact

The proposed amendments impact generally on all PAAD applicants
and/or beneficiaries. They will impact specifically on those persons who
sell their principal residence, because their eligibility will be determined
in accordance with the new standard.

The amendments will have virtually no impact on pharmaceutical
providers, who will continue to fill prescriptions for PAAD eligible indi-
viduals.

Economic Impact
The estimated budgetary impact of this legislation is approximately
$564,260 annually. The PAAD program is completely State-funded.
The Division will utilize existing administrative staff to administer this
new eligibility provision.
PAAD beneficiaries are required by law to pay a $2.00 co-payment.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required. The persons affected
by these amendments are not small businesses, as defined in the New
Jersey Administrative Procedure Act, N.J.S.A. 52:14B-16 et seq. The
persons affected are individual applicants and/or beneficiaries of PAAD.
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The program is administered by the Division of Medical Assistance and
Health Services, which is a governmental agency.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated by bracket [thus]):

10:69A-1.2 Legal authority
(a) The New Jersey Program of Pharmaceutical Assistance to the
Aged and Disabled (PAAD) was established by Chapter 194, Laws
of 1975, as amended by:
Chapter 194, Laws of 1975, effective August 21, 1975. Amended
by Chapter 312, Laws of 1975, effective February 19, 1976;

. Chapter 268, Laws of 1977 effective January I, 1978 [and]
. Chapter 171, Laws of 1978, effective December 22, 1978; [and]
. Chapter 27, Laws of 1979, effective March 1, 1979; [and]

. Chapter 499, Laws of 1981, effective March |, 1982; [and]
. Chapter 209, Laws of 1985, effective August 1, 1985; [and]
. Chapter 221, Laws of 1987, effective July 29, 1987 and retro-
active to December 31, 1986 [.]; and

8. Chapter 16, Laws of 1989, effective February 1, 1989.

(b) (No change.)

10:69A-6.2 Income standards

(a)-(b) (No change.)

(c) All income, from whatever source derived, is considered in
determining eligibility for the purposes of PAAD. Jointly owned
income sources will be allocated according to degree of ownership.

1. (No change.)

2. Sources of income which are excluded in considering eligibility
for PAAD are as follows:

i. Benefit amounts received under the New Jersey State Lifeline
Credit Program/Tenants Lifeline Assistance Program;

ii. Benefits received under the New Jersey State Homestead Re-
bates:

iti. Proceeds from spouse’s life insurance[.]; and

iv. The one-time capital gain up to $125,000 from the sale of a
principal residence for individuals age fifty-five or older which is ex-
cluded from the State gross income tax pursvant to N.J.S.A. 54A:6-9.

(d)-(i) (No change.)

e AN O

(b)
DIVISION OF YOUTH AND FAMILY SERVICES
Adoptions

Proposed New Rules: N.J.A.C. 10:121

Authorized By: Drew Altman, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 30:4C-45 through 49, 30:4C-31 and P.L.
96-272.

Proposal Number: PRN 1989-387.

Submit comments by November 1, 1989 to:
Kathryn A. Clark, Esq.
Administrative Practice Officer
Division of Youth and Family Services
CN 717
1 South Montgomery Street
Trenton, New Jersey 08625

The agency proposal follows:

Summary

N.J.A.C. 10:121 expired by action of Executive Order No. 66(1978)
on March 13, 1989. First adopted prior to September 1, 1969, these rules
have been amended over the years, most significantly in 1986, when the
Division of Youth and Family Services (Division) updated N.J.A.C.
10:121-2 to implement amendments to the New Jersey Subsidized Adop-
tion Law (N.J.S.A, 30:40C-45 et seq.).

The Division now proposes N.J.A.C. 10:121 as new rules, containing
provisions that are material changes from the former text of the expired
rules as they appear in the New Jersey Administrative Code.

The proposed new rule at N.J.A.C. 10:121-1.1, Approval of Agencies,
reflect existing practice of the Division of Youth and Family Services in

(CITE 21 N.J.R. 3047)



HUMAN SERVICES

that they require the out-of-State adoption agencies with which they deal
to meet minimum basic standards of practice, and also to retain responsi-
bility for any child placed in New Jersey until the adoption is finalized
or the child is removed from this State.

Approval of an out-of-State agency under these rules permits that
agency to place a child for adoption in New Jersey through the coopera-
tive services of an agency licensed under the laws of this State to practice
in New Jersey. It also permits such out-of-State agency to consent to the
adoption in a New Jersey court. Such approval does not empower the
out-of-State agency to provide direct adoption services in New Jersey.

The New Jersey Subsidized Adoption Law became effective on June
13, 1973. The purpose of the law is to encourage the adoption of hard
to place children, who might otherwise remain within the foster care
system. The subsidy program offers a number of benefits to families
adopting eligible children. These include a2 monthly maintenance pay-
ment, medical coverage for the child through the Medicaid program,
payment of legal fees to finalize the adoption and the provision of agreed
upon special services needed by the child. Since the program'’s inception,
benefits have been paid to over 4,000 families who have adopted hard
to place children. On January 17, 1984, Governor Thomas H. Kean
signed into law amendments to the Subsidy statute which liberalized the
program. N.J.A.C. 10:121-2.1 is proposed to implement the statutory
changes.

The Division of Youth and Family Services proposes to adopt the
subsidy rule, N.J.A.C. 10:121-2.1, with three changes compared to the
expired rule. These changes are based on current adoption practice.

The first change is in the definitions of **hard-to-place child.” Due to
the difficulty of finding homes for children of certain ethnic backgrounds,
the age at which certain children become “*hard-to-place™ is dropped from
five to two.

Another definition of “*hard-to-place child™ is changed from the expired
rule, based on the different availability of adoptive homes for children
of different ethnic backgrounds. When a child has been living in a foster
home for at least 12 months, he or she is considered hard-to-place only
when over the age of five. However, a child under five being adopted
by foster parents may be considered hard-to-place, and therefore eligible
to receive subsidy, if he/she is a member of an ethnic group for whom
adoption homes are not readily available.

Children who are not hard-to-place, based on the definitions, are not
eligible for adoption subsidy.

The Division proposes to begin adoption subsidy payments for eligible
children placed by private adoption agencies when the Division receives
the application for adoption subsidy. The expired rule required that
payment not begin until the order of adoption is signed by the court.

The final change ensures that subsidy payments can be continued to
a child’s legal caretaker if the adoptive parent(s) dies.

The Division plans to permit N.J.A.C. 10:121-4.1 to remain expired
because it does not provide authority to regulate the release of criminal
history record information, which is authorized in N.J.S.A. 30:4C-26.8.

In summary, N.J.A.C. 10:121-1 sets criteria under which out-of-State
adoption agencies may place children for adoption with a family living
in New Jersey. N.J.A.C. 10:121-2 defines the conditions under which an
adoption subsidy may be paid to the adoptive family for a hard-to-place
child. N.JLA.C. 10:121-3 contains the adoption complaint investigation
fee schedules. N.J.A.C. 10:12]1-4 deals with release of criminal history
record information in cases of suspected child abuse or neglect. N.J.A.C.
10:121-5 gives the availability of medical information forms.

Due to the need for extensive staff review, which could not be com-
pleted by the expiration date of March 13, 1989, the Department is
proposing new rules.

Social Impact

The proposed new rules will protect adoptive children placed into New
Jersey from being placed in inappropriate situations and/or ones in which
no person or organization has clear legal responsibility for his or her care
and maintenance.

The Division's primary goal for all children who cannot return to their
biological parents due to the inability of these people to properly parent
them is to secure permanent families for them. Most frequently this is
accomplished through adoption. The adoption subsidy program assists
in achieving this desirable goal by providing financial and medical as-
sistance to children who would be unlikely to achieve adoption without
such help. During calendar year 1988, 560 children were placed for
adoption with subsidy.

These proposed rules contain revisions in the definition of ‘‘hard-to-
place child”. The impact of the changes to the definition is to provide
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subsidy payments more equitably, based on the differing availability of
homes for children of various ethnic backgrounds. The Division is in-
creasing its resources for black children, for whom families are most
needed, with the intent of encouraging the development of new adoptive
homes.

Likewise, the Division is encouraging private adoption agencies to
develop homes and place hard-to-place children by offering subsidy pay-
ments earlier in the adoption process.

The purpose of clarifying that subsidy payments are transferred upon
an adoptive parent’s death is to ensure that the Division's commitment
to the financial support of a hard-to-place child shall continue in a legal
and timely manner.

Economic Impact

No economic impact is anticipated from N.J.A.C. 10:121, as financial
responsibility remains with the out-of-State agency and there currently
is an office within the Department of Human Services, Division of Youth
and Family Services, which administers this and other activities involved
in placement of dependent children across state lines.

The adoption subsidy program results in a cost savings to the Division.
Although payments to adoptive parents through subsidy continue in the
same amount as the payments that were made for the child while in foster
care, administrative costs of supervising the child are ended once the
adoption is finalized.

The economic impact of the changes to the definition of **hard-to-place
child” can not be calculated in advance. Lowering the age at which certain
children may be considered hard-to-place may encourage their adoption,
thus bringing subsidy payments to selected adoption homes, who
previously would have received nothing. The Division’s overall budget
will not be affected, as the Division pays the same amount per child
whether for adoption subsidy or foster care board rate.

Foster families adopting children who are not handicapped or part of
a sibling group will no longer receive a subsidy unless the child is over
five or a member of an ethnic group for whom adoptive homes are not
readily available and the child has been in the home at least twelve
months. If the child is adopted anyway by the foster family or a selected
family, the Division will save money.

The economic impact of paying a subsidy earlier for children whose
adoption is handled through a private adoption agency will add some
costs to the Division’s budget. This money will be well-spent, as such
payment conforms to the goals and objectives of the Division.

There is no economic impact resulting from the continuation of subsidy
payments upon the death of an adoptive parent. The Division makes a
commitment to pay a subsidy until the child’s 18th birthday. This change
merely clarifies procedures for payment to include the circumstance of
the death of the adoptive parent.

Regulatory Flexibility Analysis

Adoption subsidy is available to the hard-to-place child under the care
of New Jersey private agencies certified to practice adoption pursuant
to State adoption law. (N.J.S.A. 9:3-37 et seq.). In order to be certified
by the Division’s Bureau of Licensing, these agencies must meet the
requirements for certification as contained in NJ.A.C. 10:121A. There
are currently 20 such agencies located in New Jersey.

No additional compliance requirements are imposed on these agencies
through the adoption subsidy program. The private agency must, how-
ever, process the necessary paperwork with the adoptive parents who will
receive an adoption subsidy for the private agency child. The forms
required by the Division include the Application for Subsidized Adoption
Payments, (DYFS 14-182), Determination of Eligibility for Subsidy
(14-183) and the Agreement Between the New Jersey Division of Youth
and Family Services and the Adoptive Parents Regarding Subsidy Pay-
ments (DYFS 14-184).

The adoption subsidy program, and, specifically, the proposed revision
to begin subsidy payments to private agency families at the time of
placement of the child rather than at the finalization of the adoption,
does not result in any adverse economic impact on the private sector.
In fact, it impacts on the agencies positively by having the Division
assume some of the costs for servicing the hard-to-place child which are
now being covered by those agencies.

Full text of the expired rules proposed as new may be found in
the New Jersey Administrative Code at N.J.A.C. 10:121.

Full text of the amendments to the expired rules proposed as new
follows (additions indicated in boldface thus; deletions shown in
brackets [thus])).
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CHAPTER (21
ADOPTIONS

SUBCHAPTER I. APPROVAL OF AGENCIES DESIRING TO
PLACE CHILDREN IN NEW JERSEY

10:121-1.1 Approval of agencies

(a) [The following rules and regulations] This section shall apply
to agencies, public or private, whose principal offices are not located
within the State of New Jersey, which do not otherwise maintain an
adequately staffed office within the State of New Jersey and which
do not provide direct adoption services in New Jersey but do on
occasion place children for adoption with families living in or moving
to New Jersey. [Such agencies, whenever] Whenever the contemplated
adoption may not or cannot be completed in their own state, approval
under this section will permit the agency to consent to an adoption in
a New Jersey court. An agency must, before placing a child for
adoption with a family living in New Jersey:

1. Be a non-profit or governmental agency and be licensed, certified
or otherwise approved in its own state to place children for adoption
under procedures and standards established in that state, which
procedures and standards shall be consistent with those of the State
of New Jersey with respect to services provided to birth parents and
termination of parental rights; [and]

2. Enlist the cooperation of a duly certified New Jersey adoption
agency [which] te provide[s] all direct adoption services in New
Jersey [for the purpose of providing] including home evaluation, con-
currence with the proposed placement and proper supervision of the
adoption placement until the final decree of adoption is entered by
a court of competent jurisdiction or until some alternate plan is made
for the child; and

3. Provide the New Jersey Department of [Institutions and Agen-
cies] Human Services, Division of Youth and Family Services, with a
written statement certifying that (a)l and 2 above have been complied
with and, further, that [it will continue to assume] interstate place-
ment requirements of both states will be followed, including continued
responsibility for the child until an adoption is finalized, the child is
[adopted] removed from the State of New Jersey or some other plan
approved by the Department of Human Services, Division of Youth and
Family Services, is made.

SUBCHAPTER 2. ADOPTION SUBSIDY

10:121-2.1 Definitions
For the purposes of this subchapter, the following definitions shall

apply.

*“Hard-to-place child”” means any child who the State of New
Jersey has the legal right to place for adoption but who is reasonably
expected not to be placed for adoption due to the lack of a prospec-
tive adoptive home for any of the following reasons:

1.-6. (No change.)

7. The child is over [five] two years of age and a member of an
ethnic group for whom adoptive homes are not readily available.
Information regarding availability of homes may be obtained from
the Adoption Service Unit of the Division[.];

8. (No change.)

9. The child is over five years of age and has been living with foster
parents for at least 12 months and adoption by the foster parents
[would be] is the most appropriate plan for the child. A child under
five may be deemed hard-to-place and qualify for subsidy under this
subsection if he or she is a member of an ethnic group for whom adoptive
homes are not readily available.

10:121-2.2 Payments for the care and maintenance of a hard-to-
place child (adoption subsidy)

(a)-(c) (No change.)

(d) Payments shall be made on behalf of a child placed for adop-
tion by the Division except that whenever a child who would other-
wise be eligible for subsidy payments is in the care of any approved
New Jersey adoption agency other than the Division pursuant to
[P.L. 1977, ¢.367 (] N.J.S.A. 9:3-37 et seq.[)] that child shall, upon
application by the agency and satisfaction of the regular requirements
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of the adoption subsidy program, be approved for participation in
the adoption subsidy program. Subsidy payments for children in
private agency adoptions [do not] shall begin [until the order of
adoption is signed by the court] when the Division receives the appli-
cation for adoption subsidy from the private agency. [The private
agency placing the child for adoption must bear the cost of any pre-
adoptive maintenance while the child is still in their legal custody.]
A determination as to the child’s eligibility to receive subsidy may
be made by the Division. However, such determination must be made
prior to the child’s adoptive placement, in order to assist the prospec-
tive adoptive parents in making a decision as to their ability to accept
the child into their home. The Division is responsible for monitoring
the adoption subsidy to the private agency. The Division may ap-
prove adoption subsidy payments for a child without legal transfer
of care or custody of the child to the Division.

(e)-(f) (No change.)

(g) The written agreement covering subsidy payments shall remain
in effect regardless of adoptive parent(s) income until the child’s 18th
birthday, provided that the adoptive parents remain legally respon-
sible for the support of the child and the child continues to receive
support from such parents. On an annual basis the Division will
determine that the adoptive parents continue to be legally responsible
for the support of the child and that the child continues to receive
support from the adoptive parents or the subsidy payments will be
terminated. In the event of the death of the adoptive parent(s), subsidy
payments shall be transferred to the new caretaker when the caretaker
demonstrates legal responsibility for the child as a result of being named
guardian in the adoptive parent’s will or having obtained a custody order
through the courts.

(h)-(l) (No change.)

10:121-2.3 [Variations] Exceptions

(a) The requirements and standards prescribed in this subchapter
may be subject to exceptions such as those provided in (b) below in
specific cases where the Division determines that strict compliance
would result in undue hardship or jeopardize the health, safety and
welfare of the prospective adoptive parent or child, or the public
generally, except that no exception to these [regulations] rules may
exceed the limitations provided by Federal or State law.

(b) Exceptions to the provisions of this chapter may be made upon
request for:

1. Families who are funded below the 100 percent board rate
whose cases were approved prior to January 17, 1984 [as] so that
their level of funding may be increased to the applicable 100 percent
rate, if documentation shows a dramatic decrease in their financial
circumstances; [or]

2. Medical coverage for families whose subsidy cases were ap-
proved prior to January 17, 1984 when there is documentation of
the development of a severe and permanent physical or mental handi-
cap under the hard-to-place guidelines, and there is no third party
medical insurance or where inadequate third party medical insurance
is available to provide for the needs of the child[.]; or

3. The continuation of subsidy payment for all cases at an 80
percent foster care board rate for those children between the ages
of 18 to 21 years of age who are enrolled in a curriculum directed
toward gainful employment at any educational level below college.

10:121-3.2  Fees for adoption complaint investigation

(a) The fees and methods of payment for Preliminary Investigation
and Report services provided by the Division of Youth and Family
Services are as follows:

1. (No change.)

2. A monthly payment, which is determined by dividing the total
fee (8296.00) by the prospective adoptive applicant’s monthly ca-
pacity to support, is made. The application’s monthly capacity to
support is obtained by completing DY FS Form 26-6a, Income Work-
sheet for Legally Responsible [Relatives] Persons.

(b) The fees and methods of payment for Supervision Services and
Final Report provided by the Division of Youth and Family Services
are one of the following:

1.-2. (No change.)

3. Monthly payments are made in accordance with the evaluated
capacity to support if the adoptive parents indicate that the other

(CITE 21 N.J.R. 3049)



HUMAN SERVICES

payment options would be a financial hardship. In this case, monthly
payments are determined by dividing the total fee by the applicant’s
monthly capacity to support. The applicant’s monthly capacity to
support is obtained by completing DYFS Form 26-6a, Income Work-
sheet for Legally Responsible [Relatives] Persons.

SUBCHAPTER 4. RELEASE OF CRIMINAL HISTORY
RECORD INFORMATION
10:121-4.1 [Release of State and Federal criminal history record

information in cases of prospective adoptive and
prospective foster parents] (Reserved)
[In all cases which the Division of Youth and Family Services has
a responsibility for investigating the circumstances of any person for
consideration as a prospective foster parent or adoptive parent, the
Division of Youth and Family Services may request and shall receive
from the New Jersey State Police the appropriate State and Federal
criminal history information pertaining to such individuals.]

CORRECTIONS
(a)

THE COMMISSIONER

Classification Process
Eligibility Criteria For Reduced Custody
Consideration

Proposed Amendments: N.J.A.C. 10A:9-4.

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.

Authority: N.J.S.A. 30:1B-6 and 30:1B-10.

Proposal Number: PRN 1989-506.

Submit comments by November 1, 1989 to:
Elaine W. Ballai, Esq.
Special Assistant for Legal Affairs
Department of Corrections
CN 863
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendments modify N.J.A.C. 10A:9-4 by adding new
subsections to N.J.A.C. 10A:9-4.6 which require inmates who have man-
datory minimum sentences of more than 24 months, after the effective
date of these amendments, to serve one half of the mandatory minimum
term before they are eligible to be considered for reduced custody status.
A new section N.J.A.C. 10A:9-4.9, provides the factors to be considered
by the Institutional Classification Committee when deciding whether to
assign inmates to satellite units other than the Jones Farm. Technical
changes are made in other rules in the subchapter, including deletion of
the term “in-and-out custody,” which is actually synonymous with gang
minimum custody status. The amendment to N.J.A.C. 10A:9-4.7(c) brings
the rule up-to-date with the current system in which sentenced sex of-
fenders are incarcerated in the Adult Diagnostic and Treatment Center.

Social Impact

“Gang minimum custody status” is the term that is used at aduit
correctional facilities, and ‘“‘in-and-out custody status™ is the term that
is used at youth correctional institutions to refer to the custody level
between maximum custody status and full minimum custody status. The
proposed amendments deleting references to “in-and-out custody status™
will establish the single appropriate term to be used within the Depart-
ment when reference is made to the custody level between maximum
custody status and full minimum custody status.

The proposed amendment to N.J.A.C. 10A:9-4.6(e) will have no signifi-
cant impact on inmates who are considered for reduced custody prior
to the adoption of the proposed amendment in this subsection. The
proposed amendment using “prior to the effective date of this amend-
ment” is intended to ensure that inmates classified to reduced custody
status, in accordance with this subsection, will not be subject to a re-
classification in accordance with the more stringent criteria in the
proposed amendments N.J.A.C. 10A:9-4.6(f)-(g).
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The proposed amendments N.J.A.C. 10A:9-4.6(f)-(g) will ensure that
the accumulation of jail time and commutation and work time credits
will not result in an inmate being considered for reduced custody prior
to serving at least one half of his or her mandatory minimum term.

The proposed amendment to N.J.A.C. 10A:9-4.7(c)3 will provide the
administrative flexibility that is necessary for the Institutional Classi-
fication Committee and the Superintendent of the Adult Diagnostic and
Treatment Center to approve an inmate for gang minimum custody status
which will make that inmate available for use in a work detail on the
grounds of that facility.

The proposed amendment to N.J.A.C. 10A:9-4.9 will have no signifi-
cant social impact because it simply codifies the existing criteria for
assigning inmates to satellite units, which takes into consideration the
concerns of communities that are in close proximity to the satellite units
and the public at large.

The other minor word changes will have no significant social impact
because they are only used for purposes of clarification and they do not
alter the concepts set forth in the rules of this subchapter.

Economic Impact
The proposed amendments will have no significant economic impact
because additional resources will not be needed to implement or maintain
the amendments.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendments do not impose reporting, record keeping or other com-
pliance requirements on small business. The proposed amendments im-
pact on inmates and the New Jersey Department of Corrections.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

ELIGIBILITY CRITERIA FOR REDUCED
CUSTODY CONSIDERATION

10A:9-4.1 Eligibility for reduced custody

(a) The criteria set forth in this [Subchapter] subchapter shall be
applied by Institutional Classification Committees (I.C.C.) to de-
termine whether an inmate is eligible for reduced custody consider-
ation, as follows:

1. Eligible to be considered for full minimum custody status,
preceded by the successful completion of a period of time in gang
minimum [or in-and-out] status;

2. Eligible to be considered for gang minimum custody status
[ or in-and-out custody status] only; or

3. (No change.)

10A:9-4.3 Custody levels

(a) (No change.)

(b) Inmates classified as “‘gang minimum custody status” [or *‘in-
and-out custody status’] shall be assigned to activities or jobs which
routinely require them to move outside the security of the correc-
tional facility, but on the grounds of the facility and within eyesight
of a correction officer, civilian instructor or other employee
authorized to supervise inmates.

(¢) (No change.)

(d) Except as provided by N.J.A.C. 10A:9-4.4, the successful com-
pletion of a period of time in gang minimum custody status [or in-
and-out custody status] shall be a prerequisite for full minimum
custody status.

1. The amount of time in gang minimum custody status [or in-
and-out custody status] shall be at the discretion of the Institutional
Classification Committee (I.C.C.).

2. Inasmuch as the Mountainview Youth Correctional Facility is
classified as a minimum security facility, inmates at that facility are
not required to fulfill the prerequisite time in gang minimum custody
status [or in-and-out custody status].

(e) (No change.)

10A:9-4.4 Authority of Classification Committees

(a) [Reductions] Changes in inmates’ custody levels within a par-
ticular correctional facility shall be made by the Institutional Classi-
fication Committee (I.C.C.).

{. In an emergency situation, or when additional information is
received which negatively affects an inmate’s suitability to remain in

SUBCHAPTER 4.
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reduced custody, the inmate’s custody level {can] may be increased
[temporarily] by order of the Superintendent, Assistant Super-
intendent or Director of Custody Operations.

2. Such custody level changes must be reviewed and approved by
the 1.C.C. [at its next regularly scheduled meeting] as soon as is
reasonably feasible.

(b)-(c) (No change.)

10A:9-4.5 Discretion of Institutional Classification Committees
(I.C.C.); factors to be considered

[(a) Except as otherwise noted, Classification Committees are the
only bodies authorized to reduce or increase an inmate’s custody
status.]

[(b)](a) In making decisions to reduce an inmate’s custody status,
Institutional Classification Committees (I.C.C.) shall take into con-
sideration all relevant factors which, in their professional judgment,
bear upon the inmate’s suitability for reduced custody status. These
factors [shall] may include, but not be limited to:

1.-6. (No change.)

[(c))(b) When considering inmates whose present offense or past
history involves, arson, escape, assault, murder or sexual offenses,
or who have been known to have psychological problems, the Institu-
tional Classification Committees (I.C.C.) shall utilize psychiatric or
psychological evaluations which are not more than six months old
and which confirm suitability for reduced custody status.

[(d)](c) Institutional Classification Committees (I.C.C.) shall not
be compelled by these criteria to automatically grant a reduction in
custody status to every inmate who is eligible for consideration.

[(e)](d) Imstitutional Classification Committees (I.C.C.) have no
authority to grant reductions in custody status to inmates who fall
outside the eligibility guidelines unless appropriate requests for
[variances] rule exemptions are filed and approved, pursuant to
N.J.A.C. [I0A:1. ADMINISTRATION, ORGANIZATION AND
MANAGEMENT] 10A:1-2, General Provisions.

[(D](e) An inmate who has been granted reduced custody status
may have his or her custody status increased for any of the following
reasons, subject to confirmation by the Institutional Classification
Committee (I.C.C.):

1.-6. (No change.)

[(&)](f) The inmate shall receive a written notice of the reason(s)
for the return to increased custody status within five working days.

10A:9-4.6 Criteria for consideration for gang minimum custody
status[, in-and-out custody status,] and full minimum
custody status

(a) Except as provided in N.JLA.C. 10A:9-4.7 and 10A:9-4.8, in-
mates who meet the criteria set forth in this section are eligible to
be considered for full minimum custody status preceded by the suc-
cessful completion of a period of time in gang minimum custody
status [or in-and-out custody status]. Pursuant to N.J.A.C.
10A:9-4.3(d)1, the amount of time in gang minimum custody status
[or in-and-out custody status] shall be at the discretion of the Institu-
tional Classification Committee (1.C.C.).

(b) Institutional Classification Committees (I.C.C.) are not obli-
gated to advance an inmate from gang minimum custody status [or
in-and-out custody status] to full minimum custody status even
though the inmate qualifies for consideration under the criteria set
forth in this section.

(c) When considering inmates for reduced custody status who are
serving ordinary or extended prison sentences with no mandatory
minimum, the I.C.C. shall take into account all New Jersey County
Jail credits awarded prior to commitment on the instant offense.
Inmates must have served the following number of years of their
sentences in maximum custody to be eligible to be considered for
gang minimum custody status|, in-and-out custody status] and full
minimum custody status.
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Years in

Length of Sentence Maximum
[Over] 30 years to life 5
Over 25 and up to [and including] 30 years 4
Over 20 and up to [and including] 25 years 3
Over |5 and up to [and including] 20 years 2
1

Over 10 and up to [and including] 15 years

10 years and under [none] None

(d) Inmates sentenced to serve mandatory minimum terms of 24
months or less are eligible to be considered for gang minimum
custody status[, in-and-out custody status] and full minimum custody
status immediately following admission to a correctional facility.

(¢) Prior to the effective date of this amendment, [Inmates] inmates
sentenced to serve mandatory minimum terms of more than 24 months
are eligible to be considered for gang minimum custody status[, in-
and-out custody status] and full minimum custody status when the
following service of time has been met. Any New Jersey County Jail
credit awarded on the instant offense shall be counted. No credit
toward this requirement is to be given on any prior sentence which
an inmate may currently be serving.

1.-2. (No change.)

3. However, in any instance where the application of [(d)2](e)2
above would result in an inmate being eligible for consideration in
less time than if he or she had no mandatory minimum, then the
formula set forth in (¢) above shall be applied such that the greater
amount of time shall be spent in maximum custody. (EXAMPLE:
If the inmate has a 20 year term and a mandatory minimum of three
years, he or she shall serve the two years required in [10A:9-4.6](c)
above instead of the one year which would be required under
[10A:9-4.6](e)2 above.)

(f) After the effective date of this amendment, inmates sentenced to
serve mandatory minimum terms of more than 24 months are eligible
to be considered for gang minimum custody status and full minimum
custody status when the inmate has served one-half of the mandatory
minimum. Any New Jersey county credit awarded on the instant offense
shall be counted. No credit toward this requirement is to be given on
any prior sentence which an inmate may currently be serving.

(g) In any instance where the application of (f) above would result
in an inmate being eligible for consideration in less time than if he or
she had no mandatory minimum, then the formula set forth in (c) above
shall be applied such that the greater amount of time shall be spent
in maximum custody. (EXAMPLE: If the inmate has a 20 year term
and a mandatory minimum of three years, he or she shall serve the two
years required in (c) above instead of the one and one-half years which
would be required under (f) above.

[(D)(h) (No change in text.)

[(g)l(i) Inmates with indeterminate sentences must have served the
following number of months of their sentences to be eligible to be
considered for gang minimum custody status[, in-and-out custody
status] and full minimum custody status:

Months in
Length of Sentence Maximum
30 years to life 42
25 to 29 years 30
20 to 24 years 18
IS to 19 years 6
Up to 1§ years None

[(h)](j) Inmates presently serving sentences for controlled danger-
ous substance (C.D.S.) offenses shall be eligible to be considered for
gang minimum custody status[, in-and-out custody status,] and full
minimum custody status. When considering these offenders, the
I.C.C. shall take into account the following:

1.-6. (No change.)

[()](k) (No change in text.)

[(HI(1) Inmates who have New Jersey detainers, New Jersey open
charges less than five years old or who are on bail, are eligible to
be considered for gang minimum custody status [or in-and-out
custody status,] and full minimum custody status unless the detainer,
the open charge or the bail is for one of the following:

1.-13. (No change.)
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[(k)J(m) Inmates who have escaped or attempted escape and who
are not excluded from reduced custody pursuant to N.J.A.C.
10A:9-4.8(e) shall be eligible for reduced custody as follows:

1. If an inmate is presently serving a sentence for escape or at-
tempted escape from inside the security of a main correctional facility
or county jail, within or outside New Jersey, he[/]or she shall be
eligible to be considered for gang minimum custody status [or in-
and-out custody status] and full minimum custody status only when
five years have elapsed since the date of apprehension of the escape
or the date of attempted escape and he or she is otherwise eligible
according to the criteria set forth in this subchapter.

2. If an inmate is presently serving a sentence for escape or at-
tempted escape from a minimum security detail or unit, within or
outside New Jersey, he or she shall be eligible to be considered for
gang minimum custody status [or in-and-out custody status] and full
minimum custody status when two years have elapsed from the date
of apprehension of the escape or two years from the date of the
attempted escape and he or she is otherwise eligible according to the
criteria set forth in this subchapter.

3. (No change.)

10A:9-4.7 Criteria for consideration for gang minimum custody
status [or in-and-out custody status] only

(a) Inmates who meet the criteria set forth in this section shall be
eligible to be considered for gang minimum custody status [or in-
and-out custody status] but not for full minimum custody status,

(b) (No change.)

(c) An inmate who is presently serving a sentence for one count
of a sexual offense and has no prior adult convictions for sexual
offenses, or an inmate who is presently serving a sentence for a
nonsexual offense but who has a prior adult conviction for one count
of a sexual offense, may be considered for gang minimum custody
status [or in-and-out custody status] provided:

1. [He or she] The inmate is otherwise eligible according to the
criteria set forth in this subchapter; and

2. There is a psychiatric or psychological evaluation, not more
than six months old, which focuses specifically on the inmate’s crimi-
nal sexual behavior and his or her likelihood for success in reduced
custody status; [and] or

3. [There is positive recommendation for parole from the Special
Classification Review Board (See N.J.A.C. 10A:9-8) if the inmate has
been sentenced pursuant to N.J.S.A. 2A:164-3 et seq. or N.J.S.A.
2C:47-1 et seq.] The inmate is housed at the Adult Diagnostic and
Treatment Center (A.D.T.C.) and is approved for reduced custody
status by the Institutional Classification Committee (1.C.C.) and Super-
intendent of A.D.T.C. only, for job assignment on A.D.T.C. property.

(d) An inmate who presently is serving a sentence for one convic-
tion of arson or fire setting or malicious destruction involving arson,
with no previous such adult convictions; or an inmate presently
serving a sentence for a nonarson offense but who has a prior adult
conviction for arson, fire setting or malicious destruction involving
arson, is eligible to be considered for gang minimum custody status
[or in-and-out custody status] provided:

l. (No change.)

2. There is a psychiatric or psychological evaluation, no more than
six months old, which focuses specifically on the inmate’s likelihood
for success in gang minimum custody status [or in-and-out custody
status] in light of the present or past conviction for arson.

I0A:9-4.8 Noteligible to be considered for reduced custody status
(a) Inmates serving sentences for the offenses described below are
not eligible to be considered for any type of reduced custody
status, except those inmates housed at the Adult Diagnostic Treatment
Center (A.D.T.C.) described in N.J.A.C. 10A:9-4.7(c)3.
(b)-(¢) (No change.)

10A:9-4.9 Assignment of inmates to satellite units, except Jones Farm

(a) Only those inmates who are classified as full minimum custody
status may be assigned to satellite units.

(b) When assigning inmates to satellite units, the Institutional Classi-
fication Committee (I.C.C.) may consider the following factors:

1. Notoriety or reputation of a particular inmate in the surrounding
community;
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2. Proximity of the satellite unit to the local community;

3. Impact on community relations with the parent institution, con-
sidering the inmate’s criminal history and present record of incarcera-
tion; and

4. Any other factor which the Superintendent or Institutional Classi-
fication Committee (1.C.C.) deems relevant to the inmate’s successful
placement at a satellite unit.

(c) Each parent institution shall develop written guidelines consistent
with this subchapter. These guidelines shall be submitted to the Deputy
Commissioner, New Jersey Department of Corrections, for review.

(d) At the time of initial placement of an inmate in the correctional
system, the Inter-Institutional Classification Committee (I.I.C.C.) may
assign an eligible inmate directly to an appropriate satellite unit,

INSURANCE
(a)

DIVISION OF ACTUARIAL SERVICES

Credit Life Insurance and Credit Accident and Health
Insurance
Premium Rate Standards

Proposed Amendments: N.J.A.C. 11:2-3.1 and 3.12

Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.

Authority: N.J.S.A. 17:1-8.1, 17:1C-6(e), 17B:29-1.

Proposal Number: PRN 1989-512.

Submit comments by November 1, 1989 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, NJ 08625-0325

The agency proposal follows:

Summary

New Jersey's credit insurance law (N.J.S.A. 17B:29-1 et seq.) was last
amended in 1982. The State’s credit insurance rules were adopted in 1959
and have never been amended even though there has been improvement
in mortality and morbidity experience since then.

The most recent study prepared by the National Association of In-
surance Commissioners shows a combined aggregate loss ratio of 46
percent for credit life and credit accident and health insurance in New
Jersey. This is unacceptable. The proposed amendments will lower New
Jersey’s premium rate standards for both credit life and credit accident
and health insurance from approximately five to 10 percent resulting in
an increase in loss ratios.

The provision in N.J.A.C. 11:2-3.1, which limited the application of
the subchapter to loans or other credit transactions of five years' duration
or less, is removed. Concomitantly, the standards for premium rates set
forth in N.J.A.C. [1:2-3.12(f) and (g) are expanded to include terms of
up to 10 years. Only insurance sold in connection with first mortgage
loans made to individual borrowers for the purpose of purchasing residen-
tial real estate is excepted from the scope of these rules.

Social Impact
The proposed amendments will impact New Jersey’s credit insurance
industry and consumers by lowering premiums, thereby reducing the
overal] cost of coverage.

Economic Impact
New Jersey consumers who purchase credit insurance will save millions
of dollars each year as a result of the proposed amendments. Correspond-
ingly, credit insurers will experience a decrease in expense and profit
margins. Any new costs incurred by the Department in reviewing ad-
ditional rate submissions required by the proposed amendments will be
covered by existing budgetary resources.

Regulatory Flexibility Analysis
The Department believes that few, if any, insurers affected by the
proposed amendments are “‘small businesses” as defined under the Regu-
latory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Furthermore, the De-
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partment finds that the proposed amendments do not impose reporting,
recordkeeping, or other compliance requirements that do not already exist
under the present rules. .

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

AGENCY NOTE: The amendments to this subchapter shall be-
come operative 60 days after publication of the notice of adoption
in the New Jersey Register.

11:2-3.1  Scope

All life insurance and all accident and health insurance sold in
connection with loans or other credit transactions shall be subject
to the provisions of this [Subchapter] subchapter except such in-
surance sold in connection with [4 loan or other credit transaction
of more than five years' duration] first mortgage loans made to individ-
ual borrowers for the purpose of purchasing residential real estate.

11:2-3.12 Standards for premium rates

(a)-(e) (No change.)

(fy Standards for premium rates for credit life insurance shall be
as follows:

1. If premiums are paid monthly on outstanding balances[:], the
monthly premium rate per $1,000 of insurance in force is $0.62.

[Average Amount of [Monthly Premium Rates

Insurance In Force on Per $1,000 of
All Debtors Of a Creditor] Insurance in Force]
[Less than $250,000] [$1.00]
[250,000 to 1,000,000] [0.85]
[1,000,000 to 5,000,000] [0.77]
[5,000,000 and over] [0.69]

2. If premiums are paid in one sum for the entire duration of the
indebtedness:

Single Premium Rates
(Discounted for Interest and
Mortality) Per $100.00 of Initial
Insured Indebtedness Repayable
in Indicated Number of Equal

[Average Amount of Insurance
In Force on All Debtors of a

Creditor Monthly Installments
6 12 24 36
Less than $250,000 $0.35 %064 8121 $1.76
250,000 to 1,000,000 0.29 0.54 1.03 1.49
1,000,000 to 5,000,000 0.27 0.49 0.93 1.35
5,000,000 and over 0.24 0.44 0.83 1.21}

Single Premium Rates (Discounted for Interest and Mortality) Per $100.00 of Initial
Insured Indebtedness Repayable in Indicated Number of Equal Monthly Installments

6 $0.22
12 0.40
24 0.75
36 1.09
48 142
60 1.74
n 2.05
84 .35
9% 2.64

108 292
120 3.9

3.-6. (No change.)

(g) Standards for premium rates for credit accident and health
insurance shall be as follows:

1. If premiums are paid in one sum for the entire duration of the
indebtedness, the following rates per $100.00 of initial indebtedness
repayable in indicated number of equal monthly installments:
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Number of Equal
Monthly
[nstallments

Single Premium Rates per
$100.00 of Initial Indebtedness

Column I Column I

6 [$1.35] $1.28 [$1.50] $1.43
12 [ 1.80] 1.71 [ 2.00] 1.90
24 [ 2.16] 2.05 [ 2.40] 2.28
36 [ 2.38] 2.26 [ 2.65] 2.52
48 249 2.76
60 2.66 2.95
n 2.80 n
84 295 329
96 kR 345
108 3.24 3.60
120 335 mn

2.-5. (No change.)
(h)-() (No change.)

(a)

DIVISION OF ENFORCEMENT AND CONSUMER
PROTECTION

Unfair Trade Practices
Insurer Tie-Ins

Proposed New Rules: N.J.A.C. 11:2-25

Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.

Authority: NJ.S.A. 17:29B-4 et seq.; 17:29B-4(4); 17:29B-4(7)(b);
17:29B-9: 17:29B-4(11); 17:1C-6(e).

Proposal Number: PRN 1989-511.

Submit comments by November 1, 1989 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
20 West State Street
CN 325
Trenton, NJ 08628

The agency proposal follows:

Summary

The Department of Insurance is concerned that insurers may be refus-
ing to underwrite or renew insurance policies in this State unless the
insured or a member of the insured’s family has in effect, or purchases
from the insurer concurrently, a collateral policy of insurance in addition
to the other insurance policy. By way of example, but not by way of
limitation, insurers may be refusing to underwrite or renew homeowners’
insurance unless the insured, or a member of the insured’s family, has
in effect, or purchases concurrently, an automobile, or other prop-
erty/casualty, and /or life policy with the insurer or an affiliated insurer.

The Unfair Trade Practices Act, N.J.S.A. 17:29B-1 ¢t seq., prohibits
any person from engaging in any trade practice which is an unfair method
of competition or an unfair or deceptive act or practice in the business
of insurance.

These proposed new rules clarify that the type of tie-in sales discussed
above constitutes an unfair trade practice.

The proposed new rules also provide that an insurer may properly
require the purchase of collateral insurance from another non-affiliated
insurer if the purchase of such insurance is based upon appropriate
underwriting guidelines.

The proposed new rules complement rules against tie-ins previously
proposed as part of the rules concerning insurance producer standards
of conduct (see 21 N.J.R. 1317%(a), 1322).

The proposed new rules apply to all insurers and to all lines of in-
surance.

Social Impact
The proposed new rules will protect the consumer public from an unfair
and coercive practice in the sale of insurance, thus enabling insureds to
purchase only those products which are most suitable to their needs.
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Economic Impact
To the extent that an insurer utilizes tie-ins, it will likely experience
a decrease in the sales of its insurance products.
Insureds will likely experience an economic gain since the market for
their insurance dollars will be more competitive, thus enabling them to
more prudently allocate their insurance dollars.

Regulatory Flexibility Analysis

Some of the insurers to which the proposed new rules will apply may
be “small businesses’ within the meaning of N.J.S.A. 52:14B-16 et seq.

Since the underlying legislation does not so allow, and consistent with
the Department’s duty to protect the public interest, there is no smali
business exception to the proposed new rules. The size of an insurer is
irrelevant to the need to prohibit unfair and coercive practices in the sale
of insurance. '

The proposed new rules will not require the acquisition of or impose
concomitant costs for professional services.

There are no identifiable initial or annual costs of compliance.

The proposed new rules do not impose upon insurers reporting or
recordkeeping requirements.

Full text of the proposal follows.

SUBCHAPTER 25.

11:2-25.1 Purpose; scope

(a) The purpose of this subchapter is to prohibit “tie-ins” by
insurers. A tie-in is an agreement by a party to sell one product only
on the condition that the buyer also purchases a different (or tied)
product, or agrees that he will not purchase that product from any
other supplier.

(b) This subchapter applies to all lines of insurance and to all
insurers as defined in N.J.A.C. 11:2-25.2.

{1:2-25.2 Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Insurer” means any company, corporation, association, organiza-
tion, society, order, individual, or group of individuals, or other
entity, including eligible surplus lines companies, transacting the
business of insurance in New Jersey pursuant to Titles 17 and 17B
of the New Jersey Statutes, including Part 9 of Title 17B of said
statutes.

11:2-25.3 Tie-ins prohibited

No insurer shall require an applicant or policyholder, or a member
of the applicant’s or policyholder’s family, to purchase from that
insurer, or any insurer with which it is in any way affiliated, a
collateral policy of insurance as a condition precedent to securing
or renewing a policy of insurance. Nothing in this section shall
prevent an insurer from requiring the purchase of a collateral in-
surance policy from an insurer with which it is not in any way
affiliated if such a condition precedent is based upon appropriate
underwriting guidelines of the insurer.

11:2-25.4 Penalties

Insurers violating the provisions of this subchapter shall be subject
to the penalties and sanctions imposed by law, including but not
limited to those imposed by N.J.S.A. 17:29B-] et seq.

TIE-INS

(a)
DIVISION OF FINANCIAL EXAMINATIONS AND
LIQUIDATIONS
Annual Audited Financial Reports
Proposed New Rules: N.J.A.C. 11:2-26

Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.

Authority: N.J.S.A. 17:1-8.1; 17:1C-6(e); 17:23-1 et seq. and
17B:21-1 et seq.

Proposal Number: PRN 1989-513.
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Submit comments by November 1, 1989 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN-325
Trenton, New Jersey 08625-0325

The agency proposal foliows:

Summary

N.J.S.A. 17:23-6 and 17B:21-5 require every insurance company in-
corporated under the laws of the State of New Jersey to conduct internal
audits at a frequency and in such form as the Commissioner may
prescribe. In lieu of these requirements, the Department has permitted
an insurer to undergo an examination by an independent certified public
accountant and to file the accountant’s report with the Department. Since
there have been numerous insurer insolvencies in the recent past and to
reduce the likelihood of insolvencies occurring in the future, the Depart-
ment has now determined that all insurers, including eligible surplus lines
insurers and risk retention groups, should undergo examination by an
independent certified public accountant and submit a report pursuant to
the examination requirements in N.J.S.A. 17:23-1 et seq. and 17B:21-1
et seq.

In order to accomplish this, the Department proposes these new rules
which are based on a model rule from the National Association of
Insurance Commissioners. The proposed new rules require all insurers
transacting business in this State (including foreign and alien insurers)
to undergo an annual examination of their financial records by an inde-
pendent certified public accountant and to file these audited financial
reports with the Department. The proposed new rules also clearly set
forth the data requirements of these reports, as well as the manner in
which these reports are to be prepared. These rules will improve the
Department’s surveillance of the financial condition of insurers by requir-
ing an independent evaluation of an insurer’s financial records in order
to lessen the likelihood of insurer insolvencies, thereby protecting the
interests of the public.

The filing requirements in the proposed rules further ensure that the
Department will receive complete and uniform information from all
insurers thus ensuring consistent review of the financial data submitted.
The proposed rules, therefore, provide a more complete mechanism to
check the financial information insurers file with the Department by
requiring an independent certified public accountant examination of an
insurer’s financial records and by requiring notification to the insurer if
it materially misstated its financial condition as reported to the Depart-
ment.

Proposed N.J.A.C. 11:2-26.1 and 26.2 set forth the purpose and the
scope of the proposed new rules.

Proposed N.J.A.C. 11:2-26.3 sets forth the definition of terms used in
the subchapter.

Proposed N.J.A.C. 11:2-26.4 provides for the filing of the annual
audited financial reports.

Proposed N.J.A.C. 11:2-26.5 sets forth the contents of the annual
audited financial reports.

Proposed N.J.A.C. 11:2-26.6 describes the qualifications of the inde-
pendent certified public accountant.

Proposed N.J.A.C. 11:2-26.7 describes the certification by the indepen-
dent certified public accountant.

Proposed N.J.A.C. 11:2-26.8 provides for consolidated or combined
audits.

Proposed N.J.A.C. 11:2-26.9 sets forth the scope of the examination
and report on the financial data submitted pursuant to N.J.A.C.
11:2-26.5.

Proposed N.J.A.C. 11:2-26.10 provides for the notification of an
adverse financial condition.

Proposed N.J.A.C. 11:2-26.11 describes the evaluation of accounting
procedures and system of internal control.

Proposed N.J.A.C. 11:2-26.12 provides for the availability and main-
tenance of accountant work papers.

Proposed N.J.A.C. 11:2-26.13 sets forth the exemptions to the require-
ments of this subchapter.

Proposed N.J.A.C. [1:2-26.14 sets forth the compliance dates for this
subchapter.

Proposed N.J.A.C. [1:2-26.15 provides for reports prepared in ac-
cordance with generally accepted accounting principles.

Proposed N.J.A.C. 11:2-26.16 sets forth the filing requirements for
alien insurers.
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Proposed N.J.A.C. 11:2-26.17 provides that all filings submitted
pursuant to this subchapter are confidential and not public documents.

Proposed N.J.A.C. 11:2-26.18 sets forth the penalties for violation of
this subchapter.

Proposed N.J.A.C. 11:2-26.19 provides that if any section of this
subchapter is held invalid, the remaining parts are not to be affected.

Social Impact

The primary impact of the proposed new rules is that insurers will be
required to undergo an annual examination of their financial records by
an independent certified public accountant and submit these audited
financial reports to the Department.

The Department will benefit in that these audited financial reports will
allow a more effective review of an insurer’s financial condition. This will
lessen the likelihood of insurer insolvencies, thus benefitting the public.
Furthermore, since the data and filing requirements of the audited
financial reports are clearly and fully set forth in the proposed rules, the
reports submitted should contain complete, accurate and uniform infor-
mation. Insurers will also benefit in that the requirements regarding the
audited financial reports are uniform and clearly and fully set forth, thus
ensuring consistency in the review of an insurer’s financial condition.

Economic Impact
Insurers will be required to bear the costs of the required annual
examination of their financial records by an independent certified public
accountant to the extent they did not use an independent certified public
accountant to prepare the reports currently required. Insurers will also
have an additional burden of filing the audited financial reports with the
Department. Insurers, however, do not have to generate or obtain any
new data. The Department, therefore, believes that any additional burden
imposed by the new rules is minimal. Finally, since the new rules improve
the Department’s regulatory oversight of an insurer’s financial condition,
less insurer insolvencies will result, thus benefitting the public and reduc-
ing the financial burden on the New Jersey Property-Liability Insurance
Guaranty Association.
The Department will experience an economic impact in that it will have
to review the audited financial reports filed by insurers. Any such impact
will be absorbed within the current budget.

Regulatory Flexibility Analysis

The proposed new rules may apply to **small businesses™ as that term
is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

To the extent the new rules apply to “small businesses,” they will apply
to insurance companies transacting business in this State. The reporting,
recordkeeping or other compliance requirements are clearly and fully set
forth in the proposed new rules. The initial and annual compliance costs
would be those associated with obtaining and filing the audited financial
report. The types of professional services needed to comply with the
proposed new rules would be those of an independent certified public
accountant. To the extent that the new rules apply to *‘small businesses,”
they may impose a greater economic burden on *“small businesses™ in
that they may have to devote proportionately more financial resources
and staff to the obtaining and filing of the audited financial report.

The proposed new rules, however, provide a mechanism to minimize
their impact on “small businesses.” The new rules provide that any
foreign or alien insurer having less than $250,000 in direct written
premiums in any year and less than 500 policyholders in this State at
the end of such year is exempt from the requirements of the rules for
that year. The new rules further provide that the Commissioner may grant
an exemption if he or she finds that compliance would constitute a
hardship on the insurer. The Department believes that these exemptions
adequately reduce any additional burden that may be imposed on small
businesses. Therefore, no additional exemption or differentiation in com-
pliance requirements is specifically provided based on insurer size.

Full text of the proposed new rules follows:

SUBCHAPTER 26. ANNUAL AUDITED FINANCIAL

REPORTS

11:2-26.1 Purpose

The purpose of this subchapter is to improve the Department’s
surveillance of the financial condition of insurers by requiring an
annual examination by independent certified public accountants of
the financial statements reporting the financial condition and the
results of operations of insurers.
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11:2-26.2 Scope
This subchapter shall apply to all insurers transacting business in
the State of New Jersey except as provided at N.J.A.C. [1:2-26.13.

11:2-26.3 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Alien insurer’” means an insurer formed under the laws of any
country other than the United States of America, its states, districts,
territories, commonwealths or possessions.

“Audited financial report” means and includes those items speci-
fied in NJ.A.C. 11:2-26.5.

“Accountant” and “independent public accountant” means an
independent certified public accountant or accounting firm in good
standing with the American Institute of Certified Public Accountants
and in all states in which they are licensed to practice; for alien
insurers, it means a chartered or similarly certified accountant.

“Commissioner’” means the Commissioner of the Department of
Insurance.

“Department” means the Department of Insurance.

“Insurer” means any person, association, partnership or corpor-
ation licensed, authorized or eligible to transact the business of in-
surance in this State pursuant to Subtitle 3 of Title |7 or Subtitle
3 of Title 17B of the Revised Statutes of the State of New Jersey
including, but not limited to, eligible surplus lines insurers, inter-
insurance exchanges and risk retention groups as defined in 15 U.S.C.
section 3901. Insurer does not include any statutory mechanism for
providing insurance coverage in this State, including, but not limited
to, the New Jersey Automobile Full Insurance Underwriting Associa-
tion created pursuant to N.J.S.A. 17:30E-1 et seq. and municipal joint
insurance funds formed pursuant to N.J.S.A. 40A:10-36 et seq.

“Workpapers’’ means the records kept by the independent certified
public accountant of the procedures followed, the tests performed,
the information obtained, and the conclusions reached pertinent to
his or her examination of the financial statements of an insurer.
Workpapers may include work programs, analyses, memoranda, let-
ters of confirmation and representation, abstracts of company docu-
ments and schedules or commentaries prepared or obtained by the
independent certified public accountant in the course of his or exam-
ination of the financial statements of an insurer and which support
his opinion thereof.

11:2-26.4 Filing of annual audited financial reports; extensions

(a) All insurers (unless exempted pursuant to N.J.A.C. 11:2-26.13)
shall have an annual audit by an independent certified public accoun-
tant and shall file an audited financial report with the Commissioner
on or before June 30 for the year ended December 31 immediately
preceding.

(b) Extensions of the June 30 filing date may be granted by the
Commissioner for 30 day periods upon showing by the insurer and
its independent certified public accountant the reasons for requesting
such extension and determination by the Commissioner of good
cause for an extension. The request for an extension must be sub-
mitted in writing not less than 10 days prior to the due date of the
financial report in sufficient detail to permit the Commissioner to
make an informed decision with respect to the requested extension.

11:2-26.5 Contents of annual audited financial report

(a) The annual audited financial report shall reflect the financial
condition of the insurer as of the end of the most recent calendar
year and the results of its operations, changes in financial position
and changes in capital and surplus for such calendar year in con-
formity with statutory accounting practices prescribed, or otherwise
permitted, by the Department.

(b) The annual audited financial report shall include:

1. A report of an independent certified public accountant;

2. A balance sheet reporting admitted assets, liabilities, capital and
surplus;

3. A statement of gain or loss from operations;

4. A statement of changes in financial position;

5. A statement of changes in capital and surplus; and
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6. Notes to financial statements. These notes shall be those re-
quired by generally accepted accounting principles and shall include:

i. A reconciliation of differences, if any, between the audited statu-
tory financial statements and the annual statement filed pursuant to
N.J.S.A. 17:23-1 and 17B:21-1 with a written description of the
nature of these differences; and

ii. A narrative explanation of all significant intercompany trans-
actions and balances.

(c) The financial statements included in the audited financial re-
port shall be prepared in a form and using language and groupings
substantially the same as the relevant sections of the annual statement
filed with the Commissioner:

1. The financial statement shall be comparative, presenting the
amounts as of December 31 of the current year and the amounts as
of the immediately preceding December 31. (However, in the first
year in which an insurer is required to file an audited financial report,
the comparative data may be omitted);

2. Amounts may be rounded to the nearest thousand dollars; and

3. Insignificant amounts may be combined.

11:2-26.6 Qualifications of independent certified public accountant

(a) The Commissioner shall not recognize any person or firm as
an independent certified public accountant that is not in good stand-
ing with the American Institute of Certified Public Accountants and
in all states in which the accountant is licensed to practice, or, for
alien insurers, that is not a chartered or similarly certified accountant.

(b) Except as otherwise provided herein, a certified public accoun-
tant shall be recognized as independent as long as he or she conforms
to the standards of his or her profession, as contained in the Code
of Professional Ethics of the American Institute of Certified Public
Accountants and Rules and Regulations, Code of Ethics and Rules
of Professional Conduct of the New Jersey Board of Public Accoun-
tancy or similar code.

11:2-26.7 Certification by independent certified public accountant

(a) Each insurer required by this subchapter to file an annual
audited financial report shall file with each such report a letter
obtained from the accountant retained to conduct the annual audit
set forth in this subchapter. The letter shall contain the name and
address of such accountant and shall contain a certification by such
accountant that he or she is aware of the provisions of the Insurance
Code and the rules and regulations of this State that relate to account-
ing and financial matters. The accountant shall also certify that he
or she will express his or her opinion on the financial statements in
the terms of their conformity to the statutory accounting practices
prescribed or otherwise permitted by the Department and specify
such exceptions as he or she may believe appropriate.

(b) In addition to the requirements in (a) above, if an accountant
who was not the accountant for the immediately preceding filed
audited financial report is engaged to audit the insurer’s financial
statements, the letter shall clearly state that the accountant currently
retained to conduct the annual audit set forth in this subchapter is
not the same accountant retained to conduct the immediately preced-
ing annual audit.

11:2-26.8 Consolidated or combined audits

(a) An insurer may make written application to the Commissioner
for approval to file audited consolidated or combined financial state-
ments in lieu of separate annual audited financial statements. In such
cases, a columnar consolidating or combining worksheet shall be filed
with the report as follows:

I. Amounts shown on the consolidated or combined audited
financial report shall be shown on the worksheet;

2. Amounts for each insurer subject to this section shall be stated
separately;

3. Noninsurance operations may be shown on the worksheet on
a combined or individual basis;

4. Explanations of consolidating and eliminating entries shall be
included; and

5. A reconciliation shall be included of any differences between
the amounts shown in the individual insurer columns of the work-
sheet and comparable amounts shown on the annual statements of
the insurers.
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11:2-26.9 Scope of examination and report

Financial statements furnished pursuant to N.JLA.C. 11:2-26.5
shall be examined by an independent certified public accountant. The
examination of the insurer’s financial statements shall be conducted
in accordance with generally accepted auditing standards and con-
sideration should be given to such other procedures illustrated in the
Financial Condition Examiner’s Handbook promulgated by the Na-
tional Association of Insurance Commissioners as the independent
certified public accountant deems necessary.

11:2-26.10 Notification of adverse financial condition

(a) An insurer required to furnish the annual audited financial
report shall require the independent certified public accountant to
immediately notify in writing an e¢xecutive officer and all directors
of the insurer of the final determination by that independent certified
public accountant that the insurer has materially misstated its
financial condition as reported to the Commissioner as of the balance
sheet date currently under examination or that the insurer does not
meet the minimum capital and surplus requirements as of that date.
The insurer shall furnish such notification to the Commissioner
within five days of receipt thereof.

(b) If the accountant, subsequent to the date of the audited
financial report filed pursuant to this subchapter, becomes aware of
facts which might have affected his or her report, the accountant shall
take such action as prescribed in Volume 1, Section AU 561 of the
Professional Standards of the American Institute of Certified Public
Accountants, incorporated herein by reference.

11:2-26.11 Evaluation of accounting procedures and system of
internal control

(a) In addition to the annual audited financial report, each insurer
shall file with the Commissioner a report of evaluation performed
by the accountant, in connection with his or her examination, of the
accounting procedures of the insurer and its system of internal con-
trol.

(b) A report of the evaluation by the accountant of the accounting
procedures of the insurer and its system of internal control, including
any remedial action taken or proposed, shall be filed annually by
the insurer with the Commissioner within 60 days after the filing of
the annual audited financial report.

(¢) This report shall generaily follow the form for reports on
internal control based on audits described in Volume 1, Section AU
640 of the Professional Standards of the American Institute of
Certified Public Accountants, incorporated herein by reference.

11:2-26.12  Availability and maintenance of workpapers

(a) Every insurer required to file an audited financial report
pursuant to this subchapter shall require the accountant (through the
insurer) to make available for review by the Commissioner, the
workpapers prepared in the conduct of his or her examination. The
insurer shall require that the accountant retain the audit workpapers
for a period of not less than five years after the period reported
thereon.

(b) In the conduct of the periodic review by the Commissioner,
photocopies of pertinent audit workpapers may be made and retained
by the Commissioner. Such reviews by the Commissioner shall be
considered investigations and all working papers aobtained during the
course of such investigations shall be confidential and not public
documents pursuant to the Public Records Acts, N.J.S.A. 47:1A-1
et seq.

11:2-26.13 Exemptions

(a) This subchapter shall apply to all insurers except that foreign
or alien insurers having direct premiums written in this State of less
than $250,000 in any year and having less than 500 policyholders in
this State at the end of any year are exempt from compliance with
this subchapter for such year (unless the Commissioner makes a
specific finding that compliance is necessary for the Commissioner
to carry out statutory responsibilities).

(b) Insurers filing audited financial reports in another state,
pursuant to such other state’s requirement of audited financial re-
ports which have been found by the Commissioner to be substantially
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similar to the requirements herein, are exempt from compliance with
this subchapter if:

1. A copy of the audited financial report and the evaluation of
accounting procedures and systems of internal control report which
are filed with such other state are filed with the Commissioner in
accordance with the filing dates specified in N.J.A.C. 11:2-26.4 and
11, respectively (Canadian insurers may submit accountants’ reports
as filed with the Canadian Dominion Department of Insurance); and

2. A copy of any notification of adverse financial condition report
filed with such other state is filed with the Commissioner within the
time specified in N.J.A.C. [1:2-26.10. ‘

(c) In addition to the exemption in (a) above, upon written appli-
cation of any insurer, the Commissioner may grant an exemption
from compliance with this subchapter if the Commissioner finds,
upon review of the application, that compliance would constitute a
financial or organizational hardship upon the insurer. An exemption
may be granted at any time and from time to time for a specified
period or periods.

(d) Upon written application of any insurer, the Commissioner
may, for a specified period or periods, permit an insurer to file annual
audited financial reports on some basis other than a calendar year
basis.

11:2-26.14 Compliance dates

(a) Domestic insurers retaining a certified public accountant on
the effective date of this subchapter who qualifies as independent
shaill comply with this subchapter for the year ending December 31,
1989 and each year thereafter unless the Commissioner permits other-
wise.

(b) Domestic insurers not retaining a certified public accountant
on the effective date of this subchapter who qualifies as independent
shall meet the following schedule for compliance unless the Com-
missioner permits otherwise:

l. As of December 31, 1989, file with the Commissioner:

i. A report of an independent certified public accountant;

ii. An audited balance sheet; and

ili. Notes to the audited balance sheet;

2. For the year ending December 31, 1990 and each year there-
after, such insurers shall file with the Commissioner all reports re-
quired by this subchapter.

(¢) Foreign and alien insurers shall comply with this subchapter
for the year ending December 31, 1989 and each year thereafter,
unless the Commissioner permits otherwise.

11:2-26.15 Reports prepared in accordance with generally accepted
accounting principles

With the Commissioner’s approval, an insurer may file the re-
quired reports prepared in accordance with generally accepted ac-
counting principles, provided that the notes to the financial state-
ments include a reconciliation of differences between net income and
capital and surplus on the annual statement filed pursuant to
N.J.S.A. 17:23-1 and 17B:2]-2 and comparable totals on the audited
financial statements, with a written description of the nature of these
differences.

11:2-26.16 Alien insurers

(a) In the case of alien insurers, the annual audited financial report
shall be defined as the annual statement of total business on the form
filed by such companies with their domiciliary supervision authority
duly audited by an independent chartered or similarly certified ac-
countant.

(b) For such insurers, the letter required in N.J.A.C. [1:2-26.6
shall state that the accountant is aware of the requirements relating
to the annual audited statement filed with the Commissioner
pursuant to N.J.A.C. 11:2-26.4 and shall affirm that the opinion
expressed is in conformity with such requirements.

11:2-26.17 Confidentiality of documents

All documents submitted to the Commissioner pursuant to this
subchapter are confidential and not public documents as defined in
the Public Records Act, N.J.S.A. 47:1A-l et seq.
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11:2-26.18 Penalties
Failure to comply with the provisions of this subchapter may result
in the imposition of penalties as provided by law.

11:2-26.19  Severability
If any section of this subchapter is held to be invalid, the remaining
parts of this subchapter are not to be affected.

(a)
DIVISION OF PROPERTY/LIABILITY
Commercial Lines Insurance: Policy Form Standards

Proposed New Rules: N.J.A.C. 11:13-7

Authorized By: Kenneth D. Merin, Commissioner, New Jersey
Department of Insurance.

Authority: N.J.S.A. 17:1-8.1; N.J.S.A. 17:1C-6(e); N.J.S.A,
17:29AA-29.

Proposal Number: PRN 1989-515.

Submit comments by November 1, 1989 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
20 West State Street
CN 325
Trenton, New Jersey 08625-0325

The agency proposal follows:

Summary

These proposed new rules set forth standards for disapproval of com-
mercial lines policy forms that are required to be filed pursuant to
N.JS.A. 17:29AA-6. They interpret the provisions of N.JLS.A.
17:29AA-11, which authorizes disapproval of policy forms that are unfair,
inequitable, misleading or contrary to law, or which produce rates that
are excessive, inadequate or unfairly discriminatory.

Most of the standards set forth in these rules have been applied to
disapprove commercial insurance policy forms for the last several years
on a case-by-case basis. It is appropriate to adopt them as comprehensive
rules for the information of insurers which file the forms. The standards
address policy language that broadly limits insurer liability or excludes
certain occurrences from coverage. Some of the prohibited limits or
exclusions significantly alter coverage traditionally afforded for
purchasers of commercial liability insurance and thus are contrary to the
reasonable expectations of the insured when purchasing the policy. These
limits or exclusions when included in a policy of commercial liability
insurance are inconsistent with the function of the insurance mechanism,
which is to spread the risk of loss. Other proposed standards require
special action by the insurer to notify the insured when certain provisions
are included in the policy.

Finally, a mandatory provision is proposed that specifies that the
insured is entitled upon request to information concerning claims that
have been made under the policy. Many insurers currently provide this
information voluntarily, but others do not. This rule will require
provisions in each policy that establish the insured’s right to certain
information upon request. As with the other standards, the proposed rules
would require specific provisions be included in the policy both to inform
purchasers and to establish the standards as a contractual right under
the policy, to be enforceable if necessary between the insurer and insured.

Proposed N.J.A.C. 11:13-7.1 sets forth the purpose and scope of the
rules.

Proposed N.J.A.C. 11:13-7.2 defines certain words and terms used
throughout the subchapter.

Proposed N.J.A.C. 11:13-7.3 sets forth standards for provisions that
establish aggregate policy limits.

Proposed N.J.A.C. |1:13-7.4 sets forth standards for the use of
provisions that include defense costs within policy limits.

Proposed N.J.A.C. 11:13-7.5 prohibits the use of sublimits or inclusion
of prejudgment and postjudgment interest within policy limits.

Proposed N.J.A.C. 11:13-7.6 sets forth standards for the use of claims
made policy forms.

Proposed N.J.A.C. 11:13-7.7 prohibits the use of certain exclusions
from coverage in liability policies.
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Proposed N.J.A.C. 11:13-7.8 requires all commercial insurance policies
to contain a provision establishing the right of an insured to receive
certain claim information upon request.

Proposed N.J.A.C. 11:13-7.9 directs insurers with policy forms in-
consistent with the standards to amend those forms and refile them within
180 days.

Social Impact

Since these rules primarily articulate standards currently being applied
for the acceptance of commercial insurance policy form filings, the pri-
mary impact is to notify insurers which file the forms what policy
language is not acceptable. The standards themselves set forth the policy
form language consistent with the reasonable expectation of coverage for
insureds who purchase commercial liability insurance. These standards
promote the function of the insurance mechanism by helping to ensure
that it properly spreads the risk of loss.

Economic Impact

These rules will have a negligible economic impact. Initially, some
additional administrative work will be required by insurers to refile policy
forms and the Department to review those forms currently in use that
may be inconsistent with one or more of the standards set forth in the
rules. Over time, however, clear standards about what form language is
acceptable to the Department will reduce the work of insurers and the
Department in submitting and disapproving policy forms that do not
meet these standards.

To the extent that these standards require coverage of losses that an
individual insurer may seek to avoid, it should be noted that the Com-
mercial Insurance Deregulation Act authorizes insurers to price policies
appropriately based on expected losses, limited by N.J.S.A. 17:20AA-10
which prohibits rates that are excessive, inadequate, or unfairly dis-
criminatory.

Regulatory Flexibility Analysis

These proposed new rules may apply to **small businesses’ as that term
is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
These *‘small businesses” would consist of insurance companies
authorized to write commercial lines insurance.

Since the purpose of these rules is to establish minimum standards for
policy forms used by all insurers, it would be inconsistent to establish
different standards based upon company size. It should be noted, how-
ever, that the economic impact of these proposed rules is minimal, in
that they merely require the filing or refiling of policy forms consistent
with the standards. All insurers regardless of size are required to file their
commercial lines policy forms with the Department pursuant to N.J.S.A.
17:29AA-6.

Most insurers either have in-house staff to develop their own policy
forms, or use standard policy forms developed by a rating organization
of which they are a member or subscriber. Thus it would appear that
there are no additional costs of professional services required to comply.
Furthermore, it should be noted that by setting forth these standards in
administrative rules, insurers that qualify as small businesses will avoid
the cost of submitting and having disapproved policy forms inconsistent
with the standards.

The rules provide a six-month period after adoption during which
policy forms that are inconsistent with the standards must be amended
and refiled. This should be more than sufficient time to allow all insurers,
regardless of size, to comply with the requirements of the proposed rules.

Full text of the proposed new rules follows:

SUBCHAPTER 7. COMMERCIAL LINES INSURANCE:

POLICY FORM STANDARDS

11:13-7.1 Purpose and scope

(a) The rules in this subchapter interpret provisions of the Com-
mercial Insurance Deregulation Act, N.J.S.A. 17:29AA-1 et seq., and
set standards for the acceptance or disapproval of policy forms sub-
mitted pursuant to N.J.S.A. 17:29AA-6. These standards are estab-
lished pursuant to N.J.S.A. 17:29AA-1!, which prohibits forms
which are unfair, inequitable, misleading or contrary to law, or which
produce rates that are excessive, inadequate, or unfairly dis-
criminatory.

(b) These rules do not apply to policy forms not required to be
submitted pursuant to N.J.S.A. 17:29A A-6. Nothing in this rule shall,
however, authorize the acceptance or use, or prohibit the disap-
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proval, of a policy form that is otherwise prohibited by any other
law or rule.

(c) These rules apply to all insurers which file copies of policy
forms pursuant to N.J.S.A. 17:29AA-6.

11:13-7.2  Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise:

“Aggregate limits”’ means a provision in an insurance policy that
sets forth as a limit of the insurer’s liability a total amount of all
claims covered for the policy period.

“Claims made policy’’ means an insurance policy that covers lia-
bility for injury or damage that the insured is legally obligated to
pay (including injury or damage occurring prior to the effective date
of the policy) arising out of incidents, acts or omissions, as long as
the claim is first made during the policy period or any extended
reporting period.

“Commercial lines insurance™ includes all kinds of policies except
those excluded by NJ.S.A. 17:29AA-3a and N.J.A.C. 11:18-1.1.

“Commissioner” means the Commissioner of the Department of
Insurance.

“Cost of legal defense” or ‘‘defense costs” means allocated at-
torney and all other litigation expenses that can be separately iden-
tified as arising from the defense of a specific claim.

“Day’" means calendar day.

“Department” means the New Jersey Department of Insurance.

“Extended reporting period™ or *“‘tail” means that period of time
specified in a policy in which claims first made after termination of
coverage under the policy for injury or damage that occurs during
the policy term, or that occurs on or after a retroactive date if any,
will be considered to be made during the policy term.

“Insurer’ means any person, corporation, association, joint under-
writing association subject to N.J.S.A. 17:29AA-22, partnership or
company licensed under the laws of this State to transact the business
of insurance and rating organizations that file policy forms on behalf
of their members and subscribers.

“Liability insurance policy” means any insurance policy that
provides coverage for legal liability, even if it contains other types
of coverage.

“Occurrence policy” means an insurance policy that covers liability
for injury or damage that the insured is legally obligated to pay
arising out of incidents, acts or omissions that occurred during the
policy period, for which a claim may be made during or subsequent
to the policy period.

“Policy” or “‘insurance policy” includes all endorsements.

“Poilutants” means any solid, liquid, gaseous, or thermal irritant
or contaminant, including smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste.

“Professional lability policy” includes medical malpractice and
lawyers professional liability.

“Retroactive date’” means a date concurrent with the effective date
of the policy or a particular date prior to the effective date of the
policy upon which the policy provides that coverage will be appli-
cable.

“Waste” includes materials to be recycled.

11:13-7.3  Aggregate policy limits

(a) No commercial insurance policy shall be issued or renewed on
a form required to be filed pursuant to N.J.S.A. 17:29AA-6 which
contains an aggregate limits provision, except as provided in this
section.

(b) Commercial policy forms for general liability and professional
liability insurance may contain an aggregate limits provision
provided that it conforms to the standards set forth in this section.

(c) Policy forms for permitted lines which are filed with aggregate
limits provisions shall meet the following minimum standards and
shall contain policy provisions, which may be in the form of a
mandatory endorsement, so as to incorporate these standards into
the terms of each policy.

1. The policy form shall include prejudgment interest as a sup-
plementary coverage. Prejudgment interest shall not be included
within the limit of liability nor within the aggregate limit of liability.
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2. The policy form shall contain a separate notice to the pol-
icyholder that states that the policy contains an aggregate limits
provision and that explains clearly the implications of an aggregate
limits provision.

i. The notice shall be attached to the first page of the policy.

ii. The notice shall be provided to the named insured when the
policy is first issued.

iti. The Department shall apply the criteria set forth in N.J.S.A.
52:12-2 and 56:12-10 in determining whether the explanation is clear.

3. If a general liability coverage, the policy form shall provide for
a notice to be sent by certified or registered mail to the named insured
as losses are paid or incurred as follows:

i. Not later than 30 days of the date when paid or incurred losses
equal or exceed 70 percent of the aggregate limit;

ii. Not later than |5 days of the date when incurred losses equal
or exceed 100 percent of the aggregate limit;

iii. Not later than three days of the date when paid losses equal
or exceed (00 percent of the aggregate limit;

iv. Upon exhaustion of the aggregate limit, the insurer shall
promptly send a notice by certified or registered mail to the named
insured and all other parties being defended (or against whom a claim
under the policy has been made) which contains information about
all pending claims.

4. [f a professional liability coverage, the policy form shall provide
for notice to be sent by certified or registered mail to the named
insured as follows:

i. Not later than three days of the date when the paid losses equal
or exceed 100 percent of the aggregate limit;

ii. Upon exhaustion of the aggregate limit, the insurer shall
promptly send notice by certified or registered mail to the named
insured and all other parties being defended (or against whom a claim
under the policy has been made) which contains information about
all pending claims.

5. The policy form shall provide that failure of the insurer to notify
the named insured as provided by sections three and four above shall
serve 1o increase the aggregate limit five percent for each day the
insurer fails to send the required notice.

6. The policy form shall provide that the aggregate limit can be
exhausted only by the payment of losses.

7. The policy form shall provide as a supplemental coverage a
minimum amount of $100,000 to reimburse the insured for expenses
necessary to transfer control and to continue defense of all claims
received on or before the date the aggregate limit is exhausted.

8. The policy form shall provide that:

i. The insurer shall notify the named insured of any recovery of
money by subrogation or otherwise:

ii. Any recovery shall be credited net of expenses towards the
aggregate limit;

iii. When the policy term has not expired, the policy shall be
reinstated to the extent of a recovery received as if the aggregate limit
had not been exhausted:; and

iv. When a policy term has expired, the recovery net of expenses
shall be provided to reimburse the insured for defense costs and
indemnity payments that would have been covered by the policy. This
reimbursement shall be provided in addition to the minimum
$100,000 reimbursement set forth in (c)7 above.

9. When a policy form may be used to provide coverage to a group
of insureds (other than an association or purchasing group) which
are not related by common ownership or joint economic enterprise,
the insurer shall provide a separate notice to each member of the
group that states that the policy is subject to a group aggregate limit
that explains clearly that the aggregate limit may be exhausted by
claims against other members of the group.

i. A copy of the notice shall be delivered by the insurer to each
member of the group, regardless of whether a copy of the policy is
delivered to each.

ii. The Department shall apply the criteria set forth in N.J.S.A.
56:10-2 and 56:10-12 in determining whether the explanation is clear.

11:13-7.4 Defense costs within policy limits
(a) No commercial insurance policy shall be issued or renewed on
a form required to be filed pursuant to N.J.S.A. 17:29AA-6 which
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contains a provision that includes defense costs within policy limits,
except as provided in this section.

(b) Commercial insurance policies for professional liability in-
surance may contain a provision that includes defense costs within
policy limits provided it conforms to the standards set forth in this
section.

(c) Policy forms for professional liability insurance which are filed
with provisions including the defense costs within policy limits shall
contain policy provisions, which may be in the form of a mandatory
endorsement, so as to incorporate these standards into the terms of
each policy.

1. The policy form shall provide a minimum limit of liability of
$1,000,000.

2. Defense costs shall not reduce the portion of the limit of liability
that remains available to pay claims until defense costs have been
incurred in an amount that equals or exceeds 100 percent of the policy
limit of liability. The portion of the limit of liability that remains
available to pay claims may be reduced only by the portion of
incurred defense costs greater than 100 percent of the policy limit
of liability.

3. The portion of the limit of liability available to pay claims shall
not be reduced to an amount less than 75 percent of the policy limit
of liability, regardless of the amount of defense costs incurred.

4. No defense costs shall be charged against any deductible
amount.

11:13-7.5 Miscellaneous provisions regarding policy limits of
liability

(a) No commercial insurance policy shall be issued or renewed on
a form required to be filed pursuant to N.J.S.A. 17:29AA-6 which
contains provisions concerning policy limits of liability that are not
in compliance with the standards set forth in this section.

(b) All commercial insurance policy forms filed shall meet the
following minimum standards. In the event that any policy form filed
includes provisions regarding sublimits, prejudgment interest or post-
judgment interest, the form shall also contain provisions, which may
be in the form of a mandatory endorsement, so as to incorporate
these standards into the terms of each policy.

1. No insurance policy shall contain a separate, lower limit of
liability for any coverage that is not permitted to be excluded in any
liability policy.

2. No liability insurance policy shall contain a provision that in-
cludes prejudgment or post-judgment interest within the limit of
liability.

i. Prejudgment and post-judgment interest shall be provided by all
liability policies as a supplementary coverage.

ii. Prejudgment and post-judgment interest may be limited to the
interest on the limit of liability.

11:13-7.6  Claims made policy forms

(a) No commercial insurance policy which is a claims made policy
shall be issued or renewed on a form required to be filed pursuant
to N.J.S.A. 17:29AA-6 except as provided in this section.

(b) Commercial insurance policies for professional liability and
pollution liability (other than auto) may be issued on a claims made
policy form provided that it conforms to the standards set forth in
this section.

(¢) Professional liability and pollution liability insurance (other
than auto) may be issued on a claims made policy form provided
that the policy contains provisions, which may be in the form of a
mandatory endorsement, so as to incorporate these standards into
the terms of each policy.

I. Claims made policies shall not contain a retroactive date.

2. Claims made policies shall not exclude specific accidents, prod-
ucts, work or locations.

3. Claims made policies shall be offered to the insured so as to
provide a choice between the following:

i. With extended reporting period or tail coverage that provides
a limited time period of at least 60 days within which a claim may
be reported; and

ii. With extended reporting period or tail coverage that provides
an unlimited time within which a claim may be reported.
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4. A claims made policy form that includes tail coverage shall
provide a minimum of the same limit of liability per accident and
aggregate limit as the claims made policy it supplements.

5. A claims made policy form shall not contain a retroactive date
with regard to tail coverage.

6. A claims made policy form may provide that any occurrence
policy that also covers a claim is primary to the claims made policy.

11:13-7.7 Exclusions from coverage

(a) No commercial insurance policy shall be issued or renewed on
a form required to be filed pursuant to N.J.S.A. 17:29AA-6 which
contains provisions excluding coverage as set forth in this section.

(b) In the event that any policy form inciudes exclusions or restric-
tions of coverage as set forth in this section, the forms shall also
contain provisions, which may be in the form of a mandatory en-
dorsement, so as to incorporate these standards into the terms of each
policy.

I. No commercial automobile liability policy shall contain a
provision that excludes coverage for the discharge of pollutants re-
sulting from motor vehicle accidents.

2. No liability insurance policy shall contain a provision that ex-
cludes from coverage any injury caused in whole or in part, either
directly or indirectly, by asbestos or arising out of or incidental to
the inhalation, use, manufacture, handling, shipment, installation,
removal or disposal of asbestos.

3. No general liability insurance policy shall contain a provision
that excludes coverage for bodily injury or property damage resulting
from the serving or selling of alcoholic beverages by any insured or
insured’s indemnitee not in the business of selling or serving alcoholic
beverages.

4. No liability insurance policy shall contain a provision that ex-
cludes coverage for designated operations.

5. No liability insurance policy shall contain a provision that ex-
cludes from coverage bodily injury, property damage, or medical
expense arising out of or resulting from the actual alleged, threatened,
attempted, or proposed sexual molestation or abuse of any person
by any insured, employee of any insured, or any other person actually
or apparently acting on behalf of any insured. Nothing in this section
shall prohibit a policy from containing a provision by which the
insurer may seek recovery by subrogation against an insured, em-
ployee of any insured, or any other person actually or apparently
acting on behalf of any insured.

6. No liability insurance policy shall contain a provision that ex-
cludes from coverage liability for the transmission of or the exposure
to a communicable disease by the insured to any other person.

7. No general liability policy shall contain a provision that ex-
cludes coverage of claims brought against an insured by job appli-
cants, current employees or former employees alleging injury arising
out of the employment or termination of any person. For the
purposes of this section “‘injury’ includes physical or emotional
injury from sexual harassment, discrimination of any kind, or result-
ing from wrongful or constructive termination.

11:13-7.8 Claims listing upon request

(a) All commercial insurance policies issued or renewed on a form
required to be filed pursuant to N.J.S.A. 17:29AA-6 shall contain
a provision that provides the insured with the right to request and
receive from the insurer within 45 days a list of paid and open claims.

1. The list of paid claims shall include the name and address of
the claimant(s); the date of the occurrence; the date(s) payment was
made; and the amount(s) paid for losses and allocated loss adjust-
ment expenses.

2. The list of open claims shall include the name and address of
the claimant; the date of the occurrence; and the amount reserved
for losses and allocated loss adjustment expenses.

(b) The right of the insured to request a claims listing as set forth
in (a) above may be limited to no more than two times during any
12 month interval.

(c) Nothing in this section shall be construed to alter an insurer’s
obligation to provide notice to the insured regarding aggregate limits
provisions in accordance with NJ.A.C. 11:13-7.3.

(CITE 21 N.J.R. 3060)
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11:13-7.9  Refiling policy forms

(a) Insurers with policy forms containing provisions inconsistent
with the standards set forth in this subchapter shall amend those
forms and refile them in accordance with N.J.S.A. 17:29AA-6 within
180 days of the effective date of this subchapter.

(b) Policy forms refiled as set forth in (a) above shall comply with
the standards set forth in this subchapter.

(¢) Policy forms refiled in accordance with this rule shall be accom-
panied by a certification of an officer of the insurer that the policy
form is being refiled in accordance with the standards set forth in
this subchapter and that the refiling has been done within the time
provided by N.J.A.C. 11:3-7.9(a).

LAW AND PUBLIC SAFETY
(a)

BOARD OF DENTISTRY
Parenteral Conscious Sedation

Proposed Repeal: N.J.A.C. 13:30-8.11
Proposed New Rule: N.J.A.C. 13:30-8.2

Authorized By: State Board of Dentistry, Samuel Furman,
D.D.S., President.

Authority: N.J.S.A. 45:6-3.

Proposal Number: PRN (989-501.

Submit comments by November 1, 1989 to:
William Gutman, Executive Director
Board of Dentistry, Room 321
1100 Raymond Boulevard
Newark, New Jersey 07102

The agency proposal follows:

Summary

The State Board of Dentistry (“Board”) is proposing to repeal the
present provision concerning the use of intravenous sedation, N.J.A.C.
13:30-8.11, and substitute the new rule concerning Parenteral Conscious
Sedation (“PCS”) that follows. The rule provides that in order for a
dentist to use PCS in his or her practice, the dentist must first obtain
a permit which is subject to review biennially by the Board. The dentist
must complete an application provided by the Board and demonstrate
that he or she has either administered PCS on a regular basis during the
three years immediately preceding the effective date of this rule or has
completed a minimum of 100 hours of didactic training and 100 hours
of clinical training in PCS within the three years immediately preceding
the effective date of this rule or thereafter. In addition, every applicant
must complete a course in emergency training, specifically the “Basic Life
Support: Course C” of the American Heart Association. Every applicant
must also possess basic equipment and supplies needed for emergency
situations and employ no fewer than two fully trained people, certified
in “Basic Life Support: Course C,” who shall be present in order to
monitor the patient whenever PCS is used.

An exception to the requirement of a PCS permit is made for a licensee
who holds a current general anesthesia permit, and for a licensee who
utilizes the services of a PCS permit holder or an anesthesiologist,
provided the permittee or anesthesiologist remains present throughout
administration of PCS and until the patient is dismissed.

The rule further requires that the PCS permit holder make a physical
evaluation of the patient and retain the patient’s medical history for seven
years.

Social Impact

The proposed new rule is designed to protect patients by ensuring that
anyone using or assisting in PCS procedures during dental treatment is
competent, adequately prepared for contingencies and equipped with
proper materials. Under the new rule, practitioners not only must have
optimum training but also will be required to preserve their skills by
continuing education, a measure that will further safeguard their patients.

Regulation of the use of PCS in a dental practice is essential because
there is a higher possibility of injury or mortality in this type of procedure
than with most other forms of anesthesia. Requirements for the use of
this procedure are, therefore, distinctly beneficial to the health, safety and
welfare of the public.
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Economic Impact

The proposed new rule requires specific training in Parenteral Con-
scious Sedation (PCS), with attendant expense for such training, unless
the dentist supplies an affidavit attesting to three years of regular adminis-
tration of PCS in his or her practice prior to the rule’s effective date.
Continuing education courses create additional costs. Moreover, there
may be an expense for an additional employee if a dentist presently
employs only one person in the office to assist in monitoring a patient
who receives PCS. The basic equipment which is required also presents
considerable expense. There will be further costs for text materials for
the American Heart Association course, but these are negligible. Since
all of these expenses will be borne by the PCS licensee, the fees charged
to patients for procedures involving PCS may be expected to rise some-
what. The Board believes, however, that possible increases in the cost
of dental services involving PCS are compensated by enhanced protection
of the patient’s safety and well-being.

Regulatory Flexibility Analysis

If, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., dentists are deemed “‘small businesses™ within the
meaning of the statute, the following statement is applicable:

This new rule is intended to protect patients for whom the use of PCS
during dental treatment is necessary. [t will be applicable to all licensees
who wish to obtain a permit from the Board of Dentistry to employ this
type of anesthesia, since, by the very nature of this rule, no exemptions
are possible except for holders of general anesthesia permits. Holders of
such permits presently number approximately 400 out of a total of 10,017
persons licensed by the Board of Dentistry.

As discussed in the Economic Impact section, certain costs will be
incurred by the licensee in order to comply with the new rules, the first
of which is the cost of continuing education. This amount cannot be
precisely determined since the several options listed for fulfillment of the
requirement—teaching, lectures, seminars, etc.—vary considerably in
cost.

Second, if a dentist presently employs only one trained person to
monitor the patient during a PCS procedure, employment of another
individual will clearly create additional expense, to a degree determined
by the pay scale in that office and locality.

Third, the PCS permit holder must possess certain equipment required
by the Board. If he or she does not, the purchase of this equipment will
impose further expense.

Finally, some cost is entailed for participation in the American Heart
Association course required under N.J.A.C. 13:30-8.2(e) and (f), but this
amount is negligible, covering text materials only. Affidavits and certifica-
tions to the Board involve similarly minimal sums.

A recordkeeping requirement mandates the retention of patient medical
histories for a minimum of seven years. The Board considers this require-
ment to be consonant with high standards of professional practice and
an essential safeguard for the patient who may undergo repeat procedures
or whose continuing treatment by the dentist or other health-care pro-
fessionals requires reference to such records.

Full text of the proposal follows (additions indicated in boldface
thus: deletions indicated in brackets [thus]):

13:30-8.2 [(Reserved)] Parenteral conscious sedation

(a) The use of parenteral conscious sedation (hereinafter referred to
as “PCS”) by a dentist without first having met the minimum standards
of training and procedure as stated herein shall constitute a deviation
from the normal standards of practice required of a licensee.

(b) Parenteral conscious sedation is defined as a depressed level of
consciousness produced by the parenteral administration of pharma-
cologic substances that retains the patient’s ability to independently and
continuously maintain an airway and respond appropriately to physical
stimulation or verbal command. This modality includes administration
of medications via all parenteral routes, that is, intravenous, in-
tramuscular, subcutaneous, submucosal, or inhalation, but does not
include nitrous-oxide inhalation analgesia.

(c) No dentist shall use PCS for dental patients after six months
from the effective date of this rule unless such dentist possesses a PCS
permit issued by the State Board of Dentistry. The dentist holding such
permit shall be subject to review, and such permit shall be renewed in
November 1991 and biennially thereafter.
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(d) Any dentist who wishes to obtain a Board permit to employ PCS
shall complete as application as provided by the Board office and shall
provide one of the following:

1. An affidavit attesting that the dentist has administered PCS on
a regular routine basis in his or her daily practice during the three year
period immediately preceding the effective date of this rule. “Regular
routine basis’’ shall be defined as an average of no less than three times
per week; or

2. Certified or verifiable proof that the dentist has completed a
minimum of 100 hours of continuing education in didactic training and
100 hours in clinical training in PCS within three years preceding the
effective date of this rule or thereafter.

(e) Every applicant for a permit to use PCS shall obtain emergency
training by completing “Basic Life Support: Course C” of the Ameri-
can Heart Association and shall maintain current certification in the
course. The applicant shall furnish proof of this training and certifica-
tion to the Board upon application for a permit and proof of recertifica-
tion upon biennial renewal of the permit.

(f) Every applicant for a permit to use PCS additionally shall certify
to the Board that the dentist employs no fewer than two persons who
will be present in the office and assist in monitoring the patient whenever
PCS is employed. The applicant shall further certify that these persons
are trained in and capable of monitoring vital signs and of assisting
in emergency procedures and that they maintain current certification
in “Basic Life Support: Course C.”

(g) Every applicant for a permit to use PCS shall certify as part
of the application that he or she possesses basic equipment and supplies
to deal with emergency situations. The permit holder’s facility shall
contain the following readily accessible and properly operating equip-
ment: emergency drug kit; positive pressure oxygen; stethoscope; suc-
tion; nasopharyngeal tubes; oropharyngeal tubes; and 2 blood pressure
monitoring device.

(h) Any licensee who holds a current general anesthesia permit issued
by the Board of Dentistry shall be authorized to use PCS and shall
not be required to make application for a permit pursuant to this
section.

(i) Any dentist who utilizes the services of a PCS permit holder or
an M.D. or D.O. who is a member of the anesthesiology staff of an
accredited hospital shall not be deemed to be practicing PCS, provided
that such permit holder or anesthesiologist must remain present and
bears full responsibility during the entire procedure and until any patient
has recovered fully and has been dismissed. Any permit holder invited
by a dentist to provide PCS services shall bear full responsibility for
compliance with all terms and conditions of this rule including, but not
limited to, the minimum requirements for equipment and assisting staff.

(j) Prior to the administration of a PCS agent for the purpose of
controlling pain, a physical evaluation shall be made by the permit
holder and a complete medical history shall be obtained which shall
include previous medications, allergies and sensitivities. Said history
shall be maintained in the files of each dentist for a period of not less
than seven years. Specific records on the use of PCS shall be kept as
part of every patient chart and shall include the type of agent, the dosage
and the duration of sedation.

(k) Every licensee who holds a PCS permit shall present satisfactory
proof to the Board upon biennial renewal that the holder has completed
at least 20 credit hours during the previous two year period in continuing
education courses devoted to PCS and presented by an accepted pro-
gram in a suitable institution. Satisfactory credit hours to fulfill this
continuing education requirement may be obtained from the following:

1. Professional service review organizations; ’

2, Teaching;

3. Lectures;

4. Seminars; or

5. Other methods approved by the Board.

(I) Any designee of the Board shall be authorized during ordinary
business hours to enter and inspect any dental office for the purpose
of enforcing the provisions of this rule.

(m) Any licensee who administers PCS without first having obtained
a permit from the Board or any licensee who fails to comply with the
rules set forth herein, shall be deemed to have engaged in prefessional
misconduct and/or gross malpractice or negligence and may be sub-
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jected to appropriate disciplinary action including an action for the
suspension or revocation of the licensee’s license to practice dentistry
in the State of New Jersey.

[13:30-8.11 Intravenous sedation

Every licensee who utilizes intravenous sedation on a regular basis
shall employ sufficient auxiliary personnel to monitor the adminis-
tration of this procedure and shall certify to the Board upon Request
that said personnel is or are capable of assisting in and trained for
the procedure.]

(a)
DIVISION OF CONSUMER AFFAIRS

State Board of Dentistry
Use of General Anesthesia

Proposed Amendment: N.J.A.C. 13:30-8.3

Authorized By: State Board of Dentistry, Samuel Furman,
D.D.S., President.

Authority: N.J.S.A. 45:6-3.

Proposal Number: PRN 1989-502.

Submit comments by November 1, 1989 to:
William Gutman, Executive Director
Board of Dentistry, Room 321
1100 Raymond Boulevard
Newark, New Jersey 07102

The agency proposal follows:

Summary

The State Board of Dentistry is proposing to amend its rule concerning
the use of general anesthesia, which is designed to protect the public in
this highly specialized area. The amendment sets forth with greater speci-
ficity the requirements to be met before administering general anesthesia
in appropriate dental procedures. For example, the Board now specifies
that no fewer than two trained individuals shall be present to assist in
monitoring a patient under general anesthesia; formerly, the rule required
“sufficient personne!” for this purpose. These individuals, as well as the
dentist, must receive training for emergency situations, specifically the
American Heart Association’s ‘“‘Basic Life Support: Course C.” The
amendment also mandates 20 hours in continuing education credits prior
to biennial renewal of the general anesthesia permit instead of the former
100 credit points,” and increases the period for retention of a patient’s
complete medical history from three years to seven.

Several changes have been made for clarity, such as the changes in the
present N.J.A.C. 13:30-8.3(g), proposed to be recodified as N.J. A.C.
13:30-8.3(k). N.J.LA.C. 13:30-8.3(c)3 has been entirely deleted because it
is out-of-date. N.J.A.C. 13:30-8.3(h), which lists ways of fulfilling the
continuing education requirement, has been repositioned, and *‘clinical
experience” deleted from the list.

The State Board of Dentistry is amending the rule in order to bring
it into conformity with what occurs in the current practice of dentistry.
Also, these rules are now consistent with new rules concerning Parenteral
Conscious Sedation which the Board is concurrently proposing.

Social Impact

Since this amendment is intended to make existing rules clearer and
more specific, the social impact will be beneficial both to the dental
profession and those patients who undergo dental procedures involving
general anesthesia. The administration of general anesthesia requires a
high degree of training and skill, and certain safeguards must be in place
in order to protect the dental patient against any health contingency. The
proposed provision which mandates special training in emergency health
measures for the dentist as well as the minimum two persons assisting
in the procedure, are clearly protective of the public welfare. Requiring
that the patient medical history be retained for at least seven years, instead
of three, ensures immediately available data if a patient needs further
treatment, even long after an initial procedure, or if such information
is required by other health care professionals. The Board believes that
the more precise requirements contained in the amendment will help
avoid any critical situations, and enhance the safety and well-being of
the patient.

(CITE 21 N.LR. 3062)
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Economic Impact

The changes in the current rule should not have appreciable economic
impact for additional training except for negligible costs for text materials
for the American Heart Association course. There will, however, be a
cost for an additional employee if a dentist presently employs only one
person in the office to assist in monitoring patients under general
anesthesia, and that expense may well be passed on to patients. The Board
believes, however, that the added safeguards fully justify any possible
economic impact resulting from the amended requirements.

Regulatory Flexibility Analysis

If, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., dentists are deemed ‘“‘small businesses’” within the
meaning of the statute, the following statement is applicable:

The total number of licensees presently regulated by the Board of
Dentistry is 10,017. Approximately 400 licensees who possess a general
anesthesia permit will be immediately affected by this proposed amend-
ment. The new record-keeping requirement consists of maintaining a
patient history for seven years in the files of the dentist as opposed to
three years in the present regulation: this extended period will possibly
result in additional costs for file space. The reporting requirement is, as
in the present rule, that the applicant must certify as to training programs
completed by the persons who assist in monitoring the patient; such
certification does not create significant impact in terms of time or expense.
As to professional services, any costs incurred due to this amendment
would be limited to the course given by the American Heart Association,
where minimal fees for materials will be involved. There are no initial
capital costs required for compliance. Since all of these requirements are
for the sole purpose of further safeguarding the public, no exemption for
any of the licensees is possible as such exemption would defeat the
purpose of the rule.

Full text of the amendment follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

[3:30-8.3 Use of general anesthesia

(a) The use or employment of general anesthesia [in the private
office of] by a dentist without first having met the minimum stan-
dards of training and procedure as stated herein [may] shall constitute
a deviation from the normal standards of practice required of a
licensee. [The Board of Dentistry shall determine whether the extent
of the deviation shall be such as to require disciplinary action
pursuant to the Dental Practice Act, N.J.S.A. 45:6-! et seq.]

(b) General anesthesia consists of the deliberate use of any drug,
combination of drugs, element or other material with the specified
intent to induce a loss of sensation and consciousness.

[(c) General provisions concerning use of general anesthesia are
as follows:

1.Jtc}) No dentist shall employ or use general anesthesia on an
outpatient basis for dental patients [after November 1, 1977,] unless
such dentist possesses a permit [or authorization] issued by the State
Board of Dentistry. The dentist holding such permit shall be subject
to review, and such permit shall be renewed biennially.

[2.](d) In order to receive such a permit, the dentist shall apply
on an official application form and submit certified or verifiable proof
that he or she:

i. Has completed a minimum of three years postdoctoral training
in oral surgery, or a minimum one-year training course in
anesthesiology: or

[(1)]ii. Is a diplomate in oral surgery or is Board-eligible in oral
surgery; or

[(2)]iti. Ts a fellow of the American Dental Society of
Anesthesiology, or is a member of the American Society of Oral
Surgeons and/or is a member of the New Jersey Society of Oral
Surgeons[; or].

[(3) Has administered general anesthesia on a regular routine basis
in his everyday practice during the three year period next preceding
the effective date of this original rule (effective November 19, 1976)
and thereafter successfully completes not less than 300 credit points
of refresher courses in general anesthesia as prescribed by the Board
and presented by an accepted program in a suitable institution prior
to November 1, 1979: and]

[ii.]J¢e) Every applicant for a general anesthesia permit must certify
that he or she employs [sufficient personnel (as deemed by the Board)]
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no fewer than two persons who must be present in the office to assist
in monitoring the patient under general anesthesia[;]. Such personnel
shall be certified by the permit holder as being trained in and capable
of monitoring vital signs, and of assisting in emergency procedures
[; and].

[iii.)(f) Every applicant for a general anesthesia permit must certify
that he or she possesses basic equipment and supplies to deal with
emergency situations, which equipment and supplies shall be readily
accessible and in good order. This shall consist of no less than the
list that shall be supplied by the Board.

[3.](g) [Each and every anesthesia facility] The dental facility of
any permit holder shall be inspected and approved by the State Board
of Dentistry or its designee, [only] once every six years.

[(d)](h) This [certificate] permit shall be renewed biennially upon
satisfactory proof being submitted to the Board that the holder has
completed at least [100 credit points every two years) 20 hours during
the previous two year period in continuing education courses devoted
to general anesthesia and approved by the Board. [Permit holders
failing to apply for timely renewal shall be subject to a monetary
penalty of $200 and shall have said office anesthesia facility inspected
and approved by the State Board of Dentistry or its designee before
a certificate of renewal will be granted.]

(i) Satisfactory credit hours to fulfill the continuing education re-
quirement may be obtained in any one of the following areas:

1. Professional service review organizations;

2. Teaching;

3. Lectures;

4. Seminars; or

5. Other methods approved by the Board.

[(e)](§) Prior to the administration of an anesthetic agent for the
purpose of controlling pain, a physical evaluation shall be made by
the permit holder and a complete medical history which shall include
previous medications, allergies and sensitivities shall be obtained.
Said history shall be maintained in the files of each dentist for a
period of not less than [three] seven years succeeding the taking of
same. Specific records on use of general anesthesia shall be kept and
shall include type of agent, dosage and duration.

{(f) Noncompliance with these rules or administering general
anesthesia without first registering with the Board may subject the
licensee to appropriate disciplinary action which may include
suspension or revocation of his or her license to practice dentistry.]

[(g)A](k) Any dentist who [works in connection with] utilizes the
services of a permit holder or [a]an [trained] M.D. or D.O. who is
a member of the anesthesiology staff of an accredited hospital shall
not be deemed to be practicing general anesthesia provided that such
permit holder or anesthesiologist [shall] remains present and bears full
responsibility during the entire procedure and [on the premises of the
dental facility] until any patient [given general anesthesia] regains
consciousness [shall not be deemed to be practicing general
anesthesia). Any permit holder invited by a dentist to provide general
anesthesia services shall bear full responsibility for compliance with all
terms and conditions of this rule including, but not limited to, the
minimum requirements for equipment and assisting staff.

[(h) Credit points shall be specified by the Board for the following
areas:

PSRO;

. Teaching;

Lecture;

. Seminars;

. Clinical experience;

or other methods approved by the Board.]

(I Every applicant for a permit to use general anesthesia must obtain
emergency training by completing the “Basic Life Support: Course C”
of the American Heart Association and must maintain current certifica-
tion in said course, This training also shall be required of all persons
who assist in monitoring a patient under general anesthesia. The permit
applicant must furnish proof of said training and certification to the
Board.

(m) Any designee of the Board shall be authorized during ordinary
business hours to enter and inspect any dental office for the purpose
of enforcing the provisions of this rule.
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(n) Any licensee who administers general anesthesia without first
having obtained a permit from the Board or any licensee who fails to
comply with the rules set forth herein, shall be deemed to have engaged
in professional misconduct and/or gross malpractice or negligence and
may be subjected to appropriate disciplinary action including an action
for the suspension or revocation of the licensee’s license to practice
dentistry in the State of New Jersey.

TRANSPORTATION
(a)

DIVISION OF CONSTRUCTION AND MAINTENANCE

ENGINEERING SUPPORT
BUREAU OF MAINTENANCE SUPPORT

Permits
Permits for Driveways (Access); Street Intersection

Proposed Amendments: N.J.A.C. 16:41-2.2, 2.3, 2.4,
71,7.2and 7.3

Authorized By: Robert A. Innocenzi, Acting Commissioner,
Department of Transportation.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 27:7A-11 and 27:7A-17.

Proposal Number: PRN 1989-499.

Submit comments by November |, 1989 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Transportation proposes to increase the fee sched-
ule for application and permit fees for access to the State highway system.
The proposed changes also include some modifications to current
categories of access permits and applies access permit fees to street inter-
section permit requests which are generated from some new develop-
ments.

The proposed fee schedule will substantially increase the fees paid by
those wishing to expand or change the use of their property and those
wishing new or modified access to the state highway system, increasing
the typical fees paid by anywhere from $32.00 for a Private Use access
to $11,800 for Major with Planning Review. The fee increase is being
proposed to recoup the total costs associated with review of access permit
applications. The Department is cognizant of the State Highway Access
Management Act which requires that the Department not attempt to
enforce a revised Access Code before it is adopted, and considers the
change in fee levels proposed herein as not being inconsistent with the
existing act.

Social Impact

The Department will be able to recover its administrative costs from
those that benefit directly from highway access driveways rather than all
taxpayers as is currently done through general State appropriations. The
only group directly impacted by these proposed amendments are property
owners who wish to expand or change the use of their property and those
who wish a new or modified driveway or street onto the State highway
system. The department receives 1,1000 to 1,200 applications per year
for access to the State highway system. An applicant should not normally
have to wait more than 30 days to receive a minor access permit, 85 days
for a normal Major permit or 185 days for a Major with Planning Review
permit from the time of receipt of a complete application. Financing
review by user fees rather than general appropriations will allow the
Department more flexibility in responding to the demand for timely
review of applications.

Economic Impact
The State of New Jersey will receive additional revenues from the new
fee structure. Property owners will incur an added expense for placing
new driveways or modifying existing driveways on the State highway
system or changing the use of property with existing access.

(CITE 21 N.J.R. 3063)
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The following information indicates the impact on typical access ap-
provals:

Current Proposed Increase
Private Use $ 18.00 § 5000 S 3200
Residence and Business 37.00 100.00 63.00
Minor 75.00 350.00 285.00
Major 185.00 5.000 4815
Major with Planning 310.00 12,000 11,690
Review

The Department of Transportation currently generates approximately
$100,000 annually from access permit application and permit fees. The
proceeds are currently returned to the General Fund. The anticipated fee
increase is estimated to generate a revenue base of approximately $2.5
million annually. Current appropriation act language allows for revenues
in excess of $600,000 collected on all types of highway permits to be
returned to the Department as appropriated revenues. [t is anticipated
that all highway permit revenues in excess of $600,000 collected from an
increase in access permit fees will be returned to the Department of
Transportation. The public at large will benefit from the proposed amend-
ments change since they will no longer be taxed to support this particular
activity. Other State agencies would be impacted only if they construct
or modify facilities on State highways.

User fee financing should generally provide a more responsive resource
base for processing applications in a timely manner. There may be savings
to access applicants in those cases where delays in the processing of permit
applications result in additional costs or loss of potential revenues.

Regulatory Flexibility Analysis

The proposed rule amendments will not impose any additional book-
keeping or recordkeeping on small businesses as the term is defined by
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. However, it
will impact small businesses most directly by substantially increasing the
application and permit fees required for access to the State highway
system and by providing a timely response to the application. The
proposed rule changes do not change the level or type of documentation
required for an access permit, so no additional administrative burden will
be placed on small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

16:41-2.2  Authority

(a) (No change.)

(b) In this connection, attention is directed to N.J.S.A. 27:7-44.1
which provides as follows:

1. (No change.)

2. Any person guilty of any violation of this section shall be liable
to a fine not exceeding $100.00 for each such day’s violation, and
the costs of prosecution, to be recovered by a civil action in the name
of the State before any court of competent jurisdiction, by the com-
missioner. Said fines shall be paid into the State Treasury to the credit
of the funds available for construction, maintenance and repair of
roads. Any such violation may be removed from any State highway
as a trespass by a civil action brought by the commissioner in the
superior court. The court may proceed in the action in a summary
manner or otherwise.”

(¢) (No change.)

16:41-2.3  Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise[.]:

[“Commercial major™] “Major” and “major development’ means
an entrance or driveway serving shopping centers, business establish-
ments, manufacturing plants, parking and/or sales lots, truck ter-
minals, gasoline stations, churches, recreational areas, subdivisions,
housing projects and similar establishments where the expected traffic
volume [is less than 500 cars per day or more with or without speed-
change lanes involved as shown by the applicants analysis of antici-
pated activity] warrants design review by the Major Permits Unit as
shown in Tables A through J, incorporated herein by reference as
Appendix A.

(CITE 21 N.J.R. 3064)
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[*Commercial minor™] “Minor" and “‘minor development™ means
an entrance or driveway serving shopping centers, business establish-
ments, manufacturing plants, parking and/or sales lots, truck ter-
minals, gasoline stations, churches, recreational areas, subdivisions,
housing projects and similar establishments where the expected traffic
volume [is less than S00 cars per day as shown by the applicants
analysis of anticipated activity and verified by the NJDOT] does not
warrant design review by the Major Permits Unit as specified in Tables
A through J.

16:41-2.4 Permit provisions

(a) Any person, before constructing one or more driveways enter-
ing on any State highway in New Jersey: or intending to reconstruct,
change or modify any existing driveway: or intending to expand or
change the use of property with existing access to a State highway;
or proposing to construct sidewalk, curbing or any related work
within the limits of highway right-of-way must apply to and obtain
a permit from the New Jersey Department of Transportation.

(b) The Department retains the right to determine the final classi-
fication of the [type] types of permit requested (Note—applications
for street intersections must comply with the requirements of
N.JAC. 16:41-7)

1. Types of permits are:

i. through ii. (No change.)

[iii. Automobile service station:]

[iv.]iii. [Commercial minor]] Minor and minor development;

[v.]iv. [Commercial major] Major [and major development] with
planning review.

(c) through (g) (No change.)

(h) [Fee] The fee schedule is as follows:

Application ~ Permit
Fee Fee
[1. Private driveway $6.00 12.00 each opening
2. Combined residence and business  $12.00 25.00 each opening
3. Automobile Service Station §25.00 50.00 each opening
4. Commercial minor and minor de-
velopment $25.00 50.00 each opening
5. Commercial major and major de-
velopment without speed change
lanes $60.00 125.00 each opening
and geometric drive
6. Commercial major and major de-
velopment with speed change
lanes $60.00 250.00 each opening
and geometric drive]
1. Private Driveway $35.00 $15.00
2. Combined Residence and Business  $75.00 $25.00
3. Minor and Minor Development $265.00 $85.00
4. Major $3,750 $1,250
5. Major with Planning Review $9,000 $3,000
[7.}6. Extension fee includes:
1. Private driveway $10.00;
ii. All other access $20.00:
[8.]7. Concept review {$100.00]$500.00

(i) through (1) (No change.)

(m) All applications must be accompanied by the appropriate fee
based on the submitted documentation. Additional [application fees)
applications may be required upon Departmental review and possible
recommended changes.

(n) through (p) (No change.)

(q) Subsequent to receiving an Access Permit Application and as-
sociated application fee, [The] the New Jersey Department of Trans-
portation at its discretion may enter into a contractual agreement
with the developers of large projects in lieu of the issuance of a
permit. The agreement would generally be concerned with major
developments involving roadway improvements to be phased over an
extended period of time. Supporting documentation will comply with
the requirements for permit applications.

(r) Upon receipt of the required application fee and Department
approval for the requested highway access, the permit fee will be waived

NEW JERSEY REGISTER, MONDAY, OCTOBER 2, 1989



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

for applicants registered under the laws of New Jersey as a non-profit
corporation and providing low or moderate income housing units to be
constructed pursuant to the “Fair Housing Act”, P.L. 1985, ¢.222
(N.J.S.A. 52:27D-301 et seq) or under court settlement. The permit
fee will be waived only if more than 25 percent of the development is
affordable housing units. The proportion shall be determined by compar-
ing the land area to be developed for affordable housing units, exclusive
of common and roadway areas, to the total area.

16:41-2.20 Violations

(a) (No change.)

(b) Any person guilty of any violation shall be liable to a fine not
exceeding $100.00 for each such day’s violation and the costs of
prosecution to be recovered by a civil action in the name of the State
before any court of competent jurisdiction, by the [commissioner]
Commissioner. (See [section 2 of this subchapter] N.J.A.C.
16:41-2.2.)

SUBCHAPTER 7. STREET INTERSECTION

16:41-7.1 Permit application

The New Jersey Department of Transportation requires that a
permit must be obtained prior to intersecting State highways with
new streets or revisions of existing streets. Applications are to be
made by the borough, township, or county engineer by [letter] Appli-
cation Form “APPLICATION FOR HIGHWAY OCCUPANCY".

16:41-7.2 Application requirements

(a) Any [letter] application requesting a permit for street inter-
sections must be accompanied by:

1. [Six] Eight copies of a plan with the intersection enlarged at
a scale of 1 inch = 30 feet showing profile[.] , if a development is

NEW JERSEY REGISTER, MONDAY, OCTOBER 2, 1989

Interested Persons see Inside Front Cover

TRANSPORTATION

involved. The intersection plans are to show such details as curb,
gutter, sidewalk, [degree or] curb radii, and drainage structures, if
any[;]. The development plans shall be signed by the borough, township
or county engineer whomever might be involved, and also the secretary
or chairman of the planning board, if such board exists;

[2. Two copies of subdivision plans, showing profile, if a develop-
ment is involved. The development plans shall be signed by the
borough, township or county engineer, whomever might be involved,
and also the secretary or chairman of the planning board, if such
board exists;]

[3.] 2. A copy of the resolution accepting the street, if one is
available.

(b) (No change.)

(c) If a local government seeks permission for street access to a State
highway based on a major development, the request should be submitted
by the local government and developer jointly as a Highway Access
Permit application under the provisions of N.J.A.C. 16:41-2. The De-
partment reserves the right to return any application for a Street
Intersection Permit to the local government if NJDOT determines such
application is based on a major development.

16:41-7.3 Fee schedule
(a) The fee schedule is:
1. Application fee:
i. (No change.)
ii. Improvement of a street: $5.00.
2. Permit fee:
i. (No change.)
ii. Improvement of a street: $25.00.
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Type Of Permit and Review Determination

APPENDIX A

TABLE A

PROPOSALS

Type Of Improvement: APARTMENT COMPLEXES (All Types), CONDOMINIUMS, MOBILE HOMES, PUD’S, RETIREMENT

COMMUNITIES, HOUSING DEVELOPMENTS (Detached & Townhouses).

2-Way Traffic Volume Of Less Than 500 Vehicles Per Day

IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDITIONAL OF
A HIGHWAY WITH UNITS PERMIT DESIGN PLANNING
100 Or LESS MINOR NO NO
3 Lanes or LESS
MORE Than MAIJOR YES NO
100
300 Or LESS MINOR NO NO
4 Lanes Or MORE
MORE Than MAJOR YES NO
300

2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF UNITS PERMIT DESIGN PLANNING
350 Or LESS MAJOR YES NO
12,500 Or LESS
351 Or MORE MAJOR YES YES
3 Lanes Or LESS
175 Or LESS MAJOR YES NO
12,501 Or MORE
176 Or MORE MAJOR YES YES
750 Or LESS MAJOR YES NO
30,000 Or LESS
751 Or MORE MAJOR YES YES
4 Lanes Or MORE
375 Or LESS MAJOR YES NO
30,001 Or MORE
376 Or MORE MAJOR YES YES
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TABLE B
Type Of Permit and Review Determination

Type Of Improvement: HOTELS/MOTELS

2-Way Traffic Volume Of Less Than 500 Vehicles Per Day

IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH ROOMS PERMIT DESIGN PLANNING
85 Or LESS MINOR NO NO
3 Lanes or LESS
MORE Than MAJOR YES NO
85
250 Or LESS MINOR NO NO
4 Lanes Or MORE
MORE Than MAJOR YES NO
250
2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF ROOMS PERMIT DESIGN PLANNING
335 Or LESS MAJOR YES NO
12,500 Or LESS
336 Or MORE MAJOR YES YES
3 Lanes Or LESS
168 Or LESS MAJOR YES NO
12,501 Or MORE
169 Or MORE MAJOR YES YES
720 Or LESS MAJOR YES NO
30,000 Or LESS
721 Or MORE MAJOR YES YES
4 Lanes Or MORE
360 Or LESS MAJOR YES NO
30,001 Or MORE
361 Or MORE MAJOR YES YES
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TABLE C
Type Of Permit and Review Determination
Type Of Improvement: WAREHOUSES, INDUSTRIAL PARKS, And FLEXSPACE
2-Way Traffic Volume Of Less Than 500 Vehicles Per Day
IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH SQUARE FEET PERMIT DESIGN PLANNING
25,000 sq. ft. MINOR NO NO
Or LESS
3 Lanes Or LESS
MORE Than MAJOR YES NO
25,000 sq. ft.
60,000 sq. ft. MINOR NO NO
Or LESS
4 Lanes Or MORE
MORE Than MAJOR YES NO
60,000 sq. ft.
2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF SQUARE FEET PERMIT DESIGN PLANNING
57,000 sq. ft. MAJOR YES NO
Or LESS
12,500 Or LESS
MORE Than MAJOR YES YES
57,000 sq. ft.
3 Lanes Or LESS
28,500 sq. ft. MAJOR YES NO
Or LESS
12,501 Or MORE
MORE Than MAJOR YES YES
28,500 sq. ft.
122,000 sq. ft. MAJOR YES NO
Or LESS
30,000 Or LESS
MORE Than MAJOR YES YES
122,000 sq. ft.
4 Lanes Or MORE
61,000 sq. ft. MAJOR YES NO
Or LESS
30,001 Or MORE
MORE Than MAJOR YES YES
61,000 sq. ft.
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TABLE D
Type Of Permit and Review Determination
Type Of Improvement: GENERAL OFFICE BUILDINGS
2-Way Traffic Volume Of Less Than 500 Vehicles Per Day
IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH SQUARE FEET PERMIT DESIGN PLANNING
30,000 sq. ft. MINOR NO NO
Or LESS
3 Lanes Or LESS
MORE Than MAIJOR YES NO
30,000 sq. ft.
70,000 sq. ft. MINOR NO NO
Or LESS
4 Lanes Or MORE
MORE Than MAJOR YES NO
70,000 sq. ft.
2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF SQUARE FEET PERMIT DESIGN PLANNING
65,000 sq. ft. MAJOR YES NO
Or LESS
12,500 Or LESS
MORE Than MAJOR YES YES
65,000 sq. ft.
3 Lanes Or LESS
40,000 sq. ft. MAJOR YES NO
Or LESS
12,501 Or MORE
MORE Than MAJOR YES YES
40,000 sq. ft.
140,000 sq. ft. MAJOR YES NO
Or LESS
30,000 Or LESS
MORE Than MAJOR YES YES
140,000 sq. ft.
4 Lanes Or MORE
85,000 sq. ft. MAJOR YES NO
Or LESS
30,001 Or MORE
MORE Than MAIJOR YES YES
85,000 sq. ft.
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TABLE E
Type Of Permit and Review Determination
Type Of Improvement: MEDICAL OFFICE BUILDINGS
2-Way Traffic Volume Of Less Than 500 Vehicles Per Day
IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH SQUARE FEET PERMIT DESIGN PLANNING
9,000 sq. ft. MINOR NO NO
Or LESS
3 Lanes Or LESS
MORE Than MAJOR YES NO
9,000 sq. ft.
28,000 sq. ft. MINOR NO NO
Or LESS
4 Lanes Or MORE
MORE Than MAJOR YES NO
28,000 sq. ft.
2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF SQUARE FEET PERMIT DESIGN PLANNING
60,000 sq. ft. MAJOR YES NO
Or LESS
12,500 Or LESS
MORE Than MAJOR YES YES
60,000 sq. ft.
3 Lanes Or LESS
30,000 sq. ft. MAJOR YES NO
Or LESS
12,501 Or MORE
MORE Than MAJOR YES YES
30,000 sq. ft.
128,600 sq. ft. MAJOR YES NO
Or LESS
30,000 Or LESS
MORE Than MAJOR YES YES
128,600 sq. ft.
4 Lanes Or MORE
64,300 sq. ft. MAJOR YES NO
Or LESS
30,001 Or MORE
MORE Than MAJOR YES YES
64,300 sq. ft.
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TABLE F
Type Of Permit and Review Determination
Type Of Improvement: EDUCATIONAL INSTITUTIONS
2-Way Traffic Volume Of Less Than 500 Vehicles Per Day

IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH EST. ENROLLMENT PERMIT DESIGN PLANNING
250 students MINOR NO NO
Or LESS
3 Lanes Or LESS
MORE Than MAJOR YES NO
250 students
700 students MINOR NO NO
Or LESS
4 Lanes Or MORE
MORE Than MAJOR YES NO

700 students

2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day

IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF EST. ENROLLMENT PERMIT DESIGN PLANNING
1,310 students MAJOR YES NO
Or LESS

12,500 Or LESS

MORE Than MAJOR YES YES
1,310 students
3 Lanes Or LESS

655 students MAJOR YES NO
Or LESS
12,501 Or MORE
MORE Than MAJOR YES YES
655 students
2,800 students MAJOR YES NO
Or LESS
30,000 Or LESS
MORE Than MAJOR YES YES

2,800 students
4 Lanes Or MORE

1,400 students MAJOR YES NO
Or LESS
30,0601 Or MORE
MORE Than MAJOR YES YES

1,400 students
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TABLE G
Type Of Permit and Review Determination
Type Of Improvement: HOSPITALS
2-Way Traffic Volume Of Less Than 500 Vehicles Per Day
IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH SQUARE FEET PERMIT DESIGN PLANNING
40,000 sq. ft. MINOR NO NO
Or LESS
3 Lanes Or LESS
MORE Than MAJOR YES NO
40,000 sq. ft.
100,000 sq. ft. MINOR NO NO
Or LESS
4 Lanes Or MORE
MORE Than MAJOR YES NO
100,000 sq. ft.
2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF SQUARE FEET PERMIT DESIGN PLANNING
185,000 sq. ft. MAJOR YES NO
Or LESS
12,500 Or LESS
MORE Than MAJOR YES YES
185,000 sq. ft.
3 Lanes Or LESS
92,500 sq. ft. MAJOR YES NO
Or LESS
12,501 Or MORE
MORE Than MAJOR YES YES
92,500 sq. ft.
396,000 sq. ft. MAJOR YES NO
Or LESS
30,000 Or LESS
MORE Than MAJOR YES YES
396,000 sq. ft.
4 Lanes Or MORE
198,000 sq. ft. MAJOR YES NO
Or LESS
30,001 Or MORE
MORE Than MAJOR YES YES
198,000 sq. ft.
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TABLE H
Type Of Permit and Review Determination
Type Of Improvement: SHOPPING CENTERS AND RETAIL STORE(S)
2-Way Traffic Volume Of Less Than 500 Vehicles Per Day
IF PROPOSED PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO ADDTIONAL OF
A HIGHWAY WITH SQUARE FEET PERMIT DESIGN PLANNING
20,000 sq. ft. MINOR NO NO
Or LESS
3 Lanes Or LESS
MORE Than MAJOR YES NO
20,000 sq. ft.
60,000 sq. ft. MINOR NO NO
Or LESS
4 Lanes Or MORE
MORE Than MAJOR YES NO
60,000 sq. ft.
2-Way Traffic Volume Of 500 Vehicles Or MORE Per Day
IF PROPOSED THE HIGHWAY PROPOSED TYPE REVIEWS
IMPROVEMENT IS TO HAS AN AADT ADDITIONAL OF
A HIGHWAY WITH OF SQUARE FEET PERMIT DESIGN PLANNING
60,000 sq. ft. MAJOR YES NO
Or LESS
12,500 Or LESS
MORE Than MAJOR YES YES
60,000 sq. ft.
3 Lanes Or LESS
30,000 sq. ft. MAJOR YES NO
Or LESS
12,501 Or MORE
MORE Than MAJOR YES YES
30,000 sq. ft.
127,600 sq. ft. MAJOR YES NO
Or LESS
30,000 Or LESS
MORE Than MAJOR YES YES
127,000 sq. ft.
4 Lanes Or MORE
75,000 sq. ft. MAJOR YES NO
Or LESS
30,001 Or MORE
MORE Than MAJOR YES YES
75,000 sq. ft.
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TABLE 1
Type Of Permit and Review Determination

Type Of Improvement: RESTAURANTS, FAST FOOD, And
CONVENIENCE STORES AND GASOLINE/FUEL STATIONS

2-WAY TRAFFIC TYPE REVIEWS
VOLUME IN OF
VEHICLES PER DAY IS PERMIT DESIGN PLANNING
Less Than 500 MAJOR YES NO
Vehicles Per Day
500 Vehicles MAJOR YES By NJDOT
Per Day Design Unit
Or Less Regquest
TABLE J

Type Of Permit and Review Determination

Type Of Improvement: ARENAS, THEATERS, MUSEUMS,

AUDITORIUMS
2-Way Traffic Volume Of LESS Than 500 Vehicles Per Day
TYPE REVIEWS
IF THE PROPOSED ADDITIONAL OF
NUMBER OF SEATS IS PERMIT DESIGN PLANNING
1,000 Seats Or LESS MINOR NO NO
MORE Than 1,000 Seats MAJOR YES NO

2-Way Traffic Volume Of 500 Vehicles or More Per Day

TYPE REVIEWS
IF THE PROPOSED ADDITIONAL OF
NUMBER OF SEATS IS PERMIT DESIGN PLANNING
1,000 Seats Or LESS MAJOR YES NO
MORE Than 1,500 Seats MAJOR YES YES

TREASURY-GENERAL
(a)

DIVISION OF BUILDING AND CONSTRUCTION
Consultant Selection Procedures

Proposed Amendments: N.J.A.C. 17:19-10

Authorized By: Thomas H. Bush, Director, Division of Building
and Construction, Department of the Treasury.

Authority: N.J.S.A. 52:18A-30 and 52:18A-15] et seq.

Proposal Number: PRN [989-503.

Submit comments by November 1, 1989 to:
Thomas H. Bush, Director
Division of Building and Construction
CN 235
Trenton, NJ 08625-0235

The agency proposal follows:

Summary

The intent of these proposed amendments to the rules on the selection
of contracted consultants is to update these rules to reflect recently
initiated improvements and an expanded scope of operations. The con-
sultant selection process has been expanded to cover the assignment of
construction management, scheduling and other professional or technical
consulting entities in addition to the architectural and engineering services
traditionally utilized by the Division of Building and Construction (DBC)
to accomplish its mission of managing the design and construction of

(CITE 21 N.J.R. 3074)

State facilities. In addition, the Division has developed more responsive
and timely means of engaging the consultants, necessitating a change to
portions of these administrative rules. The Division proposes to amend
certain rules identifying classification (previously termed “prequalifica-
tion™) levels that have been inappropriately made part of the adminis-
trative code. Significant changes to the rules are sequentially summarized
in the following narrative:

N.J.A.C. 17:19-10.3 is amended to add definitions for the terms *‘ad-
ministrator”, “‘classification™, “*classification level”, “‘consultant’” and
“*Consultant Selection Board” and to eliminate the terms
*‘architect/engineer”, ‘'‘Architect/Engineer Selection Board™,
*Architect/Engineer Contracting Group™, **Architect/Engineer Selection
Group™, “'minor project”, “‘miscellaneous panel”, “multiple of actual
salary cost”, “percentage fee”, “‘prequalification’ and ‘‘program fee".

N.J.A.C. 17:19-10.4 modifies text to reduce specificity and therein
provide the flexibility essential to establish workable classifications.

N.J.A.C. 17:19-10.5 amends unnecessarily specific and inflexible refer-
ence to the actual forms required to apply for classification and is in-
tended to expand optional means of public notification.

N.J.A.C. 17:19-10.6 deletes the requirement for actual fund transfers
prior to initiation of consultant selection activities.

NJ.A.C. 17:19-10.7 increases the minimum level for designation of
projects as “‘major™ and as “intermediate” in magnitude and removes
the designation of “‘minor project” from these rules, an action consistent
with the intent of the Division to cease all references to that term. The
text relative to “‘miscellaneous panels” is similarly deleted as the use of
such panels is being curtailed and replaced by the implementation of a
term contract program.
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N.J.A.C. 17:19-10.8 is amended to provide more precise language rela-
tive to the final consultant selection and fee approval processes.

N.J.A.C. 17:19-10.9 modifies the composition of the Consultant Selec-
tion Board to four DBC staff members (including the State Architect as
Chairperson) and a representative of the General Services Administration
as the five permanent members. It also expands Using Agency partici-
pation by increasing the number of voting participants from the agencies
from one to two.

Social Impact

The proposed amendments reflect revised procedures which are being
implemented to provide the Division with greater flexibility to respond
to the expanding need for more control of the larger and more complex
projects which it manages. The revised procedures continue to provide
equal opportunity for consultants to seek and achieve assignments and
serves the State’s best interests by ensuring that capable and responsive
consultants are contracted to provide construction-related services.

Economic Impact
The proposed amendments retain the requirements that foster and
promote the selection of the most qualified consultants at fair and reason-
able cost to the State.

Regulatory Flexibility Analysis

The consultant selection rules set forth the procedures for the awarding
of State contracts to construction-related consultants. Essentially all con-
sultant firms affected by these rules are small businesses and most are
domiciled in the State. Since these rules address the Division's procedures
for consuitant selection, the only compliance requirements placed upon
small businesses, as upon businesses in general, involve the completion
of application forms for classification project-specific activities, the mini-
mum necessary for the Division to make prudent selections of consult-
ants.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

SUBCHAPTER 10. [ARCHITECT/ENGINEER]
CONSULTANT SELECTION
PROCEDURES

17:19-10.1 Purpose

The [architect/engineer] consultant selection procedures are estab-
lished to allow qualified [design] architectural, engineering, construc-
tion management or other consultant firms an open opportunity for
selection for State [design] project assignments on the basis of demon-
strated competence and experience. The selection of [architects and
engineers] consultants based upon a combination of technical qualifi-
cations and [competitive] cost proposals enables the public interest
to be best served.

17:19-10.2  Scope

(a) The principal elements of the [architect/engineer] consultant
selection procedures provide for:

l. Verification of the [professional] qualifications of firms
interested in providing [design] consultant services to the State;

2. [Advertisement of project] Project initiation and advertisement
and/or other solicitation requirements;

[3. Selection Board competition]

[4.]13. Screening of all interested and qualified firms; [by the Initial
Screening Committee and Selection Board in order to establish those
firms to be interviewed; and]

4. Selection Board evaluation procedures; and

[S. Veto authority of the Board’s recommendations by the Direc-
tor, Division of Building and Construction (DBC).]

S. Final selection approval authority.

17:19-10.3  Definitions

The following words, terms and abbreviations, when used in this
subchapter, shall have the following meanings unless the context
clearly indicates otherwise.

‘Administrator” means the Administrator, General Services Admin-
istration.

[*“Architect/Engineer” means an architect, engineer or other de-
sign professional so recognized by the appropriate State professional
licensing board.
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“Architect/Engineer Selection Board’ (Board) means the body
appointed by the Administrator, General Services Administration to
review and evaluate architectural and engineering firms competing
for selection for Division design projects.

“Architect/Engineer Contracting Group” means a body within the
Division responsible for the Architect/Engineer contracting process.

“Architect/Engineer Selection Group” means a body within the
Division responsible for the selection of architects and engineers.]

““Chairperson’” means the principal member of the
[Architect/Engineer Selection] Board so appointed by the Adminis-
trator, General Services Administration, who will be responsible for
the management and operations of the Board.

“Classification” means a process of reviewing information and ex-
perience data to determine the classification level and professional
disciplines of consultant firms.

“Classification level” means the maximum construction cost estimate
dollar and/or fee level for which a consultant is classified. Classification
rating levels are established and periodically adjusted by administrative
procedure authorized by the Director.

“Construction cost estimate” for the purpose of these procedures
medns the estimated construction cost of [the] a specific project
[developed and approved jointly by the using agency and the
Division].

“Consultant” means an architect, engineer, construction manager,
or other consultant providing technical and professional services in
support of a design or construction project.

“Consultant Selection Board” (Board) means the body appointed by
the Administrator, General Services Administration to review and evalu-
ate competing consultant firms.

[“Competitive cost proposal”] “Cost proposal” means a specific
fee proposal covering compensation for services as specified. Each
shall be submitted in response to a uniform request for proposal and
scope of work for the specific project.

“Director” means the Director of the Division of Building and
Construction or his or her duly authorized representative.

‘Division” means the Division of Building and Construction in the
Department of the Treasury, General Services Administration.

“Exempt assignment” means an assignment which, due to its
nature or circumstances, is awarded outside of the normal selection
procedures.

“Initial Screening Committee” (Committee) means the body ap-
pointed by the Board to perform initial screening of consultants.

“Intermediate project’” means a project which has a construction
cost estimate [between $350,000 and $650,000] less than $5,000,000
where [advertising] public notification is [appropriate] not required.

“*Major project” means a project which has a construction cost
estimate of [$650,000 or more] $5,000,000 and higher where [advertis-
ing] public notification [is] may be appropriate.

“Member” means an individual appointed by the Administrator,
General Services Administration, to serve on the [Architect/Engineer
Selection] Board.

[*“Minor project” means a project which has a construction cost
estimate between $25,000 and $350,000 where advertising is not re-
quired.

“Miscellaneous panel” means a list of professional architects and
engineers, and other professional consultants, eligible for the assign-
ment to projects with a construction cost estimate less than $350,000
or an anticipated architect/engineer fee less than $35,000.

“*Multiple of actual salary cost” means a design fee based upon
an established multiple or factor times direct salary cost. Direct salary
is the gross salary paid an individual exclusive of taxes, fringe ben-
efits, etc.

“Percentage fee” means a fee for architectural and engineering
services based upon a percentage of the construction cost estimate.

“Prequalification” means a process of reviewing the information
and experience questionnaire (DBA Form 48A) to determine the
classification level and professional disciplines of architect/engineer
firms.

“Program fee” means a separate fee, usually based upon a multiple
of actual salary costs, covering the cost of program development and
construction cost estimate.]
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“Screening”’ or “ranking’ means the process of evaluation utilized
by the Committee and Board to determine those firms to be given
final consideration from among the total applicants for a specific
project.

“Secretary” means the full time administrator of the day-to-day
Board operations and procedures who is responsible for overseeing
classification records, advertising of projects, scheduling of meetings,
preparing agendas, recording board scores, preparing minutes of
Board meetings and similar administrative activities.

“Technical scoring” means the process of developing numerical
ratings of [architects and engineers] consultants by individual Board
members in their evaluation of those firms seeking assignments.

*Using agency™ means that Department or other element of State
government for which the Division [procures or] provides [design
and/or construction] consultant selection services for design and con-
struction projects.

17:19-10.4 Classification of [design] consultant firms

(a) [Architectural, engineering and other consulting firms] Firms
desiring to be considered for consultant work with the Division must
[first] submit [an Information and Experience Questionnaire (DBC
form 48A) to] classification forms as specified by the Division. [The
questionnaire] These forms provide[s] comprehensive information on
the management of the firm, its financial history, the type and value
of past [design] project work and other related information. This
information is used by the Board members to assist in the evaluation
of firms for Division work and [by the Architect/Engineer Selection
Group] to establish the maximum construction cost estimate dollar
level and/or fee level and professional disciplines for which the firm
is qualified. The result of this evaluation is the firm’s *‘classification”.

(b) Review of the [questionnaire] firm by the Division [for pre-
qualification purposes] shall be completed within 30 calendar days
of receipt [of the questionnaire] of the classification forms, and a
notification of results shall be mailed to the firm within the same
time period.

(¢) If a classification or any part of a requested classification is
denied, the firm will be notified in writing of the reasons for denial.
Measures that the firm may take in order to become qualified will
be identified by the [Supervisor of the Architect/Engineer Selection
Group] Division.

(d) If a firm does not agree with its classification as assigned by
the Division, it may appeal to the [Supervisor, Architect/Engineer
Selection Group] Chairperson for reconsideration. If resolution is not
achieved, the [Supervisor, Architect/Engineer Selection Group]
Chairperson shall request the Board's evaluation of the firm’s qualifi-
cations. The Board will review the records and consider a re-
classification. Results of this review will be made known to the firm
in writing by the Secretary of the Board. If the firm still does not
agree with its classification, it may appeal in writing to the Director
whose decision will then be final.

(e) It is the responsibility of each firm to update [its [nformation
and Experience Questionnaire (DBC Form 48A) with the Division
on an annual basis] and keep current all classification forms. Major
changes occurring in the firm’s status [during the course of a year]
should be brought to the attention of the Division in order that the
[prequalification] classification record is always current.

(f) Any firm seeking classification must have at least one principal
on its staff who has been engaged in active private practice with full
financial responsibility for a period of two years immediately preced-
ing its request for classification.

(g) [An architectural or engineering] Any firm wishing to introduce
its capabilities and experience to the Board is encouraged to request
an appearance before the Board. This appearance is not associated
with a specific project but is solely for the purpose of familiarizing
the Board with the firm's background and [design] project ac-
complishments. Such appearances are of benefit to Board members
in their subsequent evaluations for specific projects.

(h) Firms also are encouraged to submit brochures, pamphlets,
photos and other literature for inclusion in their [prequalification]
classification files which will be reviewed during the selection pro-
cesses.
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(i) The classification [rating] level assigned does not necessarily
reflect the level on which [an architect/engineer] a consultant has
performed for other clients. The Board endeavors to assign a [rating]
level which is justified by applicable overall experience, length of time
in business, prior Division experience, staffing, and management
depth.

[(J) Classification levels include the following categories:

I. $350,000: Architects/Engineers with this rating may be con-
sidered for State project workload up to $350,000;

2. $650,000: Architect/Engineers with this rating may be con-
sidered for State project workload up to $650,000;

3. $1,000,000: Architect/Engineers with this rating may be con-
sidered for State project workload up to $1,000,000:

4. $2,500,000: Architects/Engineers with this rating may be con-
sidered for State project workload up to $2,500,000;

5. $5,000,000: Architects/Engineers with this rating may be con-
sidered for State project workload up to $5,000,000;

6. $10,000,000: Architects/Engineers with this rating may be con-
sidered for State project workload up to $10,000,000:

7. $25,000,000: Architects/Engineers with this rating may be con-
sidered for State project workload up to $25,000,000;

8. Unlimited: Total workload is above $25,000 with no top limit.

9. Not Applicable: Special category wherein construction cost esti-
mates are not applicable (such as soils engineering acoustics; land-
scaping: energy conservation, etc.).]

[(k)](j) State project workload shall be determined by deducting
the proportionate value of incomplete work on other State projects
from the assigned classification level. The Board shall not make
assignments which exceed the amount of maximum State project
workload of a given firm without the written approval of the Direc-
tor.

[(D]tk) Firms may increase eligibility for a specific project by a
joint-venturing with other firms. To be approved as a joint-venture
firm, the venture must be [prequalified] classified as an entity. In
addition, each individual firm of the joint-venture shall have been
[prequalified] classified.

[(m)](l) Firms may apply for a specific project on a joint-venture
basis without prior [preclassification] classification as a joint-venture
[team] by simultaneous submissions of [DBC 48A and 48B (Specific
Project Questionnaire)] classification forms.

17:19-10.5 Public notification

(a) The Chairperson [of the Architect/Engineer Selection Board]
may publicly solicit the interest of [prequalified Architect/Engineer]
classified consultant firms for [projects in major and intermediate]
certain project classifications based on administrative policy authorized
by the Director. The [chairperson] Chairperson will direct the
[secretary] Secretary to advertise these projects.

I. In design and construction publications and trade journals cov-
ering the construction industry in New Jersey and contiguous areas
or other areas as required:;

2. In local newspapers;

3. By written notice to New Jersey professional societies: [and]

4. By use of direct mailings to [prequalified] classified firms[.] ;
and

5. By other direct mailings.

(b) Public notification shall include instructions to [the effect that
any firm seeking to provide services for the projects so advertised
must submit a Specific Project Questionnaire (DBC Form 48B) no
later than] specify any special information or experience that a firm
must submit by the date and time specified in the advertisement.
Failure to respond within the time limits noted in the advertisement
shall be cause for rejection of a firm's application.

[1. The DBC Form 48B shall identify the firm’s capabilities and
qualifications as these may relate to the specific project advertised.
It shall include its consultants in order to provide the total team
effort. This questionnaire supplements the information contained in
the Information and Experience Questionnaire (DBC Form 48A)
submitted for prior prequalification and classification purposes.
Special expertise in relation to the project at hand is one of the factors
considered by the Board in evaluating firms during the screening
process.
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(c) The Division will not acknowledge receipt of Specific Project
Questionnaires (DBC Form 48B). These documents will be made a
part of the Board’s records and shall be retained for a period of one
year after selection has been completed.]

17:19-10.6 Project initiation

(a) The selection procedure [will] may be initiated upon the receipt
by the Division of a [written] request [and encumbrance of funds]
from a State client using agency. The written request shall include
a description of the scope of work of the project, the time period
in which the design and construction is to be completed and a current
working cost estimate[d] (if applicable) of the proposed project for
both the design and the construction of the project. Information
regarding the availability of funding should also be included.

(b) The Chairperson or his or her appointed representative shall
evaluate the agency request and determine whether the scope of work
and [availability of funds] other provided information are adequate.
The Chairperson shall authorize the consideration of a project by
the Board.

(¢) [When required, the} The Chairperson will ensure that all
major projects are advertised or otherwise solicited as expeditiously
as possible.

(d) The Director may authorize the initiation of [specific projects]
the consultant solicitation process without first receiving the
[necessary] complete funding for the consultant services.

17:19-10.7 Project [assignment procedures] Assignment Procedures

(a) Major projects are usually those with a construction cost esti-
mate of [$650,000) $5,000,000 and higher, and/or with estimated
professional fees of $300,000 and higher. Major projects shall be
subject to [the following procedures] public notification and/or highly
competitive solicitation procedures as follows:

1. Verification of qualifications and initial screening as follows:

{L.Ji. The consideration of the assignment of [an architect/
engineer] a consultant for a major project by the Board shall com-
mence as expeditiously as possible after the close of the advertisement
or solicitation period.

[2.)ii. The Secretary shall tabulate a list of all firms which have
[submitted a DBC form 48B for the project being considered,] com-
piled with the public notification or other solicitation requirements upon
verification that each firm is [prequalified] classified in reference to
the [construction cost estimate for the project and within the limit
of total State work for which it is classified] project requirements. The
Secretary shall distribute said list to all members of the Initial Screen-
ing Committee in addition to making available the files and other
submissions of each of the firms for evaluation.

[3.]iii. The Committee will evaluate and rate the firms on the basis
of a predetermined rating system. The [secretary] Secretary will
tabulate the results and list the [final five firms and one selected at
random)] finalists in alphabetical order. The Board may adjust the
number of final firms as projects warrant.

[4.]iv. Prior to the scheduled meeting of the Board, each member
shall have the responsibility to review the files and other submissions
of the final listed firms in order that they may evaluate and rank
each firm. The evaluations [of] by each member shall be submitted
to the Secretary who will tabulate the individual and total and the
number of place preference vote scores for all of the firms being
considered. [i. Any member] Members of the Committee or Board
whose scores indicate[s] below average performance or capabilities
of [a] any firm, must attach an explanation to their screening
sheets prior to submission to the Secretary.

2. Procedures for interviews and technical proposals as follows:

[5.] i. The Chairperson shall then convene a meeting of the Board
for the purpose of reviewing the results of the screening process. The
Board shall, after full review and evaluation of all the firms, select
firms [to be interviewed by the Board] for interview, [The Board has
the responsibility when pre-interview and/or interview conferences
are not held to furnish those firms preparing interview presentations
or cost proposals a complete description of the project and scope
of work and also arrange for the time and access to the project site.]
If it is determined that the interview procedure would not be
beneficial, the Board may exercise its authority to waive the inter-
viewing process and select firms to submit cost proposals. Regardless
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of whether pre-interview and/or interview conferences are held, the
Board has the responsibility to furnish those firms preparing interview
presentations and/or cost proposals a complete description of the pro-
ject and scope of work and also to arrange for the time and access
to the project site.

[6.]if. The Chairperson or his or her designee shall conduct a pre-
interview conference on all major projects [where] when it is deemed
appropriate. The purpose of the pre-interview conference is to allow
all of the firms to be interviewed an opportunity to review the scope
of work for the project and to question and/or be guided by the Board,
Division [design] staff and agency representatives on the particulars
of the project.

[7.]ili. At a pre-interview conference, attendance by at least one
principal of the firm is mandatory. Non-attendance by a principal
may result in disqualification of the firm from further consideration
on the project. The order and time of appearance of the firms for
the selection interviews will be determined by lottery at the end of
the pre-interview conference. The Chairperson or his or her designee
will attempt to establish a date for the selection interviews acceptable
to all parties.

[8.]iv. The selection interview [will] may take place during a reg-
ularly scheduled meeting of the Board or at another time specified
by the Chairperson. Upon completion of the interviews, the firms shall
be techmically rated individually by each member based on a
predetermined standard list of criteria. As required, additional techni-
cal and/or organizatonal information may be requested from the firms
before a final technical rating is prepared.

[9.]v. The Secretary shall tabulate the technical scores and after
open discussion a vote will be taken to determine the firms to be
invited to submit cost proposals.

3. Procedures for cost proposals as follows:

[10.] i. The Chairperson or his or her designee shall call for and
conduct a preproposal conference if it is deemed necessary. The
purpose of the preproposal conference is to [assure] ensure that the
firms submitting cost proposals have a clear and equal understanding
of both the scope of work and the contractual agreement. Attendance
by appropriate representatives of the competing firms, the using agen-
cy and [project management] the Division is required.

[11.]ii. Sealed cost proposals will be accepted on a pre-determined
day and time by the [Supervisor of the Architect/Engineer Contract-
ing Group who, the presence of the Secretary, shall open and read
aloud the competitive cost proposals] Secretary. The Secretary shall
open and record the proposals received and prepare a tabulation for
distribution to the Board members for evaluation at the next regularly
scheduled Board meeting. [The opening shall be conducted in public,
and any representatives of the competing firms may be in attend-
ance.] If proposals are still under evaluation, cost proposal data may
be kept confidential until the evaluations are completed at which time
they will be made a matter of public record and open to public scrutiny.

[12.]iii. The Board shall then convene at a time and date de-
termined by the Chairperson and shall review the technical scores
of the firms in conjunction with the cost proposals and other perti-
nent data which may include, but not be limited to, the quality of the
consultant team proposed for assignment, experience of the firm and
proposed team with similar projects, past performance of the consultant
and the consultant’s proposed approach to the project and design sched-
ule. The Board wili deliberate for another vote in making its final
selection and recommendation. As required, the Board may conduct
(an) additional interview(s) or request additional technical, organiza-
tional or cost data from one or more of the firms submitting a cost
proposal before the final selection and recommendation is made. The
Board shall have the responsibility of determining which selection
will be most advantageous to the State, technical qualifications, cost
and other factors considered.

(b) Intermediate projects are those with a construction cost esti-
mate of [$350,000 to $650,000] less than $5,000,000 and usually with
professional fees of less than $300,000. Intermediate projects are as-
signed to the Board by the Director; in some cases the Director may
assign alternate Division selection procedures. Usually projects of
$1,000,000 or less will not be assigned to the Board for selection.

1. The Board shall have full authority to waive [advertising] public
notification. Based upon such relevant factors as the location, size
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and nature of the project, and under the guidance of the Chairperson,
the Board Secretary shall develop a list of [prequalified] classified
firms in sufficient number to [insure] ensure adequate competition.
Due consideration will be given to assignments of work to small,
minority-owned and women-owned businesses.

2. [Screening and solicitation] Selicitation and evaluation of techni-
cal and cost proposals shall, thereafter, follow procedures as de-
scribed under major projects.

{(c) Minor projects are those with a construction cost estimate less
than $350,000. Minor projects will be assigned through the use of
miscellaneous panels as follows:

1. Annually, the Board shall advertise on a Statewide basis for
those firms that may be interested in being placed on miscellaneous
panels. The purpose of the list shall be to assign minor and exmept
projects on an expedious basis directly from a pre-established list.

2. Following the advertisement and receipt of DBC Form 48B, the
Board shall determine the composition of miscellaneous panels and
publish the list.

3. The Board shall select the firms to be placed on the mis-
cellaneous panels from among those firms submitting a completed
DBC Form 48B. The Board shall also have authority to delete firms
from the list for reasons of poor performance and to add others
during the year as may be required to provide the capabilities necess-
ary to support the Division’s workload.

4. The list shall be published in a format clearly indicating a
separation on a regional or Statewide basis and then by professional
discipline. The list, once published, shall become a public document
and available upon written request to all.

5. Assignments from the lists of miscellaneous panels will be made
by the Supervisor, Architect/Engineer Contracting Group. In ad-
dition to making assignments, the Group will maintain appropriate
records and will report to the assignments made. Selections from the
miscellaneous panels shall reflect a fair equitable distribution of
work, proximity of the firm to the location of the project and con-
sideration of appropriate disciplines and specialties of the firm.

6. The Board will establish procedures to comply with NJ Small
Business Set-Aside Act requirements.

(d) Facility consultants are those consultants which the Director
may delegate to a department and/or institution the authority to
issue work orders for professional assignment to architect/engineers
as selected by the Board and contracted by the Divsion to include:

1. Prequalification and classification of firms interested in provid-
ing facility consultant services shall be similar to those prescribed
under NJ.A.C. 17:19-10.4.

2. Facility consultant contracts will be issued on a fiscal year basis
by the Division. Contracts may be modified, cancelled or extended
by request of the department and/or institution and/or the Division,
with concurrence of the Architect/Engineer Selection Board and
upon approval of the Director.]

[(e)] (¢) Exempt assignments are those which are of an urgent,
critical or special nature, as may be identified and substantiated in
writing by [Departmental Commissioners and approved by] a using
agency and/or the Director. [The Board shall have the authority and
responsibility to recommend to the Director that the selection
procedures described above may be waived.] With the Director’s
[written] approval [and the Treasurer’s written concurrence, by
means of a waiver of advertising], the Board may [make] evaluate
and recommend project assignments in the following categories:

1. Emergency projects: Such projects are of an emergency or criti-
cal nature, normally involving life-safety considerations, loss of prop-
erty, or disruption of a vital State program (for example, storm or
fire damage, equipment and/or systems failures in occupied facilities,
jeopardized funding of a project, potential loss of an agency’s pro-
gram funding, etc.).

2. [Continguous] Contiguous projects: Where the nature of a pro-
ject is closely related to another ongoing project, or where a new
project at the same facility is minor in nature as related to an ongoing
project, it may be in the State’s best interest to continue with [an
architect/engineer] a consultant already working on an existing con-
tiguous assignment.

3. Repetitive projects: Where [an architect/engineer] a consultant
has designed a project which the State wishes to have repeated at
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the same site or adapted to another site, utilizing in a general manner
the same basic documents, the substantial reduction in time required
and in consultant costs for site adaptation may make assignment to
the same [architect/engineer] consultant advantageous to the State.

4. Facility consultant services: Where authority is delegated to a
using agency to issue work orders for professional services under admin-
istrative procedures sanctioned by the Director.

[4.] 5. Special services: Where the nature of the project or the
service is such that it does not fall within one of the categories listed
elsewhere herein, the assignment may be considered a special service.
Assignments in this category may include, but are not limited to,
surveying, soils engineering, and photogrammetry. These services
normally complement basic [architect/engineer] design and construc-
tion services on an ongoing project and may seriously affect and/or
delay the ongiong project if immediate and expeditious selection is
not made.

17:19-10.8  Final [selection approval] Selection Approval

(a) [All selections and recommendations of the Board shall be
approved by the Director, as well as all percentage or negotiated fees
for any given project. The Director’s approval shall be obtained by
means of his/her signature on the minutes and recommendations of
the Board as submitted by the Chairperson.] The Chairperson shall
submit in writing all selections and recommendations of the Board to
the Director for approval including all fees for any given project. The
Director shall specify the format and generic content of this submission
including minimal evaluation criteria.

(b) The Director may, for substantial and justifiable reasons, reject
the recommendations of the Board and request reconsideration. The
Board will deliberate and reconsider the matter and resubmit its
recommendations taking into account the Director’s concerns and/or
reasons for rejection. In the event of disagreement, the decision of
the Director is final [provided it is approved by] pending the approval
of the Administrator [, General Services Administration, in writing.]
and the State Treasurer through the waiver of advertising process
described hereinafter.

(c) Although the selection procedure may include the elements of
[advertisement] public notification, technical evaluation, competitive
negotiation and cost [competition] proposal, all selections and assign-
ments [imposed by the statutes] must be approved by the State
Treasurer through a waiver of advertising pursuant to N.J.S.A.
52:34-8.

17:19-10.9 Consultant Board composition

(a) The Administrator [of the General Services Administration]
has full authority and responsibility to appoint and replace [General
Services Administration] personnel serving as permanent members
or alternates on the fArchitect/Engineer Selection] Board. The per-
manent five-member Board shall be constituted as follows:

|. Chairperson, who shall be [an architect or engineer employed
by] the State Architect, of the Division, unless another Division em-
ployee is designated by specific action of the Administrator[.);

2. [Two] Three other Division members, who shall be staff
[architects or engineers] professionals[.]; and

[3. One other Division member who need not be a staff architect
or engineer.]

[4] 3. One member from the Administrator’s staff or other de-
signee.

(b) Of the five members identified above, due consideration will
be given to minority and/or female participation on the Board,

(c) Board participation by members is paramount. Every effort
will be made to consider Board participation [to] in relation to other
assigned duties within the [other] activities of the Division and the
General Services Administration.

(d) The Administrator [of the General Services Administration)
shall also have the authority and the responsibility to appoint alter-
nate members from [the respective Director’s] his or her or the
Division’s staff. [An alternate need not match the professional qualifi-
cations of the member he/she replaces.]

(e) When the Board is considering [project selections] the selection
of a consultant for a specific project, composition of the Board shall
be increased to include [one] two voting representatives of the spon-
soring [department or agency] using agency. The using agency may
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send more than two representatives to the Board sessions; however, the
multiple representation shall be limited to a combined vote of two.

{(f) Either the agency or the institution may send more than one
representative to the Board sessions; however, the multiple represen-
tation shall be Jimited to the combined vote of one.]

[(2)] () In certain instances where a project is extremely complex,
oris unusual in nature, or involves special considerations that require
expert advice and assistance, the Administrator [of the General Ser-
vices Administration] or the Director may add other voting partici-
pants to the [board] Board. [However, the total members of voting
participants on the Board shall never exceed nine.] The total Board
composition, however, shall never exceed nine voting members.

[(h)] (g) Representatives of the using agency will be notified of those
Board meetings where their projects will be considered in order that
they may participate in the selection process. The Board shall proceed
in [their] its deliberations even if the [agency or institution] using
agency representatives fail to appear, providing the record indicates
they were given proper notice.

[(i) Representatives of using projects will be notified of those
Board meetings where their projects will be considered in order that
they may participate in the selection process.]

17:19-10.10 Board rules of order

(a) On questions of parliamentary procedure not covered within
these rules, the Board shall be governed according to the provisions
of the latest edition of ““Roberts Rules of Order [.]”. Those rules shall
govern the parliamentary conduct of the Board in all cases to which
they are applicable and in which they are not inconsistent with these
rules and regulations. On matters of procedure of a minor nature,
which are covered neither in the rules nor in “Roberts Rules of
Order[,]”, the Board, by [two-thirds] three-fifths majority vote, may
adopt its own rules of conduct. If agreement cannot be reached, the
dispute shall be referred to the Director for his or her decision, which
will be final.

[1.](b) The minimum number of Board members including the
Chairperson required to conduct business is four.

[(b))(c) The Board shall establish procedures to comply with the
requirements of P.L. 1983, c.482 and P.L. 1985, c.384, the Minority
Business Enterprise, Women's Business Enterprise and Small Busi-
ness Enterprise set-aside programs.

[(c)](d) All meetings and deliberations of the Board shall be con-
ducted in full accordance with the New Jersey Open Public Meeting
Act, P.L. 1975, ¢.231. [The Board shall conduct regular meetings on
each and every Wednesday, commencing at 9:00 A.M. and continu-
ing until completion of business. Other special meetings of the Board
may be conducted with the approval of the Director.]

[(d)](e) Although all of the meetings and deliberations of the
Board are open to the public, the Board may request that representa-
tives of firms having completed their presentations or waiting to
make them, not sit in on the interviews of their competitors.

[(e)](F) The Board shall have authority, when it deems it is in the
best interest of the State, to restrict a firm to a single assignment
when several projects are being considered at the same time, provid-
ing all firms involved are so advised at the time of final interview
or prior to the submission of cost proposals.

(g) The Board shall have the authority to reject or disqualify a firm,
if a review of performance of the firm on current or past projects
demonstrates the inability of the firm to maintain project development
schedules and/or appropriate staffing and/or other contractual require-
ments.

[(D)(h) The Board shall have the authority to restrict a firm receiv-
ing [their] its first assignment(s) from receiving any subsequent as-
signment prior to substantial completion of its initial assignment(s).

(i) The Board shall have the authority to appoint committees to
perform technical, cost and/or other evaluations as necessary on its
behalf to ensure effective and efficient selection of consultants.

[(M)](j) The [Chairperson] Director shall appoint a Vice Chair-
person from among the permanent members [, providing there is a
ratification of the appointment by a majority of the Board]. The Vice
Chairperson shall assume the authority and responsibility of the
Chairperson in his/her temporary absence or until a permanent re-
placement is appointed by the Administrator.
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[()](k) The Secretary shall report to the Chairperson and shall
have the responsibility under the Chairperson’s supervision for the
maintenance of records for [architect/engineer] consultant classi-
fication and the Board’s deliberations. The Chairperson shall have
the responsibility to [insure] ensure that the minutes of the delibera-
tions of the Board and a record of its decisions and recommendations
are retained for a period of no less than two years following the
completion of construction of any project or the completion of design
of those projects which are abandoned.

TREASURY-TAXATION
(a)

DIViSION OF TAXATION

Corporation Business Tax
Effect of Deficiency Notice

Proposed Amendment: N.J.A.C. 18:7-11.3

Authorized By: John R. Baldwin, Director, Division of Taxation.
Authority: N.J.S.A. 54:10A-27.
Proposal Number: PRN 1989-508.

Submit comments by November 1, 1989 to:
Nicholas Catalano
Chief Tax Counselor
Division of Taxation
50 Barrack Street
CN 269
Trenton, New Jersey 08646

The agency proposal follows:

Summary

The proposed amendment clarifies the effects of a deficiency notice by
the Internal Revenue Service under circumstances where several issues
are involved in a Federal audit and the taxpayer agrees to certain issues
being changed or corrected but does not agree to others in the audit.

The Division requires a taxpayer to report any changes made by or
to the Internal Revenue Service that are the subject of an appeal only
after the taxpayer accepts the determination of the Service, or the courts,
or has exhausted the right to judicial appeal. Taxpayers, however, are
required to report any agreed portion of any redetermination made by
or to the Internal Revenue Service in accordance with the time require-
ments set forth in N.J.A.C. 18:7-11.8. Therefore, taxpayers may be re-
quired to report portions of the changes made by or to the Internal
Revenue Service for a single year at several times, depending on when
the taxpayer accepts the redetermination.

Social Impact
The proposed amendment will have a constructive social impact in that
it clearly sets forth the manner in which the taxpayer would file a timely
notice and clarify the correct practice with respect to deficiency notices.
Adoption of this amendment will benefit the public by providing an
explicit statement of present practice.

Economic Impact

The economic impact of the proposed amendment will result from
several effects. The amendment will reduce administrative costs to the
State and to taxpayers and their advisers through the codification of
administrative practices. It is possible that there will be a financial effect
of accelerating the collection of revenue from taxpayers as the result of
Federal redeterminations containing multiple changes or correctigns to
which taxpayers agree in part.

Regulatory Flexibility Statement

This amendment does not impose mandatory recordkeeping or other
compliance requirements on small businesses. The reporting requirement
is a statutory requirement found at N.J.S.A. 54:10A-13. The amendment
makes the practice of the Division explicit with respect to the meaning
of the underlying statute. Tax administration procedure is designed to
treat taxpayers in similar fashion. It is to be complied with by large or
small taxpayers alike.

Full text of the proposal follows (additions indicated in boldface
thus):
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18:7-11.3 Effect of deficiency notice

(a)-(b) (No change.)

(c) A taxpayer who for any reason accepts any portion of a deficien-
cy (including a notice issued pursuant to a waiver filed by a taxpayer)
made pursuant to the provisions of the Internal Revenue Code is re-
quired to report that portion of the deficiency accepted within 90 days
in accordance with N.J.A.C. 18:7-11.8 and N.J.S.A. 54:10A-13.

(d) Only the portion of any deficiency (including a notice issued
pursuant to a waiver filed by a taxpayer) made pursuant to the
provisions of the Internal Revenue Code that is the subject of a timely
petition for redetermination in the Tax Court of the United States may
delay the reporting requirements set forth in N.J.A.C, 18:7-11.8 and
then only to the extent permitted by (a) above.

Example: The Internal Revenue Service redetermined the net income
of a taxpayer’s 1983 tax return based on three separate issues, A, B
and C. These three issues resulted in increases in net income for New
Jersey purposes of $5,000, $30,000 and $110,600 respectively. The
taxpayer accepted Issue A resulting in a $5,000 increase in income for
New Jersey purposes and requested a hearing before the IRS on Issues
B and C. The taxpayer has 90 days from the issuance of the deficiency
to report Issue A to the Division of Taxation.

Six months later, the IRS issues a determination that it intends to
hold to the entire amount represented by Issues B and C. The taxpayer
accepts the determination on Issue B, but appeals Issue C to the Tax
Court of the United States. The taxpayer has 90 days from the issuance
of the IRS determination to report the $30,000 increase in net income
represented by Issue B to the Division.

One year later, the Tax Court issues an unfavorable decision to the
taxpayer on Issue C. The taxpayer accepts the verdict and decides not
to appeal the issue any further. The $110,000 represented by Issue C
must be reported to the Division within 90 days of the court decision.

OTHER AGENCIES
(a)

CASINO CONTROL COMMISSION

Accounting and Internal Controls
Personnel Assigned to the Operation and Conduct
of Gaming and Slot Machines

Proposed Amendment: Alternative I, N.J.A.C.
19:45-1.12; Alternative il, N.J.A.C. 19:45-1.12;
Alternative lll, N.J.A.C. 19:45-1.12

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A, 5:12-63(c) and 5:12-69(c).
Proposal Number: PRN 1989-509.
Submit comments by November 1, 1989 to:
Deno R. Marino
Deputy Director, Operations
Casino Control Commission
1300 Atlantic Avenue, 4th Floor
Atlantic City, NJ 08401

The agency proposal follows:

Summary

The proposed amendment to N.J.A.C. 19:45-1.12 would permit one
pit boss to supervise the operation of a pit consisting of a mixture of
all table games, including craps, subject to certain limitations. This
proposal includes three alternatives, only one of which will be adopted
by the Casino Control Commission.

Alternative I would allow a pit boss to supervise a combination of table
games including craps, blackjack, roulette, minibaccarat, big six, or bac-
carat provided the number of tables supervised does not exceed a total
of eight. Alternative I{ would allow a pit boss to supervise a combination
of table games including craps, blackjack, roulette, minibaccarat, big six,
or baccarat; however, the total number of games supervised could range
from a total of eight to a total of 10, depending on the number of craps
games included within the pit. Alternative Il would allow a pit boss to

(CITE 21 N.J.R. 3080)
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supervise a combination of table games including craps, blackjack, rou-
lette, minibaccarat, big six or baccarat; however, the total number of
games supervised could range from a total of eight to a total of 11
depending on the number of craps games included within the pit.

Social Impact
There will be no social impact from the proposed alternatives.

Economic Impact
The proposed alternatives may result in some savings in the form of
reduced wage expenditures because of the ability of.one pit boss to
supervise a pit consisting of craps as well as “other table games” simul-
taneously.

Regulatory Flexibility Statement
The proposed amendment will only affect the operations of New Jersey
casino licensees, and therefore, will not impact on any business protected
under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

Alternative [

19:45-1.12 Personnel assigned to the operation and conduct of
gaming and slot machines

(a) The following personnel shall be used to operate and conduct
table games in an establishment:

1.-5. (No change.)

6. Pit boss shall be:

i. The third level supervisor assigned the responsibility for the
overall supervision of the operation and conduct of craps games at
not more than eight craps tables. [; and] Nothing in this subsection
shall, however, preclude a pit boss from supervising a combination of
table games including craps, blackjack, roulette, minibaccarat, big six,
or baccarat provided the number of supervised tables does not exceed
a total of eight; and

it. The second level supervisor assigned the responsibility for the
overall supervision of the operation and conduct of table games at
not more than a total of 12 blackjack, roulette, minibaccarat, big
six, or baccarat tables or a combination thereof.

7.-9. (No change.)

(b)-(d) (No change.)

Alternative II

19:45-1.12 Personnel assigned to the operation and conduct of
gaming and slot machines

(a) The following personnel shall be used to operate and conduct
table games in an establishment:

1.-5. (No change.)

6. Pit boss shall be:

i. The third level supervisor assigned the responsibility for the
overall supervision of the operation and conduct of craps games at
no more than ecight craps tables. [; and] Nothing in this subsection
shall preclude a pit boss from supervising a combination of table games
including craps, blackjack, roulette, minibaccarat, big six, or baccarat,
provided, however, the number of supervised tables complies with the
following limitations:

All Other
Table Games

Craps
Games

N AW~
Ll IR -G - - -]

ii. The second level supervisor assigned the responsibility for the
overall supervision of the operation and conduct of table games at
not more than a total of 12 blackjack, roulette, minibaccarat, big
six, or baccarat tables or a combination thereof.

7.-9. (No change.)

(b)-(d) (No change.)
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Alternative III

19:45-1.12 Personnel assigned to the operation and conduct of
gaming and slot machines

(a) The following personnel shall be used to operate and conduct
table games in an establishment:

[.-5. (No change.)

6. Pit boss shall be:

i. The third level supervisor assigned the responsibility for the
overall supervision of the operation and conduct of craps games at
no more than eight craps tables. [; and] Nothing in this subsection
shall preclude a pit boss from supervising a combination of table games
including craps, blackjack, roulette, minibaccarat, big six or baccarat,
provided, however, the number of supervised tables complies with the
following limitations:
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Craps All Other
Games Table Games

1 10

2 9

3 7

4 6

5 4

6 3

7 1

ii. The second level supervisor assigned the responsibility for the
overall supervision of the operation and conduct of table games at
not more than a total of 12 blackjack, roulette, minibaccarat, big
six or baccarat tables or a combination thereof.

7.-9. (No change.)

(b)-(d) (No change.)
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RULE ADOPTIONS

BANKING
(a)

DIVISIONS OF BANKING, SAVINGS AND LOAN,

AND CONSUMER COMPLAINTS, LEGAL AND
ECONOMIC RESEARCH

Assessments; Change of Name, Address or
Employer; Home Mortgage Disclosure

Adopted Concurrent New Rules: N.J.A.C. 3:1-7.4;
3:19-1.7

Adopted Concurrent Amendments: N.J.A.C. 3:1-6.1,
6.2,7.1,7.2,7.5and 9.6; 3:13-3.2 and 3:38-1.8

Proposed: July 17, 1989 at 21 N.J.R. 1986(a).

Adopted: August 31, 1989 by Mary Little Parell, Commissioner,
Department of Banking.

Filed: August 31, 1989 as R.1989 d.510, without change.

Authority: N.J.S.A. 17:1-8, 17:16F-11.

Effective Date: August 31, 1989 (Note: As an emergency
adoption, these new rules and amendments were effective July
3, 1989.)

Experation Dates: N.J.A.C. 3:1—January 6, 1991: N.J.A.C.
3:13—November 17, 1991; N.J.A.C. 3:38—October 5, 1992.

Summary of Public Comments and Agency Responses:

The Department received one comment from counsel for a licensed
motor vehicle installment seller.

COMMENT: The increases were too large and were not based on the
services provided. For example, the fee for changing a name on a motor
vehicle installment license increased from $20.00 to $75.00 while the
biennial license fee increased from $80.00 to $150.00.

RESPONSE: The increase in the fee charged for changing a name on
a motor vehicle installment license brought the charge into line with the
fee charged other licensees for the same service. The fact that it constitutes
a large percentage increase indicates that the prior fee was set at an
artificially low rate. Changing a licensee's name is a time-consuming task
requiring changes in the entries on the Department’s computer system.

Even after the increase, the $150.00 biennial fee charged motor vehicle
installment sellers is the lowest fee charged any similar licensee. It is only
one-half of the fee the Department is permitted to charge these licensees
pursuant to the schedule set forth by the Legislature. This increase is
necessary to cover the cost of licensing and the cost of responding to
consumer complaints regarding these licensees.

COMMENT: There was no emergency justifying adoption of these
rules initially on an emergency basis.

RESPONSE: Due to an unforeseen budget shortfall, revenue available
to the Department of Banking and to all other State governmental agen-
cies was cut dramatically. Many steps were taken to reduce expenditures
based on this shortfall. For example, the Department was subject to a
hiring freeze for an extended period of time. Further reductions in person-
nel would have compromised the Department’s ability to supervise
licensees. This would tend to reduce public confidence in these regulated
industries, and thereby work to their detriment. Accordingly, the Depart-
ment felt it necessary to adopt these regulations on an emergency basis.

The new rules and amendments adopted herein were adopted on an
emergency basis effective July 3, 1989 (see N.J.A.C. 21 NJ.R. 2398(a)).

Full text of the adoption follows.

3:1-6.1 Institutions to be assessed

Every bank as defined in N.J.S.A. 17:9A-1(l), every savings bank
as defined in NJ.S.A. 17:9A-1(13) and every State association as
defined in N.J.S.A. 17:12B-5(1) shall be assessed a yearly fee of 0.36
of one cent per $100.00 of total assets.

3:1-6.2 Assessed semiannually

The fee shall be assessed at a rate of 0.18 of one cent per $100.00
of total assets as of December 31 and a rate of 0.18 of one cent per
$100.00 of total assets as of June 30 of each calendar year.

(CITE 21 N.J.R. 3082)

3:1-7.} Name change

(a) Every licensee who shall change its name at any time shall,
within 30 days of such change, submit proof of the name change to
the commissioner, shall surrender its license or licenses for endorse-
ment of such change and pay to the Department of Banking the fee
or fees provided in schedule A of this subchapter.

I. Schedule A:

i. Motor vehicle installment seller $75.00;

ii. Sales finance company $75.00;

iii. Home repair contractor $75.00;

iv. Home financing agency $75.00;

v. Consumer loan licensee $75.00;

vi. Pawnbroker $75.00;

vii Foreign money remitter $75.00;

viii. Licensed casher of checks $75.00;

ix. Foreign banks $75.00;

x. Secondary mortgage loan licensee $75.00;

xi. Insurance premium finance company $75.00;

xii. Licensed seller of checks $75.00;

xiii. Mortgage banker or broker $75.00;

(b) For all licensees with more than one office, the Department
shall impose a $25.00 fee for each license at a branch office affected
by the name change.

3:1-7.2 Duplicate licenses and certificates

(a)-(b) (No change.)

(c) The licensee shall pay to the Department of Banking the fee,
or fees provided in Schedule B of this subchapter for such licenses
or certificates.

1. Schedule B:

i. Motor vehicle installment seller—$25.00;

ii. Sales finance company—$25.00;

iii. Home repair contractor—$25.00;

iv. Home financing agency—$25.00;

v. Consumer loan licensee—3$25.00;

vi. Pawnbroker—$25.00;

vii. Foreign money remitter—$25.00;

viii. Licensed casher of checks-$25.00;

ix. Foreign banks—$25.00;

x. Secondary mortgage loan licensee—3$25.00;

xi. Home repair salesmen—$25.00;

xii. Insurance premium finance company—$25.00;

xiii. Licensed seller of checks—3$25.00.

xiv. Mortgage banker or mortgage broker—$25.00.

3:1-7.4 Address change

Every licensee referenced in Schedule A or B which changes a
licensed business address at any time shall, within 10 days of this
change, submit information relative to the address change to the
Commissioner; surrender the affected license or licenses for endorse-
ment of the change; and pay to the Department an address change
fee of $75.00.

3:1-7.5 (No change in text.)

3:1-9.6 Filing requirements; processing fee

(a)-(b) (No change.)

(c) A processing fee of $50.00 shall accompany each quarterly
report. The fee shall be made payable to the Treasurer, State of New
Jersey.

(d) (No change.)

3:13-3.2 Per diem per person examination charge
The individual per diem per person examination charge for an
examination of a company which controls a bank shall be $260.00.

3:19-1.7 Home repair salesmen; change of affiliation

A licensed home repair salesman must be employed by a licensed
home repair contractor and may represent only that employer in the
transaction of home repair financing business. A licensed home repair
salesman who changes his or her employer shall, within 10 days of
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this change, submit to the Department a change of employer request
form along with a $25.00 fee. When submitting this form, the sales-
man shall surrender the license indicating the affiliation with his or
her prior employer.

3:38-1.8 Office requirements

(a)-(d) (No change.)

(e} A licensee changing its name or the address of one or more
of its offices shall file the appropriate form with the Department in
accordance with the requirements set forth in NJ.A.C. 3:1-7.

(a)
DIVISION OF BANKING

Consumer Loan Act Rules

Adopted Concurrent Repeals and New Rules:
N.J.A.C. 3:17-2.1 and 6.10

Adopted Concurrent Amendments: N.J.A.C.
3:17-2.2,6.1,6.2,6.6 and 7.1

Adopted Concurrent New Rule: N.J.A.C. 3:17-3.9

Proposed: July 17, 1989 at 21 N.J.R. 1983(a).

Adopted: August 31, 1989 by Mary Little Parell, Commissioner,
Department of Banking.

Filed: August 31, 1989 as R.1989 d.511, without change.

Authority: N.J.S.A. 17:10-23.

Effective Date: August 31, 1989 (Note: As an emergency
adoption, these new rules, repeals and amendments were
effective July 3, 1989.)

Expiration Date: June 18, 1991.

Summary of Public Comments and Agency Responses:

No comments received.

The new rules, repeals and amendments were adopted on an emergency
basis effective July 3, 1989 (see 21 N.J.R. 2399(a)).

Full text of the adoption follows.

CHAPTER |7
CONSUMER LOAN ACT REGULATIONS

3:17-2.1 Requirements

(a) An applicant for a consumer loan license shall include with
the completed application form a non-refundable application fee of
$250.00.

(b) In addition to the application fee, the applicant shall pay to
the Department an investigation fee of $300.00. The applicant shall
also pay this investigation fee when applying to change location of
a place of business within the same municipality in accordance with

NJ.S.A. 17:10-8.

3:17-2.2 Number of applications allowed
(a) The Department will not accept for filing more than one appli-
cation for a license by any applicant or affiliated applicants for an
original or newly created location within a single 90-day period.
(b) When the Commissioner denies an application, the applicant
may not reapply for at least six months from the date of the denial.

3:17-3.9 Examinations

The Department may, at any time and as often as the Com-
missioner deems necessary, investigate the loans and business and
examine the books, accounts, records, and files used therein, of every
licensee and of every person, copartnership, association, and corpor-
ation engaged in the consumer loan business. The entity examined
shall pay to the Commissioner the actual cost of the examination
on a per diem basis.

3:17-6.1 Maximum term of loan

(a) No loan in an amount of $1,000 or less shall be made for a
greater period of time than 36 months and 15 days.

(b) No loan in an amount in excess of $1,000, but not exceeding
$2,500, shall be made for a greater period of time than 48 months
and 15 days.
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(c) No loan in an amount in excess of $2,500, shall be made for
a greater period of time than 60 months and 15 days.

3:17-6.2 Monthly instaliments

All loans, except variable rate loans permitted pursuant to N.J.S.A.
17:10-14, shall be repaid in substantially equal monthly installments
of principal and interest computed on unpaid balances sufficient to
liquidate the principal thereof, except as provided in N.J.A.C.
3:17-6.3.

3:17-6.6 Reduction of interest to usury rate

When a licensee knows or has reason to know that the proceeds
of loan of $15,000 or less are to be delivered by the borrower to an
individual already indebted to such licensee on a loan of $15,000 or
less, then such loans shall be construed as a single loan to such
individual for the purpose of interest computations, and if the ag-
gregate of such loans ever exceeds $15,000, interest on such accounts
shall be restricted to the rate authorized by Title 31, the Interest and
Usury Law, and the rules and regulations promuligated by the com-
missioner pursuant thereto, on unpaid principal balances from the
date such excess occurred.

3:17-6.10 Payment on installment loans

(a) Notwithstanding the provisions of NJ.S.A. 31:1-[ or any other
law to the contrary, a licensee may loan any sum of money not
exceeding $15,000, repayable in installments, and may charge, con-
tract for and receive thereon interest at an annual percentage rate
or rates agreed to by the licensee and the borrower not exceeding
the limits set in N.J.S.A. 2C:21-19.

{b) A licensee may not charge or receive interest in advance. A
licensee shall not compound interest and may compute interest only
on unpaid principal balances.

(c) For the purpose of computing interest, a licensee shall apply
all installment payments no later than the next day, other than a
public holiday, after the day of receipt, and shall charge interest for
the actual number of days elapsed at the daily rate of 1/365 of the
yearly rate.

3:17-7.1 Permissible other business

(a) A licensee may engage in certain other types of business as
permitted in this subchapter. Such other types of businesses may be
conducted by the licensee in the same office, room or place of busi-
ness where the licensee conducts the business of making loans under
the Consumer Loan Act.

(b) Upon obtaining any necessary license or authorization, a
licensee may engage in the following other types of businesses:

1.-8. (No change.)

9. First lien loans on real property:;

i. Any such business shall be conducted in accordance with the
provisions of N.J.S.A. 31:1-1 et seq., N.J.A.C. 3:1, or Section 501,
et seq., of the Federal Depository Institutions Deregulation and
Monetary Control Act of 1980.

10.-12. (No change.)

(b)

DIVISION OF CONSUMER COMPLAINTS, LEGAL
AND ECONOMIC RESEARCH

License Fees

Adopted Concurrent Amendments: N.J.A.C.
3:18-10.1, 3:23-2.1 and 3:38-1.1 and 1.2

Proposed: July 17, 1989 at 21 N.J.R. 1985(a).

Adopted: August 31, 1989 by Mary Little Parell, Commissioner,
Department of Banking.

Filed: August 31, 1989 as R.1989 d.509, without change.

Authority: N.J.S.A. 17:1-8.1, 17:10-3, 9 and 23; 17:1 1 A-38;
17:11B-5and 13; 17:15-1; 17:15A-4 and 6; 17:15B-7 and | 7;
17:16C-7, 8, 82(a), (b) and (¢); 17:16D-4 and 8; and 45:22-4
and 1.
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Effective Date: August 31, 1989 (Note: As an emergency
adoption, these amendments were effective July 3, 1989.)

Expiration Date: N.J.A.C. 3:18—January 19, 1993; N.J.A.C.
3:23—July 6, 1992; N.J.A.C. 3:38—October 5, 1992.

Summary of Public Comments and Agency Responses:

No comments received.

The amendments adopted herein were adopted on an emergency basis
effective July 3, 1989 (see 21 N.J.R. 240i(a)).

Full text of the adoption follows.

3:23-2.1 Licenses

You're viewing an archived copy from the New Jersey State Library.
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3:18-10.1 Initial license requirements

(a)-(d) (No change.)

(e) License and application fees are as follows:

1.-3. (No change.)

4. The license fee is $800.00 for each new branch secondary mort-
gage loan license applicant for the initial license period or any part
thereof; provided, however, that if an initial license is issued in the
second year of any biennial licensing period, the license fee is $400.00.
There shall also be a $200.00 non-refundable processing fee due for
each new applicant at the time of
application.

5. (No change.)

The following table indicates the license fees established by the Commissioner of Banking for annual and biennial license periods, the
maximum biennial license fees permitted by law and the specific statutory sections affected by the establishment of such biennial and annual

license fees.
STATUTORY
MAXIMUM
BIENNIAL
LICENSEES FEE
Consumer Loan $1,000.00
(NJ.S.A. 17:10-3 & 9)
Foreign Money Remitter $1,000.00
(NJS.A. 17:15-1)
Check Casher $1,000.00
(NJS.A. 1T:15A-4)
Check Seller $1,200.00
(N.J.S.A. 17:15A-7)
Retail Installment Sales
(a) Sales Finance Company $1,000.00
(N.JS.A. 17:16C-7)
(b) Motor Vehicle $ 300.00
Installment Seller
(NJ.S.A, 17:16C-8)
(c) Home Financing Agency $ 600.00
(N.J.S.A. 17:16C-82(a))
(d) Home Repair Contractor $ 300.00
(NJ.S.A. 17:16C-82(b))
(e) Home Repair Salesman $ 60.00
(N.J.S.A. 17:16C-82(c))
Insurance Premium Finance Company $1,000.00
(N.J.S.A. 17:16D-4)
Pawnbroker $ 800.00

(N.J.S.A. 45:22-4)

3:38-1.1 License requirements

(a)-(b) (No change.)

(c) The license fee is $800.00 for each mortgage banker or mort-
gage broker for each biennial license period, or any part thereof
provided, however, that if an initial license is issued in the second
year of any biennial licensing period, the license fee shall be $400.00.

3:38-1.2 Applications

(a) Each applicant for a mortgage banker or mortgage broker
license must submit to the Department of Banking a completed
application in a form prescribed by the Commissioner together with
the required license fee and a non-refundable application fee of
$200.00.

(b)-(e) (No change.)

(CITE 21 N.J.R. 3084)

BIENNIAL ANNUAL
FEE FEE
$ 800.00 $400.00
$ 800.00 $400.00
$ 800.00 $400.00
$1,200.00 $600.00
$ 800.00 $400.00
$ 150.00 $ 75.00
$ 400.00 $200.00
$ 150.00 $ 75.00
$ 50.00 $ 25.00
§ 800.00 $400.00
$ 600.00 $300.00

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND DEVELOPMENT

Uniform Fire Code; Fire Code Enforcement

Registration and Permit Fees

Adopted Concurrent Amendments: N.J.A.C.
5:18-2.8, 5:18A-2.6

Proposed: July 17, 1989 at 21 N.J.R. 2126(a) (proposal corrected
at 21 N.J.R. 2402(a).)

Adopted: September 1, 1989 by Anthony M. Villane, Jr., D.D.S.,

Commissioner, Department of Community Affairs.
Filed: September 1, 1989 as R.1989 d.513, without change.

Authority: N.J.S.A. 52:27D-198.

Effective Date: September 1, 1989.
Expiration Date: February 1, 1990.
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Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

5:18-2.8 Fees, registration and permit
(a) The annual registration fees for life hazard uses shall be as
follows:
[. Type Aa-—$58.00 per year;
2. Type Ab—$86.00 per year;
3. Type Ac—3$92.00 per year;
4. Type Ad—$104.00 per year;
5. Type Ae—8$115.00 per year;
6. Type Af—$138.00 per year;
7. Type Ag—8173.00 per year:
8. Type Ah—3$207.00 per year;
9. Type Ai—$276.00 per year;
10. Type Aj—$345.00 per year;
11. Type Ba—3$92.00 per year;
12. Type Bb—3$173.00 per year;
13. Type Bc—$276.00 per year;
14. Type Bd—$345.00 per year;
15. Type Be—$403.00 per year;
16. Type Bf—3518.00 per year;
17. Type Bg—$552.00 per year;
18. Type Bh—3690.00 per year;
19. Type Bi—5$828.00 per year;
20. Type Bj—$863.00 per year;
21. Type Bk—$1,035.00 per year;
22. Type Bl—$1,208.00 per year;
23. Type Bm—3$1,380.00 per year;
24, Type Bn—$1,725.00 per year;
25. Type Bo—$2,070.00 per year;
26. Type Ca—8690.00 per year;
27. Type Cb—3$828.00 per year;
28. Type Cc—$897.00 per year;
29. Type Cd—3$966.00 per year;
30. Type Ce—S$1,104.00 per year;
31. Type Cf—$1,208.00 per year;
32. Type Cg—31,380.00 per year;
33. Type Da—$2,070.00 per year;
(b) (No change.)
(c) The application fee for a permit shall be as follows:
1. Type 1—$29.00;
2. Type 2—$115.00;
3. Type 3—$230.00;
4. Type 4—8345.00;
5. Type 5—3%1,150.
(d) (No change).

5:18A-2.6 Collection of and accounting for fees and penalties

(a) State collection of registration fees:

1. (No change.)

2. The Bureau of Fire Safety shall remit 70 percent of the amount
collected to the local enforcing agency established for the inspection
of life hazard uses. The payment shall be disbursed by the end of
the quarter next succeeding the one in which the fees were collected.

3. The 70 percent local share shall not be considered State funds
but rather local funds held in trust by the State.

(b)-(e) (No change.)

(a)
DIVISION OF HOUSING AND DEVELOPMENT
Notice of Administrative Correction
Uniform Fire Code
Fire Code Enforcement
N.J.A.C. 5:18-2.6, 2.7, 2.11, 2.18, 3.2, 4.9 and 4.18;
5:18A-4.9

Take notice that the Office of Administrative Law has discovered errors
and omissions in the text of several sections of the Uniform Fire Code,
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N.J.A.C. 5:18, and in N.J.A.C. 5:18A-4.9. This notice of administrative
correction is published pursuant to N.J.A.C. 1:30-2.7(a).

In NJ.A.C. 5:18-2.6(i), the first sentence, the word “‘determined” was
proposed and adopted as ‘“demanded” (see 16 N.J.R. 3339(b); 17 N.J.R.
394(a)).

In N.J.A.C. 5:18-2.7(¢), the phrase *, or to conduct processes which
produce conditions hazardous to life or property,” adopted at 17 N.J.R.
394(a), was inadvertently omitted (that is, not deleted in the rulemaking
process) from the text of a subsequent proposal and adoption (see 17
N.J.R. 1015(b); 17 NJ.R. 2870(a)) and has not since appeared in the
Code.

The sentence, “The hearing shall be conducted by the Office of Admin-
istrative Law, with the Commissioner or his designee issuing the final
decision.”, was added upon adoption (see R.1987 d.247) to the text of
N.J.A.C. 5:18-2.11(a)2. This language was not, however, published in the
notice of adoption (see 19 N.J.R. 1078(a)) or in the resulting Code update.

In N.J.A.C. 5:18-2.18(a), the phrase, ‘‘to be unabated and the penalities
or fees indicated to be unpaid,” which was proposed at 16 N.J.R. 3339(b)
and adopted at |7 N.J.R. 394(a), was omitted from the Code,

The recitation of the State Fire Prevention Code, Article 17, Section
F-2702.9 Uniforms of employees, proposed and adopted (see 17 N.J.R.
1015(b); 17 N.J.R. 2870(a)) as part of NJ.A.C. 5:18-3.2(a)27vii, was
omitted from the Code.

At NJA.C. 5:18-4.9(a)2iv(12), the proposed phrase “heat detector
units™ was changed to ‘“‘heat detectors™ in the adoption filed by the
Department of Community Affairs (see R.1987 d.247). This change was
erroneously published in both the New Jersey Register (see 19 N.J.R.
1078(a)) and Code as ‘‘heat units.”

The text of N.J.A.C. 5:18-4.18(a) and (b) is missing substantial
language proposed and adopted by the Department (see 18 N.J.R.
1225(a); 19 N.J.R. 1078(a)).

In NJ.A.C. 5:18-4.9(d)I, the word “student” between ‘“‘Each” and
“shall” was inadvertently omitted from the published Code following
proposal and adoption (see 16 N.J.R. 3339(b); 17 N.J.R. 394(a)).

Full text of the corrected rules follows (additions indicated in
boldface thus; deletions indicated in brackets [thus]):

5:18-2.6 Registration of buildings and uses

(a)-(h) (No change.)

(i) The owner of a life hazard use shall pay the annual fee within
30 days of the day on which it is [determined] demanded by the
Department or the local enforcing agency. If he fails to do so, the
Department or the local enforcing agency may, pursuant to N.J.S.A.
52:27D-201, issue a certificate to the clerk of the Superior Court
stating that the owner is indebted to the Department for the payment
of the annual fee and the clerk shall immediately enter upon his
record of docketed judgments the name of the owner and of the
Department, a designation of the statute under which the fee is
assessed, the amount of the fee certified and the date the certification
was made. The making of the entry shall have the same effect as the
entry of a docketed judgment in the office of the clerk, but without
prejudice to the owner's right of appeal.

5:18-2.7 Permits required

(a)-(d) (No change.)

(e) A permit shall constitute permission to maintain, store or
handle materials, or to conduct processes which produce conditions
hazardous to life or property, or to install equipment used in connec-
tion with such activities in accordance with the provisions of this
Code. Such permissions shall not be construed as permission to
violate, cancel or set aside any of the provisions of this Code.

(H-(k) (No change.)

5:18-2.11 Appeals

(a) The person aggrieved may appeal any enforcement action in-
cluding rulings, orders and notices by submitting a written hearing
request as set forth herein. Either the owner of the premises or of
the use, or his authorized agent, may be a person aggrieved.

1. (No change.)

2. If from the act of the Department serving as the local enforcing
agency, the request shall be made to the Hearing Coordinator,
Division of Housing and Development, Department of Community
Affairs, CN 804, Trenton, New Jersey 08625. The hearing shall be
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conducted by the Office of Administrative Law, with the Commissioner
or his designee issuing the final decision.

3. (No change.)

(b)-(c) (No change.)

5:18-2.18 Certificate of Fire Code status

(a) Upon request of the owner or bonafide purchaser of a building
or structure, the enforcing agency having jurisdiction over the build-
ing or structure shall issue a certificate either enumerating the viol-
ations indicated by its records to be unabated and the penalties or fees
indicated to be unpaid, or stating that its records indicate that no
violations remain unabated and no penalties or fees remain unpaid.

(b)-(c) (No change.)

5:18-3.2 Modifications

(a) The following articles or sections of the State Fire Prevention
Code are modified as follows:

1.-26. (No change.)

27. Article 27 (Fireworks) is amended as follows:

i.-vi. (No change.)

vii. The following new sections F-2702.0, F-2702.1, F-2702.2,
F-2702.3, F-2702.4, F-2702.5, F-2702.6, F-2702.7, F-2702.8,
F-2702.9, F-2702.10, F-2702.11, F-2702.12, F-2702.13, F-2702.14,
F-2702.15, and F-2702.16, are added.

Section F-2702.9 Uniforms of employees: All factory employees in
fireworks plants employed in loading, filling, or handling of charged
fireworks in process of manufacture, or of explosive compositions, shall
be clothed in suitable uniforms to be approved by the fire official.

72833, (No change.)

5:18-4.9 Automatic fire alarms

(a) An automatic fire alarm system shall be installed as required
below in accordance with the New Jersey Uniform Construction
Code.

1. (No change.)

2. In all buildings of Use Group R-1 and R-2 as follows:

i.-iii. (No change.)

iv. Common areas shall be required to have an approved system
of multiple station detectors installed as hereinafter provided. In
buildings of Use Group R-1, less than four stories in height above
grade, other than school dormitories for students up to and including
the 12th grade, and in building of Use Group R-2 less than six stories
in height above grade, the system shall not be required to be super-
vised or connected to an emergency power supply.

(1)-(11) (No change.)

(12) The maximum spacing between either heat [units] detectors
or the nearest side wall or partition and a heat detetector shall not
exceed the spacings permitted by Underwriters Laboratories, Inc.
listings.

v.-vi. (No change.)

3.-4. (No change.)

(b)-(c) (No change.)

5:18-4.18 Boiler/furnace equipment rooms

(a) Boiler/furnace equipment rooms shall be enclosed by one hour
fire rated construction in the following facilities: day nurseries, chil-
dren’s shelter facilities, residential child care facilities and similar
facilities with children below the age of 2% years, and which are
classifed as Use Group 1-2 in accordance with the Uniform Construc-
tion Code, shelter facilities, residences for the developmentally dis-
abled, group homes, teaching family homes, transitional living homes,
rooming and boarding houses, hotels and multiple dwellings.

[. (No change.)

{b) Emergency controls shall be provided [as follows] in all struc-
tures classifed as day nurseries, children’s shelter facilities, residential
child care, facilities and similar facilities wih children below the age
of 2' years, and which are classified as Use Group 1-2 in accordance
with the Uniform Construction Code and in group homes, teaching
family homes; and supervised transitional living homes in accordance
with the following:

1.-2. (No change.)
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5:18-4.9 Organizational, administrative, and operational functions of
the Fire Code enforcement educational programs

(a)-(c) (No change.)

(d) An organization or institution shall assure that:

1. Each student shall be advised where to secure guidance and who
is officially responsible for his program. Attention must be given to
a plan for maintaining desirable student-faculty relationships.

2. (No change.)

(e)-(f) (No change.)

(a)
DIVISION OF HOUSING AND DEVELOPMENT
Uniform Construction Code
Planned Real Estate Full Disclosure

Municipal Enforcement Agency Fees; Standards for
Municipal and Departmental Fees

Adopted Concurrent Amendments: N.J.A.C.
5:23-4.17, 4.18, 4.19, 4.20; and 5:26-2.3 and 2.4

Proposed: July 17, 1989 at 21 N.J.R. 2127(a).

Adopted: September 1, 1989 by Anthony M. Villane, Jr., D.D S.,
Commissioner, Department of Community Affairs.

Filed: September 1, 1989 as R.1989 d.512, with substantive and
technical changes not requiring additional public notice and
comment (see N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 52:27D-124 and 45:22A-35.

Effective Date: September 1, 1989.

Operative Date for Amendments to N.J.A.C. 5:23-4.18(c)-(e):
January I, 1990.

Expiration Date: March 1, 1993, N.J.A.C. 5:23; March 1, 1991,
N.J.A.C. 5:26.

Summary of Public Comments and Agency Responses:

Comments were received from the Secretary of Agriculture and two
organizations representing the agricultural community, the New Jersey
State League of Municipalities and several municipal officials, and the
New Jersey Builders Association.

The Secretary of Agriculture requests that the references to “‘com-
mercial farm buildings™ in the rules be amended to conform to the
definition set forth in N.J.A.C. 5:23-3.2(d). This change is being made
on adoption. He also asks that municipal fees for commercial farm
buildings be no higher than those charged by the Department of Com-
munity Affairs and that special provision be made to exempt temporary
agricultural structures from fees. In response, the Department states that
it has no authority to limit municipal fees for commercial farm buildings
and that the issue of excluding temporary agricultural buildings from the
definition of *‘structure,” and thereby, among other things, eliminating
fees for them, is currently being reviewed by the Code Advisory Board.

In addition to points made by the Secretary, the agricultural organiza-
tions that commented express concern that the new fees, as applied to
farm buildings, would be too costly and that exceptions should be made
for such buildings. The Department replies that farm buildings already
receive favorable treatment and further preference for them is not war-
ranted at this time.

Several other comments were received that concerned the increased
Uniform Construction Code fees. The New Jersey State League of Mu-
nicipalities alleges that the proposal would “‘increase inspection fees by
30 percent and State inspection fees by 133 percent” and that this would
have a seriously adverse effect upon municipalities. In response, the
Department points out that the 30 percent increase in the Department's
Uniform Construction Code inspection fees does not affect any munici-
pality that does inspections with its own employees. In municipalities that
contract with private inspection agencies to provide construction code
enforcement services in one or more of the subcodes, fees for those
services will increase because, by statute, N.J.S.A. 52:27D-124i(2), the
private agencies must charge the same fee as the Department. However,
the municipality should set its construction code fees so that the added
cost is passed on to the person doing construction and does not become
a charge against the municipal treasury (see N.J.S.A. 52:27D-126a). In
the judgment of the Department, a properly drafted ordinance should
reference the applicable rules so that it will not have to be redrafted every

NEW JERSEY REGISTER, MONDAY, OCTOBER 2, 1989



You're viewing an archived copy from the New Jersey State Library.

ADOPTIONS

time any fees are changed. The 133 percent increase refers to the State
training fee. By statute, N.J.S.A. 52:27D-130.1, this fee is not paid by
municipalities on work they contract for when inspection is done by
municipal employees. Moreover, it is charged only on new construction
and the total amount of this supposedly burdensome increase is only
$16.00 for a 20,000 cubic foot building, such as a typical townhouse.

Comments that reiterated those of the State League of Municipalities
were received from several municipal officials. Points made in these
comments included protests against the automatic linking of private
inspection agency fees to those of the Department and against the limi-
tation of the administrative fee that may be charged by a municipality
that uses private inspection agencies to 15 percent of the subcode fee.
In response, the Department states that the linkage of the private agency
fees to those of the Department is statutory and thus out of the control
of the Department.

The 15 percent administrative fee that may be charged to cover the
expenses of the construction official where subcode enforcement is by a
private inspection agency does not represent any limitation on any exist-
ing authorized fee. Rather, the administrative fee was established for the
first time by this rule and limiting it to what the Department considers
to be a reasonable amount does not constitute imposition of a burden
on municipalities. However, the fact that some municipalities may have
been charging such fees without authorization—one municipal official
protests that the 15 percent limitation will require a 300 percent reduction
of his municipality's fee—does not alter the Department’s conclusion in
this regard. Indeed, as indicated by the comments by the New Jersey
Builders Association, there is considerable opposition to the very ex-
istence of any administrative fee at all.

The Department recognizes that there is a need to amend municipal
ordinances in order to be in compliance with N.J.A.C. 5:23-4.18(c)-(e),
as amended. In order to allow a reasonable, but not unduly lengthy, time
in which to accomplish these changes, the Department has made those
provisions effective January [, 1990 instead of immediately.

The New Jersey Builders Association (NJBA) is of the opinion that
the fee increase is unwarranted and is intended to subsidize other oper-
ations of the Department. The Department’s response is that this is not
at all the case and that the increase is indeed warranted by fiscal necessity.

The need for increased fees arises from present economic conditions
which affect the workload/revenue balance of the construction code
enforcement programs and a budgetary decision to greatly reduce the
subsidy of construction code enforcement activities that had heretofore
been provided out of the State’s general fund.

The Department points out that its construction code enforcement
activities are funded on a “pay as you go” basis. The fees which are
collected in connection with plan reviews, construction permits, planned
real estate reviews and all similar code enforcement activities are ap-
propriated for the year in which they are collected. Construction code
enforcement is a lengthy activity. The Department provides the services
for which the fee has been collected over an extended period of time
afterwards. The Department often finds itself providing review and in-
spection service as long as 12 to 18 months after the fee had been
collected. In simple terms, this all means that the Department must fund
last years workload with this years fees. The *‘pay as you go” approach
necessitates rate increases in years when construction activity declines as
compared with the year before. The Department determined, based on
its own experience and general economic indicators, that fiscal year (FY)
1990 would be such a year. Normal inflationary cost increase when
combined with the anticipated decline in the rate of applications necessi-
tated the 30 percent increase in revenues from user fees which was
proposed and adopted.

The 133 percent increase in the State training fee was necessitated by
different set of circumstances. The Governor’s proposed budget for
FY 1990 provided for a General Fund Appropriation which offset approx-
imately 20 percent of the Department’s construction code enforcement
expenses. That budget also anticipated fee income to the General Fund.
The amount of fee income anticipated to the General Fund closely ap-
proximates the amount expenses borne directly by the General Fund on
behalf of the construction code enforcement programs. Accordingly, the
construction code enforcement appropriation represented a taxpayer
subsidy of expenses which could properly be charged to the fee payers
who use the services. The proposed FY 1990 budget was soon seen to be
out of balance due to newly anticipated declines in certain general state
revenues. The balancing of income and expenses for FY 1990 proved to
be a very difficult task which required the Legislature and the Governor
to make some very difficult decisions. One of those decisions was to
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eliminate nearly all of the taxpayer subsidy for construction code enforce-
ment activity. The Appropriations Act for FY 1990, in contrast to the
proposed Budget, makes specific provision for construction code enforce-
ment activities previously funded by general state revenues to be funded
instead through the State training fee. This major change which occurred
late on June 30, 1989 was the direct cause of the 133 percent increase
in the State training fee.

The Department further responds that the NJBA assertion that con-
struction code fees are being used to subsidize other operation is incorrect.
The funds raised through construction code enforcement fees support the
costs of the administration and enforcement of that code and no more.
The facts that support the Department’s position are a matter of public
record and readily available for examination.

The NJBA opposes allowing municipalities that utilize the services of
private inspection agencies for subcode enforcement to charge an admin-
istrative fee of up to 15 percent. This comment indicates either lack of
recognition of the necessity of paying the cost of the work done by the
construction official and his immediate staff when the subcodes are en-
forced by private enforcing agencies or lack of awareness that these costs
have thus far been recovered either by means of unauthorized surcharges
(see the municipal comments opposing the |5 percent limitation for
contrary reasons) or by inflating other subcode charges in those cases
in which the construction official is also the appropriate subcode official.
The NJBA also claims that this administrative fee will result in an increase
in the municipal fee charged to persons doing construction. This will not
generally be the case since any municipality that uses private inspection
agencies and is not running its construction office at a deficit is already
covering the cost for which the administrative fee is to be charged one
way or another.

The NJBA alleges that the Department misrepresented the economic
impact of its proposed amendments. The Department denies that this is
the case. Its calculations indicate that the amendments will increase its
fee revenues by about 30 percent, which means that the aggregate amount
paid in fees will increase by about 30 percent. This should be the approx-
imate amount of the increase for a ‘‘typical project,” as was clearly
indicated. Since other changes, revenue neutral in the aggregate, were
made in conjunction with the approximately 30 percent increase, the
impact on a project that is not typical—such as one involving large motors
or other electrical devices——might well be greater. The impact in any
particular case can only be determined by review of all applicable fees.
Various cases of fees increased by 31 percent or more are closely ac-
counted for by the need to round off increases to the nearest whole dollar.

The NJBA challenges the use of the emergency rule procedure to adopt
this rule on July 3, 1989. While the use of the emergency procedure is
not germane to the present adoption, the Department wishes to note that
it was aware that it was required to accept the decision of the Legislature
virtuaily to eliminate general revenue moneys for construction code en-
forcement and almost completely fund the program by raising fees. The
Department needs to collect the funds that it requires for the operation
of the construction code enforcement program prior to June 30, 1990 in
order to maintain the level of enforcement services contemplated by the
Appropriations Act and to balance income and expenses as required by
law. The fees are paid as applications are received throughout the year.
The amount due is based on the fee schedule in effect on the date of
application. If the Department had followed ordinary rulemaking
procedures, the new fees could not have been in effect until October 2,
1989, at the earliest. The Department would then have had to impose
a substantially higher increase for the final nine months of the fiscal year.
All other things being equal, the Department would then have reduced
fees on July 1, 1990, since the fees as of that date would continue in effect
for all of FY 1991. These uneven fees would have resulted in unfairness
to applicants who would have submitted applications between October
2, 1989 and June 30, 1990. The Department was unable to propose new
fees sooner because it could not determine, until June 30, 1989, how much
revenue it would be required by the Legislature to raise. This emergency
situation thus left no time for conventional rulemaking. Failure to imple-
ment the new fees immediately would have resulted in a serious shortfall
that would, in turn, have necessitated a significant reduction in personnel.
The result of such a reduction would have been lengthy delays for appli-
cants with new projects and an inability to perform necessary health and
safety related inspections for existing projects, as required by law. The
construction of buildings of unknown safety, the unregulated removal of
asbestos from buildings, and the potential fire safety problems that might
have been built into numerous structures would have posed a clear and
present danger to public health and safety. The clear need for the funds
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and the serious fire and safety hazards that would have been created by
the failure to raise them created a public safety emergency that was
properly addressed by the adoption of these amendments on an emer-
gency basis.

The NJBA expresses concern for the loss of municipal revenues. As
previously indicated, municipalities that contract with private inspection
agencies will only lose revenues if they do not have properly drafted
ordinances that appropriately reference the rules. There is otherwise no
way in which there would be a loss of municipal revenues.

The NJBA points out that fees for electrical fixtures and devices were
not raised. This apparent anomaly is explained by the fact that the
Department recognizes the need to resolve the difference in practice
between private inspection agencies, which, in some cases, charge twice
for inspection of these fixtures and devices, at rough inspection and at
final inspection, and the Department which, although using the same fee
schedule, charges only once, before increasing these fees. This will be the
subject of future rulemaking.

The NJBA protests the 133 percent increase in the training fee. As
previously pointed out, the amount of the training fee surcharge is so
small to begin with that the effect of even a 133 percent increase is
minimal. The Legislature, in the Fiscal Year 1990 Appropriations Act,
authorized use of the training fee for other construction code enforcement
purposes in recognition of the fact that it is the one fee collected by the
Department both from new construction inspected by the Department
and from new construction inspected by municipal and private enforcing
agencies and is therefore the most appropriate source of fees to help fund
the construction code enforcement program costs which had previously
been supported by General Fund Appropriations.

The NJBA protests the new fees related to the fire protection subcode.
The Department replies that the separation of fire subcode fees from
building subcode fees is necessary in order to ensure equity between those
buildings that are complicated from a fire protection standpoint and those
that are not. A higher percentage of what was the combined building
code and fire code fee is for fire code work in one case than in another.

By way of general response to the concerns about increased fees, the
Department states that the increased fees are based upon projections of
decreased construction activity during the current fiscal year. The Depart-
ment will monitor Bureau collections and reexamine the fee schedule
periodically during the course of the fiscal year. If revenues are, in fact,
greater than have been anticipated and necessary, the Department intends
to revise the fee schedule downward.

The Department also wishes to point out, by way of clarification, that
its reference in the economic impact statement of the proposal to having
“considered the position of third party agencies” simply meant that it
took into account the positive economic impact that any increase in
Department fees would necessarily have upon them due to the statutory
link between their fees and those of the Department. The fee increase
was not decided upon in consultation with them and was based solely
upon the need to adequately fund the Department’s construction code
enforcement program.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*; deletions from proposal indicated
in brackets with asterisks *[thus]*):

5:23-4.17 Municipal enforcing agency fees

(a) Ordinance: The municipality shall set enforcing agency fees by
ordinance for the following activities: plan review, construction per-
mits, certificate of occupancy, certificates of continued occupancy,
certificate of approval, demolition permit, elevator permit and sign
permit.

1. The municipality shall include in any such ordinance all fees
pertaining to the operations of the enforcing agency, including those
for which the department has not set standards, such as fees for
reinstatement of lapsed permits. All minimum fees shall be stipulated.
Fees may be rounded to the nearest dollar amount if the munici-
pality’s ordinance so provides.

(b)~(d) (No change.)

$:23-4.18 Standards for municipal fees

(a)-(b) (No change.)

(c) Basic construction fee: The basic construction fee shall be
computed on the basis of the volume of the building, or in the case
of alterations, the estimated construction cost, and the number and
type of plumbing, electrical and fire protection fixtures or devices
as herein provided.
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. Volume or cost: Fees for new construction or alteration shall
be as follows:

i.-v. (No change.)

vi, Temporary structures and all structures for which volume can-
not be computed, such as swimming pools and open structural
towers, shall be charged a flat rate;

vii. (No change.)

2.-3. (No change.)

4. Fees shall be based upon the number of sprinkler heads, stand-
pipes, and detectors (smoke and heat) and shall be reasonable unit
charges. Fees may also be charged for the inspection of premanufac-
tured fire suppression systems, for gas and oil fired appliances not
connected to the plumbing system, for kitchen exhaust systems and
for incinerators and crematoriums. The municipal ordinance shall
clearly set forth what fees are to be charged for what devices.

(d) Demolition permit fees: Permit fees for demolition of or the
removal of a building or structure shall be a flat fee. This fee may
vary according to type of structure or whether there has been a
condemnation, but this shall be clearly indicated in the ordinance
and schedule.

*[(f)]**(e)* (No change in text.)

*(@)]**(N* Certificate of occupancy fees:

1. (No change.)

2. The municipality shall establish a flat fee for certificate of con-
tinued occupancy, for certificate of occupancy granted pursuant to
a *[charge]* *change* of use, for muitiple certificates of occupancy
(as for a shopping center) and similar conditions.

(8)-()) (No change from proposal.)

(k) Fees to be charged to municipalities by private onsite inspec-
tion and plan review agencies are as follows:

1. Where the local enforcing agency uses the services of a private
onsite inspection and plan review agency to enforce one or more
subcodes, then the fees charged to the municipality by the private
onsite agency shall be identical to those charged by the Department
pursuant to N.J.A.C. 5:23-4.20 and as provided in this paragraph.

i. Building subcode: Where a private onsite agency performs build-
ing subcode services, the fees charged to the municipality by the
private agency shall be either the volume-based or cost-based fee,
whichever type is appropriate, which are charged by the Department,
as set forth at N.J.A.C. 5:23-4.20.

ii. Plumbing subcode: Where a private onsite agency performs
plumbing subcode services, the fees charged to the municipality by
the private agency shall be the fees for plumbing fixtures and stacks
which are charged by the Department as set forth at N.J.A.C.
5:23-4.20.

iii. Electrical subcode: Where a private onsite agency performs
electrical subcode services, the fees charged to the municipality by
the private agency shall be the fees for electrical fixtures and devices
which are charged by the Department as set forth at N.J.A.C.
5:23-4.20.

iv. Fire subcode: Where a private onsite agency performs fire
subcode services, the fees charged to the municipality by the private
agency shall be the'sprinkler, standpipe, fire detector (smoke and
heat), premanufactured fire suppression system, gas or oil fired ap-
pliances not connected to the plumbing system, kitchen exhaust sys-
tem, incinerator and crematorium fees which are charged by the
Department as set forth at N.J.A.C. 5:23-4.20.

v. Administrative surcharge: Municipalities using private onsite
inspection and plan review agencies may add to the above fees an
administrative surcharge of up to |5 percent of the relevant sub-
code(s) permit fee(s). The surcharge shall apply only to subcode areas
for which the municipality has a contract with the onsite agency. In
lieu of an administrative surcharge to fees charged by an onsite
agency, a municipality may adjust its fee schedule up to 15 percent
higher for this purpose.

2. Demolition and removal fees shall be charged as follows:

i. Where a private onsite agency performs one or more subcode
services for demolitions or removals, the amount charged to the
municipality by the private agency shall be a portion of the demo-
lition or removal fees which are set forth at N.J.A.C. 5:23-4.20 as
Departmental fees, and which shall be as follows:
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(1) Building subcode: 40 percent;

(2) Fire subcode: 20 percent;

(3) Plumbing subcode: 20 percent;

(4) Electrical subcode: 20 percent;

3. Sign fees shall be charged as follows:

i. Where a private onsite agency performs one or more subcode
services for signs or billboards, the amount charged to the munici-
pality by the private agency shall be as follows:

(1) Building subcode: The sign fees set forth at N.J A.C. 5:23-4.20
as Departmental fees.

(2) Electrical subcode: The fees for electrical fixtures and devices
set forth at N.J.A.C. 5:23-4.20 as Departmental fees.

4. Fees for certificates of occupancy and certificates of continued
occupancy charged to the municipality by the private agency shall
be the following portions of the fees for a certificate of occupancy
and certificate of continued occupancy set forth at N.J.A.C. 5:23-4.20
as Departmental fees:

i. Building subcode: 40 percent;

i, Fire subcode: 20 percent;

iii. Plumbing subcode: 20 percent; and

iv. Electrical subcode: 20 percent.

5. (No change in text.)

5:23-4.19 State of New Jersey training fees

(a) (No change.)

(b) Amount: This fee shall be in the amount of $0.0014 per cubic
foot volume of new construction. Volume shall be computed in
accordance with N.J.A.C. 5:23-2.28.

1. (No change.)

(c) (No change.)

5:23-4.20 Departmental fees

(a) General:

1.-4. (No change.}

5. Newly constructed residential units that are to be legally restric-
ted to occupancy by households of low or moderate income shall
be exempted from the fees set forth in (b) and (c) below and otherwise
payable to the Department.

(b) Departmental plan review fee: The fees listed in (c) below shall
be in addition to a Departmental plan review surcharge in the amount
of 30 percent of each listed fee. Where the Department performs plan
review only, the plan review fee shall be in the amount of 20 percent
of the new construction permit fee which would be charged by the
Department pursuant to these regulations. The minimum fee shall
be $33.00.

(c) Departmental (enforcing agency) fees:

I. (No change.)

2. The basic construction fee shall be the sum of the parts com-
puted on the basis of the volume or cost of construction, the number
of plumbing fixtures and pieces of equipment, the number of elec-
trical fixtures and devices and the number of sprinkiers, standpipes,
and detectors (smoke and heat) at the unit rates provided herein plus
any special fees. The minimum fee for a basic construction permit
covering any or all of building, plumbing, electrical or fire protection
work shall be $33.00.

i. Building volume or cost: The fees for new construction or alter-
ation are as follows:

(1) Fees for new construction shall be based upon the volume of
the structure. Volume shall be computed in accordance with N.J.A.C.
5:23-2.28. The new construction fee shall be in the amount of $0.019
per cubic foot of volume for buildings and structures of all use groups
and types of construction as classified and defined in articles 3 and
4 of the building subcode; except that the fee shall be $0.011 per cubic
foot of volume for use groups A-1, A-2, A-3, A-4, F-1, F-2, §-1 and
S-2, and the fee shall be $0.0005 per cubic foot for structures on
farms, including commercial farm buildings under N.J.A.C.
5:23-3.2(d), *[used exclusively for the storage of food or grain, or
the sheltering of livestock,]* with the maximum fee for such struc-
tures on farms not to exceed $815.00.

(2) Fees for renovations, alterations and repairs shall be based
upon the estimated cost of the work. The fee shall be in the amount
of $17.00 per $1,000. From $50,00! to and including $100,000, the
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additional fee shall be in the amount of $13.00 per $1,000 of estimated
cost above $50,000. Above $100,000, the additional fee shall be in
the amount of $11.00 per $1,000 of estimated cost above $100,000.
For the purpose of determining estimated cost, the applicant shall
submit to the Department such cost data as may be available
produced by the architect or engineer of record, or by a recognized
estimating firm, or by the contractor. A bona fide contractor’s bid,
if available, shall be submitted. The Department shall make the final
decision regarding estimated cost.

(3)-(4) (No change.)

ii. Plumbing fixtures and equipment: The fees shall be as follows:

(1) The fee shall be $7.00 per fixture connected to the plumbing
system for all fixtures and appliances except as listed in (¢)2ii(2)
below.

(2) The fee shall be $46.00 per special device for the following:
grease traps, oil separators, water-cooled air conditioning units, re-
frigeration units, utility service connections, back flow preventers,
steam boilers, hot water boilers (excluding those for domestic water
heating), gas piping, gas service entrances, active solar systems, sewer
pumps, interceptors and fuel oil piping.

ili. Electrical fixtures and devices: The fees shall be as follows:

(1) (No change.)

(2) For each motor or electrical device greater than one horse-
power and less than or equal to 10 horsepower: and for transformers
and generators greater than | kilowatt and Jess than or equal to 10
kilowatts, the fees shall be $7.00.

(3) For each motor or electrical device greater than 10 horsepower
and less than or equal to 50 horsepower; for each service panel,
service entrance or sub panel less than or equal to 200 amperes; and
for all transformers and generators greater than 10 kilowatts and less
than or equal to 45 kilowatts, the fee shall be $33.00.

(4) Foreach motor or electrical device greater than 50 horsepower
and less than or equal to 100 horsepower; for each service panel,
service entrance or sub panel greater than 200 amperes and less than
or equal to 1,000 amperes; and for transformers and generators
greater than 45 kilowatts and less than or equal to 112.5 kilowatts,
the fee shall be $65.00.

(5) For each motor or electrical device greater than 100 horse-
power; for each service panel, service entrance or sub panel greater
1,000 amperes; and for each transformer or generator greater than
112.5 kilowatts, the fee shall be $325.00.

(6) For the purpose of computing these fees, all motors except
those in plug-in appliances shall be counted, including control equip-
ment, generators, transformers and all heating, cooking or other
devices consuming or generating electrical current.

iv. Fire protection and other hazardous equipment: sprinklers,
standpipes, detectors (smoke and heat) pre-engineered suppression
systems, gas and oil fired appliances not connected to the plumbing
system, kitchen exhaust systems, incinerators and crematoriums:

(1) The fee for 20 or fewer heads or detectors shall be $46.00; for
21 to and including 100 heads or detectors, the fee shall be $85.00;
for 101 to and including 200 heads or detectors, the fee shall be
$163.00; for 201 to and including 400 heads or detectors, the fee shall
be $423.00; for 401 to and including 1,000 heads or detectors, the
fee shall be $585.00; for over 1,000 heads or detectors, the fee shall
be $748.00. In computing fees for heads and detectors, the number
of each shall be counted separately and two fees, one for heads and
one for detectors, shall be charged.

(2) The fee for each standpipe shall be $163.00.

(3) The fee for each independent pre-engineered system shall be
$65.00.

(4) The fee for each gas or oil fired appliance which is not con-
nected to the plumbing system shall be $33.00.

(5) The fee for each kitchen exhaust system will be $33.00.

(6) The fee for each incinerator shall be $260.00.

(7) The fee for each crematorium shall be $260.00.

3. Elevators: The fee for a permit to install an elevator shall be
$260.00.
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4. Certificates and other permits: The fees are as follows.

i. The fee for a demolition or removal permit shall be $46.00 for
a structure of less than 5,000 square feet in area and less than 30
feet in height, for one or two-family residences (use group R-3 of
the building subcode), and structures on farms including commercial
farm buildings under N.J.A.C. 5:23-3.2(d) *[used exclusively for
storage of food or grain, or sheltering of livestock,]* and $85.00 for
all other use groups.

ii. The fee for a permit to construct a sign shall be in the amount
of $0.85 per square foot surface area of the sign, computed on one
side only for double-faced signs. The minimum fee shall be $33.00.

iii. The fee for a certificate of occupancy shall be in the amount
of 10 percent of the new construction permit fee which would be
charged by the Department pursuant to these regulations. The mini-
mum fee shall be $85.00, except for one or two-family (use group
R-3 of the building subcode) structures of less than 5,000 square feet
in area and less than 30 feet in height, and structures on farms,
including commercial farm buildings subject to N.J.A.C. 5:23-3.2(d),
*[used exclusively for storage of food or grain, or sheltering or
livestock,]* for which the minimum fee shall be $46.00.

iv. The fee for a certificate of occupancy granted pursuant to a
change of use group shall be $124.00.

v. The fee for certificate of continued occupancy shall be $85.00.

vi. There shall be no fee for a temporary certificate of occupancy.

vil. The fee for a certificate of approval certifying that work done
under a construction permit has been satisfactorily completed shall
be $20.00.

viii. The fee for plan review of a building for compliance under
the alternate systems and non-depletable energy source provisions of
the energy subcode shall be $195.00 for one and two-family homes,
and for light commercial structures having the indoor temperature
controlled from a single point, and $975.00 for all other structures.

ix. The fee for an application for a variation in accordance with
N.J.A.C. 5:23-2.10 shall be $423.00 for class I structures and $85.00
for class II and class III structures. The fee for resubmission of an
application for a variation shall be $163.00 for class I structures and
$46.00 for class II and class III structures.

5. Periodic inspections: Fees for the periodic Departmental re-
inspection of equipment and facilities granted a certificate of ap-
proval for a specified duration in accordance with N.J.A.C. 5:23-2.23
shall be as follows:

i. For elevators, escalators and moving walks requiring reinspec-
tion every six months, the fee shall be $65.00, except for each five-
year inspection and witnessing of tests on elevators, for which the
fee shall be $208.00.

ii. For dumbwaiters requiring reinspection every 12 months, the
fee shall be $26.00.

iii. For cross connections and backflow preventers that are subject
to testing, requiring reinspection every three months, the fee shall
be $33.00 for each device when they are tested (thrice annually) and
$85.00 for each device when they are broken down and tested (once
annually).

6. Annual permits: The fee to be charged for an annual construc-
tion permit shall be charged annually. This fee shall be a flat fee based
upon the number of maintenance workers who are employed by the
facility, and who are primarily engaged in work that is governed by
a subcode. Managers, engineers and clericals shall not be considered
maintenance workers for the purpose of establishing the annual con-
struction permit fee. Annual permits may be issued for building/fire
protection, electrical and plumbing. Fees shall be as follows:

i. 1-25 workers (including foreman) $425.00/worker; each ad-
ditional worker over 25 $165.00/worker.

ii. Prior to the issuance of the annual permit, a training regis-
tration fee of $100.00 per subcode shall be submitted by the applicant
to the Department of Community Affairs, Construction Code Ele-
ment, Training Section along with a copy of the construction permit
(Form F-170). Checks shall be made payable to “Treasurer, State
of New Jersey”.

5:26-2.3 Requests for exemptions
(a) Any person who believes that a planned real estate develop-
ment or retirement community may be exempt from the provisions
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of the Act, or who is contemplating a planned real estate development
or retirement community which he believes may be exempt, may
apply to the Director for a Letter of exemption. Such application
shall be in writing and shall list the reasons why such planned real
estate development or retirement community, or proposed planned
real estate development or retirement community, may be exempt
from the Act. An application for exemption pursuant to N.J.A.C.
5:26-2.2(a) shall be accompanied by a fee of $104.00.

1. No fee shall be charged for any development consisting entirely
of units legally restricted to occupancy by households of low or
moderate income.

(b)-(e) (No change.)

5:26-2.4 Application for registration; submission and fees

(a) An application for registration shall consist of a statement
containing the items set forth in N.J.A.C. 5:26-3 and shall be sub-
mitted in the manner and form as provided therein together with the
filing fee in the amount of $1,000.00 plus $100.00 per lot, parcel, unit
or interest, made payable to the Treasurer, State of New Jersey. In
the event lots, parcels, units or interests are added during registration,
an additional fee of $100.00 per lot, parcel, unit or interest shall be
paid. There shall be no refunds for deletions.

I. No fee shall be charged for units legally restricted to occupancy
by households of low or moderate income.

(b) (No change.)

(a)

NEW JERSEY HOUSING AND MORTGAGE FINANCE
AGENCY

Sale of Projects Owned by Nonprofit Corporations to
Limited Partnerships

Adopted New Rule: N.J.A.C. 5:80-6.8
Adopted Amendments: N.J.A.C. 5:80-6.1, 6.5 and 6.6

Proposed: June 5, 1989 at 21 N.J.R. 1509(b).

Adopted: August 31, 1989 by the Board of Directors of the New
Jersey Housing and Mortgage Finance Agency,
Arthur J. Maurice, Executive Director/Secretary.

Filed: September 11, 1989 as R.1989 d.524, without change.

Authority: N.J.S.A. 55:14K-5g.

Effective Date: October 2, 1989.
Expiration Date: May 20, 1990.

Summary of Public Comments and Agency Responses:

Comments from three individuals/entities were received by the Agency.
One comment expressed support for the amendments. The substance of
the other two comments with the agency responses are as follows:

COMMENT: Commenter expressed general support for the expanded
use of DCE/CDE funds but also expressed concern over their inter-
pretation that the amendments would permit use of such funds by the
Agency without the housing sponsor’s approval.

RESPONSE: Agency staff believes the commenter has misinterpreted
the intent of the amendments. The amendments expand the current per-
missible uses of DCE/CDE funds to include the development of ad-
ditional housing. As with any use of DCE/CDE funds, the decision is
that of the housing sponsor, subject to Agency approval. In no case can
the Agency unilaterally use such funds without the consent of the housing
sponsor. The Agency believes N.J.A.C. 5:80-6.8 clearly expresses those
intentions and does not believe any changes to this section are warranted.

COMMENT: Commenter stated that the amendments ““fail to con-
sider the realities of today’s world.” However, the Commenter did not
give any details or specificity as to how the amendments “failed” to do
0.

RESPONSE: Agency staff undertook a study of all Agency projects
with such accounts. It determined that many of those projects had
DCE/CDE accounts with significant funds which were not being used.
Agency staff believes it has considered the realities of today’s world by
permitting sponsors to make use of such funds for additional housing,
at a time where funding sources for new housing are scarce. Accordingly,
the Agency does not believe any changes to the rules are warranted.

Full text of the adoption follows.
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5:80-6.1 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“Multi-Family Rental Investment Program™ means the program
funded through the use of Agency administrative funds and through
payments as provided by N.J.A.C. 5:80-6.4 for the purpose of provid-
ing loans to rental projects meeting low and moderate income hous-
ing needs.

“Portfolio Reserve Account” (PRA) means that fund established
by the Agency for the primary purpose of funding debt service
arrearages, and other operating deficits or capital improvements of
any project financed by the Agency that cannot fund these items from
normal project income. Funds deposited in the PRA and the invest-
ment income earned thereon will be available for use by the Agency
for the aforesaid purposes.

*Surplus cash” means funds, including funds in the DCE and CDE
accounts, available after payment of equity distributions, project
expenses, operating deficits, including the full funding of all required
reserve accounts and proposed capital improvements plus;

I. Two to six months of the annual budgeted project expense for
senior citizen projects; or

2. Four to 12 months of the annual budgeted project expense for
family projects.

5:80-6.5 Use of funds with regard to projects subsidized under
Section 8.

(a) While the primary reason for permitting the sale and syndi-
cation of Section 8 projects is to insure financial viability of the
project, a large portion of the proceeds will be available to the
nonprofit to finance community activities. Accordingly, after pay-
ment of the amounts required under N.J.A.C. 5:80-6.4, the proceeds
of the transaction shall be disbursed in the following manner:

1. There shall be deposited into a Development Cost Escrow
(DCE) for the project those funds remaining after transaction costs
are deducted from 60 percent of the cash proceeds or the stated equity
amount whichever is greater. With the approval of the Agency, the
DCE shall be used to fund debt service arrearages and other operat-
ing deficits at the project including appropriate funding of required
reserve accounts, as determined by the Agency, and for such other
purposes as may be approved by the Agency as will improve the
financial viability or physical structure of the project, or increase
tenant safety and comfort.

2. (No change.)

5:80-6.6 Use of funds with regard to projects subsidized under
Section 236 Interest Reduction Program

(a) (No change.)

(b) All cash proceeds received on the sale of a development
subsidized under Section 236 shall, after payments required by
N.J.A.C. 5:80-6.4, be deposited into a Project Subsidy Reserve (PSR).
The income and principal on the PSR may be utilized in the following
manner:

1.-3. (No change.)

4. After the nonprofit has demonstrated, based on information
required under N.J.A.C. 5:80-6.4(a)6, that the funds in the PSR are
not required for any of the purposes listed in (b)1-3 above and will
not be required for the forseeable future, it may request that a portion
of these funds or the investment income on these funds be deposited
into a CDE as described in N.J.A.C. 5:80-6.5.

5:80-6.8 Use of DCE and CDE for development of housing

(a) In addition to uses permitted under N.J.A.C. 5:80-6.5, 6.6, and
6.7, housing sponsors, or the authorized entity with the housing
sponsor’s organizational structure with financial control over the
DCE/CDE accounts, may, with Agency approval, use DCE and
CDE funds, and interest thereon, for the development, operation,
maintenance, construction, rehabilitation or improvement of or in-
vestment in additional housing within the community or in other
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communities. DCE and CDE funds may only be used for such
purposes if the Agency determines that DCE and CDE funds are not
needed to insure the financial viability or physical structure of the
project. This includes, but is not limited to, a finding by the Agency
that the project has surplus cash and that DCE and CDE funds are
not needed for providing an additional source of operating revenue
to assist in financing any other aspect of the current or future oper-
ations of the project.

(b) Housing sponsor’s, or the authorized entity within the housing
sponsor’s organizational structure with financial control over the
DCE/CDE accounts, may use DCE and CDE funds as specified in
(a) above or may deposit DCE and CDE funds with the Agency to
be used by the Agency or by the Agency in conjunction with other
developers for the purposes and under the conditions outlined in (a)
above.

5:80-6.9 to 6.12 (No change in text.)

(a)
NEW JERSEY COUNCIL ON AFFORDABLE
HOUSING

Substantive Rules
Controls on Affordability: Uniform Deed Restrictions
and Liens

Adopted New Rule: N.J.A.C. 5:92-12 Appendix

Proposed: July 17, 1989 at 21 N.J.R. 1988(a).

Adopted: September 6, 1989 by the New Jersey Council on
Affordable Housing, ArthurJ. Maurice, Chairman.

Filed: September 14, [989 as R.1989 d.527, with a substantive
change not requiring additional public notice and comment
(see NJ.A.C. 1:30-4.3).

Authority: N.J.S.A. 52:27D-301 et seq.

Effective Date: October 2, 1989.
Expiration Date: June 16, 1991.

Summary of Public Comments and Agency Responses:

COMMENT: At what point does N.J.A.C. 5:92-12, the deed restric-
tion and lien become effective?

RESPONSE: It becomes effective immediately upon publication of the
adoption (October 2, 1989). It applies to all newly constructed sales units
immediately unless PRED has already issued an order of registration of
a public offering statement. This exception is being made so that de-
velopers do not have to modify their public offering statements and
because households that have entered into agreements for affordable and
market units have done so under conditions that preceded this regulation.
For those affordable housing units not immediately impacted, the Coun-
cil’s deed restriction and lien shall become effective (replace the previous
deed restriction) upon a change in title, if that change occurs during the
period of controls as defined in the original deed restrictions.

COMMENT: Does the requirement of a notice of intent to sell apply
to the original developers of low or moderate income units?

RESPONSE: No. The requirement applies to subsequent sales (re-
sales).

COMMENT: Does Section VIII-M of the Affordable Housing Agree-
ment apply to the original developer of low and moderate income units?

RESPONSE: No. Section VIII-M, like the remainder of Section VIII,
refers to the responsibilities of people who have purchased affordable
housing units from the original owner or from a previous income qualified
owner.

COMMENT: The Janguage following the first sentence in Paragraph
3 under Borrower’s promises of the Second Repayment Mortgage is
confusing. The Council should clarify its meaning or delete the language.

RESPONSE: A change is being made by the deletion of the second
sentence in paragraph 3 under the Section entitled “Borrower’s Prom-
ises”’. The substantive intention behind this paragraph is to have the
Borrower agree to pay all liens, taxes, assessments and other governmen-
tal charges on the mortgaged property. That obligation is clearly stated
in the first sentence.

The second sentence was meant to clarify one aspect of the Borrower’s
obligations, as stated in the first sentence. When a Borrower secures a
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mortgage on a property, their equity in the property may be less than
the assessed value of the property for real estate tax purposes. In such
cases the Borrower may not claim any deduction from the tax assessed
value of the property, due to the amount of the mortgage. Although the
second sentence was intended to cover this one aspect, that intention is
not clear on its face. The sentence is somewhat confusing and is therefore
being deleted. Its deletion will not enable Borrowers to now claim a
deduction from the tax assessed value by the mortgage amount, as Bor-
rowers are precluded under general tax laws from claiming any such
deduction. Accordingly, its deletion will not affect the substantive inten-
tion behind paragraph 3 (that is, the Borrower’s obligation to pay taxes
and other government charges), as that obligation is still clearly expressed
in the first sentence.

Full text of the adoption follows (deletion from proposal indicated
in brackets with asterisks *[thus]*):
STATE OF NEW JERSEY
COUNCIL ON AFFORDABLE HOUSING

AFFORDABLE HOUSING AGREEMENT
Prepared by:

You're viewing an archived copy from the New Jersey State Library.

A DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS
This AGREEMENT is entered into on this___ day

of s
properties designated in Section Il PROPERTY DESCRIPTION,
“OWNER"”, and

“AUTHORITY” , both parties having agreed
that the covenants, conditions and restrictions contained herein shall
be imposed on the Affordable Housing unit described in Section II
PROPERTY DESCRIPTION for a period of at

between owner of the

hereafter hereafter

least years beginning on and ending at the first

non-exempt transfer of title after unless extended by mu-
nicipal resolution as described in Section III TERM OF RESTRIC-
TION.

WHEREAS, municipalities within the State of New Jersey are
required by the Fair Housing Act (P.L. 1985, ¢.222) hereinafter
“Act”, to provide for their fair share of housing that is affordable
to households with low or moderate incomes in accordance with
provisions of the Act; and

WHEREAS, the Act requires that municipalities ensure that such
designated housing remains affordable to low and moderate income
households for a minimum period of at least 6 years; and

WHEREAS, the Act establishes the Council on Affordable Hous-
ing (hereinafter “Council’’) to assist municipalities in determining a
realistic opportunity for the planning and development of such af-
fordable housing; and

WHEREAS, pursuant to the Act, the housing unit (units) de-
scribed in Section I PROPERTY DESCRIPTION hereafter and/or
an attached Exhibit A of this Agreement has (have) been designated
as low and moderate income housing as defined by the Act; and

WHEREAS, the purpose of this Agreement is to ensure that the
described housing units (unit) remain{s) affordable to low and moder-
ate income-eligible households for that period of time described in
Section III TERM OF RESTRICTIONS.

NOW, THEREFORE, it is the intent of this Agreement to ensure
that the affordability controls are contained directly in the property
deed for the premises and incorporated into and recorded with the
property deed so as to bind the owner of the described premises and
notify all future purchasers of the housing unit that the housing unit
is encumbered with affordability controls; and by entering into this
Agreement, the Owner of the described premises agrees to restrict
the sale of the housing unit to low and moderate income-eligible
households at a maximum resale price determined by the Authority
for the specified period of time.

(CITE 21 N.J.R. 3092) NEW JERSEY REGISTER,

ADOPTIONS

I. DEFINITIONS

For purposes of this Agreement, the following terms shall be
defined as follows:

“Affordable Housing™ shall mean residential units that have been
restricted for occupancy by Households whose total Gross Annual
Income is measured at less than 80% of the median income level
established by an authorized income guideline for geographic region
and family size.

“Agency” shall mean the New Jersey Housing and Mortgage
Finance Agency established by L. 1983, ¢.530 (C. 55:14K-! et seq.).

‘“‘Agreement” shall mean this written Affordable Housing Agree-
ment between the Authority and the owner of an Affordable Housing
unit which places restrictions on Affordable Housing units so that
they remain affordable to and occupied by Low and Moderate In-
come-Eligible Households for the period of time specified in this
agreement.

“*Assessments” shall mean all taxes, levies or charges, both public
and private, including those charges by any condominium, cooperat-
ive or homeowner’s association as the applicable case may be, im-
posed upon the Affordable Housing unit.

“‘Authority” shall mean the administrative organization designated
by municipal ordinance for the purpose of monitoring the occupancy
and resale restrictions contained in this Affordable Housing Agree-
ment. The Authority shall serve as an instrument of the municipality
in exercising the municipal rights to the collection of funds as con-
tained in this Agreement.

“‘Base Price” shall mean the initial sales price of a unit produced
for or designated as owner-occupied Affordable Housing.

“Council” shall mean the Council on Affordable Housing (COAH)
established pursuant to the Fair Housing Act, N.J.S.A. 52:27D-301
et seq.

“Certified Household™ shall mean any eligible Household whose
estimated total Gross Annual Income has been verified, whose
financial references have been approved and who has received written
certification as a Low or Moderate Income-Eligible Household from
the Authority.

“Department” shall mean the New Jersey State Department of
Community Affairs.

“Exempt Transaction' shall mean the following “non-sales” title
transactions: (1) Transfer of ownership between husband and wife;
(2) Transfer of ownership between former spouses ordered as a result
of a judicial decree of divorce or judicial separation (but not including
sales to third parties). (3) Transfer of ownership through an Ex-
ecutor’s deed to a Class A Beneficiary; and, (4) Transfer of ownership
by court order. All other title transfers shall be deemed non-exempt.

“Fair Market Price’ shall mean the unrestricted price of a low or
moderate income housing unit if sold at a current real estate market
rate,

“First Purchase Money Mortgage” shall mean the most senior
mortgage lien to secure repayment of funds for the purchase of an
Affordable Housing unit providing that such mortgage is not in
excess of the applicable maximum allowable resale price and is pay-
able to a valid First Purchase Money Mortgagee.

“First Purchase Money Mortgagee” shall mean an institutional
lender or investor, licensed or regulated by the Federal or a State
government or any agency thereof, which is the holder and/or assigns
of the First Money Mortgage. :

“Foreclosure” shall mean the termination through legal processes
of all rights of the mortgagor or the mortgagor’s heirs, successors,
assigns or grantees in a restricted Affordable Housing unit covered
by a recorded mortgage.

“Gross Annual Income” shall mean the total amount of all sources
of a Household’s income including, but not limited to salary, wages,
interest, tips, dividends, alimony, pensions, social security, business
and capital gains, tips and welfare benefits. Generally, gross annual
income will be based on those sources of income reported to the
Internal Revenue Service (IRS) and/or that can be utilized for the
purpose of mortgage approval.

“Hardship Waiver” shall mean an approval by the Authority at
a non-exempt transfer of title to sell an affordable unit to a household
that exceeds the income eligibility criteria after the Owner has demon-
strated that no Certified Household has signed an agreement to
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purchase the unit. The Owner shall have marketed the unit for 90
days after a Notice of Intent to Sell has been received by the
Authority and the Authority shall have 30 days thereafter to approve
a Hardship Waiver. The Hardship Waiver shall permit a Jow income
unit to be sold to a moderate income household or a moderate
income unit to be sold to a household whose income is at 80% or
above the applicable median income guide. The Hardship Waiver is
only valid for a single sale.

“Household™ shall mean the person or persons occupying a hous-
ing unit.

“Index” shall mean the measured percentage of change in the
median income for a Household of four by geographic region using
the income guideline approved for use by Council.

*“Low Income Household™ shall mean a Household whose total
Gross Annual Income is equal to 50% or less of the median gross
income figure established by geographic region and household size
using the income guideline approved for use by Council.

“Moderate Income Household™ shall mean a Household whose
total Gross Annual Income is equal to more than 50% but less than
80% of the median gross income established by geographic region
and household size using the income guideline approved for use by
Council.

“Owner” shall mean the title holder of record as same is reflected
in the most recently dated and recorded deed for the particular
Affordable Housing unit. For purposes of the initial sales or rentals
of any Affordable Housing unit. Owner shall include the de-
veloper/owner of such Affordable Housing units. Owner shall not
include any co-signer or co-borrower on any First Purchase Money
Mortgage unless such co-signer or co-borrower is also a named title
holder of record of such Affordable Housing unit.

“Price Differential” shall mean the total amount of the restricted
sales price that exceeds the maximum restricted resale price as calcu-
lated by the Index after reasonable real estate broker fees have been
deducted. The unrestricted sales price shall be no less than a com-
parable fair market price as determined by the Authority at the time
a Notice of Intent to Sell has been received from the Owner.

“Primary Residence” shall mean the unit wherein a Certified
Household maintains continuing residence for no less than nine
months of each calendar year.

“Purchaser” shall mean a Certified Household who has signed an
agreement to purchase an Affordable Housing unit subject to a
mortgage commitment and closing.

“Repayment” shall mean the Owner’s obligation to the munici-
pality for payment of 95% of the price differential between the maxi-
mum allowable resale price and the fair market selling price which
has accrued to the Affordable unit during the restricted period of
resale at the first non-exempt sale of the property after restrictions
have ended as specified in the Affordable Housing Agreement.

“Repayment Mortgage™ shall mean the second mortgage docu-
ment signed by the Owner that is given to the municipality as security
for the payment due under the Repayment Note.

“Repayment Note” shall mean the second mortgage note signed
by the owner that requires the repayment to the municipality of 95%
of the price differential which has accrued to the low or moderate
income unit during the period of resale controls at the first non-
exempt sale of the property after restrictions have ended as specified
in the Affordable Housing Agreement.

“Resale Price” shall mean the Base Price of a unit designated as
owner-occupied affordable housing as adjusted by the Index. The
resale price may also be adjusted to accommodate an approved home
improvement.

“Total Monthly Housing Costs’* shall mean the total of the follow-
ing monthly payments associated with the cost of an owner-occupied
Affordable Housing unit including the mortgage payment (principal,
interest, private mortgage insurance), applicable assessments by any
homeowners, condominium, or cooperative associations, real estate
taxes, and fire, theft and liability insurance.

II. PROPERTY DESCRIPTION
This agreement applies to the Owner’s interest in the real property
commonly known as:
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Block Lot

Municipality

County # of Bedrooms

Complete Street Address & Unit #

City State Zip

If additional Affordable Housing units are to be covered by this
Agreement, a description of each additional unit is attached as
Exhibit A and is incorporated herein.

III. TERM OF RESTRICTIONS

A. The terms, restrictions and covenants of this Affordable Hous-
ing Agreement shall begin on the later of the date a Certificate of
Occupancy is issued or the date on which closing and transfer of title
takes place for initial ownership.

B. The terms, restrictions and covenants of this Affordable Hous-
ing Agreement shall terminate upon the occurrence of either of the
following events:

1. At the first non-exempt sale after 10 (ten) years from the begin-
ning date established pursuant to Paragraph A above for units
located in municipalities receiving State Aid pursuant to P.L. 1978,
L.14 (NJ.S.A. 52:27D-178 et seq.) that exhibit one of the charac-
teristics delineated in N.J.A C. 5:92-5.3(b): or at the first non-exempt
sale after 20 (twenty) years from the beginning date established
pursuant to Paragraph A above for units located in all other munici-
palities; or

2. The date upon which the event set forth in Section IX FORE-
CLOSURE herein shall occur.

C. The terms, restrictions and covenants of this Affordable Hous-
ing Agreement may be extended by municipal resolution as provided
forin N.J.A.C. 5:92.1 et seq. Such municipal resolution shall provide
for a period of extended restrictions and shall be effective upon filing
with the Council and the Authority. The municipal resolution shall
specify the extended time period by providing for a revised ending

" date. An amendment to the Affordable Housing Agreement shall be

filed with the recording office of the county in which the Affordable
Housing unit or units is/are located.

D. At the first non-exempt title transaction after the established
ending date, the Authority shall execute a document in recordable
form evidencing that the Affordable Housing unit has been released
from the restrictions of this Affordable Housing Agreement.

IV. RESTRICTIONS

A. The Owner of an owner-occupied Affordable Housing unit for
sale shall not sell the unit at a Resale Price greater than an established
Base Price plus the allowable percentage of increase as determined
by the Index applicable to the municipality in which the unit is
located.

B. The Owner shall not sell the Affordable Housing unit to anyone
other than a Purchaser who has been certified utilizing the income -
verification procedures established by the Authority to determine
qualified Low and Moderate Income-Eligible Households.

C. An Owner wishing to enter a transaction that will terminate
controls as specified heretofore in Section III TERM OF RESTRIC-
TIONS shall be obligated to provide a Notice of Intent to Sell to
the Authority and the Council. An option to buy the unit at the
maximum restricted sales price as calculated by the Index shail be
made available to the Municipality, the Department, the Agency, or
a qualified non-profit organization as determined by the Council for
a period of ninety (90) days from the date of delivery of the Notice
of Intent to Sell. The option to buy shall be by certified mail and
shall be effective on the date of mailing to the Owner.

1. If the option to buy is not exercised within ninety (90) days
pursuant to Paragraph C above, the Owner may elect to sell the unit
to a certified income-eligible household at the maximum restricted
sales price as calculated by the Index provided the unit continues to
be restricted by an Affordable Housing Agreement and a Repayment
Lien for a period of up to twenty (20) years.

2. Alternately, the Owner may also elect to sell to any purchaser
at a fair market price. In this event, the Owner shall be obligated
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to pay the municipality 95% of the Price Differential generated at
the time of closing and transfer of title of the Affordable Housing
unit after restrictions have ended as specified heretofore in Section
IIT TERM OF RESTRICTIONS.

3. If the Owner doe¢s not sell the unit within one (1) year of the
date of delivery of the Notice of Intent to Sell, the option to buy
shall be restored to the municipality and subsequently to the Depart-
ment, the Agency or a Non-Profit approved by the Council. The
Owner shall then be required to submit a new Notice of Intent to
Sell the affordable unit to the Authority.

D. The Affordable Housing unit shall be sold in accordance with
all rules, regulations, and requirements duly promulgated by the
Council (NJ.A.C. 5:92-1 et seq.), the intent of which is to ensure
that the Affordable Housing unit remains affordable to and occupied
by Low and Moderate Income-Eligible Households throughout the
duration of this Agreement.

V. REQUIREMENTS

A. This Agreement shall be recorded with the recording office of
the county in which the Affordable Housing unit or units are located.
The Agreement shall be filed no earlier than the recording of un
applicable Master Deed and no later than the closing date of the
initial sale.

B. When a single Agreement is used to govern more than one
Affordable Housing unit, the Agreement shall contain a description
of each Affordable Housing unit governed by the Agreement as
described in Section I PROPERTY DESCRIPTION and/or Exhibit
A of the Agreement and an ending date to be imposed on the unit
as described in Section I TERM OF RESTRICTIONS of the
Agreement.

C. A Repayment Mortgage and a Repayment Note shall be ex-
ecuted between the Owner and the municipality wherein the unit(s)
is(are) located at the time of closing and transfer of title to any
purchaser of an Affordable Housing Unit. The Repayment Mortgage
shall provide for the repayment of 95% of the Price Differential at
the first non-exempt transfer of title after the ending date of restric-
tions as specified in Section II TERM OF RESTRICTIONS. The
Repayment Mortgage shall be recorded with the records office of the
County in which the unit is located.

VI. DEEDS OF CONVEYANCE AND LEASE PROVISIONS
All Deeds of Conveyance and Contracts to Purchase from all
Owners to Certified Purchasers of Affordable Housing units shall
include the following clause in a conspicuous place.
*The Owner’s right, title and interest in this unit and the use, sale,
resale and rental of this property are subject to the terms, conditions,
restrictions, limitations and provisions as set forth in the AF-

FORDABLE HOUSING AGREEMENT dated which
was filed in the Office of the Clerk of
Book __

on file with the Authority™.

Any Master Deed that includes an Affordable Housing unit shall
also reference the affordable unit and the Affordable Housing Agree-
ment and any variation in services, fees, or other terms of the Master
Deed that differentiates the affordable unit from all other units
covered in the Master Deed.

VII. COVENANTS RUNNING WITH LAND

The provisions of this Affordable Housing Agreement shall con-
stitute covenants running with the land with respect to each Af-
fordable Housing unit affected hereby, and shall bind all Purchasers
and Owners of each Affordable Housing unit, their heirs, assigns and
all persons claiming by, through or under their heirs, executors,
administrators and assigns for the duration of this Agreement as set
forth herein.

VIII. OWNER RESPONSIBILITIES

In addition to fully complying with the terms and provisions of
this Affordable Housing Agreement, the Owner acknowledges the
following responsibilities:

A. Affordable Housing units shall at all times remain the Primary
Residence of the Owner. The Owner shall not rent any Affordable
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Housing unit to any party whether or not that party qualifies as a
Low or Moderate income household without prior written approval
from the Authority.

B. All home improvements made to an Affordable Housing Unit
shall be at the Owner’s expense except that expenditures for any
alteration that allows a unit to be resold to a larger household size
because of increased capacity for occupancy shall be considered for
a recalculation of Base Price. Owners must obtain prior approval for
such alteration from the Authority to qualify for this recalculation.

C. The Owner of an Affordable Housing unit shall keep the Af-
fordable Housing unit in good repair.

D. Owners of Affordable Housing units shall pay all taxes,
charges, assessments or levies, both public and private, assessed
against such unit, or any part thereof, as and when the same become
due.

E. Owners of Affordable Housing units shall notify the Authority
in writing no less than ninety (90) days prior to any proposed sale
of an intent to sell the property. Owners shall not execute any
purchase agreement, convey title or otherwise deliver possession of
the Affordable Housing unit without the prior written approval of
the Authority.

F. An Owner shall request referrals of eligible households from
pre-established referral lists maintained by the Authority.

G. If the Authority does not refer an eligible household within
sixty (60) days of the Notice of Intent to Sell the unit or no Agreement
to Purchase the unit has been executed, the Owner may propose a
Contract to Purchase the unit to an eligible household not referred
through the Authority. The proposed Purchaser must complete all
required Household Eligibility forms and submit Gross Annual In-
come Information for verification to the Authority for written
certification as an eligible sales transaction.

H. At resale, all items of property which are permanently affixed
to the unit and/or were included when the unit was originally
purchased (e.g. refrigerator, range, washer, dryer, dishwasher, wall
to wall carpeting) shall be included in the maximum allowable Resale
Price. The Owner must personally certify that all other items of
unaffixed personal property to be included in the resale are also
included in the maximum allowable Resale Price or sold to the
Purchaser at a reasonable price that has been approved by the
Authority at the time of signing the Agreement to Purchase. Such
transfer of funds shall also be certified by the Purchaser at the time
of closing. In no event shall the purchase of any personal property
be made 4 condition of unit resale.

I. The Owner shall not permit any lien, other than the First
Purchase Money Mortgage, second mortgages approved by the
Authority and liens of the Authority to attach and remain on the
property for more than sixty (60) days.

J. If an Affordable Housing unit is part of a condominium, home-
owner's or cooperative association, the Owner, in addition to paying
any assessments required by the Master Deed of the Condominium
or By-laws of an Association, shall further fully comply with all of
the terms, covenants or conditions of said Master Deed or By-Laws,
as well as fully comply with all terms, conditions and restrictions of
this Affordable Housing Agreement.

K. The Owner shall have responsibility for fulfiliing all require-
ments in accordance with and subject to any rules and regulations
duly promulgated by the Council (NJ.A.C. 5:92-1 et seq.), for de-
termining that a resale transaction is qualified for a Certificate of
Exemption. The Owner shall notify the Authority in writing of any
proposed Exempt Transaction and supply the necessary documenta-
tion to qualify for a Certificate of Exemption. An Exempt Trans-
action does not terminate the resale restrictions or existing liens and
is not considered a certified sales transaction in calculating subse-
quent resale prices. A Certificate of Exemption shall be filed with
the deed at the time of title transfer.

L. The Owner shall have responsibility for fulfilling all require-
ments in accordance with and subject to any rules and regulations
duly promulgated by the Council (N.J.A.C. 5:92-1 et seq.), for de-
termining that a resale transaction is qualified for a Hardship Waiver.
The Owner may submit a written request for a Hardship Waiver if
no Certified Household has executed an agreement to purchase
within ninety (90) days of notification of an approved resale price
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and referral of potential purchasers. Prior to issuing a Hardship
Waiver, the Municipality shall have 30 days in which to sign an
agreement to purchase the unit at the approved resale price and
subsequently rent or convey it to a Certified Household. The Munici-
pality may transfer this option to the Department, the Agency, or
a qualified non-profit organization as determined by the Council. For
approval of a Hardship Waiver, an Owner must document efforts
to sell the unit to an income eligible household. If the waiver is
granted, the Owner may offer a low income unit to a moderate
income household or a moderate income unit to a household whose
income exceeds 80% of the applicable median income guide. The
Hardship Waiver shall be filed with the deed at the time of closing
and is only valid for the designated resale transaction. It does not
affect the resale price. All future resales are subject to all restrictions
stated herein.

M. The Owner shall be obligated to pay a reasonable service fee
to the Authority at the time of closing and transfer of title in the
amount specified by the Authority at the time a restricted resale price
has been determined after receipt of a Notice of Intent to Sell. Such
fee shall not be included in the calculation of the maximum resale
price.

IX. FORECLOSURE

The terms and restrictions of this Agreement shall be subordinated
only to the first Purchase Money Mortgage lien on the Affordable
Housing property and in no way shall impair the First Purchase
Money Mortgagee’s ability to exercise the contract remedies available
to it in the event of any default of such mortgage as such remedies
are set forth in the First Purchase Money Mortgage documents for
the Affordable Housing unit.

Any Affordable Housing owner-occupied property that is acquired
by a First Purchase Money Mortgagee by Deed in lieu of Fore-
closure, or by a Purchaser at a Foreclosure sale conducted by the
holder of the First Purchase Money Mortgagee shall be permanently
released from the restrictions and covenants of this Affordable Hous-
ing Agreement. All resale restrictions shall cease to be effective as
of the date of transfer of title pursuant to Foreclosure with regard
to the First Purchase Money Mortgagee, a lender in the secondary
mortgage market including but not limited to the FNMA, Federal
Home Loan Mortgage Corporation, GNMA, or an entity acting on
their behalf and all subsequent purchasers, Owners and mortgagees
of that particular Affordable Housing unit (except for the defaulting
mortgagor, who shall be forever subject to the resale restrictions of
this Agreement with respect to the Affordable Housing unit owned
by such defaulting mortgagor at time of the Foreclosure sale).

Upon a judgment of Foreclosure, the Authority shall execute a
document to be recorded in the county recording office as evidence
that such Affordable Housing unit has been forever released from
the restrictions of this Agreement. Execution of foreclosure sales by
any other class of creditor or mortgagee shall not result in a release
of the Affordable Housing unit from the provisions and restrictions
of this Agreement.

In the event of a Foreclosure sale by the First Purchase Mortgagee,
the defaulting mortgagor shall be personally obligated to pay to the
Authority any excess funds generated from such Foreclosure sale.
For purposes of this agreement, excess funds shall be the total
amount paid to the sheriff by reason of the Foreclosure sale in excess
of the greater of (1) the maximum permissable Resale Price of the
Affordable Housing unit as of the date of the Foreclosure sale
pursuant to the rules and guidelines of the Authority and (2) the
amount required to pay and satisfy the First Money mortgage, in-
cluding the costs of Foreclosure plus any second mortgages approved
by the Authority in accordance with this Agreement. The amount
of excess funds shall also include all payments to any junior creditors
out of the Foreclosure sale proceeds even if such were to the exclusion
of the defaulting mortgagor.

The Authority is hereby given a first priority lien, second only to
the First Purchase Money Mortgagee and any taxes or public
assessments by a duly authorized governmental body, equal to the
full amount of such excess funds. This obligation of the defaulting
mortgagor to pay the full amount of excess funds to the Authority
shall be deemed to be a personal obligation of the Owner of record
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at time of the Foreclosure sale surviving such sale. The Authority
shall be empowered to enforce the obligation of the defaulting mort-
gagor in any appropriate court of law or equity as though same were
a personal contractual obligation of the defaulting mortgagor.
Neither the First Purchase Money Mortgagee nor the purchaser at
the Foreclosure sale shall be responsible or liable to the Authority
for any portion of this excess.

No part of the excess funds, however, shall be part of the defaulting
mortgagor’s equity.

The defaulting mortgagor’s equity shall be determined to be the
difference between the maximum permitted Resale Price of the Af-
fordable Housing unit as of the date of the Foreclosure sale as
calculated in accordance with this Agreement and the total of the
following sums. First Purchase Money Mortgage, prior liens, costs
of Foreclosure, assessments, property taxes, and other liens which
may have been attached against the unit prior to Foreclosure,
provided such total is less than the maximum permitted Resale Price.

If there are Owner’s equity sums to which the defaulting mortgagor
is properly entitled, such sums shall be turned over to the defaulting
mortgagor or placed in an escrow account for the defaulting mort-
gagor if the defaulting mortgagor cannot be located. The First
Purchase Money Mortgagee shall hold such funds in escrow for a
period of two years or until such earlier time as the defaulting
mortgagor shall make a claim for such. At the end of two years, if
unclaimed, such funds, including any accrued interest, shall become
the property of the Authority to the exclusion of any other creditors
who may have claims against the defaulting mortgagor.

Nothing shall preclude the municipality wherein the Affordable
Housing unit is located from acquiring an affordable property prior
to foreclosure sale at the approved maximum Resale price and hold-
ing, renting or conveying it to a Certified Household if such right
is exercised within 90 days after the property is listed for sale and
all outstanding obligations to the First Purchase Money Mortgagee
are satisfied.

X. VIOLATION, DEFAULTS AND REMEDIES

In the event of a threatened breach of any of the terms of this
agreement by an Owner, the Authority shall have all remedies
provided at law or equity, including the right to seek injunctive relief
or specific performance, it being recognized by both parties to this
Agreement that a breach will cause irreparable harm to the
Authority, in light of the public policies set forth in the Fair Housing
Act and the obligation for the provision of low and moderate income
housing. Upon the occurrence of a breach of any of the terms of
the Agreement by an Owner, the Authority shall have all remedies
provided at law or equity, including but not limited to foreclosure,
acceleration of all sums due under the mortgage, recoupment of any
funds from a sale in violation of the Agreement, injunctive relief to
prevent further violation of the Agreement, ethics on the premises,
and specific performance.

XI. RIGHT TO ASSIGN ‘

The Authority may assign from time to time its rights, and delegate
its obligations hereunder without the consent of the Owner. Upon
such assignment, the Authority, its successors or assigns shall provide
writlen notice to the Owner.

XII. INTERPRETATION OF THIS AGREEMENT

The terms of this Agreement shall be interpreted so as to avoid
financial speculation or circumvention of the purposes of the Fair
Housing Act for the duration of this Agreement and to ensure, to
the greatest extent possible, that the purchase price, mortgage pay-
ments and rents of designated Affordable Housing units remain
affordable to Low and Moderate Income-Eligible Households as
defined herein.

XIII. NOTICES

All notices required herein shall be sent by certified mail, return
receipt requested as follows:

To the Owner:

At the address of the property stated in SECTION II PROPERTY
DESCRIPTION hereof.
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To the Authority:

At the address stated below:

Attention:

Or such other address that the Authority, Owner, or municipality
may subsequently designate in writing and mail to the other parties.

XIV. SUPERIORITY OF AGREEMENT

Owner warrants that no other Agreement with provisions con-
tradictory of, or in opposition to, the provisions hereof has been or
will be executed, and that, in any event, the requirements of this
Agreement are paramount and controlling as to the rights and obli-
gations between and among the Owner, the Authority, and their
respective successors.

XV. SEVERABILITY

It is the intention of all parties that the provisions of this instru-
ment are severable so that if any provisions, conditions, covenants
or restrictions thereof shall be invalid or void under any applicable
federal, state or local law, the remainder shall be unaffected thereby.

In the event that any provision, condition, covenant or restriction
hereof, is at the time of recording of this instrument, void. voidable
or unenforceable as being contrary to any applicable federal, state
or local law, both parties, their successors and assigns, and all persons
claiming by, through or under them covenant and agree that any
future amendments or supplements to the said laws having the effect
of removing said invalidity, voidability or unenforceability. shall be
deemed to apply retrospectively to this instrument thereby operating
to validate the provisions of this instrument which otherwise might
be invalid and it is covenanted and agreed that any such amendments
and supplements to the said laws shall have the effect herein described
as fuily as if they had been in effect at the time of the execution of
this instrument.

XVI. CONTROLLING LAW
The terms of this Agreement shall be interpreted under the laws
of the State of New Jersey.

XVII. OWNER’S CERTIFICATION

The Owner certifies that all information provided in order to
qualify as the owner of the property or to purchase the property is
true and correct as of the date of the signing of this Agreement.

XVill. AGREEMENT

A. The Owner and the Authority hereby agree that all Affordable
Housing units described herein shall be marketed, sold, and occupied
in accordance with the provisions of this Agreement. Neither the
Owner nor the Authority shall amend or alter the provisions of this
Agreement without first obtaining the approval of the other party
except as described in Section III, Paragraph C, TERM OF RE-
STRICTION. Any such approved amendments or modifications of
this Agreement shall be in writing and shall contain proof of approval
from the other parties and shall not be effective unless and unti
recorded with the County Clerk for the County in which the Af-
fordable Housing units are situated.
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STATE OF NEW JERSEY )
)ss
COUNTY OF _ )
BE IT REMEMBERED, that on this day of ,
198, before me, the subscriber, personally

appeared who, being by me duly sworn on
his/her oath, deposes and makes proof to my satisfaction, that he/she
is the Owner (Co-Owner) named in the within instrument; that is the
Affordable Housing Agreement of the described Property: that the
execution, as well as the making of this instrument, has been duly
authorized and is the voluntary act and deed of said Owner.

Sworn to and subscribed before me,
the date aforesaid.

EXHIBIT A
AFFORDABLE HOUSING AGREEMENT
This Affordable Housing Agreement also applies to the owner’s
interest in the real properties as further described below:
PROPERTY DESCRIPTION

Block Lot Municipality

County # of Bedrooms

Complete Street Address & Unit #

City State Zip

The restrictions contained herein shall be imposed on this Affordable
Housing unit for a period of at least years beginning
on —__ and ending at the first non-exempt transfer of title
after ____ unless extended by municipal resolution as de-
scribed in Section III TERM OF RESTRICTION.

Please add additional property descriptions as required including
individual building or unit numbers for condominiums or townhouse
complexes indicating a TERM OF RESTRICTION as applicable.

STATE OF NEW JERSEY
COUNCIL ON AFFORDABLE HOUSING

SECOND REPAYMENT MORTGAGE

Prepared by:

This Mortgage made on 19___between

(referred to as “Borrower”

Dated:
ATTEST:
By:
Signature (Owner)
Signature (Co-Owner)
Dated:
ATTEST:

By:

Signature (Authority)

(CITE 21 N.J.R. 3096)

and (referred to as the ““‘Authority™), which

Authority is an instrumentality of (referred to

as the “Municipality™)

REPAYMENT MORTGAGE NOTE

In consideration of value received by the Borrower in connection
with the Property (described below) purchased by the Borrower, the
Borrower has signed a note dated . The Borrower prom-
ises to pay the amounts due under the Note and to abide by all
promises contained in the Note.

MORTGAGE AS SECURITY

This Mortgage is given to the Authority as security for the payment
due and the performance of all promises under the Note. The Bor-
rower mortgages the real estate owned by the Borrower described
as follows (referred to as the “*Property’):
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All of the land located in the of County

of _____ and State of New Jersey, specifically described as

follows:

Street Address:

Lot No.: Block No.:

Also more particularly described as:

Together with: _

1. All buildings and other improvement that now are or will be
located on the Property.

2. All fixtures, equipment and personal property that now are or
will be attached to or used with the land, buildings and improvements
of or on the Property.

3. All rights which the Borrower now has or will acquire with
regard to the Property.

BORROWER’S ACKNOWLEDGEMENTS

|. The Borrower acknowledges and understands that:

a) Municipalities within the State of New Jersey are required
under the Fair Housing Act and regulations adopted under the
authority of the Act to provide for their fair share of housing that
is affordable to households of low and moderate income; and

b) The Property which is subject to this Mortgage has been desig-
nated as housing which must remain affordable to low and moderate
income households for at least twenty years unless a shorter time
period is authorized in accordance with rules established by any
agency having jurisdiction (the “‘restricted period’’); and

¢) To ensure that such housing, including this Property, remains
affordabie to low and moderate income households during the re-
stricted period, an Affordable Housing Agreement has been executed
by the Borrower that constitutes covenants running with the land
with respect to the Property and the Municipality has adopted
procedures and restrictions governing the resale of the Property; and

d) The Authority to which the Property is mortgaged has been
designated by the Municipality to administer the procedures and
restrictions governing such housing.

2. The Borrower also acknowledges and understands that the
Property has been purchased at a restricted sales price that is less
than the fair market value of the Property.

BORROWER'S PROMISES

In consideration for the value received in connection with the
purchase of the Property at a restricted sales price, the Borrower
agrees as follows:

1. The Barrower will comply with all of the terms of the Note and
this Mortgage which includes:

a) Within the restricted period starting with the date the Borrower
obtained title to the Property, the Borrower shall not sell or transfer
title to the Property for an amount that exceeds the maximum allow-
able resale price as established by the Authority. In the event of
breach of this promise, Borrower hereby assigns all proceeds in excess
of the maximum allowable resale price to the Authority, said assign-
ment to be in addition to any and all rights and remedies the
Authority has upon default.

b) At the first non-exempt transfer of title of the Property after
the ending date of the restricted period, the Borrower agrees to repay
95% of the incremental amount between the maximum allowable
resale price and the fair market selling price which has accrued to
the Property during the restricted period to the Authority.

2. The Borrower warrants title to the premises (N.J.S.A. 46:9-2).
This means the Borrower owns the Property and will defend its
ownership against all claims.

3. The Borrower shall pay all liens, taxes, assessments and other
governmental charges made against the Property when due. *[The
Borrower will not claim any deduction from the taxable value of the
Property because of this Mortgage.]* The Borrower will not claim
any credit against the principal and interest payable under the Note
and this Mortgage for any taxes paid on the Property.
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4. The Borrower shall keep the Property in good repair, neither
damaging nor abandoning it. The Borrower will allow the Authority
to inspect the Property upon reasonable notice.

5. The Borrower shall use the Property in compliance with all laws,
ordinances and other requirements of any governmental authority.

CONTROLS ON AFFORDABILITY

The procedures and restrictions governing resale of the Property
have been established pursuant to the Fair Housing Act and the
regulations adopted under the authority of the Act, (all collectively
referred to as “Controls on Affordability’’). Reference is made to the
Controls on Affordability for the procedure in calculating the maxi-
mum allowable resale price, the method of repayment described in
item 1(b) of the section entitled *“Borrower’s Promises”, and the
definition of a *‘restricted sale” for purposes of determining when
the Affordability Controls are applicable, and the determination of
the restricted period of time.

RIGHTS GIVEN TO LENDER

The Borrower, by mortgaging the Property to the Authority, gives
the Authority those rights stated in this Mortgage, all rights the law
gives to lenders, who hold mortgages, and also all rights the law gives
to the Authority and/or Municipality under the Affordability Con-
trols. The rights given to the Authority and th