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INTERESTED PERSONS

Interested persons may submit, in writing, information or arguments concerning any of the rule proposals in this issue until March 8, 1989. Submissions
and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.

On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response to
a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice in
the Register.

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unless
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the New
Jersey Administrative Code.
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RULE PROPOSALS

AGRICULTURE
(a)

DIVISION OF REGULATORY SERVICES

Jersey Fresh Quality Grading Program
Products and Manner of Use

Proposed Amendments: N.J.A.C. 2:71-2.4, 2.5 and
2.6

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:10-3, 4:10-13 and 4:10-20.

Proposal Number: PRN [989-68.

Submit comments by March 8, 1989 to:
Robert C. Fringer, Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625
Telephone: (609) 292-5575

The agency proposal follows:

Summary

The proposed amendments to the rules for the voluntary “Jersey Fresh
Logo™ program were developed to aid packers of beets (bunched), beets
(topped), cabbage (Chinese), collard greens, cubanelie peppers, cubanelle
peppers (red), cucumbers (cukes), cucumbers (slicing type), kale, lettuce
(green leaf and red leaf), nectarines, sweet peppers (yellow, bell type),
radishes (bunched), shallots (topped), strawberries, summer squash, fall
and winter squash, turnips (topped), and watermelons (sugar baby), to
allow them to participate in the Jersey Fresh program. Uniform high
grade products have greater acceptance by the customer and ultimately
increase the demands for the superior quality of these New Jersey grown
products.

Social Impact

The people affected by these amendments will be the packers using the
logo and consumers. Products packed under the logo will enhance the
promotion of uniformly packed high quality New Jersey farm products
to the benefit of the packers and consumers. Packers will gain new
markets for their products, while consumers will have more quality prod-
ucts and an identifiable larger supply of quality products available. The
program so far has been shown to be well received by the growers, buyers
and consumers.

Economic Impact
The economic impact on voluntary logo packers will be very minimal.
Packers’ costs will be $.01 per label, per container or $1.00 for 1,000
imprinted containers. This cost has been proven to be offset by increases
in the price received by the packers through the sale of high quality
produce.

Regulatory Flexibility Statement

The proposed amendments primarily affect farmers, most of which are
small businesses as defined under the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq.; however, the amendments do not impose any reporting,
recordkeeping, or other compliance requirements on farmers, unless they
voluntarily elect to participate in the Jersey Fresh Quality Grading Pro-
gram. Should a farmer choose to participate, the costs of participating
should be offset by prices received for the produce.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

2:71-2.4 Agricultural commodities intended to be marketed under
the Jersey Fresh Quality Grading Program
(a) Only sweet anise (fennel), apples, asparagus, beets (bunched),
beets (topped), blueberries, cabbage, cabbage (Chinese), collard greens,
green corn, cubanelle peppers, cubanelle peppers (red), cucumbers,
cucumbers (cukes), cucumbers (pickling type), cucumbers (slicing

type), eggplants, endive, escarole, herbs (fresh), kale, leeks, big Bos-
ton lettuce, iceberg lettuce, lettuce (green leaf and red leaf), nectarines,
okra, common green onions, parsley, peaches, sweet peppers, sweet
peppers (yellow, bell type), sweet potatoes, white potatoes, radishes
(bunched), raspberries, romaine, shallots (topped), strawberries, sum-
mer squash, fall and winter type squash and tomatoes (fresh market),
turnips (topped), and watermelons (sugar baby) may be identified by
the “logo”.

(b) All agricultural commodities marketed under the “logo’ pro-
gram shall be produced and packed in New Jersey.

2:71-2.5 Commodity grades, packing requirements, packer
identification and containers.

(a) Each container bearing the *“logo” shall have the name and
address of the packer in letters not less than three-eighths inches in
height. Each container printed with the “logo’ must be identified
by the applicable U.S. grade and the licensed packer’s registration
number, which also shall be no less than three-eighths inch in height.
The registration number shall be printed or marked on the carton
in close proximity to the “logo™ or the name and address of the
registrant. All containers, packages and packaging materials shall be
new.

(b) Commodities shall be graded, packed, identified and contained
as follows:

1. Apples shall be combination U.S. Extra Fancy and U.S. Fancy
grade for tray or cell packs and U.S. Fancy grade for apples packed
in bags. Color requirements are those for specified U.S. Grades of
Apples by variety. Apples of the Red Delicious, Red Rome, Granny
Smith and Paul Red varieties may be packed bearing the “logo”. Size
requirements are as follows: Bags—apples shall be a minimum of two
and one-quarter inches and up in diameter. Tray or cell
packs—maximum count of 125 apples per container. Tray or cell
packs shall be packed fairly tight or be packed for a 40 pound
minimum net weight for the above listed varieties. [All containers
shall be new.] Paper pad is required over top layer of apples in tray
or cell packs. Certified controlled atmosphere storage apples are
eligible to be packed bearing the “logo” provided the fruit meets the
above requirements.

2. Asparagus shall be U.S. No. 1 grade with not less than two-
thirds of the stalk length green color. Stalks shall be of the following
diameter classifications. Small—five-sixteenths inch to less than
eight-sixteenths inch in diameter. Medium-—eight-sixteenths inch to
less than eleven-sixteenths in diameter. Large-—eleven-sixteenths inch
to less than fourteen-sixteenths in diameter. Stalks shall be well
trimmed. When packed loose all containers shall have a tight pack.
[All containers shall be new.]

3. Blueberries shall be U.S. No. | grade. Size shall meet the re-
quirements of at least Large with a maximum of 129 berries per
standard two gill cup. Individual cups shall be well filled. [All pack-
aging materials shall be new.]

4. Beets (bunched) shall be U.S. No. 1 grade. The diameter of each
beet shall be not less than one and one-half inches. The pack shall be
for 12 bunches per crate or carton. All containers shall have at least
a fairly tight pack.

5. Beets (topped) shall be U.S. No. 1 grade. The diameter of each
beet shall be not less than one and one-half inches. All containers shall
be at least fairly well filled.

6. Cabbage (Chinese) shall consist of heads of similar varietal
characteristics which are fairly firm and are not withered, puffy or
burst, and which are free from soft rot seedstems, are not materially
affected by discoloration, freezing, disease, insects and mechanical or
other injury. Stems shall be cut so that they extend no more than one-
half inch beyond the point of attachment of the outermost leaves.
Containers shall be packed for nine to 10, 10 to 12, or 12 to 14 heads
per container. All containers shall have a tight pack. Tolerance—In
order to allow for variations incident to proper grading and handling
not more than a total of 10 percent, by count, in any lot may fail to
meet the the required specifications, including not more than five per-

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989 (CITE 21 N.J.R. 227)



You're viewing an archived copy from the New Jersey State Library.

AGRICULTURE

cent for defects seriously affecting the lot including not more than two
percent for soft rot. For application of tolerances, see N.J.A.C.
2:76-2.6.

[4.] 7. Cabbage, Domestic type, shall be U.S. No. 1 or U.S. No.
1, Green grade, with the heads being of two pound minimum weight
to five pound maximum weight. The U.S. No. | grade requires that
the heads be well trimmed. All containers, except sacks, shall have
a tight pack. The U.S. No. |, Green grade requires that the heads
be fairly well trimmed. [All containers shall be new.]

8. Collard Greens shall be U.S. No. 1 grade. The pack shall be for
18 bunches per container. All containers shall have at least a fairly tight
pack.

[5.]9. Green Corn shall be U.S. Fancy[,] grade with a minimum
count of 54 ears per container and when packed in crates the pack
shall be tight. [All containers shall be new.] All green corn shall be
hydrocooled. All containers shall be marked ‘“hydrocooled™.

10. Cubanelle Peppers shall be U.S, No. I grade, as specified in the
U.S. Standard for Sweet Peppers, for defects and tolerances. Each
pepper shall have a minimum diameter of one and three-quarters inches.
Color shall be light green to full yellow. All containers shall be at least
fairly well filled.

11. Cubanelle Peppers (red) shal! be U.S. No. 1 grade, as specified
in the U.S. Standard for Sweet Peppers, for defects and tolerances.
Each pepper shall have a minimum diameter of one and three-quarter
inches with 90 percent of the peppers showing full red color. All con-
tainers shall be at least fairly well filled.

[6.] 12. Cucumbers shall be U.S. No. | grade, or better, with [2
and 3/8] two and three-eighths inches diameter and six inches mini-
mum length. All containers shall be at least fairly well filled. [All
containers shall be new.]

13, Cucumbers (cukes) shall be U.S. No. 1 grade, with two and three-
eighths inches maximum diameter and six and one-quarter inches maxi-
mum length. All containers shall be at least fairly well filled.

[7.] 14. Cucumbers (pickling type) shall be U.S. No. | grade with
two inches maximum diameter and [five] six inches maximum length.
All containers shall be at least fairly well filled. [All containers shall
be new.]

15. Cucumbers (slicing type) shall be U.S. No. 1 grade, with two
and one-quarter inches maximum diameter and six and one-quarter
inches maximum length. Ali containers shall be at least fairly well filled.

[8.] 16. Eggplants shall be U.S. No. | grade, or better, and reason-
ably uniform in size. All containers must have at least a fairly tight
pack. [All containers shall be new.]

[9.] 17. Endive shall be U.S. No. | grade. Plants shall be well
trimmed and fairly uniform. All containers shall have at least a fairly
tight pack. [All containers shall be new.]

[10.] 18, Escarole shali be U.S. No. | grade. Plants shall be well
trimmed and fairly uniform. Al containers shall have at least a fairly
tight pack. [All containers shall be new.]

[11.] 19. Herbs (fresh) shall be clean, have characteristic color and
shall not be affected by discoloration, wilting, freezing, mechanical
damage or by other means. Herbs shall be free from decay. All
containers shall be new. In order to allow for variations incident to
proper grading and handling, the following tolerances, by weight, are
provided: five (5) percent in any lot which fails to meet the require-
ments, including therein not more than one-half of one percent af-
fected by decay. Individual packages in a lot may contain not more
than double the tolerance specified, provided that at least one defec-
tive specimen may be permitted in any package and, provided further,
that the average for the entire lot is within the tolerance specified.

[12.] 20. Big Boston lettuce shall be U.S. No. | grade, or better.
The heads shall be fairly uniform in size. The containers shail have
a tight pack, provided the heads are not individually packaged. [All
containers shall be new.]

(13.] 21. Fennel (Sweet Anise) shall be U.S. No. | grade. Stalks
shall be well trimmed. The minimum diameter of each bulb shall be
not less than two inches. All containers shall have a tight pack. [All
containers shall be new.]

22. Kale shall be U.S, No. 1 grade. The pack shall be for 18 bunches
per container. All containers shall have at least a fairly tight pack.
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[14.]23. Leeks shall be fairly clean, tops and bulbs shall be charac-
teristic color. Tops and bulbs must not be affected by discoloration,
wilting, freezing, mechanical damage or by other means. Plants shall
be free from decay. If tops are trimmed, it must be done so as not .
to materially affect the appearance of the individual plant. In order
to allow for variations incident to proper grading and handling, the
following tolerances, by count, are provided: ten percent for plants
in any lot which fail to meet the requirements, including therein not
more than one percent for plants affected by decay. Individual pack-
ages in a lot may contain not more than one and one-half times the
tolerance specified, provided that the average for the entire lot is
within the tolerance specified. All containers shall have a tight pack.
[All containers shall be new.]

24. Lettuce (green leaf and red leaf) shall be U.S. Fancy grade as
specified in the U.S. Grades of Greenhouse Leaf Lettuce. The pack
shall be for 24 plants per container. ANl containers shall have at least
a fairly tight pack.

[15.] 25. Iceburg lettuce shall be U.S. No. | grade, or better. The
pack shall be 24 or 30 heads per container. The heads shall be fairly
uniform in size. The containers shall have a tight pack. [All con-
tainers shall be new.] All lettuce shall be vacuum cooled. The con-
tainers shall be marked *“vacuum cooled™.

[16.] 26. Nectarines shall be U.S. Extra No. | grade [with a two
and one-quarter inch minimum diameter. When packed in closed
containers, the size shall be indicated by marking the container with
the numerical count, the pack arrangement, or the minimum
diameter or minimum and maximum diameter in terms of inches and
not less the one-eighth fractions of inches. Fruit shall be fairly uni-
form in size]. When packed in cells or molded trays, the fruit shall
be fairly uniform in size and the pack shall be at least fairly tight and
the containers shall be marked with the numerical count. In all other
packs the fruit shall have a two and one-quarter inch minimum diameter
and the containers shall be marked with the minimum diameter of the
contents in terms of inches and not less than one-eighth fractions of
inches. Volume filled or jumble packs shall be at least fairly well filled.
All nectarines shall be hydrocooled. All containers shall be marked
“hydrocooled”. [All containers shall be new.]

[17.] 27. Okra shall be U.S. No. | grade. All containers shall be
at least fairly well filled. [All containers shall be new.]

[18.] 28. Parsley shall be U.S. No. | grade. The pack shall be for
60 bunches per bushei. All containers shall have a tight pack. [All
containers shall be new.]

{19.] 29. Common Green Onions shall be U.S. No. | grade. The
over-all length (roots excepted) of the onions shall be not more than
24 inches nor less than eight inches and the onions shall not be less
than one-quarter inch or more than one inch in diameter. ANl con-
tainers shall have at least a fairly tight pack. [All containers shall be
new.]

[20. Parsley shall be U.S. No. | grade. All containers shall be new ]

[21.] 30. Peaches shall be U.S. Extra No. | grade, or better, with
a2 and 1/4] two and one-quarter inch minimum diameter. Containers
shall be marked to denote variety and minimum size or count. [All
containers shall be new.] All containers shall be at least fairly well
filled. All peaches shall be hydrocooled. All containers shall be
marked *‘hydrocooled™.

[22.] 31. Sweet peppers (Green or Red, Bell type) shall be U.S. No.
| grade, or better. Minimum size shall be two and one-half inch
minimum diameter and two and one-half inch minimum length.
Containers shall be packed to a maximum average of no more than
90 peppers per container. Large-Average no more than 75 peppers
per container. Extra Large-Average no more than 65 peppers per
container. In lots designated U.S. No. 1 Red, 90 percent of the peppers
shall show full red color. All containers shall be at least fairly well
filled. {All containers shall be new.]

32. Sweet peppers (Yellow, Bell Type) shall be U.S. No. 1, as
specified by the U.S. Standard for Sweet Peppers, for defects and
tolerances with 90 percent of the peppers showing full yellow or orange
color. Minimum size and/or count pack shall be as specified under the
Sweet Peppers (Green or Red, Bell Type) requirements. All containers
shall be at least fairly well filled.
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[23.] 33. Sweet Potatoes shall be U.S. Extra No. | grade. Maxi-
num diameter shall not be more than [3 and 1/4] three and one-
juarter inches. Maximum weight shall not be more than 18 ounces.
Length shall not be less than three or more than nine inches. Mini-
num diameter shall not be less than [1 and 3/4] one and three-quarter
nches. All containers shall be at least fairly well filled. [All containers
shall be new.]

[24.] 34. White potatoes shall be U.S. No. | grade and packed to
meet the requirements of Size A or Large. “Size A” means the
minimum diameter shall be not less than [l and 7/8] one and seven-
eighths inches and that the lot shall contain at least 40 percent of
potatoes which are [2 and 1/2] two and one-half inches in diameter
or larger or six ounces in weight or larger. **Large” means that the
minimum diameter shall be not less than three inches or the minimum
weight shall be not less than 10 ounces and the maximum diameter
shall be not more than [4 and 1/4] four and one-quarter inches or
the maximum weight shall be not more than [sixteen] 16 ounces. All
potatoes shall be washed. All containers shall be packed to meet
marked net weight. [All containers shall be new.]

35, Radishes (bunched) shall be U.S. No. 1 grade. The diameter of
each root shall be not less than five-eighths inch. The pack shall be
for 36 bunches per carton or crate. All containers shall have at least
a fairly tight pack.

[28.] 36. Raspberries shall be U.S. No. 1 grade. Berries shall be
well colored. Individual cups shall be well filled. [All containers shall
be new.]

[26.] 37. Romaine shall be U.S. No. | grade with eight inches
minimum length. Plants shall be well trimmed and well developed.
All containers shall have a tight pack. [All containers shall be new.]

38. Shallots (topped) shall consist of shallots of similar varietal
characteristics which are fairly well formed, well cured, firm, young
and tender, well trimmed, fairly clean, free from mold and/or decay,
and not materially affected by foreign material, disease, staining, sun-
burn, sprouts, insects and mechanical or other injury. Minimum
diameter shall be not less than seven-eighths inch. All containers except
for sacks shall be fairly well filled. Tolerance for defects—In order to
allow for variations, other than size, incident to proper grading and
handling, not more than a total of 10 percent by count of the shallots
in any lot may fail to meet the required specifications, including not
more than five percent shall be allowed for defects seriously affecting
the lot, including not more than two percent for shallots affected by
mold and/or decay. Tolerance for size—Not more than five percent,
by count, of the shallots in any lot may fail to meet the size require-
ments. Application of tolerances—see N.J.A.C. 2:71-2.6.

[27.} 39. Squash, Fall and Winter (acorn and butternut) shall be
U.S. No. | grade and shall meet the following size specifications:
Acorn shall be a minimum of [1] one pound and a maximum of {3]
three pounds in weight. Butternut shall be a minimum of [| and /2]
one and one-half pounds and a maximum of (4] four pounds in weight.
All containers shall be at least fairly well filled. [All containers shall
be new.]

[28.] 40. Squash, Summer (vellow and green) shall be U.S. No.
| grade and shall mect the following size specifications: green type
shall be a maximum of nine inches in length and a maximum of [2
and |/4] two and one-quarter inches in diameter: yellow types shall
be a maximum of nine inches in length and a maximum of [2 and
1 /2] two and one-half inches in diameter at the bulb. All containers
shall be at least fairly well filled. [All containers shall be new.]

41. Strawberries shall be U.S. No. 1 grade. Minimum diameter shall
be not less than three-quarters inch. All containers shall be at least well
filled.

[29.] 42. Tomatoes (fresh market) shall be U.S. No. 1 grade
“Mixed Colors™. Containers shall be marked with either “Maximum
Large" or “‘Extra Large” or “'Large™ in accordance with the follow-
ing size specifications: “Maximum Large™ shall have a [3 and 15/32]
three and fifteen thirty-second inch minimum diameter; “‘Extra Large”
shall have a {2 and 28/32] two and twenty-eight thirty-second inch
minimum diameter and [3 and 15/32] three and fifteen thirty-second
inch maximum diameter; “Large™ shall have a [2 and 17/32] two and
seventeen thirty-second inch minimum diameter and [2 and 28,/32] two
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and twenty-eight thirty-second inch maximum diameter. Containers
shall also be marked as follows, in accordance with the facts, “Large
to Extra Large” or “Extra Large and Larger”. Containers shall be
at least fairly well filled. [All containers shall be new.]

43, Turnips (topped) shall be U.S. No. 1 grade with a minimum
diameter of one and three-quarter inches. All containers, except for
sacks, shall be at least fairly well filled.

44, Watermelons (Sugar Baby) shall be U.S. No. 1 grade.

2:71-2.6 Definitions

For the purposes of this subchapter, the following words and terms
shall have the following meanings unless the context clearly indicates
otherwise:

“Fairly clean” means, in the case of shallots, that the appearance
of the individual shallot is not affected by dirt.

“Fairly tight”” means, in the case of eggplants, beets (bunched),
collard greens, endive, escarole, kale, lettuce (green and red leaf),
common green onions, and radishes (bunched) that the package is
sufficiently filled to prevent any appreciable movement of the
[eggplants] produce and that they are in contact with the lid or cover.
In the case of apples, that the apples are of the proper size for molds
or cell compartments in which they are packed, and that the molds
or cells are filled in such a way that no more than slight movement
of apples within molds or cells is possible. The pad over the top layer
of apples shall be not more than three-quarter inch below the top
edge of the carton. In the case of nectarines and peaches packed in
mold or cell compartments, that they are of the proper size for the mold
or cell compartments in which they are packed, and that the molds or
cells are filled in such a way that there is no more than slight movement
within the molds or cells, and that the pad or tray over the top layer
must be in contact with the lid.

“Fairly well filled” means that in the case of beets (topped),
cucumbers, okra, cubanelle peppers (green or red), sweet peppers
(green, red or yellow, bell type), sweet potatoes, squash (fall and winter
or summer), shallots (topped), tomatoes (fresh market), [summer
squash or sweet potatoes] and turnips (topped), except in sacks, are
not in contact with the lid or cover, but not more than one-half inch
below the lid or cover. In the case of peaches, the container is level
full and there is practically no movement of the fruit when the
container is closed. In the case of nectarines the contents of the
container may be slightly below the top edge but not more than [1/2]
one-half inch.

“Firm’ means, in the case of shallots, that the edible portion is
not soft.

“Tight” means, in the case of iceberg lettuce and Big Boston lettuce,
that the layers are completely and tightly filled without injury to the
heads. In the case of green corn, when packed in crates the package
is filled sufficiently to prevent any movement of the product within
the package and it has the proper bulge without causing bruised
kernels. In the case of asparagus (loose), cabbage (domestic and Chi-
nese), fennel, leeks, parsley and romaine, that the packages are suffi-
ciently well filled so as to prevent the product from moving in the
container, but not overly filled so that injury to the product results.

“Well filled’” means, in the case of blueberries and raspberries, that
the berries are one-quarter to one-half inch above the rim of the cup.

“Well trimmed™ means, in the case of asparagus, that at Jeast two-
thirds of the butt of the stalk is smoothly trimmed in a plane approx-
imately parallel to the bottom of the container and that the butt is
not stringy or frayed. In the case of endive and escarole. that the
roots are neatly cut near the point of attachment of the outer leaf
stems. In the case of romaine, that the stem is trimmed off close to
the point of attachment of the outer leaves. In the case of cabbage,
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that the head shall not have more than four wrapper leaves. In the
case of Sweet Anise (Fennel), that not more than one coarse outer
branch is left on each side of the bulb to protect the tender inside
portion, and the portion of the root remaining is not more than one-
half inch in length. Tops may be either full length or cut back to
not less than {ten] 10 inches except that not more than five of the
outer branches may be cut back to less than 10 inches if necessary
to facilitate proper packing, but not more than three of these may
be on the same side of the bulb. In the case of shallots, that the tops
are no longer than one-quarter inch.

(a)
STATE AGRICULTURE DEVELOPMENT COMMITTEE
Soil and Water Conservation Project Cost-Sharing

Proposed Amendment: N.J.A.C. 2:76-5.3

Authorized By: State Agriculture Development Committee,
Arthur R. Brown, Jr., Chairman.

Authority: N.J.S.A. 4:1C-5f.

Proposal Number: PRN 1989-77.

Submit comments by March 8, 1989 to:
Donald D. Applegate, Executive Director
State Agriculture Development Committee
CN 330
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The acquisition of development easements and the creation of eight-
year farmland preservation programs and municipally approved farmland
preservation programs as provided for in the Agriculture Retention and
Development Act, NJ.S.A. 4:1C-11 et seq., P.L. 1983, ¢.32, are efforts
administered by the State Agriculture Development Committee (SADC)
to encourage the preservation of agricultural lands to protect the State’s
diminishing farmland resources.

Eligible landowners, as defined in N.J.A.C. 2:76-6, may voluntarily
apply to sell a development easement, the value of which is determined
through an appraisal process outlined in N.J.A.C. 2:76-6.8. The actual
purchase occurs by a cost share between the State and county and/or
local government, causing a Deed of Easement to be recorded, which
permanently prohibits any nonagricultural development on the premises.
The restriction runs with the land and is binding upon every successor
to the land.

Eligible landowners may also voluntarily apply for the creation of
eight-year farmland preservation programs or municipally approved
farmland preservation programs. Created by agricultural deed restrictions
lasting eight years, these programs also provide eligibility for State cost-
sharing with landowners for approved soil and water conservation pro-
jects on land so enrolled.

The proposed rule amendment would adjust levels of funding available
for development easement purchase and soil and water conservation
projects respectively, to provide funding levels more proportionate to
current demand for each program.

The proposed rule amendment would eliminate the allocation of $6
million from the fund for the purpose of providing cost-share grants to
landowners for approved soil and water conservation projects, with a new
allocation of $3 million for that purpose established by SADC policy
adopted December |5, 1988, as more in line with actual demand for these
funds. Adoption of the amendment would leave approximately $600,000
available for new soil and water conservation projects (projected to be
more than sufficient to serve current demand for this program), with the
SADC's express intent being to restore that allocation to $6 million
should sufficient additional funding become available.

Removing this obligation would consequently make an additional $3
million from the fund available to meet the greatly increased demand for
development easement purchase funds, for an approximate total of $33
million remaining available for that purpose.

Social Impact
The proposed rule amendment will have a positive impact on New
Jersey agriculture and the citizens of the State. The current allocation
of $6 million for approved soil and water conservation projects exceeds
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the demand for these funds, while the demand for development easement
purchase funds far exceeds monies available for that purpose.
Adoption of the proposed amendment will provide additional funding
for development easement purchases without negative impact on the soil
and water grant program. Availability of additional funds for easement .
purchases will enable the State to provide a larger aggregate cost-share
match for local easement purchase funds, helping to address the current
groundswell of applications, promoting the purchase of development
easements from a greater amount of farmland, and enhancing the pro-
gram’s ability to help protect the future viability of State agriculture.

Economic Impact

The proposed rule amendment will have a positive economic impact
on citizens of the State and on the agricultural industry. The agriculture
retention program’s greatest current need is for additional funds to
purchase easements from a groundswell of applications representing some
of the State’s most critical farmland. Potential State costs of pending
applications for easement purchases now outstrip the funds available for
that purpose by roughly six times. Providing a larger aggregate State cost-
share match for local easement purchase funds will promote permanent
protection of larger, more contiguous masses of farmland, enhancing the
long-term economic viability of the State’s agricultural industry.

Regulatory Flexibility Statement

The majority of land potentially subject to development easements is
owned by small businesses, as that term is defined in the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed amendment
benefits such landowners by providing additional funds available for
development easement purchases, while imposing no reporting, re-
cordkeeping or other requirements on such farmland owners. A farmland
owner’s offer to sell is voluntary, as is his or her acceptance of any State
offer.

Full text of the proposed amendment follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]).

2:76-5.3 Approved practices and cost-share provisions

(a) (No change.)

(b) The following cost-share provisions shall be applicable for soil
and water conservation projects:

[1. The State Agriculture Development Committee shall dedicate
$6.0 million from the fund for the purpose of providing grants to
landowners for approved soil and water conservation projects.

i. No more than 25 percent of the $6.0 million dedicated for soil
and water conservation projects shall be aggregately obligated for
approved projects in any one county.]

[2.11. Upon certification of a farmland preservation program or
a municipally approved program, the committee shall determine the
total eligible [state] State soil and water cost-share funds based on
common deed ownership in accordance with the following formula:

0 to 50 acres at $400/acre

51 to 100 acres at $100/acre

101 to 516.7 acres at $60/acre

i.-ii. (No change.}

[3.J2. Upon State Soif Conservation Committee approval and rec-
ommendation for funding of an application for soil and water project
cost-sharing in compliance with N.J.A.C. 2:76-5.6 and upon State
Agriculture Development Committee approval, the State Agriculture
Development Committee shall obligate funds as approved in the
application for up to three years from the date of approval.

i. Approval of funds shall not exceed the amount determined in
[(b)2] (b)1 above.

ii. (No change.)

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

(a)
STATE AGRICULTURE DEVELOPMENT COMMITTEE
Emergency Acquisition of Development Easements

Proposed New Rules: N.J.A.C. 2:76-9.1 and 9.2

Authorized By: State Agriculture Development Committee,
Arthur R, Brown, Jr., Chairman.

Authority: N.J.S.A. 4:1C-5fand 31.2.

Proposal Number: PRN 1989-78.

Submit comments by March 8, 1989 to:
Donald D. Applegate, Executive Director
State Agriculture Development Committee
CN 330
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed new rules aid in the implementation of the emergency
acquisition of development easements authorized by recent amendments
in P.L. 1988, ¢.4, to the Agriculture Retention and Development Act,
N.J.S.A. 4:1C-11 et seq.

The proposed rules set forth the emergency conditions under which
the State Agriculture Development Committee (SADC) may provide up
to 100 percent funding for the purchase of development easements on
farmland. Where the SADC finds a substantial likelihood that the use
of the land will change from productive agriculture to non-agriculture,
the State may provide 100 percent funding for development easement
purchases, with provisions for subsequent reimbursement of some funds
by the county in those cases where the SADC and County Agriculture
Development Board jointly determine that the purchase is in their respec-
tive interests and no county funding is immediately available.

Social Impact

The proposed new rules will have a positive impact on the preservation
of New Jersey agriculture and on affected groups. Providing structure
to the emergency acquisition program will promote awareness by farm-
land owners, counties and municipalities of the procedure and criteria
used in making decisions regarding emergency acquisition of development
easements. Citizens of New Jersey benefit from the agriculture retention
program’s expanded ability to preserve agricultural land and protect the
benefits it provides.

Economic Impact
The proposed new rules will have a positive economic impact on the
citizens of the State and on New Jersey agriculture. Utilization of the
criteria set forth in the proposed rules ensures that only viable agricultural
lands will be preserved, thereby strengthening New Jersey’s agricultural
industry and the economic benefits it provides to the State.

Regulatory Flexibility Statement
The majority of the land potentially subject to development easements
is owned by small businesses, as the term is defined in the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed new rules do
not impose reporting, recordkeeping or other requirements on such farm-
land owners. A farmland owner's offer to sell is voluntary, as is his or
her acceptance of any State offer.

Full text of the proposal follows.

SUBCHAPTER 9. EMERGENCY ACQUISITION OF
DEVELOPMENT EASEMENTS

2:76-9.1 Scope

This subchapter sets forth the emergency conditions under which
the State Agriculture Development Committee (SADC) may provide
up to 100 percent funding for the purchase of development easements
on farmland pursuant to N.J.S.A. 4:1C-31(c)-(¢) as amended.

2:76-9.2 Emergency purchase conditions

(a) If the SADC determines that there is a substantial likelihood
that the use of the land will change from productive agriculture to
non-agriculture, the SADC may provide up to 100 percent of the cost
of development easements on the following:

1. On farmland which conforms to the priority criteria set forth
in N.J.A.C. 2:76-6 and where the SADC determines that the purchase
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would be in the interest of the State regardless of whether the respec-
tive county agriculture development board (CADB) is willing to
provide funds for the purchase.

2. On farmland which conforms to the priority criteria set forth
in N.J.A.C. 2:76-6 and where both the SADC and the respective
CADB determines that the purchase is in their respective interests
and no county funding is immediately available.

(b) The SADC may require the county to provide additional cost
share funds beyond those currently required for future purchases of
development easements in the event of the 100 percent SADC funding
pursuant to (a)2 above.

COMMUNITY AFFAIRS
(b)

DIVISION OF HOUSING AND DEVELOPMENT

Relocation Assistance and Eviction

Proposed Readoption with Amendments:
N.J.A.C. 5:11

Authorized By: Anthony M. Villane Jr., D.D.S, Commissioner,
Department of Community Affairs.

Authority: N.J.S.A. 2A:18-61.1, 20:4-10 and 52:31B-10.

Proposal Number: PRN 1989-71.

Submit written comments by March 8, 1989 to:
Michael L. Ticktin, Esq.
Administrative Practice Officer
Department of Communily Affairs
CN 802
Trenton, NJ 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66 (1978), the Relocation Assistance
and Eviction rules, N.J.A.C. 5:11, are scheduled to expire on March 1,
1989. The Department has reviewed these rules and finds that they con-
tinue to be necessary for the fair and orderly administration of the
relocation assistance statutes (N.J.S.A. 52:31B-1 et seq. and 20:4-| et seq.)
and related provisions of the fair cause for eviction statute (N.J.S.A.
2A:18-6]1.1 et seq.).

Under the relocation assistance statutes, as implemented by N.J.A.C.
5:11, individuals, businesses and farming operations displaced by prop-
erty acquisition activities of public entities, publicly funded entities and
public utilities are entitled to receive financial benefits and other as-
sistance in finding suitable alternative facilities. These benefits are also
provided to persons displaced by various code enforcement activities. The
State of New Jersey, through the Department of Community Affairs,
provides grants to local governments that file Workable Retocation As-
sistance Plans, as well as direct assistance to persons displaced by the
Department’s own code enforcement activities.

In Fiscal Year 1988, grants totaliing $377,000 were provided to 13
municipalities and county agencies. These grants assisted 490 households.
An additional 187 individuals or houscholds were assisted directly by the
Department of Community Affairs pursuant to its enforcement of the
Rooming and Boarding House Act.

Social Impact

Failure to readopt these rules would adversely affect both displacing
agencies, which would lack the necessary guidelines for discharging their
relocation obligations, and the persons entitled by law to receive reloca-
tion assistance.

Various changes, such as the reference to Federal relocation regulations
as superseding, and the corrected references to the burcau charged with
administering the program, provide clarification. Extending the deadline
for application to a date 12 months after the date of permanent resettle-
ment addresses cases in which resettlement within 12 months of receipt
of a notice to vacate has proven impossible or no written notice was ever
given. Removing the $500.00 limitation on the emergency relocation
payment allows greater flexibility in meeting increased housing costs. The
changes having to do with moving expenses of businesses and payments
in lieu of moving and related expenses reflect hearing and court decisions
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in specific cases and are intended to further the goal of uniformity. The
notice requirements in cases of termination of assistance are intended to
protect the rights of displaced persons.

Economic Impact

The revised standards for determining eligibility for full funding of
relocation assistance by the Department (budget not in excess of
$2,500,000 rather than $1,500,000) make approximately 130 munici-
palities eligible. Fewer than 40 of these have engaged in displacement to
date, to the knowledge of the Department. The Bureau of Housing and
Community Development estimates that an additional $50,000 is the most
that is likely to be needed annually to fully fund relocation assistance
in these municipalities.

The changes made to the eligibility rules for businesses are clarifications
based upon hearing and court decisions. By including them in the rules,
the Department reduces the likelihood that some businesses will get forms
of compensation that others who are similarly situated have been found
not to be entitled to.

Regulatory Flexibility Statement

The rules proposed for readoption, as amended, do not impose report-
ing or recordkeeping requirements upon small businesses. However, a
small business that applies for relocation assistance will have to be in
a position to document any benefit claim that it makes. There are no
procedural requirements for establishing and documenting a claim that
would create any hardship for any business. big or small, that has main-
tained necessary records in some appropriate manner.

Residential landlords who qualify as small businesses are affected by
the procedures required to be followed in code enforcement related evic-
tions. However, these procedures are simple and straightforward and
should not, in the judgment of the Department, impose any particular
hardship upon any landiord.

Full text of the proposed readoption can be found in the New
Jersey Administrative Code at NJ.A.C. 5:11.

Full text of the proposed amendments follows (additions indicated
in boldface thus: deletions indicated in brackets [thus]):

S:11-2.1 Building, housing und health code enforcement

(a)-{c) (No change.)

(d) No person displaced by code enforcement shall be eligible for
benefits if the code violation which resulted in displacement was
primarily caused by that person’s own conduct and not by factors
for which the owner is liable under [N.J.A.C.] NJ.S.A. 20:4-4.1.

l. (No change.)

S:t1-2.2 Programs of acquisition

(1) Whenever any State Agency (except the New Jersey Depart-
ment of Transportation), unit of local government or publicly funded
entity acquires real property that causes the displacement of people,
businesses. or farm operations, the said Statc Agency, unit of local
government or publicly funded entity shall provide relocation payments
and assistance as provided in [subchapters 3 and 4 of this chapter]
N.J.A.C. 5:11-3 and 4; provided, however, that if any acquisition of
real property is made using funds provided by any Federal agency, all
relocation payments shall be made in accordance with any applicable
Federal regulations that provide for a higher level of benefits.

(b)-{c) (No change.)

S:11-3.1  Relocation payments generally

{a) {(No change.)

(b) Claims for relocation assistance must be filed within 12 months
of [receipt by the claimant of the notice to vacate] the date of per-
manent resettlement.

5:11-3.3  Emergency rclocation

In the event a displacing agency causes a displacement that [re-
quired] requires emergency relocation, the displacing agency shall
provide a lump sum payment of [not more than $500.00] such amount
as may be needed so that the displacee may obtain living quarters
until permanently reiocated. This payment shall be available immedi-
ately upon the displacement and shall be charged against the total
!'lmount payable in accordance with the statute.
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5:11-3.5  Rental assistance payments

(1) A family or an individual lawfully occupying a rental dwelling
unit for a period of not less than 90 days prior to the eligibility date
as specified [and vacating] who vacates the rental dwelling unit after
receiving governmental notice to vacate and who rents and occupies
comparable decent, safe and sanitary replacement housing shall be
cligible for a rental assistance payment in an amount not to exceed
$4.000 or such higher amount as may be established by statute.

(b)-() (No change.)

5:14-3.9  Moving expenses [: business] of businesses

(a) A relocation payment for moving expenses of a business shall
be limited to the following items, as applicable:

1.-2. (No change.)

3. The actual reasonable and necessary cost of reconnecting utility
service to machinery and equipment, including, without hmitation,
the cost incurred in adapting or converting relocated machinery or
equipment to use a different type of power supply, to the extent that
these services were required in the former location. Expenses incurred
in providing utility service from the right-of-way to the building or
improvements are excluded.

4. The actual reasonable and necessary cost incurred for any physi-
cal changes in or to an existing building to which a building relocates
in order to accommodate the machinery and equipment relocated.
Physical changes bevond those necessary to accommodate the machin-
ery and equipment and which enhance the property’s value are excluded,
as are changes necessary to meet code requirements except when necess-
ary to install specific equipment moved from the former location. The
amount incurred shall not exceed the fair market value of the machin-
ery and equipment requiring the physical change. In the event the
cost does exceed the fair market value of the machinery and equip-
ment, the displacing agency shall then be responsible to pay only the
fair market value.

5:11-3.12  Paymentin lieu of moving and related expenses

(1) The owner of & displaced business may receive an in lieu of
moving and related expenses payment equal to the average net in-
come for the last two years, but not less than $2,500 nor more than
$10,000.

1. A person whose sole business at the displacement location is the
rental of the property to others, or the owner of an outdoor advertising
display at the displacement location, shall not qualify for a payment
under this section.

(b) In order for an applicant 1o be eligible for an in lieu pay-
ment, the displacing agency shall determine that:

1.-3. (No change.)

(¢) (No change.)

5:11-4.4  Providing housing

(a) Whenever an individual is eligible for relocation payments and
assistance, a displacing agency may, at its discretion, directly provide
decent, safe and sanitary units, whether subsidized or not, that are
not less desirable than the unit from which the displacee is displaced.
In the event the displacee unreasonably rejects the housing so offered,
the duty of the displacing agency to provide assistance is ended.

(b} Any displacing agency that terminates assistance pursuant to (a)
above shall notify the displacee in writing of its intention to terminate
assistance and the reasons therefor and shall advise the displacee of
his or her right of appeal in accordance with N.J.A.C. 5:11-9.2

5:11-8.2  Funding criteria

(2) A municipality meeting the following criteria may receive the
total cost of relocation assistance and payments:

I. (No change.)

2. A budget of less than [$1.5] $2.5 million:

3.-4. (No change.)

{b)-(c) (No change.)

5:11-9.1  Administrative agency

These [regulations] rules shall be administercd by the Bureau of
Housing [Services] and Community Development of the Division of
Housing and Development, Depurtment of Community Affairs, [363
West State Street] CN-806, Trenton, New Jersey 08625.
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5:11-9.2 Right of hearing and time of filing

(a) Any person aggrieved by 1 final determination by a displacing
agency other than a State agency may appeal such determination to
the Bureau of Housing [Services] and Community Development, which
shall thoroughly review the matier and issue its findings as to the
merits of the claim for relocation payments or benefits. Such appeal
shall be made within 15 days of receipt of written notice of the
determination.

(b) The Division of Housing and Development shall provide an
administrative hearing in accordance with the Administrative
Procedure Act, N.J.S.A. 52:14B-! et seq., to any person aggrieved
either by a final determination of a displacing agency which is a State
agency or by findings issued by the Bureau of Housing {Services] and
Community Development pursuant to (a) above. Such hearing shall
be conducted under the auspices of the Office of Administrative Law
and the final decision shall be made by the Commissioner. Any
request for a hearing shall be made within {5 days of receipt of
written notice of the State agency determination or the findings of
the Bureau of Housing [Services] and Community Development, as the
case may be.

(¢) The parties to any hearing before the Office of Administrative
Law shall be the displacing agency and the person aggrieved by the
final determination of such agency.

I. Representatives of the Bureau of Housing [Services] and Com-
munity Development may appear at any such hearing to testify as to
the findings of the [bureau] Bureau.

2. (No change.)

(a)
DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Utility Load Management Device Instaliation
Programs

Proposed New Rule: N.J.A.C. 5:23-2.18A

Authorized By: Anthony M. Villane It., D.D.S., Commissioner,
Department of Community Affairs.

Authority: N.J.S.A. 52:27D-124.

Proposal Number: PRN 1989-70.

Submit comments by March 8, 1989 to:
Michael L. Ticktin, Esq.
Administrative Practice Officer
Department of Community Affairs
CN 802
Trenton, New Jersey 08625

The agency proposal follows:

Summary

This proposed new rule was drafted in response to a request by the
Atlantic Electric Company, which is scheduled to begin a program of
installing load management devices in self-selected customer homes in
April of 1989. A load management device attaches to an existing fixture
in the customer's home, monitors peak usage, and in exchange for a yearly
rate reduction for the customer, enables the utility to reduce service
during relatively infrequent occasions of high peak demand.

Installation of load management devices, which are all identical in
design and function, is to be accomplished by teams of contractors who
will “blanket’” scheduled municipalities over a short period of time. It
was the utility’s concern that to require permits and inspections for every
installation would burden municipalities with a dramatic, but short term,
demand for electrical inspections, and that this would, in turn, burden
homeowners, who would have to schedule these inspections and arrange
to be home during the day to altow the inspector entry.

Because the load management devices are identical, and because they
are being installed by teams of qualified contractors who have received
special instruction from the utility, the Department believes a less com-
prehensive inspection effort would suffice to protect the public’s health
and safety. At the same time, the uvtility has agreed to provide educational
sessions for Department employees and municipal subcode officials to
acquaint them with the load management device and the installation
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procedure to be followed. Residences in which installation cannot be done
in the routine manner will be excluded from eligibility. The utility will
provide clerical assistance to the municipalities affected by gathering
applicant data and mass processing application forms.

Permit fees will be paid in the amount of 30 percent of the total amount
that would otherwise be due for all permits issued for this work in that
municipality, and inspections will be done by the municipality, at random,
on 30 percent of the installations. In the event that a defect rate of 10
percent or greater is found in the work of any utility contractor, the
Department will be notified. The Department will investigate and issue
a finding which in all likelihood will require that the remaining installa-
tions performed by that contractor in each municipality in which that
contractor has performed work will be inspected and the remaining fee
will be paid to each such municipality. In addition, any contractor whose
work is 10 percent or more defective will no longer be allowed to partici-
pate in the program.

The Department will tabulate weekly reports from the municipalities
and the utility regarding inspections. f, at any time, the defect rate for
the whole program exceeds five percent, fee payment will be increased
to 50 percent of the total and random inspections will be performed on
50 percent of the installations in each affected municipality.

If, at any time, the Department has reason to believe that the public
safety is being compromised, or that contractors or others are in any way
acting to circumvent the random inspection program, the Department
will suspend the program until an assessment can be made and ap-
propriate remedies can be instituted.

The utility wiil coordinate its instaliation program through a computer
system and will submit data both to the municipalities affected and to
the Department. The municipalities shall review this data for complete-
ness and accuracy and, if their review indicates it is correct, they may
indicate their approval to the Department in lieu of compiling separate
reports.

Social Impact
This rule will benefit the affected utility and its customers by enabling
them to quickly and efficiently install a large number of identical devices
without unduly burdening the municipalities in which the properties are
located or compromising public safety. The devices themselves save
money and encourage energy efficiency for the utility and its customers.

Economic Impact

There is a lessened economic burden on the regulated public because
of this rule. The percentage number of inspections and commensurate
permit fee reduction is intended to enable municipalities to handle a
dramatic but short-term demand for electrical inspections without a
substantial increase in costs or unacceptable delays.

Because installation is performed under the auspices of the utility in
exchange for a rate reduction, a direct charge will not be collected from
the homeowner.

Regulatory Flexibility Statement

This proposed rule has no differential effect on large and small busi-
nesses. While this rule was drafted in response to the specific needs of
a particular utility, it is anticipated that any other public utility wanting
to implement a similarly scaled program could either use the provisions
of the rule or request such amendments as might be necessary to accom-
modate its program.

The proposed rule would benefit contractors and suppliers engaged in
the installation program, as well as customers, including small businesses,
whose service options are increased and whose rates are reduced.

Full text of the proposal follows:

5:23-2.18A  Ultility load management device installation programs

(a) Whenever a public utility proposes to undertake a program of
installing load management devices at the properties of a substantial
number of service customers within a limited period of time, it may
apply to the Department for permission to utilize the procedure set
forth in this section.

(b) A utility with a program to install load management devices
shall submit detailed information to the Department on the design
of the device.

(c} The utility shall provide an educational program acceptable to
the Department to acquaint any interested Department personnel
and municipal subcode officials with the device and with installation
and operating procedures.

(CITE 21 N.J.R. 233)
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(d) The utility shall insure that all devices to be installed are
identical in design, listed and labeled or otherwise approved accord-
ing to this chapter for their intended use.

(e) At least one month in advance of any installations, the utility
shall submit to the Department, and to each affected municipality,
notice of the anticipated number of installations to be performed in
cach municipality. A maximum and a minimum figure may be sub-
mitted where there is uncertainty about the number to be scheduled
by customers. An approximate number of weeks for installations in
that municipality shall be given along with an approximate number
of installations per week.

1. Each week, in advance of installation, the utility shall notify
the municipality of any change in the anticipated number of installa-
tions for that week. No weekly number of installations shall be so
great that the cumulative number of installations in the municipality
shall exceed the maximum anticipated number submitted.

2. Prior to the commencement of any installation, and as soon as
may be practicable, the utility or its contractors will provide to each
municipality notice of the actual sites of installations.

3. The Department and the municipalities shall be notified as soon
as possible in the event of any change in existing schedules by the
utility or its contractors,

(f) On the Monday following installations, the utility shall submit
to each municipality completed permit applications for all installa-
tions completed in the municipality’s jurisdiction during the preced-
ing week. A listing of all permits so delivered shall be filed by the
utility with the Department.

(g) Applications shall bear the name of the installation contractor
and the date of installation. If, for any reason, a permit application
is found to have been submitted in error, the utility or its contractors
shall notify the municipality and the Department as soon as possible.

(h) The municipality shall submit weekly reports to the Depart-
ment which shall include a listing of permit applications received
pursuant to (f) above together with the following information: “in-
stallations completed—permit applications received”, “errata”, if ap-
plicable, and, pursuant to (k) below, “installations inspected—date,
contractor, pass or fail”. If a municipality so chooses, it may review
and certify data presented to it by the utility, if that data is complete
and accurate. Data on pass/fail rates for inspections shall specify
each contractor so that program-wide pass/fail rates may be
tabulated.

(i) If any municipality or the Department has reason to suspect
that permit applications are being mishandled or carelessly accounted
for, an investigation may be conducted of the utility’s permit files
for this project and of any permits in the possession of individual
contractors in the utility’s employ for this project.

(j) The utility shall pay to each municipality 30 percent of the
permit fees otherwise due and owing.

(k) The municipality shall inspect 30 percent of the installations
performed and shall record the results of those inspections to be
forwarded to the Department in its weekly report pursuant to (h)
above. Any data submitted in reports by the utility to the munici-
pality and the Department may be omitted from the municipality’s
report, if, after reviewing the utility’s data the municipality finds it
to be complete and accurate.

(1) If a municipality discovers a defect rate of not less than 10
percent for any contractor employed by the utility, the Department
shall be immediately notified. The Department shall investigate and,
in the interest of public safety, shall be authorized to order that:

. The offending contractor cease to be employed by the utility
for this project;

2. The utility remit the fees necessary to inspect all existing in-
stallations of the offending contractor in all municipalities where that
contractor has performed work;

3. That each municipality affected perform inspections of all the
offending contractor’s existing installations; and

4. That the utility or its designees correct or remove all defective
installations to the satisfaction of the municipal officials.

(m) If, at any time, the Department tabulates a program-wide
defect rate equal to or exceeding five percent, the utility shall be
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notified and the inspection rate and fee rate in (j) and (k) above shall
rise to 50 percent.

(n) If the five percent or greater program-wide defect rate cannot
be reduced within two weeks, the program may be terminated by the
Department by notifying the utility and all affected municipalities.

(o) A municipality in which a defect rate equal to or greater than
10 percent has been twice recorded and which has reason to believe
that the program cannot be successfully implemented within its
jurisdiction may notify the Department and the utility of the need
for termination of the program in that municipality. The Depart-
ment, upon verifying the accuracy of the municipality’s claim, shall
issue a notice to the utility and to the municipality ordering the
termination of the program in that municipality.

(a)
COUNCIL ON AFFORDABLE HOUSING

Substantive Rules: Rental Housing
Fair Share Credit

Proposed Amendment: N.J.A.C. 5:92-14.4

Authorized By: New Jersey Council on Affordable Housing,
James L. Logue, III, Chairman.

Authority: N.J.S.A. 52:27D-301 et seq.

Proposal Number: PRN 1989-84.

Submit comments by March 8, 1989 to:
Douglas V. Opalski, Executive Director
New Jersey Council on Affordable Housing
CN 813
Treaton, New Jersey 08625

The agency proposal follows:

Summary

N.J.A.C. 5:92-14.4 allows communities to receive a credit against their
fair share of one and a third units for every rental unit constructed and
occupied in the municipality. Municipalities that have deveioped rental
housing have requested and received waivers from this provision of
subchapter 14. Specifically, the Council has granted the one and a third
credit prior to construction and occupancy when the municipality has
given or obtained a firm commitment for the construction of low and
moderate income rental units.

Since the Councii has responded consistently to these waiver requests,
the Council has decided to propose an amendment to N.J.A.C.
5:92-14.4(d) that will eliminate the need to request these waivers.

Social Impact
The proposed amendment will have a positive social impact because
it clarifies existing Council policies, allowing municipalities to proceed
with rental planning without considering the need to obtain a waiver from
this credit provision.

Economic Impact
The proposed amendment will have a positive economic impact because
it clarifies through regulation existing Council policies, which will result
in municipalities no longer having to bear the administrative cost of
requesting waivers from the credit provision.

Regulatory Flexibility Statement
The proposed amendment will have no impact on small businesses, as
it relates to rental unit credit available to municipalities.

Full text of the proposal follows (additions indicated in boldface
thus).

5:92-14.4 Rental housing

(a)-(c) (No change.)

(d) All municipalities, including those not required to develop a
rental housing component, shall receive a one and a third unit credit,
for each rental unit constructed and occupied in their municipality,
until such time that the constructed rental housing units are in excess
of 20 percent of the municipal fair share calculated after crediting,
after adjustments and after indigenous need. The Council may grant
municipalities the one and a third unit credit when it determines that
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the municipality has provided or received a firm commitment for the
construction of low and moderate income rental units that includes a
construction timetable coinciding with the period of substantive
certification.

(e)-(Hh (No change.)

EDUCATION
(a)

STATE BOARD OF EDUCATION

Core Proficiencies

Reproposed Amendments: N.J.A.C. 6:8-1.1, 4.3, and
7.1;6:39

Reproposed New Rules: N.J.A.C. 6:39-1.3 and 1.6

Proposed New Rule: N.J.A.C. 6:39-1.7

Authorized by: Saul Cooperman, Commissioner, Department of
Education; Secretary, State Board of Education.

Authority: N.J.S.A. 18A:1-1, 4-15 as supplemented and amended
by N.J.S.A. 18A:7A-1 et seq.

Proposal Number: PRN 1989-79,

Submit comments by March 8, 1989 to:
Irene Nigro, Rules Analyst
NJ Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency reproposal follows:

Summary

Proposed amendments to these rules were published November 7, 1988
in the New Jersey Register at 20 N.J.R. 2619(a). The following proposal
supersedes the proposal at 20 N.J.R. 2619(a).

In the Fail of 1986, a Statewide Panel on High School Proficiencies
was convened. The specific charge to the panel was to study the issues
of proficiencies—how they should be developed and assessed and their
impact— and to report its recommendations to the Commissioner of the
Department of Education by December 1, 1987. The proposed amend-
ments to NJ.A.C. 6:8-1.1, 3, 7.1 and N.J.A.C. 6:39, which are a result
of the Commissioner of Education’s response to the recommendations
of the Statewide Panel on High School Proficiencies, are summarized as
follows:

N.J.A.C. 6:8-1.1 has been amended to include definitions for the words
“core course proficiencies”” and “curriculum’.

N.J.A.C. 6:8-4.3(a)3i has been amended to include county super-
intendent review to determine that proficiencies have been developed and
that methods for the assessment of these proficiencies have been im-
plemented for all courses that have been established to meet State and
local high schoo! graduation requirements.

NJ.A.C. 6:8-7.1(c)2i has been amended to require:

1. The Commissioner to establish and recommend for approval, to the
State Board of Education, uniform Statewide core course proficiencies
for those curriculum areas mandated by the State Board of Education
for high school graduation and for foreign languages.

2. That the core course proficiencies be developed and recommended
to the Commissioner for approval through a collaborative process which
shall include curriculum convocations; curriculum panels, composed of
outstanding educators and others; and local school district review.

3. District boards of education to establish core proficiencies for each
of the courses mandated by the State Board of Education, including the
Statewide core course proficiencies.

4. District boards of education to establish core proficiencies for all
courses which are taken to meet local graduation course and credit
requirements.

5. District boards of education to establish core proficiencies for all
courses other than those required for high school graduation in which
students are enrolled to meet local graduation course and credit require-
ments.

6. The Department of Education to assess core proficiencies, using
Statewide tests, in the four key curriculum areas (mathematics, science,
English, and social studies) mandated by the State Board of Education
for high school graduation.
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7. District boards of education to be responsible for the specific
methods and standards of mastery for Statewide core proficiencies
assessrment, as mandated by these rules.

8. The State Department of Education to assist school districts in
identifying and/or developing school district assessment techniques and
instruments through curriculum panels, prepared assessment material,
and regional training activities. The Department shall also identify those
school districts that have effective assessment programs which can serve
as models.

N.J.A.C. 6:39 has been reorganized and amended to include the
monitoring of core course proficiencies and the assessment of these profi-
ciencies in the Statewide process for monitoring of school districts.

Social Impact

The proposed amendments are expected to produce several benefits.
They will create equity in access to the fundamental knowledge critical
to achieving success in the mainstream of American life, and indicate the
effectiveness of schools and districts in helping students learn the core
proficiencies. The amendments will serve as a basis for assisting schools
whose students are not performing well in the core proficiencies. They
will further indicate to the public the competency of students Statewide
in the core proficiencies for the mathematics, science, English, and social
studies courses commonly taken by most students to meet the State Board
of Education high school curriculum graduation requirements.

Economic Impact
District boards of education are currently required to develop and
assess course proficiencies. Increased costs to local school districts would
vary and depend on the level of upgrading necessary. The proposed
development of the proficiencies and Statewide testing is projected to cost
the State approximately $1.3 million annually, once fully implemented.

Regulatory Flexibility Statement
The proposed amendments will have no reporting, recording, or com-
pliance requirements for small businesses. All requirements of the amend-
ments impact upon New Jersey public school districts.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus)).

6:8-1.1 Words and phrases defined

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Core course proficiencies” means the essential knowledge and skills,
as compared to the sum of all knowledge and skills, learned in a course.

“Curriculum” means planned learning opportunities in order for
students to achieve the intended outcomes of instruction (that is, all
knowledge, abilities, skills, attitudes, values, behaviors, and other at-
tributes intended for acquisition by learners).

6:8-4.3 Evaluation of elements and standards

(a) The following [ten] 10 essential elements and the prescribed
indicators of standards of acceptable performance shall be [evaluted]
evaluated by the monitoring term under the supervision of the county
superintendent of schools as specified in this section.

1. The annual educational planning element of the district shall
be rated acceptable upon demonstration of performance in three
indicators as follows:

i. (No change.)

it. Three or more written educational objectives which shall in-
clude standards of pupil achievement and action plans based upon
district needs shall be developed annually in consultation with teach-
ing staff members and the community under the direction of the chief
school administrator in accordance with requirements established by
the [commissioner] Commissioner.

(1)-(3) (No change.)

iii. A long-range plan containing a five-year written schedule and
procedure for evaluation and improvement of all curriculum and
educational services shall be developed and implemented.

2. The school and community relations elements of the district
shall be rated acceptable upon documentation of performance in five
indicators as follows:

CITE 21 N.J.R. 235)
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i. (No change.)

ii. The district board of education shall provide parents or guard-
ians as well as other district residents and teaching staff members
opportunities for discussion regarding State rules and local {school}
district procedures for implementation of district goals, objectives
and standards through one or more public meetings of the district
board of education. The initial meeting shall be held prior to Septem-
ber 30 of each year. The district board shall publish a special notice
10 days in advance of each meeting describing the purpose, listing
the items to be discussed and indicating the availability of material
relative to such items. The discussion at such meeting(s) shall include,
but not be limited to:

(1) (No change.)

(2) The result of:

(A) (No change.)

(B) The [statewide] Statewide and district testing programs includ-
ing analysis and interpretation of schools and district performance.

(C) No change.)

(3) The documents listed in (a)2ii (1) and (2) above shall be ac-
cessible to the public for inspection at such meetings and shall be
available upon request at the earliest possible time in accordance with
the provisions of the public records law, N.J.S.A. 47:1A-] et seq..

iii.-v. {(No change.)

3. The comprehensive curriculum and instruction element of the
district shall be rated acceptable upon documentation of performance
in seven indicators as follows:

i. The district board of education shall approve annually a cur-
riculum for all grades from pre-kindergarten through grade 12 for
all subjects including all State mandated programs and services.

(1)-(2) (No change.)

(3) In accordance with N.J.A.C. 6:8-7.1(c)2iii and 6:39-1.3(b), dis-
trict boards of education shall provide for:

(A) Development of course proficiencies, which shall include, but not
be limited to, those identified and established by the Department of
Education as core course proficiencies;

(B) Establishment of a standard of student mastery; and

(C) Annual assessment of all students in those proficiencies neces-
sary to meet all state and local high school graduation requirements.

ii.-vii. (No change.)

4.-7. (No change.)

8. The mandated basic skills test element of the district shall be
rated acceptable upon documentation of achievement in two in-
dicators as follows:

i. Seventy-five percent of the pupils in grade nine of each school
shall have passed the State-mandated High School Proficiency Test
pursuant to N.J.A.C. 6:39-1.2(a) and (b).

it. (No change.)

9. The equal educational opportunity and affirmative action ele-
ment of the district shall be rated acceptable by documentation of
performance of three indicators as follows:

i. (No change.)

ii., Annually, the district shall review progress toward the objec-
tives of the State-approved affirmative action plans for classroom and
employment practices of the district.

iii. (No change.)

10. (No change.)

6:8-7.1 Promotion, remediation, and graduation procedures

(a) District boards of education shall adopt policies and
procedures for:

1, Pupil promotion, related to district goals, objectives, and pupil
proficiency;

2. (No change.)

3. High school graduation requirements, pursuant to law and rule,
which are consistent with the achievement of State and district goals,
objectives, and pupil proficiency with particular reference to reading,
writing, and mathematics skills as specified in (b), (c), (d), and (e)
below:;

4. The exemption of handicapped pupils from the high school
graduation requirements, pursuant to NJ.A.C. 6:28-3.6 and 4.4,
6:39-[1.5]1.7, and (b)6 below:

(CITE 21 N.J.R. 236)
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5. Annual notification to pupils and parent(s) or guardian(s) of
the policies and procedures for pupil promotion, remediation, and
the high school graduation requirements:

6. Notification to each entering ninth grade pupil and his or her
parent(s) or guardian(s) of all State and local high school graduation
requirements. In addition, at the beginning of each course required
for graduation, each district board of education shall distribute a list
of proficiencies required for successful completion of that course to
all pupils and their parent(s) or guardian(s). These proficiencies lists
shall include, but not be limited to, the core course proficiencies ident-
ified by the Department of Education in (c)2iii below;

7. Notification to each pupil and parent(s) or guardian(s) at ap-
propriate times during the school year of the pupil’s progress in
meeting the promotion, course proficiencies and the high school
graduation requirements;

8.-10. (No change.)

(b) District boards of education shall adopt policies and
procedures for high school graduation of all pupils, pursuant to law
and rule, which shall include. but not be limited to, performing at
or above the State minimum levels of pupil proficiency on the
State-mandated High School Proficiency Test in reading, writing, and
mathematics skills.

1. Pupils who perform below State minimum levels of pupil profi-
ciency on one or more arcas of the State-mandated High School
Proficiency Test shall be provided with an individual comprehensive
assessment, as specified in N.J,A.C. 6:8-6.1. Based on the individual
comprehensive assessment, the pupil shall receive the necessary ser-
vices to remedy the identified deficiencies. Such services shall include,
but not be limited to, the development and impiementation of an
Individual Student Improvement Plan. This individual plan may be
carried out through the regular program or through an extended
school day, extended school week, or extended school year. Com-
prehensive pupil assessment and re-evaluation of the individual plans
shall take place at least once each year until all identified deficiencies
have been remediated.

2. Each [local school} district board of education shall develop
procedures for the development of Individual Student Improvement
Plans. These procedures shall include, but not be limited to, those
procedures set forth in N.J A.C. 6:8-6.2,

3. Pupils who perform below State levels of pupil proficiency on
one or more areas of the State-mandated High School Proficiency
Test shall be provided an opportunity to demonstrate mastery in each
academic year.

4. Pupils who perform below State minimum levels of pupil profi-
ciency on one or more areas of the State-mandated High School
Proficiency Test and have satisfied all other State and local gradu-
ation requirements shall be provided an additional evaluation during
the twelfth year which is based on the Individual Student Improve-
ment Plan required under {paragraph] (b)! above. This evaluation,
the Special Review Assessment, may include, but is not limited to:

i.-iii. (No change.)

iv. Practical demonstrations of specific skill mastery which occur
either in or outside of school, but which are not part of regular course
work;

v.-vii. (No change.)

viii. Visual, auditory, and/or medical data, as appropriate;

ix. (No change.)

x. Examination of pupil proficiencies in other areas[:].

5. The findings of the evaluation required in (b)4 above shall be
recorded on a Special Review Assessment Student Profile Form
developed by the Department of Education. An independent evalu-
ation of these data must be made by a local district review panel
comprised of at least three teaching staff members not currently
instructing the pupil. On the basis of the evidence listed in (b)4 above
the recommendations of the review panel, the building principal and
the chief school administrator may certify satisfactory attainment of
the State minimum levels of pupil proficiency in reading, writing,
and/or mathematics. Whether or not such certification occurs, the
district must retain the Student Profile Form, including all attach-
ments, for one year after the pupil’s class graduates. If such certifica-
tion occurs, the Special Review Assessment Student Profile Form
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must be forwarded to the county superintendent of schools by March
1 of the regularly scheduled graduation year. Based upon the
documentation provided by the local district, the county super-
intendent of schools must certify whether or not the State minimum
levels of proficiency have been achieved and notify, in writing, the
chief school administrator of this decision.

6. An educationally handicapped pupil must meet all State and
local high school graduation requirements in order to receive a
State-endorsed high school diploma, [unless exempted in his or her
Individualized Education Program and with the written approval of
the chief school administrator. An exemption from the High School
Proficiency Test shall be granted if a pupil would be adversely af-
fected by taking the test. An exemption from the High School Profi-
ciency Test shall be granted if the pupil’s Individualized Education
Program does not include the proficiencies measured by the test:}
pursuant te the provisions established under N.J.A.C. 6:28.

i. A handicapped pupil who has not been exempted from the
proficiencies or has performed below the State minimum levels of
pupil proficiency on one or more areas of the [state] State-mandated
High School Proficiency Test shall participate in the Special Review
Assessment.

7. Any out-of-schocl youth or adult age 18 or older who has
otherwise met all State and local graduation requirements, but has
failed to pass the State-mandated High School Proficiency Test, may
return at times which have been scheduled and publicly announced
by the district for the purpose of taking the necessary test. Upon
certification of passing the test, a State-endorsed diploma will be
granted by the high school of record.

(¢) Minimum high school graduation requirements include the
following:

1. District boards of education providing high school diplomas,
in cooperation with any sending district(s), shall adopt policies and
procedures for defining minimum high school curriculum require-
ments and iocally determined proficiencies, including the Statewide
core course proficiencies therein, pursuant to law and rule, which shall
include, but not be limited to:

i. Requiring the successful completion of a program of study in
grades nine through 12, effective with the September, 1987 grade nine
class, which shall include, but not be limited to:

(1) (No change.)

(2) Two credit years of mathematics, effective through August,
1990; three credit years of mathematics, effective with the September,
1990 grade nine class:

(3) Two credit years of social studies/United States history, as
required by NJ.S.A. 18A:35-1 through August 1988, and one ad-
ditional credit year of world history/cultures, effective with the Sep-
tember, 1988 grade nine class:

(4) One credit year of natural or physical science through August,
[989; two credit years of natural or physical science, effective with
the September, 1989 grade nine class;

(5) One credit year of physical education, health and safety for
each year of enrollment, as required by N.J.S.A. [8A:35-7[.];

(6) (No change.)

(7) One-half credit year of career education. This requirement may
be satisfied through the alternative methods of infusion into existing
courses, course equivalents, or a career education course. For credit
to be awarded, career education shall be offered as a course, as
specified in (c)lii below or in (d) below.

ii. Pupils may meet the curriculum requirements set forth in (c)li
above through demonstration of mastery of [the locally determined]
Statewide core and locally determined course proficiencies in each of
the above curriculum areas or through program completion
procedures noted in (d) below. This determination shall be made by
the district board of education.

2. Pupil proficiencies in (¢) 1 above shall be developed as follows:

[i. The Commissioner of Education shall provide guidelines to
district boards of education for the development of local proficiencies
for each curriculum area.}

i. The Commissioner shall recommend to the State Board of Educa-
tion uniform Statewide core course proficiencies for those curriculum
areas mandated by the State Board for high school graduation and for
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foreign languages. Upon the receipt of the Commissioner’s recommen-
dation, the State Board of Education shall review and approve by
resolution the core course proficiencies. The core course proficiencies
shall be developed and recommended to the Commissioner through a
collaborative praocess which shall include:

(1) Curriculum convocations,

(2) Curriculum panels, composed of outstanding educators and
others; and

(3) Local school district review,

ii. Core course proficiencies shall be developed within the following
timelines for the respective curriculum areas:

(1) Mathematics, beginning August 1, 1989 and concluding October
1, 1990;

(2) Natural or physical science, beginning August 1, 1989 and con-
cluding October 1, 1990;

(3) English, beginning August 1, 1990 and concluding October 1,
1991;

(4) Social studies, beginning August 1, 1990 and concluding October
1, 1991;

(5) Foreign languages, beginning August 1, 1991 and concluding
October 1, 1992;

(6) Fine, practical and/or performing arts, beginning August 1, 1992
and concluding October 1, 1993;

(7) Career education, beginning August 1, 1992 and concluding Oc-
tober 1, 1993; and

(8) Health, safety and physical education, beginning August 1, 1993
and concluding October 1, 1994.

iii. For each of those courses mandated by the State Board of Educa-
tion, local school districts shall establish course proficiencies, including,
but not limited to, the Statewide core proficiencies in the following
curriculum areas:

(1) Mathematics by September 1, 1991;

(2) Natural or physical science by September 1, 1991;

(3) English by September 1, 1992;

(4) Social studies by September 1, 1992;

(5) Foreign languages by September 1, 1993;

(6) Fine, practical, and/or performing arts by September 1, 1994;

(7) Career education by September 1, 1994; and

(8) Health, safety and physical education by September 1, 1995.

[ii.] iv. District boards of education shall establish [proficiency
requirements in] course proficiences for each course in all curriculum
areas. Upon approval of these proficiencies by the district board of
education, [demonstration of] all students shall demonstrate mastery
[will be required] through specified methods and instruments of
assessment in all courses as a condition of graduation.

v. The Statewide core course proficiencies in the content areas set
forth in (c)2ii above shall be reviewed by panels of outstanding local
educators convened by the Commissioner every five years following their
establishment. Based upon the recommendations of the panel, the Com-
missioner shall consider the revision of the core course proficiencies.

(d) Subject to approval of the State Board of Education:

[. Each district board of education shall establish graduation re-
quirements on the basis of either course credits, program comple-
tion, or a combination of course credits and program completion.

i. Course credit requirements shall be established as follows:

(1) Each four-year high school shall establish a minimum number
of not less than 92 credits to be required for graduation, effective
with the September, 1987 grade nine class; not less than 110 cred-
its, effective with the September, 1988 grade nine class.

(2) Each three-year high school shall establish a minimum number
of not less than 69 credits to be completed in grades 10 to 12 inclusive,
effective with the September, [987 grade [ten] 10 class; not less than
82.5 credits, effective with the September, 1987 grade [ten] 10 class.

(3) (No change.)

(4) Credit toward graduation shall be awarded by the following
method:

(A) (No change.)

(B) Credit may be assigned by each district board of education
for curricular activities, as defined in N.J.A.C. 6:27-1.13.

ii. Credit year requirements set forth in (¢) above may be met in
whole or in part through program completion as follows:
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(1)-(3) (No change.)

(4) Group programs based on specific instructional objectives shail
be approved in the same manner as other approved courses. Individ-
ual programs shall be on file in the local district and subject to review
by the [commissioner] Commissioner or his or her designee.

3. (No change.)

(e) Successful completion of the requirements set forth in (b), (c),
and (d) above and any local requirements shall be required as con-
ditions for awarding a State-endorsed diploma, except as provided
for seniors entering military or naval service, pursuant to N.J.S.A.
18A:36-17, and handicapped pupils exempted from the requirements.
No district board of education may issue a high school diploma
without State endorsement.

(f) Review and reporting [rules] requirements include the follow-
ing:

l.-2. (No change.)

3. District boards of education shall submit their graduation re-
quirements on forms provided by the [State] Department of Educa-
tion to the [commissioner] Commissioner or his or her designee.
District boards of education shall update this filed copy as their
graduation policies are revised:

4. The Commissioner [of Education] or his or her designee shall
review and approve the district board of education policies and
procedures for pupil promotion, remediation, and high school gradu-
ation requirements;

5. The Commissioner [of Education] or his or her designee shall
monitor the implementation of the promotion, remediation, and high
school graduation policies and procedures: and

6. From time to time, but at least once every five years, the State
Board of Education and district boards of education shall review and
update their promotion and graduation requirement policies, as a
result of the State and local goal review processes noted in N.J.S.A.
18A:7A-8 and N.J A.C. 6:8-2.3 and 6:8-4.3(u)li.

6:39-1.1 Authority of the Commissioner

(a) (No change.)

(b) All such means, tests, if determined to be appropriate by the
[commissioner] Commissioner, and examinations to be administered
pursuant to this [rule] section shall be conducted by and in all operat-
ing school districts in New Jersey and shall meet the State criteria.

(c) School districts shall conduct such means, tests, and examin-
ations in the manner and at the times prescribed by the [com-
missioner] Commissioner.

(d) School districts shall report to the Department of Education
the results of such means, tests, and examinations in the manner and
at the time prescribed by the [commissioner] Commissioner.

6:39-1.2 [Levels of pupil proficiency] Basic skills proficiency in
reading, writing and mathematics (HSPT)

(a) The State Board of Education, after consultation with the [com-
missioner] Commissioner shall establish uniform Statewide levels of
pupil proficiency in reading, writing and mathematics skills on the
Statewide assessment instruments pursuant to N.J.S.A. 18A:7A-6.

(b) In the event that certain grades are not administered the
[statewide] Statewide assessment instruments, the Department of
Education shall establish, for those grades, equivalent standards of
pupil proficiency on tests which measure performance in reading,
writing and mathematics skills and meet State criteria.

(c¢) All pupils performing below the established levels of pupil
proficiency in reading, writing and mathematics skills, as determined
by [under N.J.A.C. 6:39-1.2](a) and (b) above, shall be provided
appropriate instructional services according to the district’s basic
skills improvement plan, pursuant to N.J.S.A. I8A:7A-6.

l. A waiver of this requirement may be granted if the program
of needs assessment conducted pursuant to N.JA.C. 6:8-7.1(b)4
clearly demonstrates such enrollment is unnecessary or if enrollment
of a pupil above the levels of pupil proficiency as established in (a)
and (b) above is necessary.
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6:39-1.3 Core course proficiencies assessment

(2) The Department of Education shall assess the core course profi-
ciencies established in N.J.A.C. 6:8-7.1(c)2ii. The assessment shall
occur using Statewide tests in the following areas and according to the
schedule of administration specified below:

1. Mathematics courses, with tests to be administered in 1992 and
reoccur once every four years thereafter;

2. Science courses, with tests to be administered in 1993 and reoccur
once every four years thereafter;

3. English courses, with tests to be administered in 1994 and reoccur
once every four years thereafter; and

4. Social studies courses, with tests to be administered in 1995 and
reoccur once every four years thereafter.

(b} The specific methods and standards for annually assessing stu-
dent mastery of course proficiencies, as mandated by N.J.A.C.
6:8-7.1(c), shall be the responsibility of each local school district.

(¢) The Department of Education shall assist school districts in
identifying and/or developing school district assessment techniques and
instruments through curriculum panels, prepared assessment material,
and regional training activities. The Department shall also identify
those school districts tha¢ have effective assessment programs which can
serve as models.

{d) The Statewide tests will be reviewed as part of the process re-
quired in N.J.A.C. 6:8-7.1(c).

{e} An educationally handicapped pupil must meet all State and local
high school graduation requirements in order to receive a State-en-
dorsed high school diploma pursuant to the provisions established under
N.J.A.C. 6:28.

6:39-[1.3]1.4 Dissemination of information

(a) Dissemination of information procedures relative to basic skills
proficiency in reading, writing, and mathematics as measured by the
High School Proficiency Test (HSPT) shall be as follows:

[(a)] 1. Notwithstanding the provisions of N.J.A.C. 6:3-2, individ-
ual pupil data shall be released only to a pupil, his or her parent
or legal guardian, and school personnel and school officials deemed
appropriate by the {[commissioner] Commissioner.

[(b)} 2. The [State] Department of Education shall produce and
distribute to chief school administrators as uninterpreted reports for
tests developed by the Department[:], rosters of pupil performance
and other reports as deemed appropriate by the [commissioner] Com-
ntissioner.

3. Rosters of pupil performance for tests developed by the Depart-
ment of Education shall be distributed to chief school administrators,
as indicated in (a)2 above, in such a manner as to provide a 30-day
interpretation period prior to reporting to the district board of education
and to the public. Following this 30-day period, the Commissioner shall
make available to the public reports about each district which at a
minimum shall list the number of pupils tested and percentage of pupils
at or above the established levels of pupil proficiency:

i. By grade and by test for tests developed by the Department; and

ii. By grade, for certain other tests administered by each distriet,
as deemed appropriate by the Commissioner.

[(e)] 4. The [State] Department of Education shall provide an
interpreted State report to the State Board [and the Commissioner]
of Education.

5. At the time the Commissioner makes available to the public the
information stated in (a)3 above, all districts shall make available to
the public the number of pupils tested and the percentage of pupils at
or above the established levels of pupil proficiency for each school and
for the district, by grade and by test.

[(d)] 6. Summary reports for the class(es), school(s), and district
shall be distributed to chief school administrators, as indicated in
[(b)] (a)2 above, in such a manner as to provide a 45-day period from
receipt of all reports for the analysis of data. During this period, such
material shall not be available for public distribution.

[(e}] 7. Upon completion of the analysis, as indicated in [(d)] (a)
6 above, but in no case later than the 45-day period established by
the {commissioner] Commissioner, and upon approval by the district
board of education, summary reports for class(es), school(s), and
district shall be made available to the public.

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989

(CITE2INJR 29 NEW JERSEY REGISTER, MONDAY. FEURUARY 61980



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

[(©)] 8. Individual pupil reports for tests developed by the Depart-
ment of Education shall be returned to districts in duplicate for ail
pupils tested. One copy of the report shall be maintained with the
pupil’s permanent records, and one copy shall be made available to
the pupill,] and his or her parent or legal guardian in a timely fashion.

{(g) Rosters of pupil performance for tests developed by the De-
partment shall be distributed to chief school administrators as in-
dicated in (b) above in such a manner as to provide a 30-day inter-
pretation period prior to reporting to the district board of education
and the public. Following this 30-day period, the commissioner shall
make available to the public reports about each district which at a
minimum shall list the number of pupils tested and percent of pupils
at or above the established levels of pupil proficiency, by grade and
by test for tests developed by the Department and for certain other
grades as deemed appropriate by the commissioner on tests adminis-
tered by each district.

(h) At the time the commissioner makes available to the public
the information stated in (g) above, all districts shall make available
to the public the number of pupils tested and the percent of pupils
at or above the established levels of pupil proficiency for each school
and the district, by grade and by test.]

[(i)] 9. The [commissioner] Commissioner may make exceptions 1o
the above {rules] paragraphs, such as those required by the provisions
of the Public School Education Act of 1975 [(], N.J.S.A. 18A:7A-1
et seq.[)], as well as special reports requested by [local] school dis-
tricts.

(b) Dissemination of information procedures relative to the State-
wide tests of the core course proficiencies identified in N.J.A.C.
6:39-1.3 (a) shall be as follows:

1. Notwithstanding the provisions of N.J.A.C. 6:3-2, individual pupil
data shall be released to the pupil, his or her parent(s) or legal guardian,
and school personnel and school officials deemed appropriate by the
Commissioner.

2. For those tests developed by the Department of Education, the
Department shall provide the chief school administrators with reports
of test results. Such reports may include rosters of pupil performance
and other reports as deemed appropriate by the Commissioner.

3. The Statewide core course tests results shall be returned to the
school district by September 1. The Commissioner shall make a public
report of the test results by November 1. The report shall include
Statewide, school district, and school data.

4. The Department of Education shall provide an interpreted State
report to the State Board of Education.

5. All analyses, reports, and assessment compilations for course
proficiencies which do not contain personal and identifiable education
information shall be considered a public record and shall be made
available to the general public upon request.

6. The Commissioner may make exceptions to the above rules, such
as those rquired by the provisions of the Public School Education Act
of 1975, N.J.S.A. 18A:7A-1 et seq., as well as special reports requested
by school districts.

6:39-[1.4]1.5 Interpretation of data

(a) The [State] Department of Education will provide technical
assistance in the development of essential interpretative material by
local districts.

(b) The [State] Department of Education may provide inter-
pretations for local, county and State use.

(¢) (No change.)

6:39-1.6 Recognition of excellence

District boards of education shall be encouraged to develop programs
which give recognition to students who achieve academic excellence in
the course proficiencies.

6:39-(1.5]1.7 Exclusion of pupils

[(4a) Any pupil who has been classified as handicapped, pursuant
to N.J.S.A. 18A:46-1 et seq., shall participate in the testing program
unless specific exemption from participating in this program is
provided within that pupil’s Individualized Education Program
(N.J.A.C. 6:28). A handicapped pupil shall be exempted if:

Interested Persons see Inside Front Cover
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1. The pupil would be adversely affected by taking the test; or

2. The pupil’s Individualized Education Program does not include
the proficiencies measured by the High School Proficiency tests.]

An educationally handicapped pupil shall be exempted from the High
School Proficiency Test and core course proficiencies tests pursuant
to the provisions established under N.J.A.C. 6:28.

(a)
STATE BOARD OF EDUCATION

Special Education

Proposed Readoption with Amendments: N.J.A.C.
6:28

Authorized By: Saul Cooperman, Commissioner, Department of
Education; Secretary, State Board of Education.

Authority: N.J.S A. 18A:4-15, 1BA:7TA-1 et seq.. 18A:7B-1 et seq.,
18A:7C-1 etseq., I18A:40-4, 18A:46-1 et seq., 18A:46A et seq.,
18A:48-8,39:1-1, U.S.P.L. 93-112, Sec. 504, 94-142 and 99-457.

Proposal Number: PRN [989-69,

Submit comments by March 8, 1989 to:
Irene Nigro, Rules Analyst
N.J. Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency proposal follows:

Summary
Pursuant to Executive Order No.66 (1978), N.J.A.C. 6:28, Special
Education, is due to expire on June |, 1989. Therefore, the Department
of Education is proposing readoption of these rules with amendments,
The proposed changes are necessary to clarify certain rules to comply
with Federal regulations and to ensure a match between Department
procedures and regulatory language.
A review of the subchapters follows.

N.J.A.C. 6:28-1 General Provisions

This subchapter includes the general requirements which apply to all
publicly funded programs for educationally handicapped pupils. Also
described are both the process and content for special education plans
to be submitted by every public and private provider of special education
to the Department of Education. Definitions are provided in this
subchapter in order to allow readers to understand the text. New defi-
nitions are proposed to clarify the following words and terms: adult pupil,
approved private school for the handicapped, consent and “age three".
New rules are proposed to clarify the Federal requirements for local
district board of education policies and procedures.

New language clarifies that the standard of service that a child in New
Jersey is ensured is a free, appropriate public education; the same stan-
dard guaranteed by The Education for All Handicapped Children Act
(20 U.58.C. 1400 ¢t seq.). This clarification is necessary due to the decision
in Board of Education of Fast Windsor Regional School District v.
Diamond, 808 F.2d 987 (3rd Cir. 1986) in which the Federal appeals court
stated that the New Jersey standard was higher than that required under
The Education for All Handicapped Children Act. This also makes it
clear that where New Jersey requires the provision of services for pupils
for whom services are not mandated under the Federa) Act, the standards
for provision of services is still defined as the provision of a free, ap-
propriate public education under Federal law. The proposed rules clarify
that the standard under both New Jersey law and The Education for All
Handicapped Children Act are the same.

NJ.A.C. 6:28-2 Procedural Safeguards

This subchapter describes all of the rights and protections available
to parents and school districts to assure the provision of appropriate
services and programs to educationally handicapped pupils.

This subchapter contains all of the procedural safeguards including
proper management of disciplinary action involving handicapped pupils,
parental notice, consent and participation, native language requirements,
protection in evaluation procedures, pupil records and due process hear-
ings. New rules provide that mediation will be conducted by local dis-
tricts. the county office of education and the Department of Education.
Due process procedures have been redesigned to emphasize the voluntary
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nature of mediation and the provision of timely due process hearings.
A 1988 United States Supreme Court decision (Honig v. Doe) regarding
discipline has been complied with in the proposed amendments by setting
a maximum number of days an educationally handicapped pupil may be
suspended for behavior which is the result of his or her educational
handicap or an inappropriate educational program.

The rights of adult pupils have been clarified with proposed rules which
state when notice, consent and participation shall occur. The section
addressing pupil records is revised to eliminate repetition with N.J.A.C.
6:3-2 N.J.A.C. 6:28-2.10 has been added to group all of the Federal
requirements regarding least restrictive environment.

NJA.C. 6:28-3 Services

This subchapter addresses all requirements regarding the composition
and responsibilities of the child study team: the identification, evaluation,
determination of eligibility, development of individualized education pro-
grams (IEPs) and provision of related services for educationally handi-
capped pupils. New rules are proposed to simplify IEPs, clarify reevalua-
tion requirements and to include consideration for transition planning
for educationally handicapped pupils exiting their educational program,
N.J.A.C. 6:28-4 Programs

This subchapter describes the requirements for placement of pupils and
provision of varieties of instructional programs. Proposed rules clarify
the delivery of instruction in resource rooms. N.J.A.C. 6:28-4.2 has been
reorganized without substantive change to improve its readability. New
rules for class size in vocational programs and the provision of programs
in vocational rehabilitation facilities are proposed. Also added to the rules
are changes to home instruction programs for pupils confined to medical

institutions. Rules for exceptions to program placement are revised to
comply with Federal regulations.

N.J.AC. 6:28-5 Approved Clinics and Agencies
General requirements for the establishment and ongoing approval of
clinics and agencies eligible to provide services to the public schools are

included in this subchapter. No substantive changes have been proposed
to this subchapter.

N.J.A.C. 6:28-6 Services for Nonpublic School Pupils

This subchapter contains the rules for provision of services for non-
public school pupils pursuant to P.L. 1977 c¢. 192 and ¢. 193. NJ.A.C.
6:28-6.2 has been moved to the definition section of subchapter 1. No
substantive changes have been proposed to this subchapter.

N.J.A.C. 6:28-7 Programs by Educational Services Commissions,
Jointure Commissions, Regional Day Schools, County
Special Services School Districts, the Marie H.
Katzenbach School for the Deaf, Private Schools for
the Handicapped and Public College-Operated
Programs for the Handicapped
This subchapter describes the general requirements, approval
procedures and provisions for providing programs in the listed settings.
Major changes to this subchapter for approved private schools for the
handicapped include the addition of requirements for residential and out-
of-State programs, annual approval procedures and monitoring and cor-
rective action. Approval of public college-operated programs has been
moved from subchapter 8 to this subchapter to ensure consistency in the
monitoring of these programs.

N.J.A.C. 6:28-8 Programs Operated by the Departments of Corrections
and Human Services
This subchapter has been substantially revised to conform to current

Department approval and monitoring policies and procedures for State-
operated facilities.

N.J.A.C. 6:28-9 Monitoring, Corrective Action and Complaint
Investigation
This subchapter covers the procedures that will be used by the Depart-
ment of Education to investigate substantiated complaints regarding
special education programs and services, to monitor these programs and
services, and to initiate corrective action. Complaint investigation
procedures have been revised to correctly reflect the department's process.

N.JLA.C. 6:28-10 Early Intervention Programs

This subchapter describes the general requirements for funding early
intervention programs for handicapped children from birth through age
three, [t has been simplified to correctly reflect the Department of Educa-
tion’s funding requirements and to comply with P.L. 99-457.

(CITE 21 N.J.R. 240)

in boldface thus; deletions indicated in brackets [thus]).

SUBCHAPTER 1.
6:28-1.1
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N.J.A.C. 6:28-11 Pilot Rules and Regulations
This subchapter was adopted in 1987 and applies only to 10 selected
pilot projects in the State of New Jersey. Minor changes to these rules

are proposed only to ensure consistency with the language in other
subchapters.

Social Impact

The proposed amendments are designed to continue the quality of
services to special education pupils. Similar rules have existed in New
Jersey since the 1960s. The quality and quantity of special education
programs and the number of handicapped children served since the 1960s
has dramatically increased due to the public support of special education.
Public advocacy groups were largely responsible for effecting legislation
for the handicapped. There is large scale support for programs from a
variety of sources including legislators and parents who are accustomed
to the Jevel of services being offered today and want to maintain and
improve quality programs.

Using the Federal count of December | each year, the growth in the

number of handicapped pupils from 1983, the year prior to the adoption
of the existing rules, to 1987 is as follows:

1983
159,506

1987
167,326
Economic Impact
The amended rules will not have a significant economic impact that
would increase State or local expenditures. A schedule of State categorical
aid for educating handicapped pupils from 1983 to 1987 is listed below.

Fiscal Year State Aid Appropriated

1983 $165,772,000
1984 $191,674,000
1985 $206,076,000
1986 $228,326,000
1987

$250,684,000

Regulatory Flexibility Statement

The rules proposed for readoption, with amendments, will have no
reporting, recording or compliance requirements for small business except
for private schools for the handicapped and clinics and agencies. The rules
change existing reporting, recording or compliance requirements for pri-
vate schools or clinics and agencies, only in that they arc reflective of
what is now required in Division of Special Education approval process
procedures.

As the result of public testimony received from the Association of
Schools and Agencies for the Handicapped. several reporting, recording
and compliance requirements were reduced or deleted. In NJ.A.C.
6:28-7.2(a), the requirement that a six month prior notification to estab-
lish or change a program was deleted. This will provide private schools
with more time to submit an application. In N.J.A.C. 6:28-7.5(d), the
requirement was reduced from reporting all program changes to the
Department of Education to only reporting when ceasing operation. This
will reduce the reporting requirements to allow more flexibility in pro-
gram development.

To assure consistency in the monitoring of approved private schools
with procedures for local districts, a change was made to reduce monitor-
ing to once every five years rather than the current three year cycle. This
wifl make compliance activities less frequent.

Proposed amendments for approved private schools were developed to
parallel public school requirements. This is necessary since the educa-
tionally handicapped pupils placed in these programs are public school
pupils and the responsibility of the districts. These programs are funded
by public tax dollars.

Reporting, recording and compliance requirements are consistent with

public school requirements and are not more burdensome on approved
private schools for the handicapped.

Full text of the proposal amendments follows (additions indicated

CHAPTER 28
SPECIAL EDUCATION

GENERAL PROVISIONS

General requirements
(a) (INo change.)
(b) The purpose of [these rules] this chapter is to:
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[. Ensure that all educationally handicapped pupils, as defined
herein, have available to them a free, appropriate public education
[which includes special education and/or related services:] as that
standard is set under the Education for All Handicapped Children Act
(20 U.S.C. 1400 et seq.);

2. Ensure the provision of special education and/or related services;

[2.]3. Ensure that the rights of educationally handicapped pupils
and their parents are protected;

[3.]4. Assist public and private agencies providing educational ser-
vices to educationally handicapped pupils; and

[4.]5. Ensure the evaluation of the effectiveness of the education
[for] of these pupils.

(¢) The rules in this chapter shall apply to all public and private
agencies providing publicly funded educational programs and ser-
vices to educationally handicapped pupils.

1. Programs and services shall be provided to pupils {between]
ages three [and] through 21.

2. Programs and services may be provided by a district board of
education at their option to pupils below the age of three and above
the age of 21I.

3. Each district board of education [also] shall provide infor-
mation regarding services available through other State, county and
local agencies to parents of handicapped children below the age of
three.

(d) Each district board of education is responsible for providing
a system of free, appropriate special education and/or related services
to its elementary and secondary school pupils which shall:

1. Be provided at public expense, under public supervision[,] and
with no charge to the pareni(s);

[2. Include preschool, elementary school and/or secondary school
programs:]

[3.]2. Be administered, supervised and provided by appropriately
certified professional staff members;

[4.]3. Be located in State approved facilities that are accessible to
the handicapped: and

[5.]4. Meet all requirements of this chapter.

(e) Each district board of education is responsible for providing a
system of free, appropriate special education and related services to its
preschool pupils which shall:

1. Be provided at public expense, under public supervision and with
no charge to the parent(s);

2. Be administered, supervised and provided by appropriately
certified professional staff members;

3. Be located in facilities which are approved by the State according
to N.J.A.C. 6:22-1 and accessible to the handicapped; and

4. Meet all requirements of this chapter.

[(&))(f) Each district board of education, independently or through
joint agreements, shall employ child study teams, speech correc-
tionists or speech-language specialists and other school personnel in
numbers sufficient to cnsure provision of required programs and
services pursuant to this chapter.

[(N](g) When a district board of education provides its educational
programs through another New Jersey public school district, re-
sponsibility for the requirements of this chapter shall be according
to the following:

I. In a [formal] sending-receiving relationship, when all the
pupils of at least one grade of a district board of education attend
school(s) operated by [an]other district boards of education, the
receiving [school] district board of education shall be responsible for
determining the pupil’s eligibility and developing and implementing the
individualized education program.

2. [In sending-receiving relationships, when less than all the pupils
of a district board of education attend] When individual pupils are
placed in a schoolfs] operated by another district board of education,
a contractual agreement shall be made between district boards of
education which specifies responsibility for providing instruction,
related services and child study team services to educationally handi-
capped pupils.

[(g))(h) Each district board of education shall ensure that special
classes, separate schooling or other removal of educationally handi-
capped pupils from the regular educational environment occurs only

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989

Interested Persons see Inside Front Cover

EDUCATION

when the nature or severity of the handicap is such that education
in regular classes with the use of supplementary aids and services
cannot be achieved satisfactorily.

(i) All educationally handicapped pupils shall be placed in facilities
or programs which have been approved by the Department of Education
according to N.J.S.A. 18A:46-14 and 15.

(j) Each district board of education shall ensure that placement of
educationally handicapped pupils is based on their individualized educa-
tion programs,

(k) Each district board of education shall ensure that the hearing
aids worn by deaf and/or hard of hearing children in school are function-
ing properly.

[(h) All public and private agencies which provide educational
programs and services o handicapped pupils shall establish written
policies regarding the compilation, maintenance, access to and con-
fidentiality of pupil records according to N.J.A.C. 6:3-2.]

[(O]dy All special education programs and [related] services
provided under this chapter shall be subject to review and approval
by the Department of Education.

[(G)](m) All public and private agencies which provide educational
programs and services to educationally handicapped pupils shall
maintain documentation [of] demonstrating compliance with this
chapter.

(n) Each district board of education shall provide mandated pupil
records according to N.J.A.C. 6:3-2 to programs operated by the De-
partments of Human Services or Corrections when a pupil is placed
in a State facility. The parent or adult pupil shall receive notice of
release of these records to the facility. Permitted records according to
N.J.A.C. 6:3-2 may be released only with consent.

6:28-1.2 Plans for special education

(a) Each district board of education, jointure commission, county
special services school district, educational services commission, ap-
proved private school and State-operated program for the educa-
tionally handicapped shall develop a written plan for special educa-
tion. The plan shall [be in] conform[ance] with the State plan for
the educationally handicapped. Plans for special education shall be
submitted for approval to the Department of Education through its
county offices as set forth in this section {for a period not to exceed
three years.] in three parts.

(b) The development of the plan for special education shall
[include] provide reasonable opportunities for the participation of pro-
fessional staff [serving the district], parents, community members,
[and] handicapped individuals and groups representing the handi-
capped population. [The] Parts one and three of the written plan shall
be presented at a public meeting prior to approval by the district
bouard of education or governing board. Copies of the plan shall be
made available upon request.

(c) If there are any changes to parts one or three of the plan they
shall be prepared in accordance with the requirements of this section.

[(©))(d) [The] Part one of the plan shall be submitted for a period
not to exceed three years and shall include:

[1. The special education needs, goals, objectives and plan of ac-
tion of the district;

2. A tabulation of the numbers of educationally handicapped
puptis according to their classifications and types of programs served
in public school programs, in State facilities and through programs
and services for nonpublic school pupils;

3. A tabulation of the professional staff employed to identify,
evaluate, determine eligibility, develop individualized education pro-
grams, provide related services and instruct educationally handi-
capped pupils and the full-time equivalence of their assignments:

4. A description of the procedure used to identify, screen and refer
potentially handicapped pupils (see NJ.A.C. 6:28-3.2, 3.3);

5. A description of the process by which the district provides the
full range of special education programs and services (see N.J.A.C.
6:28-3.1 through 4.4);

6. An assurance that an appropriate individualized education pro-
gram is being implemented for each educationally handicapped pupil
(see N.J.A.C. 6:28-4.1):

7. The criteria and process used to evaluate the district special
education programs and services (see N.J.A.C. 6:28-4.1);
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8. The administrative review process used by the district to settle
parental disputes (see N.J.A.C. 6:28-2.6);

9. A district-wide comprehensive system of personnel development
which includes:

i. A needs assessment procedure;

ii. The annually established plans to meet these needs;

iii. The personnel development completed during the past year;
and

iv. The description of the procedures used to evaluate training.

10. An assurance that pupil records are maintained according to
NJ.A.C. 6:3-2;

11. An assurance that the plan has been prepared according to the
paragraphs above.]

1. A description of the needs assessment procedures used to de-
termine special education and related services program needs;

2. A list of the identified needs;

3. The goals and objectives selected to address the identified needs;

4, The activities planned to attain those goals and objectives; and

5. The procedures to be used to evaluate the operation and effective-
ness of these activities.

(e) Part two of the plan shall be submitted annually and shall include:

1. A report of the numbers of educationally handicapped pupils ac-
cording to their classification, age, racial-ethnic background, sex,
placement and related services;

2. A report of the staff employed to identify, evaluate, determine
eligibility, develop individualized education programs, provide related
services and/or instruction to educationally handicapped pupils and the
full-time equivalence of their assignments;

3. A report of the projected staff needed in the following school year;
and

4. Assurances that the district board of education:

i. Complies with N.J.A.C. 6:28;

ii. Develops and adopts written policies and procedures according to
N.J.A.C. 6:28-1.4;

iii. Implements the plan;

iv. Prepares the plan according to the requirements of this
subchapter; and

v. Implements effective procedures for acquiring and disseminating
to teachers and administrators participating in each program, signifi-
cant information from educational research, demonstrations, and simi-
lar projects and adopting, when appropriate, sound educational prac-
tices developed through these projects.

(f) Part three of the plan, a district-wide comprehensive system of
personnel development, shall be submitted every three years with the
exception of (f) 1 below which shall be submitted annually and shall
include:

1. A description of the personnel development completed during the
previous year;

2. A description of the procedures used to determine personnel de-
velopment needs, as well as the resuits of the procedures;

3. A description of the activities established to meet the identified
needs; and

4. A description of the methods and procedures used to evaluate the
operation and effectiveness of the personnel development activities.

[(d) Annually the district board of education shall submit as-
surances that paragraphs 1, 4, 5, 6, 7, 8, 9, 10 and 1! of {c) above
continue to be applicable. If modifications have been made to any
of those paragraphs, the district shall submit the new material and
the annual assurance for these changes to the Department of Educa-
tion through its county office.

(e) Annually the district board of education shall update and sub-
mit (c)2, (c)3, and ()9 ii., iii. above to the Department of Education
through its county office.]

[(Hl(g) Upon request, additional reports shall be [made available)
submitted to the Department of Education including, but not limited
to, the numbers of educationally handicapped pupils exiting education,
referred, classified, evaluated and receiving home instruction.

6:28-1.3 Definitions
[The following w]Words and terms, unless otherwise stated in these
definitions, when used in this chapter, shall [have the following mean-
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ings unless the context clearly indicates otherwise.] be defined in the
same manner as those words and terms used in the Education for All
Handicapped Children Act.

“Adult pupil” means an emancipated minor or a person age 18
through 21, who is or was enrolled in the public school and who is not
under legal guardianship.

“Approved private school for the handicapped” means an in-
corporated entity approved by the Department of Education according
to N.J.A.C. 6:28-7.2 or 7.3 to provide special education and related
services to educationally handicapped pupils placed by the district board
of education responsible for providing their education.

“Consent” means that the parent(s) or adult pupil has been fully
informed of all information relevant to the activity for which consent
is sought, in his or her native ianguage or other mode of communication;
understands and agrees in writing to the implementation of this activity;
and understands that the granting of consent is voluntary and may be
revoked at any time. '

“Department of Education’means the State Board of Education,
the Commissioner of Education or its/his/her designee.

“Individualized education program” means a written plan de-
veloped at a meeting according to N.J.A.C. 6:28-3.6 [written jointly
by the school personnel and parent(s). This plan] which sets forth
goals and measurable objectives and describes an integrated, sequen-
tial program of individually designed educational activities and/or
related services necessary to achieve the stated goals and objectives.
This plan shall establish[es] the rationale for the pupil’s educational
placement, serve[s] as the basis for program implementation and
[shall] comply with the mandates set forth in this chapter.

[“Least restrictive environment” means a setting which is as similar
as possible to the regular setting in which the pupil would be educated
if not considered handicapped. Such a setling is selected in light of
a pupil’s special education needs.]

*‘Nonpublic school” means an elementary or secondary school, other
than a public school, within the State, providing education in grades
kindergarten through 12, or any combination of grades, in which a pupil
age five through 20 may fulfill compulsory school attendance and which
complies with Title VI of the Civil Rights Act of 1964 (P.L. 88-352).

“Nonpublic school pupil” means any pupil who is enrolled full time
in a nonpublic school. A pupil who boards at a nonpublic school shall
be considered a resident of the New Jersey district in which the parent(s)
resides.

“Parent(s)”’ means the natural parent(s)[; or], the legal guardian(s),
foster parent(s), surrogate parent(s) [or], person acting in the place
of a parent such as the person with whom the pupil legally resides
and/or a person legally responsible for the pupil’s welfare. [Where
parents are separated or divorced, parent means the person(s) who
has legal custody of the pupil.] Unless parental rights have been
terminated by a court of appropriate jurisdiction, the parent(s) retains
all rights under this chapter.

[“Parental consent™ means a written agreement of a parent(s) to
a specific action regarding the provision of special education and/or
related services.]

[“Preschool” means between the ages of three and five.]

“Pupil” means a person age three through 21 who is or was enrolled
in a public school.

“Pupil age” means the school age of a pupil as defined by the
following:

1. “Age three” means [the attainment of age three by the month
and day established as the kindergarten entrance cut off date by the
district board of education.] the attainment of chronological age three
by December 31 of that school year. Children attaining age three by
that date shall be considered age three on July 1 of that school yesr.
Children enrolled in early intervention programs according to
N.J.A.C. 6:28-10 attaining the chronological age of three during the
school year but after December 31 shall continue to be provided
[required] services for the balance of that school year by those pro-
grams.
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2. “Age five” means the attainment of age five by the month and
day established as the kindergarten entrance cut off date by the
district board of education. Educationally handicapped pupils attain-
ing age five during the school year shall continue to be provided
[required] preschool services for the balance of that school year.

3. “Age 21” means the attainment of the twenty-first birthday
[before July 1] by June 30 of that school year. Educationally handi-
capped pupils attaining age 21 during the school year shall continue
to be provided [required] services for the balance of that school year.

“Referral” means [the] making [of] a written request that a child
study team [conduct] meet to determine the need for an evalua-
tion[. Referral does not include informal reviews or consultations by
child study team members or assessments by teachers] according to
N.J.A.C. 6:28-3.3.

“Related services” for educationally handicapped pupils means
counseling for pupils, counseling and/or training for parents relative
to the education of a pupil, speech [correction]-language services,
recreaton, occupational therapy, physical therapy, transportation, as
well as any other appropriate developmental, corrective and sup-
portive services required for a pupil to benefit from education [and]
as [indicated in] required by the pupil’s individualized education
program.

**Special education” means specially designed instruction to meet
the educational needs of educationally handicapped pupils including,
but not limited to, subject matter instruction, physical education and
vocational training.

6:28-1.4 District board of education policies and procedures

(a) Each district board of education shall develop and adopt written
policies and procedures for the following:

1. Exemption of educationally handicapped pupils from the high
school graduation requirements according to N.J.A.C. 6:8-7.1(b),
6:28-3.6 and 4.8 and 6:39-1.6;

2, Prevention of needless public labeling of educationally handi-
capped pupils;

3. Compilation, maintenance, access to and confidentiality of pupil
records according to N.J.A.C. 6:3-2;

4. Identification, location and evaluation of potentially educationally
handicapped pupils;

5. Provision of full educational opportunity to educationally handi-
capped pupils;

6. Participation of and consultation with the parent(s) of educational-
ly handicapped pupils toward the goal of providing full educational
opportunity to all educationally handicapped pupils ages birth through
21;

7. Provision of special services to enable educationally handicapped
pupils to participate in regular educational programs to the maximum
extent appropriate;

8. Development and implementation of individualized education pro-
grams according to N.J.A,C. 6:28-3.6 and 3.7;

9. Protection of pupils’ rights in regard to evaluation and reevalua-
tion procedures according to N.J.A.C. 6:28-2.5;

10. Placement of educationally handicapped pupils in the least re-
strictive environment according to N.J.A.C. 6:28-1.1(h), 2.1(a), 2.10,
3.6(e)S, and 4.1(i); and

11. Establishment and implementation of procedural safeguards ac-
cording to N.J.A.C. 6:28-2.3, 2.6, and 2.7.

SUBCHAPTER 2. PROCEDURAL SAFEGUARDS

6:28-2.1 General requirements

(a) Each district board of education shall provide a free, ap-
propriate public education program and related services for educa-
tionally handicapped pupils in the least restrictive environments ac-
cording to N.J.A.C. 6:28-1.1(b)1.

(b) (No change.)

(c) After [a pupi) has been identified as potentially handicapped
and) parental consent for initial evaluation has been received, the
district board of education shall ensure that within 90 calendar days
[evaluate, determine] evaluation and determination of eligibility[,] for
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special education and/or related services, and, if eligible, development
and implementation of the basic plan section of the individualized
education program for the pupil shall be completed. Within the 90
calendar days, no more than 30 calendar days shall elapse between
the development and the implementation of the basic plan section
of the individualized education program.

(d) Whenever [a district board of education requests] parental
consent for initial evaluation is requested, a parent(s) identifies to the
district board of education a child age three to five as potentially
preschool handicapped or [sends] a notice is sent to the parent(s) to
reevaluate, the parent(s) shall receive a copy of [their] the procedural
safeguard rights under this subchapter and N.J.A.C. [:6A.

(e) Upon determination of a pupil’s eligibility for special education
and/or related services, by the child study team, the parent(s) or adult
pupil shall receive a copy of this chapter.

(f) Upon [receipt of] parental request[s], each district board of
education shall provide copies of special education [law] statutes
(NJ.S.A. 18A:46-1 et seq., special education rules (N.J.A.C. 6:28),
pupil records rules (N.J.A.C. 6:3.2), information regarding the avail-
abilty of free and low cost legal or other services relevant to a due
process hearing and due process rules (N.J.A.C. 1:6A).

[(g) Each district board of education shall develop a written policy
to prevent the needless public labeling of educationally handicapped
pupils.

(h) Pending the outcome of a conflict resolution effort or due
process hearing according to this subchapter, no change shall be
made to a pupil’s classification, program or placement unless emerg-
ency relief is granted by the Office of Administrative Law according
to NJA.C. 6:28-2.7.]

(g) If the mediation according to N.J.A.C. 6:28-2.6 or due process
hearing according to N.J.A.C. 6:28-2.7 involves initial admission to the
public school of a child age five through 21, the child, with the consent
of the parent(s), shall be placed in the public school program or a
placement agreed to by the parent(s) and district board of education
pending the outcome of the hearing.

6:28-2.2 Surrogate parents

(a) Each district board of education or responsible State agency
shall ensure that the rights of a pupil are protected through the
provision of [a] an individual to act as surrogate for the parent [who
shall] and assume all parental rights under this chapter, when either:

1. The parent cannot be identified according to N.J.A.C. 6:28-1.3;

[1.] 2. The parent(s) cannot be located after reasonable efforts; or

[2.] 3. The pupil is a ward of the State of New Jersey.

(b) Each district board of education or responsible State agency
shall establish a method for selecting and training surrogate parents.

(c) The person serving as a surrogate parent shall have:

I. No interest that conflicts with those of the pupil he or she
represents; and

2. Knowledge and skills that ensure adequate representation of the
pupil.

(d) The person(s) serving as a surrogate parent may not other-
wise be an employee of the local school district or responsible State
agency. A surrogate parent may be paid solely to act in that capacity.

6:28-2.3 Parental notice, consent, [and] participation and meetings

(a) Written notice which meets the requirements of this section
shall be provided to [a] the parent(s) when a district board of educa-
tion:

[I. Requests parental consent to refer a pupil to the child study
team or for initial implementation of a special education program
and/or related services;

2. Schedules a conference to determine a pupil’s eligibility for
special education and/or related services or schedules a conference
to develop an individualized education program. Such notice shall
be provided at least 15 calendar days prior to the proposed con-
ference unless the parent(s) consents to a shorter time period.

i. Notice regarding an eligibility or individualized education pro-
gram conference(s) shall indicate the purpose, time, location and
participants.

ii. Such conference(s) shall be scheduled at a time and location
mutually agreed upon by the parent(s) and district representative.
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3. Plans to conduct a reevaluation. Such notice shall be provided
at least 15 calendar days prior to the proposed reevaluation.

4. Denies the written request of a parent to initiate or change a
special education program or service pursuant to this chapter. Such
notice shall be provided within 30 calendar days of receipt of the
parental request.]

1. Proposes to initiate or change the classification, evaluation or
educational placement of the pupil or the provision of a free, appropriate
public education to the pupil;

2. Requests consent to conduct an initial evaluation or for initial
implementation of a special education program and/or related services;

3. Schedules a meeting to determine a pupil's eligibility for special
education and/or related services or to develop an individualized educa-
tion program;

4. Plans to conduct a reevaluation; or

5. Approves or denies the written request of the parent(s) to initiate
or change the classification, evaluation or educational placement of the
pupii or the provision of a free, appropriate public education to the pupil.

[(b) Each notice shall be clearly written and shall include:

[. A description of the action proposed or denied by the district
board of education including:

i. An explanation of why it is taking such uction:

ii. A description of any options the district board of education
considered and the reasons why those options were rejected;

2. A description of the procedures and factors used by the district
board of education in determining whether to propose or deny an
action;

3. A full explanation of the parental rights to appeal and the
process for appealing a district board of education's proposal or
denial of an action according to N.J.A.C. 6:28-2.7 und NJ.AC.
1:6A.]

(b) Written notice, according to (a)l through 5 above, shall be
provided to the parent(s) no later than 15 calendar days after making
a determination and in no event less than 15 calendar days prior to
the date for implementation, unless the parent(s) otherwise consents.
If the parent(s) consents to implementation before the 15 days have
elapsed, documentation of such consent shall be maintained.

[(cy A district board of education shall take steps to ensure that
the parent(s) participate in:

. The evaluation of the pupil:

2. The decision to determine the pupil's eligibility for special
education and/or related services:

3. The development of an individualized education program ac-
cording to N.J.A.C. 6:28-3.6.]

(c) On receipt of any written parental request, written notice shall
be provided to the parent(s) within 30 calendar days.

(d) Each notice shall be written in language understandable to the
general public and shall include:

1. A description of the action proposed or denied by the district board
of education including:

i. An explanation of why it is taking such action; and

ii. A description of any options the district board of education con-
sidered and the reasons why those options were rejected;

2. A description of the procedures, tests, records or reports and
factors used by the district board of education in determining whether
to propose or deny an action; and

3. A full explanation of the parental rights to appeal and the process
of appealing a district board of education’s proposal or denial of an
action according to N.J.A.C. 6:28-2.7 and N.J.A.C. 1:6A.

(e) A district board of education shall take steps to ensure that the
parent(s) is given the opportunity to participate in:

1. Evaluations of the pupil;

2. The determination of the pupil's eligibility for special education
-and/or related services;

3. The development of an individualized education program accord-
ing to N.J.A.C. 6:28-3.6; and

4. The annual review.

(f) Meetings shall be conducted to determine eligibility and to de-
velop, review and revise the basic plan of a pupil's individualized educa-
tion program.
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1. Each meeting shall include the following participants:

i. The parent(s};

ii. Teacher(s) having knowledge of the pupil’s educational per-
formance;

iii. The pupil, where appropriate;

iv. At least one member of the child study team;

v. Referring certified school personnel, the school principal or
designee and other appropriate individuals if they choose to participate;
and

vi. A curriculum from the Department of Human Services, for those
pupils classified as eligible for day training.

2. Meetings shall be scheduled at a mutually agreed upon time and
place.

3. Notice of meetings shall indicate the purpose, time, location and
participants.

4. If the parent(s) cannot attend the meeting(s), the chief school
administrator or designee shall attempt to ensure parental participation,
including the use of individual or conference telephone calls. Documen-
tation shall be maintained of all attempts to secure parental partici-
pation.

5. A meeting may be conducted without the parent(s) in attendance
if the district board of education is unable to secure the participation
of that parent(s).

(g) An adult pupil shall be given notice and participate in meetings
according to (a) through (f) above.

(h) When requesting consent to conduct an initial evaluation or for
initial implementation of a special education program and/or related
services for an adult pupil, consent shall be obtained from the adult
pupil and notice shall be provided to the adult pupil and his or her
parent(s).

(i) Adult pupils shall be given a copy of this chapter and a copy of
N.J.A.C. 1:6A upon attainment of the 18th birthday.

6:28-2.4 Native language

(1) Written notice to the parent(s)[, evaluation of a pupil] and
parent conferences required by this chapter shall be conducted in the
language used for communication by the parent and pupil unless it
is not feasible to do so.

1. (No change.)

2. The determination of the language or mode of communication
and a written [justification] rationale for its choice shall be
documented in the pupil record.

3. If it is not feasible to translate the individualized education
program or eligibility reports into another language or mode of com-
munication, the prolessional(s) making this decision shall ensure and
document that the parent(s) is given an English language copy of the
report(s) und appropriate explanation of its contents in the language
of the parent.

6:28-2.5 Protection in evaluation procedures

(a) Each district board of education shall ensure that evaluation
procedures, including, but not limited to, observations, tests and inter-
views used to determine eligibility and placement of handicapped
pupils jare selected and administered according to the following
criteria] shall:

1. [A] Be selected and administered by the appropriate members of
a multi-disciplinary team of professionals consisting of members of
the child study team, the school physician and where appropriate, other
specialists according to N.J.A.C. 6:28-3.5, each employing [several]
two or more appropriate evaluation procedures{, shall conduct cach
initial evaluation and reevaluation]. At least one member of the multi-
disciplinary team shall be knowledgeable in the area of the suspected
disability;

2. [Evaluation procedures shall be] Be used by personnel certified
and trained in the administration and interpretation of such
procedures].};

3. [Evaluation procedures selected shall] Have been validated for
the purpose(s) for which they are administered[.];

4. [Evaluation procedures shall] Be selected and administered;

i. So that the pupil's cultural background and language abilities
are taken into consideration[.]; and
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ii. In the pupil’s native language or other mode of communication
unless it is clearly not feasible to do so;

5. [Evaluation procedures are] Be selected, administered and inter-
preted so that when a pupil has sensory, manual or communication
impairments the results accurately reflect the ability which that
procedure purports to measure, rather than the impairment[.];

6. Be selected and administered so as not to be racially or culturally
discriminatory;

7. Be conducted on an individual basis;

8. Use information from group tests only to supplement individual
evaluations;

9. Consider the pupil’s sociocultural background and adaptive behav-
jor in home, school and community; and

10. Result in a written report which shall be dated and signed by
the individual who originated the data.

(b) A parent may request an independent [child study team] evalu-
ation if there is disugreement with the evaluation provided by a
district board of education.

I. Such independent [child study team] evaluation(s) shall be
provided at no cost to the parent(s) unless the district board of
education initiates a due process hearing 1o show that its evaluation
is appropriate and a final determination to that effect is made follow-
ing the hearing.

2. Any independent [child study team] evaluation purchased at
public expense shall [meet the following criterial:

i. Be conducted according to N.J.A.C. 6:28-3.4: and

it. Be obtained from unother public school district, Educational
Services Commission, Jointure Commission or a clinic or agency ap-
proved under N.J.A.C. 6:28-5.

3. An independent medical evaluation may be obtained according to
N.J.A.C. 6:28-5.1(¢c)3.

(c) Upon receipt of parental request, each district board of education
shall provide information about where an independent evaluation may
be obtained.

[3.]id) Any independent evaluation submitted to the district child
study team shall be considered in making decisions regarding special
education and/or related services.

6:28-2.6 [Conflict resolution efforts] Mediation

(a) [Conllice resolution efforts shall include local district adminis-
trative review and Department of Education] When disputes arise
under this chapter, mediation shall be available through the local dis-
trict, the Department of Education through its county office and/or the
Department of Education through the Division of Special Education.
[mediation and] Mediation shall be provided in accordance with the
following:

I. Attempts to resolve conflicts between [a] the parent(s) and a
school district prior to a request for a due process hearing are en-
couraged: however, a request for [a conflict resolution effort] media-
tion is not a prerequisite to a hearing[.];

2. If either party is unwilling to participate in [a conflict resolution
effort] mediation, a request for a due process hearing under N.J.A .C.
6:28-2.7 may be made directly to the Department of Education[.];

[3. Parent(s) or the district board of education may request an
administrative review or a mediation conference any time prior to
a request for a hearing.]

{4.13. Either party may be accompanied and advised at [an admin-
istrative review and/or] mediation [conference] by legal counsel or
other person(s) with special knowledge or training with respect to
educationally handicapped pupi! needs|.]; and

[5. If the conflict resolution effort is successful, the conclusions
shall be incorporated into a written agreement, signed by each party.]

[(b) Attempts to resolve conflicts through an administrative review
by the local district shall be provided as follows:]

[1.]4. Each district board of education shall establish a[n adminis-
trative review] mediation procedure consistent with [the following]
this section.

[2. Within 20 calendar days after a written request for an adminis-
trative review is received, the responsible agent of the district shall
conduct an administrative review which shall be:

i. Informal;
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ii. Held at a time and place convenient to the parties in the dis-
pute.]

[(c) Attempts to resolve conflicts through mediation by the De-
partment of Education] (b) Mediation shall be provided as follows:

1. A request for mediation shall be made in writing to the super-
intendent of the local district, Child Study Supervisor of the Department
of Education county office or the Director of the Division of Special
Education, Department of Education with a copy to the other party.
The mediation request shall specify the issue(s) in dispute and the relief
sought;

2. [The Department of Education through its county office shall
provide a] A mediation conference shali be conducted within 20 calen-
dar days after receipt of a written request at which time:

i. Issues shall be determined:;

1. Options explored: and

iii. [Conlflict resolution] Mediation attempts made within the con-
fines of New Jersey law and codef.];

3. The role of the [Department of Education in mediation]
mediator is not judgmentall.];

4. The mediation conference shail be:

i. Informal; and

ii. Held at a time and place reasonably convenient to the parties in
the dispute;

5. If the mediation results in agreement, the conclusions shall be
incorporated into a written agreement and signed by each party. If the
mediation does not result in agreement, the mediator shall document
the date and the participants at the meeting. No other record of the
mediation shall be made;

6. The mediator may terminate the mediation after at least one
meeting if in his or her judgment the parties are not making progress
toward resolving the issue(s) in dispute; and

7. Pending the outcome of mediation, no change shall be made to
a pupil’s classification, program or placement, unless both parties agree
or emergency relief is granted by the Office of Administrative Law
according to N.J.A.C. 6:28-2.7(c).

6:28-2.7 Due process hearings

(a) [The parent(s) may request a hearing after receiving a written
notice of proposed or denied action or after 30 calendar days have
clapsed from the date of the parent’s written request for an action
under this chapter.] A due process hearing may be requested in regard
to the referral, classification, evaluation or educational placement of
a pupil age three through 21 and/or the provision of a free, appropriate
public education to that pupil. For pupils below the age of three and
above the age of 21, any disputes regarding the provision of programs
and services to these pupils shall be handled as a contested case before
the Commissioner of Education pursuant to N.J.A.C. 6:24.

(b) The parent(s) or district board of education may request a hear-
ing after the district board of education has sent written notice of a
proposed or denied action or after 30 calendar days have elapsed from
the date of a written request by the parent(s) for a change with regard
to the pupil. The district board of education, through its chief school
administrator, may request a hearing when it is unable to obtain
required parental consent to a proposed action. The district board
of education shall request a due process hearing if it denies the parent(s)
request for an independent evaluation,

1. A request for a due process hearing shall be made in writing
to the Director of the Division of Special Education, Department of
Education with a copy to the other party.

2. The Department of Education shall acknowledge receipt of the
request and provide information regarding free and low cost legal
services to [both parties] the parent(s).

3. [Immediately upon] Upon receiving the Department of Educa-
tion’s acknowledgement, the parties shall begin to exchange relevant
records and information according to the time limits in N.J.A.C.
[:6A-3.3.

4. Within seven calendar days of receipt of the written request,
the Department of Education shall conduct a [settlement] conference
[as part of the due process hearing].

i. The purpose of the conference is to assist the parties in defining
issues, identifying evidence, exchanging facts, stipulating facts and list-

(CITE 21 N.J.R. 245)




You're viewing an archived copy from the New Jersey State Library.

EDUCATION

ing possible witnesses. Mediation will be available at the conference
if both parties agree to participate,

ii. The district board of education shall ensure that the chief school
administrator or his or her designee with the authority of the chief
school administrator attends the conference.

iii. The conference shall be scheduled at a time and place reasonably
convenient to the parties. Participation by the parent(s) is voluntary.
Parent(s) may participate through the use of individual or conference
calls.

iv. The conference may result in either settlement, withdrawal or
transmittal to the Office of Administrative Law according to N.J.A.C.
1:6A.

v. If the conference results in settlement, the settlement shall be
written and in compliance with New Jersey statute and rule.

vi. If the conference results in transmittal, the Department of Educa-
tion representative will prepare a written document at the conference
that specifies the issues in dispute, stipulations, evidence list and witness
list for each party. This document shall be immediately forwarded to
the Office of Administrative Law. A copy of this document and the
transmittal form shall be sent to the parties. The Department of Educa-
tion representative shall telephone the clerk of the Office of Adminis-
trative Law and schedule a hearing date which shall be no later than
14 calendar days from the date of the prehearing conference, unless
a later date is agreed upon by both parties.

[5. When a hearing has been requested by the district board of
education, the parent may request and shall receive a postponement
of the settlement conference for up to 15 calendar days.

6. If agreement between the parties is not reached at the settlement
conference, the matter is transmitted to the Office of Administrative
Law for a hearing according to N.J.A.C. 1:6A.]

[7.](¢) The decision of the administrative law judge is final, binding
on both parties and to be implemented without undue delay(.], unless
stayed according to N.J.A.C. 1:6A-54.

[(b))(d) The district board of education, through its chief school
administrator, or the parent(s) may apply in writing for emergency
relief as part of a request for a hearing, or at any time after such
request according to N.J.A.C. 1:6A-3.1. The request shall be supported
by an affidavit. The applicant shall provide copies of the request to
the other party.

. Prior to transmittal of the hearing request to the Office of
Administrative Law, application for emergency relief shall be made
to the Director of the Division of Special Education, Deparument of
Education [for immediate transmittal to the Office of Administrative
Law]. After [the initial] transmittal[,] of a request for a due process
hearing, any application for emergency relief shall be made directly
to the Office of Administrative Law.

[2. The Office of Administrative Law shall process and consider
the application for emergency relief after all parties have had an
opportunity to be heard. For substantiated reasons emergency relief
may be granted pending the full hearing decision (N.J.A.C.
1:6A-3.1(e)1-3.).]

[(c) The parent(s) may file a written complaint with the Depart-
ment of Education according to N.J.A.C. 6:28-9.2 if] (e) If the district
board of education fails to implement a hearing decision of the Office
of Administrative Law, a request for enforcement may be made by
the parent(s). The request shall be made in writing to the Director of
the Division of Special Education, Department of Education. On receipt
of this request, implementation of the decision shall be assured accord-
ing to Department of Education procedures.

(f) Pending the outcome of a due process hearing, no change shall
be made to the pupil’s classification, program or placement unless both
parties agree or emergency relief is granted by the Office of Adminis-
trative Law according to (c¢) above.

6:28-2.8 Disciplinary action

(a) Educationally handicapped pupils are subject to the same dis-
ciplinary procedures as nonhandicapped pupils|:]. {however] How-
ever(:],

[1. No] no educationally handicapped pupil may be disciplined if:

[the] }. The pupil's behavior is primarily caused by his or her
educational handicap: or
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2. [No educationally handicapped pupil may be disciplined if the]
The program that is being provided does not meet the pupil’s educa-
tional needs.

(b) Before a school staff member can discipline an educationally
handicapped pupil, consideration shall be given to the nature of the
offending behavior in light of the pupil’s handicapping condition and
educational needs, except as follows:

1. (No change.)

2. If there is a component of disciplinary action set forth in the
pupil’s individualized education program.

(c) When an educationally handicapped pupil is suspended, the
principal shall forward, at the time of suspension, written notification
and description of the reason(s) for such action to the parent(s) with
a copy to the child study team.

[(d) When the suspension of an educationally handicapped pupil
exceeds a total of 10 school days accumulated in a school year, the]
The child study team shall review the status of that pupil in order
to:

I. Determine if the behavior which resulted in the suspension was
primarily caused by the pupil’s handicapping condition;

2. Determine if the pupil’s individualized education program is
appropriate; and

3. Prepare and forward to the principal and the parent(s) a written
[report] statement setting forth their conclusions as to (c}1 and 2 above
and their [with] recommendations, if any.

(d) An educationally handicapped pupil whose behavior is primarily
caused by his or her educational handicap or whose program does not
meet his or her educational needs:

1. Shall not be suspended for more than a total of 10 school days
during a school year if the suspensions constitute a significant change
in placement, unless emergency relief is granted; and

2. Shall not be suspended more than 10 consecutive school days,
unless emergency relief is granted.

(e) Before an educationally handicapped pupil can be considered
for explusion by a district board of education, the pupil shall be
recvaluated by the child study team according to N.J.A.C. 6:28-{3.4]
3.7.

() Before a noneducationally handicapped pupil is considered for
expulsion by a district board of education, the district board of educa-
tion shall obtain parental consent for referral and the child study team
shall conduct [a comprehensive] an initial evaluation according to
N.J.A.C. 6:28-3.4.

(g) The child study team shall submit a written report to the
district board of education, the chief school administrator and the
pupil’s parent(s) stating the results of the reevaluation or [com-
prehensive] initial evaluation required by (e) or (f) above.

I. This report shall indicate whether the pupil’s behavior is primar-
ily caused by a handicapping condition and [if] whether the pupil’s
education program needs modification.

2. (No change.)

6:28-2.9 Pupil records

(a) (No change.)

(b) The parent(s), [or] adult pupil or the designated representative
shall be permitted to inspect, review and appeal the contents of the
pupil’s [education] records maintained by the district board of educa-
tion under [this chapter] N.J.A.C. 6:3-2. When requested, this inspec-
tion shall occur without unnecessary delay before any meeting regarding
the individualized education program.

1. A parent or adult pupil appealing the contents of education
records shall notify the chief school administrator in writing of the
specific challenge.

2. Within 30 calendar days of receipt of the written request, the
chief school administrator shall ensure that a meeting with the
parent(s) or adult pupil has been held, a decision has been reached
and copies of the decision have been given to each party.

3. If the matter is not resolved satisfactorily, the chief school
administrator shall inform the parent(s) or adult pupil that he or she
may appeal according to N.J.A.C. 6:28-2.7.]
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6:28-2.10 Least restrictive environment

(a) Each district board of education shall ensure that:

1. To the maximum extent appropriate, an educationally handi-
capped pupil shall be educated with children who are not educationally
handicapped;

2. Special classes, separate schooling or other removal of educa-
tionally handicapped pupils from the regular education environment
occurs only when the nature or severity of the handicap is such that
education in regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily;

3. Placement shall be provided in an appropriate educational setting
as close to home as possible;

4. Consideration shall be given to any potentially harmful effect
which a placement may have on the pupil or the ability of the program
to implement the pupil’s individualized education program; and

5. When the individualized education program does not describe
specific restrictions, the pupil shall be included in the regular school
program provided in the district he or she would attend if not handi-
capped.

i. This includes participation in health and physical education, indus-
trial arts, fine arts, music, home economics, vocational and other reg-
ular education programs, intramural and interscholastic sports,
nonacademic and extra curricular activities.

SUBCHAPTER 3. SERVICES

6:28-3.1 Child study teams

(a) A child study team is an interdisciplinary group of appropriate-
ly certified persons who [shall]:

l. [Evaluate] Shall evaluate, after parental consent for referral has
been received, and [determine] participate in the determination of
eligibility of pupils for special education and/or related services:

2. [Coordinate] Shall coordinate the development, monitor and
evaluate the effectiveness of the individualized education programs;

3. [Deliver] May deliver appropriate related services to educa-
tionally handicapped pupils;

4. [Provide] May provide preventive and support services to
nonhandicapped pupils; and

S. [Provide] May provide services to the general education staff
regarding techniques, materials and programs for pupils experiencing
difficulties in learning. Services include, but are not limited to, the
following:

i. Consultation with school staff and parents: and

ii. (No change.)

(b) A child study team shall consist of a school psychologist, a
learning disabilities teacher-consultant and a school social worker.
For pupils ages three to five, the child study team shall include a
speech correctionist or speech-language specialist. All members of the
child study team shall be employees of a district board of education,
have an identifiable, apportioned time commitment to the local
school district and shall be available during the hours pupils are in
attendance.

(¢) (No change.)

(d) At least one member of the child study team shall be knowledge-
able about placement options for educationally handicapped pupils ac-
cording to N.J.A.C. 6:28-4,

6:28-3.2 ldentification

(a) Each district board of education shall adopt written procedures
for [screening and] identifving those pupils [between the] ages [of]
three [and] through 21 who reside within the local school district who
may be educationally handicapped and who are not receiving special
education and/or related services as required by this chapter. Chil-
dren below age three who may be educationally handicapped shall be
identified, located and evaluated through programs operated by or
through contracts with the Department of Education.

(b) These procedures shall include criteria to identify pupils who
may be experiencing physical, sensory, emotional, communication,
cognitive or social difficulties.

(c) (No change.)

[(d) A pupil new to the local school district and identified, but
not classified as educationally handicapped, by the school district
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from which the pupil came shall be placed in a regular public school
program. If the chief school administrator, after consultation with
the child study team, determines that such placement of the pupil
may do serious harm to the pupil or to others, the pupil may be
placed on home instruction for a period not to exceed 30 calendar
days pending evaluation and determination of special education
eligibility. Simultaneously with such placement of a pupil on home
instruction, the chief school administrator shall initiate referral to the
child study team according to N.J.A.C. 6:28-3.3(b) through (h).]

(d) For a child who has been enrolled in an early intervention pro-
gram, who will be age three according to N.J.A.C. 6:28-1.3 in the
following school year and who is identified to the district board of
education prior to June 1, the district board of education shall obtain
parental consent, determine eligibility and, if appropriate, develop an
individualized education program. This shall be completed not later than
the opening of school in the following school year.

6:28-3.3 Referral

(a) Prior to any decision regarding referral of a pupil to a child
study team for determination of eligibility for special education pro-
grams or services, interventions in the regular public school program
to alleviate educational problems shall be provided to the pupil [and]
unless the pupil’s educational problem(s) is such that direct referral to
the child study team can be supported and documented. [written] Writ-
ten documentation of the intervention(s) and its effect, if any, shall
be made by the staff of the regular program. [shall be made of their
effect]. [1.] The [Parent] parent(s) shall be informed of the inter-
ventions attempted and receive a copy of the written documentation.

[2. Prereferral intervention is not required for a pupil whose
educational problem(s) is such that direct referral 10 the child study
team can be supported.]

(b) Pupils identified in conformance with written procedures adopted
by the board of education as being potentially educationally handi-
capped and considered to require services beyond those available
within the regular public school program shall be referred to the child
study team [in conformance with written procedures adopted by the
district board of education]. Referral to the child study team shall
take place after written parental consent has been received.

[(c) The parent(s) of a pupil being considered for referral to a child
study team shall receive written notiftcation according to the
procedural safeguards described in N.J.A.C. 6:28-2.3]

[(d)]1. When parental consent for a pupil’s referral to the child
study team is withheld, a district board of education may request
a due process hearing according to N.J.A.C. 6:28-2.7.

(¢) The parent(s) may initiate referral of his/her child by making
a written request which shall be forwarded to the child study team.

[(e)ltd) Audiometric screening shall be conducted for every pupil
referred to the child study team according to N.J.A.C. 6:29-8.

(e) Vision screening shall be conducted by the school nurse for every
pupil referred to the child study team.

(f) When a parent identifies a child age three to five as potentially
preschool handicapped, the district board of education shall use a
screening procedure which includes, at a minimum, an observation of
the child to determine if the child should be referred to the child study
team for comprehensive evaluation. Screening shall be completed
within 30 calendar days of parental request.

[(g) When a child who has been enrolled in an early intervention
program becomes age three, as defined in N.J.A.C. 6:28-1.3, the
district board of education shall accept the child as identified and
proceed with referral.]

[(W))(g) When the Division of Youth and Family Services, Depart-
ment of Human Services, identifies a potentially educationally handi-
capped pupil for whom a local school district is responsible, that
district shall accept the pupil’s identification by the Division of Youth
and Family Services and shall request parental consent to refer the
pupil to its child study team according to this subchapter.

6:28-3.4 [Comprehensive evaluation] Evaluation

(a) Following receipt of parental consent for referral of a pupil,
the child study team shall meet and determine the need for [a com-
prehensive] an initial evaluation and [design] write an evaluation
plan. Prior to the development of the evaluation plan, a determina-
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tion of the pupil’s communication skills and dominance in English
and the native language shall be completed. The parent(s) and adult
pupil shall be provided with a copy of the evaluation plan and notice
according to N.J.A.C. 6:28-2.3. The evaluation plan shall include:

1.-2. (No change.)

3. The language(s) or method(s) of communication to be used in
the evaluation process; and

4. (No change.)

(b) (No change.)

[(c) All evaluations specified in this chapter shall:

. Be conducted on an individual basis:

2. Use information from group tests only to supplement individual
evaluations:

3. Be conducted in the lunguage(s) or method of communication
determined in the evaluation plan:

4. Consider the pupil’s sociocultural background and adaptive
behavior in home, school and community]

[(d)](c) The chief school administrator or designee shall request
that the parent(s) provide information to the child study team to be
considered as part of the evaluation data.

[(e)td) [A comprehensive] An initial evaluation shall consist of the
following:

l. A comprehensive health appraisal [or pupils ages three [lo]
through 21 shall be performed by a physician employed by the district
board of education.

i. The comprehensive health appraisal shall include. but not be
limited to, an assessment of prenatal, perinatall.] and postnatal fac-
tors, as well as developmental and early childhood illnesses and
injuries and a review of health screenings.

ii. The [school] physician employed by the district board of educa-
tion shall examine the pupil, including all body systems, and write
A summary indicating the effect of any current health problem or
medical treatment on the pupil's learning.

iii.-iv. (No change.)

2. (No change.)

3. Aneducational assessment shall be the responsibility of a learn-
ing disabilities teacher-consultant employed by the district board of
education. It shall include observation of the pupil in other than a
testing session, review of the pupil’s educational history, conferences
with the pupil’s teacher(s)[.] and an evaluation and analysis of the
pupil’s academic performance and learning characteristics.

4. A social assessment shall be the responsibility of a school social
worker employed by the district board of education. The social
assessment shall include observation of the pupil and communication
with the pupil and his or her parent(s). It shall also include an
evaluation of the pupil’s adaptive social functioning and emotional
development and of the family, social and cultural factors which
influence the pupil’s learning and behavior in the educational setting.

5. For children ages three to five, a speech and language assessment
shall be the responsibility of a speech correctionist or speech-language
specialist employed by the district board of education. The assessment
shall include observation of the pupil, communication with the parent(s)
and an evaluation and analysis of speech and language development.

[5.](e) The child study team shall include pertinent information
from the parent(s), the pupil’s teacher(s) and other certified school
personne! when rendering evaluation and eligibility decisions.

(H) In addition to evaluations conducted by the school physician
and the child study team, [a determination of certain handicapping
conditions requires the] evaluation by additional specialists may be
required as listed in N.J.A.C. 6:28-3.5(c).

[(g) Examination results and findings of other specialists shall be
included in the comprehensive evaluation where appropriate.]

[(h)](g) The requirements for evaluation by the child study team
do not apply to a pupil confined at home or to a hospital for 60
calendar days or less by a physician or to a pupil with a speech or
language problem when the nature of that problem does not warrant
a comprehensive evaluation by a child study team.

[(D]th) If the reports and evaluations of other New Jersey public
school district child study team members, {a] Department of Educa-
tion approved clinics or agenc[ylies, or [a] professionals in private
practice are accepted by members of the child study team, such

(CITE 21 N.LR. 248)

PROPOSALS

acceptance shall be noted in writing and shall become part of the
report(s) of the child study team member(s). If a report or evaluation
is rejected, a writlen rationale shall be provided.

[(G) A reevaluation to determine the status of each educationally
handicapped pupil shall be conducted at lcast every three years.
Reevaluation shall be conducted sooner if conditions warrant.

I. The child study team shall determine which evaluations are
needed based upon demonstrated pupil progress in meeting the goals
and objectives of the individualized education program.

2. The child study team shall design an evaluation plan as de-
scribed in N.J.A.C. 6:28-3.4. The parent(s) shall be notified in writing
of the evaluation plan.

3. When a change in classification is being considered, written
documentation supporting this decision shall be developed by the
child study team.

4. Reevaluation shall be conducted prior to the termination of
services. |

[(k))(i) By June 30 of a pupil's lust year in a program for the
preschool handicapped. the child study team shall [review available
assessment information and obtain the additional evaluations necess-
ary to determine eligibility] reevaluate and, if appropriate, [classifica-
tion) classify according to NJ.A.C. 6:28-3.5.

6:28-3.5 Determination of eligibility

{a) When uan initial evaluation is completed, [the child study team
and parent(s) shall meet with the school principal and referring staff
member(s), if they choose to participate, in order] a meeting according
to N.J.A.C. 6:28-2.3(f) shall be convened. The child study team shall
attend. The purpose of the meeting shall be to:

[1. Develop a collaborative evaluation summary:]

[2.]1. Determine whether the pupil is eligible for special education
and/or related services; and

[i. If a pupil is determined to be eligible for special education
and/or related services, the collaborative evaluation summary shall
become the basis for the current educational status statement of the
individualized education program.]

[3. Determine]2. If eligible, determine a single classification cat-
egory as defined in [(e)] (d) below[:].

i. For pupils age five through 21, when a pupil’s assessment data
suggest multiple handicapping conditions but do not meet the criteria
for the classification of multiply handicapped, the classification cat-
egory that best describes the pupil’s educational status and needs shall
be assigned. Additional behavior or conditions and individual program
and/or service needs shall be included in the individualized education
program.

ii. For pupils age three through five who have an identified handi-
capping condition and/or a measurable developmental impairment who
require and would benefit from special education and related services,
the classification of preschool handicapped shall be assigned.

(b) (No change.)

[(c) When an educationaily handicupped pupil trunsfers into a
local school district, review of the appropriateness of the classi-
fication and individualized education program shall be conducted
within 30 calendar days.]

[(d)](e) Classification of pupils determined to be eligible for special
education and/or related services shall be determined collaboratively
by the child study team, parent(s) and if they choose to participate,
the school principal and referring staff members. Classification accord-
ing to the following definitions shall be based on [the] all evaluations
[of the child study team, the school physician and such other special-
ists as noted and shall be according to the following definitions]
conducted:

1. “Auditorily handicapped™ means an inability to hear within
normal limits due to physical impairment or dysfunction of auditory
mechanisms characterized by [(d)](e)li and ii below. Evaluations by
a specialist qualified in the field of audiclogy and a speech and
language evaluation by a certified speech correctionist or speech-
language specialist are required.

i.-ii. (No change.)

2. “Chronically il means a health condition which makes it im-
practical to receive adequate instruction through a regular school
program and characterized by [(d)](e)2i or ii below. Evaluation by
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the school physician or his or her review and written acceptance of
the medical report of another physician is required. The school nurse
shall assist in the accumulation of the data necessary to determine
eligibility.

i. (No change.)

ii. “Eligible for home instruction™ means a [temporary] health
condition determined by the school physician to be temporary and to
[which] require[s individual] instruction be provided to a pupil con-
fined to home or hospital for at least a two week period of time [as
determined by the school physician]. The evaluation shall be conducted
according to N.J.A.C., 6:28-3.4(h).

3. “Communication handicapped™ means impaired native speech
or language which is outside the range of acceptable variation,
adversely affects a pupil’s educational performance and is not due
primarily 1o hearing impairment as defined under “auditorily handi-
capped.™ It is characterized by [(d)]}(c)3i or ii below. An evaluation
by a certified speech correctionist or speech-language specialist is
required.

i. (No change.)

ii. “Eligible for speech [correction]-language services”™ means a
mild to moderate disorder in language, articulation, voice or luency
which requires instruction by a speech correctionist or speech-
language specialist. The evaluation shall be conducted according to
N.J.A.C. 6:28-3.4(h).

4. “Emotionally disturbed™ means the exhibiting of seriously dis-
ordered behavior over an extended period of time which adversely
affects educational performance and [may] shall be characterized by
[(d)](c)4i or ii below. An evaluation by a psychiatrist experienced in
working with children is required.

i. (No change.)

ii. Behaviors inappropriate to the circumstances, [such as.] a gen-
eral or pervasive mood of depression or the development of physical
symptoms or irrational fears.

5. “Mentally retarded’ means cognitive, social and academic func-
tioning which is seriously below age expectations. Such functioning
is comprehensive in nature being demonstrated in home, school and
community settings, and characterized by one of the following:

i. and ii. (No change.)

iii. “Eligible for day training™ means a level of functioning pro-
foundly below age expectations whereby on a consistent basis the
pupil requires significant personal care and supervision and demon-
strates [an] a significant deficit in the [in]ability to understand and
respond to simple verbal or nonverbal communication, and
[demonstrates an inability] to make known basic wants or needs|,
and requires total personal care and supervision].

6. (No change.)

7. “Neurologically or perceptually impaired” means impairment
in the ability 1o process information due to physiological, organiza-
tional or integrational dyslfunction which is not the result of any other
educationally handicapping condition or environmental, cultural or
economic disadvantage and is characterized by [(d)] (¢)7i or ii below.

i.-ii, (No change.)

8. “Preschool handicapped” means those children [between the
ages of] age three [and] through five who have an identified handi-
capping condition and/or a measurable developmental impairment
who require and would benefit from special education and related
services.

9. (No change.)

10. **Socially maladjusted” means a consistent inability to con-
form to the standards for behavior established by the school. Such
behavior is seriously disruptive to the education of the pupil or other
pupils and is not due to emotional disturbance as defined in [(d)]
(c)4 above. [An] If determined necessary by the child study team, an
evaluation by a psychiatrist experienced in working with children is
to be obtained [if determined necessary by the child study team].

11. “Visually handicapped” means an inability to see within nor-
mal limits as characterized by [(d)] (c)I1i or ii below. An evaluation
by a specialist qualified to determine visual disability is required.
Visually handicapped pupils eligible for special education and/or
related services shall be reported to the Commission for the Blind
and Visually Impaired.

1.-ii. (No change.)
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6:28-3.6 Individualized education program

(a) (No change.)

(b) The basic plan of the individualized education program shall
be written upon completion of the child study team’s evaluation [and
within 30 calendar days of the determination that the pupil is eligible
for special education and/or related services and] according to the
timelines in NJ.A.C. 6:28-2.1(c), and prior to the pupil’s placement
in a special education program.

(c) The basic plan of the individualized education program shall
be developed [at a meeting attended by the child study team, the
parent(s), teacher(s) having knowledge of the pupil’s educational
performance and the pupil, when appropriate. The referring certified
school personnel, the school principal or designee and other ap-
propriate individuals may participate in the meeting. A curriculum
consuftant from the Division of Mental Retardation, Department of
Human Services, shall be included for those pupils classified as
“eligible for day training.”] with the participation of the parent(s) and
members of the district board of education child study team who have
participated in the evaluation and those persons attending the meeting
according to N.J.A.C. 6:28-2.3(f).

[1. Prior to the meeting to develop the basic plan, the chief school
administrator or designee shall provide written notification to the
parent(s) according to N.J.A.C. 6:28-2.3.

2. The meeting shall be scheduled at @ mutually agreed upon time
and place. If the parent(s) cannot attend the meeting(s), the chief
school administrator or designee shall ensure parental participation,
including the use of individual or conference telephone calls. Records
shall be maintained of all attempts to secure parental participation.

3. Arrangements shall be made for a qualified interpreter to assist
parents who are deaf or whose native language is other than English.

4. School personnel and parent(s) of an educationally handicapped
pupil shall be allowed to use an audio-tape recorder during the
individualized education program meetings.]

(d) When a pupil has been classified as eligible for speech [correc-
tion]-language services or eligible for home instruction, the individ-
ualized education program meeting shall be as follows:

1. The meeting shall be attended by the parent(s) and, when ap-
propriate, the pupil. [and/or a member(s) of the child study team
and, depending] Depending on the classification, either the school
physician or speech correctionist or speech-language specialist shall
attend.

2. (No change.)

3. Fora pupil eligible for home instruction [the teacher(s)], at least
one of the certified school personnel having knowledge of the pupil’s
educational performance shall participate in the meeting.

4. (No change.)

(e) The basic plan of the individualized education program shall
include, but not be limited to:

1. (No change.)

2. A statement of current educational status[, drawn from the
collaborative evaluation summary,] which describes the pupil’s pres-
ent levels of educational performance; [and adaptive behavior, in-
cluding academic achievement, cognitive functioning, personal and
social development, physical and health status, and where ap-
propriate, language proficiency, communication style, physical
education and recreation needs, prevocational, vocational and self-
help skills:]

3. (No change.)

4. A statement of objectives[,] which describes specific measurable
steps between the current educational status and the annual goals;
and

5. A description of the pupil’s educational program which in-
cludes:

i. (No change.)

ii. An explanation of why the type of program and placement is
the least restrictive environment appropriate in light of the pupil’s
needs[.]; [Determination of a pupil's least restrictive environment
shall also include the following:

(1) The placement shall be in an appropriate educational setting
as close to his or her home as possible.

(2) In selecting the least restrictive environment, consideration
shall be given to any potentially harmful effect on the pupil.]
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iii. A description of the extent to which the pupil will participate
in regular educational programs. The participation of an educational-
ly handicapped pupil in regular school programs or activities shall
be based on the nature and extent of the pupil’s educational needs.
Appropriate curricular or instructional modifications to the regular
education program shall be stipulated. Precautionary arrangements
shall be made to protect the safety and well-being of the pupill.];

iv. A description of exemptions from regular education program
options [or] including testing programs and State and local graduation
requirements which includes a rationale for the exemptions;

v. Reasons why the individualized education program goals and
objectives do not include the proficiencies measured by the High
School Proficiency Test and the requirement to demonstrate mastery
of curriculum proficiencies for pupils exempted from these require-
ments;

vi. A statement of the alternate [proficiencies as replacements for
the high school proficiencies for pupils exempted from the High
School Proficiency Test and curriculum proficiencies] requirement for
each exemption from State and local high school graduation require-
ments. The individualized education program shall identify which
alternate [proficiencies] requirements must be achieved by the educa-
tionally handicapped pupil to qualify for the State endorsed diploma
issued by the school district;

vii. For educationally handicapped pupils age 14 and over, the district
board of education shall demonstrate that consideration has been given
to the preparation of the pupil for the appropriate post-secondary
program, work setting, adult services or independent living;

[vii.]viii. A statement of and rationale for the length of time the
pupil is expected to be in a special education program including the
length of the school day and an extended academic year, when
appropriate;

[viii.]ix. A statement specifying the language to be used for in-
struction[,] if other than English;

[ix.]x. A statement which describes the [specific] special education
and/or related services, including the frequency and duration of
services and the date when they will begin {and the length of time
they will be provided];

[x.]xi. A statement describing the roles of specific school personnel
and their responsibilities for implementing the various aspects of the
individualized education program; and

[xi.}xii. The criteria, procedure and schedule to determine if the
pupil’s goals and objectives are being met.

(D-(g) (No change.)

(h) The instructional guide shall be completed within 20 calendar
days after the [program] basic plan has been implemented.

(i) The instructional guide shall include, but not be limited to, the
following:

1.-3. (No change.)

4, Any special equipment and instructional media and materials
needed for learning(.}; and

5. Specific descriptions of instructional responsibilities of the regular
and special education teachers.

()) Annually, or more often if necessary, the case manager,
parent(s), teacher(s) [and], the pupil, if appropriate, and other individ-
uals at the discretion of the parent(s) or district board of education shall
meet to review and revise the instructional guide and the basic plan
of the individualized education program and determine placement as
specified in this subchapter.

1. [This meeting shall occur] The annual review shall be completed
by June 30 of a handicapped pupil’s last year in a preschool program.

2. [This meeting shall occur] The annual review shall be completed
by June 30 of a handicapped pupil’s last year in an elementary school
program and shall include input from the staff of the secondary
school.

(k) [A copy of the individualized education program shall be
signed by members of the child study team and] Documentation of
those persons who participated in the development of the individualized
education program shall be maintained and a copy of the individualized
education program shall be provided to the parent(s) in their native
language according to N.J.A.C. 6:28-2.4.
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[(J) The basic plan of the individualized education program shali
be implemented within 90 calendar days after receipt of parental
consent to refer the pupil to the child study team. If parental consent
for the initial placement is withheld, the district board of education
may appeal the parental refusal in accordance with the procedures
for a due process hearing according to N.J.A.C. 6:28-2.7.]

(1) When the parent(s) declines participation in an individualized
education program meeting or is in disagreement with the recommen-
dations, the remaining participants shall develop a written individualized
education program in accordance with this section. However, initial
implementation of special education cannot occur until consent is ob-
tained or a due process hearing decision is issued. For other than initial
implementation of special education, consent is not required. The
parent(s) shall be provided written notice according to N.J.A.C.
6:28-2.3.

(m) During a 2! year old handicapped pupil’s last year in an
educational program, a meeting shall be held including the parent(s),
the case manager, the pupil, if appropriate, and other individuals as
appropriate to develop nonbinding written recommendations con-
cerning services and resources available after the responsibility of the
district board of education has ended.

6:28-3.7 Reevaluation

(a) A reevaluation and individualized education program, if ap-
propriate, shall be completed within three years of the date of the
previous classification. Reevaluation shall be conducted sooner if con-
ditions warrant or if the pupil’s parent(s) or teacher request the re-
evaluation.

1. The child study team shall determine which child study team
members and/or specialists will conduct the evaluations based upon
demonstrated pupil progress in meeting the goals and objectives of the
individualized education program. The reevaluation shall include
assessment by at least two members of the child study team. For pupils
who are auditorily handicapped, in addition to the two required evalu-
ations provided by the child study team, an audiological evaluation and
a speech and language assessment according to N.J.A.C. 6:28-3.5(c)1
shall be required.

2. The child study team shall write an evaluation plan as described
in N.J.A.C. 6:28-3.4(a). The parent(s) shall be provided with a copy
of the evaluation plan and notice according to N.J.A.C. 6:28-2.3.

3. Reevaluations shall be conducted according to N.J.A.C.
6:28-3.4(c), (d), () and (g). Individual child study team assessment shall
be conducted according to N.J.A.C. 6:28-3.4(e)2, 3, 4 or S.

4. Reevaluation shall be conducted when a change in classification
or significant change in placement is being considered.

5. When the reevaluation is completed, the child study team shall
attend a meeting according to N.J.A.C. 6:28-2.3(f) and, if appropriate,
develop the basic plan of the individualized education program.

6:28-[3.7]3.8 Related services

(a) Related services shall be provided to an educationally handi-
capped pupil according to his or her individualized education pro-
gram and may include one or more of the following:

1. Counseling services shall be provided in the following manner:

i. Counseling services for an educationally handicapped pupil shall
be provided within the public schools during the school day by
certified school psychologists, social workers [and] er guidance coun-
selors[.];and

ii. Counseling and/or training services for parents shall be
provided to assist them in understanding the special educational
needs of their child.

2. Occupational and physical therapy shall be provided in the
following manner:

i. Occupational and/or physical therapy shall be provided by
educationally certified [or licensed] therapists{.]; and

ii. A district board of education may contract with approved
clinics and agencies for the provision of occupational and/or physical
therapy.

3. Recreation shall be provided by certified school personnel.

4. Speech [correction] and language services for a pupil classified
as other than “eligible for speech {correction]-language services,” may
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be provided as a related service. Additional classification as “‘eligible
for speech [correction]-language services’ is not required.

5. Transportation shall be provided in the following manner:

i. The district board of education shall provide transportation as
required in the individualized education program or as prescribed by
the school physician. Such services shall include special transpor-
tation equipment, transportation aides and special arrangements for
other assistance to and from and in and around the schooll.];

ii. When out-of-district placement for educational reasons is made
by a district board of education, transportation shall be provided
consistent with the school calendar of the receiving school[.];

iii. When necessary, the case manager shall provide the transpor-
tation coordinator and the bus driver with specific information in-
cluding safety concerns, mode of communication, health and behav-
ioral characteristics of a pupil assigned[.]; and

iv. [When transportation is provided for] For handicapped pupils
below the age of five, safety belts or restraint systems are re-
quired[.]; and

6. Other related services{, as necessary, shall be] as specified in the
pupil’s individualized education program.

(b) [Consistent with professional practice, school] School person-
nel may give advice to parents regarding additional services which
are not required by this chapter. Such advice places no obligation
on the district board of education to provide or fund such services.

6:28-[3.8]3.9 Services to pupils in programs operated by the State
of New Jersey

(a) For a pupil classified as eligible for day training attending an
approved day program, the district board of education shall provide
the services [described in] according to N.J.A.C. 6:28-3.2 through
[3.6]3.8.

(b) For a pupil in residence in a State facility, the responsible
district board of education shall:

I. Maintain the educational records sent by the State facility ac-
cording to N.J.A.C. 6:3-2; and

2. (No change.)

(c) For a pupil in a program operated by or under contract with
the Department of Education, the district board of education retains
responsibility for the provision of programs and services under this
chapter.

SUBCHAPTER 4. PROGRAMS

6:28-4.1 General requirements

(a) Each district board of education shall provide [education
educational programs and related services for educationally handi-
capped pupils [in accordance with their] required by the individ-
ualized education programs of those pupils for whom the district board
of education is responsible.

(b)-(c) (No change.)

[(d) Appropriate facilities shall be provided for educationally
handicapped pupils according to N.J.A.C. 6:22-1.]

[(e)] (d) Appropriate written curricula shall be developed and ap-
propriate materials shall be provided for educationally handicapped
pupils.

[(D)] (e) The length of the school day and the academic year [for]
of programs for educationally handicapped pupils shall be at least
as long as that established for all pupils.

1.-2. (No change.)

[(g) All professional personnel serving educationally handicapped
pupils shall hold the appropriate New Jersey certification or license
commensurate with their assignments.]

[(M)](f) [A] If a classroom aide[,] is employed, he or she shall work
under the direction of a principal, special education teacher, general
education teacher or other appropriately certified personnel[, may
assist] in a special education program. The job description of a
classroom aide shall be approved by the Department of Education
through its county office.

(g) Physical education services, specially designed if necessary, shall
be made available to every educationally handicapped pupil age five
through 21, including those pupils in separate facilities.
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[(i) The district board of education through its chief school admin-
istrator or designee shall be responsible for the placement of an
educationally handicapped pupil in conformance with the pupil’s
individualized education program.]

[1.] (h) When an educationally handicapped pupil transfers from
one New Jersey school district to another, or when a pupil classified
as educationally handicapped by a State or local school district outside
of New Jersey transfers into a New Jersey school district, and immedi-
ate review of the classification and individualized education program
cannot be conducted, the pupil shall be immediately placed in a pro-
gram consistent with the goals and objectives of the current individ-
ualized education program for a period not to exceed 30 calendar
days.

[2. When appropriate, an educationally handicapped pupil shall
be grouped with or participate with noneducationally handicapped
pupils or less severely handicapped pupils in activities that are part
of the educational program.]

[3.1(i) When the individualized education program of [a] an educa-
tionally handicapped pupil does not describe any restrictions, the
pupil shall be included in the regular school program provided by
the district board of education.

[i. This includes participation in health and physical education,
industrial arts, fine arts, music, home economics, vocational and
other regular education programs, intramural and interscholastic
sports, and extracurricular and cocurricular activities.]

[ii.]1. When instruction in [these areas] health, physical education,
industrial arts, fine arts, music, home economics, vocational and other
regular education programs, intramural and interscholastic sports,
nonacademic and extracurricular activities is provided to groups con-
sisting solely of educationally handicapped pupils, the size of the
groups and the age range shall conform [with] to the requirements
for special class programs described in this subchapter.

(i) (No change.)

(k) Each district board of education shall ensure that all educational-
ly handicapped pupils have available to them the variety of educational
programs and services available to non-handicapped pupils.

6:28-4.2 Program [implementation] options

(a) Educational program options [shall] include the following:

1. Instruction in school which complements regular or special class
programs through the following means:

i.-ii. (No change.)

ili. Speech [correction]-language services; and

iv. (No change.)

2. (No change.)

3. A special education program in the following settings:

i.-iit. (No change.)

iv. An educational services commission; and

v. (No change.)

4.-6. (No change.)

7. An approved [privately operated special class] private school for
the handicapped in the continental United States, when it is not
appropriate to provide services according to (a)l through 6 above.
Placement in [a privately operated special class] an approved private
school for the handicapped shall only be made with the prior written
approval of the Department of Education through its county of-
fice[.]); and

8. Individual instruction at home or in [school] other appropriate
facilities, excluding home instruction for medical reasons, with the
prior written approval of the Department of Education through its
county office, only when it is not appropriate to provide a special
education program for an educationally handicapped pupil according
to (a)l through 7 above.

6:28-4.3 Program criteria: supplementary instruction, speeech and
resource rooms

[(b) The following program criteria shall be met:

1.](a) Supplementary instruction and speech [correction]-language
services provided to educationally handicapped pupils shall be in
addition to the regular instructional program and shall meet the
following criteria:
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[i.]1. Speech [correction may]-language services shall be given indi-
vidually or in groups not to exceed three pupils[.];

[ii.]2. Supplementary instruction [may] shall be given individually
or in groups not to exceed five pupils[.];

[iii.]3. A teacher providing supplementary instruction shall be ap-
propriately certified for the subject or level in which instruction is
given according to the requirements of N.J.A.C. 6:11[.];

4. Supplementary and resource room instruction shall not be
provided to pupils by the same teacher during the same instructional
period; and

liv.]JS. Speech [correction]-language services shall be provided by
a certified speech correctionist or speech-language specialist.

[2.](b) Resource room programs shall be instructional centers of-
fering individual and small group instruction in place of regular
classroom instruction, based on curriculum adopted by the board of
education. Resource rooms [and] shall meet the following criteria:

[i.]1. An educationally handicapped pupil in a resource room shall
be enrolled on a regular public school class register with his or her
chronological peers. Instructional responsibility for such a pupil shall
be shared between the resource room teacher and the regular class
teacher(s) as described in the individualized education program.

[ii.]2. Depending on the type of resource room program, the re-
source room teacher shall hold certification as teacher of the handi-
capped, or teacher of blind or partially sighted, or teacher of deafl
and/or hard of hearing.

(iii. A resource room teacher shall be provided one hour per day
or, in the secondary or departmentalized program one instructional
period per day, for consultation with the regular teaching staff.]

[iv.]3. Types of resource room programs shall be designated as
follows:

[(D]i. Single handicap program for pupils with the same classi-
fication:

[(2)])if. Mixed handicap program for pupils with different classi-
fications; and

[(3)]iii. Open program for nonhandicapped and handicapped
pupils.

[v.]4. The number of pupils in a resource room at any given time
shall not exceed five. The total number of resource room pupils
assigned to a resource room teacher shall be no more than 20.

i. When a resource room teacher is assigned other instructional
responsibilities, the maximum number of resource room pupils that can
be assigned to that teacher shall be less than 20. The maximum number
of pupils shall be determined by dividing the number of periods of
resource room instruction to which that teacher is assigned by the
number of periods of that teacher’s total instructional time and multi-
plying the result by 20. Where the school divides its instructional day
by hours rather than periods, the calculation shall be performed by
substituting hours for periods.

[vi.]S. The maximum amount of time per day a pupil [shall] may
participate in a resource room program at the elementary level is two
hours; at the secondary level, two instructional periods.

6:28-4.4 Program criteria: special class programs, secondary,
vocational and vocational rehabilitation

[3.](a) Special class programs shall meet the following criteria:

[i.]1. An educationally handicapped pupil in a special class pro-
gram shall be enrolled on a special class register[.];

[ii.]2. Pupils shall be the primary instructional responsibility of
[the] a full-time special education teacher assigned to that class. Such
teachers shall work [cooperatively] with other teachers to whom the
educationally handicapped pupil may be assigned lor portions of his
or her educational program[.];

[ii1.]3. Depending on the educational handicap(s) of the pupils
assigned to the special class program the special class teacher shall
hold certification as teacher of the handicapped, [or] teacher of blind
or partially sighted, and/or teacher of deaf or hard of hearing.
Teachers of the preschool handicapped shall additionally hold nur-
sery school endorsement[.];

[iv.]4. The age span in special class programs shall not exceed four
years except for eligible for day training pupils according to N.J.A.C.
6:28-8.4(¢)3[.];
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5. A special class program may not be approved as a kinder-
garten;

[v.)6. A special class program shall serve pupils who have the same
classification. Class sizes shall not exceed the following:

[(Dli. Auditorily handicapped—[8] eight pupils;

[(2)]ii. Chronically ill—I5 puptls;

[(3)]iii. Communication handicapped—[8] eight pupils;

[(4)]iv. Emotionally disturbed—([8] eight pupils:

[(5)]v. Mentally retarded, educable—[15] 12 pupils;

[(6)]vi. Mentally retarded, trainable—10 pupils;

[(7)]vii. Mentally retarded, eligible for day training—[9] nine
pupils (pupil to staff ratio of three to one):

[(8)]viii. Multiply handicapped—[8] eight pupils:

[(9)]ix. Neurologically impaired—[8] eight pupils;

[(10)]x. Orthopedically handicapped—10 pupils;

[(1D)]xi. Perceptually impaired—12 pupils:

[(12)]xii. Preschool handicapped—[8] eight pupils (classroom aide
required);

[(13)]xiii. Socially maladjusted—I12 pupils; and

[(1d)]xiv. Visvally handicapped—I[8] eight pupils[.]; and

[vi.]7. The above maximum class sizes may be increased no more
than one-third with the addition of a classroom aide or a second
classroom aide where one is already required by obtaining prior written
approval from the Department of Education through its county
office.

(b) Secondary special class programs shall meet the following
criteria:

1. Programs shall be in schools in which any combination of grades
seven through 12 is contained;

[4.]2. Enrollment in secondary special class programs may be in-
creased by one-half the maximum class size for pupils with the same
classification as noted in [(b)3v](a)6 above[.]; [For instructional
purposes, no group shall contain more than the maximum number
of educationally handicapped pupils with the same classification as
noted in (b)3v and vi above.]

3. For instructional purposes:

i. In all class groups comprised of pupils with a single classification,
class sizes shall be according to (a)6 and 7 above; and

ii. In all class groups comprised of pupils with mixed handicaps, the
group shall be limited to eight educationally handicapped pupils; and

[i.]4. An educationally handicapped pupil enrolled on the register
of a secondary special class program shall receive a minimum of three
instructional periods with the certified teacher(s) of the handicapped
who maintains primary instructional responsibility for the pupil. The
remainder of the pupil’s instruction may be provided in the following
settings, as appropriate:

[(D]i. A class [period(s)] consisting solely of educationally handi-
capped pupils instructed by a regular education teacher where an
adapted general education curriculum is used. [In such classes enrol-
Iment for each period shall be as follows:]

[(A)] (1) In class groups comprised of pupils with a single classi-
fication, class sizes shall be according to [(b)3v] (a)6 above.

[(B)](2) In class groups comprised of pupils with mixed handicaps,
the group shall be limited to eight educationally handicapped pupils.

[(2)] ii. A regular education class instructed by [an appropriately
certified] a subject area teacher. The number of educationally handi-
capped pupils who are enrolled on a special class register who can
attend any given instructional period in such classes shall be limited
to four if program modification is required.

(c) Vocational education programs shall meet the following criteria:

[ii. Vocational education programs shall be made available to an
educationally handicapped pupil at the secondary level consistent
with his or her individualized education program.]

[()]1. For the pupil placed in a vocational program outside of the
local district, responsibility shall be as follows:

[(A)]i. In a full-time county vocational school, all responsibility
for programs and services rests with the receiving district board of
education][.];

[(B)]ii. In a shared-time county vocational school and in an area
vocational technical school, primary responsibility rests with the

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

sending district board of education. Vocational personnel shall par-
ticipate in the individualized education program decisions{.]; and

[(2)]2. In vocational shop, and related academic programs class
sizes shall be as follows:

[(A) For a class consisting solely of educationally handicapped
pupils, the limit shall be 10:

(B) For participation in a regular class, the number of educational-
ly handicapped pupils shall be limited to four if program modi-
fication is required.]

i. For a class consisting of educationally handicapped pupils, the
maximum class size with an aide shall not exceed 15. Class size shall
not exceed 10 without the addition of an aide unless prior written
approval of the Department of Education through its county office is
granted. Approval shall be considered according to procedures specified
by the Department of Education. Requests for approval of a class size
which exceeds 10 without an aide shall include, but not be limited to,
a description of the following pupil needs and instructional consider-
ations:

(1) Nature and degree of handicapping condition;

(2) Interests, aptitudes and abilities of the pupil;

(3) Functional level;

(4) Employment potential;

(8) Type of occupational area;

(6) Instructional strategies;

(7) Safety factors; and

(8) Physical facility requirements.

(d) Secondary level pupils may be placed in vocational rehabilitation
facilities in accordance with the following:

1. Vocational rehabilitation facilities shall be approved by the New
Jersey Department of Labor, the Division of Vocational Rehabilitation
Services and the Department of Education, through its county offices,
to provide vocational evaluation and work adjustment training only;

2. Placement shall be on a part-time basis. All other mandated
instruction/services, as specified in the individualized education pro-
gram shall be provided in an education program approved by the Depart-
ment of Education; and

3. Placement in vocational rehabilitation facilities shall be made with
prior written aproval by the Department of Education through its county
office.

6:28-4.5 Program criteria: home instruction

[S.]J(a) [nstruction provided in lieu of classroom instruction for
pupils confined to their residence and classified by the school physician
as eligible for home instruction shall meet the following criteria:

[1.]1. Instruction shall be provided at the pupil’s place of con-
finement[.];

[ii.]2. The pupil shall be carried on an individual home instruction
register[.];

[iii.]3. Instructional services shall begin within seven calendar days
after eligibility has been established[.];

[iv.]4. The teacher providing instruction shall be appropriately
certifed as teacher of the handicapped or for the subject or level in
which the instruction is given[.];

[v.]5. The pupil shall receive a program that meets the require-
ments of the district board of education for promotion and gradu-
ation[.] unless exempted in the individualized education program;

[vi.]6. Instruction shall be provided for no fewer than five hours
per week. The five hours of instruction per week shall be ac-
complished in no fewer than three visits by a certified teacher on at
least three separate days. When instruction is provided by direct
communication to a classroom program by telephone, computer or
television, this instruction shall be in addition to the basic five hours
of instruction [by a teacher.]; and

[vii.]7. Instruction may be provided for up to 60 calendar days in
a school year. If the school physician believes that instruction for
a longer period of time is indicated, referral shall be made according
to N.J.A.C. 6:28-3.3 for determination by the child study team of
eligibility for special education and/or related services.

[6.](b) A pupil classified as educationally handicapped [by a child
study team may] shall have [the] his or her individualized education
program implemented through one to one instruction at home or in
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another appropriate setting when it can be [demonstrated] doecumented
that no other program option is appropriate at that time.

[i.]1. Prior written approval to provide home instruction shall be
obtained from the Department of Education through its county of-
fice.

[ii.]2. Approval shall be obtained for a maximum of 60 calendar
days.

[ii. Subsection (b)5ii, iv, v and vi] 3. Paragraphs (a)2, 3, 4 and
5 above shall apply to the home instruction program of pupils classi-
fied by the child study team.

4. Instruction shall be provided for no fewer than 10 hours per week.

{¢) Instruction provided for pupils confined to a hospital, convales-
cent home or other medical institation, classified by the school physician
as eligible for home instruction or classified by the child study team
as educationally handicapped, shall meet the following criteria:

1. Instruction shall be provided by a district board of education,
educational services commission or jointure commission at the pupil’s
place of confinement;

2. Paragraphs (a)2, 3, 4, 5 and 7 above shall apply to the home
instruction program; and

3. Individualized instruction shail be provided through either;

i. One to one instruction according to (a)6 above;

ii. Instruction to small groups of no more than three pupils, for no
fewer than 15 hours per week; or

iii. When instruction is provided by direct communication to a
classroom program by telephone, computer or television, this instruction
shall be in addition to (c¢)3i or ii above.

6:28-4.6 Exceptions

[(c))(a) [Any exceptions regarding] Exceptions to the requirements
of this [sub]chapter shall be:

1. [made] Made only with prior written approval of the Depart-
ment of Education through its county office[.];

2. For a period not to exceed one year;

3. Regarding length of school day and/or the academic year or class
size or classification according to N.J.A.C. 6:28-4.4(a)6 or age range
according to N.J.A.C. 6:28-4.4(a)4 or required hours or periods of
instruction.

(b) The county office shall:

1. Approve the exceptions incorporated in the pupil’s individualized
education program; or

2. Convene a meeting of the child study team and parent(s) to review
the exceptions and individualized education program and to reach a
consensus regarding the delivery of a free, appropriate public education.
If it is determined that the granting of the exceptions would interfere
with the delivery of a free, appropriate public education to the pupil,
the county office may deny the exception.

6:28-[4.3]14.7 (No change in text.)

6:28-[4.4]4.8 Diplomas and graduation

[(a) A handicapped pupil who entered a high school program prior
to September 1981 and who successfully completes his or her individ-
ualized education program shall receive the secondary diploma of the
school district responsible for his or her education.]

{(b)] (a) An educationally handicapped pupil who entered a high
school program in September 1981 or thereafter shall meet the high
school graduation requirements according to N.J.A.C. 6:8-7, unless
exempted in his or her individualized education program. The indi-
vidualized education program must specifically address these gradu-
ation requirements. [A handicapped pupil shall be exempted from
the High School Proficiency Test and demonstration of mastery of
the curriculum proficiencies if it can be demonstrated that his or her
individualized education program is characterized by goals and ob-
jectives which do not include the range of High School Proficiency
Test skills and curriculum proficiencies or if the pupil would be
adversely affected by taking the High School Proficiency Test.] The
individualized education program shall specify which requirements
would qualify the educationally handicapped pupil for a State en-
dorsed diploma issued by the school district responsible for his or
her education.
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(b) An educationally handicapped pupil shall be exempted from the
High School Proficiency Test and demonstration of mastery of the
curriculum proficiencies if it can be demonstrated that his or her individ-
ualized education program has not included the range of proficiencies
measured by High School Proficiency Test and curriculum proficiencies
or if the pupil would be adversely affected by taking the High School
Proficiency Test.

(c)-(d) (No change.)

(e) Educationally handicapped pupils meeting the standards for
graduation according to N.J.A.C. 6:28-4.8, shall have the opportunity
to participate in graduation exercises and related activities on a
nondiscriminatory basis.

SUBCHAPTER 5.

6:28-5.1 General requirements

(a) [Clinics] Only clinics and agencies approved by the Department
of Education [are organizations which] may provide those contracted
services to district boards of education [as] delineated in this
subchapter.

(b) (No change.)

(c) Services [provided] which may be contracted shall be restricted
to the following:

1. For public school pupils[, clinics and agencies may provide}:

i. Independent child study team evaluations and/or [Child] child
study team diagnostic services to supplement existing local district
services; and

ii. (No change.)

2. For nonpublic school pupils[, clinics and agencies may provide]:

1.-iii. (No change.)

3. Medical clinics and agencies approved by the New Jersey De-
partment of Health or appropriate State [agency] agencies outside
of New Jersey may conduct diagnostic medical services. These agen-
cies do not have to obtain Department of Education approval nor
do district boards of education have to receive prior approval of the
Department of Education to purchase [the] diagnostic medical ser-
vices.

(d) District boards of education may purchase services listed under
(c)! and 2 above from approved clinics and agencies with the prior
written approval of the Department of Education through its county
office according to the following:

1. A request for approval to purchase services shall include the
proposed terms of the contract[.];

2. The district board of education shall be notified of approval
or disapproval within 30 calendar days of the request[.]; and

3. (No change.)

APPROVED CLINICS AND AGENCIES

6:28-5.2 Approval procedures

(a) [Approval] Annual approval of clinics and agencies shall
[include] require, but not be limited to, submission and evaluation of
the following [criteria]:

1. A valid certificate of incorporation or certificate of formationl,
certificate of trade, or business name,]. Where appropriate, any
licenses or permits required by [laws, regulations,] ordinances in
effect within the state, county or municipality where the clinic or
agency provides its services shall be provided:

2. (No change.)

3. A list of professional staff who will provide services which
indicates each individual’s certification or license and the function
he or she will fulfili;

i. All staff shall be appropriately certified or licensed[.];

ii. All educational certificates shall be recorded with the Depart-
ment of Education through the county office in which the clinic or
agency is located[.];

iti. Professional staff employed by a clinic or agency who work
full time for a district board of education shall not provide service
for the clinic or agency during the hours of that individual’s public
school employment[.]; and

iv. An employee of a district board of education shall not provide
service as an employee of a clinic or agency to a pupil who is the
responsibility of his or her employing district board of educa-
tion[.];
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4. A description of the facility or facilities in which services shall
be provided including assurances that the facility meets applicable
building and administrative code standards;

5. (No change.)

6. Assurance of an adequate accounting system according to gen-
erally accepted accounting principles; and

7. (No change.)

(b) Any clinic or agency denied approval by the Department of
Education may appeal the annual approval decision to the Com-
missioner of Education for a hearing according to N.J.A.C. 6:24.
Such hearing shall be governed by the provisions of the Adminis-
trative Procedure Act (see N.J.S.A. 52:14B-1 et seq. and 52:14F-1
et seq., as [supplemented] implemented by NJ.A.C. [:1).

SUBCHAPTER 6. SERVICES FOR NONPUBLIC SCHOOL
PUPILS

6:28-6.1 General requirements

(a) [Each district board of education shall provide pupil evaluation
to determine eligibility for special education and/or related services,
compensatory education, supplementary instruction, home instruc-
tion and instruction in English as a second language for pupils
enrolled in nonpublic schools located within the district.] This
subchapter applies only to programs and services provided under
N.J.S.A. 18A:46A-1 et seq. and 18A:46-19.

(b) The district of residence, as required by Federal law and regu-
lation, shall maintain responsibility for providing a free, appropriate
public education for pupils enrolled in nonpublic schools.

[(b)] (¢) [Each] The district board of education in which the non-
public school is located shall provide to nonpublic school pupils the
programs and services required by this subchapter by itself, or
through joint agreements with other district boards of education or
through contracts with educational services commissions or with
clinics and agencies approved under N.J. A.C. 6:28-5.

[(c)] (d) Specifications [of] for contracts to provide programs and
services covered by this subchapter shall be approved by the county
superintendent of schools.

[6:28-6.2 Definitions

“Nonpublic school™ means an elementary or secondary school,
other than a public school, within the State, providing education in
grades kindergarten through 12, or any combination of them, in
which a pupil age five through 20 may fulfill compulsory school
attendance and which complies with Title VI of the Civil Rights Act
of 1964 (P.L. 88-352).

“*Nonpublic school pupil” means any pupil who is enrolled full
time in a nonpublic school. A pupil who boards at a nonpublic school
shall be considered a resident of the New Jersey district in which the
parent(s) resides.]

6:28-[6.3]6.2 Provision of programs and services

(a)-(i) (No change.)

() The district board of education in which the nonpublic school
is located shall maintain all records of nonpublic school pupils receiv-
ing programs and/or services under this subchapter according to
N.J.A.C. 6:3-2.

6:28-[6.4]6.3 Fiscal management

(a) Each district board of education shall provide programs and
services under this subchapter [up to] at a cost not to exceed the
amount of State aid [received for that year according to N.J.S.A.
18A:46A-1 et seq.] funds.

(b)-(¢) (No change.)

(d) Each district board of education shall recetve State aid for
programs and services required by this subchapter for the succeeding
school year[, as determined by the Department of Education and)
as available from appropriated funds for nonpublic school programs
and services.

6:28-[6.5]6.4 End of the year report

(a) (No change.)

(b) The end of the year report shall include the numbers of non-
public school pupils provided each program or service and such other
information as may be required by the Department of Education.
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SUBCHAPTER 7. PROGRAMS BY EDUCATIONAL
SERVICES COMMISSIONS, JOINTURE
COMMISSIONS, REGIONAL DAY
SCHOOLS, COUNTY SPECIAL SERVICES
SCHOOL DISTRICTS, THE MARIE H.
KATZENBACH SCHOOL FOR THE DEAF
[AND], PRIVATE SCHOOLS FOR THE
HANDICAPPED AND PUBLIC COLLEGE
OPERATED PROGRAMS FOR THE
HANDICAPPED

6:28-7.1 General requirements

(a) Educational services commissions, jointure commissions, re-
gional day schools, county special services school districts, the Marie
H. Katzenbach School for the Deaf, [and] private schools for the
handicapped and public college operated programs for the handicapped
shall obtain prior written approval from the Department of Educa-
tion to provide programs for educationally handicapped pupils
through contracts with district boards of education.

1. Approval for the initiation, expansion or change of a program
shall be based upon the criteria established by the Department of
Education.

2. (No change.)

3. [Approval] Annual approval for private schools shall be obtained
[annually] and shall include, but not be limited to, the provisions
of N.J.A.C. 6:28-7.[(e)4, 5 and 6]3.

(b) (No change.)

(¢) Programs for educationally handicapped pupils provided under
this subchapter shall be operated according to this chapter.

1. Exceptions regarding pupil placement shall be made [with the
prior written approval of the Department of Education through its
county office in the county in which the responsible district board
of education is located] according to N.J.A.C. 6:28-4.6. Providers of
programs under this subchapter shall maintain documentation of this
approval.

[2. Exceptions from all other requirements in this subchapter shall
be made only with prior written approval from the Department of
Education.]

(d) (No change.)

(e) The residential component of an approved private school for the
handicapped shall be approved by either the New Jersey Department
of Human Services or by the appropriate government agency in the state
in which the school is located.

(f) Out-of-state private schools for the handicapped shall be approved
to provide special education programs by the department of education
of the state in which they are located prior to applying for eligibility
to receive New Jersey pupils. Exceptions to this requirement may be
made only at the discretion of the Division of Special Education, the
New Jersey Department of Education based on demonstrated com-
pliance with N.J.A.C. 6:28 and 6:20-4.

(g) When an approved private school has a change in corporate
structure or changes the structure of its governing body frem that which
was approved in the prior year, the composition of the board shall be
according to N.J.A.C. 6:28-7.2(e)6iii(1) and (2).

[(e) Private schools wishing to provide services according to
N.J.A.C. 6:28-5.1(c) shall comply with N.J.A.C. 6:28-5.]

6:28-7.2 Approval procedures to establish or change a program

(a) [At least six months prior] Prior to the [initiation of] establish-
ment or change of a program for educationally handicapped pupils,
an application shall be submitted to the Department of Education.

(b) (No change.)

(c) The Department of Education shall notify the applicant of its
[approval] decision no later than [three months] 90 calendar days
after receipt of the application.

(d) An appeal of the decision [by staff of the Department of
Education shall] to deny approval may be made to the Commissioner
of Education according to N.J.A.C. 6:24.

(e) The application for approval to establish or change a program
for educationally handicapped pupils shall include, but not be limited
to:
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[1. A statement of need indicating the number and age of educa-
tionally handicapped pupils to be served by category of handicap,
and the existing programs and services available to these pupils
within the geographic area to be served:]

1. A survey of need indicating the number, age range and classi-
fications of educationally handicapped pupils to be served. This survey
shall include, but not be limited to:

i. A listing of local school districts surveyed, indicating the number
of pupils in need of the proposed programs/services; and

it. A listing of existing approved programs, within the geographical
area to be served, which currently serve pupils with the same or similar
educational needs;

2. (No change.)

3. The projected program for each group of educationally handi-
capped pupils with the same handicapping condition including:

i.-iii. (No change.)

iv. The nature and scope of the program and services to be offered
and the number and type of educationally handicapped pupils to be
served: and

v. A description of the proposed curriculum including a statement
of philosophy, goals, objectives and instructional strategies:

4. A copy of the approval of the facility by the Department of
Education through its county office including certification of health
and fire approval;

5. [As] An assurance that [health, safety and] necessary emergency
procedures will be followed; and

6. Additionally each private school shall submit:

i. (No change.)

. A copy of the certificate of incorporation; and

iii. The names of the members of the board of directors
[which:]. For initiation of a program this board of directors:

(1) (No change.)

(2) May include the director of the private school in a [monitoring]
nonvoting capacity, but no other employee or officer of the school[;
and].

[iv. Al materials shall be submitted by January !, 1985, and an-
nually thereafter.]

6:28-7.3 Annual approval procedures

(a) Annually each approved private school shall submit information
including, but not limited to:

1. Program information:

i. Number of pupils to be served;

ii. Numbers and types of classes:

iii. Number of school days; and

iv. Daily hours in session;

2, Staffing information:

i. Staff roster including classes assigned and certification(s) held;

3. Fiscal information according to N.J.A.C. 6:20;

4. A copy of the certificates of health, fire, boiler inspections, oc-
cupancy and, if applicable, sewerage plant;

5. Assurance statement that necessary emergency procedures will be
followed; and

6. An affidavit that its programs and services for the educationally
handicapped are nonsectarian and in compliance with N.J.S.A.
18A:46-1 et seq., N.J.A.C. 6:28, the Education for All Handicapped
Children Act-Part B. (20 U.S.C. 1400 et seq. and the Rehabilitation
Act (USPL 93-112 Section 504).

6:28-[7.3]7.4 Responsibilities of district boards of education

(a) The educational program of a handicapped pupil provided
through contractual agreements as described in N.J.A.C. 6:28-7.1(a)
shall be considered the educational program of the district board of
education. The district board of education shall be responsible for
the services required in NJ.A.C. 6:28-3.

[1. District boards of education may contract with program
providers for the services required in N.J.A.C. 6:28-3.]

[i. A district board of education] 1. For pupils placed in programs
described in N.J.A.C. 6:28-7.1(a), representative(s) of the program and
the district board of education shall participate in any [decision-mak-
ing] meeting(s) [unless this is documented not to be feasible] accord-
ing to N.J.A.C. 6:28-2.3(f).
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[ii. The district board of education’s child study team shall review
any child study team reports developed under the contract according
to N.J.A.C. 6:28-3.4(i).]

(b) The placement of an educationally handicapped pupil in a
program as described in N.J.A.C. 6:28-7.1(a) shall be made only with
the prior written approval of the Department of Education through
its county office. Providers of programs under this subchapter shall
maintain documentation of this approval.

I. (No change.)

2. Prior to placement in a program [in New Jersey], a representa-
tive of the district board of education and, if possible, the parent(s)
shall visit the school.

3. (No change.)

4. When a district board of education is able to demonstrate to
the Department of Education through its county office that the
individualized education program of an educationally handicapped
pupil cannot be provided by a public program or private day school
program, the pupil may be placed in [a] an approved residential
private school which shall be at no cost to the parent(s). The district
board of education shall be responsible for special education costs,
room and board.

5. Placement of an educationally handicapped pupil in [a] an ap-
proved residential private school by a public agency, other than the
district board of education, shall be subject to the rules governing
such agencies and to this chapter. The district board of education
shall pay the [day] nonresidential special education costs.

i. (No change.)

it. The chief school administrator or his or her designee shall
participate with the public agency in the placement decision [when
a] if the district board of education is [expected] to be responsible
for the special education costs.

(c) If the approval of a private school for the handicapped is removed,
a district board of education having an educationally handicapped pupil
placed therein, shall immediately begin seeking an alternative, ap-
propriate placement for that pupil.

6:28-[7.4]7.5 Provision of programs

(4) An educational program provided under this subchapter shall
conform to the requirements of N.J.A.C. 6:28-4 and to the pupil’s
individualized education program. [Physical education, industrial
arts, fine arts, home economics, health services and other educational
services shall be provided on a basis comparable to that provided
in the pupil’s local school district.]

(b)-(c) (No change.)

(d) A provider of programs under this subchapter shall notify the
Department of Education 90 calendar days prior to ceasing operation.

6:28-[7.5]7.6 Termination or withdrawal from an educational
program

(a) Prior to the termination or withdrawal of any educationally
handicapped pupil from an approved program described in N.J.A.C.
6:28-7.1(a), there shall be an individualized education program review
conference according to N.J.A.C. 6:28-3.6(j) which shall include par-
ticipation of appropriate personnel from the receiving school [and
the pupil’s parent(s)]. Fifteen calendar days prior te [written notice
of] termination or withdrawal written notice shall be [made] given by
the parent(s), the district board of education or the school providing
the program to the other parties.

(b) [When an] An educationally handicapped pupil [completes his
or her individualized education program, the pupil shall receive a
diploma if the requirements of N.J A.C. 6:28-[4.4]4.8 are met.

6:28-[7.6]7.7 Fiscal management

(a)-(c) (No change.)

(d) Transportation for pupils in residence at the Marie H. Katzen-
bach School for the Deaf shall be [the responsibility of the Katenbach
School] according to N.J.A.C. 6:78-1.3.

[(e) Annual program budgets shall be submitted for approval to
the Department of Education by each provider on forms distributed
by the department.]

[(N} te) All [providers under this subchapter] approved private
schools for the handicapped shall submit a certified audit to the De-
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partment of Education [at the end of each school year] by November
first, for the prior school year, according to N.J.A.C. 6:20.

6:28-7.[7]8 Records

(a) All providers under this subchapter shall conform to the re-
quirements of N.J.A.C. 6:3-2 pertaining to pupil records. In addition:

1. (No change.)

2. Requests for access to pupil records by authorized organiza-
tions, agencies or persons as stated in N.J.A.C. 6:3-2 shall be directed
to the chief school administrator or his or her designee of the local
school district having responsibility for the handicapped pupil.

3. (No change.)

b. (No change.)

6:28-7.9 Monitoring and corrective action

(a) The Department of Education shall monitor approved private
schools for the handicapped according to N.J.A.C. 6:28-9.1. On site
monitoring shall be conducted at least every five years.

(b) When an approved private school is determined to be in non-
compliance, Department of Education actions may include, but are not
limited to:

1. The Department of Education may issue a conditional approval
status when noncompliance is demonstrated in such areas as staff
certification, facilities approval, business services according to N.J.A.C.
6:20-4 or submission and/or implementation of the corrective action
plan.

i. An approved private school which is issued a conditional approval
status may not accept new pupils;

2. The Department of Education may refuse to grant annual approval
when chronic or systemic noncompliance is demonstrated; and

3. The Department of Education may immediately remove program
approval when it is documented that the health, safety or welfare of
the pupils is in danger.

(¢) An appeal of the actions of the Department of Education may
be made to the Commissioner of Education according to N.J.A.C. 6:24.

SUBCHAPTER 8. PROGRAMSOPERATED BY [OTHER]
THE DEPARTMENTS OF [NEW JERSEY
STATE GOVERNMENT] CORRECTIONS

AND HUMAN SERVICES

6:28-8.1 General requirements

(a) The requirements of this chapter shall apply to all educational
programs provided under N.J.S.A. 18A:7B for handicapped pupils
by [a department] the Departments of [New Jersey State government,
except as otherwise provided in this subchapter] Corrections and
Human Services. These requirements do not apply to Graduate
Equivalent Degree (GED), adult continuing education or college degree
programs.

[1. This shall include but not be limited to the Department of
Corrections, the Department of Higher Education and the Depart-
ment of Human Services.

2. This shall not include the Department of Education.]

(b) AN educationally handicapped pupils shall receive an educa-
tional program and/or related services based on un individualized
education program. A pupil who has an individualized habilitation
plan or an individual treatment plan, as defined by the Department
of Human Services, shall have the individualized education program
incorporated into the plan.

(c)-(e) (No change.)

(f) Educational programs and services shall be provided for each
pupil between the ages of three and 21 who does not hold a high
school diploma or who is not enrolled in a Graduate Equivalent Degree,
adult continuing education or a college degree program.

(g) Attendance is compulsory for all pupils except for a pupil age
16 or above who explicitly waives this right. [A] Such a waiver may
be revoked at any time by the pupil. For a pupil below the age of
18, a waiver is not effective unless accompanied by parental consent.
Educationally handicapped pupils may re-enroll according to N.J.A.C.
6:28-2.1(b).

(h) [An] All education programs with the exception of home instruc-
tion shall be scheduled for at least four hours per day and no fewer
than (80 days euch year.
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(i) (No change.)

(j) When a pupil enters a State facility:

1. If the pupil is educationally handicapped and an immediate review
of the classification and individualized education program cannot be
conducted, the pupil shall be placed in a program consistent with the
goals and objectives of the current individualized education program for
a period not to exceed 30 calendar days; or

2. If the pupil is not currently classified as educationally handi-
capped, or if the State facility does not have current schoel records,
the State facility shall review the pupil’s educational status within 30
calendar days to determine if the pupil is potentially educationally
handicapped and if referral to the child study team is required.

[()] (k) Each State facility shall develop a special education plan
according to N.J.A.C. 6:28-1.2 which additionally shall include:

1.-2. (No change.)

(1) Annually the responsible board of education shall be notified of
the pupil’s progress toward the local and State high school graduation
requirements according to N.J.A.C. 6:8-7.

(m) District boards of education shall grant State endorsed diplomas
for pupils enrolled in State facilities in accordance with N.J.A.C. 6:8-7
and 6:28-4.8(a).

6:28-8.2  Pupil records

(a) (No change.)

(b) [All] Prior to exiting a State facility, all educational records
[must] shall be transmitted to the responsible district board of educa-
tion, as indicated by N.J.S.A. 18A:7B-12, in order to assure credit
for work completed by the pupil. [District boards of education shall
grant appropriate credit and diplomas for educational work com-
pleted by pupils enrolled in State facilities.]

(c¢) In the case of pupils with no identifiable district board of educa-
tion, records shall be maintained by the Department of Corrections or
Department of Human Services according to N.J.A.C. 6:28-2.9.

6:28-8.3 Procedural safeguards

[(a) A due process hearing request may be made to the Depart-
ment of Education for a pupil confined in a residential facility oper-
ated by or under contract to a department of State government on
issues of classification on the components of an education program
or an educational placement.

(b) A request for an administrative review shall be made directly
to the appropriate department of State government.

1. The Department of Corrections and the Department of Human
Services shall develop written administrative review procedures which
shall be approved by the Department of Education.]

(a) A due process hearing request for a pupil in a State facility shall
be made to the Department of Education according to N.J.A.C.
6:28-2.7. Attempts to resolve conflicts prior to a request for due process
are encouraged; however a request for mediation or administrative
review is not a prerequisite to a hearing.

(b) A request for mediation may be made directly to the Department
of Corrections or the Department of Human Services.

1. The Department of Corrections and the Department of Human
Services shall adhere to written mediation procedures approved by the
Department of Education.

(c) Mediation efforts by the Department of Education as described
in N.J.A.C. 6:28-2.6 may be requested for handicapped pupils.

(d) (No change.)

(e} [A handicapped pupil shall not be suspended or expelled from
an educational program for manifestations or consequences of the
pupil’s handicap, except on an emergency basis to prevent imminent
danger of injury to the pupil or others.] Discipline of educationally
handicapped pupils shall be according to N.J.A.C. 6:28-2.8.

(f) Surrogate parents shall be appointed according to NJ.A.C.
6:28-2.2.

6:28-8.4 Provision of programs

(a) (No change.)

(b) A [State] residential State facility may recommend placement
of a pupil in a local school district if the pupil is capable of partici-
pating in an educational program offered by a district board of
education. Documentation of attempts to place the pupil in the least
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restrictive environment according to N.J.A.C. 6:28-2.10 shall be stated
in the pupil’s individualized educational program. [The district board
of education may accept or reject the pupil. If accepted, tuition]
Tuition shall be paid by the State facility to the district board of
education where the pupil is placed.

(¢) [Educational certificates for professional staff] All professional
staff shall be appropriately certified to function in their area of assign-
ment and their certification shall be on file in the respective depart-
ment’s education office [or] and in the appropriate county office of
the Department of Education.

1. (No change.}

2. All other educational staff shall hold the certification de-
termined appropriate by the [directors of the offices of education in
the departments operating educational programs or by the ap-
propriate county office of the] Department of Education.

[3. The appropriateness of certification will be reviewed annually
by the Department of Education.]

3. When a class has educationally handicapped as well as nonhan-
dicapped pupils, the assigned teacher shall hold certification as teacher
of the handicapped.

(d) Class size for all pupils enrolled in State-operated programs
shall not exceed the following:

. (No change.)

2. Child treatment center or psychiatric hospital—[8] eight pupils;

3. (No change.)

4. Day training center—[9] nine pupils per classroom with a pupil
to stalf ratio of three to one: and

5. (No change.)

[6. Programs operated by the Department of Higher Educa-
tion—according to NJ.A.C. 6:28-4.2.]

(e) Day training programs shall be provided in the following man-
ner:

I. The Department of Human Services shall provide educational
programs and related services for pupils classified as eligible for day
training in State-operated or contracted facilities|.];

2. A day training program is responsible for [carrying out] im-
plementing the individualized education program|.] which shall be
developed by the district board of education agency with input from
a curriculum consultant from the day training center;

3. In classes for pupils classified as eligible for day training. the
age range may exceed four years[. If a pupil is placed in a class in
which he or she is not within the four-year age range of the other
pupils,] only if the rationale for placement {shall be] is noted in the
pupil’s individualized education program[.];

4. An educational program for pupils classified as eligible for day
training in a State residential facility shall be commensurate with
those in a day training center[.]; and

5. (No change.)

(f) For those pupils placed in day training centers, the district board
of education shall:

1. Develop the basic plan section of the individualized education
program with participation of the curriculum consultant from the
proposed day training facility;

2. Conduct the annual review of the individualized education program
according to N.J.A.C. 6:28-3.6(j) and include the participation of the
teaching staff member from the day training facility who is familiar
with the pupil; and

3. Conduct the reevaluation according to N.J.A.C. 6:28-3.7(j) and
provisions of this subchapter.

(g) For those pupils placed in day training centers, the Department
of Human Services shall:

1. Provide an opportunity for the teacher having knowledge of the
pupil to contribute to the development of the instructional guide section
of the individualized education program in accordance with N.J.A.C.
6:28-3.6(i); and

2. Provide the educational program and all related services as speci-
fied in the individualized education program.

[(D)] (h) An educational plan [should] shall be developed by the
approved facility for each school age pupil leaving a Department of
Corrections or Department of Human Services education program
which shall include:
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1. [The current individualized education program or a description
of the general education program.] Information necessary to formulate
an appropriate educational program when the pupil returns to a local
district or attends any other educational program beyond the facility
placement.

2. [Any other educational information necessary to formulate an
appropriate educational program when the pupil returns to a local
district.] An individualized education program for educationally handi-
capped pupils; or for non-educationally handicapped pupils, a descrip-
tion of the pupil’s general education program; and

3. Specifics for the implementation of the plan including:

i. Contact personnel;

ii. Program recommendations;

iii. Timelines for implementation; and

iv. Personnel responsible for implementation.

(i) When a pupil in a residential State facility is in need of home
instruction according to N.J.A.C. 6:28-4.5(b), the State facility shall
implement the program. Pupils may receive home instruction beyond
60 calendar days only with written approval of the Department of
Education through its county office.

(i) When a pupil in a day training center is in need of home instruc-
tion according to N.J.A.C. 6:28-4.5(b), the center shall implement
the program. When home instruction extends beyond 60 calendar days,
the Department of Human Services, Office of Education shall notify
the responsible district board of education. The district shall review the
pupil’s current educational classification. Pupils may receive home in-
struction beyond 60 calendar days only with written approval of the
Department of Education through its county office.

6:28-8.5 Eligibility to receive State funds

(a)-(b) (No change.)

[(c) The Department of Education shall forward the first-quarter
State Facilities Education Act funds to the Department of Correc-
tions and the Department of Human Services by July 1. All subse-
quent funding for the fiscal year shall be contingent upon acceptance
of the special education plan or annual update by the Department
of Education.

(d) The determination of the district of residence for funding
purposes for pupils in programs operated by the Department of
Corrections or the Department of Human Services shall be according
to NJ.S.A. [8A:7B-12.]

[(e)] (¢) Annually the Department of Corrections and the Depart-
ment of Human Services shall submit a composite education program
budget for all programs and services under its jurisdiction in ac-
cordance with N.J.S.A. 18A:7B-12.

6:28-8.6 Program review and approval

(a) Annually the Department of Education shall review all educa-
tional programs provided for educationally handicapped pupils by a
department of State government for compliance with New Jersey
Statutes Annotated, New Jersey Administrative Code, and adherence
to their approved special education plan and budget.

(b) (No change.)
SUBCHAPTER 9. MONITORING, CORRECTIVE ACTION
AND COMPLAINT INVESTIGATION

6:28-9.1 Monitoring and corrective action

(a) (No change.)

(b) The monitoring process [shall] may include[, as necessary] but
is not limited to:

I. Review of data and reports;

2. [Conducting on] On-site visits;

3. Comparison of a sample of individualized education programs
with the programs and services offered; and

4. Audit of Federal and State funds.

(¢) (No change.)

(d) If the public or private agency receives a review report that
indicates noncompliance, [an improvement] a corrective action plan
shall be developed by the agency and submitted to the Department
of Education for approval.
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(e) The [improvement] corrective action plan shall be submitted
according to a format provided by the Department of Education and
shall include, but not be limited to, the following:

1. Objectives and strategies for correcting each non-compliance
item cited, including resources needed; and

2. [Target dates for correction of] Dates by which noncompliance
will be corrected.

(f) The Department of Education shall review the [improvement]
corrective action plan and notify the agency if it is acceptable.

(g) When [an improvement] a corrective action plan is not sub-
mitted, [or] found unacceptable or not implemented, the Department
of Education shall notify the agency of the [sanctions] actions that
it intends to [apply] take.

(h) An appeal of the [decision by staff of the Department of
Education shall] denial of approval of a corrective action plan, imposi-
tion of sanctions or determination of noncompliance may be made to
the Commissioner of Education according to N.J.A.C. 6:24.

(i) The Department of Education shall maintain monitoring records
for a period of at least five years.

6:28-9.2 Complaint [procedures] investigation

(a) The Director of the Division of Special Education or his or
her designee(s) shall be responsible [for implementing the procedures
to] for reviewing, [investigate and take] investigating and taking action
on any written complaint of substance regarding the provision of
special education and/or related services covered under this chapter.
The Division of Special Education in conjunction with the county office
of education, shall complete an investigation within 60 calendar days
after a written complaint is received. [The procedures may include:

1. Referral by the director to the county office of the Department
of Education for fact finding, and if possible, a negotiated settlement;

2. Monitoring by the Division of Special Education according to
N.J.A.C. 6:28-9.1.

(b) A written report of the actions taken by the Division of Special
Education and the results of these actions shall be completed within
60 calendar days of the receipt of the written complaint. The report
shall be sent to all parties involved.]

(b) The investigation may include, but not be limited to:

1. Review of policies and procedures;

2. Review of pupil record(s);

3. Observation of special class programs; and

4. Interview(s) of complainants, staff and parents.

(c) A report of findings, conclusions and, when warranted, the re-
quired corrective actions shall be sent to the parties involved.

(d) Upon receipt of the complaint investigation report, either party
may appeal the findings and/or recommendations by filing a petition
with:

1. The Commissioner of Education in accordance with N.J.A.C.
6:24; or

2. The United States Secretary of Education in accordance with 34
C.F.R. 76.781.

SUBCHAPTER 10. EARLY INTERVENTION PROGRAMS

6:28-10.1 General requirements

(a) This subchapter applies to all agencies that receive public funds
through contracts from the Department of Education for the
provision of early intervention programs to handicapped children
between birth and age three. Early intervention programs shall [be
comprehensive, interdisciplinary programs that] address a child’s
education, health and human service needs within the framework of
the family through an individualized family service plan according to
P.L. 99-457.

(b) Early intervention programs shall be [approved annually] ad-
ministered by the Department of Education as the lead agency in
collaboration with the Departments of Health and Human Services and
the Developmental Disabilities Council.

(c) [Approved early] Early intervention programs that receive pub-
lic funds through contracts shall be funded to the extent provided by
appropriations to the Department of Education for these purposes
[and shall conform to contract requirements established by the De-
partment of Education in consultation with the Departments of
Health and Human Services].
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(d) The Department of Education, in consultation with the De-
partments of Health and Human Services and the Developmental
Disabilities Council, shall monitor and review annually the programs
and services of each [approved] funded early intervention program
according to N.J.A.C. 6:28-9.

(e) An application for funding of an early intervention program shall
be submitted annually to the Department of Education.

(f) Eligibility for funding and level of funding shall be determined
annually by the Department of Education in consultation with the
Departments of Health and Human Services and the Developmental
Disabilities Council.

(g) To be eligible for funding, agencies shall comply with the pro-
gram and fiscal criteria in the application for early intervention funds
and with the contract requirements.

(h) An appeal of the approval or funding decision of the Department
of Education may be made to the Commissioner of Education according
to N.J.A.C. 6:24.

(i) Personnel employed in early intervention programs shall be ap-
propriately certified or licensed.

(j) Facilities for early intervention programs shall comply with all
local health and safety codes. Each facility site shall be inspected and
approved in accordance with county and local building, fire and health
requirements.

(k) Funded early intervention programs shall comply with all pupil
record requirements according to N.J.A.C. 6:3-2.

6:28-10.2 [District board of education responsibilities] (Reserved)

[(a) Each district board of education shall have a procedure to
ensure that parents of all potentially eligible children within its
jurisdiction are provided information regarding early intervention
programs. This procedure shall include, but not be limited to, a
variety of activities to disseminate information to the community.

(b) When a child who has been enrolled in an early intervention
program becomes age three as defined in N.J.A.C. 6:28-1.3, the
district board of education shall consider the child as identified
according to N.J.A.C. 6:28-3.2 and shall initiate referral procedures.]

6:28-10.3 [Approval process] (Reserved)

[(a) At least six months prior to the initiation of an early inter-
vention program, an application shall be submitted to the Depart-
ment of Education.

(b) An application for funding of un early intervention program
shall include:

. A program plan which incorporates the following:

i. A statement of need indicating the number of children to be
served and the existing programs and services available to them:

il. The screening procedures:

iii. The assessment procedures;

iv. The intervention plan:

v. A family involvement plan:

vi. The personnel development policies;

vii. A procedure for interagency coordination;

viii. The program evaluation process.

2. Projected number of personnel by title and certification:

3. The administrative policies and procedures:

4. A copy of the approval of the facility by the Department of
Education through its county office:

5. A copy of procedures for health, safety and necessary emerg-
ency procedures;

6. An assurance that the fiscal management system includes:

i. An annual written budget: and

ii. An annual audit performed by a certified public accountant;

7. A copy of the written policy describing comphance with all
pupil record requirements according to NJ.A.C. 6:3-2;

8. A copy of the procedure used to notify appropriate district
boards of education of the need for services for a child age three;

9. For ¢ach private agency, an affidavit that the early intervention
program is nonsectarian; and

10. All other information required for approval.

(¢) The Department of Education, in consultation with the De-
partments of Health and Human Services, shall review and determine
eligibility for funding of an early intervention program.
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(d) The Department of Education shall notify the early inter-
vention program of the approval decision no later than three months
after receipt of the application.

(e) An appeal of the decision by staff of the Department of Educa-
tion shall be made to the Commissioner of Education according to
NJ.A.C. 6:24.]

SUBCHAPTER 1.

6:28-11.1}  General provisions

(a) The New Jersey Department of Education has developed the
Plan to Revise Special Education in New Jersey (Plan). The Plan is
a major initiative of the [department] Department and includes a set
of recommendations designed to improve the organization and de-
livery of special education programs and services to handicapped
pupils. The Plan is also designed to build the capacity in regular
education to serve nonhandicapped pupils with mild learning prob-
lems in regular education.

(b) The Plan to Revise Special Education in New Jersey is being
implemented as a pilot project operated by the Department of Educa-
tion in selected local districts under the authority of N.J.S.A.
[8A:7A(5)i [during the 1988-1990 school years].

(c) This subchapter shall replace N.J.A.C. 6:28-3.1 through 3.5
and N.J.A.C. 6:28-4.1(a) through [e](d) and 4.2 through 4.6 and shall
apply only to those districts selected by the Department of Education
to pilot the Plan. All other provisions of N.J.A.C. 6:28 shall apply
to such districts except as specifically noted in this subchapter.

(d)-(e) (No change.)

6:28-11.2  School resource committees

(a) All pilot district boards of education shall establish at least one
school resource committee in each of its regular schools. The school
resource committee is a standing committee whose purpose [it] is to
assist teachers with strategies for educating non-handicapped pupils
with learning and/or behavior problems in regular education. Pilot
district boards of education shall develop procedures for requesting
the services of the school resource committee, implementing commit-
tee recommendations and communicating with parents.

[.-3. (No change.)

(b)-(e) (No change.)

6:28-11.3 Child study teams

(a) A child study team is an interdisciplinary group of appropriate-
ly certified persons who shall:

1. Evaluate pupil instructional needs after parental consent has
been received and [determine] participate in the determination of
eligibility for special education and/or related services for pupils
referred as potentially educationally handicapped;

2.-3. (No change.)

4. Provide preventive and support services to nonhandicapped
pupils; and

S. Provide services to the regular education staff which include:

i.-iii. (No change.)

iv. The design, implementation and evaluation of techniques to
prevent and/or remediate educational difficulties; and

v. (No change.)

(b) A child study team shall consist of a learning disabilities
teacher-consultant, a school psychologist, a school social worker and
a speech correctionist or speech-language specialist. All members of
the child study team shall be employees of the pilot district board
of education, have an identifiable apportioned time commitment to
the local school district and be available during the hours when pupils
are in attendance.

(c) (No change.)

(d) At least one member of the child study team shall be knowledge-
able about placement options for educationally handicapped pupils ac-
cording to N.J.A.C. 6:28-4.

6:28-11.4 Identification

(a) Each pilot district board of education shall adopt written
procedures for [screening and] identifying those pupils [between the]
ages [of] three [and] through 21 who reside within the local school
district, may be educationally handicapped and are not receiving
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special education and/or related services as required by this chapter.
Children below the age of three shall be identified, located and
evaluated through programs operated by or through contract with
the Department of Education.

1.-2. (No change.)

(b) [A newly enrolled pupil who is identified pursuant to (a) above,
but not classified as educationally handicapped by the school district
of previous enrollment, shall be placed in a regular public school
program. If the chief school administrator, after consultation with
the child study team, determines that such placement of the pupil
may do serious harm to the pupil or others, the pupil may be placed
on home instruction for a period not to exceed 30 calendar days
pending child study team evaluation and determination of special
education eligibility. Simultaneously with such placement of a pupil
on home instruction, the chief school administrator shall initiate
referral to the child study team according to N.J.A.C. 6:28-11.5(a)
through (f).] When an educationally handicapped pupil transfers into
a pilot district, placement shall be according to N.J.A.C. 6:28-4.1(h).

(c) For a child who has been enrolled in an early intervention pro-
gram, who will be age three according to N.J.A.C. 6:28-1.3 in the
following school year and who is identified to the district board of
education prior to June 1, the district board of education shall obtain
parental consent, determine eligibility and, if appropriate, develop an
individualized education program. This shall be completed not later than
the opening of school in the following school year.

6:28-11.5 Referral

(a) Prior to any decision regarding referral of a pupil to a child
study team for determination of eligibility for special education pro-
grams or services, a certified staff member shall request the school
resource committee to recommend interventions in the regular public
school program to address educational problems. The following ex-
ceptions to this provision apply:

1. School resource committee intervention is not required for a
pupil whose educational problems are such that direct referral to the
child study team can be supported[.]; and

2. [Parents] The parent(s) may refer this child to the child study
team directly. The child study team shall determine the appropriate-
ness of any such referral.

(b)-(f) (No change.)

(g) When a parent identifies a child three to five as potentially
handicapped, the district board of education shall use a screening
procedure which includes, at a minimum, an observation of the child
to determine if the child should be referred directly to the child study
team for comprehensive evaluation. Screening shall be completed
within 30 calendar days of parental request.

[(h) When a child who has been enrolled in an early intervention
program attains the age of three, as defined in N.J.A.C. 6:28-1.3, the
pilot district board of education shall accept the child as identified
and proceed with referral directly to the child study team.]

[()](h) When the Division of Youth and Family Services, Depart-
ment of Human Services, identifies a potentially educationally handi-
capped pupil for whom a local school district is responsible, the
district shall accept the pupil’s identification by the Division of Youth
and Family Services and request parental consent to refer the pupil
directly to its child study team according to this subchapter.

[(G)1(i) Pupils referred solely for speech [and] - language services
may be referred directly to the speech-language specialist and need
not be reviewed by the entire child study team.

(j) Vision screening shall be conducted by the school nurse for every
pupil referred to the child study team.

6:28-11.6 Comprehensive evaluation

(a) (No change.)

(b} The evaluation plan shall include:

1. The specific information to be obtained [, and];

2. The child study team members who will participate in the evalu-
ation.

i.-iii. (No change.)

iv. Data collection shall include, but not be limited to, an interview
with the referring teacher and parent, if direct referral is made by
the parent(s)[.]s
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3. (No change.)

4. The language(s) or method of communication to be used in the
evaluation process; and

5. (No change.)

(c) [A copy of the evaluation plan shall be sent to the pupil’s
parent(s).] The parent(s) shall be provided a copy of the evaluation plan
and notice according to N.J.A.C. 6:28-2.3.

(d)-(e) (No change.)

(f) All evaluations specified in this chapter shall:

1.-2. (No change.)

3. Be conducted in the dominant language or method of com-
munication determined in the evaluation plan; [and]

4. Consider the pupil’s socio-cultural background and adaptive
behavior in home, school and community[.] ; and

5. Result in a written report which shall be dated and signed by the
individual who originated the data.

(g)-(h) (No change.)

(1) Eligibility assessment for speech [and] - language services shall
be conducted by the speech correctionist or speech-language specialist
and others as appropriate and include a written report from the
pupil’s teacher.

()-(k) (No change.)

(1) A reevaluation [to determine the status of each educationally
handicapped pupil] and individualized education program, if ap-
propriate, shall be [conducted at least every three years] completed
within three years of the date of the previous classification. Reevalua-
tion shall be conducted more often if conditions warrant[.] or if the
pupil’s parent(s) or teacher requests the reevaluation.

I. (No change.)

2. The full child study team shall design [a] an [re]evaluation plan
as described in this section. The parent(s) shall be [notified in writing]
provided with a copy of the [relevaluation plan and notice according
to N.J.A.C, 6:28-2.3.

3. (No change.)

(m) (No change.)

6:28-11.7 Determination of eligibility

(a) When an evaluation is completed, members of the child study
team who participated in the assessment and parent(s) shall meet with
the school principal and referring staff member(s), if they choose to
participate, in order to:

1.-2. (No change.)

3. Determine eligibility for special education and/or related ser-
vices according to N.J.A.C. 6:28-11.8; and

4. (No change.)

(b)-(f) (No change.)

6:28-11.8 Eligibility criteria

(a) (No change.)

(b) The pupil must meet both standard and functional criteria in
order to satisfy a domain or an impact area.

1.-2. (No change.)

3. Functional assessment shall include:

i. A minimum of one structured observation of not less than 20
minute duration by each of two child study team members as required
for each domain or area listed in [NJA.C. 6:28-11.8] this
section;

ii.-v. (No change.)

(c) The following special considerations shall apply to eligibility
criteria for preschool pupils:

1. Preschool evaluations need not use the school setting as the
reference for meeting the functional criteria. In such cases the home,
institution or community setting shall be substituted[.];

2. The learning domain in (d)2 below shall not be required(.};

3. The child study team must determine that the pupil requires a
full-time special education programl[.]; and

4. The criteria for educational impact need not be demonstrated.

(d) The following criteria are established for each domain:

1. Cognitive criteria are as follows:

i. Standard criteria: The pupil’s general level of cognitive function-
ing on a standardized intelligence test administered by a school
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psychologist shall be at least two standard deviations below the
norml[.];

ii. Functional criteria: The pupil’s general level of cognitive func-
tioning within the school setting shall be significantly discrepant from
the typical pupil and/or appropriate norms. This cognitive deficit
shall include an inability to demonstrate personal independence and
social responsibility according to age and sociocultural group expec-
tations and any of the following: an inability to generalize/transfer
information skills and concepts; an inability to appropriately solve
problems; or an inability to formulate appropriate judgments and
inferences[.];

iil. Assessment areas for the cognitive domain shall include:

(1) The pupil’s general level of cognitive functioning[.];

iv. Assessment shall be by at least:

(1) A school psychologist; and

(2) One other child study team member|.};

2. Learning criteria are as follows:

i.-iii. (No change.)

iv. Assessment shall be by at least:

(1) (No change.)

(2) The learning disabilities teacher-consultant[.];

3. Social/emotional criteria are as follows:

i. Standard criteria: The pupil demonstrates a pervasive or chronic
inability to build or maintain satisfactory relations with peers,
teachers and/or school personnel that severely interferes with one or
other pupils’ social/emotional growth within the school setting[.];

il. Functional criteria: The pupil shall demonstrate a pervasive or
chronic inability to build or maintain satisfactory relations with
peers, teachers and/or school personnel that severely interferes with
the pupil’s own or with others’ social/emotional growth within the
school setting. The behavior is significantly discrepant from the typi-
cal pupil and/or age appropriate norms[.];

iii. Assessment areas for the social/emotional domain shall in-
clude:

(1)-(3) (No change.)

(4) Atypical behaviorl.]; and

iv. Assessment shall be by at least:

(1) (No change.)

(2) A school social worker[.];

4. Physical criteria are as follows:

i. Standard criteria: The pupil has received a diagnosis describing
a physical condition which interferes with the pupil’s ability to func-
tion independently in a school setting[.];

.. Functional criteria: The pupil's physical condition requires
strategies, materials and/or equipment in order to compensate for
the physical condition and to be able to function in the school
environment[.];

ili.-iv. (No change.)

5. Sensory-hearing criteria are as follows:

i. Standard criteria: The pupil’s performance on an audiological
examination shall indicate a loss in the speech range of 30 decibels
or greater in the better ear when aided|[.];

ii. Functional criteria: The pupil’s auditory functioning requires
special strategies, materials and/or equipment in order to compensate
for the auditory deficit and to be able to function in the school
environment|[. ];

ifi.-iv. (No change.)

6. (No change.)

7. Communication criteria are as follows:

i.-iii. (No change.)

iv. Assessment shall be by at least:

(1) A speech correctionist or speech-language specialist; and

(2) One other child study team member.

v. Pupils referred solely for speech [and] - language services shall
require at least the evaluation and observation of the speech correc-
tionist or speech-language specialist and information from the pupil’s
teacher.

(e)-(f) (No change.)

(g) When the parent of a pupil eligible for special education
and/or related services requests a classification designation as stated
in NJ.A.C. 6:28-3.5[(e)](c), the child study team shall select an ap-
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propriate classification type based upon the evaluation completed
according to N.J.A.C. 6:28-11.6 and 7 and any specialist required by
N.J.A.C. 6:28-3.5[(e))(c).

6:28-11.9 Individualized education program

(a) The individualized education program for each educationally
handicapped pupil shall consist of a basic plan and an instructional
guide, pursuant to N.J.A.C. 6:28-3.6 and this subsection.

I. (No change.)

2. The basic plan of the individualized education program shall
conform with N.J.A.C. 6:28-3.6(a), (b), (¢) and (e) and shall also
include the following:

i-iii. (No change.)

3. The instructional guide shall describe both the learning charac-
teristics of the pupil and the related instructional characteristics of
the pupil’s learning environment. The instructional guide shall in-
clude those requirements stated in N.J.A.C. 6:28-3.6(f), (g), (h), and
(i) and the following:

i-iv. (No change.)

(b) Pupils determined to require placement in a [county] day train-
ing facility shall be classified as eligible for day training according
to N.J.A.C. 6:28-3.5[d](¢)5iii based upon the child study team evalu-
ation completed under N.J.A.C. 6:28-11.6(g).

(c) Annually, or more often if necessary, the case manager,
parent(s), teacher(s), [and] the pupil, if appropriate, and other individ-
uals at the discretion of the parents, shall meet to review and revise
the instructional guide and the basic plan of the individual education
program as specified in this subchapter.

1.-3. (No change.)

(d) [A copy of the individualized education program shall be
signed by members of the child study team who participated in its
development and] Documentation of those persons who participated
in the development of the individualized education program shall be
maintained and a copy of the individualized education program shall
be provided to the parent(s) in their native language according to
N.J.A.C. 6:28-2.4.

(e) When the parent(s) declines participation in an individualized
education program meeting or is in disagreement with the recommen-
dations, the remaining participants shall develop a written individualized
education program in accordance with this section. Initial implementa-
tion of special education cannot occur until consent is obtained or a
hearing decision is issued. For other than initial implementation of
special education, the parent(s) shall be provided written notice accord-
ing to N.J.A.C. 6:28-2.3.

6:28-11.10 Provision of programs

(a)-(c) (No change.)

(d) Appropriate facilities shall be provided for educationally
handicapped pupils according to N.J.A.C. 6:22[-1 et seq].

(e)-(f) (No change.)

6:28-11.11 Program options

(a) (No change.)

(b) The following program criteria shall be met:

1. Speech [and]-language services provided to educationally handi-
capped pupils shall be in addition to the regular instructional pro-
gram and shall meet the following criteria:

i. Speech [and]-language services may be given individually or in
groups not to exceed three pupils,

ii. Speech [and]-language services shall be provided by a certified
speech correctionist or speech-language specialist.

2. Part-time special education programs shall provide individual
and small group instruction to pupils eligible to receive part-time
special education and shall meet the following criteria;

i.-v. (No change.)

vi. The number of pupils provided replacement instruction at any
given time shall not exceed six in an elementary group or eight in
a secondary group. The group size in out-of-class replacement in-
struction may be increased by one-third with the addition of a
classroom aide by obtaining the approval of the Department of |
Education through its county office. The group size in secondary out-
of-class replacement instruction may be doubled when a regular
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teacher joins the resource center teacher in instructing the group. No
more than one content area may be taught in an individual period
of replacement instruction. Age span shall not exceed four years.
vii.-viii. (No change.}
3. (No change.)

6:28-11.12 Full-time class types

(a)-(e) (No change.)

(f) Severe behavior handicap class types shall meet the following
requirements:

1.-6. (No change.)

7. Required related services shall include:

i. (No change.)

ii. Speech[/]-language [therapy] services.

(g) (No change.)

(h) Severe cognitive handicap type classes shall meet the following
requirements:

1.-6. (No change.)

7. Required related services shall include:

i. Speech[/]-language [therapy] services;

ii.-v. (No change.)

(i) Auditory handicap type classes shall meet the following require-
ments:

1.-6. (No change.)

7. Required related services shall include:

i. (No change.)

ii. Speech[/]-language [therapy] services.

(j) Auditory/visual handicap type classes shall meet the following
requirements:

[.-2. (No change.)

3. Instruction shall be provided by a certified teacher of the handi-
capped who is certified as one of the following:

i. [teacher|Teacher of the deaf/hard of hearing; or

ii. [teacher]Teacher of the blind/visually impaired.

4.-6. (No change.)

7. Required related services shall include:

i.-ii. (No change.)

iti. Speech[/]-language [therapy] services;

iv.-vi. (No change.)

(k)-(m) (No change.)

(n) Insecondary full-time class types, enrollment may be increased
by one-half the maximum instructional group size allowed for that
specific class type as noted in [N.J.A.C. 6:28-11.12](c) above. For
instructional purposes, no group shall contain more than the maxi-
mum number for that class type. Pupils may be of only one class
type.

(o) (No change.)
6:28-11.13 Program approval

(a) Annually, each pilot district shall apply for approval of its
special education program by completing a report which describes:

1.-2. (No change.)

3. Profiles of each of the full-time classes it operates which include:

i.-it. (No change.)

(b)-(d) (No change.)

(e) Any exceptions regarding the requirements of these operational
specifications shall be made only with prior written approval of the
Department of Education through its county office and the Division
of Special Education according to N.J.A.C. 6:28-4.6 and the
following[.]:

1. Pupils received by the pilot district or placed in out-of-district
facilities such as, but not limited to, other New Jersey public schools,
approved private schools for the handicapped within or outside of
New Jersey, and State-operated programs shall be granted [a waiver]
an exception regarding classification by the Department of Education
through its county office.

2. The [waiver] exception shall establish the pupil’s classification
as that of the type of class program which is being considered for
placement.
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(a)
STATE BOARD OF EDUCATION

Private Vocational Schools and Correspondence
Schools

Proposed Amendments: N.J.A.C. 6:46-4.1, 4.4
through 4.18 and 5.2
Proposed New Rules: N.J.A.C. 6:46-4.19 and 4.20

Authorized By: Saul Cooperman, Commissioner, Department of
Education; Secretary, State Board of Education.

Authority: N.J.S.A. 18A:4-10, 18A:4-15, I8A:7A et seq.,
[8A:54-6, 18A:54-10, 18A:69-1 et seq., 34:1A-38 and Public
Law 98-524.

Proposal Number: PRN 1989-55.

Submit comments by March 8, 1989 to:
Irene Nigro, Rules Analyst
N.J. Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625

The agency proposal follows:

Summary

N.J.A.C. 6:46 was readopted by the State Board of Education and
became effective October 5, 1987. New rules and amendments are being
proposed in response to private vocational school fee legislation, P.L.
1987, ¢.375, effective January 7, 1988. The amendments are to clarify
intent, remove rules that are unnecessary or not reasonably enforceable,
reinstate the recognition of accrediting agencies and provide the Com-
missioner with the authority to approve programs in accredited private
vocational schools in either credit hours or clock hours of instruction.

The following changes are proposed:

N.J.AC. 6:46-4.1(a)9 will exempt Federal Aviation Administration
approved schools from regulation by the Department.

N.J.A.C. 6:46-4.1(a)10 will exempt courses, programs or schools regu-
lated by the State Board of Higher Education from regulation by the
Department.

NJ.A.C. 6:46-4.1(c) 1s amended to clarify the content of the annual
report and to remove language that requires the reporting of information
that will be verified through on-site monitoring.

N.J.A.C. 6:46-4.4(b)2i adds an alternative requirement to approve in-
structors to teach in a private vocational school. The added requirement
is comparable to requirements in effect in the public school sector.

N.J.A.C. 6:46-4.4(b)2iv requires written verification of the occupational
experience required by N.J.A.C. 6:46-4.4(b)2i.

N.J.A.C. 6:46-4.4(b)2v is amended to clarify the intent of the require-
ment.

N.J.A.C. 6:46-4.4(b)4 is amended to state that admissions, field or sales
representatives shall not have authority to approve or sign pupil financial
loan or grant applications.

NJ.A.C. 6:46-4.4(b)4 is amended to preclude private vocational
schools from using separate and unaffiliated salespersons to recruit pupils
for enrollment.

N.J.A.C. 6:46-4.5(¢) is amended to remove a portion of a rule that is
not enforceable and add a new provision regarding the responsibility of
the auditor.

N.J.A.C. 6:46-4.6(a) is amended to ensure that private vocational
schools do not advertise or imply that permitted but unapproved courses
are approved by the Department.

N.J.A.C. 6:46-4.6(b)2 is amended to establish requirements that the
competencies the pupi] will attain upon completion of the program be
stated as part of the information submitted to the Department for ap-
proval.

N.J.A.C. 6:46-4.6(c) is amended to broaden the scope of physical
hazards that may be identified during on-site monitoring.

N.J.A.C. 6:46-4.6(d) provides the Commissioner with the authority to
approve the offering of certain programs for credit hours rather than
clock hours only. The addition will permit schools currently approved
by the U.S. Department of Education to be eligible for participation in
Title IV student loan and grant programs to maintain that eligibility.

N.J.A.C. 6:46-4.7(d)] removes unnecessary language regarding the
registration fee.

N.J.A.C. 6:46-4.7(g) removes Janguage to clarify the intent of itemizing
all costs to pupils.
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N.J.A.C. 6:46-4.7(j) is amended to require that pupil refunds be pro-
cessed and sent within 30 calendar days.

N.J.A.C. 6:46-4.8(a)l is amended to broaden overly restrictive language
regarding signing of enrollment agreements.

N.J.A.C. 6:46-4.8(c) is amended to maintain the intent of not per-
mitting a salesperson to sign enrollment agreements and to clarify who
is considered appropriate to sign such agreements.

N.J.A.C. 6:46-4.9(a)2 is amended to reinforce the intent that pupils
receive refunds for services paid for in advance but not issued to the pupil
by the school.

N.J.A.C. 6:46-4.10(b)6 requires the school to provide the pupil with
the record of academic progress.

N.J.A.C. 6:46-4.10(b)16 clarifies the intent of the rule that pupils, not
meeting the ability to benefit admission criteria, be informed about free
or inexpensive remedial programs available.

N.J.A.C. 6:46-4.11(a)2iii removes language that is not necessary since
pupil placement is not required.

N.J.A.C. 6:46-4.12(c) is amended to clarify that pupils must pass the
admissions test and that a copy of the test(s) and minimum passing
score(s) be forwarded to the Department.

N.J.A.C. 6:46-4.12(d) is amended to state the types of education pro-
grams addressed by the rule, to remove unnecessary wording and to
clarify intent.

N.J.A.C. 6:46-4.13(j) is amended to ensure that schools provide verified
placement data to the public.

NJ.A.C. 6:46-4.14(a)l is amended to raise the interest rate.

N.J.A.C. 6:46-4.15(b) is amended to require the submission of external
audits and program reviews with the application for renewal of approval.

N.J.A.C. 6:46-4.16(b) is amended by eliminating language that would
restrict the Commissioner from placing reasonable restrictions on the
operation of a private vocational school without invoking the procedures
established under NJ.A.C. 6:24-3.1.

NJ.A.C. 6:46-4.16(d) is amended to broaden the authority of the
Commissioner and to standardize wording.

N.J.A.C. 6:46-4.17 is amended to clarify intent.

N.J.A.C. 6:46-4.18(a) is amended to provide a realistic time period for
monitoring all private vocational schools.

N.J.A.C. 6:46-4.19 is a new rule to implement P.L. 1987, ¢.375 (effective
January 7, 1988) which amended N.J.S.A. 18A:69-2 and 18A:69-3 and
supplemented Chapter 69 of Title I8A of the New Jersey Statutes. The
law requires the payment of fees for the review and approval of an initial
certificate of approval to operate a private vocational school in New
Jersey, the annual renewal of the certificate of approval to operate a
private vocational school in New Jersey, and for the initial and annual
application for a certificate of approval for out-of-State private vocational
schools to recruit New Jersey residents within the borders of New Jersey,
and establishes initial and annual fees required to register marketing
representatives or agents of an out-of-State private vocational school to
solicit students within the borders of New Jersey.

N.J.A.C. 6:46-4.20 is a new rule which includes language that permits
the Commissioner to recognize accrediting agencies that accredit private
vocational schools. Recognition by the Commissioner of appropriate
accrediting agencies permits certain schools to apply for approval to train
veterans and allow the veterans to reccive financial aid.

N.J.A.C. 6:46-5.2(d)3 is amended to align the rule with the referenced
section in NJ.A.C. 6:46-4.4(b).

N.J.A.C. 6:46-5.2(e)5 is amended to align the rule with similar language
in NJ.A.C. 6:46-4.5(¢).

Social Impact

The amendments proposed will have positive impact on individuals
who enroll in private vocational schools regulated by the Commissioner.
Items in the code that may have been unclear in intent have been clarified
to ensure consistent enforcement of the rules.

Additional gualifications to allow instructors to be approved to teach
in private vocational and correspondence schools are added to provide
an avenue for knowledgeable practitioners to qualify to instruct through
verified on-the-job experience. This addition will benefit pupils in the
private sector in a similar way students in the public education system
benefit by learning occupational competencies from a person experienced
in the occupation.

Rules that have been found to be overly restrictive or unenforceable
have been modified. This will benefit the staff responsible for enforcing
the rules because time and resources will not have to be directed to areas
that will not benefit pupils.
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N.J.A.C. 6:46-4.19 will provide positive social impact because New
Jersey residents recruited by out-of-State private vocational schools solici-
ting in New Jersey will be provided with the same consumer protection
as if they chose to attend an approved New Jersey based private voca-
tional school.

N.J.A.C. 6:46-4.20 provides the Commissioner with the authority to
recognize accrediting agencies that are authorized by the Secretary, U.S.
Department of Education. The recognition of the agencies by the Com-
missioner will assure the continued availability of veterans training funds
from the Veterans Administration to ¢ligible pupils enrolled in accredited
private vocational schools. In addition, recognition of the accrediting
agencies will foster and enhance cooperation between the agencies and
the Department to share information concerning the approval and oper-
ation of private vocational schools.

The inclusion of a new rule giving the Commissioner authority to
approve private vocational school program in credit hours, as well as
clock hours, will permit the Commissioner an option allowed by the U.S.
Department of Education in determining eligibility for student grant and
loan programs.

Changes in N.J.A.C. 6:46-5.2 are made to include by reference appli-
cable rules from N.J.A.C. 6:46-4 that are being amended.

Economic Impact

The fees required by legislation will be paid by in-State and out-of-
State private vocational schools. It is estimated that approximately
$117,000 will be generated annually through fees collection. The fees
collected will be used to defray the excess cost of professional and support
staffing required by the Department to effectively regulate and monitor
the private vocational school industry.

In general, compliance with the proposed amendments should not
increase the cost of operating a private vocational and correspondence
school above any cost associated with compliance with the current law
and rules in effect.

At NJ.A.C. 6:46-4.7(j), reducing the period of time in which the
schools must return a tuition refund due students, in keeping with prevail-
ing Federal student assistance requirements, should not significantly
financially impact the schools. However, it may be of benefit to students
using guaranteed student loans through the reduction of interest due when
the refund is made directly to the lender and 10 days interest is not applied
to the outstanding balance.

The change of interest rate at N.J.A.C. 6:46-4.14 was based upon a
public comment received from the professional group representing New
Jersey private career schools. Any school involved in direct loaning of
tuition moneys should not be negatively impacted. If the school must
borrow money for the loans, they would be permitted to realize a more
competitive return on their funds.

Regulatory Flexibility Statement

The majority of private vocational and correspondence schools regu-
lated by the Department of Education meet the definition of a small
business as defined at N.J.S.A. 52:14B-17. The following addresses the
impact of the proposed amendments and new rules on these businesses.

The content of the annual pupil enrollment and tuition source report
will be reduced. The qualifications for instructors is broadened to expand
the pool of potentially qualified instructors in private vocational and
correspondence schools. Verification of instructor qualifications is clearly
stated but should not be an additional burden because verification is a
generally accepted practice. Accredited private vocational schools may
have their courses approved in clock hours in addition to credit hours
to simplify participation in Federal student aid programs and tuition
refund processing time is aligned with Federal requirements. Additional
appropriate school officials may sign enrollment agreements to decrease
processing time. The five dollar cost to purchase a copy of a required
directory will be eliminated as the Department will provide the copies
as required. Placement data will not have to be kept for those students
completing a program who do not seek employment. Schools that lend
students tuition money may do so at a more competitive rate. Schools
involved in Federal student assistance programs may incur minimal dupli-
cating costs to provide the Department copies of external audits and
program reviews. Fees required for administering the registration and
approval of private vocational schools is mandated by legislation
(P.L.1987, ¢.375). The audit report containing financial statements will
be prepared in accordance with the generally accepted accounting prin-
ciples and does not add additional cost above the current requirement.
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Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus].

6:46-4.1 General provisions

(a) Institutions, courses and programs excluded from these rules
are the following:

1.-6. (No change.)

7. Courses or programs conducted under contract with an em-
ployer, whether at the place of employment or elsewhere, at no cost
to the employee other than the cost of books, supplies, tools or
equipment which become the property of the employee; [and]

8. Courses or programs licensed by the State of New Jersey Casino
Control Commission [.];

9. Ground and air flight training schools whose curricula and instruc-
tors are licensed and approved by the Federal Aviation Administration;
and

10. Courses, programs or schools which are subject to approval or
regulation by the State Board of Higher Education.

(b) (No change.)

(c) Each private vocational school director shall submit an annual
pupil enrollment and tuition source report for the period July !
through June 30 of the preceding school year on forms provided by
the commissioner. The report shall include, but not be limited to,
pupil admission and retention rates{,] and sources of tuition paid {and]
by pupils [entry and exit dates for each pupil enrolled during the
reporting period]. The report shall be submitted to the commissioner
no later than 30 calendar days after the close of the reporting period.

6:46-4.4 Private vocational school personnel qualifications

(a) (No change.)

(b) Qualifications of school personnel are as follows:

1. (No change.)

2. Qualifications of instructors shall indicate:

i. Competency in the subject(s) to be taught as demonstrated by
one of the following:

(1H)-(3) (No change.)

(4) Obtaining a passing score on the written portion of the ap-
propriate National Occupational Competency Examination.

(5)-(7) (No change.)

(8) Possession of a high school diploma or its equivalent and six years
full-time employment in the skilled trade or technical occupation to be
taught.

(9) Possession of a high school diploma or its equivalent and three
years full-time employment in the business or service occupation to be
taught.

ii. and tii. (No change.)

iv. Instructors demonstrating competency in the subject area in ac-
cordance with (b)2i(8) or (9) above shall have the periods of the full-
time employment verified by the director by the obtaining of written
statements from former employer(s) attesting that the potential instruc-
tor demonstrated competence in the range of tasks and skills the individ-
ual will teach.

[iv.]Jv. A supervising instructor offering direction and guidance to
other instructors shall meet the qualifications for instructor and have
completed at least one year of full-time teaching in the [subject]
occupational area taught by the instructors being supervised.

3. (No change.)

4. Persons [employed] utilized by the school for the purpose of
recruiting students to enroll in the school shall be employees of the
school and hold the title of admissions, field or sales representative
and shall have participated in training by the director or owner to
thoroughly familiarize the representative with the school’s courses,
programs, admission requirements, policies, regulations and comple-
tion requirements. Admissions, field or sales representatives shall not
have authority to approve or sign the pupil financial loan or grant
application.

6:46-4.5 School ownership and financial responsibility

(a)-(d) (No change.)

() The private vocational school shall be required to submit to
the Department, prior to initial approval and on an annual basis
thereafter, an audit report containing financial statements [and an
opinion expressed by] prepared by a certified public accountant,
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licensed public accountant, registered municipal accountant or
licensed public school accountant. [that the school has financial
resources sufficient to maintain its programs for the period of time
represented by the longest course or program to be offered.] The
auditor shall determine whether the financial statements of the or-
ganization present fairly its financial position and the results of its
financial operations and that they are in accordance with generally
accepted accounting principles.
(f>-(g) (No change.)

6:46-4.6 Courses or programs offered

(a) The private vocational school shall advertise and offer to the
public as courses and programs approved by the Department only those
courses and programs which have been reviewed, evaluated and
approved by the Department.

(b) Each request for course or program approval submitted by the
private vocational school shall contain sufficient information for
proper evaluation. The information submitted shall include:

1. (No change.)

2. Specific vocational objective(s) of the course or program, to
include occupational competencies the pupil will acquire;

3.-9. (No change.)

(c) In all shops or laboratories where there are physical hazards
such as, but not limited to, moving machinery, possibility of fire,
explosion or exposure to high voltage electricity, there shall be com-
pliance with all local, State and Federal safety and health codes.

(d) An accredited private vocational school approved by the Com-
missioner may request that the Commissioner grant course or program
approval in credit hours. The Commissioner may grant approval in
credit hours for a course or program taught in an approved private
vocational school provided the course or program approval request
contains the information specified in (b) above. In addition, the number
of credit hours requested must be in accordance with the conversion
formula from clock hours to credit hours used by the appropriate
accrediting agency recognized by the Commissioner and accepted by
the Secretary of the United States Department of Education.

6:46-4.7 Tuition, fees and other charges

(a)-(c) (No change.)

(d) Upon written notification of admission of the pupil to the
school, the school may require the payment of a registration fee
subject to the following:

. The fee shall be credited to the pupil’s tuition account fupon
completion of the course of program];

2.-3. (No change.)

(e)-(f) (No change.)

(g) Required pupil books, equipment and supplies[, not included
in the tuition,] shall be itemized with the approximate cost to the
pupil. The school shall not require pupils to purchase the books,
equipment and supplies from the school if such items are available
on the general market.

(h)-(i) (No change.)

(5) All refunds due pupils shall be processed and sent to the pupil
no later than [40] 30 calendar days after the date of termination of
enrollment of the pupil by the school or receipt by the school of
notification from the pupil of withdrawal from the school.

6:46-4.8 Enrollment agreement

(a) The private vocational school shall use an enrollment agree-
ment which shall be the contract between the school and the pupil.
This agreement shall:

1. Be prepared in duplicate, dated and signed by the pupil and
{a school owner or a director] an appropriate school official. In the
case of a minor, both the pupil and a parent or legal guardian must
sign. The pupil shall be furnished a copy of the agreement;

2.-6. (No change.)

(b) (No change.)

(¢) The enrollment agreement may be executed at the school, the
pupil’s home or by mail. The agreement shall not become binding
until three business days after signing by both parties. The enrollment
agreement shall be signed by the school owner, [or a] director or other
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appropriate school official designated in writing by the owner or direc-
tor. An appropriate school official shall not be an admissions, field or
sales representative.

(d) (No change.)

6:46-4.9 Refund policy

(a) In the event of notification by the pupil of withdrawal from
the school or termination by the school prior to the completion of
the course or program, the following considerations shall determine
the maximum obligation of the pupill:]. (The school may determine
its refund policy to the pupil on a more liberal basis.)

I. (No change.)

2. The school may require that all books, equipment and tools
purchased from the school [by] and issued to the pupil be retained
by the pupil. However, the school may refund a portion of the monies
paid if the books, equipment and tools are in proper condition for
resale.

3. (No change.)

6:46-4.10  School bulletin

(a) (No change.)

(b) The school bulletin shall be the official statement of the
school’s policies, regulations, charges and fees and shall include, but
not be limited to, the following items:

1.-5. (No change.)

6. School policy and regulations on standards of progress required
of the pupil. This policy shall define the grading system of the school,
the minimum grades required to remain in school, consequences for
unsatisfactory grades or progress, a description of the probationary
period, if any, allowed by the school and conditions for readmission
following a dismissal for unsatisfactory progress, attendance or be-
havior. A statement shall be made regarding what constitutes the
record of academic progress maintained by the school and the record
of academic progress shall be [available] provided to the pupil [upon
the pupil’s request];

7.-15. (No change.)

16. A statement that pupils not meeting the school admission re-
quirements and requiring remedial education programs shall receive
information from the director on the availability of remedial pro-
grams from adult learning centers listed in the *“*Adult Education
Program Directory™ published by the Division of Adult Education,
New Jersey Department of Education and sent to each school by the
Department.

(¢)-(d) (No change.)

6:46-4.11 School records

(a) Private vocational schools shall maintain records which in-
clude, but are not limited to, the following:

1. (No change.)

2. Pupil records for every pupil admitted shall be maintained for
a period of five years. The records shall include, but not be limited
to:

i.-ii. (No change.)

iii. Placement data on pupils who complete the program indicating
the employer, date of hire, job title and starting salary attested to
by the pupil or verified by the school [and accumulated by course
or program title or an indication of unemployment};

iv.-vi. (No change.)

3.-4. (No change.)

6:46-4.12 Conduct of the school

(a)-(b) (No change.)

(c) A pupil not meeting the minimum educational requirement
prescribed in (b) above may be admitted by the school on the ability
to benefit from the education or training offered by the private
vocational school as determined by the school director. Prior to
admission, pupils shall be administered and pass a nationally re-
cognized standardized or industry-developed test measuring the ap-
plicant’s ability to successfully complete the program for which ap-
plied. Based on the test results, the director shall determine whether
the pupil can benefit from the course or program and be admitted
to the school. A copy of the test(s) used and the minimum passing
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score(s) required by the school shall be forwarded to the Assistant
Commissioner, Division of Vocational Education.

(d) Applicants unable to satisfy the admissions testing require-
ments specified in (¢) above [may be admitted and enrolled in a
program or course of remedial or developmental education which
does not exceed one academic year or its equivalent] shall not be
admitted to the private vocational school. The director of the school
shall provide the pupil with information regarding the availability
of remedial education programs at adult learning centers. Locations
of the centers are contained in the “Adult Education Program Direc-
tory” available from the Division of Adult Education, New Jersey
Department of Education. Following the remedial or developmental
education program, the pupil may be re-evaluated by the director for
compliance with admission requirements or ability to benefit criteria.

(e)-(fH) (No change.)

6:46-4.13 Publicity, advertising and solicitation of students

(a)-(1) (No change.)

(j) A guarantee of placement for graduates shall not be promised
or implied by any school, owner, partner, officer, employee, agent
or salesperson thereof. Placement statistics shall not be advertised or
appear in any school document unless they are verified by the school
to the Department. No school, in its advertising or through the
activities of its owners, officers or representatives shall guarantee or
imply the guarantee of employment or of any certain wage or salary.

(k) (No change.)

6:46-4.14 Scholarships and financial assistance

(a) Schools may offer financial assistance and/or scholarships as
follows:

. Loan or deferred payments may be made to worthy students.
Interest on loans shall not exceed the prime interest rate plus 2.5
percent in effect 30 days in advance of the loan;

2.-4. (No change.)

6:46-4.15 Period of approval of school and school personnel

(a) (No change.)

(b) Such school shall file an application for renewal of approval
not later than 60 calendar days prior to the expiration of the
certificate of approval. The renewal application shall contain a copy
of all external audits and program reviews conducted regarding the
school since the last approval. If the school submits the application
for renewal by the submission deadline, the school may continue to
operate with the existing certificate of approval until such time as
the [commissioner] Commissioner determines that the school is not
eligible for reapproval or the new certificate of approval is issued.

(c)-(g) (No change.)

6:46-4.16 Violations of rules

(a) (No change.)

(b) Prior to the revocation or withholding of a certificate of ap-
proval [or the imposition of conditions upon the continued operation
of the school,] the [commissioner] Commissioner shall direct the
owner of the school to show cause why such sanctions shall not be
imposed in accordance with the procedure established under
NJ.A.C. 6:24-3.1.

(¢) (No change.)

(d) The [commissioner] Commissioner shall notify all relevant
agencies, including but not limited to, accrediting agencies, the Depart-
ment of Higher Education, New Jersey Higher Education Assistance
Authority and other student loan guarantors when the approval of
an approved private vocational school is revoked or withheld by the
[commissioner] Commissioner.

6:46-4.17 Conformity with existing rules

The granting of approval to operate a private vocational school
by the [commissioner] Commissioner shall not waive any require-
ments established by legally constituted commissions or other local,
State or [federal] Federal laws or rules and regulations.

6:46-4.18 Procedures for monitoring private vocational schools
(a) The [commissioner] Commissioner shall monitor each ap-
proved private vocational school {annualily] prior to December 31,
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1989. After January 1, 1990, each approved private vocational school
staff shall be monitored at least once every two years.
(b)-(g) (No change.)

6:46-4.19  Fees required for administering the registration and
approval process of private vocational schools

(a) Application for initial approval to operate a private vocational
school in New Jersey shall be submitted to the Commissioner for
approval in accordance with N.J.A.C. 6:46-4.15(a).

1. A preliminary submission consisting of the following application
components shall be forwarded to the Commissioner for review and
approval;

i. A letter of intent to seek a certificate of approval to operate a
private vocational school;

ii. A copy of the course(s) or program(s) proposed to be offered
detailing information as prescribed in N.J.A.C. 6:46-4.6(b);

iti. Information required regarding the proposed owner(s) as
prescribed in N.J.A.C. 6:46-4.5(a); and

iv. Twenty-five percent of the required fee described and in the
method described in (d) and (e) below.

2. Upon approval of the preliminary submission, the remainder of
the required application components shall be forwarded to the Com-
missioner for review and approval with the remaining 75 percent of the
fee described in (e) below.

(b) Each application for annual renewal of the certificate of approval
to operate a private vocational school in New Jersey shall be submitted
in accordance with N.J.A.C. 6:46-4.15(b) and shall be accompanied by
the required fee in the amount and method described in (d) and (e)
below.

(c) A private vocational school located outside the State of New
Jersey shall not permit a marketing representative or other agent of
the out-of-State school to recruit New Jersey residents within the
borders of New Jersey until the school and agent are approved by the
Commissioner to conduct business in New Jersey in accordance with
the rules contained in this subsection.

1. The following must be submitted for review and approval by the
Commissioner before an initial certificate of approval to conduct busi-
ness in New Jersey may be issued:

i. A letter of intent to recruit New Jersey residents from the owner(s)
or director of the school;

ii. Evidence that the school and courses and programs offered are
approved by the appropriate approving agency of the state in which the
school is headquartered;

iii. Evidence that tuition, fees and other charges are developed and
administered as specified in N.J.A.C. 6:46-4.7;

iv. An enrollment agreement that meets the requirements specified
in N.J.A.C. 6:46-4.8 and contains a statement of a refund policy which
complies with N.J.A.C. 6:46-4.9;

v. A copy of the current school bulletin or catalog which includes
courses and program outlines offered;

vi. Copies of publicity and advertising materials to be used to recruit
New Jersey residents which meet the requirements specified in N.J.A.C.
6:46-4.13;

vii. Completed applications for the registration of each marketing
representative or agent of the school who will recruit New Jersey
residents on the application form provided by the Commissioner; and

vili. The required fees in the amount and method of payment de-
scribed in (d) and (e) below.

2. Sixty days prior to the expiration date of the initial certificate
of approval to conduct business in New Jersey, the following must be
submitted to the Commissioner for review and approval to renew the
certificate of approval:

i. Items identified in (a)li through viii above; and

ii. A letter of request that the marketing representative(s) or agent(s)
previously registered continue to be registered; and

iii. Completed applications for each new or additional marketing
representative(s) or agent(s) submitted on the application form provided
by the Commissioner.

3. The Commissioner shall prescribe the annual effective starting and
expiration dates of the certificate of approval to conduct business in
New Jersey and the registration of each marketing representative(s) and
agent(s).
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4. Annual pupil enrollment and tuition source reports providing infor-
mation pertaining to New Jersey residents in attendance at the out-
of-State school shall be reported in accordance with N.J.A.C.
6:46-4.1(c).

5. The Commissioner may revoke the certificate of approval to con-
duct business issued to the out-of-State school or the registration of
the marketing representative(s) or agent(s) for good cause in accordance
with the provisions of N.J.A.C. 6:24-3.1.

6. When an out-of-State school is found operating in violation of this
subsection, the owner(s) or director of the school will be notified of the
violations, in writing, by the Commissioner and given 20 working days
to comply with these provisions. If the school does not comply within
the time period specified, the Commissioner may seek the assistance
of the Attorney General to enjoin further operation of the school or
take such other action as the Commisioner deems appropriate consistent
with the enforcement of N.J.S.A. 18A:69-1 et seq.

(d) General requirements regarding the payment of required fees are
as follows:

1. Payment will be in the form of a certified check or money order
in the appropriate amount made payable to the ‘“‘Treasurer, State of
New Jersey™;

2. The required fees are non-refundable;

3. Review and approval actions required by this subchapter will not
be undertaken until the required fee payments are received; and

4. Non-payment of the required fees shall be cause for the Com-
missioner to revoke a certificate of approval to operate a private voca-
tional school.

(e) The following specific fees are required and became effective on
January 7, 1988, as per N.J.S.A. 18A:69-2 and 3:

1. Each initial application for a certificate of approval to operate
a private vocational school in New Jersey—$700.00 for each of the first
10 school sites and $70.00 for the 11th and each additional site;

2. Each annual request for renewal of a certificate of approval to
operate a private vocational school in New Jersey—$450.00 for each
of the first 10 school sites and $45.00 for the 11th and each additional
site;

3. Each out-of-State school site requesting an initial one year
certificate of approval to recruit in New Jersey in accordance with this
subsection—$700.00;

4. Each out-of-State school site requesting an annual renewal of
certificate of approval to recruit in New Jersey—$450.00; and

5. Each initial and annual request to register an out-of-State market-
ing representative or agent to recruit New Jersey residents—$25.00.

6:46-4.20 Recognition of accrediting agencies

(a) The Commissioner may recognize the institutional and program-
matic accreditation granted to a school by an accrediting agency re-
cognized by the United States Secretary of Education.

(b) Such recognition by the Commissioner shall be subject to the
following:

1. The accredited school shall comply with laws and the reules of
the New Jersey State Board of Education;

2. The recognition of accreditation shall apply only to courses or
programs that were evaluated and recognized by the accrediting agency;

3. Recognition of accredited status shall permit a school to apply
for approval under the provisions of 38 U.S.C. §1775, for the purpose
of training veterans and other eligibles; and

4. The accrediting agency shall notify the Commissioner of planned
accrediting or reaccrediting evaluation visits and invite a member of the
Department to participate on the evaluation visit.

6:46-5.2 Standards for correspondence schools

(a)-(c) (No change.)

(dy Qualifications of instructional staff requirements:

1.-2. (No change.)

3. Qualifications of supervisors of correspondence instruction shall
indicate competency in the subject(s) which he or she will evaluate
as demonstrated by [one of the following] meeting the qualifications
identified in N.J.A.C. 6:46-4.4(b)2 i through iv.

[i. An appropriate instructional certificate issued by the State
Board of Examiners or a comparable instructional certificate issued
by a recognized certifying authority in another state with which the
State Board of Examiners has reciprocity:
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ii. A minimum of a baccalaureate degree with a major or special-
ization in the subject area to be evaluated:

iii. Journeyperson’s status, by possession of a certificate of com-
pletion of apprentice training in the subject to be evaluated;

iv. A passing score on the appropriate National Occupational
Competency Examination;

v. A passing score on the National Teacher Examination in the
appropriate subject area. A passing score shall be the minimum
passing score required by the Department for the issuance of instruc-
tional certification in the appropriate subject teaching field:

vi. A certificate of completion from an approved school, license
or rating in the occupational area to be evaluated;

vii. The minimum of an associate’s degree from an approved in-
stitution with a major or specialization in the subject area to be
evaluated.

4. Supervisors of correspondence instruction demonstrating com-
petency in the subject area in accordance with (d)3iv or v above must
have completed a minimum of two years full-time employment in
the occupation prior to taking the examinations.

5. Supervisors of correspondence instruction demonstrating com-
petency in the subject area in accordance with (d)3vi or vii above
must have completed a minimum of two years full-time employment
in the occupation following the training time.]

(e) Schoo! ownership and financial responsibility requirements:

1.-4. (No change.)

5. The correspondence school shall be required to submit to the
Department, prior to initial approval and on an annual basis there-
after, an audit report containing financial statements [and an opinion
expressed by] prepared by a certified public accountant. licensed
public accountant, registered municipal accountant or licensed public
school accountant. [that the school has financial resources sufficient
to maintain its operation for the period of time represented by the
longest course or program of instruction to be offered.] The auditor
shall determine whether the financial statements of the organization
present fairly its financial position and the results of its financial
operations and that they are in accordance with generally accepted
accounting principles.

6.-7. (No change.)

(N-fo) (No change.)

ENVIRONMENTAL PROTECTION
(a)

DIVISION OF COASTAL RESOURCES

Notice of Extension of Comment Period
Coastal Permit Program Rules and Waterfront
Development

Proposed Amendment: N.J.A.C. 7:7-2.3

Take notice that the Department of Environmental Protection is ex-
tending until February 20, 1989 the period for the submission of written
comments on the proposed amendment concerning waterfront develop-
ment. The proposal was published on January 3, 1989 in the New Jersey
Register at 21 N.J.R. 4(a). Please refer to the proposal (DEP Docket No.
047-88-12) for further information.

Submit comments by February 20, 1989 to:

Michael P. Marotta, Esq.

Division of Regulatory Affairs
Department ol Environmental Protection
CN-402

Trenton, New Jersey 08625
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(b)
DIVISION OF FISH, GAME AND WILDLIFE

Wildlife Management Areas

Proposed Amendment: N.J.A.C. 7:25-2.18

Authorized By: Christopher J. Daggett, Acting Commissioner,
Department of Environmental Protection.

Authority: N.J.S.A. 13:1D-9 and 23:7-9.

DEP Docket Number: 001-89-01.

Proposal Number: PRN 1989-63.

Submit written comments by March 8, 1989 to:
Judeth A. Piccinini, Esq.
Division of Regulatory Affairs
New Jersey Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Division of Fish. Game and Wildlife (Division) proposes to amend
N.J.A.C. 7:25-2.18 to add the New Sweden and Oyster Creek Wildlife
Muanagement Areas to the list of Wildlife Management Areas enumerated
therein. Areas listed in N.J A.C. 7:25-2.18 are subject to the rules in
N.J.A.C. 7:25-2, which govern use by the public of land and water areas
under the control of the Division. Background information on the
proposed additions is as follows:

New Sweden

The New Sweden Wildlife Management Area consists of 1,096 acres
located in Fairfield and Lawrence Townships, Cumberland County. This
area was obtained through two separate donations to the State, one from
the Nature Conservancy in June 1986 and one from J & M Lands in
December 1987. This area was acquired for wildlife management
purposes, including outdoor recreation, science and education activities,
hunting, and fishing.

Opyster Creek

The Oyster Creeck Wildlife Management Area consists of approximately
four acres located in Ocean Township, Ocean County. This area was
acquired in February 1988 by a Declaration of Taking by the State and
was assigned to the Division for munagement purposes through the Green
Acres program. This area was acquired with a combination of Green
Acres funds and Federal Aid funds designated for the Oyster Creek
Marine Access Site. The area was obtained to provide a boat ramp and
day use facility for the State’s murine recreation users. The major uses
of this area will be boating, fishing. water skiing, sailboating, crabbing,
clamming, and bank fishing access.

The amendment also renumbers the list of Wildlife Management Areas
in NJ.A.C, 7:25-2.18 and adds a new subsection, N.J.A.C. 7:25-2.18(b),
which provides information on obtaining maps of Wildlife Management
Areas.

Social Impact

The proposed amendment should have a positive social impact on those
State citizens using the New Sweden and Oyster Creek Wildlife Manage-
ment Areus by applying the rules governing the use of areas under the
control of the Division (N.J.A.C. 7:25-2) to the two areas, thereby further-
ing their safc and proper use. New subsection N.J A .C. 7:25-2.18(b) is
expected to have a positive social impact on those State citizens using
any Wildlife Management Areas. by making information on the en-
vironmental and recreational values of State Wildlife Management Areas
more widely availuble to the general public.

Economic Impact
The proposed amendment is not expected to have an adverse economic
impact on the general public, since it will only deny economic benefit
to those persons seeking to profit from the unsafe or environmentally
degrading use of the New Sweden und Oyster Creek Wildlife Management
Areas.

Environmental Impact
The proposed amendment should reduce the prospects of environmen-
tal degradation of the New Sweden and Oyster Creek Wildlife Manage-
ment Areas by implementing the rules at NJ.A.C. 7:25-2.
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Regulatory Flexibility Statement
In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that the proposed
amendments will not impose reporting, recordkeeping, or other com-
pliance requirements on small businesses.

Full text of the proposal follows (additions indicated in boldface
thus).

7:25-2.18 Wildlife Management Areas

(a) This subchapter applies to the following designated Wildlife
Management Areas:

1.-49. (No change.)

50. New Sweden

Renumber existing 50 and 51 as 51 and 52 (No change in text.)

53. Oyster Creek

Renumber existing 52 through 72 as 54 through 74 (No change in
text.)

(b) Interested persons may obtain information on Wildlife Manage-
ment Areas by contacting the Division at (609) 292-2965. A Guide to
Wildlife Management Areas, containing maps of each area, is available
from:

Division of Fish, Game and Wildlife

New Jersey Department of Environmental Protection
CN 400

Trenton, New Jersey 08625

(a)
DIVISION OF FiSH, GAME AND WILDLIFE

Marine Fisheries Administration
Taking of Blue Crabs

Proposed Amendment: N.J.A.C. 7:25-7.13

Authorized By: Christopher J. Daggett, Acting Commissioner,
Department of Environmental Protection.

Authority: N.J.S.A. 23:2B-6 and 23:5-35.2.

DEP Docket Number: 002-89-01.

Proposal Number: PRN 1989-64.

Submit written comments by March 8, 1989 to:
Judeth A. Piccinini, Esq.
Division of Regulatory Affairs
Department of Environmental Protection
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Division of Fish, Game and Wildlife (Division) proposes to amend
N.J.A.C. 7:25-7.13, which governs the dredging of blue crab (Callinectes
sapidus) in the tidal waters of the State. The proposed amendments
change the crab dredging season opening date for waters north of Route
36 from November 1 to December 1. Postponing the season opening date
in these waters is expected to increase harvesting efficiency by allowing
the crabs to become semi-dormant prior to the opening of the dredging
season.

The Division also proposes to increase the allowable tooth bar size and
weight of dredging gear on vessels operating in Raritan and Sandy Hook
Bays. The proposed amendment will benefit the State’s blue crab fishery
by allowing the use of gear more suited to the requirements of harvesting
blue crabs in the deep waters of these bays.

Social Impact

The proposed amendment continues the Division’s management of the
blue crab in the State’s tidal waters and is not expected to have an adverse
social impact on the crab dredge fishery or the generai public. Any
harvesting losses from the shorter season for blue crab harvest north of
Route 36 should be offset by the greater harvest efficiency expected as
a result of delaying the season opening date. The proposed changes in
gear size and weight should have a positive social impact on members
of the crab dredge fishery by allowing gear better suited to the require-
ments of harvest in deep water bays.
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Economic Impact

The proposed amendment will have a positive economic impact on a
portion of the State’s blue crab dredge fishery by allowing gear more
suited to the requirements of harvesting blue crabs in deep water. The
change in the dredge season opening date should have a positive economic
impact on the fishery by allowing the crabs to become semi-dormant prior
to the opening of the season. Both changes will increase harvesting
efficiency.

Environmental Impact

By shortening the dredge fishing season, the proposed amendment may
have a positive environmental impact on the blue crab habitat north of
Route 36. Disturbance to the bottom should be reduced as a result of
the shorter season. The Division does not expect the proposed increase
in tooth bar size and allowable weight of crab dredges to have an adverse
environmental impact on the blue crab habitat since the deep water
conditions in the affected areas are suited to the larger gear.

Regulatory Flexibility Statement

In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that the proposed
amendments will not impose reporting or recordkeeping requirements on
small businesses. Members of the crab dredge fishery will be required
to comply with the shortened harvest season north of Route 36, but
should benefit form the increased harvest efficiency expected from the
delay in season opening date.

Full text of the proposal follows (additions indicated in boldface
thus:; deletions indicated in brackets [thus]).

7:25-7.13 Crabdredging in the Atlantic Coast section

(a) No crabs may be caught or taken in the Atlantic Coast section
by dredges unless a valid crab dredge license is aboard the vessel.
The crab dredges shall conform to the following specifications:

1. The maximum length of the tooth bar shall be 75 inches in
Raritan and Sandy Hook Bays, but if only one dredge is in possession
then the maximum length of the tooth bar shall be 96 inches in Raritan
and Sandy Hook Bays, and 38 inches in all other waters.

2. The maximum weight of the dredge shall be 110 pounds in
Raritan and Sandy Hook Bays, but if only one dredge is in possession
then the maximum weight of the dredge shall be 200 pounds in Raritan
and Sandy Hook Bays, and 60 pounds in all other waters.

3.-7. (No change.)

(b)-(c) (No change.)

(d) No person shall catch, take, or attempt to catch or take crabs
from any of the lands of the Atlantic Coast [S]section except from
one-half hour after sunrise to one-half hour before sunset between
[November 1 and March 3| north of Route 36 (Highlands Bridge),]
November 15 and March 31 south of Route 40 (Black Horse Pike),
and December | and March 3! [between Route 36 and] north of
Route 40, nor at any time on Sunday except in Raritan and Sandy
Hook Bays.

(e)-(g) (No change.)

HEALTH
(b)

DIVISION OF HEALTH PLANNING AND RESOURCE
DEVELOPMENT

Certificate of Need: Advanced Life Support
Programs

Mobile Intensive Care Unit (MICU)

Critical Care Transport Unit (CCTU)

Proposed New Rules: N.J.A.C. 8:33N

Authorized By: Molly Joel Coye, M.D., M.P.H., Commissioner,
Department of Health (with approval of the Health Care
Administration Board).

Authority: N.J.S.A. 26:2K-7 et seq. and 26:2H-1 et seq.

Proposal Number: PRN {989-66.
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Submit comments by March 8, 1989 to:
John A. Calabria, Chief
Health Systems Services
New Jersey Department of Health
CN 360, Room 604
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Emergency medical service (EMS) is provided to patients with severe,
life-threatening, or potentially disabling conditions that require immedi-
ate intervention. Advanced life support (ALS) is a specialized form of
EMS intervention provided in either a pre-hospital or interhospital trans-
port setting. In furtherance of the overall EMS objectives of the Depart-
ment of Health, the purpose of these proposed new rules is to integrate
ALS services into a coordinated network of EMS care in New Jersey.
This network includes Basic Life Support ambulance service; Level [, 11,
and III hospital regional trauma centers and local emergency room
services; and emergency communication and dispatch, in addition to ALS
programs.

The proposed new rules would be used in reviewing certificate of need
applications from hospitals applying either to initiate mobile intensive
care unit (MICU) service or to add MICU vehicles. The MICU may be
either patient transporting or non-patient transporting, In addition, the
rules would apply to certificate of need applications from hospitals for
critical care transport units, which provide ALS service during inter-
hospital transfers.

Mobile intensive care units are specialized hospital-based vehicles
staffed with a combination of registered nurses and certified paramedics.
These units are dispatched to treat life threatening emergencies, such as
serious trauma; cardiac emergencies, such as myocardial infarction and
cardiac arrest; and serious medical emergencies, including respiratory
problems, overdoses, strokes, allergic reactions and diabetic problems.
In general, mobile intensive care units do not transport patients (except
in Newark, Jersey City and New Brunswick), but work cooperatively with
basic life support services and volunteer first aid squads who provide the
actual patient transportation to the hospital.

Mobile intensive care staff communicate by radio with an emergency
department physician who gives orders for advanced life support care.
Advanced life support care includes cardiac monitoring, intravenous ther-
apy defibrillation, and the administration of approved medications. An
outpatient bill is issued to the patient for the services provided under
Medicare Part B.

Mobile intensive care units currently provide service to 95 percent of
the State’s population and are located in all counties except Sussex,
Warren, Salem, and Cumberiand. In {987, MICU services were provided
to 87,929 patients.

Critical care transport units are licensed emergency ambulances special-
ly equipped to transfer seriously ill or injured patients from one medical
facility to a more specialized medical facility for treatment and/or testing.
These units are hospital-based and staffed with a combination of phys-
icians, nurses, paramedics, and certified emergency medical techuicians.
Staff maintains patient status during transport, including airway manage-
ment and administration of intravenous therapy and medications. Staff
operates on physician’s standing orders and can provide advanced life
support service to stabilize the patient’s condition during transport. These
units are not designed to respond to the scene of accidents or emergencies,
but to provide specialized patient transportation between hospital facili-
ties. This level of advanced care is not available from basic life support
emergency vehicles.

MICU programs have been subject to certificate of need requirements
since 1980, while no CCTU programs are currently operating in New
Jersey. New rules are being proposed at this time because of the recent
termination of the Medicare waiver agreement which had limited the total
number of ALS vehicles in the State to no more than 60. These rules
will permit the Department of Health to consider applications to expand
the number of ALS vehicles.

The rules contain criteria for determining need for additional MICU
service, based primarily on whether existing MICU vehicles are providing
timely and effective prehospital ALS service in the area proposed to be
served by the applicant. Need criteria for CCTU programs are also
included. The rules also contain a number of requirements to assure that
the applicant’s program is financially feasible; has appropriate com-
munication and other linkages with Basic Life Support providers, other
hospitals, and other EMS providers; will have appropriate operational
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controls and qualified staffing; and can respond to the demand for ALS
services in its proposed service area.

It should be noted that both MICUs and CCTUs are subject to
licensure standards administered by the Department of Health in addition
to certificate of need requirements. The licensure process is used to assure
that ALS programs will operate in accordance with detailed standards
for vehicles, equipment, administration of drugs, personnel training and
skill retention, medical control, communication and dispatching systems,
and recordkeeping. Licensure regulatory proposals for both MICUs and
CCTUs are currently under development by the Department of Health.

Social Impact

N.J.S.A. 26:2H-1 recognizes as *‘public policy of the State that hospitals
and related health care services of the highest quality, of demonstrated
need, efficiently provided and properly utilized at a reasonable cost are
of vital concern to the public health. In order to provide for the protection
and promotion of the health of inhabitants of the State, promote the
financial solvency of hospitals and similar health care facilities and con-
tain the rising cost of health care services, the State Department of Health
... shall have the central, comprehensive responsibility for the develop-
ment and administration of the State’s policy with respect to health
planning, hospitals and health care services, and health facility cost con-
tainment programs ..."”.

In accordance with this State policy, the criteria and standards con-
tained in the proposed rules are designed to promote high quality, ac-
cessible, responsive ALS prehospital and interhospital services which are
provided at a reasonable cost. In addition, planning and coordinating
MICU services as part of an integrated Statewide EMS network has the
documented potential for saving lives by improving response times and
the effectiveness of intervention techniques. Responsiveness is enhanced
by regionalizing communication and dispatch of MICU vehicles, by
clearly defining rational primary service areas for which a particular
MICU hospital is responsible, and by arrangements for backup coverage
when vehicles are out of service. The rules are also designed to encourage
expansion of MICU service for areas not currently covered by any hospi-
tal or where existing vehicles are unable to provide adequate and timely
service.

Economic Impact

With the end of the Medicare reimbursement waiver, the rate setting
program of the Department of Health will no longer be setting reimburse-
ment rates for MICU programs. By assuring that MICU vehicles will
be operating at a reasonable minimum volume, however, these certificate
of need criteria will promote efficiency through economies of scale and
thereby contribute to containing unit costs and charges. This is ac-
complished by requiring that MICU programs cover an area and a
population that will generate an appropriate level of demand and that
only the designated hospital provide MICU service within that area. In
addition, fixed costs are controlled by limiting the total number of ve-
hicles and the associated staff and equipment through the certificate of
need process.

Regulatory Flexibility Statement
Since only hospitals having over 100 employees would be capable of
qualifying for a certificate of need for an Advanced Life Support pro-
gram, no recordkeeping, reporting, or other compliance requirements are
placed upon small businesses, as that term is defined in N.J.S.A.
52:14B-16 et seq., by the proposed rules.

Full text of the proposed new rules follows:

CHAPTER 8:33N
CERTIFICATE OF NEED: ADVANCED LIFE SUPPORT
PROGRAMS MOBILE INTENSIVE CARE UNIT (MICU)AND
CRITICAL CARE TRANSPORT UNIT (CCTU)

SUBCHAPTER 1. REQUIREMENTS FOR CERTIFICATION
OF NEED

8:33N-1.1 Scope

(a) The Department of Health currently licenses emergency medi-
cal vehicles that operate in the State of New Jersey. The rules in this
chapter set forth the criteria by which the Department of Health will
evaluate through its certificate of need program any applications that
are submitted for mobile intensive care units (MICUs) (including
both those which transport patients and those which do not transport
patients) as well as critical care transport units (CCTUs) that provide
interhospital transport of patients.
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(b) A certificate of need is required to initiate MICU/CCTU
service; to add operational vehicles (including seasonal vehicles); or
to change the primary or secondary service area for existing units.

(c¢) The standards included in this chapter apply exclusively to and
identify standards for review of the certificate of need application
for MICU/CCTU services.

8:33N-1.2  Definitions

The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates otherwise:

“Advanced life support” (ALS) means an advanced level of
prehospital, interhospital, and emergency service care which includes
basic life support functions, cardiac monitoring, cardiac defibritla-
tion, telemetered electrocardiography, intravenous therapy, adminis-
tration of specific medications, drugs and solutions, use of adjunctive
ventilation devices, trauma care, and other techniques and
procedures authorized by the Commissioner.

“Approved mobile intensive care unit” or “‘approved critical care
transport unit” means a mobile intensive care unit or critical care
transport unit authorized by the Department to serve a specific
population, geographic area, or political entity.

“Available” means ready for immediate use (pertaining to equip-
ment, vehicles, and personnel), or immediately accessible (pertaining
to records).

“Base station physician’ means any physician based in a hospital
who provides medical control to advanced life support personnel by
radio or telephone, as part of an authorized mobile intensive care
program.

“Basic life support” means a level of prehospital care which in-
cludes patient stabilization, airway clearance, external closed chest
cardiopulmonary resuscitation, control of hemorrhage, initial wound
care, fracture stabilization, victim extrication, and other techniques
and procedures authorized by the Commissioner.

“Commissioner” means the New Jersey State Commissioner of
Health.

“Consortium” means a group of hospitals providing mobile in-
tensive care service in a region designated by the Commissioner and
coordinated by a regional communication coordinating center.

“Critical care transfer” means the transfer of a seriously ill or
injured patient from one medical facility to a more specialized medi-
cal facility for treatment and/or testing.

“Critical care transport unit” (CCTU) means a licensed emergency
ambulance specially equipped and staffed, at a minimum, with a
physician or nurse plus a paramedic and a driver, which provides
advanced life support care for patients requiring interhospital
transfer.

“Department’ means the New Jersey State Department of Health.

“Emergency medical technician™ (EMT) means an individual who
has completed a course of instruction and who has been issued
certification by the Commissioner to provide basic life support
services.

“Governing body’ means the organization, person, or persons
holding legal responsibility for the operation of a hospital, health care
facility, business, or other agency.

“Health care facility’” means a facility so defined in the Health
Care Facilities Planning Act, N.J.S.A. 26:2H-1 et seq.

“HIV” means human immunovirus,

“Interhospital transfer” means medical services provided to a pa-
tient before and during transportation between hospital facilities and
upon arrival within those facilities,

“Medical control” means direction by a hospital-based physician
of basic and/or advanced life support services delivered in the field
by authorized personnel from a licensed emergency room.

“Mobile intensive care” means advanced life support as defined
in NJS.A. 26:2K-7.20.

“Mobile intensive care nurse” means a registered professional
nurse employed or voluntarily engaged in the delivery of mobile
intensive care or critical care transport as a primary crew member
of an approved mobile intensive care unit.

“Mobile intensive care paramedic” means a person trained in
advanced life support services and certified by the Commissioner to
render advanced life support services as part of a mobile intensive
care unit.

(CITE 21 N.J.R. 270)
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“Mobile intensive care unit” (MICU) means a specialized emerg-
ency medical service vehicle staffed by mobile intensive care para-
medics or mobile intensive care nurses trained in advanced life sup-
port nursing and operated for the provision of advanced life support
services under the direction of an authorized hospital,

“Off-line medical control” means medical control exercised
through use of training, protocols, quality-assurance reviews, and
direct personnel supervision,

“On-line medical control” means medical control as directed by
a hospital-based physician via radio or telephone communication
with personnel outside of the hospital,

“Patient” means any person utilizing services licensed under this
chapter.

“Primary service area’” means the area of the State designated to
a specific mobile intensive care program for the provision of ad-
vanced life support services.

“Provider” means any person, public or private institution, or
agency which is providing mobile intensive care/critical transport
services.

“Regional coordinating center’’ means a hospital designated by the
Commissioner to coordinate the mobile intensive care system within
a designated region and having duties and responsibilities as specified
in N.JA.C. 841.

“Secondary service area” means the area of the State designated
to a mobile intensive care program for the provision of backup
advanced life support services.

8:33N-1.3 Exemptions from certificate of need requirements

(a) This chapter shall not apply to providers which are based in
other states when the provider is:

1. Transporting a patient through New Jersey from an out-of-State
location to an out-of-State location; or

2. Transporting a patient from an out-of-State location to a New
Jersey location.

(b) The provisions of this chapter shall not apply to services
provided by an agency of the government of the United States.

8:33N-1.4 Submission of a certificate of need application

(a) Applications for the establishment of new services or for in-
creasing the number of vehicles of preexisting services will be com-
petitively reviewed pursuant to batching procedures set forth in
N.J.A.C. 8:33-1.5. The following schedule will apply for the sub-
mission of certificate of need applications for ALS-MICU/CCTU
programs:

Deadlines for submission

December |
June |

Cycle Begins
January 135
July 15

(b) No applications for ALS-CCTUs will be accepted until June
1, 1989,

8:33N-1.5 Types of applications

The application shall specify which type of service the applicant
seeks to provide: Mobile Intensive Care Unit (Non-Transporting);
Mobile Intensive Care Unit (Patient Transporting); and/or Critical
Care Transport Units.

8:33N-1.6 Financial information

(a) The applicant shall demonstrate the financial feasibility of the
proposed project.

{b) The applicant shall provide the estimated rate to be charged
per call detailing any variations that may occur within that rate.

8:33N-1.7 Need criteria; MICU

(2) There is a need for a minimum of one MICU vehicle per
county, without regard to the other criteria noted in this section.

(b) The applicant shall demonstrate compliance with each of the
three criteria in (c) below, unless:

1. The criterion in (a) above is applicable; or

2. The Commissioner makes a finding that, despite lack of full
compliance with one or more of the four criteria, there is compelling
evidence that additional MICU service is needed in the area to assure
a minimal acceptable level of access to, and quality of, prehospital
emergency ALS service.
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(¢) The applicant shall supply data regarding its proposed primary
service area for a minimum of 12 months prior to the filing of the
certificate of need application that will address how each of the
following criteria applies to the proposed MICU service:

{. One vehicle per 100,000 residents in the primary service area.

2. The MICU vehicles currently serving the proposed primary
service area have response times in excess of 15 minutes and/or are
unable to respond to 10 percent or more of the calls they receive.
An existing MICU hospital which is proposing to add vehicles shall
document that the missed calls are not caused by avoidable down-
time,

3. The applicant shall project a minimum level of future utilization
of 2.7 ALS completed calls per vehicle per day for the first six months
of service and three ALS completed calls per vehicle per day after
the first six months of service. The projection shall be based on
missed calls and high volume of ALS completed calls by existing
MICUs and future population growth.

(d) An existing MICU resource hospital approved for at least one
full-time MICU vehicle may apply for a part-time vehicle (less than
24 hours per day, seven days a week) if it can document need for
at least 12 hours of service per day and at least 1.5 ALS completed
calls per vehicle per day in the proposed primary service area. Any
increase in hours of service per day beyond what is specified in the
certificate of need approval for a part-time vehicle requires full,
batched certificate of need review.

8:33N-1.8 Need criteria; CCTU

(a) The applicant for a CCTU certificate of need shall, in conjunc-
tion with the area hospitals for which expansion of service is sought,
shall provide data for one year prior to application which documents
a need for service expansion. This data shall include downtime due
to vehicle maintenance and missed calls (including a break down of
requests for services unmet).

(b) The applicant for new services shall provide all available data
which document the number of hospital critical care transfers that
occurred in its proposed service area for a period of 12 months prior
to application.

8:33N-1.9 Back-up vehicle

(a) The service providers shall have back-up vehicles.

1. MICU back-up vehicles do not require certificate of need ap-
proval. These vehicles shall be utilized for back-up services only and
their use and reason for use documented and submitted to the Office
of Emergency Medical Services (OEMS) on a quarterly basis. All
back-up MICUs shall comply with all OEMS licensing rules at
N.J.A.C. 8:41. Vehicles which transport patients shall also comply
with licensing rules at N.J.A.C. 8:40.

2. If the provider has a total of one or two approved MICU
vehicles, a one-to-one back-up vehicle to operational vehicle is re-
quired. For each additional two operational vehicles, one back-up
vehicle will be required.

(b) No back-up vehicles are required for CCTU services.

8:33N-1.10 Seasonal vehicle

A mobile intensive care hospital shall not operate an additional
vehicle on a seasonal basis without first obtaining a certificate of need
in accordance with this chapter.

8:33N-1.11 Data requirements

(a) Forexisting MICU providers, the applicant will provide a copy
of the MICU quarterly reports submitted to the Office of Emergency
Medical Services for a period to cover no less than 12 months prior
to the submission of an application.

(b) Any application for services not including the data requested
will be considered incomplete.

8:33N-1.12 Licensing track record

All hospital applicants will be evaluated on past licensure track
record performance and adherence to past certificate of need con-
ditions.

8:33N-1.13  Access

(a) All applicants shall be required to submit with the application
a policy which will provide for treating/transporting all patients
regardless of ability to pay.
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(b) All applicants shall submit with the application proposed
eligibility criteria for provision of free service.

(¢) All applicants shall provide with the application a copy of the
service providers policy for treating/transporting HIV positive indi-
viduals.

(d) All applicants shall state in the application that they will com-
ply with State and Federal anti-discrimination laws.

8:33N-1.14 Service area

(a) Each applicant shall indicate in the application specific
proposed primary and secondary service areas. The primary service
area shall be that for which the applicant will be responsible for
providing direct services; the secondary service area shall be that for
which the applicant will provide back-up services for an existing
provider. The HSA and the Department will determine the reason-
ableness of proposed primary and secondary service areas.

(b) The applicant shall indicate whether and to what extent the
proposed primary and secondary service areas are currently included
in the primary or secondary service areas of existing MICU
providers.

(c) A certificate of need is required to make any change to the
primary and secondary service areas designated by the Com-
missioner.

8:33N-L.15 [Impact on existing providers
All applicants shall demonstrate that the service to be provided
will not adversely impact on the current provider(s).

8:33N-1.16 General requirements for all categories of mobile
intensive care/critical care transport programs

(a) All services under this chapter shall comply with all ALS-
MICU/CCTU criteria.

(b) Only New Jersey licensed general hospitals may submit
MICU/CCTU applications. Any contractors to be used in delivering
services for the applicant hospital shall be identified in the certificate
of need application.

(¢) A hospital will, within six months of approval as a mobile
intensive care/critical care transport program, begin provision of
mobile intensive care/critical care transport services in the designated
service area(s). A detailed description of the services to be provided
through any contractor shall also be included in the application.

(d) A hospital approved by the Commissioner to operate a mobile
intensive care program of one or more units shall provide service to
the designated area on a 24 hour a day, seven day a week basis, except
that seasonal or limited hour vehicles shall operate in accordance
with the provisions of the Commissioner’s designation. This
provision is not applicable to critical care transport units.

(e} A mobile intensive care program will provide reliable service
to all designated service arecas. An operational mobile intensive
care/critical care transport unit will be available to respond to a
minimum of 90 percent of calls for which it would be dispatched.

(D) Each designated mobile intensive care unit will be capable of
a response time not to exceed a maximum of 15 minutes (with an
optimal time considered to be six to eight minutes for cardiac arrest
patients) from time of dispatch to 90 perent of calls within its primary
service area. This provision is not applicable to critical care transport
units.

(g) Each mobile intensive care program will provide a back-up
mobile intensive care vehicle service. If the provider has a total of
one or two approved MICU vehicles, a one-to-one back-up vehicle
to operational vehicle ratio is required. For each additional two
operational vehicles, one back-up vehicle will be required.

(h) Each MICU/CCTU program shall comply with licensure re-
quirements at NJ.A.C. 8:41. All vehicles which also transport pa-
tients shall also comply with licensure requirements at N.J.A.C. 8:40.

(i) Each approved MICU service shall participate in communica-
tion coordination with one of the eight currently existing Regional
Communication Coordinating Centers as specified in N.J.A.C. 8:41
and document participation in a centralized dispatch procedure in
its proposed service area.

(j) The governing body of the hospital shall have granted formal
approval of the hospital’s certificate of need application. Evidence
of this approval shall be submitted with the certificate of need appli-
cation.
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(k) The applicant shall have an intensive/coronary care unit, and
an emergency department open 24 hours a day with an in-house
physician capable of receiving and providing definitive care to critical
patients who have been treated by advanced life support personnel.

() Applicant hospitals that do not provide emergency room
services or provide emergency room services on a limited basis (less
than 24 hours a day) may apply for MICU services only with a co-
applicant hospital which is an existing approved MICU resource
hospital and which will provide medical direction for the ALS ser-
vices by qualified emergency physicians 24 hours a day, seven days
per week.

(m) Letters of support from basic life support (BLS) providers
which indicate intent to utilize the service proposed (MICU only)
or documentation of efforts to obtain such letters shall be submitted
as part of the certificate of need application.

(n) Formal written agreements with contracting hospitals which
document intent to use the service proposed (CCTU only). This
information shall be submitted as part of the certificate of need
application.

8:33N-1.17 Medical director required

The applicant shall designate a licensed physician, experienced in
the provision of emergency care, as required by N.J.A.C. 8:41, who
shall be responsible for on-line and off-line medical control of the
mobile intensive care/critical care transport program as specified in
this chapter.

8:33N-1.18 HIV criteria

(a) The following documents shall be submitted with the appli-
cation;

1. A copy of the HIV education program for all staff;

2. A copy of the universal precautions program appropriate to the
service to be provided; and

3. A copy of the institutional/service providers written policy as-
suring non-discrimination to HIV infected individuals (HIV specific).

(b) All of the documents in (a) above shall be reviewed and ap-
proved by the Division on AIDS Prevention and Control.

(c) The applicant shall enter into a formal written affiliation agree-
ment, as specified by the Division on AIDS Prevention and Control.

8:33N-1.19 Competitive review

(a) Where need for either a MICU or a CCTU has been demon-
strated and more than one applicant has filed a certificate of need
to serve the same primary service area, the Department may approve
only the number of applications necessary to fulfill that need. In
making that determination, the Department will give priority to the
applicant or applicants which, relative to all competing projects, most
clearly demonstrate the fullest compliance with the following:

l. Compliance with all existing rules regarding MICU/CCTU
service,

2. Provision of the highest level of indigent service;

3. Provision of a sliding fee scale pay mechanism;

4. Conformance with need in the area to be served;

5. Reception of the endorsement of the Health Systems Agency;

6. Demonstration of the MICU/CCTU program’s financial
feasibility and cost effectiveness;

7. Submission of formal written agreements with basic life support
(BLS) providers which indicate intent to utilize the service proposed
(MICU only);

8. Submission of a formal written agreement with contracting
hospitals which document intent to use the service proposed (CCTU
only);

9. Demonstration of lowest response time; and

10. Past licensure track record performance and adherence to past
certificate of need conditions.

(CITE 21 N.J.R. 272)
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(a)
DIVISION OF HEALTH PLANNING AND RESOURCE
DEVELOPMENT

Certificate of Need: Application and Review Process
Proposed Amendmenis: N.J.A.C. 8:33-1.5 and 2.8

Authorized By: Molly Joel Coye, M.D., M.P.H., Commissioner,
Department of Health (with approval of the Health Care
Administration Board).

Authority: N.J.S.A, 26:2H-5 and 26:2H-8.

Proposal Number: PRN 1989-67.

Submit comments by March 8, 1989 to:
John A. Calabria, Chief
Health Systems Services
New Jersey Department of Health
CN 360, Room 604
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Health, in conjunction with the Statewide Health
Coordinating Council (SHCC), is proposing a revision in certificate of
need batching requirements through amendments to its existing certificate
of need rules.

“Batching” is the process in which certificate of need applications for
the establishment of certain types of health care facilitics and services
are accepted by the State Department of Health at specified times of the
year and reviewed competitively.

N.J.A.C. 8:33-1.5(d) provides a listing of the dates when applications
for certificates of need for various batched health services are accepted
and reviewed by the Department. All of the currently “*batched” health
care services are scheduled for review twice a year.

The proposed amendments to N.J.A.C. 8:33-1.5 and 2.8 would not
require batching for applications submitted by New Jersey hospitals
proposing to take the unique step of converting all licensed acute care
beds to any non-acute care licensure category(ies), through
merger/acquisition (transfer of ownership) projects or through indepen-
dent action, to which batching criteria would otherwise apply. Such
applications could therefore be submitted for review according to the
Calendar for non-batched Certificate of Need review as set forth at
N.J.A.C. 8:33-1.5(c). However, all such applications must undergo the
full certificate of need review process beginning in the cycle within which
they apply.

In addition to permitting the more timely processing of applications
to close underutilized acute care beds and/or facilitate hospital mergers,
the amendments resolve a procedural inconsistency within the certificate
of need rules when hospitals submit a single application that may involve
components ordinarily subject to several different batching schedules (for
example, long term care, intermediate and special psychiatry, capital).

Social Impact

N.J.S.A. 26:2H-1, as amended, recognizes as *‘public policy of the State
that hospitals and related health care services of the highest quality, of
demonstrated need, efficiently provided and properly utilized at a reason-
able cost are of vital concern to the public health. In order to provide
for the protection and promotion of the health of inhabitants of the State,
promote the financial solvency of hospitals and similar health care facili-
ties and contain the rising cost of health care services, the State Depart-
ment of Health . .. shall have the central, comprehensive responsibility
for the development and administration of the State’s policy with respect
to health planning, hospitals and health care services, and health facility
cost containment programs. ...”

The proposed amendments will permit applications for closure of
underutilized acute care beds to be submitted in a more timely manner.
They also provide for more timely processing of certificate of need appli-
cations in cases where undue delay might jeopardize the successful im-
plementation of hospital mergers which would achieve desirable public
goals. Eliminating the batching requirement as set forth in the proposed
amendments is therefore expected to have a positive social impact.

Economic Impact
The proposed amendments are expected to have a positive economic
impact by permitting the more timely conversion of underutilized acute
care beds. The current Policy Manual for Planning and Certificate of
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Need Reviews of Long-Term Care Facilities and Services within the State
of New Jersey (N.J.A.C. 8:33H) already grants preference to facilities
converting excess acute care capacity. The rules further state that if a
hospital requests conversion of all the acute care beds in the facility to
non-acute use, the application may be approved in the absence of
documented bed need, thus generally removing these applications from
competitive review on the basis of need. Preference is also given in the
competitive review section of the current Intermediate Adult and Special
Psychiatric Bed Standards (N.J.A.C. 8:43E-5) to projects which can be
implemented in the “most cost effective and efficient manner, measured
by . . . reduction of excess acute care bed capacity in the area.” Moreover,
the review of applications for conversion of all acute care beds to alterna-
tive levels of care remains subject to all applicable planning and certificate
of need regulations. The proposed policy addresses the question of sub-
mission dates only.

Regulatory Flexibility Statement
All New Jersey acute care hospitals employ more than 100 full-time
employees and do not fall into the category of small businesses as defined
in the New Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-1 et seq
(P.L. 1986, ¢.169).

Full text of the proposal follows (additions indicated in boldface
thus).

8:33-1.5 Batching cycles and deadlines dates

(a)-(d) (No change.)

(e) Applications for New Jersey hospitals to convert all licensed
acute care beds (medical/surgical, pediatric, obstetric, or ICU/CCU)
to any non-acute care licensure category(ies), through merger/
acquisition (transfer of ownership) projects or through independent
action, to which batching criteria as described at N.J.A.C. 8:33-1.5 and
2.8 otherwise would apply, are not required to be batched. All such
applications shall undergo the full certificate of need review process
beginning in the cycle within which they apply.

8:33-2.8 Batching

(a)-(c) (No change.)

{d) Applications for New Jersey hospitals to convert all licensed
acute care beds (medical/surgical, pediatric, obstetric, or ICU/CCU)
to any non-acute care licensure category(ies), through merger/
acquisition (transfer of ownership) projects or through independent
action, to which batching criteria as described at N.J.A.C. 8:33-1.5 and
2.8 otherwise would apply, are not required to be batched. All such
applications shall undergo the full certificate of need review process
beginning in the cycle within which they apply.

HUMAN SERVICES
(a)

DIVISION OF MENTAL HEALTH AND HOSPITALS

Community Mental Health Services

Proposed Repeails: N.J.A.C. 10:37-5.6 through 5.11
and 5.16 through 5.24

Authorized By: Drew Altman, Commissioner, Department of
Human Services.

Authority: N.J.S.A.30:9A-1 through 11 and 30:4-27.1 et seq.,
especially 30:4-27.5.

Proposal Number: PRN [989-60.

Submit written comments by March 8, 1989 to:
Alan Kaufman, Director
Division of Mental Health and Hospitals
13 Roszel Road
Princeton, NJ 08540

The agency proposal follows:

Summary
The Division of Mental Health and Hospitals proposed new rules for
N.J.A.C. 10:37 in the October 3, 1988 New Jersey Register at 20 N.J.R.
2427(d). It was the Division’s intent to repeal all of Article II (NJ.A.C.
10:37-5.6 through 5.11) and Article III (NJ.A.C. 10:37-5.16 through

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989

Interested Persons see Inside Front Cover

HUMAN SERVICES

5.24). Due to an oversight, the rules were not proposed for repeal. The
rulemaking at 20 N.J.R. 2427(d) was unclear regarding the repeal of all
provisions related to these two program elements. At this time, the
Department is proposing the repeal of the rules which applied to Screen-
ing and to Screening Outreach, prior to the new legislation, N.J.S.A,
30:4-27.1 et seq. (P.L. 1987, c.116), as they are no longer necessary.

Social Impact
The social impact of the proposed repeals affects primarily those in
the target groups designated by the program elements, which are de-
lineated in the rulemaking published at 20 N.J.R. 2427(d).

Economic Impact
The proposed repeals would have an economic impact on those
targeted by the program elements and those agencies which will be provid-
ing services, as indicated in the rulemaking published at 20 N.J.R.
2427(d).

Regulatory Flexibility Statement
The proposed repeals will have no impact on small businesses in New
Jersey, as they are defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. The program elements proposed for repeal are operated
by non-profit hospitals or community mental health centers and the
Department does not believe that these agencies are small businesses.
Therefore, a regulatory flexibility analysis is not required.

Full text of the proposed repeal may be found in the New Jersey
Administrative Code at N.J.A.C. 10:37-5.6 through 5.11 and 5.16
through 5.24.

(b)
DIVISION OF YOUTH AND FAMILY SERVICES
Personal Attendant Services Program

Proposed New Rules: N.J.A.C. 10:133

Authorized By: Drew Altman, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 30:4G-13 et seq.

Proposal Number: PRN 1989-58.

Submit comments in writing by March 8, 1989 to:
Steven J. Valli
Office of Adult and County Social Services
Division of Youth and Family Services
CN 717
| South Montgomery Street
Trenton, New Jersey 08625

The agency proposal follows:

Summary
This proposal establishes rules to govern the Personal Attendant Ser-
vices Program (Program) in the Department of Human Services, Based
on the provisions of N.J.S.A. 30:4G-13 et seq. (P.L. 1987, ¢.350), the
Program provides between 10 and 40 hours of personal attendant services
to persons between the ages of 18 and 65 with chronic physical disabilities.
The Program is administered by designated county agencies approved by
the Commissioner of the Department of Human Services. The personal
attendant services include routine, non-medical tasks that are directly
related to maintaining the eligible individual’s health and independence.
The purpose of the Program is to enable these individuals to remain in
their homes and communities, to be employed or receive training or
education related to employment, and to avoid institutionalization.
The proposal sets forth rules regarding the purchase of and contracts
for the provision of personal attendant services. The rules include rates
of reimbursement to providers for personal attendant services provided
to eligible individuals, and a client sliding fee scale for payments by
eligible individuals for services received.

Social Impact
The proposed new chapter will provide a positive social impact on the
lives of individuals with chronic physical disabilitics in New Jersey. The
Program will provide a means by which individuals with physical dis-
abilities can remain employed, pursue training or education for employ-
ment, and avoid long-term institutionalization.
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The rules proposed will establish the procedure for the delivery of
services to eligible individuals with physical disabilities between the ages
of 18 and 65 in all 21 counties in the State of New Jersey. It is expected
that the Program, through the provision of personal attendant services
to persons with disabilities, will prevent costly and socially isolating tong-
term institutionalization. Such services will also enable persons with
disabilities to be employed or prepare for employment in order to become
self-sufficient and the social benefit for people with disabilities is therefore
of great significance. For the general public, the benefit of fuller integra-
tion of people with disabilities will provide for a more representative
society.

Economic Impact

No adverse economic impact is anticipated from the proposed new
rules. The full cost of the Personal Attendant Services Program has been
appropriated through the enabling legislation. Currently, $5,000,000 has
been appropriated to implement this program, with $2,000,000 from
general revenues and $3,000,000 from casino revenues. A maximum of
15 percent of this amount has been designated for administrative ex-
penses.

A sliding fee schedule has been established to enable expansion of
service to eligible persons under the Personal Attendant Services Pro-
gram.

The economic impact on the target population of physically disabled
individuals is expected to be very positive. These individuals will be able
to remain employed or will be able to prepare for employment, thus
gaining the skills necessary for future economic self-sufficiency. The pro-
gram will also prevent expensive institutionalization and therefore
provide a cost-effective alternative to such long-term placements.

The providers of attendant services will also be positively affected
through the reimbursement and payments to them for personal attendant
services rendered. The jobs created will provide further economic benefit
to the economy in New Jersey.

Regulatory Flexibility Statement
This proposal does not require a regulatory flexibility analysis as it does
not impose any reporting or recordkeeping requirements on smail busi-
nesses, as that term is defined in N.J.S.A. 52:14B-16 et seq. Requirements
are imposed on individuals, or on non-profit agencies (which the Depart-
ment does not consider small businesses).

Full text of the proposed new rules follows:

CHAPTER 133
PERSONAL ATTENDANT SERVICES PROGRAM

SUBCHAPTER |. GENERAL PROVISIONS

10:133-1.1  Purpose

Pursuant to the provisions of N.J.S.A. 30:4G-13 et seq. (P.L. 1987,
¢.350), the Department of Human Services intends to provide support
to individuals with chronic physical disabilitics in meeting their daily
needs for personal care and assistance with activities of daily living.
The Personal Attendant Services Program has been created to
provide this support.

10:133-1.2  Scope

These rules apply to all activities and persons participating in the
Personal Attendant Services Program, including, but not limited to,
applicants, recipients, personal attendants, and county agencies ad-
ministering the program.

10:133-1.3 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings, unless the context indicates otherwise:

“Chronic physical disability” means a severe impairment of a
permanent nature which so restricts a person’s ability to perform
essential activities of daily living that the person needs assistance in
order to maintain the person’s independence and health.

“Commissioner” means the Commissioner of the Department of
Human Services.

“Department” means the Department of Human Services.

“Designated county agency” means a county office on the handi-
capped or other county agency designated by the county government,
subject to approval by the Commissioner, to administer in that coun-
ty the Personal Attendant Services Program.
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“Personal attendant’ means a person other than a family member
who meets the qualifications with regard to training, equivalent work
experience or certification established in these rules (see N.J.A.C.
10:133-5) and who provides personal attendant services to a person
who is eligible for the Personal Attendant Services Program.

“Resident” means a person who is a domiciliary of New Jersey
for other than a temporary purpose and who has no present intention
of moving from the State.

“Personal attendant service™ means health and chore related tasks
performed by a personal attendant and, if necessary, under the super-
vision of a registered professional nurse. Personal attendant services
include, but are not limited to, assistance in essential daily activities
such as bathing, dressing, and meal preparation: assistance with
mobility, laundry and shopping: and driving or other forms of trans-
portation.

“Self-directing” means a person’s ability to make his or her own
decisions regarding daily activities as well as major life decisions. A
self-directing person is his or her own legal guardian and is certified
as self-directing by a physician and has been determined “self-direct-
ing” based on the results of an assessment conducted by a social
worker with an MSW (Masters in Social Work) degree or a registered
professional nurse with a Bachelor’s degree. (See N.J.A.C.
10:133-2.1(a)7.)

10:133-1.4  Target population and priority for services

(a) For the purposes of the Personal Attendant Services Program,
the target population is composed of those persons between the ages
of 18 and 65 who have a chronic physical disability.

(b) Priority will be given, in the following order, to individuals
who are:

. Employed, full or part-time:

2. Receiving training or education related to employment: or

3. Living independently.

SUBCHAPTER 2. ELIGIBILITY

10:133-2.1 Eligibility standards

(a) For the purposes of the Personal Attendant Services Program,
an ehgible individual shall meet the following standards:

I. An eligible individual shall be between the ages of 18 and 65
years of age and have a chronic disability;

2. An eligible individual shall be a resident of the State of New
Jersey;

3. An eligible individual shall be in need of personal attendant
services pursuant to a written personal attendant services plan
prepared by the staff of the designated county agency in cooperation
with the eligible individual:

4. An eligible individual shall be one who is capable of managing
and supervising his or her personal attendant services, as determined
by un assessment conducted by a social worker with an MSW degree
or a registered professional nurse with a bachelor’s degree and who
1s certified as ‘“‘self-directing™ by a physician;

5. An eligible individual shall be one who does not have a relative
or other informal caregiver available to provide the services that the
individual needs:

6. An cligible individual shall be one who lives in a private house
or apartment, rooming or boarding house, or residential health care
facility. The personal attendant services that the person shall receive
shall be supplemental to, and not duplicative of, services provided
to the person in the rooming or boarding house or residential health
care facility pursuant to licensure requirements;

7. The attending physician for the eligible individual shall confirm
in writing that the person is self-directed and requires no assistance
in the coordination of therapeutic regimes, and that the personal
attendant services will be adequate and appropriate to meet the
person's needs; and

8. The eligible individual shall require no less than 10 and no more
than 40 hours of personal attendant services per week.

(b) Individuals requesting exceptions to the requirement of (a)8
above shall follow these procedures:

1. A person otherwise eligible for personal attendant services who
needs less than 10 or more than 40 hours of service shall request an
exception in writing;
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2. The written request for an exception shall be made to the
Personal Attendant Services Program Administrator and must in-
dicate the number of hours of service needed with justification for
those hours. The justification shall include a copy of an assessment
of the needs of the eligible person completed by a registered nurse
or social worker;

3. Written requests for exception will be considered on a case-by-
case basis. Decisions will be rendered by the Personal Attendant
Services Program Administrator in accordance with the procedures
outlined in N.J.A.C. 10:133-3.4.

ASSESSMENT AND INDIVIDUAL
SERVICE PLAN

SUBCHAPTER 3.

10:133-3.1 Assessment

(a) Within 30 days after a person has applied to receive personal
attendant services, a member of the staff of the designated county
agency in the county in which the person resides shall perform a
social evaluation of the applicant to determine if the applicant meets
the eligibility criteria.

(b) Within 30 days after a person has applied to receive personal
attendant services, a member of the staff of the designated county
agency shall perform a financial evaluation to determine the ability
of the person or the person’s spouse to pay for personal attendant
services according to the sliding fee scale established pursuant to
N.J.A.C. 10:133-4.3.

(c) The designated county agency shall notify the applicant in
writing within 45 days from the date of application for services
regarding the findings of the social and financial evaluations per-
formed pursuant to (a) and (b) above.

10:133-3.2  Individual personal attendant services plan

(a) If an applicant is determined to be eligible for the personal
attendant services program, the designated county agency shall
prepare a personal attendant services plan, in conjunction with the
applicant. The services plan shall be designed to meet the applicant’s
specific needs for personal attendant services, based upon the social
evaluation performed pursuant to N.J.A.C. 10:133-3.1(a).

(b) A personal attendant services plan shall include all of the
following:

1. A list of personal attendant services to be provided:

2. The duration and frequency of personal attendant services:

3. An estimate of the total cost of personal attendant services: and

4. An estimate of the amount of money that the eligible person
or the person’s spouse is required to pay toward personal attendant
services.

(c) The eligible person and the designated county agency shall
revise the plan as frequently as necessary.

(d) The designated county agency shall perform a comprehensive
social and financial evaluation of the eligible person annually.

(e) All evaluations (both social and financial) performed for per-
sonal attendant services and the personal attendant services plan shall
be completed on forms prescribed by the commissioner.

(f) In the event an applicant is determined eligible for the personal
attendant services program, and services cannot begin within 30 days
from the date of the county agency notification of the applicant
regarding the results of the social and financial evaluation performed
pursuant to N.J.A.C. 133-3.1(a) and (b), such applicant shall be
placed on a waiting list for services. An applicant’s position on a
waiting list shall be determined pursuant to the priorities established
in N.J.A.C. 10:133-1.4(a) and (b). All determinations of an appli-
cant’s position on a waiting list shall be completed on forms
prescribed by the Commissioner.

10:133-3.3 Reviews

(a) An applicant or client may request a review of an agency
denial, reduction or termination of services, or a failure to act upon
a request for services within a reasonable time.

(b) Requests for reviews shall be made to the Director of the
designated county agency, in writing, within 10 days of an adverse
agency action or to the:
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State Personal Attendant Program Admintstrator

Division of Youth and Family Services

One South Montgomery Street

Trenton, New Jersey 08625

(609) 292-7800

{c) Upon receipt of a review request the Director of the designated
county agency or the State Personal Attendant Program Adminis-
trator shall attempt to resolve all disputes. The applicant or client
shall receive a copy of the written results of the review within 15 days
from the date a written review request is received by the designated
county agency or the State Personal Attendant Program Adminis-
trator.

(d) Applicants or clients who disagree with the results of the re-
views conducted in accordance with N.J.A.C. 10:133-3.3 (a) through
(c) may request a hearing pursuant to N.J.A.C. 10:133-3.4. Instruc-
tions for such requests shall be incorporated into the written results
noted in (c) above.

10:133-3.4 Hearings/appeuls

(a) Hearings under this subchapter shall be conducted pursuant
to the Administrative Procedures Act, N.J.S.A. 52:14B-1 et seq. and
the Uniform Administrative Procedure Rules, N.J A.C. 1:1.

(b) A hearing may be requested by calling or writing to the:

Administrative Hearings Coordinator

Division of Youth and Family Services

One South Montgomery Street

Trenton, New Jersey 08625

(609) 292-8715

(c) In all cases, a hearing must be requested within 90 days of the
date of the adverse action, or within 30 days of receiving the review
results noted in N.J.A.C. 10:133-3.3(c), whichever is later.

10:133-3.5 Confidentiality and disclosure of information

(a) All personally identifiable information regarding applicants or
clients under this program obtained or maintained under this pro-
gram shall be confidential and shall not be released without the
written consent of the applicant or client or their authorized agent
except as noted in (b) and (c) below.

(b) Disclosure of information without the consent of the applicant,
client, or his authorized agent shall be limited to purposes directly
connected with the program pursuant to State law and rules.

(c) The prohibition of (a) above against unauthorized disclosure
shall not be construed to prevent:

1. The release of statistical or summary data or information in
which applicants or clients cannot be identified;

2. The release to the Attorney General or other legal representative
of this State of information or files relating to the claim of any
applicant, client or his authorized agent challenging the program’s
statutory or regulatory authority or a determination made pursuant
thereto: or

3. The release of information or files to the State Treasurer or to
their duly authorized representatives for an audit, review of expen-
ditures, or similar activity authorized by law.

SUBCHAPTER 4. CONTRACTING AND FEES

10:133-4.1 Contracting for services

(a) The designated county agency shall contract with other service
providers, including private individuals, for the provision of personal
attendant services.

(b) The designated county agency shall develop a mechanism to
employ individuals as personal attendants where appropriate and
shall develop employment policies consistent with N.J.A.C. 10:133-5
for individuals working as personal attendants.

10:133-4.2 Provider fees

(a) Fees for services under the Personal Attendant Services Pro-
gram shall be based on an hourly rate to be paid to the contracting
service provider or individual attendant for each hour of personal
attendant service provided under this program.

(b) The reimbursement for personal attendant services shall be
$7.50 per hour on weekdays and $8.50 per hour on weekends and
holidays.
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(c) The fee for assessments of eligible individuals shall be $70.00
for each initial assessment authorized by the designated county agen-
cy; $35.00 for annual re-assessments; and $20.00 for each follow-up
assessment authorized by the designated county agency,

10:133-4.3 Client sliding fee scale

(a) The sliding fee scale for personal attendant services is based
on the ability of the eligible person and/or the person’s spouse to
pay for these services. The client sliding fee scale shall apply only
to an eligible person and the person’s spouse whose combined annual
gross income exceeds the State’s applicable income eligibility limit
for social services established below pursuant to the Social Services
Block Grant Act (P.L. 97-35, 42 U.S.C. §1397 et seq.).

(b) Client failure to pay the appropriate share pursuant to the
client sliding fee scale at (d) below without good cause shall be
grounds for termination or suspension from the Personal Attendant
Services Program.

(c) The client sliding fee scale schedule below shall be applied to
eligible individuals and their spouses. The percentage column in-
dicated on the fee scale denotes the percentage of the total cost of
the service to be paid by the client.

(d) The Client Sliding Fee Scale is as follows:

ANNUAL INCOME Percentage
Single (one person) Couple (married)

0-15,612 0-19,827 0%
15,163-15,512 19,828-20,177 1%
15,513-15,862 20,178-20,527 2%
15,863-16,212 20,258-20,877 3%
16,213-16,562 20,878-21,227 4%
16,563-16,912 21,228-21,577 5%
16,913-17,262 21,578-21,927 6%
17,263-17,612 21,928-22,977 7%
17,613-17,962 22,278-22,627 8%
17,963-18,312 22,628-22,977 9%
18,313-18,662 22,978-23,327 10%
18,663-19,012 23,328-23,677 11%
19,013-19,362 23,678-24,027 12%
19,363-19,712 24,028-24,377 13%
19,713-20,062 24,378-24,727 14%
20,063-20,412 24,728-25,077 15%
20,413-20,762 25,078-25,427 16%
20,763-21,112 25,428-25,777 17%
21,113-21,462 25,778-26,127 18%
21,463-21,812 26,128-26,477 19%
21,813-22,162 26,478-26,827 20%
22,163-22,512 26,828-27,177 21%
22,513-22,862 27,178-27,527 22%
22,863-23,212 27,528-27,877 23%
23,213-23,562 27,878-28,227 24%
23,563-23.912 28,228-28,577 25%
23,913-24,262 28,578-28,927 26%
24,263-24,612 28.928-29,277 27%
24,613-24,962 29,278-29,627 28%
24.963-25,312 29,628-29,977 29%
25,313-25,662 29,978-30,327 30%
25,663-26,012 30,328-30,677 3%
26,013-26,362 30,638-31,027 32%
26,363-26,712 31,028-31,377 33%
26,713-27,062 31,378-31,727 34%
27,063-27,412 31,728-32,077 35%
27,413-27,762 32,078-32,427 36%
27,763-28,112 32,428-32,777 37%
28,113-28,462 32,778-33,127 38%
28,463-28,812 33,128-33,477 39%
28,813-29,162 33,478-33,827 40%
29,163-29,512 33,828-34,177 41%
29,513-29,862 34,178-34,527 42%
29,863-30,212 34,528-34,877 43%
30,213-30,562 34.878-35,227 44%
30,563-30,912 35,228-35,577 45%
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30,913-31,262 35,578-35,727 46%
31,263-31,612 35,728-36,277 47%
31,613-31,962 36,278-36,627 48%
31,963-32,312 36,628-36,977 49%
32,313-32.662 36,978-37,327 50%
32,663-33,012 37.328-37,677 51%
33,013-33,362 37,678-38,027 52%
33,363-33.712 38,028-38,377 53%
33,713-34,062 38,378-38,727 54%
34,063-34,412 38,728-39,077 55%
34,413-34,762 39,078-39,427 56%
34,763-35,112 39,428-39,777 57%
35,113-35,462 39,778-40,127 58%
35,463-35,812 40,128-40,477 59%
35,813-36,162 40,478-40,827 60%
36,163-36,512 40,828-41,177 61%
36,513-36,862 41,178-41,527 62%
36,863-37,212 41,528-41,877 63%
37,213-37,562 41,878-42,227 64%
37,563-37,912 42,228-42,571 65%
37,913-38,262 42,578-42,927 66%
38,263-38,612 42,928-43,277 67%
38,613-38,962 43,278-43,627 68%
38,963-39,312 43,628-43,977 69%
39,313-39,662 43,978-44,327 70%
39,663-40,012 44,328-44,677 71%
40,01 3-40,362 44,678-45,027 72%
40,363-40,712 45,028-45,377 73%
40,713-41,062 45,378-45,727 74%
41,063-41,412 45,728-46,077 75%
41,413-41,762 46,078-46,427 76%
41,763-42,112 46,428-46,777 77%
42,113-42,462 46,778-47,127 78%
42,463-42,812 47,128-47,477 79%
42,813-43,162 47,478-47,827 80%
43,163-43,512 47,828-48,177 81%
43,513-43,862 48,178-48,527 82%
43,863-44,212 48,528-48,877 83%
44,213-44,562 48,878-49,227 84%
44,563-44,912 49,228-49,577 85%
44,913-45,262 49.578-49,927 86%
45,263-45,612 49,928-50,277 87%
45,613-45,962 50,278-50,627 88%
45,963-46,312 50,628-50,977 89%
46,313-46,662 50,978-51,327 90%
46.663-47,012 51,328-51,677 91%
47,013-47,362 51,678-52,027 92%
47,363-47,712 52,028-52,377 93%
47,713-48,062 52,378-52,727 94%
48,063-48,412 52,728-53,077 95%
48,413-48,762 53,078-53,427 96%
48,763-49,112 53,428-53,777 97%
49,113-49,462 53,778-54,127 98%
49,463-49,812 54,128-54,477 99%
49,813-50,162 54,478-54,827 100%

(e) Each eligible person shall provide verification of his or her
income for determination of applicable fees upon acceptance into the
Personal Attendant Services Program and annually thereafter.

1. Acceptable verification includes, but is not limited to, pay stubs,

W-2 form or a photostatic copy of the actual 1040 form filed with
the Internal Revenue Service, business records, pension statements
and/or correspondence from employers or agencies (for example,
Social Security Administration, State employment agencies.)

(f) If the costs of an eligible person’s personal attendant services
are covered in whole or in part by another State or Federal govern-
ment program or insurance contract, the government program or
insurance carrier shall be the primary payer and the Personal Attend-
ant Services Program shall be the secondary payer.

(g) The eligible person receiving personal attendant services shall
sign weekly vouchers attesting to the hours of service rendered, and
the personal attendant or provider agency shall then be paid by the
designated county agency.
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SUBCHAPTER 5. PERSONAL ATTENDANTS

10:133-5.1 Requirements for personal attendants

(a) All individuals desiring to serve as personal attendants under
the Personal Attendant Services Program shall be at least 18 years
of age and shall meet the following minimum requirements:

I. The personal attendant shall complete an approved training
course authorized by the New Jersey Department of Health as a
homemaker/home health aide, or a long term facility nurse aide
course; or

2. The personal attendant shall complete a certified training pro-
gram in a hospital, rehabilitation facility, or a long-tcrm care facility
as an aide or personal attendant; or

3. The personal attendant shall complete a training course offered
by the Department of Human Services for personel attendants; and

4. The personal attendant shall have no previous criminal record
of conviction for other than minor traffic offenses as determined by
the designated county agency. The decision regarding employment
or non-employment of rehabilitated convicted offenders is made by
the designated county agency pursuant to the Rehabilitated Con-
victed Offenders Act, NJ.S.A. 2A:168A.

SUBCHAPTER 6.

10:133-6.1 Requirements of designated county agency

All designated county agencies shall abide by all laws and regu-
lations concerning the employment of individuals hired to administer
or work in the Personal Attendant Services Program including but
not limited to the Rehabilitated Convicted Offenders Act and the
Immigration Reform Act.

COMPLIANCE WITH LAWS

CORRECTIONS
(@

THE COMMISSIONER

Mail, Visits and Telephones
Inspection of Outgoing Correspondence

Proposed Amendment: N.J.A.C. 10A:18-2.7

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN [989-73.
Submit comments by March 8, (989 to:
Elaine W. Ballai, Esq.
Special Assistant for Legal Affairs
Department of Corrections
CN 863
Trenton, New Jersey 08625

The agency proposal follows:

Summary
The proposed amendment modifies N.J.A.C. 10A:18-2.7(b) to add to
the list of State officials, in the existing rule, a counterpart list of Federal
officials whose correspondence from inmates shall not be opened, read
or censored by staff members of a Department of Corrections” correc-
tional facility.

Social Impact
The proposed amendment provides a larger number of governmental
officials with whom inmates may correspond without being concerned
about whether the correspondence is opened, read or censored.

Economic Impact
The proposed amendment will have no significant economic impact
because additional funding is not necessary to implement or maintain the
amendment,

Regulatory Flexibility Statement
The proposed amendment impacts on inmates and the Department of
Corrections and does not affect small businesses as defined in the Regu-
latory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
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Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

10A:18-2.7 Inspection of outgoing correspondence

(a) (No change.)

(b) Outgoing mail shall not be opened, read or censored if it is
considered legal correspondence or if it is addressed to:
. The President of the United States;

. The Vice-President of the United States;

. Members of Congress;

. Members of the Federal Parole Board;

. The Director of the Federal Bureau of Prisons;
[1.]6. The Governor;

[2.]7. Members of the State Legislature;

[3.]8. Members of the State Parole Board; or
[4.]9. The Commissioner.

(c)-(e) (No change.)

N W -

(b)
THE COMMISSIONER

Mail, Visits and Telephone
Inspection and Identification of Outgoing
Publications
Proposed Amendment: N.J.A.C. 10A:18-4.7
Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1989-72.
Submit comments by March 8, 1989 to:
Elaine W. Ballai, Esq.
Special Assistant for Legal Affairs
Department of Corrections
CN 863
Trenton, New Jersey 08625
The agency proposal follows:

Summary
The proposed amendment modifies N.J.A.C. 10A:18-4.7(d) to delete
the prohibition against opening, reading or censoring publications ad-
dressed by inmates to the State officials listed in the existing rule. The
proposed amendment also deletes reference to the State officials listed
in NJ.A.C. 10A:18-4.7(¢).

Social Impact
The proposed amendment will have no significant impact because this
requirement has been determined to be unnecessary since a publication
sent to a State official would customarily be shared with other members
of the general public as well.

Economic Impact
The proposed amendment will have no significant economic impact
because additional funding is not necessary to implement or maintain the
amendment.

Regulatory Flexibility Statement
The proposed amendment impacts on inmates and the Department of
Corrections and does not affect small businesses as defined in the Regu-
latory Flexibility Act, N.J.S.A. 52:14B-16, et seq.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

10A:18-4.7 Inspection and identification of outgoing publications
(a)-(¢) (No change.)
[(d) Outgoing publications shall not be opened, read or censored
if addressed to:
I. The Governor;
. Members of the State Legislature;
. Members of the Parole Board;
. Members of the Ombudsman Office; or
. The Commissioner,]

Wb W
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[(e)](d) [Any outgoing publication] Outgoing publications [ad-
dressed to someone other than those cited in (d) above] shall not
be opened, read or censored unless there is reason to believe that
the publication contains disapproved content (see N.J.A.C.
10A:18-4.9) and then only with the prior approval of the Super-
intendent or his or her designee.

Recodify existing (f) and (g) as (e) and (f) (No change in text.)

INSURANCE
(a)

DIVISION OF ACTUARIAL SERVICES
Residual Market Equalization Charges (RMECs)

Proposed New Rules: N.J.A.C. 11:3-25

Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.

Authority: N.J.S.A. 17:1-8.1, 17:1C-6 and 17:30E-1 et seq.

Proposal Number: PRN 1989-80.

Submit comments by March 8, 1989 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The New Jersey Automobile Full Insurance Underwriting Association
(hereafter ““Association”) provides insurance coverage to persons who are
unable to obtain it through ordinary market channels.

Pursuant to N.J.S.A. 17:30E-8 (P.L. 1983, c.65), the Association is
permitted to submit to the Department of Insurance (hereafter ‘“Depart-
ment™”) a filing for a residual market equalization charge (hereafter
“RMEC”) in an amount necessary to offset the anticipated cash shortfall
of the Association when other sources of income are found to be insuffi-
cient. A RMEC is a variable dollar charge which is applied to various
types of automobile insurance policies the amount of which, when added
to all other sources of Association income, will cause the Association to
operate on a no profit, no loss basis.

Pursuant to Bulletin 88-1 dated February 1, 1988, the Department
assessed a RMEC in the average amount of $66.00 per vehicle. Thereafter,
by Bulletin 88-4 dated July 29, 1988, the Department assessed a sup-
plemental RMEC in the average amount of $73.00 per vehicle. Therefore,
for policies issued on or after August 1, 1988, the average RMEC assessed
is $139.00 on a per car, per coverage basis.

Pursuant to P.L. 1988, c.156, the RMEC provisions set forth at
N.J.S.A. 17:30E-8 were amended. This legislation did not affect RMEC
charges currently in place, although a RMEC in excess of current levels
may not be approved by the Commissioner unless the income of the
Association is insufficient to meet obligations in the ensuing year or a
deferred payment plan has been implemented (P.L. 1988, c.156, section
12¢.). The proposed rules address RMEC charges presently in effect and
will be applicable to any RMEC charges that may be assessed in the future
under procedures set forth in P.L. 1988, c.156.

In accordance with Department Bulletins 88-1 and 88-4, the RMEC
is currently applied to all insured vehicles which are subject to imposition
of “policy constants”. Policy constants are flat dollar charges which
provide income to the Association and which apply to various types of
automobile insurance policies on a per car per coverage basis pursuant
to NJ.S.A. 17:29A-37.1.

Pursuant to N.J.S.A. 17:29A-37.1, the Commissioner may assess policy
constants on private passenger automobiles as well as commercial and
self-insured vehicles. The Department has recently proposed new rules
that would uniformly assess policy constants on all private passenger
automobiles, including those private passenger automobiles that are in-
sured under a commercial policy and that are self-insured (see 20 N.J.R.
2508(a)).

Similarly, the Department seeks to uniformly assess RMEC charges
which are currently in place. Therefore, the following proposed new rules
assess RMEC charges on all private passenger automobiles, including
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private passenger automobiles that are insured under a commercial policy
and that are self-insured.

A summary of the proposed new rules follows:

N.J.A.C. 11:3-25.1 sets forth the purpose and scope of the proposed
new rules.

N.J.A.C. 11:3-25.2 contains the definitions of terms used throughout
the proposed new rules.

N.J.A.C. 11:3-25.3 sets forth collection and remittance requirements
for those insurers and self-insurers to which the proposed new rules apply.

N.J.A.C. 11:3-25.4 defines the term “private passenger automobile” to
which the proposed new rules apply.

N.J.A.C. 11:3-25.5 sets forth verification requirements for those in-
surers and self-insurers to which the proposed new rules apply.

NJ.A.C. 11:3-25.6 provides for the possible imposition of penalties for
failure to comply with the proposed new rules.

Social Impact

The proposed new rules will assist the Association in remaining a viable
and stabilizing influence in the automobile market by providing ad-
ditional revenue in order to continue to service and pay the claims on
which it becomes or remains liable. The proposed new rules will also
ensure that all motor vehicles of a private passenger type are uniformly
subject to currently applicable RMECs regardless of whether the motor
vehicle is self-insured or insured by the voluntary or residual markets.
In addition, the application of the proposed new rules to the broadest
possible base of insureds is consistent with the Legislature’s intent and
the above-mentioned objectives of the Association.

Economic Impact

The procedural requirements of the proposed new rules will not result
in any significant or adverse economic impact upon insurers or self-
insurers. Insurers, who are already subject to these requirements, may
experience a minimal increase in costs due to modifications in their
surcharge systems which are needed to comply with the requirements of
these rules. Self-insurers will also experience a minimal increase in costs
because they must remit RMEC charges to the Association and file
certain specified information annually and quarterly with the Department
and the Association.

The substantive requirements of the proposed new rules will, however,
result in a significant adverse economic impact upon insureds who are
not presently subject to RMECs, and upon some self-insurers, in that
the imposition of the RMECs will result in having each insured subject
to an increase in premium and each self-insurer responsible for an ad-
ditional charge to the annual certificate of self-insurance filing fee. How-
ever, the impact will range in significance based upon the number of
vehicles impacted per insured. For example, the economic impact for an
insured or self-insurer with one motor vehicle will be different from that
for an insured or self-insurer with a fleet of motor vehicles. The Depart-
ment estimates that approximately 200,000 additional motor vehicles
(above the estimated 4,000,000 motor vehicles currently charged) will be
affected, at an estimated $10,000,000 additional charge to the motor
vehicle population.

The Department does not expect to incur any significant additional
expenses as a result of the proposed new rules.

Regulatory Flexibility Statement

Some insurers and self-insurers affected by the proposed new rules may
be small businesses as that term is defined in the Regulatory Flexibility
Act, N.J.S.A. 52:14B-16 et seq. The reporting and compliance require-
ments imposed upon insurers by these proposed new rules are that they
collect a RMEC along with the policy premium, remit it to the Associa-
tion within 10 days after the close of each month of receipt thereof, and
annually file with the Department and the Association specified infor-
mation regarding the collected and remitted charges. These procedures
are equally applicable to small businesses. None of the above require-
ments is expected to have any significant adverse economic impact on . -
insurer small businesses. Reporting and compliance requirements for self-
insurers include forwarding the full amount of the RMEC to the Associa-
tion before receiving a certificate of self-insurance from the Department,
and filing quarterly reports of the number and types of motor vehicles
covered. It is not anticipated that these requirements will have a signifi-
cant adverse economic impact on self-insurer small businesses. To provide
for uniform and consistent applicability of these rules, and to avoid
granting any advantage to insurers or self-insurers which are small busi-
nesses, no differential treatment is accorded to them by these proposed
new rules.
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Full text of the proposal follows:

SUBCHAPTER 25. RESIDUAL MARKET EQUALIZATION
CHARGES (RMECs)

11:3-25.1 Purpose and scope

(a) This subchapter provides guidelines to identify the types of
iprivate passenger automobiles as defined in this subchapter which
are subject to residual market equalization charges (RMECs)
pursuant to N.J.S.A. [7:30E-8. This subchapter also establishes
procedures for the collection and transmission of RMECs to the New
Jersey Automobile Full Insurance Underwriting Association (As-
sociation).

(b) This subchapter applies to the following:

1. All private passenger automobile insurers that provide coverage
(in the voluntary and residual markets in this State) for private
passenger automobiles as defined in this subchapter:;

2. All commercial automobile insurers that provide coverage (in
the voluntary and residual markets in this State) for automobiles of
a private passenger type; and

3. All self-insurers who own or lease under contract (for a continu-
ous period of at least three months) self-insured automobiles of a
private passenger type registered with the Division of Motor Vehicles
under an annual certificate of self-insurance issued by the Depart-
ment of Insurance pursuant to N.J.S.A. 39:6-52.

(c) RMECs are imposed on the following vehicles:

1. Private passenger automobiles as defined by this subchapter,
written on private passenger automobile insurance policies in the
voluntary and residual markets;

2. Private passenger automobiles as defined by this subchapter,
written on commercial automobile policies in the voluntary and
residual markets; and

3. Private passenger automobiles as defined by this subchapter,
which are self-insured under a certificate of self-insurance issued on
a calendar year annual basis by the Department pursuant to N.J.S.A.
39:6-52.

11:3-25.2 Definitions

The following words and terms, when used in this subchapter, have
the following meanings:

“Association” means the New Jersey Automobile Full Insurance
Underwriting Association established pursuant to N.J.S.A, 17:30E-1
et seq.

“Classic automobile” means a motor vehicle which is 10 or more
years old, which is used on a regular basis, and which has a value
significantly higher than the average value of other motor vehicles
of the same make and model year.

“Commissioner” means the New Jersey Commissioner of In-
surance.

“Department” means the New Jersey Department of Insurance.

“Net direct car years of liability exposure” means direct bodily
injury liability car years of exposure, after deducting returns for
cancellations, but without adding reinsurance assumed or deducting
reinsurance ceded, as determined by the board of directors of the
Association and approved by the Commissioner,

“Net direct car years of physical damage exposure” means direct
physical damage car years of exposure, after deducting returns for
cancellations, but without adding reinsurance assumed or deducting
reinsurance ceded, as determined by the board of directors of the
Association and approved by the Commissioner.

“Owned” means legal title to and control of a private passenger
automobile as defined in this subchapter. This definition shall include
a private passenger automobile leased under contract for a continu-
ous period of at least three months.

“Principal operator” means one who operates a motor vehicle
more than any other person based upon the percentage of annual
mileage driven by each operator. A person may only be designated
as the principal operator of one vehicle, except where the number
of vehicles exceeds the number of principal operators.

“Principally garaged” means located within the boundaries of the
State of New Jersey for a total time period of at least three months
per year, whether consecutive or non-consecutive.
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“Residual market equalization charges” or “RMECs” mean
amounts which, when added to all other sources of Association
income, will cause the Association to operate on a no profit, no loss
basis, but are in no event considered to include a policy constant
levied pursuant to NJ.S.A. 17:29A-37.1.

11:3-25.3 Collection of RMECs; remittance

(a) All private passenger and commercial automobile jnsurers and
self-insurers which are subject to the provisions of this subchapter
shall collect RMECs, pursuant to N.J.S.A. 17:30E-8, on private
passenger automobiles as defined herein on a uniform net direct car
year of liability exposure basis and a net direct car year of physical
damage exposure basis (except as set forth at N.J.A.C. 11:3-25.4(b)7)
in the amounts approved by the Commissioner and in effect when
each policy or certificate of self-insurance is issued or renewed.

I. Each insurer should assess six month policies one-half the ap-
proved RMEC and quarterly policies one-fourth the approved
RMEC. The RMEC charge is prorated for motor vehicles that are
added or deleted mid-term from any policy subject to this subchapter.
In the case of additions, the applicable RMEC is prorated to the end
of the policy term. In the case of deletions, the unearned RMEC
collected is refunded to the insured.

2. Each insurer shall implement billing and collection procedures
for the approved RMEC within 45 days after each approval date.
All billings issued on or after the expiration of the 45 days, whether
for new or renewal business, shall include the approved RMEC in
the total policy premium. All new or renewal policies effective on
or after the date the approved RMEC goes into effect and which
have received initial billings prior to the insurer’s implementation of
the new billing and collection procedures must be rerated to reflect
inclusion of the RMEC. Supplemental billings for these policies shall
be issued no later than 60 days after the effective date of the approved
RMEC.

3. Each insurer shall display the total amount of the RMEC, and
its separate component charges by coverage or line, on the policy
declaration page.

4. Each insurer utilizing billing systems designed to round
premium charges to the nearest dollar may bill and collect the RMEC
on the rounded basis.

5. Each self-insurer that obtains an initial certificate of self-in-
surance during the calendar year shall pay a prorated RMEC. The
RMEC charged is in the same proportion to the RMEC approved
as the number of remaining days (from the date such self-insurer is
certified by the Department to December 31) of the applicable calen-
dar year bears to the total number of days of that calendar year.

(b) Each insurer shall transfer the RMECs collected to the As-
sociation within 10 days after the close of each accounting month
pursuant to the provisions set forth below.

1. All monies collected from the RMECs are to be transferred to
the Association on a written basis. No other expenses are payable
to or deductible from the RMECs transferred to the Association. All
insurers, including Association servicing carriers, may charge the full
RMEC in addition to any initial policy premium instaliment or
deposit payment at the time the initial installment or deposit is due.

2. The RMECs are collected, where applicable, on all private
passenger automobile liability and physical damage policies, and all
commercial automobile liability and physical damage policies that
insure automobiles of a private passenger type, issued or renewed
in the voluntary or residual market with an effective date on or after
January 21, 1988.

(c) Each self-insurer shall forward the RMEC charge to the As-
sociation before the Department shall issue an annual certificate of
self-insurance.

1. The RMEC is collected, where applicable, for all coverages
required by law, on all self-insured, private passenger automobiles
as defined in this subchapter, which are intended to be covered under
a certificate of self-insurance issued on a calendar year annual basis
by the Department pursuant to N.J.S.A. 39:6-52. The charge is col-
lected on all vehicles issued a certificate of self-insurance on or after
January 21, 1988.
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2. Each self-insurer shall report to the Department and the As-
sociation on a calendar year quarterly basis, within a time frame and
on a form provided by the Commissioner, the number and types of
motor vehicles added to or deleted from the self-insurer’s inventory
as of the last day of the last month of each quarter, with the exception
of the last quarter of the calendar year. Upon receipt of the quarterly
report, the Association shall, in the case of a net addition to the self-
insurer’s inventory, send the self-insurer a bill in the amount of pro
rata charges due; in the case of a net deletion from the self-insurer’s
inventory, the Association shall credit the amount of the pro rata
charges unearned on renewal of the certificate of self-insurance, ex-
cept that if the self-insurer does not renew the certificate of self-
insurance, the Association shall remit the amount of the pro-rata
charge unearned to the self-insurer within 30 days after January 1
of the renewal year.

(d) A RMEC is not assessed on insured or self-insured private
passenger automobiles where the principal operator is 65 years of
age or older. Manual rules involving rating classifications are not
used to determine principal operator status, if inconsistent with this
subchapter.

(e) When any policy or certificate of self-insurance subject to im-
position of the RMEC is cancelled, the Association shall refund any
unearned RMEC collected to the relevant policyholder or self-in-
surer. The Association shall calculate the unearned RMEC on a pro-
rata or short-rate basis, as applicable.

11:3-25.4 Definition of private passenger automobile

(a) “‘Private passenger automobile” means an automobile, princi-
pally garaged in the State of New Jersey or principally garaged in
another state if insured through the Association, of a private passen-
ger or station wagon type that is owned or hired and is neither used
as a public or livery conveyance for passengers nor rented to others
with a driver; or a motor vehicle with a pick-up body, a van, a
delivery sedan, a pane! truck or a motorized camper type vehicle,
principally garaged in the State of New Jersey or principally garaged
in another state if insured through the Association, and owned by
an individual or by husband and wife who are residents of the same
household, not customarily used in the occupation, professional or
business of the insured other than farming or ranching. An auto-
mobile owned by a farm family copartnership or corporation which
is principally garaged on a farm or ranch and otherwise meets the
definitions contained in this section, shall be considered a private
passenger automobile. Motor vehicles owned by a governmental
entity, agency or instrumentality thereof are not considered private
passenger automobiles.

(b) The following motor vehicles which otherwise meet the defi-
nitions of private passenger automobile are also subject to the
assessment of RMECs:

I. A pickup, panel truck, or van used in the business of the United
States Government, by an employee of the Government if:

i. Itis owned by an individual or by a husband and wife who are
residents of the same household:

ii. It is not customarily used in any other occupation, profession
or business of the insured other than farming or ranching; and

ili. Liability coverage is limited in accordance with the Federal
employee’s use of the automobile in government business endorse-
ment;

2. A motor vehicle issued a certificate of self-insurance by the
Department of Insurance pursuant to N.J.S.A. 39:6-52, as authorized
by NJ.S.A. 17:29A-37.1;

3. A dune buggy, but only if it is registered for street use;

4. A classic automobile as defined in this subchapter;

5. An electric powered automobile;

6. An amphibious vehicle;

7. A motor vehicle which shares its license plate(s) with an inven-
tory of other motor vehicles for eventual sale by a person engaged
in the business of selling such motor vehicles; for purposes of this
subparagraph; RMECs are imposed on a per-plate per-coverage
basis;

8. A motor vehicle in which the insurance policy covering the
lender’s and borrower’s interest in the motor vehicle has lapsed and
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is reissued to the lender pursuant to the financing agreement between
such lender and borrower;

9. A motor vehicle, owned by a corporation, which is assigned to
one or more corporate officers or employees; and

10. Any other motor vehicle, as determined by the Commissioner,
which is available for private passenger use and not wholly related
to business use.

11:3-25.5 Verification statement
(a) On December 31 of each year, all private passenger automobile
insurers, commercial automobile insurers and self-insurers to which
this subchapter applies shall provide to the Commissioner, and the
Manager of the Association, a certified statement containing the
name, title, address and telephone number of the individual respon-
sible for certifying and sending RMECs to the Association.
(b) The statement is sent to:
Actuarial Services
State of New Jersey
Department of Insurance
20 West State Street
CN 325
Trenton, New Jersey 08625

11:3-25.6  Penalty

Failure to comply with this subchapter may result in the imposition
of sanctions by the Department including, but not limited to, sanc-
tions pursuant to N.J.S.A. 17:33-2 and N.J.S.A. 17:30E-1 et seq.

(a)
DIVISION OF ENFORCEMENT AND CONSUMER
PROTECTION
Licensing and Regulation of Auto Body Repair
Facilities
Proposed Repeal: N.J.A.C. 11:14

Authorized By: Kenneth D. Merin, Commissioner, Department
of Insurance.

Authority: N.J.S.A. 39:13-1 et seq.

Proposal Number: PRN 1989-57.

Submit comments by March 8, 1989 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
Department of Insurance
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary

In 1983, NJ.S.A. 39:13-1 et seq. was enacted which provided for the
licensure of automobile repair facilities by the Commissioner of In-
surance. Rules were adopted to implement this statute (N.J.A.C. 11:14).
These rules established a system for the licensure of auto facilities and
also established standards and procedures necessary to protect the public
from dishonest, deceptive and fraudulent practices in the repair of auto-
mobiles damaged by collision.

In 1985, NJ.S.A. 39:13-1 et seq. was amended so that the Division
of Motor Vehicles would have the authority to regulate auto body repair
facilities and not the Department of Insurance. The Division of Motor
Vehicles recently adopted rules governing auto body repair facilities
(NJ.A.C. 13:21-2]).

The Department of Insurance repeal of its rules simply fulfills the
legislative intent. It removes rules that are in an area that, since 1985,
the Department of Insurance has not had the authority to regulate.

Social Impact
The proposed repeal will not create any social impact since the situation
will not be any different than it was before. Since 1985 these rules have
been unenforceable. The repeal merely reflects the current situation as
it has existed since 1985.
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Economic Impact
The repeal of these rules will have no economic impact for the reasons
stated in the Social Impact Statement above.

Regulatory Flexibility Statement
The proposed repeal will not impose any new compliance requirements
on small businesses as defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., since the proposed repeal merely reflects the current
situation as it has existed since 1985.

Full text of the proposed repeal may be found in the New Jersey
Administrative Code at NJ.A.C. 11:14.

LABOR
(a)

OFFICE OF THE CONTROLLER

Contributions, Records and Reports

Proposed Repeals: N.J.A.C. 12:16-10.

Proposed Amendments: N.J.A.C. 12:16-4.7, 13.4 and
13.7

Proposed New Rules: N.J.A.C. 12:16-22

Authorized By: Charles Serraino, Commissioner, Department of
Labor.

Authority: N.J.S.A. 34:1-20, 34: 1 A-3(e), and 43:21-1 et seq.,
specifically 43:21-7, 43:21-11 and 43:21-14.

Proposal Number: PRN 1989-75.

Submit comments by March 8, 1989 to:
Alfred B. Vuocolo, Jr.
Chief Legal Officer
Office of the Commissioner
Department of Labor
CN 110
Trenton, New Jersey 08625-0110

The agency proposal follows:

Summary

In reviewing N.J.A.C. 12:16, the Department discovered several sec-
tions that need to be amended in order to correct errors, reflect updated
Departmental practices, and to clarify existing provisions. To accomplish
these goals, the Department now proposes to amend three rules, repeal
one subchapter and propose one new subchapter.

Specifically, the Department proposes to amend N.J.A.C. 12:16-4.7 to
delete an incorrect Federal Unemployment Tax Act citation and to clarify
the existing language.

The proposed amendment to N.J.A.C. 12:16-13.4 will impose a time
limit for the filing of requests for penalty abatement consideration. The
proposed amendment to N.J.A.C. 12:16-13.7 will clarify existing
procedures with regard to wage reporting.

The proposed new rules at N.J.A.C. 12:16-22 set forth hearing
procedures for issues concerning coverage, status, liability for contribu-
tions, reporting, refunds or rates of contribution.

NJ.A.C. 12:16-22.1 sets forth the scope of the proposed new rules.
N.J.A.C. 12:16-22.2 outlines the application procedure for a hearing.
N.J.A.C, 12:16-22.3 describes informal conference procedures, and
N.J.A.C. 12:16-22.4 states that all formal hearings shall be held pursuant
to the Administrative Procedures Act. N.J.A.C. 12:16-22.5 provides that
the Commissioner shall make the final decision of the Department, and
that appeals shall be made to the New Jersey Superior Court.

Finally, the Department proposes to repeal existing N.J.A.C. [2:16-10,
which contains outdated hearing procedures, and reserve the subchapter
for future use.

Social Impact
The proposed amendments will improve Departmental efficiency by
providing streamlined methods of operation and by eliminating excess
data and outdated records. Additionally, the proposed amendments will
clarify ambiguities which exist in the current rules, which will help the
Department, employers and the general public in complying with De-
partmental requirements.
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The proposed new rules will enable employers to request and receive
prompt hearings on matters that are of concern to them. The proposed
hearing rules will also provide a standard framework by which the De-
partment will operate its hearing process. The proposed repeal of the
existing subchapter concerning hearing procedures will benefit the public
by removing outdated, inapplicable procedures.

Economic Impact

The Department does foresee a possible increase in cost to employers
as a result of one proposed amendment, N.J.A.C. 12:16-13.7, in that
employers who fail to follow the rules concerning the submission of data
may be fined. The fines have not been increased, but the reporting
requirements have been modified so that offenders will be more easily
recognized.

The Department expects to see some positive economic effects as a
result of the proposed new rules, in that certain recordkeeping methods
will be updated, which will make the Department more efficient.

Regulatory Flexibility Statement
The proposed amendment concerning wage reporting (N.J.A.C.
12:16-13.7) may impose additional reporting, recordkeeping and com-
pliance requirements for businesses, some of which will be small busi-
nesses as defined ‘under the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. However, the requirements are very minimal, and
should cause no significant additional costs to affected businesses.

Full text of the proposed repeal may be found in the New Jersey
Administrative Code at N.J.A.C. 12:16-10.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

12:16-4.7 Back pay, residuals, non-resident aliens

(a)-(b) (No change.)

(c) [Under Regulation 31.3306(c)(18)-1 of the Federal Unemploy-
ment Tax Act, services performed by non-resident aliens while they
are in the United States on a temporary basis as non-immigrant
students generally are not permitted to work for a wage or salary
while they are in the United States. This type of service would be
employment if the individual was hired to replace a regular employee;
perform the same type of work, or if they were under any obligation
to perform any service other than those incidental to training either
during or after the training program.] All wages paid to aliens are
taxable and reportable under a valid Social Security number.

12:16-13.4 Penalty abatement

(a) The Controller may remit or abate unpaid penalties in whole
or in part for good cause if the employer fulfilis the following require-
ments;

1. The employer makes a written request for penalty abatement
consideration within one year of the date of initial notification that
a penalty has been assessed;

2. The employer submits an affidavit [or other acceptable] together
with documentation providing a [valid] reason(s) why the report(s)
for the period(s) in question were not filed completely, accurately or
by the due date(s), and that there was no fraud or intentional disregard
of the reporting requirements of the Department;

3. All quarterly contribution reports and employer reports of wages
paid have been filed;

4. All liability, other than the penalty for which abatement is being
requested, has been paid.

(b) Al decisions made by the Controller concerning penalty abate-
ment shall be the final administrative decision of the Department. An
appeal of a final decision shall be made to the Appellate Division of
the New Jersey Superior Court.

12:16-13.7 Wage Reporting

(a) For the calendar quarter commencing July 1, 1984 and each
quarter thereafter, each employer shall file a report with the Con-
troller within 30 days after the end of each quarter in a form and
manner prescribed by the Controller listing the name, social security
number and wages paid to each employee and the number of base
weeks worked by the employee during the calendar quarter. If wages
or base weeks are -0-, then the employer must enter -0- in the ap-
propriate columns rather than leave the column blank.

(b) (No change.)
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SUBCHAPTER 22. HEARINGS

12:16-22.1 Scope

All hearings involving any question of coverage, status, liability for
contributions, reporting, refunds, or rates of contribution shall be con-
ducted according to the procedure outlined in this subchapter.

12:16-22.2 Application

(a) Any written notice of determination by a representative of the
Department as to any question of coverage, status, liability for contribu-
tions, reporting, refunds, or rates of contributions shall be deemed final,
unless any party with an interest in the matter shall make written
request for a hearing on the prescribed form within 15 days after the
date of the notice.

(b) The form to be used for application for hearing is entitled ‘“Re-
quest for Hearing” and is normally supplied with the written confirma-
tion letter sent by the Controller’s Chief Auditor at the conclusion of
the Audit. If the purpose for requesting the hearing did not start from
an investigation conducted by a representative of the Chief Auditor, the
“Request for Hearing” form may be secured by making a written
request for the form to the Chief Auditor.

(¢) All completed requests shall be returned to the Chief Auditor
within the required 15 days.

12:16-22.3 Informal conference

(a) ANl “Request for Hearing™ forms will be reviewed in the Chief
Auditor’s Office to determine if the reason for dispute could be re-
solvable at a conference with a representative of the Chief Auditor.

(b) If the review of the form indicates that an informal conference
is necessary, then a representative of the Chief Auditor will be assigned
to contact the responsible individual to schedule the informal con-
ference. If the informal conference proves unsuccessful, the case will
be forwarded to the Office of Administrative Law.

(c) If the review of the form indicates that an informal conference
would not be productive, then the employer will be notified that the case
will be transmitted to the Office of Administrative Law.

12:16-22.4 Formal hearing

AN hearings shall be heard pursuant to the Administrative Procedures
Act, N.J.S.A. 52:14B-1 et seq. and the Uniform Administrative
Procedure Rules, N.J.A.C. 1:1.

12:16-22.5 Decision

(a) The Commissioner shall make the final decision of the Depart-
ment.

(b} Appeals of the final decision of the Commissioner shall be made
to the Appellate Division of the New Jersey Superior Court.

COMMERCE, ENERGY AND
ECONOMIC DEVELOPMENT

(a)

DIVISION OF ENERGY PLANNING AND
CONSERVATION

Technical Sufficiency Standards for Solar Energy
Devices or Systems for the Purposes of Qualifying
for a Sales and Use Tax Exemption

Proposed New Rules: N.J.A.C. 12A:55

Authorized By: Borden R. Putnam, Commissioner, Department
of Commerce, Energy and Economic Development.
Authority; N.J.S.A. 54:32B-8.33 and 52:27F-11q.
Proposal Number: PRN 1989-65.
Submit comments by March 8, 1989 to:
Edward J. Linky, Esq.
Chief Regulatory Officer
Division of Energy Planning and Conservation
101 Commerce Street
Newark, New Jersey 07102
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The agency proposal follows:

Summary

These proposed new rules provide technical sufficiency standards for
solar energy systems and are designed to establish minimum criteria for
the purpose of obtaining a sales and use tax exemption pursuant to P.L.
1977, c.465 (N.J.S.A. 54:32B-8). These rules are identical to rules adopted
by the Department of Energy and previously codified at N.J.A.C. 14A:5
et seq., which expired on October 19, 1988, pursuant to Executive Order
No. 66(1978).

P.L. 1987, ¢.365 transferred certain functions of the Division of Energy
Planning and Conservation to the Department of Community Affairs,
including the Energy Subcode. The Department of Community Affairs
promulgated a new Energy Subcode with standards relating to solar
systems for purposes of obtaining a property tax exemption. The Division
of Energy Planning and Conservation asked the Attorney General to
determine which agency had responsibility for the sales and use tax
exemption standards in view of the legislative intent of Chapter 365 to
consolidate certain energy matters in State government. The Attorney
General has advised the Division that it has the authority to propose
standards for purposes of qualifying for a sales and use tax exemption.

Social Impact
These proposed rules implement the legislature’s intention to provide
a positive economic stimulus for residential energy consumers to consider
the purchase of qualifying solar devices. To the extent that consumers
can save energy dollars, these standards will have a positive social impact.

Economic Impact
These rules should have a positive economic impact by giving an
economic incentive to purchase appropriate types of solar devices. The
savings in energy and stimulus to the contractor’s installing such devices
offset any loss of State revenue attributed to the tax exemption.

Environmental Impact
Solar energy is a renewable virtually non-polluting source of fuel for
certain appropriate residential applications. These rules provide guidance
to those devices which will qualify for sales and use tax exemptions. To
the extent that these rules promote the use of increased solar energy which
displaces fossil fuel generated electricity, they will have a positive effect
on the environment.

Regulatory Flexibility Statement
The proposed new rules will help stimulate small business sales of the
qualifying devices. They create a dispute resolution mechanism if there
is a disagreement on which types of equipment qualify for the exemption.
Thus, there is a minimal burden on small business as that term is defined
under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposal follows,

CHAPTER 55
TECHNICAL SUFFICIENCY STANDARDS FOR SOLAR
ENERGY DEVICES OR SYSTEMS FOR THE PURPOSES OF
QUALIFYING FOR A SALES AND USE TAX EXEMPTION

SUBCHAPTER . GENERAL PROVISIONS

12A:55-1.1  Scope

These technical sufficiency standards for solar energy systems are
designed to establish minimum criteria for the purpose of obtaining
a sales and use tax exemption pursuant to P.L. 1977, c.465 (N.J.S.A.
54:32B-8).

12A:55-1.2 Construction and amendment
(a) These rules shall be liberally construed to permit the Com-
missioner to effectively carry out his statutory functions and to insure
the maximum conservation of energy sources within the State; and
(b) These rules may be amended by the Director of the Division
of Energy Planning and Conservation, pursuant to authority of P.L.
1977, ¢. 465 (N.J.S.A. 54:32B-8).

12A:55-1.3  Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Active system™ means a solar energy system which converts solar
radiation into thermal energy, and mechanically transfers the energy
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through the use of pumps and fans for the purpose of heating, cooling
or general energy needs of a building.

“Administrator” means the Commissioner of the Department of
Commerce, Energy and Economic Development or his or her de-
signee,

“Building" means any residential, commercial, or industrial struc-
ture.

“Collector” means a device that collects, absorbs and converts
solar radiation into thermal energy and commonly includes glazing
and/or other optical elements.

“Collector kit” means a collector supplied unassembled to the end
user that includes all the component parts necessary to assemble the
collector.

*Cost” means the purchase price.

“Direct gain™ means the transmission of solar radiation directly
into the space to be heated wherein the solar radiation is converted
to thermal energy by absorption into the interior surfaces.

“Distribution system” means that portion of a solar energy system
which transfers thermal energy from the point of collection, through
pipes or ducts and/or, from the point of collection to end-use, and
where applicable, includes a fan and/or pump, reverse flow protec-
tion, and an automatic airpurging valve.

“Eligible™ means that a system or component thereof qualifies for
an exemption pursuant to N.J A.C. [2A:55-2.1.

“Glazing™ means a transparent or translucent material which
transmits solar radiation and minimizes loss of thermal energy, in-
cluding glass, fiberglass, plastics and window films.

“Insulating device™ means a fixed or movable exterior or interior
device which prevents loss of thermal energy at night and in cold
weather through glazing or vents, including insulating shutters,
thermal curtains, window films and glazing.

“Passive system™ means a solar energy system which utilizes natu-
ral convection or thermal radiation to maximize gains of thermal
energy for heating and to minimize gains of thermal energy for
cooling.

“Photovoltaic cell” means a device which converts solar radiation
to electrical energy.

“*Shading device” means a device which prevents direct solar gain,
including overhangs, shades, and window films.

*“Site-built collector’™ means a collector which must be assembled
on-site and is not supplied as a collector kit.

**Solar domestic hot water system™ means a system which converts
solar radiation into thermal energy for the purpose of heating potable
water.

“Solar energy’” means energy which has recently originated in the
sun, including direct and indirect solar radiation and intermediate
solar energy from sources such as wind and sea thermal gradients.

“Solar energy system’’ means a system or component thereof which
uses solar energy to provide all or a portion of the heating, cooling
or general energy needs of a building.

“South™ shall be defined as falling within the 90 degree envelope
from 45 degrees East to 45 degrees West of true South.

“Storage device”™ means a device which stores solar energy.

“Sunspace’ means a collector that also serves as a living space,
including a sunroom, solarium, atrium, attached greenhouse and
Florida room.

“Thermal storage wall™™ means a wall of massive material, such
as masonry or water in containers, placed between the glazing and
the heated space, including a trombe wall and water wall.

“Wind system™ means a device which converts wind energy into
usable electrical or mechanical energy.

SUBCHAPTER 2. ELIGIBILITY CRITERIA

12A:55-2.1 Eligible solar energy systems

(a) The following solar energy systems shall be eligible for an
exemption from sales and use taxes. The exemption shall be for 100
percent of the tax due on the cost unless stated otherwise.

1. Passive and hybrid systems of the following types, provided that
the systems generate a net positive gain of thermal energy for heating
and a net loss of thermal energy for cooling in the building.
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i. Sunspaces and direct gain devices: The following components
shall be eligible, provided that the sunspace or direct gain device
contains, at a minimum, (a)li(l) through (5) below:

(1) South facing glazing;

(2) Distribution systems:;

(3) Insulating devices having an R value of 4.0 or greater;

(4) Shading devices:

(5) Storage devices, including:

(A) Thermal storage walls.

(I) Load bearing thermal storage walls shall be eligible for an
exemption for 50 percent of the tax due on the cost.

(IT) Non-load bearing thermal storage walls shall be eligible for
an exemption of the tax due on the cost thereof in accordance with
the formula two square feet of slab for every one square foot of south
facing glazing, not to exceed the wall area of the sunspace or room
in which the direct gain device is located; or

(B) Mass floors. Such floors shall be eligible for an exemption of
the tax due on the cost thereof in accordance with the formula two
square feet of slab for every one square foot of south facing glazing,
not to exceed the floor area of the sunspace or room in which the
direct gain device is located:;

(6) Equipment used solely as bracing or fastening for south facing
glazing;

(7) Skylights and roof glazing.

2. Active systems and solar domestic hot water systems of the
following types:

i. Collectors:

(1) Commercially manufactured collectors which meet the stan-
dards set by a nationally recognized testing organization, such as the
Air-conditioning and Refrigeration Institute (ARI); Solar Rating and
Certification Corporation (SRCC); Florida Solar Energy Center
(FSEC); or International Association of Plumbing and Mechanical
Officials (IAPMO).

(2) Collector kits which meet the standards specified in (a)2i(1)
above:

ii. Distribution systems:

ii. Storage devices.

3. Solar electric generating systems of the following types:

1. Photovoltaic cells, including mounting racks, arrays, wires, bat-
teries, meters, switches, miscellaneous electrical equipment and other
devices required for the installation.

4. Wind systems: The following components shall be eligible:

i. Structural parts, including towers and supporting pads:

ii. Electrical equipment, including alternators, generators, in-
verters, meters, batteries, controls and circuits;

iii. Mechanical equipment, including gearboxes, heads, trans-
missions, pumps, and shafts;

iv. Interconnecting devices, including wire and conduits used to
connect the wind system to the electric service panel, and equipment
required to complete the installation and interconnection of the wind
system to the utility.

12A:55-2.2 Ineligible equipment

(a) The following shall not be considered eligible for an exemption
from sales and use taxes:

. Building insulation used to reduce heat lost through walls,
roofs, slabs, and foundations;

2. Uninsulated skylights:

3. Heat storage devices or delivery systems which are also utilized
for other means of heating and /or cooling including back-up systems;

4. Bracing equipment used as building structural members such
as columns, beams, and studs;

5. Devices such as draperies, venetian blinds, and curtains which
are not part of the solar energy system and do not meet the definition
of insulating devices and/or shading devices pursuant to N.J.A.C.
12A:55-1.3;

6. Heat pumps and other refrigerators;

7. Devices used to extract and store heat generated by organic
waste piles:;

8. Trees, shrubbery, and other forms of vegetation.
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12A:55-2.3 Determination by administrator

(a) If a solar energy system is neither specifically eligible nor
ineligible for exemption, or if eligibility is in dispute, or in the case
of site-built collectors, the Administrator shall examine said system
to determine its eligibility.

. The applicant for an exemption shall submit information re-
quired by the Administrator at the time of application pursuant to
NJ.A.C. 18:24-26.

2. The Administrator shall issue a ruling as to the system’s eligibili-
ty within 20 working days of receipt of the request for a determina-
tion and shall communicate the ruling to the applicant and to the
Department of Treasury, Division of Taxation.

3. Rulings of the Administrator are prospective and shall apply
to all future exemption applications for systems of that type.

4. If a determination is not issued within 20 working days of
receipt of the request, the system shall be deemed eligible for a full
exemption in this case. This will not affect the eligibility of future
systems of the same type.

5. The determination of the Administrator shall constitute final
agency action concerning the system’s eligibility.

SUBCHAPTER 3. SOLAR SYSTEM STANDARDS

12A:55-3.1 Applicability of New Jersey Uniform Construction
Code

The manufacturing, sale or installation of solar components
and/or systems, solar energy systems constructed or purchased for
heating and/or cooling utilizing active and/or passive concepts shall
comply with applicable provisions of the New Jersey Uniform Con-
struction Code, N.J.A.C. 5:23.

LAW AND PUBLIC SAFETY
(a)

DIVISION OF CONSUMER AFFAIRS

Board of Optometrists
Notice of Public Hearing
Delegation of Duties to Ancillary Personnel

Proposed New Rule: N.J.A.C. 13:38-2.11
Take notice that the Board of Optometrists will discuss the proposed
new rule N.J.A.C. 13:38-2.11, published in the September 19, 1988 New
Jersey Register at 20 N.J.R. 2363(a), at a public hearing on Wednesday,
February 22, 1989, at 10:00 A.M. in the Bureau of Securities’ Hearing
Room, 8th Floor, Gateway Two, Newark, New Jersey.
Interested persons wishing to provide comment at the public hearing
should contact, by February 15, 1989:
Jan C. Gavzy, Executive Director
Board of Optometrists
1100 Raymond Boulevard
Room 501
Newark, New Jersey 07102
(201) 648-2012

TRANSPORTATION
(b)

NEW JERSEY TRANSIT CORPORATION

Examination and Duplication of NJ TRANSIT
Records

Proposed New Rules: N.J.A.C. 16:82

Authorized By: New Jersey Transit Corporation, Jerome C.
Premo, Executive Director.
Authority: N.J.S.A. 47:1A-2 and 27:25-20.
Proposal Number: PRN 1989-76.
Submit comments by March 8, 1989 to:
Albert R. Hasbrouck, III
Assistant Executive Director

(CITE 21 N.J.R. 284)

PROPOSALS

New Jersey Transit Corporation (NJ TRANSIT)
P.O. Box 10009

Market Street and McCarter Highway

Newark, New Jersey 07101

The agency proposal follows:

Summary

The New Jersey Transit Corporation (NJ TRANSIT) and its
subsidiaries are responsible for provision of rail and bus services in the
State of New Jersey. NJ TRANSIT must make its public records avail-
able, for examination and duplication, to requesting members of the
public consistent with N.J.S.A. 47:1A-2 and 27:25-20. NJ TRANSIT
therefore proposes new rules, N.J.A.C. 16:82, which shall govern the
issuance and sale of NJ TRANSIT public records.

Social Impact
The proposed rules regarding the availability of NJ TRANSIT public
records for examination and duplication by members of the public uphold
the rights of the public under ““The New Jersey Right to Know Law”
as declared in N.J.S.A. 47:1A-1, and in NJ TRANSIT’s enabling legis-
lation, N.J.S.A. 27:25-1 et seq.

Economic Impact
The proposed rules establish fees for providing copies of NJ TRANSIT
public records in accord with NJ.S.A. 47:1A-2. The fees will defray
administrative costs, and NJ TRANSIT does not expect to profit from
the collection of such fees. The economic impact on those requesting
copies of records will vary on a case-by-case basis.

Regulatory Flexibility Statement
These rules do not require a small business regulatory analysis since
they do not specifically apply to or impact on small businesses. Any small
business impact will be limited to such businesses that may request
examination or copying of NJ TRANSIT records. These rules specify that
what records may be examined and set forth the minimum cost for copies
of such records.

Full text of the proposal follows:

CHAPTER 82
EXAMINATION AND DUPLICATION OF
NJ TRANSIT RECORDS

SUBCHAPTER |. GENERAL PROVISIONS

16:82-1.1 Purpose

The New Jersey Transit Corporation (NJ TRANSIT) and its
subsidiaries are responsible for provision of rail and bus services in
the State of New Jersey. As a State instrumentality, NJ TRANSIT
must make its public records available, for examination and dupli-
cation, to requesting members of the public. This chapter governs
the issuance and sale of copies of NJ TRANSIT public records.

16:82-1.2 Definitions

The following words and terms, as used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.

“Fee” means the assessment of administrative costs plus any appli-
cable costs of record duplication.

“NJ TRANSIT” means the New Jersey Transit Corporation or
any of its subsidiaries.

“NJ TRANSIT public records’ means *“‘public records” as defined
in NJ.S.A. 47:1A-2 and N.J.S.A 27:25-20, except as excluded in
N.J.A.C. 16:82-2.2 maintained by NJ TRANSIT.

SUBCHAPTER 2. REQUIREMENTS

16:82-2.1 Examination of NJ TRANSIT public records

(a) All NJ TRANSIT public records may be examined by mem-
bers of the public, by appointment, during the regular business hours
of the Assistant Executive Director for Labor Relations and Legal
Affairs. Every citizen of the State also has the right to purchase copies
of these public records. The Assistant Executive Director for Labor
Relations and Legal Affairs will determine the appropriate office
where the records may be examined or obtained.

(b) The right of examination of public records pursuant to
N.J.S.A. 47:1A-3 may be denied in cases where the records being
sought for examination pertain to any investigation by NJ TRANSIT
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in progress, if the inspection, copying, or publication of these records
is not in the best interest of the public.

16:82-2.2 Non-public records

(a) Certain records are not considered “NJ TRANSIT public re-
cords”, and may be made available for examination and purchase
only by an individual who demonstrates to the Assistant Executive
Director for Labor Relations and Legal Affairs that the person has
a legitimate beneficial interest in such a record or the protection of
his or her property rights or the protection of any interest the citizen
may have in any matter affecting the citizen to which said record
is relevant. Such non-public records include those pertaining to:

1. Future construction projects in terms of specific amounts, lo-
cations, or design criteria.

2. Qualifications and classifications of contractors, consultants,
and appraisers.

3. Research and tests required in the development of materials,
design, and construction.

4, Consultants’ draft and final reports, NJ TRANSIT draft and
final preliminary planning and engineering studies prior to disclosure
at public hearing.

5. Engineering cost estimates.

6. Proprietary information developed by NJ TRANSIT or sub-
mitted by vendors and bidders/proposers.

7. Current and prior labor negotiation documents.

8. All negotiation documents pertaining to real estate transactions,
procurement, change order, or other contract negotiations.

9. All accident and safety investigation reports.

10. Personnel and pension records, except that the following can
be made *‘public”:

i. An individual’s name, title, position, salary, payroll record,
length of service, date of separation from agency, and the amount
and type of pension the individual is receiving.

ii. Data which disclose conformity with specific experimental,
educational or medical qualifications required for agency employ-
ment or receipt of a public pension, but under no circumstances will
detailed medical or psychological information be released.

I1. All records pertaining to Worker’s Compensation, Temporary
Disability, and Federal Employer Liability Act matters.

12. All records which are part of any workpapers, memoranda,
or reports which are made, maintained, or kept by the Office of
Internal Audit in NJ TRANSIT, including audits or reports made
by outside auditors, but not for the audit or report required by
N.J.S.A. 27:25-20(d).

13. Research documents pertaining to ongoing studies for the op-
erational areas of NJ TRANSIT prior to disclosure to the public.

14. All materials, procedures, and related documents regarding the
security of employees, the public, and NJ TRANSIT property and
funds. This includes, but is not limited to, documents pertaining to
the collection and deposit of fare-box revenue.

15. Disadvantaged Business Enterprises and Women’s Business
Enterprises classification questionnaires submitted as part of Federal
and State goal and set-aside programs.

(b) The records listed below are also not considered NJ TRANSIT
public records and are subject to the provisions of N.J.S.A. 20:3-12(c)
and (d) and the New Jersey Court Rules.

1. Estimates, appraisals and costs of acquiring property prior to
the completion of a project.

2. For the preservation of the ‘“attorney-client privilege,” all re-
cords which are part of any case file maintained by a Deputy At-
torney General or Special Counsel representing NJ TRANSIT.

(c) Board items contained in the minutes of closed executive
sessions, and all material forming the background for such board
items, may be withheld from disclosure until the reason for discussing
the item in closed session no longer exists.

(d) Portions of “non-public” records may be made available for
examination or copying at the discretion of the Assistant Executive
Director for Labor Relations and Legal Affairs where the interests
of NJ TRANSIT are not otherwise negatively affected by such dis-
closure.

. »
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16:82-2.3 Administrative fees

(a) The citizen requesting to examine NJ TRANSIT public records
shall pay fees established by NJ TRANSIT as set forth in this section.

(b) Costs are as follows:

1. For copies of 8% inch by 11 inch and 11 inch by 14 inch

i. First page to 10th page, $0.50 per page.

ii. Eleventh page to 20th page, $0.25 per page.

iii. All pages over 20, $0.10 per page.

2. For magnetic tapes, computer-sized paper, maps, charts, etc.,
costs are vendor’s charge, that is, fees charged by an outside firm
to make copies.

(c) If the Assistant Executive Director for Labor Relations and
Legal Affairs finds that there is no risk of damage, mutilation, or
loss of such records, and that it will not be incompatible with the
economic and efficient operation of NJ TRANSIT and the trans-
action of its public business, he or she may permit any citizen who
is seeking the copy more than 100 pages of records to use his or her
own photographic process, approved by the Assistant Executive Di-
rector for Labor Relations and Legal Affairs, upon the payment of
a reasonable fee, considering the equipment and the time involved,
of not less than $5.00 or more than $25.00 per day.

(d) When the Assistant Executive Director for Labor Relations
and Legal Affairs makes available records that involve a significant
amount of research and investigation, additional charges may be
imposed to reimburse NJ TRANSIT for the cost of conducting this
research and investigation. Cost will be calculated on a worker/hour
basis. These charges will be in addition to the charges in (b) and (c)
above.

16:82-2.4 Procedure for copy request or record examination
A private citizen may request a copy of a NJ TRANSIT public

record, or make an appointment to examine such a record, by con-
tacting:

Assistant Executive Director

for Labor Relations and Legal Affairs

NJ TRANSIT

P.O. Box 10009

Newark, NJ 07101

Telephone (201) 643-7130.

TREASURY-TAXATION
(a)

DIVISION OF TAXATION
Transfer Inheritance and Estate Tax

Proposed Amendments: N.J.A.C. 18:26-3.2, 11.1 and
12.11

Authorized By: John R. Baldwin, Director, Division of Taxation.
Authority: N.J.S.A. 54:50-1.
Proposal Number: PRN 1989-74,

Submit comments by March 8, 1989 to:
Nicholas Catalano
Chief Tax Counselor
Division of Taxation
50 Barrack Street
CN 269
Trenton, NJ 08646

The agency proposal follows:

Summary

The proposed amendment of N.J.A.C. 18:26-11.1 is necessary as a
result of the full implementation of the provisions of P.L. 1985, ¢.57,
effective with estates of decedents dying on or after July 1, 1988.

P.L. 1985, ¢.57 granted full exemption from New Jersey transfer in-
heritance tax to a surviving spouse, effective in estates of decedents dying
on or after January 1, 1985. It further provided for full exemption from
the tax to remaining Class “A’ transferees, effective with estates of
decedents dying on or after July 1, 1988.

(CITE 21 N.J.R. 285)
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In response to the statutory exemption granted to the surviving spouse,
the Division of Taxation adopted an amendment to N.J.A.C. 18:26-11.1
which provided for the release of certain assets to a surviving spouse by
use of an affidavit of waiver, also known as a “spousal’’ waiver or “self-
executing” waiver.

In general, the “self-executing™ waiver permits the prompt transfer of
intangible assets to a surviving spouse. The proposed amendment will
permit similar transfers to remaining Class “A" transferees, effective with
estates of decedents dying on or after July [, 1988.

The ““self-executing’ waiver procedure is not applicable for the transfer
of real property or tangible personal property or for the release of safe
deposit box contents.

This amendment will also correct an erroneous statement in
18:26-11.1(b) which indicates that waivers are not required in estates of
nonresident decedents. Waivers in such proceedings are required for real
property located in this State.

The proposed amendment to N.J.A.C. 18:26-3.2 is necessary to delete
the inclusion of the word *‘taken” in defining New Jersey estate tax and
to provide an example which is based on current Federal estate tax tables.
This amendment will conform the rule to the statute.

The proposed amendment deleting N.J.A.C. 18:26-12.11 is necessary
to conform with the existing statutory exemption of Division of Taxation
inheritance tax cases from formal administrative hearings pursuant to
N.J.S.A. 52:14B-2(b).

Social Impact
These proposed amendments will serve to inform taxpayers and their
representatives of policies and procedures designed and implemented in
order to serve them in a more convenient and expeditious manner. The
proposed amendments will also clarify the extent to which the “self-
executing” waiver may be utilized.

Economic Impact
There is minimal economic impact since the amount of tax due and
owing the State of New Jersey will not change. There are no statistical
measures available by which savings to the State of New Jersey from
reduced processing expenses may be determined.

Regulatory Flexibility Statement
The proposed amendments relate to New Jersey transfer inheritance
tax rules. These taxes do not apply to the conduct of small businesses
in the State. The taxes are imposed on the transfer of property from
estates of deceased individuals. Thus a regulatory flexibility analysis is
not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]).

18:26-3.2 Amount and nature of tax

(a) The New Jersey estate tax is that amount representing the
difference between the gross amount of the inheritance, legacy and
succession taxes actually paid this State and any other states, terri-
tories, possessions [of] , or the District of Columbia and the amount
of the [allowable] credit [taken] allowable against the Federal estate
tax due the United States.

Example (1):

Mr. “A”, a New Jersey resident, died on July 16, [1968]
1988, having a net taxable estate of [$300,000] $700,000
for Federal estate tax purposes. The credit allowed for
state taxes under the Federal estate tax law was [$20,000]
$10,000, the amount actually paid to New Jersey for in-
heritance taxes was [$18,000] $6,000. The New Jersey estate
tax due is [$2,000.00] $4,000.

(b)-(d) (No change.)

18:26-11.1 Consent to transfer; generally

(a) (No change.)

(b) No waivers are required in estates of nonresident decedents,
except for real property located in the State of New Jersey.

1.-3. (No change.)

(c) (No change.)

(d) No waivers are required to be issued by the Director in case of
certain transfers to the following Class “A” transferees in the estate
of New Jersey domiciled decedent who died on or after July 1, 1988:

(CITE 21 N.J.R. 286)
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a father, mother, grandparent, grandchild, a child or children of a
decedent, including any stepchild of a decedent or child or children
adopted by a decedent or the issue of any child or legally adopted child
of a decedent. In order to satisfy a corporation (its transfer agent)
including any banking institution, trust company organized under the
laws of New Jersey, national bank operating in this State, building and
loan or savings and loan association in New Jersey, or credit union
chartered by the United States operating in this State that intangible
assets may be released to the Class “A” transferee, an affidavit of
waiver can be executed by the Class “A” transferee or the personal
representative of the decedent’s estate.

1. Letters testamentary or of administration must be attached and
made a part of the affidavit when executed by an executor or adminis-
trator; or in any case where intangible assets are transferred to the
Class “A” transferee under a will or the law of intestate distribution.
If two or more executors or administrators qualify, the affidavit may
be executed by one of them.

2. The Class “A” transferee can execute an affidavit in all cases
where under the terms of the account or instrument and applicable State
law the Class “A” transferee has the right of survivorship or is the
named beneficiary. Letters testamentary or of administration are not
required to be attached as part of the affidavit when executed by the
Class “A” transferee, except as provided in (d)3 below.

3. Where the Class “A” transferee has qualified as executor or
administrator of the decedent’s estate, intangible assets which pass to
the Class “A” transferee under a will or law of intestate distribution
can be released by the affidavit together with assets described in (d)2
above, provided that the Class “A” transferee’s letters testamentary or
of administration are attached and made a part of the affidavit as
provided in (d)1 above. Where the Class “A” transferee has not quali-
fied as an executor or administrator of the decedent’s estate, only
intangible assets may be released by the affidavit in accordance with
(d)2 above.

4. A separate affidavit is required for each institution, organization
or corporation releasing assets to a Class “A” transferee.

5. The affidavit or waiver by the Class “A” transferee can not be
used for real property and tangible personal property transfers from
a decedent to a Class “A” transferee.

[(d))(e) (No change in text.)

18:26-12.11 [Formal hearing] (Reserved)

[(a) All evidence at a formal hearing shall be taken before a court
reporter and the parties shall not be bound by common law or
statutory rules of evidence; all testimony having reasonable probative
value shall be admitted, but immaterial, irrelevant or unduly
cumulative testimony may be excluded. Every party shall have the
right to present his case or defense by oral or documentary evidence,
to submit rebuttal evidence and to conduct such cross-examination
as may be required for a full true disclosure of the facts.

(b) After all parties have been given the opportunity of presenting
all the evidence in support of the issues, the Bureau shall take the
matter under advisement and reach a determination on the record
and facts disclosed. Upon reaching a determination the Bureau shall
notify a taxpayer or other party in interest or his representative by
mail of the determination made.

(c) After a conference or hearing and either before or after a
determination is made, either the Bureau, if it is deemed that there
is not sufficient information, or a taxpayer or other party in interest
if there is additional information which was not disclosed or pres-
ented at the hearing, may request a second hearing or conference to
ascertain or present any additional matter relevant to the issue.]
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OTHER AGENCIES
(a)

NEW JERSEY HIGHWAY AUTHORITY
Notice of Extension of Comment Period
Garden State Parkway

Tolls
Proposed Amendments: N.J.A.C. 19:8-1.1 and 3.1

OTHER AGENCIES

Take notice that the public comment period for the proposed amend-
ments to N.J.A.C. 19:8-1.1 and 3.1 published in the January 17, 1989
New Jersey Register at 21 N.J.R. 127(a) has been extended to February
25, 1989,

Submit comments by February 25, 1989 to:

George P. Zilocchi, Executive Director
New Jersey Highway Authority
Garden State Parkway

Woodbridge, New Jersey 07095
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COMMUNITY AFFAIRS

ADOPTIONS

RULE ADOPTIONS

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND DEVELOPMENT

Uniform Construction Code
Plumbing Subcode

Adopted Amendment: N.J.A.C. 5:23-3.15

Proposed: November 21, 1988 at 20 N.J.R. 2846(a).

Adopted: December 30, 1988 by Anthony M. Villane, Jr., D.D.S,,
Commissioner, Department of Community Affairs.

Filed: January 5, 1989 as R.1989 d.66, without change.

Authority: NJ.S.A. 52:27D-124.

Effective Date: February 6, 1989.
Expiration Date: March [, 1993.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

5:23-3.15  Plumbing subcode

(a)-(b) (No change.)

(c) The 1988 Supplement to the 1987 National Standard Plumbing
Code is adopted with the following amendments:

1. Chapter 15, entitled “Tests and Maintenance”, Section 15.3.1,
“Testing of Plumbing Systems—General” is amended to delete “‘only
when required by the Administrative Authority”; adding “‘in ac-
cordance with NJ.A.C. 5:23-2.20 and 5:23-3.3(a)3”.

2. Chapter 16 of the plumbing subcode, entitled ‘‘Regulations
Governing Individual Sewage Disposal Systems for Homes and
Other Establishments Where Public Sewage Systems Are Not Avail-
able” and comprising sections 16.1 through 16,12 is deleted in its
entirety with the exception of section 16.1.7 to remain as it is.

Note: Existing standards of the Department of Environmental
Protection and boards of health with respect to individual on-site
sewage disposal systems remain in effect.

3. Chapter 17 of the plumbing subcode, entitled “Potable Water
Supply System Pumps” and comprising sections 17.1 through 17.15.2
is deleted in its entirety.

Note: Existing standards of the Department of Environmental
Protection and boards of health with respect to individual on-site
water supply systems remains in effect.

4. Chapter 18 of the plumbing subcode, entitled **Mobile Home
and Trailer Park Plumbing Standards™, is amended as follows:

i. Whenever the term “trailer”, “trailer coach”, “trailer park”, and
so forth, is used in this subcode, it shall have the same meaning as
“mobile home™, “mobile home park™, and so forth, as used in the
building subcode.

ii. Section 18.2.1 is amended to delete the last sentence beginning
“Trailer home park™.

iii. Section 18.2.2 is amended to delete the words “‘or sewerage
disposal” on line 1.

iv. Section 18.2.2.3 is deleted.

v. Section 18.2.2.4 is amended to delete the last phrase, beginning
“and shall, in addition, conform to all other pertinent local ordi-
nances and State regulations’.

vi. Section 18.5.8 is amended to add the phrase "‘and as provided
by the authority having jurisdiction’” after the words *“‘chapter 10”.

vii. Section 18.8.1.2 is deleted.

viii. Section 18.8.3 is amended to add the phrase “for dependent
trailers” after the word “‘park™ on line 1.

ix. Section 18.8.4 is amended to add the phrase “for dependent
trailers” after the word ‘‘park” on line 1.
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(b)
Appeals
Adopted Repeal: N.J.A.C. 6:2-1
Adopted New Rules: N.J.A.C. 6:2-1,2, and 3

Proposed: November 7, 1988 at 20 N.J.R. 2615(a).

Adopted: January 4, 1989 by Saul Cooperman, Commissioner,
Department of Education; Secretary, State Board of
Education.

Filed: January 6, 1989, as R.1989 d.67, with a technical change
not requiring additional public notice and comment (see
N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 18A:4-1 through [8A:4-20, 18A:6-27 through
18A:6-29, 18A:6-39 and 18A:7A-15.

Effective Date: February 6, 1989.
Expiration Date: February 6, 1994,

Summary of Public Comments and Agency Responses:

Two speakers from the same organization spoke and made the same
comments at the State Board’s monthly testimony opportunities on Sep-
tember 22 and October 19, 1988.

COMMENT: A requirement should be made to enable the Com-
missioner to enforce his own orders.

RESPONSE: This question is outside the scope of the rules.

COMMENT: Commissioner’s decisions as to stays should be final and
not appealable to the State Board.

RESPONSE: This would be contrary to statutory grant of jurisdiction
to the State Board and would deprive the State Board of decision-making
authority where the State Board has jurisdiction over the underlying
appeal.

COMMENT: A motion to stay should be filed with the Commissioner
within 30 days of the filing date of the Commissioner’s decision.

RESPONSE: This would deprive the State Board of flexibility to re-
spond to circumstances of individual cases. As a practical matter, it would
extend time frame within which the State Board would be able to decide
applications.

The Department has made a technical change at N.J.A.C. 6:2-1.6(a),
correcting the State Board’s address.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*):

CHAPTER 2
APPEALS

SUBCHAPTER 1. GENERAL PROVISIONS

6:2-1.1 Appealable decisions

(a) Final decisions of the Commissioner of the Department of
Education and State Board of Examiners are appealable to the State
Board of Education. Final decisions include the following:

1. Any determination of the Commissioner, including, as to those
separable issues upon which the Commissioner has rendered a final
decision, a decision remanding all or part of a controverted case; and

2. Any decision of the State Board of Examiners pertaining to the
revocation or suspension of a certificate issued by the Board of
Examiners.

(b) The State Board, upon application made pursuant to N.J.A.C.
6:2-2.3, may grant leave to appeal from an interlocutory order, de-
cision or action of the Commissioner, or his or her representative,
or of the Board of Examiners.
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6:2-1.2 Who may appeal

(a) Any party aggrieved by a decision of the Commissioner or a
decision by the Board of Examiners to revoke or suspend certification
may appeal to the State Board of Education.

(b) Parties jointly interested in a decision or action may join in
an appeal therefrom or may appeal separately.

(c) A respondent may cross appeal as provided by N.J.A.C
6:2-1.3(b).

6:2-1.3 Time for appeal

(a) Appeals from final decisions of the Commissioner or Board
of Examiners shall be taken within 30 days of the filing date of the
decision from which appeal is taken.

(b) Cross appeals may be taken by filing notice of cross appeal
within 10 days of service of notice of appeal.

(c) Applications for leave to appeal from interlocutory orders,
decisions or actions shall be made within the time provided by
NJ.A.C. 6:2-2.3.

6:2-1.4 Computation of time

(a) A decision of the Commissioner or State Board of Examiners
shall be deemed filed three days after the date of mailing to the
parties.

(b) In computing any period of time fixed by this chapter, the day
of the act or event from which the designated period begins to run
is not to be included. The last day of the period so computed is to
be included, unless it is a Saturday, Sunday or legal holiday, in which
event the period runs until the end of the next day that is not a
Saturday, Sunday or legal holiday.

6:2-1.5 Extensions of time

(a) No extension of time may be granted to enlarge the time
specified for appeal or for cross appeal.

(b) By notice to the Legal Committee of the State Board of Educa-
tion, extensions with consent of all parties for filing briefs or excep-
tions to the report of the Legal Committee may be obtained for a
period of time not to exceed an accumulated total of 30 days for
all extensions in one case.

(c) Requests for extensions of time without the consent of all
parties may be granted only by leave of the Legal Committee for
a period not to exceed 10 days for any party in one case. The Legal
Committee may grant further extensions without the consent of all
parties only upon a showing of good cause and the absence of
prejudice.

(d) Extensions of time that are opposed, or a combination of
opposed and unopposed, may not exceed an accumulated total of
30 days for all extensions in one case. Further extensions of time may
be granted only by leave of the Legal Committee upon a showing
of good cause.

6:2-1.6 How to appeal

(a) An appeal or cross appeal shall be taken by serving a copy
of the notice of appeal or cross appeal upon all other parties and
by filing the original with the Legal Committee of the State Board
of Education at 225 West State Street, *CN 500,* Trenton, New
Jersey 08625, and a copy with the Commissioner of the Department
of Education.

(b) An appeal or cross appeal shall be considered filed upon re-
ceipt of notice of appeal by the Legal Committee if hand delivered
or upon mailing if appended thereto is a proof of mailing including
either:

1. An affidavit of the person mailing the appeal: or

2. A certificate of mailing signed by the attorney for the party
filing the appeal.

(c) Where there is no accompanying affidavit or certificate of
mailing, the appeal shall be deemed to have been mailed three days
before receipt of the appeal by the State Board.

6:2-1.7 Contents of notice of appeal and notice of cross appeal

(a) A notice of appeal or notice of cross appeal shall set forth the
name of the party taking the appeal and his or her address or that
of his or her attorney if he or she is represented, the names of all
other parties, and shall specifically designate the decision appealed
from, or such part as appealed from.
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(b) Proof of service shall be appended to notice of appeal or cross
appeal in the form of one of the following:

1. An acknowledgement of service signed by the attorney for the
party or signed and acknowledged by the party;

2. An affidavit of the person making service; or

3. A certificate of service appended to the paper to be filed and
signed by the attorney for the party making service.

(c) Failure to append proof of service to notice of appeal or cross
appeal does not affect the validity of service, and the State Board
at any time may allow proof of service to be amended or supplied
unless an injustice would result.

6:2-1.8 Record on appeal

(a) The record on appeal shall consist of all papers on file with
the Commissioner or Board of Examiners, with all entries as to
matters made on the record, any stenographic transcript, and all
papers filed with or entries made on the records of the State Board.

(b) Upon notice of appeal, the Commissioner or Board of Exam-
iners shall certify the record and remit the record to the State Board,
together with the notice and two copies of the decision appealed
from.

(c) The record shall be retained by the State Board except that
any party may be permitted to use any portion of such record in
the State Board’s appeals office.

6:2-1.9 Supplementation of the record

At any time during the pendency of the appeal, if it appears that
evidence unadduced at the proceedings below may be material to the
issues on appeal, the State Board may direct, on its own motion or
on motion of a party, on such terms as it deems appropriate, that
the record on appeal be supplemented by the taking of additional
evidence.

6:2-1.10 Filing and service of briefs, motions, applications, and
exceptions

(a) One copy of all briefs, motions, applications, and exceptions
filed pursuant to this chapter shall be served on all parties, and proof
of such service in conformity with N.J.A.C. 6:2-1.7(b) shall be ap-
pended to an original, which shall be filed with the Legal Committee.

(b) In addition to an original, |7 copies of all briefs, motions,
applications, and exceptions shall be filed with the Legal Committee.

(c) All briefs filed pursuant to this chapter shall be deemed filed
upon receipt by the Legal Committee.

6:2-1.11 Time for serving and filing briefs

(a) Except as otherwise provided by N.J.A.C. 6:2-2.3, Motion for
leave to appeal, the appellant shall serve and file a brief in support
of the appeal within 20 days after the appeal has been filed. The
respondent shall serve and file an answer brief within 20 days after
service of the appellant’s brief. The appellant may serve and file a
reply brief within 10 days after service of the respondent’s brief. No
other briefs shall be served or filed without leave of the Legal Com-
mittee.

(b) If a cross appeal is taken, the party first appealing shall serve
and file an appeal brief within 30 days of notice of the cross appeal.
Within 30 days thereafter, the cross-appellant shall serve and file a
brief in support of the cross appeal, which shall include an answer
to appellant’s brief. The appellant may file a reply brief within 10
days thereafter. No other briefs shall be served or filed without leave
of the Legal Committee.

6:2-1.12  Failure to meet filing deadlines

(a) Failure to meet the filing deadline for an appeal brief or brief
in support of a cross appeal may be viewed as a failure to perfect
the appeal or cross appeal. Accordingly, on its own motion, the State
Board may move to dismiss such appeal or cross appeal.

(b) If a respondent fails to meet the filing deadline for an answer
brief, the record may be closed and the State Board may consider
the matter on the record then before it.
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6:2-1.13 Contents of briefs

(a) The cover of each formal brief filed pursuant to this chapter
shall contain the following matter:

1. The name of the State Board of Education and State Board of
Education docket number of the action;

2. The title of the action;

3. The designation of the parties before the Commissioner and the
designation of the parties in the action before the State Board;

4. The title of the document and the designation of the party for
whom it is filed; and

5. The name and office address of the attorney of record and the
names of any attorneys ‘‘of counsel” or ‘“‘on the brief™.

(b) All briefs shall be typed and plainly legible. All formal briefs
shall be typed double spaced.

(¢) Each formal brief filed by an appellant shall contain the follow-
ing material under distinct titles, arranged in the following order:

l. A table of contents, including the point headings to be argued.
Any point neither briefed nor argued in the proceedings prior to the
appeal to the State Board shall be so indicated by including a state-
ment in parentheses to that effect in the point heading.

2. If the appeal raises questions concerning educational policies,
a concise and specific statement of those policies.

3. A concise procedural history including a statement of the nature
of the proceedings and a reference to the order, decision or action
appealed from or sought to be reviewed.

4. A concise statement of the fucts material to the issues on appeal
supported by references to the record and transcript. The statement
shall be in the form of a chronological narrative summarizing all
pertinent evidence, but shall not be a summary of all the evidence
adduced at hearing, witness by witness.

5. The legal argument for the appellant, under appropriate point
headings, distinctively printed or typed, into as many parts as there
are to be argued.

(d) In lieu of filing a formal brief in accordance with (¢) above,
the appellant may file a letter brief. Letter briefs may be typed either
single or double-spaced, but shall not exceed 15 pages. Letter briefs
shall conform with the requirements of (¢)2, 3, 4, and 5 above. Any
point neither briefed nor argued in the proceedings prior to the
appeal to the State Board shall include a statement to that effect in
parentheses in the point heading. No cover need be annexed,
provided that the information required is included in the heading of
the letter.

(¢) Respondent’s answer brief shall conform to the requirements
of (¢) or (d) above, but shall include a counter-statement of facts only
if respondent disagrees with such statement in appellant’s brief.

(f) A brief in support of a cross appeal shall conform to the
requirements of (c) or (d) above.

(g) Appeallant’s reply brief shall conform to the requirements of
(c) or (d) above.

6:2-1.14 Appendices

(a) An appeal brief or brief in support of a cross appeal shall have
appended thereto an appendix containing such parts of the record,
including evidentiary exhibits or portions thereof, upon which the
appellant or cross-appellant relies, or upon which it should reason-
ably be assumed the respondent will rely in meeting the issues raised.

(b) An appendix shall not include any document that would sup-
plement the evidentiary record made before the Commissioner unless
motion to supplement the record has been made and granted by the
State Board as provided by N.JLA.C. 6:2-1.9.

6:2-1.15  Length of briefs

(a) Initial briefs of parties, if formal briefs, shall not exceed 40
pages exclusive of tables of contents and appendices. Letter briefs
and reply briefs shall not exceed 15 pages.

(b) These page limits may be relaxed only by leave of the Legal
Committee, which may be applied for ex parte.
6:2-1.16 Inadequacy or impropriety of briefs

(a) If a brief does not substantially conform to this subchapter or

is so inadequate that justice cannot be done without the State Board’s
independent review of the record or research of the law, the State
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Board may order the same suppressed and direct the filing within
a fixed period of time of a new brief.

(b) The Legal Committee may, on its own or motion by a party,
strike any part of a brief that is profane or abusive of the State Board
or another person.

6:2-1.17 Exceptions to reports of the Legal Committee

(a) Whenever there is a written report of the Legal Committee as
provided by N.J.A.C. 6:2-3.1(d), the parties may serve and file excep-
tions within 10 days of the date on which the report is filed. Excep-
tions shall be filed concurrently and shall not exceed 10 pages. No
other papers shall be served or filed without leave of the Legal
Committee.

(by Written reports of the Legal Committee shall be deemed filed
three days after the date of mailing to the parties.

6:2-1.18 Motions

(a) Every motion shall be accompanied by a brief, conforming to
the requirements of either N.J.A.C. 6:2-1.13(c) or (d). The brief shall
explain clearly the nature of the action, the relief sought by the
moving party and why the movant is entitled thereto.

(b) Every brief shall have appended to it any decision or order
of the Commissioner or State Board of Examiners granting or deny-
ing the relief sought or challenged, and such portions of the record
upon which the movant either relies or should reasonably assume
the opposing party will rely.

(c¢) Each motion shall be accompanied by an affidavit setting forth
fully the factual basis upon which the motion is founded.

(d) The moving party shall serve one copy of the moving papers
on all other parties, and file with the Legal Committee an original
and 17 copies thereof.

(e) Except as provided by NJ.A.C. 6:2-2.4, Emergency relief, an
opposing party shall have 10 days after service of the movant’s papers
to serve and file the same number of papers in opposition. The
opposing party's brief shall explain clearly the grounds for opposi-
tion, annexing any papers relied on that were not included in the
moving party’s appendix. If no opposing brief is filed, the State Board
may consider the motion unopposed.

(f) Without leave of the Legal Committee, which may be applied
for ex parte, supporting and answering briefs shall not exceed 15
pages, exclusive of table of contents and appendix.

(2) No other papers shall be filed by either party without leave
of the Legal Committee.

(h) Unless otherwise directed by the State Board, there shall be
no oral argument on motions.

6:2-1.19 Relaxation of the rules

The rules of this chapter shall be construed to secure a just de-
termination, simplicity of procedure, fairness in administration and
elimination of unnecessary delay. Unless otherwise stated, any rule
may be relaxed in any case by the State Board, in its discretion, if
adherence 1o such rule would result in an injustice.

SUBCHAPTER 2. MISCELLANEOUS PROCEEDINGS

6:2-2.1 Motion to appear as amicus curiae

(a) A motion for leave to appear as amicus curiae shall state with
specificity the identity of the applicant, the issue intended to be
addressed, the nature of the public interest therein and the nature
of the applicant’s special interest, involvement or expertise with re-
spect thereof.

(b) The Stute Board shall grant the motion if it is satisfied under
all the circumstances that the motion is timely, that the applicant’s
participation will assist in the resolution of an issue of public import-
ance, and that no party to the litigation will be unduly prejudiced
thereby. The order granting the motion shall fix a briefing schedule.

(c) An amicus curize who has been granted leave to appear in a
case before the Commissioner may, without seeking further leave,
file a brief and appear in an appeal taken to the State Board from
the decision or order entered therein.

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989



You're viewing an archived copy from the New Jersey State Library.

ADOPTIONS

6:2-2.2 Motion for stay of a decision of the Commissioner or State
Board of Examiners

(a) After the filing of a notice of appeal to the State Board from
a determination of the Commissioner or Board of Examiners, a
motion for stay shall be made first to the Commissioner or Board
of Examiners.

(b) A motion for stay to the Commissioner or Board of Examiners
shall be done by notice of motion with supporting affidavit, two
copies of which shall be filed with the Commissioner or Board of
Examiners and one copy served on each party to the action.

(c) The motion and affidavit shall set forth fully that portion of
the Commissioner’s or Board of Examiner’s decision with respect to
which a stay is sought, the factual basis on which the motion for
stay is founded, and the reasons favoring the stay.

(d) Any party opposing the motion for stay shall file and serve
within 10 days of service of such application an answering affidavit
in the same manner, setting forth the reasons why the motion for
stay should be denied.

(e) If the motion is denied by the Commissioner or Board of
Examiners, motion for stay may be made to the State Board. If the
motion is granted before the Commissioner, a motion to dissolve the
stay may be made to the State Board.

6:2-2.3 Motion for leave to appeal an interlocutory order, decision
or action

Motion for leave to appeal an interlocutory order, decision or
action shall be made by filing a motion for leave to appeal to the
State Board of Education within five days after the action or service
of the interlocutory decision or order. Motion for leave to appeal
shall conform to the requirements of N.J.A.C. 6:2-1.18, except that
the brief in support of the motion shall also include the merits of
the issues sought to be appealed. The respondent’s answer shall be
filed within 10 days of service of motion.

6:2-2.4 Emergency relief

(a) Where the Commissioner has granted or denied emergency
relief pursuant to NJ.A.C. 1:1-12.6, a party may move for emergency
relief before the State Board.

(b) Applications for emergency relief shall conform to the require-
ments of N.J.A.C. 6:2-1.18. Opposing parties shall be given op-
portunity under the circumstances to file papers in response to an
application for emergency relief.

(c) Applications for emergency relief shall be considered on an
expedited basis.

6:2-2.5 Appeal from a decision of the Commissioner on school
budget cap waiver applications

(a) An appeal to the State Board of Education from a decision
of the Commissioner made pursuant to N.J.S.A. 18A:7A-25 shall be
taken within seven days of the filing of the Commissioner’s decision.
The appeal shall be taken by filing with the Commissioner and the
Legal Committee of the State Board a notice identifying the decision
and stating that an appeal is being taken to the State Board from
it or such part of it as may be specified.

(b) The Commissioner shall certify the record of the cap waiver
determination to the State Board within three days after the filing
of the notice of appeal, and shall remit the record, so certified,
together with the notice of appeal and two copies of the Com-
missioner's decision, to the Legal Committee of the State Board.

(c) Within three days of the filing of the notice of appeal, the
appellant may submit to the Legal Committee of the State Board
an original and 17 copies of the arguments upon which the appellant
will rely. The arguments may be presented in letter form and shall
state the reasons that a thorough and efficient system of education
cannot be provided without each of the line items from which the
appeal is taken. If no arguments are submitted within the three day
period, the State Board will determine the appeal solely on the basis
of the record certified to it by the Commissioner.
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6:2-2.6 Issuance of an administrative order creating a State-
operated school district

(a) A recommendation made to the State Board by the Com-
missioner for the issuance of an administrative order creating a State-
operated school district shall be deemed filed three days after the date
of mailing to the respondent.

(b) The Commissioner shall certify the record upon which the
recommendation is based and remit the record, so certified, together
with two copies of the recommendation to the State Board within
three days after the recommendation is filed.

(c) Within 10 days after the recommendation is filed, a respondent
contesting the recommendation shall file a notice of intention to
contest with the State Board of Education and with the Com-
missioner, identifying the recommendation and stating that the re-
spondent intends to contest it. A notice filed on behalf of a district
board of education shall have appended thereto a certification that
the district board has authorized the filing of the notice by resolution
of the district board adopted by roll call vote.

(d) Within 15 days after the filing of notice, the respondent shall
file with the State Board an original and 17 copies of its exceptions
to the recommendation, and shall serve one copy upon the Com-
missioner.

1. The exceptions shall specify the basis upon which the respon-
dent contests the recommendation and shall include the respondent’s
argument, clearly and concisely stated, as to why the State Board
should not issue an administrative order creating a State-operated
school district.

2. Any transcript or exhibit admitted into evidence, or portion
thereof, relied upon shall be specifically identified.

3. The respondent’s exceptions may be in letter form, but shall not
exceed 30 pages unless leave of the State Board has been obtained.

(e¢) Within 10 days after the respondent has filed its exceptions,
the Commissioner may file a response not exceeding 30 pages, which
shall specifically identify any transcript or exhibit admitted into
evidence, or portion thereof, upon which the Commissioner relies in
the response.

(f) No other papers shall be served or filed without leave of the
State Board.

(g) Oral argument before the State Board, or a committee thereof,
may be granted on request of the respondent made by a separate
captioned paper filed concurrently with its exceptions, or, in the case
of any recommendation, upon direction of the State Board.

(h) If no notice is filed as provided by (c) above, or exceptions
are not filed within the 5 day period provided by (d) above, the
decision of the State Board will be based solely on the record certified
to it by the Commissioner.

(i) Except as otherwise provided, the rules included in this chapter
are applicable to proceedings pursuant to this section.

(3) Determinations of the State Board made pursuant to this sec-
tion shall be embodied in a written decision, which shall be certified
to the Commissioner and simultaneously mailed to the respondent
or its attorney of record.

(k) The decision of the State Board shall be deemed filed three
days after the date of mailing.

6:2-2.7 Motions for clarification of a State Board decision
A motion for clarification shall be served and filed within 10 days
after the State Board has filed its decision in the matter.

SUBCHAPTER 3. REVIEW AND DECISION

6:2-3.1 Functions of the Legal Committee

(a) The Legal Committee shall supervise the preparation of and
make available to the State Board the entire record, and shall trans-
mit to each member of the Board the basic documents in the case
file, which shall include, but not be limited to:

1. The decision of the Commissioner or Board of Examiners;

2. Appellant’s brief, further memoranda and briefs; and

3. Respondent’s answering brief, further memoranda and briefs.

(b) Except as otherwise provided, the Legal Committee shall have
the authority to accelerate the time schedule established by this
chapter, or to stay such time schedule on its own or motion of a
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party, as it deems necessary to insure that the proceedings are ex-
peditious and that the interests of the parties are protected.

(c) After reviewing a given appeal, the Legal Committee shall
report to the State Board at public meeting of the Board, recommend-
ing its conclusions.

(d) Prior to the consideration of a given appeal by the State Board,
the Legal Committee may submit to the members of the State Board
a written report setting forth its recommendations.

1. Whenever there is such a written report of the Legal Committee,
it shall be mailed simultaneously to all parties or their attorneys of
record, and opportunity for exceptions shall be provided pursuant
to NJ.A.C. 6:2-1.17.

2. Each report, along with any exceptions, then shall be trans-
mitted to each member of the State Board in advance of consider-
ation of the matter by the Board.

6:2-3.2 Oral argument

(a) Appeals to the State Board shall be considered without oral
argument unless argument is directed by the Legal Committee or the
State Board.

(b) Oral argument before the Legal Committee or before the State
Board will be granted at the discretion of the Committee or the State
Board only if the respective body is convinced that this procedure
is necessary for a fair determination of the case.

(c) A party requesting oral argument shall make the request by
filing a separate captioned paper within 10 days after service of the
respondent’s brief concisely presenting the reasons why oral argu-
ment is necessary.

(d) Even when reasons are proffered by a party, the Legal Com-
mittee and/or the State Board may deny a request for oral argument
when not convinced that this procedure is necessary to make a fair
determination of the case.

6:2-3.3 Authority to decide applications for emergency relief

The President of the State Board or, in the President’s absence,
the chairperson of the Legal Committee is authorized to decide on
behalf of the State Board applications for emergency relief made
pursuant to NJ.A.C. 6:2-2.4 unless the determination would con-
stitute the final decision with respect to the controversy.

6:2-3.4 Decision of the State Board

(a) The State Board shall make final determinations with respect
to each controversy by resolution at open public meeting.

(b) Each final determination of the State Board shall be embodied
in a written decision, which shall be mailed to all parties or their
attorneys of record.

(c) Decisions of the State Board shall be deemed filed three days
after the date of mailing to the parties.

(a)

Bookkeeping and Accounting in Local School
Districts

Adopted Amendments: N.J.A.C. 6:20-2.5, 2.6 and 2.8
through 2.14.

Adopted Repeals and New Rules: N.J.A.C. 6:20-2.1,
2.2and 2.3.

Adopted Repeals: N.J.A.C. 6:20-2.4 and 2.7.

Proposed: October 17, 1988 at 20 N.J.R. 2502(a).

Adopted: January 4, 1989 by Saul Cooperman, Commissioner,
Department of Education; Secretary, State Board of
Education.

Filed: January 13, 1989 as R.1989 d.86, with a technical change
not requiring additional public notice and comment (see
N.J.A.C. 1:30-4.3).

Authority: N.J.S.A. 18A:4-14, 18A:4-15, 18A:7A-19, 18A:7A-26,
18A:18A-4, 18A:18A-5, 18A:19-13, 18A:22-8, 18A:29-3,
18A:33-3 and 52:14-15.9(e).

Effective Date: February 6, 1989.

Expiration Date: August 9, 1990.
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Summary of Public Comments and Agency Responses:

COMMENT: That Handbook 2R2 be the only account classification
system was recommended by the New Jersey Association of School Busi-
ness Officials, the Gloucester County Association of School Business
Officials, Salem County School Business Officials, Camden County
School Business Officials, the Association of School Business Officials
of Atlantic, Cape May, Cumberland and Salem Counties, and the Logan
Township Board of Education.

RESPONSE: Handbook 2R2 is 2 more sophisticated account classi-
fication system than line item, and it is required for Federal reporting.
However, line item classification is entered as an option because many
districts are opposed to Handbook 2R2.

At the minimum level of detail, the number of accounts involved in
a Handbook 2R2 budget would be comparable to the proposed line item
system which had to be modified to meet GAAP and recent statutory
reporting requirements. The Commissioner is monitoring the situation
and perhaps will recommend an amendment to the rules in the future.

COMMENT: The Gloucester County Association of School Business
Officials recommended that comprehensive training concerning Hand-
book 2R2 be provided.

RESPONSE: The Department is planning to offer three day work-
shops conducted by State employees. The workshops will be utilized to
present the technical manual and answer questions. Forty workshops will
be provided over a two year period. Current staffing levels and available
resources limit the Department’s training capabilities.

COMMENT: The Logan Township Board of Education recommend-
ed that the Commissioner prepare a computer program based on Hand-
book 2R2 for personal computers for purchase by local boards of educa-
tion.

RESPONSE: The cost involved in developing, supporting and main-
taining a computer program based on Handbook 2R2 for personal com-
puters would be prohibitive. It would be impossible to determine the
market and product cost for such an endeavor.

COMMENT: The Bay Head Board of Education opposes double entry
bookkeeping on the basis of the unnecessary expense and confusion.

RESPONSE: Double entry bookkeeping was mandated by statute, not
the rules.

Due to an error in publication, the word “amount” preceding “ap-
propriated” in N.J.A.C. 6:20-2.11(a) was inadvertently omitted. The word
currently exists at that cite in the New Jersey Administrative Code and
is being corrected by re-insertion upon adoption.

Full text of the adoption follows (additions to proposal indicated
in boldface with asterisks *thus*).

6:20-2.1 Prescribed system of bookkeeping and accounting

(a) A uniform system of double entry bookkeeping shall be estab-
lished, and such uniform system shall be utilized by all district boards
of education.

{b) Accounting principles consistent with the *“‘generally accepted
accounting principles” (henceforth referred to as GAAP)
promulgated by the Governmental Accounting Standards Board
shall be applied by all district boards of education when preparing
financial statements.

6:20-2.2 Summary statement of principles

(a) The accounting and reporting objectives of a district board of
education accounting system shall make it possible to:

1. Present fairly and with full disclosure the financial position and
results of operations of the funds and the presentation of account
groups of the district board of education in conformity with GAAP;
and

2. Determine and demonstrate compliance with finance-related
legal and contractual provisions.

(b) District board of education accounting systems shall be or-
ganized and operated on a fund basis. A fund is defined as a fiscal
and accounting entity with a self-balancing set of accounts recording
cash and other financial resources, together with all related liabilities
and residual equities or balances, and changes therein, which are
segregated for the purpose of carrying on specific activities or attain-
ing certain objectives in accordance with the fund’s special regu-
lations, restrictions, or limitations.

(¢) The following types of funds shall be used by district boards
of education:
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I. Governmental funds shall be established, when necessary as
ollows;

i. The general fund is used to account for all financial resources
xcept those required to be accounted for in another fund. The
reneral fund shall include, as necessary, major accounts (funds) as
ollows: general current expense; capital outlay; and other current
:xpense categories designated by the Commissioner.

ii. Special revenue funds are used to account for the proceeds of
pecific revenue sources (other than expendable trusts or for major
:apital projects) that are legally restricted to expenditure for specified
yurposes.

iii. Capital projects funds are used to account for financial re-
iources to be used for the acquisition or construction of major capital
acilities (other than those financed by general fund revenues such
1s property taxes, proprietary funds and trust funds).

iv. Debt service funds are used to account for the accumulation
»f resources for, and the payment of, general long-term debt principal
ind interest.

2. Proprietary funds shall be established, when necessary, as fol-
ows:

i. Enterprise funds are used to account for operations that are
inanced and operated in a manner similar to private business
:nterprises, where the intent of the district board of education is that
the costs (expenses, including depreciation) of providing goods or
services to the general public on a continuing basis be financed or
recovered primarily through user charges; or where the district board
of education has decided that periodic determination of revenues
zarned, expenses incurred, and/or net income is appropriate for
capital maintenance, public policy, management control, accoun-
tability, or other purposes.

il. Internal service funds are used to account for the financing of
goods or services provided by one department or office to other
departments or offices of the district board of education, or to other
district boards of education and governmenta!l units, on a cost-reim-
bursement basis.

3. Fiduciary funds shall be established, when necessary, as follows:

i. Trust and agency funds are used to account for assets held by
a district board of education in a trustee capacity or as an agent for
individuals, private organizations, other governmental units, and/or
other funds. These include expendable trust funds, nonexpendable
trust funds, pension trust funds, and agency funds.

(d) District boards of education shall establish and maintain those
funds required by law and sound financial administration. Only the
minimum number of funds consistent with legal and operating re-
quirements should be established.

(e) District boards of education shall maintain account groups for
fixed assets and long-term liabilities.

1. A clear distinction shall be made between fund fiscal assets and
general fixed assets.

i. Fixed assets related to specific proprietary funds or trust funds
shall be accounted for through such funds.

ii. All other fixed assets of a district board of education not re-
quired to be accounted for in a proprietary or trust fund shall be
accounted for through the general fixed assets account group.

2. A clear distinction shall be made between fund long-term
liabilities and general long-term debt.

i. Long-term liabilities of proprietary funds and trust funds shall
be accounted for through such funds.

ii. All other unmatured general long-term liabilities of the district
board of education not required to be accounted for in a proprietary
or trust fund shall be accounted for through the general long-term
debt account group.

(f) Fixed assets shall be accounted for at cost or, if the cost is not
practicably determinable, at estimated historical cost determined in
accordance with GAAP. Donated fixed assets shall be recorded at
their estimated fair value at the time received.

(g) The following shall apply to the depreciation of fixed assets:

1. Depreciation of general fixed assets accounted for through the
general fixed assets account group shall not be recorded in the ac-
counts of governmental funds. Depreciation of general fixed assets
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may be recorded in cost accounting systems or calculated for cost
finding analyses, and accumulated depreciation may be recorded in
the general fixed assets account group.

2. Depreciation of fixed assets accounted for in a proprietary fund
shall be recorded in the accounts of such fund. Depreciation is also
recognized in trust funds where expenses, net income, and/or capital
maintenance are measured.

(h) The modified accrual or accrual basis of accounting as ap-
propriate shall be used in measuring financial position and operating
results.

1. Governmental fund revenues and expenditures shall be re-
cognized on the modified accrual basis. Revenues shall be recognized
in the accounting period in which they become available and measur-

-able. Expenditures shall be recognized in the accounting period in

which the fund liability is incurred, if measurable, except for un-
matured interest on general long-term debt, which shall be recognized
when due.

2. Proprietary fund revenues and expenses shall be recognized on
the accrual basis. Revenues shall be recognized in the accounting
period in which they are earned and become measurable; expenses
shall be recognized in the period incurred, if measurable.

3. Fiduciary fund revenues and expenses or expenditures (as ap-
propriate) shall be recognized on the basis consistent with the fund’s
accounting measurement objective. Nonexpendable trust and pension
trust funds shall be accounted for on the accrual basis; expendable
trust funds shall be accounted for on the modified accrual basis.
Agency fund assets and liabilities shall be accounted for on the
modified accrual basis.

4. Transfers shall be recognized in the accounting period in which
the inter-fund receivable and payable arise.

(i) An annual budget(s) shall be adopted by each district board
of education and shall be included in the minutes of the board.

1. A detailed school district budget statement which shall include
the classification of expenditures by program and/or function shall
be prepared on a fund basis and in accordance with N.J.S.A.
18A:22-8. The school district budget statement shall be submitted by
each district board of education in a form prescribed by the Com-
missioner.

2. Detailed budgets for each special project, capital project and
Federal or State grant shall be prepared and maintained along with
all authorized revisions on file in the business office.

3. A district board of education shall take appropriate action, as
necessary, to maintain a “balanced budget”, that is, one in which
budgeted anticipated revenues equal budgeted appropriations.

i. The board secretary shall notify the district board of education
of any changes in anticipated revenue sources.

(j) The accounting system shall provide the basis for appropriate
budgetary control.

(k) Budgetary comparisons shall be included in the appropriate
financial statements and schedules for governmental funds for which
an annual school district budget has been adopted.

() Transfer, revenue, expenditure, and expense account classi-
fication shall be maintained as follows:

L. Interfund transfers and proceeds of general long-term debt is-
sues shall be classified separately from fund revenues and expen-
ditures or expenses.

2. Governmental fund revenues shall be classified by fund, charac-
ter (major account) and source. Expenditures shall be classified by
fund, program and /or function, organization unit, activity, character
(major account), and principal classes of objects.

3. Proprietary fund revenues and expenses shall be classified in
essentially the same manner as those of similar business organiza-
tions, functions, or activities.

(m) A common terminology and classification shall be used con-
sistently throughout the budget, the accounts and the financial re-
ports of each fund. District boards of education shall adopt a chart
of accounts prepared in conformity with established guidelines as
follows:

1. The Commissioner shall prepare, publish and distribute a uni-
form chart of accounts for use in the accounting systems of district
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boards of education utilizing the function oriented budget system and
shall compel its use for financial reporting to the Department of
Education.

2. The Commissioner shall publish and distribute Financial Ac-
counting for Local and State School Systems, commonly referred to
as Handbook 2R2 and developed by the National Center for Educa-
tion Statistics, for use in the accounting systems of district boards
of education utilizing the program oriented budget system and shall
compel its use for financial reporting to the Department of Educa-
tion. The first level of detail in the object codes of such systems shall
be classified and identified as follows:

i. Personal Services-Salaries

ii. Personal Services-Employee Benefits

iii. Purchased Professional and Technical Services

iv. Purchased Property Services

v. Other Purchased Services

vi. Supplies and Material ;

vii. Property 7; and

viii. Other Miscellaneous 8.

(n) Monthly and annual financial reports shall be prepared as
follows:

1. Monthly financial statements and reports of financial condition,
operating results and other pertinent information shall be prepared,
in accordance with directions issued by the Commissioner, to facili-
tate management control of financial operations, legislative oversight
and, where necessary or desired, for external reporting purposes.

2. A Comprehensive Annual Financial Report (annua! audit), in-
cluding General Purpose Financial Statements in compliance with
Governmental Finance Officers Association (GFOA) standards, cov-
ering all funds and account groups of the district board of education,
including introductory section; appropriate combined, combining,
and individual fund statements; notes to the financial statements;
required supplementary information; schedules; narrative expla-
nations; and statistical tables, shall be prepared and published. The
Commissioner shall prepare, publish and distribute a uniform pro-
gram and shall compel its use for preparing the Comprehensive
Annual Financial Report (annual audit).

3. General Purpose Financial Statements may be issued separately
from the Comprehensive Annual Financial Report. Such statements
shall include the basic financial statements and notes to the financial
statements that are essential to fair presentation of financial con-
dition and results of operations (and changes in financial position
of proprietary funds and similar trust funds). Such statements may
also be required to be accompanied by required supplementary infor-
mation, essential to financial reporting.

SARAIE

6:20-2.3 Conflicts between legal provisions and GAAP

(a) Where financial statements prepared in conformity with
GAAP do not demonstrate finance-related legal and contractual
compliance, the district board of education shall present such ad-
ditional schedules and narrative explanations in the Comprehensive
Annual Financial Report as may be necessary to report its legal
compliance responsibilities and accountabilities.

(b) The accounting system shall be maintained on a legal-com-
pliance basis, and shall include sufficient additional records to permit
GAAP based reporting.

6:20-2.4 Accounting and reporting directives

The Commissioner shall prepare accounting and reporting direc-
tives to be used by school officials in keeping the double entry
bookkeeping and accounting system mandated in this subchapter and
shall from time to time prepare, publish and distribute books, ma-
terials or circulars for the guidance of school officials.

6:20-2.5 Supplies and equipment

(a) The Commissioner shall prescribe a list of articles to be re-
garded as supplies and equipment for accounting purposes.

(b) For the purpose of this section, “food supplies” shall include
only those supplies which are to be eaten or drunk and those
substances which may enter into the composition of a food in the
operation of a school cafeteria or in a home economics class.

(CITE 21 N.J.R. 294)
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(c) Public notification of method of purchase:

{. Whenever any district board of education elects to purchase
food supplies pursuant to this section, it shall adopt a policy stating
what food supplies will be purchased without advertising for bids,
designating a person or persons authorized to purchase food supplies,
describing the procedure by which interested vendors may become
eligible to submit quotations, and outlining the method by which the
district board of education will solicit and accept quotations.

2. This policy shall be adopted before the opening of schools in
September and shall be made known to the public.

(d) (No change).

(e) Paragraphs (d)1, 2 and 3 above shall nat apply to food supplies
purchased by advertising for bids.

6:20-2.6 Mechanical bookkeeping systems

(a) All mechanical or electronic data processing bookkeeping sys-
tems to be used by district boards of education shall be approved
by the Commissioner prior to usage.

(b) District boards of education which contract for electronic data
processing bookkeeping services shall annually have an audit
prepared or obtain a copy of an audit of the internal controls of the
service company or agency as prescribed by Statement of Auditing
Standards No. 44 of the American Institute of Certified Public Ac-
countants and maintain a copy of such audit on file.

6:20-2.7 Employee organizational dues

(a) (No change).

(b) Employees desiring payroll deductions of organizational dues
should indicate, in writing, their choice of employee organization.
Any such written authorization may be withdrawn at any time by
filing a notice with the secretary of the district board of education,
according to directions promulgated by the Commissioner.

(c) (No change).

Renumber existing 6:20-2.10 through 2.12 as 2.8 through 2.10. (No
change in text.)

6:20-2.11 Overexpenditure of funds

(a) A district board of education shall not incur any obligation
or approve any payment in excess of the *amount* appropriated by
the district board of education in the applicable line item account
or program category account pursuant to N.J.S.A. 18A:22-8 and
18A:22-8.1.

(b) A district board of education anticipating an over-expenditure
in either the current expense, capital outlay or debt service funds as
designated in N.J.A.C. 6:20-2.2(c)! shall proceed in the following
manner:

1. (No change).

2. The county superintendent shall immediately notify the Com-
missioner, in writing, if the projected amount of the over-expenditure
exceeds five percent of the district’s current expense budget or
$100,000, whichever is lower.

3. (No change).

4. The county superintendent shall immediately notify the Com-
missioner, in writing, should it appear that an overexpenditure may
occur and the district board of education is not taking adequate
action to avoid an overexpenditure.

(c) (No change).

(d) By August |5, the county superintendent shall report to the
Commissioner all overexpenditures as shown on the June report of
the district board of education secretary filed pursuant to N.J.S.A.
18A:17-10.

(e) Should a district board of education fail to develop an accep-
table remedial plan to eliminate the projected overexpenditure, the
district may be disqualified for certification under the State’s
monitoring procedure. In those cases where the Commissioner de-
termines that the failure to develop an acceptable remedial plan to
eliminate the projected overexpenditure impacts the district’s ability
to meet its goals and objectives, the Commissioner shall recommend
to the State Board of Education that the district’s certification be
rescinded.

(f) In the year following the year in which a deficit occurs, the
net current expense budget and the maximum support budget of a
district board of education shall be reduced by an amount equal to
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the deficit in any major account when calculating State aid entitle-
ments for the second year following the year in which the deficit
occurred.

6:20-2.12 Appropriation of free balance

(a) (No change).

(b) A district board of education, upon the advice of the chief
school administrator, may request an exception, from the Com-
missioner, to the provision of (a) above.

(c) Any balance allowed pursuant to (a) or (b) above shall be
exempt from the Commissioner’s determination that a reallocation
of resources is insufficient to meet the district board of education
goals, objectives and standards.

6:20-2.13 Conformance date
Pursuant to N.J.S.A. 18A:4-14.1, all school districts shall conform
to the requirements of this subchapter by July I, 1991.

HEALTH
HOSPITAL REIMBURSEMENT

(a)
Procedural and Methodological Regulations
Burn Care Unit Reporting
Adopted Amendment: N.J.A.C. 8:31B-3.19

Proposed: October 17, 1988 at 20 N.J.R. 2541(a).

Adopted: January 10, 1989 by Molly Joel Coye, M.D., M.P.H.,
Commissioner, Department of Health (with approval of
Health Care Administration Board).

Center

HEALTH

Filed: January 12, 1989 as R.1989 d.77, without change.

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5b and
26:2H-18d.

Effective Date: February 6, 1989.
Expiration Date: October 15, 1990.

Summary of Public Comments and Agency Responses:

COMMENT: Community Memorial Hospital asked what cost center
will the Department assign Post ICU and Post CCU since UB-PS Rev-
enue Codes are mapped to ICU and CCU respectively?

RESPONSE: Currently, the UB-PS rules do not provide for separate
UB-PS Revenue Codes which identify “Post ICU” or “Post CCU”,
However, for the calculation of Measures of Resource Use, costs and
revenues are to be reported in accordance with the cost center definitions
under N.J.A.C. 8:31B-4.71, Reporting of costs and revenues.

Full text of the adoption follows.

8:31B-3.19 Patient care cost findings: Direct costs per case,
physician and non-physician

(a) (No change.)

(b) Measures of resource use are as follows:

1. For each patient with a UB-PS, measures of resource use are
calculated. These measures of resource use per patient with a reliable
record are multiplied by the estimated number of cases determined
in (a) above, and the total inpatient estimate of each measure of
resource use is then adjusted to the actual amount of each measure.
Hospitals shall make reasonable efforts to correct unacceptable data.
Outpatient case-mix measures of resource use are then obtained in
the aggregate from data reported to the New Jersey State Department
of Health (until outpatient information is available under a Rule on
Hospital Reporting of Uniform Bill-Patient Summaries (outpatient)).

Measure of Calculation of
Resource Use Inpatients

ROUTINE SERVICES

MSA Medical-Surgical
& Acute Care Units
PED Pediatrics
&
PSA Psychiatric Acute
& Care Units
PSY Psychiatric/Psychological
& Services
OBS Obstetrics
BCU Burn Care Unit
ICU Intensive Care Unit
&
CCU Coronary Care Unit
NNI Neo-Natal Intensive
Care Unit
NBN Newborn Nursery

AMBULATORY SERVICES

EMR Emergency Service

CLN Clinics

HHA Home Health Agency

ANCILLARY SERVICES

ANS Anesthesiology

CCA Cardiac Catheterization

DEL Delivery and Labor Room

DIA Dialysis

DRU Drugs Sold to Patients

EKG Electrocardiology and Diagnostic
&

NEU Neurology

LAB Laboratory
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Total LOS less
ICU, CCU, NBN
and OBS LOS ACU

Patient Days'

BCU LOS

Patient Days' ICU + CCU LOS

Total ICU LOS for
Newborn DRGs
Total LOS for
Newborn DRGs less
ICU LOS

NNI Patient Days

NBN Patient Days

EMR Charges EMR Admissions (In-patient

EMR Revenue EMR Admissions)

CLN Charges None?
OHS Charges None
ANS Charges Direct
CCA Charges Direct
DEL Charges Direct
DIA Charges Direct
PHM Charges (DRU) Direct
EDG Charges Direct
BBK Charges &

LAB Charges Direct
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MSS Medical Surgical Supplies
Sold to Patients
NMD Nuclear Medicine
oCC Occupational and
& Recreational
SPA Therapy & Speech
Pathology and Audiology
ORG Organ Acquisition &
& Operating and
ORR Recovery Rooms
PHT Physical Therapy
RAD Diagnostic Radiology
RSP Respiratory Therapy
THR Therapeutic Radiology

2. (No change.)
(c) (No change.)

ADOPTIONS
CSS Charges (MSS) Direct
NMD Charges Direct
OPM Charges Direct
ORR Charges Direct
PHT Charges Direct
RAD Charges Direct
RSP Charges Direct
THR Charges Direct

'Patient days will be employed as the Measures of Resource Use to allocate MSA, PED, PSA, and OBS nursing costs until such time as Relative
Intensity Measures (RIMs) for Case-mix Nursing Performance Study will be used. A RIM is a Measure of Resource Use which is derived from
nursing activity, and is used to distribute reported general nursing costs based upon the relationship between nursing activity and costs, While patient
days are used, the MSA, PED, PSA, OBS centers will be combined into ACU and ICU, and CCU will be combined into ICU. All other routine
centers will remain as above. Effective when RIMs are implemented, patients cared for in the ICU, CCU, or NNI will have the Special Care Unit
Days used as the cost calculation for Measure of Resource Use for the Length of Stay (LOS) in the Special Care Unit and the appropriate Relative
Intensity Measure (RIM) equation will be utilized for all additional days.

}No change.)
*(No change.)

(a)

Procedural and Methodological Regulations
Adjustment of Charges

Adopted Amendment: N.J.A.C. 8:31B-3.43

Proposed: October 17, 1988 at 20 N.J.R. 2542(a).

Adopted: January 10, 1989 by Molly Joel Coye, M.D., M.P.H.,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: January 12, 1989 as R.1989 d.79, without change.

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5b and
26:2H-18d.

Effective Date: February 6, 1989.
Expiration Date: October 15, 1990.

Summary of Public Comments and Agency Responses:

COMMENT: Community Memorial Hospital commented that the
Department is recommeding that hospitals reduce time frames for im-
plementation but the Department fails to adhere to their own on various
issues.

RESPONSE: The Department acknowledges the hospital's comment
regarding the Department’s responsibility to adhere to its own established
time frames on various issues. Continuing efforts on the part of the
Department staff are being made to meet future regulatory time frames.

Full text of the adoption follows.

8:31B-3.43 Adjustment of charges

(a) Unless otherwise ordered by the Commission, the proposed
Schedule of Rates shall be implemented on the first day of the month
following 30 working days after receipt of the Schedule of Rates.
Fifteen working days prior to this implementation a hospital shall:

1.-3. (No change.)

(b)-(d) (No change.)

(CITE 21 N.J.R. 296)

(b)
Procedural and Methodological Regulations
Billing Exceptions
Adopted Amendment: N.J.A.C. 8:31B-3.44

Proposed: October 17, 1988 at 20 N.J.R. 2542(b).

Adopted: January 10, 1989 by Molly Joel Coye, M.D., M.P.H.,
Commissioner, Department of Health (with approval of the
Health Care Administration Board),

Filed: January 12, 1989 as R.1989 d.80, without change.

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5b and
26:2H-18d.

Effective Date: February 6, 1989.
Expiration Date: October 15, 1990.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.

8:31B-3.44 Billing exceptions

(a) Pursuant to N.J.A.C. 8:31B-3.7! through 3.86, reconciliation
with respect to institution’s payers, insofar as practical and equitable,
shall be based upon the Schedule of Rates contained in the Rate
Order, for each institution, as approved or modified by the Com-
mission and on actual case mix. In order to minimize reconciliation
adjustment and to stabilize cash flow, any payer may implement a
case-mix adjusted periodic intermittent payment (PIP) system as ad-
justed to include payer differentials, working capital and un-
compensated care described in N.J.A.C. 8:31B-3.39 through 3.41, and
any automatic adjustment described in NJ.A.C. 8:31B-3.71 through
3.86. Disagreements between payers and the institution may be
brought to the attention of the Commissioner by either party for
resolution. Reimbursement shall be subject to provisions in N.J.A.C.
8:31B-3.38, and 3.71 through 3.86 for the final patient settlement for
the following purposes:

1.-2. (No change.)

3. Outpatient ancillary services and all Outpatient Emergency
Room, Clinic, Home Health Services, Ambulatory Surgery, Same
Day Psychiatry, Private Outpatient Services, and Same Day Surgery
Services, if approved by the Commission, will be reconciled in the
same manner as outpatient visits.
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4. (No change.)
5. Payment for patients in a DRG with poorly defined clinical
characteristics will be consistent with N.J.A.C. 8:31B-3.38(c)2iv.

(a)
Procedural and Methodological Regulations

Cost Components and Proxies for the Economic
Factor

Adopted Amendment: N.J.A.C. 8:31B-3, Appendix il

Proposed: October 17, 1988 at 20 N.J.R. 2543(a).

Adopted: January 10, 1989 by Molly Joel Coye, M.D., M.P.H,,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: January 12, 1989 as R.1989 d.78, without change.

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5b and
26:2H-18d.

Effective Date: February 6, 1989.

Expiration Date: October 15, 1990.

Summary of Public Comments and Agency Responses:
No comments received.

Full text of the adoption follows.
8:31B-3, Appendix Il

APPENDIX II
COST COMPONENTS AND PROXIES
FOR THE ECONOMIC FACTOR

LABOR [.-LABOR 3. (No change.)
SUPPLIES 1.-SUPPLIES 4. (No change.)
SUPPLIES 5.
COST COMPONENT: Laundry and Linen Supplies
SHARE COST CENTER: Supply costs reported in
L & L Cost Center
PROXIES: PPI: 0671 Soap and Synthetic Detergents (60%)
CPI: Textile House Furnishings (40%)
SOURCE: BLS, Producer Price Index and Consumer Price Index
SUPPLIES 6.-SUPPLIES 10. (No change.)
OTHER 1. (No change.)
OTHER 2.
COST COMPONENT: Contracted Laundry and Linen
SHARE COST CENTER: Contracted service costs reported in
L & L Cost Center
PROXIES: CPI: Laundry and dry cleaning other than coin oper-
ated (80%)
CPI: Textile House Furnishings (20%)
SQURCE: BLS, Consumer Price Index
OTHER 3.-OTHER 6. (No change.)

(b)
DIVISION OF HEALTH FACILITIES EVALUATION
Hospital Facilities
Standards for Licensure; Confidentiality
Adopted Amendment: N.J.A.C. 8:43B-1.10

Proposed: September 6, 1988 at 20 N.J.R. 2221(b)

Adopted: January 10, 1989 by Molly Joe! Coye, M.D., M.P.H,,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Filed: January 13, 1989 as R.1989 d.87, with substantive and
technical changes not requiring additional public notice and
comment (see NJ.A.C. 1:30-4.3).

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5.

Effective Date: February 6, 1989.
Expiration Date: January 21, 1991.

NEW JERSEY REGISTER, MONDAY, FEBRUARY 6, 1989

HEALTH

Summary of Public Comments and Agency Responses:

The proposed amendment elicited letters of comment from 21 hospitals,
a physician, an attorney, the New Jersey Hospital Association, and the
New Jersey Association of Quality Assurance Professionals. The Depart-
ment responded to the various comments and recommendations in a letter
which was sent to each of the commenters. Copies of the letters of
comment submitted to the Department and the Departmental letter of
response are on file at the Office of Administrative Law and at the
Standards Program of the Department.

On the basis of the comments and recommendations received, the
Department has made changes to the proposed amendment. These
changes place three conditions on the public disclosure of information
obtained by the Department through inspection authorized by N.J.S.A.
26:2H-1 et seq. None of the conditions will interfere with the capability
of the rule to provide consumers of hospital services with potentially
useful information. Rather, the changes are intended to ensure that the
names of particular hospital employees are not contained in publicly
disclosed information and that the hospital which is the subject of such
information receives a copy of the inspection report at least 30 days prior
to public disclosure. On the basis of a recommendation of the Health
Care Administration Board, the proposed amendment has been revised
so as to provide for the simultaneous release of the inspection report and
the comment by the hospital on the report. The Department maintains
that inclusion of the names of employees would not serve the expressed
purpose of the rule. Also, although the hospital is to receive inspection
reports prior to public disclosure, the rewritten amendment permits im-
mediate disclosure in the event that a delay would jeopardize public health
and safety. The changes to the proposed amendment clarify the rule by
expressing current Departmental policy. The Department has made the
changes to the amendment because the comments which the Department
received suggest that public understanding of the rule could be enhanced
by making the amendment more explicit.

The following is a summary of the comments received by the Depart-
ment and the corresponding Departmental responses.

COMMENT: The rule should protect not only the confidentiality of
hospital patients, but also the confidentiality of hospital employees, in-
cluding the medical staff and volunteers.

RESPONSE: The Department has the responsibility of protecting the
patient. The provisions of the proposed amendment reflect this responsi-
bility. Th