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STATE AGENCY RULEMAKING

INTERESTED PERSONS

Interested persons may submit comments, information or arguments concerning any of the rule proposals in this issue until August 14, 1991.
Submissions and any inquiries about submissions should be addressed to the agency officer specified for a particular proposal or group of proposals.
On occasion, a proposing agency may extend the 30-day comment period to accommodate public hearings or to elicit greater public response
to a proposed new rule or amendment. An extended comment deadline will be noted in the heading of a proposal or appear in a subsequent notice

in the Register.

At the close of the period for comments, the proposing agency may thereafter adopt a proposal, without change, or with changes not in violation
of the rulemaking procedures at N.J.A.C. 1:30-4.3. The adoption becomes effective upon publication in the Register of a notice of adoption, unlcss
otherwise indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an official part of the

New Jersey Administrative Code.
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EXECUTIVE ORDER

GOVERNOR’S OFFICE

EXECUTIVE ORDER

(a)
OFFICE OF THE GOVERNOR

Governor James J. Florio
Executive Order No. 34(1991)

Recycling by State Agencies and Instrumentalities

Issued: June 13, 1991.
Effective: June 13, 1991.
Expiration: Indefinite.

WHEREAS, the New Jersey Source Separation and Recycling Act,
P.L. 1987, C.102, mandates the recycling of solid waste materials for the
purpose of reducing the amount of solid waste requiring disposal, con-
serving valuable resources and energy, and increasing the supply of
reusable waste materials for New Jersey’s industries; and

WHEREAS, State solid waste policy calls for the recycling of at least
60 percent of all solid waste generated in New Jersey within five years;
and

WHEREAS, attainment of a 60 percent Statewide solid waste recycling
rate will depend on the support and cooperation of every sector of the
State economy, including State agencies and instrumentalities; and

WHEREAS, State agencies and instrumentalities should serve as
models for other public and private entities in the areas of source
reduction and recycling so that the reduction of solid waste and recovery
of reusable materials will be promoted to the greatest extent possible;
and

WHEREAS, State agencies and instrumentalities generate a significant
amount of recyclable waste material and have the potential to reduce
that waste through source reduction and recycling efforts;

NOW, THEREFORE, I, JIM FLORIO, Governor of the State of New
Jersey, by virtue of the authority vested in me by the Constitution and
Statutes of this State, do hereby Order and Direct that each State agency
or instrumentality:

1. Appoint a recycling coordinator who will be responsible for
coordinating the implementation of a Source Reduction and Recycling
Program for waste materials generated by its agency.

2. Conduct a waste audit, with the assistance of the Department
of Environmental Protection (DEP), for the purposes of identifying and
implementing practices which can reduce the amount of solid waste
generated, and increase the recycling rate for the agency or instrumen-
tality to at least 60 percent within five years of the effective date of
this Order. Where an agency or instrumentality determines, based on
its analyses, that a 60 percent recycling rate cannot be attained due to
the unique nature of its waste stream and specific technical or economic
constraints, the agency or instrumentality shall submit to the Governor’s
Office and the Department of Environmental Protection, written analyses
that identify the technical or economic constraints preventing the attain-
ment of the 60 percent recycling rate, and specify the maximum feasible
recycling rate to be achieved by the agency or instrumentality within five
years.

3. Develop and maintain programs to separate waste materials for
recycling, and consider the inclusion, in these programs, of at least the
following material types: office paper, corrugated cardboard, newspaper,
metal cans, glass bottles, and plastic beverage containers.

4. Where the agency or instrumentality generates scrap metal,
motor oil, refrigerants, tires, automobile batteries, anti-freeze, x-rays,
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photographic film and chemicals, concrete, asphalt, yard waste or food
waste, develop and maintain programs to separate these materials for
recycling or, as appropriate, composting,

5. Where the agency or instrumentality has responsibility for main-
taining public lands, comply with the Department of Environmental
Protection’s “Grass: Cut It and Leave It” policy.

6. Where the agency or instrumentality has responsibility for main-
taining State recreational areas, provide separate receptacles for the
disposition and collection of metal, glass and plastic containers and
ensure that those materials are marketed for recycling,

7. Provide for two-sided printing of all publications, documents, and
photocopying where feasible. Each office shall have at least one photoco-
pying machine with two-sided features and the capability of utilizing
recycled paper.

8. Where feasible, replace disposable products with reusable
products, especially in those instances where a class of disposable
products accounts for a significant proportion of the solid waste disposed
of by the agency or instrumentality.

9. Submit an annual report to the Department of Environmental
Protection on the tonnage of material recycled from its facilities by April
1 for the previous calendar year.

10. Submit tonnage information to the municipality in accordance
with municipal requirements.

11. Provide for an education program for employees on the State’s
Source Reduction and Recycling Program.

I further direct that the Department of Environmental Protection:

1. Provide technical assistance to help State agency coordinators
develop and implement the programs mandated by this Executive Order;
and

2. Assist other agencies and instrumentalities in the development
and implementation of educational programs; and

I direct that the Department of Treasury:

1. Ensure that all solid waste contracts written for solid waste
collection and disposal include provisions that reflect a reduction in waste
generation rates achieved through source reduction and recycling, and
provisions that ensure conformance to county and municipal recycling
requirements.

2. Require contract vendors to provide tonnage and revenue reports
to each agency or instrumentality.

3. Ensure that all contracts for leased and owned buildings under
the jurisdiction of the Department of Treasury provide for source separa-
tion and recycling programs.

4. Ensure that all janitorial contracts awarded by the State include
recycling collection services, where feasible.

5. Establish a revolving fund, consisting of monies derived from the
contracted sale of recyclable materials, to be used in supporting State
agency recycling programs. It is further ordered that at least ten percent
of the total fund be allocated to the Office of Recycling in the Depart-
ment of Environmental Protection to support educational and technical
assistance programs needed to develop and maintain State agency recycl-
ing programs. Any revenue derived from the sale of recyclable materials
sold as part of a training and education program for the rehabilitation
of individuals at State institutions may be used to provide direct support
for these programs.

This Order shall take effect immediately.

(CITE 23 N.J.R. 2081)




You're viewing an archived copy from the New Jersey State Library.

ADMINISTRATIVE LAW

PROPOSALS

RULE PROPOSALS

ADMINISTRATIVE LAW
(@)

OFFICE OF ADMINISTRATIVE LAW

Specilal Hearing Rules
Council on Affordable Housing Hearings

Proposed Readoption with Amendments: N.J.A.C. 1:5

Authorized By: Jaynee LaVecchia, Director, Office of
Administrative Law.

Authority: N.J.S.A. 52:14F-5(e), (f) and (g).

Proposal Number: PRN 1991-375.

Submit comments by August 14, 1991 to:
Steven L. Lefelt, Deputy Director
Office of Administrative Law
Quakerbridge Plaza, Bldg. 9
CN 049
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Council on Affordable Housing was established by the Fair
Housing Act (N.J.S.A. 52:27D-301 et seq.) in 1985 to evaluate municipal
plans to meet low and moderate income housing needs. The statute
provides that some matters before the Council may be referred to the
Office of Administrative Law (OAL) for hearing. Procedural rules for
the Council were adopted in 1986 at N.J.A.C. 5:91. The OAL subsequent-
ly developed the special hearing rules for Council on Affordable Housing
hearings at N.J.A.C. 1:5. The special hearing rules were adopted in
October 1986 (18 N.J.R. 2122(a)) and will expire on October 20, 1991
pursuant to Executive Order No. 66(1978).

The OAL has reviewed NJ.A.C. 1:5 and, with one exception, has
determined that the rules are necessary, reasonable and proper for the
purpose for which they were originally promulgated. In accordance with
Executive Order No. 66(1978), the OAL is therefore proposing to re-
adopt the rules with amendments. The proposed amendments involves
eliminating N.J.A.C. 1:5-20, the subchapter dealing with issue referral
from the Council’s mediation process, and references to the subchapter.
The OAL has found that the issue referral process has not been used
by the Council and, in addition, the inclusion of subchapter 20 in N.J.A.C.
1:5 has created confusion.

With the exception of eliminating the rules relating to the issue referral
process, and references thereto, N.JA.C. 1:5 would remain unchanged.
The current practice in Council on Affordable Housing hearings at the
OAL would therefore continue.

It is noted that the Council’s own procedural rules were recently
readopted without change (see 22 N.J.R. 3610(b); 23 N.J.R. 688(a)).

Seocial Impact

Readoption of the special hearing rules will enable the OAL to
continue to carry out its responsibilities under the Fair Housing Act.
Thus, the readopted rules will help achieve the social benefit of the
statute, which is to ensure that there will be adequate low and moderate
income housing in the State. The proposed amendment will eliminate
confusion regarding the issue referral process, which has not been used
while the special hearing rules have been in effect.

Economic Impact
Readoption of the special hearing rules will have no adverse economic
impact. By facilitating implementation of the Fair Housing Act, readop-
tion of the rules will help accomplish the economic benefits of the statute.

Regulatory Flexibility Analysis

The rules proposed for readoption continue the provisions of the
special hearing rules for the Department of Community Affairs Council
on Affordable Housing hearings. The rules impose compliance require-
ments on those parties (municipalities, developers and nonprofit or-
ganizations) involved in COAH cases transmitted to the office of Admin-
istrative Law for hearings; some of the non-public entitics may be small
businesses as defined under the Regulatory Flexibility Act, N.JSA.
52:14B-16 et seq. The COAH special hearing rules set forth time frame

(CITE 23 NJ.R. 2082)

and filing requirements for discovery, the filing of motions, the schedul-
ing of prehearing conferences, the filing of expert witness reports (when
found to be admissible) and the preparation of transcripts. The rules
proposed for readoption are applied consistently to all involved parties,
regardless of business size, because the nature of the hearing process
requires that all parties submit the same information and follow the same
procedures. Therefore, in proposing these rules for readoption, the OAL
makes no differentiation based upon business size in their application
and has determined that the requirements are not unduly burdensome
on the regulated public.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.JA.C. 1:1.5.

Full text of the proposed amendments follow (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

1:5-1.1 Applicability

(a) The rules in [subchapters 10, 12, 13 and 18 of] this chapter
shall apply to hearings arising under N.J.S.A. 52:27D-301 et seq. and
N.J.A.C. 5:91-8.1 concerning an objection to a municipality’s petition
for substantive certification.

[(b) The rules in subchapter 20 of this chapter shall apply to
hearings arising under N.J.S.A. 52:27D-301 et seq. and N.JA.C.
5:91-7.1(d) concerning the adjudication of an issue which may
facilitate mediation efforts]

[(c)1(b) Any aspect of the hearing not covered by these special
hearing rules shall be governed by the Uniform Administrative
Procedure Rules (U.A.P.R.) contained in N.J.A.C. 1:1. To the extent
that these rules are inconsistent with the U.A.P.R. these rules shall

apply.
SUBCHAPTER 20. [ISSUE REFERRAL FROM COUNCIL’S
MEDIATION PROCESS]

(RESERVED)

[1:5-20.1 Referral to the Office of Administrative Law

(a) The Council on Affordable Housing may under N.J.A.C.
5:91-7.1(d) request the Office of Administrative Law to conduct a
hearing on any issue which the Council believes may facilitate the
mediation process.

(b) The Council’s requests shall be granted by the Office of
Administrative Law under N.J.S.A. 52:14F-5(0) and the hearing
conducted pursuant to this subchapter.

1:5-20.2 Scheduling
Issues transmitted under this subchapter shall be scheduled by the
Clerk for a hearing within 20 days of their transmittal to this office.

1:5-20.3 Discovery

(a) At least five days before the scheduled date for the hearing,
each party shall exchange with each other party the following:

1. Copies of any documents intended to be introduced at the
hearings;

2. The name and addresses of all witnesses intended to be called
at the hearing, including the qualifications of any expert witnesses;
and

3. A summary of the testimony of each witness.

(b) Upon application of a party, the judge shall exclude any
evidence that has not been disclosed to that party at least five days
before the hearing, unless the judge determines that the evidence
could not reasonably have been disclosed within that time.

(c) No other discovery need be provided.

1:5-20.4 Conduct of hearing

Unless other arrangements are requested by the Council on Af-
fordable Housing and agreed to by the Director of the Office of
Administrative Law, hearings under this subsection shall be con-
ducted pursuant to N.J.A.C. 1:1-14]
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PROPOSALS Interested Persons

(a)
OFFICE OF ADMINISTRATIVE LAW

Notice of Withdrawal of Proposal
Special Hearing Rules
Economic Assistance Cases; Transmission of Cases

Proposed New Rule: N.J.A.C. 1:10-8.1

Take notice that the Office of Administrative Law, upon consideration
of comments received and further review, has decided to withdraw
proposed new rule N.J.A.C. 1:10-8.1, which was proposed on August 20,
1990 at 22 N.J.R. 2389(a) and reproposed on January 7, 1991 at 23 N.J.R.

3(a).

(b)
OFFICE OF ADMINISTRATIVE LAW

Special Hearing Rules
Division of Medical Assistance and Health Services
Applicant/Recipient Hearings

Proposed Readoption with Amendments: N.J.A.C.
1:108B

Authorized By: Jaynee LaVecchia, Director,
Office of Administrative Law.

Authority: N.J.S.A. 52:14F-5(e), (f) and (g).

Proposal Number: PRN 1991-362.

Submit comments by August 14, 1991 to:
Steven L. Lefelt, Deputy Director
Office of Administrative Law
Quakerbridge Plaza, Bldg. 9
CN 049
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The special hearing rules at NJ.A.C. 1:10B apply to matters trans-
mitted to the Office of Administrative Law (OAL) by the Department
of Human Services, Division of Medical Assistance and Health Services
(Division) which involve applicants for or recipients of Medicaid or
Medically Needy benefits and services. The rules were adopted in Oc-
tober 1986 (18 N.J.R. 2008(a)) and will expire on October 6, 1991
pursuant to Executive Order No. 66 (1978).

The OAL has reviewed N.J.A.C. 1:10B and has determined that the
rules are necessary, reasonable and proper for the purpose for which
they were originally promulgated. In accordance with Executive Order
No. 66 (1978), the OAL is therefore proposing to readopt the rules with
amendments. The proposed amendments would add references to other
relevant rules. In N.JLA.C. 1:10B-1.1, it is proposed that a reference to
N.J.A.C. 10:6 be added to clarify that the hearings arise from those rules.
In NJ.A.C. 1:10B-5.1, it is proposed that a reference to the Federal
Fair Hearing Regulations be added to the section on representation,
since the representation rule is based on Federal Requirements.

With the exception of adding the two references, N.J.A.C. 1:10B would
remain unchanged. The current practice in Medicaid and Medically
Needy hearings at the OAL would therefore continue.

The Division participated in the development of the special hearing
rules and reviewed the proposed readoption.

Social Impact
Readoption of the special hearing rules will have no new or additional
social impact because the rules reflect existing procedures. Generally,
the benefit of the rules is that they allow for the fair and expeditious
conduct of hearings relating to the Medicaid and Medically Needy
programs.

Economic Impact
Readoption of the special hearing rules will have no adverse economic
impact. By continuing to facilitate the conduct of Medicaid and Medically
Needy program hearings, readoption of the rules will help accomplish
the economic benefits of those programs.
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Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
readoption does not impose reporting, recordkeeping or other com-
pliance requirements on small businesses, as defined under the Reg-
ulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed readop-
tion continues Special Hearing Rules for Division of Medical Assistance
and Health Services Applicant/Recipient hearings.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJA.C. 1:1.10B.

Full text of the proposed amendments follows (additions indicated
in boldface thus):

1:10B-1.1  Applicability

(a) The rules in this chapter shall apply to matters transmitted
pursuant to N.J.A.C. 10:6 to the Office of Administrative Law by
the Division of Medical Assistance and Health Services involving
applicants for or recipients of Medicaid and Medically Needy ben-
efits or services.

(b)-(c) (No change.)

1:10B-5.1 Representation

An applicant/recipient may appear at a proceeding without
representation or may be represented by an attorney or by a relative,
friend or other spokesperson pursuant to the procedures set forth
in NJA.C. 1:1-54. See, 42 C.F.R. 431.206(b)(3).

(c)
OFFICE OF ADMINISTRATIVE LAW
Special Hearing Rules

Board of Public Utility Hearings
Prefiled Testimony; Interlocutory Review

Reproposed New Rule: N.J.A.C. 1:14-14.1
Proposed New Rule: N.J.A.C. 1:14-14.4

Authorized By: Jaynee LaVecchia, Director, Office of
Administrative Law.

Authority: N.J.S.A. 52:14F-5(¢), (f) and (g).

Proposal Number: PRN 1991-376.

Submit comments by August 14, 1991 to:
Steven L. Lefelt, Deputy Director
Office of Administrative Law
Quakerbridge Plaza, Bldg. 9, CN 049
Quakerbridge Road
Trenton, New Jersey 08625

The agency proposal follows:

Summary

On March 4, 1991, at 23 N.J.R. 640(a), the Office of Administrative
Law proposed new special hearing rules for Board of Public Utility cases.
With the exception of N.J.A.C. 1:14-14.1, these rules have been adopted,
the notice of adoption being published elsewhere in this issue of the
Register. NJ.A.C. 1:14-14.1 is now being reproposed. OAL is also
proposing a new rule, NJ.A.C. 1:14-144, dealing with interlocutory
review.

As originally proposed, N.J.A.C. 1:14-14.1 required that all direct
written testimony be filed no later than 10 days before the hearing.
Problems concerning prefiled direct testimony have resulted in adjourn-
ments and delays in the hearing process. By requiring submission of all
prefiled testimony prior to the hearing date, OAL hoped to reduce the
number and length of these delays.

However, the Department of the Public Advocate, Division of Rate
Counsel objected to this proposal. Rate Counsel indicated that it often
encounters difficulty obtaining sufficient information, thus making it
impossible to adequatcly prepare prefiled testimony at this stage of the
proceedings. Further, the Division does not believe that the usual prac-
tice of filing the direct testimony of Rate Counsel witnesses during the
course of the hearing contributes to any substantial delays.

The reproposed new rule attempts to balance the parties’ need to have
an opportunity to prepare and present a case with the need to avoid
lengthy delays. The reproposed new rule provides that the judge shall

(CITE 23 NJ.R. 2083)
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COMMUNITY AFFAIRS

establish a schedule for filing direct testimony and adjust the discovery
schedule to permit the timely filing of direct testimony.

Proposed new rule N.J.A.C. 1:14-14.4 provides that the Board of Public
Utilities shall decide whether or not to consider a request for in-
terlocutory review at its next regularly scheduled Board meeting. The
Uniform Administrative Procedure Rules provide that an agency head
must decide whether to consider a request for interlocutory review within
10 days of the request (see N.J.A.C. 1:1-14.10(c)). Since Board meetings
are scheduled every two weeks, there would be instances where the
Board might be deprived of the ability to decide whether to accept an
interlocutory appeal. The proposed new rule ensures that the Board will
have an opportunity to make this decision in an orderly yet reasonably
expeditious fashion.

Social Impact

The reproposed new rule dealing with prefiled direct written testimony
enables the judge to consider the specific needs of the parties in each
case. The judge is expected to establish fair and expeditious schedules
for prefiling testimony taking into consideration the complexity of the
case, the discovery needs of the parties and the importance of a prompt
resolution of the issue.

The proposed new rule dealing with interlocutory review ensures that
parties will have their requests for interlocutory review considered by
the entire Board of Public Utilities during regular Board meetings. It
is therefore expected that the decision whether to permit an interlocutory
appeal will be made more deliberately than could be expected in some
instances if the 10 day requirement of N.J.A.C 1:1-14.10(c) was not
modified.

Economic Impact
The reproposed and proposed new rules will have no additional
economic impact on the hearing process.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
rules do not impose reporting, recordkeeping or other compliance re-
quirements on small businesses, as defined under the Regulatory Flex-
ibility Act, N.J.S.A. 52:14B-16 et seq. The rules concern prefiled direct
testimony and interlocutory review in Board of Public Utilities cases.

Full text of the proposal follows:

SUBCHAPTER 14, CONDUCT OF CASES

1:14-14.1 Prefiled testimony

(a) The judge may require that all parties prefile their direct
testimony in writing, certified, verified or sworn to under oath. The
schedule for the submission of this testimony shall be established
by the judge to ensure a fair and expeditious hearing.

(b) The judge shall adjust the discovery schedule to facilitate the
timely filing of prefiled direct testimony,

1:14-14.4 Interlocutory review

When a party requests interlocutory review, the BPU shall de-
termine at its next regularly scheduled open meeting whether the
order or ruling will be reviewed.

COMMUNITY AFFAIRS
(a)

DIVISION OF HOUSING AND DEVELOPMENT
Fire Service Tralning and Certification
Firefighter 1 Certification

Proposed Amendment: N.J.A.C. 5:18C-4.2

Authorized By: Melvin R. Primas, Jr., Commissioner,
Department of Community Affairs.

Authority: N.J.S.A. 52:27D-25d, 198 and 219.

Proposal Number: PRN 1991-361.

(CITE 23 N.J.R. 2084)

PROPOSALS

Submit written comments by August 14, 1991 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment to N.J.A.C. 5:18C-4.2 provides a mechanism
for people currently serving as firefighters to obtain Firefighter I
certification issued by the Bureau of Fire Safety. To obtain the certifica-
tion, an individual shall either have served as an active firefighter for
18 months prior to January 1, 1993 or have completed a training program
that the Bureau of Fire Safety finds to be equivalent to the training
program required under N.J.A.C. 5:18C-4.3. Verification of the necessary
experience or training must be submitted on a form provided by the
Bureau. Application must be made prior to January 1, 1994.

Social Impact
This proposed amendment would “grandfather” current firefighters
by allowing them to obtain certification by meeting minimum require-
ments, thereby allowing them to continue through the certification pro-
gram as it develops in the future.

Economic Impact
To the extent that certification helps firefighters to advance
professionally, the proposed amendment will be of economic benefit to
them.

Regulatory Flexibility Statement
The proposed amendment affects firefighters who serve fire depart-
ments and fire districts. It imposes no requirement on small businesses,
as the term is defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq.

Full text of the proposed amendment follows (additions indicated
in boldface thus):

5:18C-4.2 Firefighter 1 Certification

(a) (No change.)

(b) A certification for Firefighter I shall also be granted to any
person who shall have met the following requirements prior to
January 1, 1993;

1. Service as an active firefighter in a fire department or fire
district for a period of not less than 18 months; or

2. Successful completion of a basic firefighter training program
that has been determined by the Bureau to be equivalent to the
training required pursuant to N.J.A.C. 5:18C-4.3.

(c) A person applying for certification based on active firefighting
experience or training pursuant to (b) above must:

1. Provide verification of such experience or training on a form
provided by the Bureau and signed by the fire chief, county training
coordinator or local instructor having knowledge of the experience
or training; and

2. Make application prior to January 1, 1994,

(b)
NEW JERSEY COUNCIL ON AFFORDABLE HOUSING

Substantive Rules
Extension of Certification Periods/Judgments of
Repose
Proposed New Rule: N.J.A.C. 5:92-1.6
Authorized By: New Jersey Council on Affordable Housing,
Charles Griffiths, Chairman.
Authority: N.J.S.A. 52:27D-301 et seq., specifically 52:27D-307.
Proposal Number: PRN 1991-370.
Submit comments by August 14, 1991 to:
Douglas V. Opalski, Executive Director
New Jersey Council on Affordable Housing

CN 813
Trenton, NJ 08625-0813

The agency proposal follows:
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Summary

The Mount Laurel II decision of 1983 reconfirmed the constitutional
‘obligation for each municipality to address its fair share of a regional
need for low and moderate income housing. It also established incentives
ifor litigating exclusionary zoning cases. There ensued a flurry of litiga-
[tion. Some of it settled relatively early and resulted in six year periods
of repose and compliance plans for affordable housing.

The litigation prompted a legislative response. In July of 1985, the
Fair Housing Act was signed into law and the Council on Affordable
Housing (COAH) was established as an alternative to the court. Most
of the communities that had not settled in court were transferred to
COAH. COAH developed fair share numbers through 1993 for all
municipalities in New Jersey and also adopted rules at N.J.A.C. 5:92,
addressing the low and moderate income housing need.

In July of 1991, periods of repose will begin to expire for court settled
municipalities. Early in 1993, municipalities that received substantive
certification will reach the end of their certification period. COAH has
sought and received input from various groups suggesting several courses
of action. It has been suggested that COAH has not generated any fair
share numbers for municipalities that have responded to their original
fair share obligation. Therefore, the most practical response would be
to provide an interim substantive certification until July of 1993, when
new fair share allocations will be available. It has also been suggested
that COAH should fashion interim numbers for a 1991-1993 period and
develop an interim certification process. In considering this alternative,
COAH has considered the practical implications of devising fair share
numbers and a certification process that may extend from a few months
to two years.

The Council views this issue of periods of repose or certifications that
expire prior to July 1, 1993 as part of an overall issue. The Council needs
to determine: how to address communities that settled in court early;
how to address communities that proceeded through the process of
substantive certification; and how to address those communities that
chose to address some, all or none of their fair share without a period
of repose or substantive certification. This overall policy issue requires
a comprehensive approach and should not be addressed on a piecemeal
basis.

As COAH addresses these issues and their implications on its
methodology for determining fair share, the State Planning Commission
is developing the State Development and Redevelopment Plan (SDRP).
Since the Supreme Court has indicated that a municipal fair share should
be linked to a State plan, COAH does not believe it is prudent to fashion
interim fair share allocations before the SDRP is finalized.

Therefore, for a variety of reasons, COAH has decided to provide
a period of interim substantive certification until July 1, 1993. This action
is predicated on municipal compliance with the terms of the expiring
substantive certification or the judgment of repose. COAH is neither
rejecting or accepting the advisability of adding an incremental need to
the 1993 fair share allocations corresponding to the interim period of
substantive certification.

Social Impact

The proposed new rule will have a positive social impact because it
will allow the Council to develop a policy regarding communities that
settled in court early, communities that received substantive certification
and communities that addressed little or addressed none of their con-
stitutional obligation. It will also allow the Council to formulate a policy
consistent with the developing State Development and Redeveiopment
Plan. The rule also will have a positive impact because it allows parties
a forum to correct components of approved plans that are not being
implemented.

Economic Impact

The proposed new rule defers the development of fair share numbers
and the initiation of a process designed to address those fair share
numbers until the Council formulates a comprehensive approach fo a
series of issues discussed in the Summary. This will result in better
planning and less litigation than if the Council developed interim fair
share numbers and designed a process for a short-term certification.
Thus, the Council believes this rule will have a positive social impact.

Regulatory Flexibility Statement
The proposed new rule will not impose reporting, recordkeeping or
other compliance requirements on small businesses. The proposed rule
provides an interim substantive certification for municipalities, provided
the municipalities have complied with the terms of substantive certifica-
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tion or the judgment of repose. Therefore, a regulatory flexibility analysis
is not required.

Full text of the proposed new rule follows:

5:92-1.6 Extension of certification periods/judgments of repose

Any municipality that has a judgment of repose or substantive
certification that expires prior to July 1, 1993, shall be considered
to have substantive certification until July 1, 1993, provided the
municipality has complied with the terms of substantive certification
or the judgment of repose. Any objector or litigant may file a motion
with the Council pursuant to NJ.A.C. 5:91-13 if the party contends
that the municipality has not complied with the terms of substantive
certification or the judgment of repose.

EDUCATION
(a)

STATE BOARD OF EDUCATION

Preventive and Remedial Programs In Reading,
Writing and Mathematics

Proposed Amendments: N.J.A.C. 6:8-1.1, 6.1 and 6.2

Proposed Repeal: N.J.A.C. 6:8-6.3

Authorized By: State Board of Education, John Ellis, Secretary,
State Board of Education and Commissioner, Department of
Education.

Authority: N.J.S.A. 18A:1-1, 18A:4-15, as supplemented and
amended by N.J.S.A. 18A:7A-1 et seq.

Proposal Number: PRN 1991-360.

Submit written comments by August 14, 1991 to:
Irene Nigro, Rules Analyst
New Jersey Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625-0500

The agency proposal follows:

Summary

The passage of the Quality Education Act (QEA), P.L. 1990, c.52,
and revisions to the QEA, P.L. 1991, c.62, have resulted in some signifi-
cant changes in the way compensatory basic skills instruction is funded.
The QEA eliminated State compensatory education (SCE) funds which
provided districts with categorical aid for required remedial programs.
SCE funds were allocated based on a count of the number of students
below State basic skills standards in reading, writing, and/or mathematics.
These funds were then used to pay for supplemental services for students
below State basic skills standards.

Under the QEA laws, districts must continue to provide supplemental
services to all students below State basic skills standards. However, the
new funding mechanism which replaces SCE is based on poverty criteria
rather than on educational need criteria. At-risk funds are calculated
based on the number of students in the district who are eligible for free
lunch or free milk. However, P.L. 1991, c.62 provides that no district’s
at-risk aid for 1991-92 and 1992-93 shall be less than its SCE aid for
1990-91. Moreover, these at-risk funds are not dedicated for use to fund
remedial programs. The remedial program is only one program which
addresses the needs of at-risk pupils.

The amendments proposed herein are needed because of the changes
brought about by the QEA laws. In general, the proposed additions and
deletions will: eliminate reference to SCE; replace the terms “com-
munication and computation” with “reading, writing, and mathematics”;
and add definitions for an “at-risk pupil” and a “program for at-risk
pupils.”

The changes to each section are as follows:

N.JLAC. 6:8-1.1 Words and phrases defined

Two new definitions are being added, three are deleted, and some
amendments to others are proposed. “At-risk pupil” has been defined
as a pupil in danger of failure or dropping out of school because of
specific cognitive, affective, economic, social and/or health needs. A
program for at-risk pupils is defined as a program which addresses factors
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which put a pupil at risk. The definitions of “maintenance of effort,”
“communications,” and “computation” are deleted since they no longer
apply. The terms “communications” and “computation” are replaced by
“reading,” “writing,” and “mathematics.” The term “State compensatory
education pupil” is replaced by “preventive and remedial pupil,” and
the definition is modified to reflect changes in the State testing program.

NJ.AC. 6:8-6.1 Assessment procedures

The amendments to this section define the timelines for screening
pupils to determine whether they meet State minimum levels of profi-
ciency in reading, writing, and mathematics. These timelines existed
previously in N.J.A.C. 6:8-6.3 which is now being repealed. N.J.A.C.
6:8-6.1(b) is being deleted since it is redundant and limited English
proficient students are already assessed based upon the preceding subsec-
tion.

N.J.AC. 6:8-6.2 Required supplemental preventive and remedial
programs

This section has been reorganized to include information that existed
in N.JA.C. 6:8-6.3 which is now being repealed. The amended section
specifies: the pupils who must receive supplemental services; the sup-
plemental services which must be provided; the process for the develop-
ment of the Individual Student Improvement Plan (ISIP); the process
for applying for approval of the program to provide the required sup-
plemental services; and evaluation requirements.

N.J.A.C. 6:8-6.3 State compensatory education preventive and remedial
programs
This section, which described the requirements for State compensatory
education programs, has been proposed for repeal. Some parts which
are still relevant (for example, evaluation requirements, screening
procedures) have been moved to N.J.A.C. 6:8-6.1 and 6.2.

Social Impact

The proposed amendments reflect the change made by the QEA laws
from categorical State compensatory education funding based on educa-
tional criteria to at-risk aid based on economic criteria. The change will
affect all public school districts in New Jersey. In the past, districts
received funds for supplemental remedial services based on the number
of students below State basic skills standards. That funding mechanism
had a built-in disincentive since the more successful the remedial pro-
gram was at improving student performance, the less money the district
received. By allocating funds based on economic criteria—the count of
students eligible for free lunch or free milk—the disincentive is
eliminated. A district which is successful at helping students score above
State basic skills standards will not lose funds because of that success.

Economic Impact
The QEA laws have caused a change in the way supplemental remedial
services are funded in New Jersey. The amendments proposed herein
bring the rules into line with the QEA laws and will affect all New Jersey
districts. Districts with large numbers of students who meet the economic
criteria to be counted for at-risk aid may receive more funds under the
amended rules than they received from State compensatory education.
However, districts which will get little at-risk aid, that is, which have
few students who meet the economic criteria, may still have many
students with educational needs. After 1992-93, when “hold harmless”
funding for at-risk aid expires pursuant to P.L. 1991, ¢.62, such districts
may need to use local dollars to fund remedial programs which were

formerly funded by categorical State dollars.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required because the proposed
amendments and repeal do not impose reporting, recordkeeping or other
compliance requirements on small businesses as defined by the Re-
gulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The rules impact solely
upon New Jersey school districts.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

6:8-11 Words and phrases defined

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

(CITE 23 N.J.R. 2086)
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“At-risk pupil” means a pupil who is in danger of failure or
dropping out of school because of specific cognitive, affective,
economic, social and/or health needs.

“Basic Skills Improvement (BSI) Plan” means a plan submitted
by districts to the [department] Department which outlines the
provisions of services to all pupils in need of assistance in [com-
munications and computation] reading, writing and mathematics
skills.

[“Communications” means reading and/or writing]
[“Computation” means mathematics.]

[“Maintenance of effort” means that a district’s combined fiscal
effort per student or aggregate expenditures of State and local funds
with respect to the provision of free public education for the preced-
ing fiscal year was not less than the combined fiscal effort per student
or the aggregate expenditures for the second preceding fiscal year.)

“Preventive and remedial program” means any supplemental pro-
gram which is designed to prevent regression and to improve the
level of pupil proficiency in the areas of [communications and
computation] reading, writing, and mathematics or related services.
These may be programs offered during the normal school day or
programs offered beyond the normal school day or during summer
vacation which are integrated and coordinated with programs
operated during the regular school day and year for students below
the State minimum levels of proficiency. A preventive and remedial
program is one example of a program for at-risk pupils.

“Preventive and remedial pupil” means a pupil who is enrolled
in an approved preventive and/or remedial program, and who:

1. Isin grades K to 2 and does not meet locally established, State-
approved standards of proficiency in reading, writing, and/or
mathematics; or

2, Is in grades 3 to 12 and does not meet the State minimum
levels of pupil proficiency in reading, writing, and/or mathematics.

“Program for at-risk pupils” means a program, including early
intervention and/or prevention strategies, which addresses the fac-
tors which put a pupil at-risk of failure or dropping out of school,
Students served by such a program are those in danger of not
acquiring the knowledge, skills, behavior and attitudes necessary for
school success, school completion, and successful functioning as an
adult in society because of specific cognitive, affective, economic,
social and/or health needs.

[“State compensatory education pupil” means a pupil who is
enrolled on September 30 in an approved preventive and remedial
program, and who:

1. Is in grades K-3 and does not meet locally established, State-
approved standards of proficiency in communications and/or com-
putation; or

2. Is in grades 4-9 and does not meet the State minimum levels
of pupil proficiency in communications and/or computation; or

3. Is in grades 10-12 and does not pass the ninth grade State test
in communications and/or computation.]

[“Supplemental program for State compensatory education”
means instructional or related services provided over and above the
regular school program which are funded in whole or in part by
State compensatory education funds.]

6:8-6.1 Assessment procedures

[(@)] Each pupil shall be assessed, upon entrance into the educa-
tional system and annually thereafter, to identify pupils not meeting
[state] State minimum levels of proficiency in reading, writing, and
mathematics. These assessment procedures shall be completed no
later than one month after the date of enroliment in a district. Pupils
so identified shall be provided with an individual comprehensive
assessment. In instances of pupil transfers, assessment records shall
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}be forwarded [from the previous school or district to the school or
“district in which the pupil is newly enrolled] within 10 days in
‘accordance with N.J.A.C. 6:3-2.5(c)9iii.

[(b) Limited English proficient students shall be assessed to iden-
tify pupils not meeting state proficiency levels.]

6:8-6.2 [Individual Student Improvement Plans] Required
supplemental preventive and remedial programs

(a) For each pupil in grades K to 2 who does not meet locally
established minimum levels of proficiency in reading, writing, and
mathematics and who has not been exempted from these require-
ments in an individualized education program, the district board
of education shall provide a supplemental preventive and remedial
program.

(b) For each pupil in grades 3 to 12 who does not meet State
minimum levels of proficiency in reading, writing, and/or
mathematics and who has not been exempted from these require-
ments in an individualized education program, the district board
of education shail provide a supplemental preventive and remedial
program,

(¢) The preventive and remedial programs required in (a) and
(b) above and the budget plan required in (f) below shall be reviewed
and approved by the State Board of Education through the Com-
missioner or his or her designee. These programs shall be sup-
plemental to the regular program and designed to assist students
who have academic, social, economic, or environmental needs that
prevent them from succeeding in regular school programs.

(d) To meet the supplemental requirement, district boards of
education may provide remediation services in reading, writing, and
mathematics, or related services. These may be programs offered
during the normal school day or programs offered beyond the
normal school day or during summer vacation through the use of
an instructional method or in an instructional setting they deem
appropriate. District boards of education may provide remedial
services through a variety of program models (for example, in-class,
pull-out, reduced class size, replacement projects or laboratories).

[(a)](e) For [pupils] each pupil performing below [state] State
minimum levels of proficiency after completion of three academic
years of instruction beyond kindergarten, the district board of educa-
tion shall [develop procedures for] emsure the development and
implementation of an Individual Student Improvement [Plans]
Plan. [These procedures shall include but not be limited to] The
district board of education shall ensure that:

[1. A process for the development of the Individual Student
Improvement Plan including those persons responsible for the de-
velopment and implementation of the plan;

2. Identification of a teaching staff member responsible for
monitoring the development, implementation and evaluation of the
Individual Student Improvement Plan; and

3. A process for notifying the pupil and the parent(s) or guar-
dian(s) of the need for and content of the Individual Student
Improvement Plan in the language or mode of communication which
is understood by the pupil and the parent(s) or guardian(s).]

L. A certified staff member is identified as responsible for de-
veloping and implementing the plan and monitoring the progress
of the student;

2. The pupil and the pupil’s parent(s) or guardian(s) are in-
formed of the need for and content of the Individual Student
Improvement Plan in the language or mode of communication which
is understood by the pupil and the parent(s) or guardian(s) in
accordance with NJA.C. 6:3-2.2(k); and

3. Ongoing communication shall take place among those
responsible for providing services described in the Individual Stu-
dent Improvement Plan, the regular classroom teacher, and the
parent(s) or guardian(s) of the pupil for whom the plan has been
developed.

() The district board of education shall submit a budget plan
for the preventive and remedial programs contained in (a) and (b)
above to the county superintendent for approval as part of the
supporting documentation for the annual school district budget.
This budget plan shall include a description of the services to be
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provided including the estimated number of students, the average
instructional time and the instructional setting to be used.

(g) The district board of education shall annually evaluate the
effectiveness of the preventive and remedial basic skills services,
including measuring pupil gains in basic skills proficiency, to ensure
that students are meeting State minimum levels of pupil proficiency
in reading, writing and mathematics.

6:8-6.3 [State compensatory education preventive and remedial
programs] (Reserved)

[(a) State compensatory education preventive and remedial pro-
grams, supplemental to the regular school programs, shall be
established by the district board of education. Application for and
approval of these State compensatory education programs shall be
based upon the following:

1. Enrollment in appropriate preventive and remedial programs
of all pupils who have academic needs that prevent them from
succeeding in the regular school programs, and who are:

i. In grades K-3 and do not meet locally established, State-ap-
proved standards of proficiency in communications and/or computa-
tion; or

il. Are in grades 4-9 and do not meet the State minimum levels
of pupil proficiency in communications and/or computation; or

ifi. Are in grades 10-12 and do not pass the State mandated High
School Proficiency Test in communications and/or computation.

2. Procedures for the screening of currently and newly enrolled
pupils to determine whether they should be enrolled in preventive
and remedial programs. Screening procedures shall be completed
within one month of the date of enrollment. These procedures
should include those diagnostic measures which are used to predict
the relevant learning difficulties and needs;

3. Instructional and related activities and services which are sup-
plemental to the regular school program and based upon identified
priority pupil needs and designed to meet the academic, social,
economic and environmental needs of enrolled pupils.

4. Procedures to provide ongoing communications between teach-
ing staff members and parents or guardians of pupils who are
participating in State compensatory education preventive and re-
medial programs;

5. Evaluation procedures which measure pupil gains in basic skills
proficiency which are related to preventive and remedial program
objectives and to State minimum levels of pupil proficiency in com-
munications and computation;

6. Evaluation of the effectiveness of State compensatory education
preventive and remedial programs in terms of pupil gains in basic
skills proficiency and other relevant indicators;

7. A detailed budget for administration, instructional personnel,
paraprofessional and clerical personnel, instructional materials and
supplies, equipment, staff training, health and community services;

8. Assurance of maintenance of effort in the provision of the
regular school program.

(b) The commissioner shall determine annually, on or before
August 15, which applications for compensatory education programs
are approved and so notify each district board of education.

(c) State compensatory education funds shall be calculated and
distributed on the basis of actual enrollment in approved programs
as of the last school day of September.

(d) The Department of Education shall conduct studies and
evaluate findings annually after the effective date of this chapter
in order to report the status of progress toward the attainment of
State minimum levels of pupil proficiency in communications and
computation skills.]
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(a)

EPIDEMIOLOGY AND COMMUNICABLE DISEASE
CONTROL

Food Equipment and Utensils; Toilet Facilities
Community Residences and Bed and Breakfast Retail
Food Establishments

Proposed Amendments: N.J.A.C. 8:24-13.9 and 13.11

Authorized By: the Public Health Council, Louise C. Chut,
Ph.D., M.P.H., Chairwoman.

Authority: N.J.S.A. 26:1A-7.

Proposal Number: PRN 1991-367.

A public hearing concerning this proposal will be held on: August 12,
1991 at 1:00 P.M. to 3:00 P.M. at:
New Jersey Department of Health
Health and Agriculture Building
Room 106 (Auditorium)
John Fitch Plaza
Trenton, New Jersey 08625

Submit written comments by August 14, 1991 to:
William N. Manley
Coordinator, Health Projects
Retail Food Project
Food and Milk Program
CN 364
Trenton, NJ 08625-0364

The agency proposal follows:

Summary

On January 22, 1991, the Public Health Council proposed amendments
to Chapter XII of the State Sanitary Code pertaining to retail food
establishments. The final adoption of these proposed amendments ap-
pears elsewhere in this issue of the New Jersey Register.

During the comment period, several comments were received request-
ing changes which required additional notice and comment. The sug-
gested changes were evaluated by the Department and are covered in
this proposal.

A new subchapter, N.J.A.C. 8:24-13, establishing specific requirements
for the operations of community residences and bed and breakfast
establishments has been adopted, along with a number of other changes
summarized in the January 22, 1991 proposal, elsewhere in this issue
of the New Jersey Register. The new requirements for community
residences and bed and breakfast establishments were proposed in order
to be tolerant of the structural limitations of these facilities, which
generally operate from a home setting. The new rules relax the require-
ment for sanitizing food service equipment as provided in N.J.A.C.
8:24-5.5, particularly the requirements pertaining to the installation of
a three compartment sink or commercial dishwasher. The Department
received four comments recommending that NJ.A.C. 8:24-13.9, Food
equipment and utensils, be amended to require sanitization of food
service equipment and utensils. Commenters, which included local heaith
department officials, believed that a one compartment sink in bed and
breakfast and community residences is not sufficient for the washing and
sanitization of equipment and utensils. The commenters made specific
recommendations as to the equipment that should be required to imple-
ment sanitization procedures, with one commenter stating that these
facilities should be required to install a three compartment sink.

The Department agrees, in general, with the commenters and is
proposing to further amend N.J.A.C. 8:24-13.9 and other portions of the
chapter. The Department believes that the requirement to sanitize equip-
ment and utensils has become increasingly critical due to the recent
increase of Salmonella enteritidis associated with shell eggs, a food item
that would be handled at these facilities. Sanitization is necessary as an
added measure of protection to kill these pathogens on utensils and
equipment. In order to carry out proper sanitization, certain basic wash-
ing equipment is necessary. However, the Department also recognizes
that there are acceptable methods of manually sanitizing equipment
without the use of a three compartment sink. Therefore, the Department
is proposing to modify the requirements for these facilities and require
that each establishment which manually washes and sanitizes equipment
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provide a minimum of a two compartment sink and a portable basin,
as suggested by one of the commenters. Also, either this basin or a sink
compartment could be utilized for the manual sanitization of equipment
and utensils in situations when automatic dishwashers are used which
do not have the capability of reaching the required rinse temperature
to achieve sanitization.

Additionally, the Department has found that the requirement for
handwashing facilities in toilet facilities of bed and breakfast establish-
ments and community residences was inadvertently omitted. The Depart-
ment believes that this requirement is necessary in order to insure that
proper handwashing is done after food handlers use the toilet facilities.
This is a basic provision required of all retail food establishments under
N.J.A.C. 8:24-6.9, and is added as an amendment to N.J.A.C. 8:24-13.11.

Social Impact

The amended rules will provide a higher standard, particularly as the
standard relates to mitigating food borne illness potentially associated
with bed and breakfast and community residences. The requirement to
provide proper sanitizing and handwashing facilities will help maintain
that foods are prepared and served in a safe manner. The rules will
also provide a reasonable standard for bed and breakfast and community
residences to follow. The adoption of these revisions will enable the
Department and local health departments to enforce adequate standards
to ensure safe handling of foods served in these home style settings.
The public benefits which would be derived are the prevention of food
borne illness and clean and sanitary retail food establishments.

Economic Impact

Iliness and outbreaks of food borne disease cause economic losses and
problems for patients and their families, for the establishments preparing
the food, and for the governmental agencies responsible for food protec-
tion and disease surveillance. For example, the national economic impact
of food borne salmonellosis alone has been estimated to be as high as
$2,000,000,000 annually. The promulgation of these amendments requir-
ing the installation of sanitizing equipment for bed and breakfast and
community residences could help to reduce the number of food bomne
outbreaks.

The Department has modified the sanitizing requirements in order
to help the industry avoid costly equipment purchases. The Department
believes that the additional costs incurred to comply with the sanitizing
requirements could cost no more than several hundred dollars. The
Department believes that this additional expense would not create an
economic burden upon this industry and is worth the added public health
protection that will be provided to occupants of community residences
and those frequenting bed and breakfast establishments. The Depart-
ment does not believe that the addition of a handwashing facility require-
ment for bed and breakfast and community residences will pose any
economic burden because the vast majority of all homes already have
handwashing sinks installed as a functional part of the bathroom or toilet
room.

Regulatory Flexibility Analysis

The majority of bed and breakfast and community residences operating
in the State are considered small businesses under the terms of N.J.S.A.
52:14B-16 et seq., the Regulatory Flexibility Act. These rules impose
compliance requirements for both large and small businesses. The
operators of retail food establishments are responsible for maintaining
their establishments in a sanitary condition regardless of whether their
facilities are considered large or small businesses. Also, both large and
small firms falling within the purview of these rules have the same
responsibility to prevent illnesses related to food processed or handled
on the retail level; therefore, the Department has determined that there
should be no differentiation in the requirements based solely on the size
of the business. The rules are tolerant of the limitation of facilities
provided for the operation of a bed and breakfast and community
residences, which, for the most part, are small businesses as defined
under the Act. The Department believes that the proposed rule revisions
will not place an undue burden upon the industry.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

8:24-13.9 Food equipment and utensils

(a) (No change.)

(b) After each usage, all tableware, kitchenware and food contact
surfaces of equipment shall be thoroughly cleaned to sight and touch
by manual or machine washing to include the following sequence
of steps:
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1. (No change.)

2. Equipment and utensils shall be thoroughly washed with a
detergent solution and clean warm water; [and]

3. Equipment and utensils shall be rinsed of detergent and other
residences with clean waterl.];

4. Manual sanitization shall be accomplished in accordance with
NJ.A.C. 8:24-5.5(c)1 through 6; and

5. Any mechanical dishwasher used shall be capable of sanitizing
either by hot water with a minimum final rinse water temperature
of 160 degrees Fahrenheit measured at the plate; or by chemical
sanitization in accordance with the provisions of NJ.A.C.
8:24-5.5(d)7.

(c) When manual washing, rinsing and sanitizing methods are
employed, at least a [one] two compartment sink supplied with hot
and cold potable water under pressure shall be provided, with a
smooth, impervious and suitably sized basin for sanitizing all equip-
ment and utensils.

(d) Equipment and utensils washed in mechanical dishwashers
which cannot achieve sanitization requirements as specified in
NJA.C. 8:24-13.9(b)5 shall be manually sanitized using methods
in accordance with N.J.A.C. 8:24-5.5(c)1 through 6.

Recodify existing (d)-(e) as (e)-(f) (No change in text.)

8:24-13.11 Toilet facilities

(a)-(d) (No change.)

(e) Handwashing facilities shall be provided and located within
or immediately adjacent to all toilet rooms.

1. Each handwashing facility shall be provided with hot and cold
or tempered water (90 degrees Fahrenheit to 105 degrees
Fahrenheit).

(a)
DIVISION OF AIDS PREVENTION AND CONTROL

State Sanitary Code

Acquired Immunodeficiency Syndrome; Reporting of
Acquired Immunodeficiency Syndrome and
Infection with Human Immunodeficiency Virus

Proposed Amendments: N.J.A.C. 8:57-2.2, 2.4,2.6
and 2.7

Authorized By: Public Health Council, Louise Chut, Ph.D.,
M.P.H,, Chairperson.

Authority: N.J.S.A. 26:1A-7 and 26:2-104.

Proposal Number: PRN 1991-368.

A public hearing will be held on Monday, August 12, 1991 from 1:00
P.M. to 5:00 P.M. at:
Multipurpose Room
Department of Transportation
1035 Parkway Ave.
Trenton, N.J. 08625
Submit written comments by August 14, 1991 to:
Ronald Altman, M.D.
Medical Director
Division of AIDS Prevention and Control
New Jersey Department of Health
CN 363
Trenton, NJ 08625-0363

The agency proposal follows:

Summary

When N.J.A.C. 8:57-2 was first proposed, P.L.1989, c. 303 (N.I.S.A.
26:5C-5 et seq.) had not yet been passed by the Legislature. Even though
P.L. 1989, ¢.303 was adopted by the Legislature and signed into law by
the Governor in the interim between proposal and promulgation of
N.J.A.C. 8:57-2, the rules were essentially adopted as originally proposed.

N.J.A.C. 8:57-2 kept the requirement that acquired immunodeficiency
syndrome (AIDS) be reported to the State Department of Heaith, and
added the requirement that newly diagnosed infections with human
immunodeficiency virus (HIV) should also be reported to the Depart-
ment. Both physicians and institutions caring for individuals with these
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conditions were required to report. AIDS was reportable with personal
identifiers (such as name and address), while HIV infection was to be
reported without identifiers. The rules also required laboratories to
report aggregate data every three months concerning the number of tests
they performed to determine HIV infection and the number of positive
results obtained, again without any patient identifiers. The rules stated
that physicians and institutions could only order HIV testing of in-
dividuals for whom they have identifying information, but allowed the
State Commissioner of Health to designate facilities where an individual
could be tested anonymously. The rules continued the statement that
AIDS or HIV infection was not to be considered a communicable disease
for purposes of admission to, attendance in, or transportation in the
following: nursing homes and other health care facilities; rooming and
boarding homes, and shelters for the homeless; ambulances and other
public conveyances; and educational facilities. Provision was made for
confidentiality of the data and penalties were specified for failure to
report.

N.J.S.A. 26:5C-5 et seq. requires that both AIDS and HIV infection
be reported with identifiers. It is the purpose of these proposed amend-
ments to bring the reporting requirements into conformity with the law.
It is also the position of the Department that both the health of HIV-
infected persons and prevention of transmission of HIV can best be
served by having HIV infection reported to the Department with iden-
tifiers.

The proposed amendments to N.J.A.C. 8:57-2 requires that newly
diagnosed HIV infections be reported to the State Department of Health
by physicians and institutions with the name and address of the infected
person. Prohibitions in the rules against the Department requiring in-
dividual identifying information have been removed. The proposed
amendments also contain the following technical changes:

1. NJ.A.C. 8:57-2.2 contained statements that physicians, institutions
and laboratories would be notified when HIV reporting would begin.
These statements are now superfluous and have been removed. It is
anticipated that the proposed amendments will go into effect upon
promulgation.

2. NJ.A.C. 8:57-2.2 contained a statement giving examples of institu-
tions required to report newly diagnosed HIV infection, which was
confusing because some laboratories felt that they were considered
special facilities for HIV testing. That statement has been changed to
indicate that it refers to facilities for HIV counseling and testing.

3. The wording of the sentence in N.J.A.C. 8:57-2.4 permitting the
Commissioner to designate facilities where HIV testing can be done
anonymously has been changed to conform to the new reporting require-
ments,

4. In the section on the confidentiality of data in N.J.A.C. 8:57-2.6,
reference is added to the confidentiality requirements of N.J.S.A. 26:5C-5
et seq. '

5. N.JLA.C. 8:57-2.7 subjected laboratories to penalties for failure to
submit required specimens. Since under these rules laboratories are not
required to submit any specimens, this phrase is superfluous, and it has
been removed.

Social Impact

There are both possible benefits and possible adverse consequences
from reporting with personal identifiers of individuals diagnosed with
HIV infection. Since many individuals with HIV infection are outside
a system of easy access to medical and social services, HIV reporting
with identifiers allows public health agencies to assist in this access. In
the opinion of the Department, this benefit outweighs the disadvantages
of reporting with identifiers. The advantages of HIV reporting with
identifiers are as follows:

1. Public health agencies will be better able to assist and insure that
HIV-infected people obtain adequate counseling and case management,
which will both diminish HIV transmission by behavioral change and
better provide services to HIV-infected persons.

2. Public health agencies will be able to better assist and insure that
HIV-infected people obtain necessary medical services, which could
significantly delay the onset of serious symptoms from HIV infection
and prolong the life of HIV-infected persons.

3. Partner notification activities will be enhanced, thus bringing
partners of infected persons, a very high-risk category for HIV infection,
to counseling and testing, as well as possibly diminishing HIV trans-
mission by behavioral change.

4. Better data will be obtained regarding of the extent of HIV infection
in New Jersey and the characteristics of those infected than would be
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the case without identifiers, as duplicate reports can be eliminated and
completeness of reporting can be assured to a greater level.

5. Better data on the natural history of HIV infection, including the
effect of therapeutic agents, can be obtained with reporting with iden-
tifiers.

The disadvantages of HIV reporting with identifiers are as follows:

1. Because of reporting with identifiers, people may refrain from being
tested for HIV, thus negating any benefits that might be obtained from
testing.

2. If information related to individuals were used or released im-
properly, various discriminatory activities could result against HIV-in-
fected individuals, although it should be noted that some of the dis-
criminatory activities are prohibited by law.

3. The resources to accomplish all the advantages listed above are not
currently available, so that all the benefits of HIV reporting with iden-
tifiers noted above cannot be immediately realized.

4. Due to self-selection biases in the group of individuals who volun-
tarily undergo HIV testing, HIV reporting is not a substitute for HIV
seroprevalence studies. Seroprevalence studies are superior to HIV re-
porting for determing the extent of HIV infection in the population,
or in subgroups of interest.

Economic Impact

These proposed amendments should not have any significant economic
impact on those persons and institutions required to report newly
diagnosed HIV infections. The number of reports that must be submitted
to the State Department of Health remains unchanged. The only change
is that the name and address of the individual with HIV infection will
have to be reported, which should not have any significant economic
impact on the physicians and institutions doing the reporting.

If the information reported to the State Department of Health is used
as planned, namely, as an assistance in the provision of services to HIV-
infected individuals, services which might extend the life and well-being
of such individuals, then those amendments will have a beneficial
economic impact on HIV-infected persons. If the information is misused,
particularly if the confidentiality of the data is broached, then discrimina-
tion against HIV-infected persons could result in areas of housing,
employment, and other social interactions. Although prohibited by law
in some cases, such discrimination could have a serious economic impact
on the HIV-infected individual.

Regulatory Flexibility Analysis

The proposed amendments will be applicable to the Department of
Health, hospitals, sanitariums, nursing homes, penal institutions, and
clinical laboratories. As such, the rules will affect organizations having
well over 100 employees. However, the proposed amendments will also
apply to physicians, small clinical laboratories and other small health
provider practices, some of which can be considered to be small busi-
nesses as defined under the Regulatory Flexibility Act, NJS.A.
52:14B-16 et seq.

The amendments only add a small amount of information to that
already required to be reported to the State Department of Health. Due
to the minimal new requirements imposed, and their mandatory nature
under P.L. 1989, c.303, no exemption or lesser requirements are provided
small businesses.

Full text of the proposed amendments follow (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

8:57-2.2 Reporting HIV infection

Every physician attending a person found to be infected with HIV
shall, within 24 hours of receipt of a laboratory report indicating
such a condition, report in writing such condition directly to the State
Department of Health on forms supplied by the State Department
of Health. The report shall include the name and address of
the reporting physician, the [municipality of residence] name,
address, gender, race and birth date of the person found to be
infected with HIV, the date the specimen tested for HIV was
obtained, and such other information[,] as may be required by the
State Department of Health[, except that the name, address or
telephone number of the person infected with HIV shall not be
required to be reported to the State Department of Health]. A
physician shali not report a person infected with HIV if the physician
is aware that the person having control or supervision of an institu-
tion named in (b) below is reporting that person as being infected
with HIV, or if the physician is aware that the person has previously
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been reported to the State Department of Health as being infected
with HIV. [Physicians will be notified by the State Department of
Health of the date on which reporting of persons infected with HIV
should begin.]

(b) The person having control or supervision over any institution,
such as a hospital, sanitarium, nursing home, penal institution, clinic,
blood bank, or [special] facility for HIV counseling and testing [for
HIV] in which any person is determined to be infected with HIV
shall, within 24 hours of receipt of a laboratory report indicating
such condition, report in writing such condition directly to the State
Department of Health on forms supplied by the State Department
of Health. The report shall state the [municipality of residence]
name, address, gender, race, and birth date of the person found
to be infected with HIV, the date the specimen tested for HIV was
obtained, the name of the attending physician, the name and address
of the institution, and such other information as may be required
by the State Department of Health[, except that the name, address
or telephone number of the person infected with HIV shall not be
required to be reported to the State Department of Health]. The
person having control or supervision of the institution shall not
report a person infected with HIV if it is known that a physician
is reporting the person or that the person has previously been
reported to the State Department of Health as being infected with
HIV. The person having control or supervision of the institution may
delegate this reporting activity to a member of the staff, but this
delegation does not relieve the controlling or supervising person of
the ultimate reporting responsibility. [Institutions will be notified by
the State Department of Health of the date that reporting of persons
infected with HIV should begin.]

(c) Every clinical laboratory shall report every three months to
the State Department of Health the number of specimens tested
for HIV, components of HIV and antibodies to HIV that are sent
to the laboratory from physicians’ offices in New Jersey or from
institutions in New Jersey, as well as the number of such tests
indicating infection with HIV and such other information as may
be required by the State Department of Health], except that the
name, address or telephone number of the patient shall not be
required to be rep