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EXECUTIVE ORDER

GOVERNOR’S OFFICE

EXECUTIVE ORDER

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio

Executive Order No. 61(1992)

Creation of the Office on the Prevention of Violence
Against Women

Issued: June 11, 1992.
Effective: June 11, 1992,
Expiration: Indefinite.

WHEREAS, the phenomenon of violence in society is of extreme
concern to the people of this State; and

WHEREAS, women are the majority of victims of certain categories
of physical and psychological violence, such as domestic violence, sexual
assault, and sexual harassment; and

WHEREAS, New Jersey has been in the forefront of the legal and
public policy response to violence against women, particularly by the
State’s adoption of a progressive domestic violence prevention law; and

WHEREAS, New Jersey seeks to continue improving its response to,
and care of, victims of all crimes and especially victims of violence against
women; and

WHEREAS, society is acknowledging through recent laws and a
change of societal attitudes that such categories of violence against
women are not merely acts between individuals but are manifestations
of a socialization process which promotes violence against women; and

WHEREAS, society is increasingly aware of the wide extent of such
acts of violence against women; and

WHEREAS, violence against women is a component of other major
social problems, such as rising health care costs, law enforcement costs,
homelessness, substance abuse, child abuse and neglect, and other con-
cerns; and

WHEREAS, a key component to addressing the problem of violence
against women is a greatly increased prevention effort, involving public
education, training of professionals, programs for offenders and victims,
and other activities;
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NOW, THEREFORE, I, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes of this State, do hereby ORDER and DIRECT:

1. There is hereby created an Office on the Prevention of Violence
Against Women (hereinafter “Office”) in the Division on Women of
the Department of Community Affairs.

2. This Office shall function in collaboration with the other State
agencies and affiliate groups which are dealing with issues of violence
against women.

3. The existing Domestic Violence Prevention Program within the
Division on women will continue to function as a component of the
proposed Office.

4. The responsibilities and functions of the Office shall include, but
not be limited to:

a. Research-based policy and program development leading to im-
plementation of strategies to prevent violence against women and to
explore violence prevention initiatives.

b. Development and implementation of training courses and public
education initiatives, with particular focus on the socialization process
which promotes violence against women.

¢. Provision of staff and fiscal support to the statutorily established
Advisory Council on Domestic Violence.

d. Reporting to the Governor on an ongoing basis with respect to
issues, programs, and the setting of policy priorities regarding the preven-
tion of violence against women.

5. The Office is authorized to call upon any department, office,
division or agency of this State to supply it with data and any other
information or assistance it deems necessary to discharge its duties under
this Order. Each department, office, division or agency of this State is
hereby directed, to the extent not inconsistent with law, to cooperate
with the Office and furnish it with such assistance as is necessary to
accomplish the purpose of this Order.

6. The Office is authorized to establish task forces or workgroups to
address specific issues as they arise and develop policy recommendations
pertaining to those issues.

7. This Order shall take effect immediately.

(CITE 24 NJ.R. 2317)
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AGRICULTURE

PROPOSALS

RULE PROPOSALS

AGRICULTURE
(a)

DIVISION OF REGULATORY SERVICES

Commercial Fertilizers and Soil Conditioners
Plant Food Nutrient Values

Proposed Amendment: N.J.A.C. 2:69-1.11

Authorized By: State Board of Agriculture and Arthur R. Brown,

Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:9-15.26.
Proposal Number: PRN 1992-294.

Submit comments by August 5, 1992 to:
Patrick J. Mullen, Deputy Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, NJ 08625
Telephone: (609) 292-5575

The Agency proposal follows:

Summary

The purpose of this proposed amendment is to comply with the
statutorily mandated annual up-date of the commercial values of primary
plant nutrients. The current values have been reviewed and no change
in the values is proposed at this time. However, the effective dates are
being changed to reflect the annual update. The assessed penalties for
deficient fertilizers are based on the values and charged to the manufac-
turer. The State Treasury will receive all unclaimed penalty fees.

Social Impact
All consumers of fertilizers have more monetary protection when
deficient fertilizers are detected. Manufacturers exhibit more care in
controlling their formulating processes to avoid a penalty.

Economic Impact
All consumers of fertilizer are equitably compensated for their losses
because these values are accurately adjusted to current market prices.

Regulatory Flexibility Analysis

Both large and small businesses, as defined by the Regulatory Flexibili-
ty Act. NJ.S.A. 52:14B-16 et seq., are affected by the values of the
fertilizers. However, differing standards are not deemed necessary be-
cause the change in the effective date is not burdensome and the values
reflect the current market value of the nutrients. Furthermore, the
nutrient values are used in setting the penalties of manufacturers for
compensation to farmers, all of whom are considered small businesses
under the Act, when they purchase products that do not meet the analysis
as advertised. The rule in that way provides some measure of protection
to small businesses.

Full text of the proposal follows (additions shown in boldface
thus; deletions shown in brackets [thus]):

2:69-1.11 Commercial values

(a) (No change.)

(b) These values shall be effective from [July 1, 1991] September
8, 1992 through June 30, [1992]1993.

(CITE 24 N.J.R. 2318)

(b)
DIVISION OF REGULATORY SERVICES

Jersey Fresh Quality Grading Program
Products and Manner of Use

Proposed Amendments: N.J.A.C. 2:71-2.2,24,25
and 2.6

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary, Department of Agriculture.

Authority: N.J.S.A. 4:10-3, 4:10-13 and 4:10-20.

Proposal Number: PRN 1992-299.

Submit comments by August 5, 1992 to:
Patrick J. Mullen, Deputy Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, NJ 08625

The agency proposal follows:

Summary

The proposed amendments to the rules for the voluntary “Jersey Fresh
Quality Grading Program” were developed to enhance the marketability
of products bearing the “Jersey Fresh” logo by requiring that all products
marked with the “logo” meet certain grade standards and to aid the
packers of alfalfa sprouts, beet greens, broccoli rabe, bunched Italian
sprouting broccoli, cantaloupes, cauliflower, celery root, horseradish
roots, leeks, bibb lettuce, parsnips, fresh peas, cheese peppers, pumpkins,
rhubarb, rutabagas, spinach (bunched), plum tomatoes, and shell eggs
to market a uniformly recognized, high grade product. The newly added
produce items were included at the request of growers; shell eggs were
added at the request of a large egg producer. Uniform, high grade
products have greater acceptance by the consumer and ultimately in-
crease the demand for the superior quality of these New Jersey grown
products. Two new “logos” were added in order to provide more flexibili-
ty in the marketing of containers to those participating in the program.
In addition the packer’s registration number is being deleted to ease
in the marking of these containers.

Social Impact

The people affected by these amendments will be the packers using
the logo and consumers. Products packed under the logo will enhance
the promotion of uniformly packed high quality New Jersey farm
products to the benefit of the packers and consumer. Packers will gain
new markets for their products, while consumers will have more quality
products available. The proposed amendment will provide for the ability
of New Jersey shell egg producers to market their product under the
“Jersey Fresh Quality Grading Program” logo.

Economic Impact
The economic impact on voluntary logo packers will be unchanged
since this is a voluntary program and these rules do not impose any
additional charges beyond the current $30.00 license fee.

Regulatory Flexibility Statement

The proposed amendments primarily affect farmers, most of which
are small businesses as defined under the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq.; however, the amendments do not impose any
reporting, recordkeeping, or other compliance requirements on farmers,
unless they voluntarily elect to participate in the “Jersey Fresh Quality
Grading Program.” Should a farmer choose to participate, the cost of
participating should be offset by prices received for the produce.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

2:71-2.2  Use of [the] “Jersey Fresh” as the logo for the “Jersey
Fresh Quality Grading Program” and “Jersey Fresh
Quality Premium Program” [Logos] (referred to as the
“logos”) on containers of certain fresh fruits and
vegetables and shell eggs
(a) The New Jersey Department of Agriculture approves the use
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of Jersey Fresh in conjunction with the New Jersey map symbol
under provisions of N.J.S.A. 4:10-5 as an official emblem for identify-
ing New Jersey produced agricultural commodities.

(b) The configuration of the Jersey Fresh Quality Grading Pro-
gram [Logo] Logos and the Jersey Fresh Quality Grading Program
Premium Logo are as follows:

(Agency Note: The following logos are proposed for deletion):

&

FROM THE GARDEN STATE

—_————
FROM THE GARDEN STATE
—

(c)-(e) (No change.)

2:71-2.4 Agricultural commodities intended to the marketed under
the Jersey Fresh Quality Grading Program and Premium
Program

(a) Only the following products may be packed in the Quality
Grading Program: Sweet anise (fennel), apples, alfalfa sprouts,
asparagus, beets (bunched), beets (topped), beet greens, blueberrics,
broccoli greens, broccoli rabe (rapini), bunched Italian sprouting
broceoli, cabbage (domestic, savoy and red), cabbage (Chinese},
cantaloupes, cauliflower, celery root, collard greens, green corn,
cubanelle peppers, cubanelle peppers (red), cucumbers, cucumbers
(cukes), cucumbers (pickling type), cucumbers (slicing type),
dandelion greens, eggplants, endive, escarole, herbs (fresh),
horseradish roots, kale, kohlrabi, leeks, bibb lettuce, [bib] big Boston
lettuce, iceberg lettuce, lettuce (green leaf and red leaf), mustard
greens, nectarines, okra, common green onions, parsley, parsnips,
peaches, fresh peas, cheese peppers, hot peppers (green or red),
sweet peppers (green and red, bell type), sweet peppers (yellow, bell
type), sweet potatoes, white potatoes, pumpkins, radishes (bunched),
raspberries, rhubarb, romaine, rutabagas, shallots (topped), snap
beans, spinach (bunched), spinach plants, strawberries, summer
squash (yellow or green), fall and winter type squash (butternut,
acorn and spaghetti), swiss chard, tomatoes (fresh market), cherry
tomatoes, plum tomatoes, turnips (topped), turnip greens, [and]
watermelons (sugar baby), and shell eggs.

(b)-(c) (No change.)

2:71-2.5 Commodity Grades, packing requirements, packer
identification and containers

(a) Each container bearing the “logo” shall have the name and
address of the packer in letters not less than three-eights inches in
height. [Each container stamped or imprinted with the “logo” must
be identified by the licensed packer’s registration number, which also
shall be no less than three-eighths inch in height. The registration
number shall be printed or marked on the carton in close proximity
to the “logo” or the name and address of the registrant.] All
imprinted containers must also have “Produce of U.S.A. (NJ)”
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imprinted no less than three-eighths inch in height. All containers,
packages and packaging materials shall be new.

(b) Commodities shall be graded, packed, identified and con-
tained as follows:

1. (No change.)

2. Alfaifa Sprouts shall consist of sprouts which are fresh, young
and tender, clean and which are free from decay and not materially
affected by overmaturity of leaf buds, discoloration, freezing, foreign
material, disease, insects, mechanical or other means. All containers
shall have a fairly tight pack. In order to allow for variations
incident to proper grading and handling, the following tolerances,
by weight are provided. Not more than a total of five percent in
any lot may fail to meet the required specifications, including not
more than one-half on one percent for decay. For application of
tolerances, see N.J.A.C. 2:71-2.6.

[2.]3. (No change in text.)

[3. Blueberries shall be U.S. No. 1 grade. Size shall meet the
requirements of at least Large with a maximum of 129 berries per
standard two gill cup. Individual cups shall be well filled.]

4.-5. (No change.)

6. Beet greens shall be U.S. No. 1 grade, consisting of either
plants (with or without attached roots) or cut leaves. In the case
of beet greens with roots attached, the maximum diameter of the
root shall not be larger than five-eights inch. The leaf blades shall
not be larger than six and one-half (6-1/2) inches. The pack shall
be for 12 or 24 bunches per container. All containers shall have
at least a fairly tight back.

7. Blueberries shall be U.S. No. 1 grade. Size shall meet the
requirements of at least Large with a maximum of 129 berries per
standard two gill cup. Individual cups shall be well filled.

[6.]8. (No change in text.)

9. Broccoli rabe (rapini) shall consist of leaves and buds of
similar varietal characteristics which are fresh, clean and which are
free from decay and not materially affected by overmaturity of buds,
discoloration of buds or leaves, freezing, foreign material, disease,
insects, mechanical or other means. The pack shall be for 12 to
14 bunches per container. All containers shall have a tight pack.
Tolerance for defects—In order to allow for variations incident to
proper grading and handling, not more than a total of ten percent,
by weight, for bunches or individual shoots when packed loose in
any lot which fails to meet the required specifications, including
not more than two percent for bunches or individual shoots when
packed loose which are affected by decay. For application of toler-
ances, see N.J.A.C. 2:72-2.6.

10. Bunched Italian sprouting broccoli shall be U.S. Fancy grade.
Each bunch shall be neatly and fairly evenly cut off at the base,
and closely trimmed. All containers shall have a least a tight pack.

[7.]11. (No change in text.)

Recodify existing 8. and 9. as 12. and 13. (No change in text.)

14. Cantaloupes shall be U.S. No. 1 except for very good internal
quality. Shall be fairly uniform in size. All container shall have a
tight pack.

15. Cauliflower shall be U.S. No. 1 grade. All containers shall
have at least a tight pack.

16. Celery root (celeriac) with tops or topped, shall consist of root
crowns of similar varietal characteristics. If packed with tops, tops
shall not be wilted and be free from decay and not materially
affected by discoloration, disease, insects and other injury. If topped,
tops shall be cut so that they extend no more than one-half inch
beyond the point of attachment. Roots or root crown shall be free
from decay and not materially affected by discoloration, growth
cracks, dirt, freezing, disease, insects, mechanical or other injury.
Each root crown shall have a minimum of two inches in diameter.
All containers shall have at least a fairly tight pack. In order to
allow for variations incident to proper grading and handling, the
following tolerances, by weight are provided. Not more than a total
of 10 percent in any lot may fail to meet the required specifications,
including not more than five percent for defects seriously affecting
the lot including not more than one percent for decay. In order
to allow for variations incident to proper sizing not more than a
total of five percent by weight of root crowns in any lot may be
undersize. For application of tolerances, see NJA.C. 2:71-2.6.

(CITE 24 NJ.R. 2319)
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Recodify existing 10.-22. as 17.-29. (No change in text.)

30. Horseradish roots shall be U.S. No. 1 grade. All containers
shall have a tight pack.

Recodify existing 23.-27. as 31.-35. (No change in text.)

36. Bibb lettuce shall be U.S. No. 1 grade. The heads shall be
fairly uniform in size. The pack shall be of 24 heads per container.
All containers shall have a tight pack.

Recodify existing 28.-34. as 37.-43. (No change in text.)

44. Parsnips shall be U.S. No. 1 grade. Minimum diameter of each
root shall not be less than one and one-half inches. All containers
shall have at least a fairly tight pack.

Recodify existing 35. as 45. (No change in text.)

46. Fresh peas shall be U.S. No. 1 grade. All containers shall
be at least well filled.

47. Cheese peppers (green or red) shall be U.S. No. 1 grade as
specified by the U.S. Standard for sweet peppers, for defects and
tolerances. Minimum diameter shall be not less than two and one-
half inches. Minimum length shall be not less than two inches. In
lots designated as red shall have 100 percent of the peppers showing
full red color. All containers shall be at least fairly well filled.

[36.]48. Hot peppers (green or red) shall consist of peppers of
similar varietal characteristics which are firm; long hot peppers may
have curved shape; all other varieties must be fairly well shaped for
the variety and free from sunscald and decay, and not materially
affected by freezing injury, hail, scars, sunburn, discoloration, dis-
ease, insects, mechanical or other injury. In lots designated as green
shall be full green color for the variety[,]; in lots designated as
red[.], 100 percent of the peppers shall show full red color. In order
to allow for variations incident to proper grading and handling, the
following tolerance, by count, are provided. Ten percent in any lot
which fails to meet the requirements, but not more than one-half
of this amount, or five percent, shall be allowed for peppers which
are seriously affected, including therein not more than two percent
for peppers affected by decay. All containers shall be fairly well
filled. For application of tolerance, see N.J.A.C. 2:71-2.6.

Recodify existing 37.-38. as 49.-50. (No change in text.)

[39.]51. Sweet [Potatoes] potatoes shall be U.S. [Extra] No. 1
grade. Maximum diameter shall not be more than three and one-
[quarter] half inches. Maximum weight shall not be more than [18]
20 ounces. Length shall not be less than three or more than nine
inches. Minimum diameter shall not be less than one and three-
quarter inches. All containers shall be at least fairly well filled.

[40.]52. (No change in text.)

53. Pumpkins shall be U.S. No. 1 grade, and shall be fairly
uniform in size. All containers shall have at least a tight pack.

Recodify existing 41.-42. as 54.-55. (No change in text.)

56. Rhubarb shall be U.S. Fancy grade. The diameter of each
stalk is not less than one inch, and the length not less than 10
inches. All containers shall be at least tight.

[43.]57. (No change in text.)

58. Rutabagas shall be U.S. No. 1 grade with a minimum diameter
of one and three-quarter inches. All containers, except for sacks,
shall be at least fairly well filled.

Recodify existing 44.-45. as 59.-60. (No change in text.)

61. Spinach (bunched) shall be U.S. No. 1 grade. Pack shall be
for 24 bunches per container. All containers shall have at least a
fairly tight pack.

[46.]62. (No change in text.)

[47.]63. Squash, Fall and Winter (acorn, butternut and spaghetti)
shall be U.S. No. 1 grade and shall meet the following size specifica-
tions: acorn shall be a minimum of one pound and a maximum of
three pounds in weight. Butternut shall be minimum of one and
one-half pounds and a maximum of four pounds in weight. Spaghetti
must have a creamy yellow color, pack shall be for 12 to 16 squash
per container[, with no more than one under or one over the
specified count, but the average must meet the count specified for
the pack]. All containers shall be well filled.

Recodify existing 48.-50. as 64.-66. (No change in text.)

[51.]67. Tomatoes (fresh market) shall be U.S. No. 1 grade
“Mixed Colors.” Containers shall be marked with either “Maximum
Large” or “Extra Large” or “Large” in accordance with the following

(CITE 24 N.J.R. 2320)
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size specifications: “Maximum Large” shall have a three and fifteen
thirty-second inch minimum diameter; “Extra Large” shall have a
two and twenty-eight thirty-second inch minimum diameter and
three and fifteen thirty-second inch maximum diameter; “Large”
shall have a two and seventeen thirty-second inch minimum diameter
and two and twenty-eight thirty-second inch maximum diameter.
Containers shall also be marked as follows, in accordance with the
facts, “Large to Extra Large” or “Extra Large and Larger”. Con-
tainers shall be at least fairly well filled. Cherry tomatoes shall be
U.S. No. 1 grade, color turning to full [red] color. A [Container]
containers shall be at least [fairly] well filled.

68. Plum tomatoes shall be U.S. No. 1 grade. Minimum diameter
shall not be less than one and one-quarter inches. Color turning
to full color. All containers shall be at least fairly well filled.

Recodify existing 52.-54. as 69.-71. (No change in text.)

72. Shell eggs shall be consumer grade A and shall consist of
eggs which are at least 87 percent A quality or better. Within the
maximum tolerance of 13 percent which may be below A quality,
not more than one percent may be B quality due to air cells over
three-eighths (3%) inch, blood spots (aggregating not more than one-
eighths (1) inch in diameter), or serious yolk defects. Not more
than five percent checks are permitted and not more than 0.50
percent leakers, dirties, or loss (due to meat or blood spots) in any
combination, except that such loss may not exceed 0.30 percent.
Other types of loss are not permitted. Only weight classes listed
below may be packed with the Jersey Fresh Quality logo:

i. Extra large—minimum net weight per dozen 27 ounces,
minimum net weight for individual eggs at rate per dozen 26 ounces;

ii. Large—minimum net weight per dozen 24 ounces, minimum
net weight for individual eggs at rate per dozen 23 ounces; and

iii. Medium—minimum net weight per dozem 21 ounces,
minimum net weight for individual eggs at rate per dozen 20 ounces.

2:71-2.6 Definitions

For the purposes of this subchapter, the following words and terms
shall have the following meanings unless the context clearly indicates
otherwise:

“Application of tolerances” means, in the case of alfalfa sprouts,
brocceoli rabe (Rapini), cabbage (Chinese), celery root, kohirabi, hot
peppers (green and red), shallots (topped), swiss chard, leeks and
herbs (fresh), that the contents of individual packages in the lot are
subject to the following limitations:

1.-2. (No change.)

“Closely trimmed” means, in the case of Italian sprouting broccoli
(bunched), when not more than a total of five percent by weight,
of the bunches, consists of attached stems and leaves longer than
the average length of the bunch, regardless of point attachment or
loose leaves and stems.

“Fairly tight” means, in the case of alfalfa sprouts, eggplants, beets
(bunched), beet greens, broccoli greens, collard greens, celery root,
dandelion greens, endives, escarole, herbs, kale, kohlrabi, lettuce
(green and red leaf), mustard greens, common green onions,
parsnips, radishes (bunched), spinach (bunched), spinach plants,
swiss chard and turnip greens, that the package is sufficiently filled
to prevent any appreciable movement of the product and that they
are in contact with the lid or cover. In the case of apples, that the
apples are of the proper size for molds or cell compartments in which
they are packed, and that the molds or cells are filled in such a
way that no more than slight movement of apples within molds or
cells is possible. The pad over the top layer of apples shall be not
more than three-quarter inch below the top edge of the carton. In
the case nectarines and peaches packed in mold or cell compart-
ments, that they are of the proper size for the mold or cell compart-
ments in which they are packed and that the molds or cells are filled
in such a way that there is no more than slight movement within
the mold or cells and that the pad or tray over the top layer must
be in contact with the lid.

“Fairly uniform in size” means, in the case of bibb lettuce, big
Boston lettuce and iceberg lettuce, that not more than 10 percent
of the heads in a container may vary appreciably from the standard
size head for the count pack. In the case of cantaloups and

NEW JERSEY REGISTER, MONDAY, JULY 6, 1992



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

pumpkins, one size above or one size below the size of most of the
cantaloups or pumpkins in the container.

“Fairly well filled” means that in the case of beets (topped),
cucumbers, okra, cheese peppers (green or red), cubanelle peppers
(green or red), hot peppers (green or red), sweet peppers (green,
red or yellow, bell type), sweet potatoes, squash (summer), shallots
(topped), tomatoes (fresh market), [and] turnips (topped), and
rutabagas, except in sacks, are not in contact with the lid or cover,
but not more than one-half inch below the lid or cover. In the case
of nectarines and peaches, the container is level full and there is
practically no movement of the fruit when the container is closed.
In the case of nectarines, the contents of the container may be
slightly below the top edge but not more than one-half inch.

“QOver maturity” means, in the case of alfalfa sprouts, that leaf
buds (head) are on the verge of opening. In the case of broccoli
rabe (rapini), bunched or individual shoots when packed loose would
be materially affected if it has more than two open buds or most
buds are on the verge of opening.

“Tight” means, in the case of bibb lettuce, iceburg lettuce and
Big Boston lettuce, that the layers are completely and tightly filled
without injury to the heads. In the case of green corn, when packed
in crates, the package is filled sufficiently to prevent any movement
of the product within the package and it has the proper bulge without
causing bruised kernels. In the case of asparagus (loose), Italian
sprouting broccoli (bunched), broccoli rabe (rapini), cabbage
(domestic, savoy, red and chinese), cantaloups, cauliflower, fennel,
horseradish roots, lecks, parsley, pumpkins, [and] romaine and
rhubarb, that the packages are sufficiently well filled so as to prevent
the product from moving in the container but not overly filled so
that injury to the product results.

“Well filled” means, in the case of blueberries, cherry tomatoes,
raspberries and strawberries, that the fruit be one-quarter to one-
half inch above the rim of the cup. In the case of peas, snap beans
and fall and winter squash (acorn, butternut and spaghetti), they
shall be in contact with the cover.

“Well trimmed” means, in the case of asparagus, that at least two-
thirds of the butt of the stalk is smoothly trimmed in a plane
approximately parallel to the bottom of the container and that the
butt is not stringy or frayed. In the case of endive and escarole,
that the roots are neatly cut near the point of attachment of the
outer leaf stems. In the case of romaine, that the stem is trimmed
off close to the point of attachment of the outer leaves. In the case
of cabbage, that the head shall not have more than four wrapper
leaves. In the case of Sweet Anise (Fennel) that not more than one
coarse outer branch is left on each side of the bulb to protect the
tender inside portion, and the portion of the root remaining is not
more than one-half inch in length. Tops may be either full length
or cut back to not less than [ten] 10 inches except that not more
than five of the outer branches may be cut back to less than 10
inches if necessary to facilitate proper packing, but not more than
three of these may be on the same side of the bulb. In the case
of shaliots, that the tops are no longer than one-quarter inch.
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(a)
DIVISION OF REGULATORY SERVICES

Grades and Standards
Fruit and Vegetable Fees and Charges

Proposed Amendments: N.J.A.C. 2:71-2.28 and 2.29

Authorized By: State Board of Agriculture and Arthur R. Brown,
Jr., Secretary Department of Agriculture,

Authority: N.J.S.A. 4:10-6.

Proposal Number: PRN 1992-295.

Submit comments by August 5, 1992 to:
Patrick J. Mullen, Deputy Director
Division of Regulatory Services
New Jersey Department of Agriculture
CN 330
Trenton, NJ 08625
Telephone: (609) 292-5575

The agency proposal follows:

Summary

The proposed amendments increase some of the fees charged for the
inspection and grading of farm products in accordance with standards
established and promulgated by the Department of Agriculture. The fees
are increased as follows: the five-day week inspections for not more than
one commodity from $380.00 to $400.00; the per hour overtime from
$14.25 to $15.00, for the same; the five-day week inspections for more
than one commodity from $760.00 to $800.00; and the per hour overtime
from $28.50 to $30.00 for the same.

Excess charges are altered as follows: the excess fruit and vegetable
per package charge for seven-day week, one commodity, is increased
from 3,170 to 3,334 packages; for seven-day week, more than one
commodity, from 6,335 to 6,667 packages.

Inspection and grading services are provided to applicants pursuant
to their request. Recipients of the services voluntarily agree to pay the
fees for such charges prior to requesting the Department of Agriculture’s
inspection and classification.

Social Impact
The people most directly affected by these amendments will be the
users of the voluntary inspection and grading services. These services
help to maintain and promote agricultural commodities of the highest
quality for the consumer. As a result of the grading service, perishable
fresh fruits and vegetables, of uniform grade and standards, are more
readily available for the consumer.

Economic Impact

Increases in salaries and overhead costs in the last several years
necessitate the increased fees. The Department of Agriculture must
maintain the inspection program on a “break-even basis” if it is to
continue to offer this program to the users.

There will be a slight adverse economic impact on the users of these
voluntary inspection and grading services. The increases are minimal in
relation to the economic value of the graded product at present. These
charges have not been increased since June 1990.

Regulatory Flexibility Analysis

The great majority of the participants in the voluntary inspection and
grading program of the New Jersey Department of Agriculture are small
businesses, as that term is defined in the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq. For such participants, the proposed amend-
ments increase the program’s produce inspection fees. Given the reasons
for the fee increases, as set forth in the Economic Impact statement
above, and the preponderance of small business participants in the
program, no lesser fees or exemptions can be provided small businesses
and still maintain the program’s viability and efficiency.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets {thus]).

2:71-2.28 Charges for inspection or grading and certification
services; written agreements for single commodity
inspection
(a) Charges for inspection or grading and certification services of
five or more consecutive days duration, performed pursuant to a
written agreement between the New Jersey Department of Agricul-
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ture and the requestor of the services, shall be made according to
the following schedule:

1. Basic schedule for all products:

i. A charge of [$380.00]$400.00 per five day week (Monday
through Friday) or 40 hours or less for each inspector;

ii. A charge of [$14.25] $15.00 per hour, or portion thereof, for
all hours worked over 40 in the five day week (Monday through
Friday), or for all hours over eight hours per day;

[iii. An addition charge of $14.75 per hour, or portion thereof,
for the actual hours worked by each inspector on legal State holidays
occurring Monday through Friday;

iv. A charge of $14.25 per hour, or portion thereof, for each
inspector working on Saturday and/or Sunday. There will be a four
hour minimum charge for each inspector working on Saturday and/
or Sunday;]

iii. There will be at least a four hour minimum charge of $60.00
assessed for each inspector assigned work on Saturday and/or Sun-
day; and a charge of $15.00 per hour, or portion thereof, for the
actual hours worked by each inspector on Saturday and/or Sunday
in excess of four hours.

iv. There will be at least a four hour minimum charge of $60.00
assessed for each inspector assigned work on legal State holidays
occurring Monday through Friday; and a charge of $15.00 per hour,
or portion thereof, for the actual hours worked by each inspector
on legal State holidays occurring Monday through Friday in excess
of four hours; and

v. (No change.)

2. Charges for inspection or grading and certification of fruit and
vegetables other than potatoes for fresh market:

i. A charge of $0.06 will be made for all packages (other than
potatoes) inspected or graded and certified in excess of [3,170] 3,334
packages during the seven day week (Saturday through Friday).

3. (No change.)

2:71-2:29 Written agreements for multiple commodity inspection

(a) Charges for written agreements shall be made according to
the following schedule:

i. A charge of [$760.00] $800.00 per five day week (Monday
through Friday) of 40 hours or less for each inspector for the
inspection and/or grading of more than one commodity.

ii. A charge of [$28.50] $30.00 per hour, or portion thereof, for
all hours worked over 40 in the five day week (Monday through
Friday), or for all hours over eight hours per day;

iii. There will be at least a four hour minimum charge of [$114.00]
$120.00 assessed for each inspector assigned work on Saturday and/
or Sunday;

iv. A charge of [$28.50] $30.00 per hour, or portion thereof, for
the hours worked by each inspector on legal State holidays occurring
Monday through Friday;

v. There will be at least a four hour minimum charge of [$114.00]
$120.00 assessed for each inspector assigned work on legal State
holldays occurring Monday through Friday; and

vi. A charge of $0.06 will be made for all packages (other than
potatoes) inspected or graded and certified in excess of [6,335] 6,667
packages during the seven day week (Saturday through Friday).
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(a)

OFFICE OF THE COMMISSIONER
Department Contracts

Proposed Readoption with Amendment: N.J.A.C. 5:4

Authorized By: Melvin R. Primas, Jr., Commissioner,
Department of Community Affairs.

Authority: N.J.S.A. 52:27D-3.

Proposal Number: PRN 1992-287.

Submit written comments by August 5, 1992 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625
FAX (609) 633-6729

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), the rules entitled “Rules
of Administration,” N.J.A.C. 54, are scheduled to expire on October
5, 1992. The Department has reviewed these rules and finds that they
continued to be necessary in order to properly regulate the Department’s
contracting process. The chapter is, however, to be re-entitled “Depart-
ment Contracts,” since that is a more specific description of the rules
that it contains.

NJ.A.C. 5:4 currently contains one subchapter, which concerns debar-
ment and suspension from contracting. It continues to be necessary in
order to keep people who have demonstrated their unsuitability, from
the standpoint of the public interest, from receiving benefits through
Department contracts.

Social Impact
Failure to readopt this chapter would make it possible for persons
with a history of offenses, or of failure or inadequacy of performance
with regard to previous contracts, to contract with the Department. This
would be detrimental to the integrity of the contracting process and to
the public interest.

Economic Impact
Failure to readopt this chapter might make it possible for money to
be loaned or granted to persons who would have been disbarred or
suspended from contracting had the chapter continued in effect, thereby
risking loss of public funds.

Regulatory Flexibility Analysis

Any person contracting with the Department is subject to the require-
ments of the rules in this chapter, which concerns debarment and
suspension from contracting, and includes provisions for appeal or con-
test of the debarment or suspension. This chapter requires regulates to
act in accordance with specified laws, contract terms or any other factor
affecting responsibility as a DCA contractor. No costs can be specifically
attributed to the requirements of this chapter. While many of the
Department’s contractors may be considered small businesses, as defined
in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq., the require-
ments of this chapter, are in no way affected by business size.

Unsuitable persons must be kept out of the Department’s contracting
process, regardless of whether or not they might qualify as “small
businesses” under the New Jersey Regulatory Flexibility Act. No special
provision for “small businesses” is therefore appropriate in this context.

Full text of the proposed readoption can be found at N.J.A.C.
5:4.

Full text of the proposed amendment follows (addition indicated
in boldface thus; deletion indicated in brackets [thus]):

CHAPTER 4
[RULES OF ADMINISTRATION] DEPARTMENT CONTRACTS

5:4-1 and 2 (No change.)
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(a)

STATE BOARD OF EDUCATION

Educational Improvement Plans in Special Needs
Districts

Proposed New Rules: N.J.A.C. 6:8-9

Authorized By: State Board of Education, John Ellis, Secretary,
State Board of Education and Commissioner, Department of
Education.

Authority: N.J.S.A. 18A:7D-3, 27, 28, 32 and 35.

Proposal Number: PRN 1992-288.

A public testimony session will be held for the purpose of receiving
public comment on this proposal on:
Wednesday, July 15, 1992 from 4:00 P.M. to 6:00 P.M.
State Board Conference Room
Department of Education
225 West State Street
Trenton, New Jersey
To reserve time to speak call the State Board Office at (609) 292-0739
by 12:00 noon Friday, July 10, 1992.

Submit written comments by August 5, 1992 to:
Irene Nigro, Rules Analyst
N.J. Department of Education
225 West State Street, CN S00
Trenton, New Jersey 08625-0500

The agency proposal follows:

Summary

The Quality Education Act of 1990 (QEA), P.L. 1990, c.52, with its
subsequent amendments, P.L. 1991, ¢.62, provides increased funding for
education to poorer urban districts in New Jersey. Based on the defini-
tion of special needs districts in the law, 30 districts have been designated
as special needs districts. These 30 districts receive an additional five
percent of foundation aid as a result of this designation. The formula
in the law was designed so that by the 1995-96 school year, the per pupil
expenditures in the poorer urban districts will be equalized with those
in the wealthy suburban districts.

At the same time that the law increases fiscal resources to the poorer
urban districts, it also requires increased accountability for the use of
the funds by the special needs districts. The educational improvement
plans required by the law are the mechanisms for that increased accoun-
tability. The QEA required the Commissioner to appoint an external
review team to examine all aspects of the district’s operations and to
make recommendations for improvement. The educational improvement
plans in the special needs districts respond to recommendations made
by the external review teams which visited special needs districts in fall
1990 as required by the law.

The new rules proposed here are intended to strengthen the educa-
tional improvement plans to ensure district and school accountability and
to encourage significant school reform in the special needs districts.

A review of the new rules follows:

NJ.AC. 6:8-9.1 District educational improvement plans

This section specifies requirements for district educational improve-
ment plans (EIPs). EIPs are developed using a collaborative process and
are based on an analysis of needs at the district and school levels,
including the results of external review team visits. They are designed
to improve educational outcomes for all students. Districts must allocate
adequate funds to their EIPs to implement demonstrably effective pro-
grams. District EIPs are submitted annually for approval by the
Commissioner.

N.J.A.C. 6:89.2 School educational improvement plans

Beginning with the 1993-94 school year, each school in a special needs
district must develop an educational improvement plan. The school
planning team coordinates the development, implementation and evalua-
tion of school plans. The planning team must consist of a majority of
teachers and at least 25 percent parents. Each district must develop a
process to review and approve school educational improvement plans.
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NJ.AC. 6:8-9.3 District and school educational improvement plan
development
Requirements for the development of school and district EIPs include
the identification of specific student outcome goals, indicators and
measurable objectives; the development of school-level data bases for
analyzing needs and evaluation success; and the selection of de-
monstrably effective improvement strategies and programs.

N.JAC. 6:8-9.4 Assistance by the Division of Urban Education

This section outlines the assistance provided to the special needs
districts by the Division of Urban Education. This assistance includes
the identification of exemplary programs, training on school-based plan-
ning and linking schools to resources.

N.JLA.C. 6:8-9.5 Verification and evaluation of educational
improvement plans in the special needs districts

This section defines the responsibility of the Division of Urban Educa-
tion to verify the implementation of EIPs, and specifies informal monthly
visits and annual verification visits to ensure that the district is successful-
ly implementing each objective in the EIP. EIPs can be amended upon
approval of the district board of education and the Department. Failure
to satisfactorily implement the EIP can result in appropriate sanctions,
including, but not limited to, withholding State aid.

The rules also require that the district develop and implement a
process to verify the progress of each school in implementing the EIP.
This process is reviewed by the Division of Urban Education during the
verification visits.

An annual evaluation report is required of each district to com-
municate district and school progress in meeting the student outcomes
targeted in the EIPs.

Finally, this section requires the Department of Education to coliect
data which is necessary for the creation of comprehensive school-level
profiles of each school in the special needs districts.

N.JAC. 6:8-9.6 Waivers to rules

This section specifies conditions under which the State Board of
Education may approve waivers to its rules, on a case by case basis,
when rules interfere with the ability of the district to implement programs
to improve student outcomes.

Social Impact

The new rules proposed here directly affect the nearly 300,000 students
in the approximately 450 schools in the 30 special needs districts of New
Jersey. They regulate the development of educational improvement plans
to improve educational outcomes for all students in the special needs
districts.

In a broader sense, however, the rules affect all New Jersey citizens
because the improvement of student outcomes in the special needs
districts is in everybody’s best interest. The EIPs are mechanisms for
district and school accountability. They direct the educational reform
efforts in the schools and districts to ensure that the funds provided
by the Quality Education Act will result in improved student outcomes.

Economic Impact

As a result of the new rules, districts and schools will engage in more
comprehensive and long-range planning aimed at the improvement of
educational outcomes for all students in the special needs districts. Such
improved planning will result in more cost-effective decision-making in
the districts and schools.

Meaningful, collaborative planning, however, requires that funds be
allocated to support these efforts. School-based planning requires that
a significant amount of time be set aside on a regular basis for parents,
community members, teachers, administrators, other staff, and
sometimes students to meet. Expenditures associated with this planning
time can include substitute pay, stipends, child care costs, and consultant
costs. In addition, school planning teams need significant training in
order to operate effectively. Staff from the Division of Urban Education
will be providing training and technical assistance to support planning
efforts at the school and district levels.

Since the EIPs are designed to improve students’ outcomes, districts,
schools and the Department of Education need more sophisticated
technology which will enable the tracking of progress. Many schools in
the special needs districts do not now have in place the technology
needed to effectively analyze student needs and follow student progress
in meeting a variety of indicators. Therefore, districts may need to
allocate funds to improve their systems for information management.

The development of comprehensive school profiles by the Department
of Education will require that the technological capabilities of the De-
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partment be expanded. In the long run, the costs for upgrading Depart-
ment technology will result in a significantly more efficient operation.

Regulatory Flexibility Statement
The adoption of these new rules will impose no reporting, recordkeep-
ing or other compliance requirements on small businesses, as that term
is defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-1-16,
et seq. All requirements of these new rules affect only the 30 special
needs public school districts in New Jersey.

Full text of the proposed new rules follows:

SUBCHAPTER 9. EDUCATIONAL IMPROVEMENT PLANS
IN SPECIAL NEEDS DISTRICTS

6:8-9.1 District educational improvement plans

(a) Each board of education in a special needs district shall submit
annually as part of the annual school district budget an educational
improvement plan for the district. The plan shall be:

1. Based on student outcome goals consistent with State educa-
tional goals pursuant to N.J.A.C. 6:8;

2. Responsive to recommendations made by the Department of
Education, analysis of student performance, and other evaluation
reports and studies of district, school and student needs, including
recommendations of external review teams;

3. Consistent with the elements and indicators required for district
certification through the monitoring process pursuant to N.J.A.C.
6:8-4;

4. Designed to support comprehensive district-level planning to
improve student outcomes through improvement of management,
governance, finance and facilities;

5. Designed to support and coordinate school-level planning and
other reform efforts;

6. Developed collaboratively by staff, parents,
members, and students, where appropriate;

7. Adequately funded; and

8. Formally adopted by the district board of education.

(b) The chief school administrator shall be responsible for de-
veloping, implementing and evaluating the district educational im-
provement plan.

(c) The plan shall be reviewed by the director of the urban
assistance center and the county superintendent and approved by
the Commissioner based on the requirements specified in (a) above
and NJAC. 6:8-93.

(d) In the case of State-operated school districts, the corrective
action plan, required pursuant to N.J.A.C. 6:8-5.2, shall substitute
for the district educational improvement plan.

(¢) The Commissioner shall review each line item in the district
budget to determine if the expenditure is appropriate. The Com-
missioner shall reallocate funds from any line item to ensure that
demonstrably effective programs which will improve specific educa-
tional outcomes for students are implemented in the district.

(f) For special needs districts, the district educational improve-
ment plan shall substitute for required district-level planning objec-
tives required pursuant to N.JA.C. 6:8-4.2,

community

6:8-9.2 School educational improvement plans

(a) Beginning with the 1993-94 school year, an educational im-
provement plan shall be developed for each school in a special needs
district.

(b) Each school shall establish and maintain a planning team to
coordinate the development, implementation and evaluation of the
plan.

1. The district shall ensure that time and resources are allocated
to support planning team activities.

2. Membership on the planning team shall include, but not be
limited to, the principal, tecachers and parents. A majority of the
planning team shall be composed of classroom teachers and 25
percent of the team shall be composed of parents.

3. The board of education shall establish fair and reasonable
policies and procedures by which teachers shall select their represen-
tatives and parents shall select their representatives.

(¢) School educational improvement plans shall be approved at
the district level before the beginning of the school year.
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(d) Beginning with the 1994-95 school year, the district shall
submit for Department approval, a review and approval process,
consistent with N.J.A.C. 6:8-9.3 and with other State-mandated local
planning requirements as per N.J.A.C. 6:8.

(e) The Division of Urban Education shall conduct an on-site
review of selected school plans each year.

(f) For schools where students are not meeting minimum State
requirements on student performance as per N.J.A.C. 6:8, objectives
in the areas of deficiency shall be integrated into the school educa-
tional improvement plan.

6:8-9.3 District and school educational improvement plan
development

(a) District and school educational improvement plans shall be
developed using a process which includes the following components:

1. Involvement of broad-based representation from different parts
of the educational community, including administrators, supervisors,
teachers, parents, community members, and students, where ap-
propriate, in the development and implementation of the plan;

2. Input from parents and community members at a public
meeting;

3. Analysis of student performance at the district and school
levels;

4. Identification of specific student outcomes goals, indicators for
the outcomes, and measurable objectives based on these indicators;

5. Development of a school-level data base which allows analysis
of needs and evaluation of success of all students in reaching tar-
geted student outcomes;

6. Selection of demonstrably effective improvement strategies and
programs which could reasonably be expected to result in improve-
ments in student learning based on research results. Such de-
monstrably effective strategies and programs include, but are not
limited to, the following areas:

i. Early childhood,

ii. Instructional uses of technology;

iii. Drop-out prevention;

iv. School-based management;

v. Staff development;

vi. Enriched curricula;

vii. Increased instructional time;

viii. Interagency collaboration; and

ix. Student/family support services; and

7. Specification of activities, needed resources, staff responsibility,
timelines, costs, and evaluation strategies.

6:8-9.4 Assistance by the Division of Urban Education

(a) Staff from the Division of Urban Education shall assist district
and school staff in developing, implementing and evaluating the
district and and school board educational improvement plans by:

1. Providing technical assistance to school planning teams, task
forces, and district facilitators;

2. Identifying exemplary programs and practices;

3. Providing training on school-based planning to district and
school staff and parents; and

4. Linking districts and schools to resources.

6:8-9.5 Verification and evaluation of educational improvement
plans in the special needs districts

(a) The district educational improvement plan shall be im-
plemented as approved. The educational improvement plan can be
formally amended only upon approval of the district board of educa-
tion and the Department. The district, with the approval of the
district board of education, requests substantive amendments to the
plan, such as changes in response to budget adjustments, by writing
to the director of the urban assistance center and the county
superintendent. The Assistant Commissioners of the Divisions of
County and Regional Services and Urban Education shall approve
the amendments prior to their implementation.

(b) Staff from the Division of Urban Education are responsible
for verifying the implementation of district educational improvement
plans as follows:

1. Each special needs district shall be visited monthly by a Division
liaison to assess progress and identify needs in implementing the
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district educational improvement plan. Each visit shall be
documented by a written progress report completed by the liaison
and sent to the district, chief school administrator and the county
superintendent.

2. An annual verification visit shall be conducted in each special
needs district. Within two weeks of completion of the visit, a findings
letter shall be sent by the director of the urban assistance center
to the chief school administrator. This letter shall analyze the extent
to which the district is successfully implementing each objective in
the district educational improvement plan and shall include commen-
dations, and recommendations which must be acted upon within a
designated time frame.

3. A special needs district which fails to satisfactorily implement
the district educational improvement plan shall be subject to ap-
propriate sanctions, including, but not limited to, the withholding
of State aid.

(c) The district shall develop and implement a process to verify
the progress of each school educational improvement plan, beginning
with the 1993-94 school year. The verification process shall include
the use of the school planning team in tracking and reporting
progress at the school to the chief school administrator. During the
verification visits for the district educational improvement plans, the
Division of Urban Education shall review the process and shall visit
schools to ensure that the process is being implemented.

(d) Each district and each school shall communicate with the
parents and community on a quarterly basis to report on the im-
plementation and evaluation of the educational improvement plan.

(e) The district shall submmit to the director of the urban assistance
center on August 15 of each year an evaluation report which:

1. Assesses district and school progress in meeting the student
outcomes targeted in the educational improvement plan;

2. Identifies specific accomplishments; and

3. Addresses progress in implementing recommendations from
the external review team, where appropriate.

(f) The evaluation report shall be distributed to parents, staff and
communities in September of each year.

(g) The Department shall collect annually the data which is
necessary to create comprehensive school-level profiles of each
school in the special needs districts. These school profiles shall
include data on:

1. Student performance, including assessed knowledge, student
attainment and participation;

2. Student population characteristics;

3. Programs and services; and

4. Staff characteristics.

6:8-9.6 Waivers to rules

(a) Under no circumstances will waiver be allowed of this title
or any of its subchapters in their entirety. The Commissioner may,
however, on a case by case basis, recommend the approval of waivers
of specific rules contained in Title 6, Education to the State Board
of Education, if the application of those rules interferes with the
ability of a special needs district to implement demonstrably effective
programs to improve educational outcomes, as specified in the
educational improvement plan.

1. The district may request a waiver by submitting a written
request signed by the chief school administrator and approved by
the district board of education. Such requests shall include:

i. Conditions or reasons for the waiver of the specific rule(s);

ii. Duration of the waiver; and

iii. Supporting documentation, including, where appropriate,
notice to affected parties.

2. Upon recommendation from the Commissioner, the State
Board of Education may act to relax or waive, with or without
conditions, such rules in the specific circumstance presented, if the
State Board is satisfied that:

i. The spirit and intent of Title 18A and applicable Federal laws
and regulations are served by the granting of such waiver;

ii. The provision of a thorough and efficient education to the
pupils in the district is not compromised as a result of the waiver;
and
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iii. There will be no risk to pupil welfare and safety by granting
such waiver.

3. Waivers shall not be granted for a duration of more than three
years.

(a)
STATE BOARD OF EDUCATION

Notice of Administrative Correction

Standards for Buses Used for Pupil Transportation
Color
Reproposed New Rule: N.J.A.C. 6:21-6A.6

Take notice that the Department of Education has discovered an error
in the text of reproposed new rule N.J.A.C. 6:21-6A.6 as published in
the June 15, 1992 issue of the New Jersey Register at 24 N.J.R. 2109(a),
2112. The last sentence of the rule as published appears as, “The grille
shall be chrome or National School Bus Yellow.” However, as explained
in the Summary of the reproposal, and as appearing in the original notice
of proposal filed with the Office of Administrative Law, PRN 1992-250,
that sentence should have appeared as, “The grille shall be chrome,
silver, gray, or National School Bus Yellow.” This notice of administrative
correction is published pursuant to N.J.A.C. 1:30-2.7.

Full text of the corrected reproposed new rule follows:

6:21-6A.6 Color

The chassis, including front bumper, shall be black. The cowl,
fenders and hood shall be National School Bus Yellow. The hood
may be painted non-reflective National School Bus Yellow. Wheels
and rims shall be black, gray, white, or silver. The grille shall be
chrome, silver, gray, or National School Bus Yellow.

(b)
STATE BOARD OF EDUCATION
Nonpublic Nursing Services Code

Proposed New Rules: N.J.A.C. 6:29-8

Authorized By: State Board of Education, John Ellis, Secretary,
State Board of Education and Commissioner, Department of
Education.

Authority: N.J.S.A. 18A:1-1, 18A:4-10, 18A:4-15, 18A:40-23 et
seq., N.J.S.A. 26:1A-7 and 26:1A-15.

Proposal Number: PRN 1992-289.

A public testimony session will be held for the purpose of receiving
public comment on this proposal on:
Wednesday, July 15, 1992 from 4:00 P.M. to 6:00 P.M.
State Board Conference Room
Department of Education
225 West State Street
Trenton, New Jersey
To reserve time to speak call the State Board Office at (609) 292-0739
by 12:00 noon Friday, July 10, 1992.
Submit written comments by August 5, 1992 to:
Irene Nigro, Rules Analyst
NJ Department of Education
225 West State Street, CN 500
Trenton, New Jersey 08625-0500

The agency proposal follows:

Summary

On July 26, 1991, the New Jersey State Legislature determined that
the welfare of the State requires that all school-aged children be assured
equal access to appropriate nursing services. To achieve this objective,
P.L. 1991, ¢.226 (N.J.S.A. 18A:40-23 et seq.) was signed into law. This
law requires that basic nursing services be provided for children in
nonpublic schools. Current State Board of Education rules do not include
provisions for providing nonpublic school pupils with access to nursing
services. The proposed new rules will provide Statewide standards for
district boards of education to provide nursing services to nonpublic
school students.

A review of each of the sections of N.J.A.C. 6:29-8 follows:

(CITE 24 NJ.R. 232j
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N.J.A.C. 6:29-8.1 sets forth the purpose of the subchapter. It is the
intent of these rules to establish Statewide standards for district boards
of education to provide required nursing services, and additional medical
services to mnonpublic school pupils, in accordance with N.J.S.A.
18A:40-23 et seq.

N.J.A.C. 6:29-8.2 requires district boards of education to adopt policies
and procedures for providing nursing services to nonpublic school pupils.
These nursing services include: assistance with medical examinations;
conducting screening of hearing examinations; maintenance of student
health records; conducting scoliosis examinations of pupils between the
ages of 10 and 18; and extending the emergency care provided to public
school pupils to those pupils who are enrolled full-time in the nonpublic
school who are injured or become ill at school, or during participation
on a school team or squad pursuant to N.J.A.C, 6:29-1,3(a)1. This section
further requires that such nursing services be provided by a professional
registered nurse licensed in the State of New Jersey. The authorizing
legislation requires equal access to appropriate health care services for
nonpublic school students, Within the public schools, the school nurse
may also provide classroom instruction which requires the nurse to be
certified. Such instructional services are prohibited by N.J.S.A. 18A:40-23
et seq. in the nonpublic school, eliminating the need that services be
provided by a certified school nurse.

N.J.A.C. 6:29-83 identifies the means through which public school
districts will confer with nonpublic schools in establishing nursing services
for nonpublic school pupils. This section also specifies the areas to be
addressed at the conference between the public school district and the
nonpublic school.

NJA.C. 6:29-84 establishes the administrative procedures to be
followed by both public and nonpublic schools in implementing policies
and procedures for nonpublic school nursing services.

NJ.A.C. 6:29-85 limits the administrative costs for nonpublic school
nursing services to six percent of the funds ailocated for each participat-
ing nonpublic school. This section sets limits on the provision of nursing
services, based upon the funds available for this purpose.

NJ.A.C. 6:29-8.6 establishes the procedures to be used by district
boards of education in reporting annually on the implementation of
nursing services to nonpublic school pupils.

N.J.A.C. 6:29-8.7 requires the district board of education responsible
for providing the nursing services to disseminate copies of N.J.S.A.
18A:40-23 et seq. and this subchapter to the nonpublic school which
receives nursing services.

Social Impact

The social impact of the proposed new rules will be positive. It will
benefit nonpublic school students by providing access to basic nursing
services equivalent to those in public schools.

Economic Impact

The proposed new rules will have no significant economic impact on
school districts. N.J.S.A. 18A:40-23 et seq. does not require a district
to make expeditures for the purposes of the Act in excess of the amount
of State aid received. Districts will receive funds annually, based upon
the enrollment of the nonpublic schools within their jurisdiction and the
amount of State aid appropriated. Ten million dollars was appropriated
for FY 1992.

Regulatory Flexibility Statement

The rules impact upon New Jersey school districts and nonpublic
schools receiving nursing services as provided for in N.J.S.A. 18A:40-23
et seq. Some nonpublic schools may be considered small businesses.
However, these rules do not impose any reporting, recordkeeping, capital
or compliance costs, or professional services requirements on nonpublic
schools, for these requirements are the responsibility of the public school
district. Private schools for the handicapped are not affected by these
rules as they are governed by the same standards as public schools which
include the provision of nursing services.

These rules will further impact upon independent educational consult-
ing firms and independent nursing services or agencies, some of which
may be considered small businesses as defined by the Regulatory Flex-
ibility Act, N.J.S.A. 52:14B-16 et seq., and may be eligible to contract
with school districts for the provision of nursing services to nonpublic
schools. Recordkeeping and reporting requirements would be minimal
and would not discourage small businesses from contracting with school
districts. It is anticipated that only a small number of school districts
will contract for the nursing services with such independent agencies.
For the above stated reasons, no differing standards based on business
sizes are offered.

Full text of the proposed new rules follows:
(CITE 24 NJ.R. 2326)
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SUBCHAPTER 8. NURSING SERVICES TO NONPUBLIC
SCHOOLS

6:29-8.1 Purpose

These rules are designed to provide standards for district boards
of education for the provision of required nursing services to non-
public school pupils and for additional medical services which may
be provided to nonpublic school pupils, according to N.JIS.A.
18A:40-23 et seq.

6:29-8.2 Adoption of policies and procedures

(a) District boards of education having nonpublic schools within
their district boundaries shall adopt and implement policies and
procedures for the following:

1. The extension of nursing services provided to public school
pupils to those pupils who are enrolled full-time in the nonpublic
school within the limits of funds appropriated or otherwise made
available for this purpose. Such services shall be provided by a
professional registered nurse licensed in the State of New Jersey
who is an employee of the school district, or the school district may
contract with an approved agency to provide the required nursing
services. The services shall include:

i. Assistance with medical examinations,
screening;

ii. Conducting screening of hearing examinations;

iii. The maintenance of student health records, with notification
of local or county health officials of any student who has not been
properly immunized; and

iv. Conducting scoliosis examinations of pupils between the ages
of 10 and 18; and

2. The extension of emergency care provided to public school
pupils to those pupils who are enrolled full-time in the nonpublic
school who are injured or become ill at school, or during participa-
tion on a school team or squad pursuant to N.J.A.C. 6:29-1.3(a)l.

(b) District boards of education having nonpublic schools within
their district boundaries may adopt and implement policies and
procedures for providing the pupils who are enrolled full-time in
the nonpublic school with additional medical services.

1. Such additional medical services may only be provided when
all services required in (a)1 and 2 above have been provided for
or will be provided to pupils enrolled full-time in the nonpublic
school as documented in the reporting procedures required in
N.J.A.C. 6:29-8.6(a)2.

6:29-8.3 Conference with nonpublic school

(a) Each chief school administrator of a district in which a non-
public school is located shall confer annually with the administrator
of the nonpublic school for the following purposes:

1. To advise the nonpublic school of the limit of funds ap-
propriated or otherwise made available for the provision of nursing
services for the full-time pupils enrolled in the nonpublic schools;
and

2. To discuss the extent of nursing services which shall be provided
and additional medical services which may be provided as set forth
in N.J.S.A. 18A:40-23 et seq. and within the limit of available funds.

6:29-8.4 Administrative guidelines

(a) The nursing services provided to nonpublic school pupils shail
not include instructional services.

(b) District boards of education may provide the necessary equip-
ment, materials and services for immunizing pupils who are earolled
full-time in the nonpublic school from diseases as required by the
State Sanitary Code adopted pursuant to N.J.S.A. 26:1A-7 or for
diseases against which immunization may be recommended by the
State Department of Health.

(c) Equipment and supplies comparable to that in use in the
district can be purchased and transportation costs charged to the
funds allocated for each participating nonpublic school as long as
they are directly related to the provision of the required nursing
services and additional medical services which may be provided. Such
equipment may be loaned without charge to the nonpublic school
for the purpose of providing the services under these provisions.
However, such equipment remains the property of the district board
of education.

including dental
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(d) A pupil who is enrolled in a nonpublic school and whose
parent or guardian objects to the pupil receiving any services
provided under the rules in this subchapter shall not be compelled
to receive the services except for a physical or medical examination
to determine whether the pupil is ill or infected with a communicable
disease.

6:29-8.5 Fiscal responsibilities

(a) The combined total of funds expended by a district board of
education and/or service provider for administrative costs shall be
limited to six percent of the funds allocated for each participating
nonpublic school.

(b) Each participating nonpublic school shall receive nursing
services to the limit of funds available based upon its enrollment
on the last school day prior to October 16 of the preceding school
year.

6:29-8.6 Reporting procedures

(a) Each board of education or educational services commission
providing nursing services to nonpublic schools shall submit the
following information to the county superintendent of schools on
or before September 1 and a copy shall be forwarded to the adminis-
trator(s) of the nonpublic school(s) within their district boundaries:

1. A written statement verifying that the required conference was
held with the nonpublic school(s);

2. A copy of the contract document or minutes of the board of
education meeting submitted for approval, which describe the
methods by which the nursing services to the nonpublic school pupils
will be provided for the ensuing school year;

3. A description of the kind and number of services which were
provided during the previous school year; and

4. A financial statement on a form provided by the Department
of Education detailing the expenditure of the allocated funds for
the previous school year.
6:29-8.7 Authorizing statutes and regulations

Each nonpublic school which receives nursing services shall be
provided with a copy of NJ.S.A. 18A:40-23 et seq. and this
subchapter, by the board of education which is responsible for such
services.

HUMAN SERVICES
(a)

DIVISION OF ECONOMIC ASSISTANCE

Public Assistance Manual

Timeframe for Providing Information concerning
Rights and Available Services to the AFDC Client;
Clarification concerning Attorney Representation
in Child Support Matters

Proposed Amendments: N.J.A.C. 10:81-11.4 and 11.9

Authorized By: Alan J. Gibbs, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 44:10-3, Federal Regulation under 45 CFR
303.2(a)(2) and Ethics Opinion 580 authored by the Advisory
Committee on Professional Ethics.

Proposal Number: PRN 1992-199.

Submit comments by August 5, 1992 to:
Marion E. Reitz, Director
Division of Economic Assistance
CN 716
Trenton, NJ 08625

The agency proposal follows:

Summary
The proposed amendment at NJ.A.C. 10:81-11.4(d)1 specifies the
maximum timeframe for county welfare agencies to provide Aid to
Families with Dependent Children (AFDC) clients with information
concerning available Title IV-D services and their rights and
responsibilities.
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The proposed amendment at N.JA.C. 10:81-11.9(d) specifies that
attorney representation in court is necessary in paternity establishment
and child support enforcement matters by the attorney responsible for
representing the CWA. The proposed amendment also provides that the
attorneys responsible for representing the interest of the CWAs may
cooperate with one another, if mutually agreed upon by the parties
involved, by representing out of county IV-D/AFDC cases heard in their
home county.

Social Impact

The proposed amendment at N.J.A.C. 10:81-11.4(d)1 will have a
positive social impact as it will ensure that clients receive information
concerning their rights and responsibilities and Title IV-D services avail-
able to them in a timely fashion.

The proposed amendment at N.J.A.C. 10:81-11.9(d) will have a
positive social impact as the interest of the county welfare agency will
be protected through the use of legal representation.

Economic Impact

The proposed amendment at N.J.A.C. 10:81-11.4(d)1 is expected to
have a positive economic impact inasmuch as an informed client, who
has a better understanding of the IV-D process, is more likely to assist
the county welfare agency in obtaining a support order by providing
accurate information.

The proposed amendment at N.J.A.C. 10:81-11.9(d) is expected to
have a positive economic impact. Through the provision of attorney
representation and attorney expertise in this field, the financial interest
of the county welfare agency is protected and ensures that the court
awards the maximum dollar amount under New Jersey Court Rule 5:6A,
The Child Support Guidelines, the guidelines for the payment of child
support. In cases where an arrearage is owed, attorney representation
could facilitate a lump sum payment on outstanding arrearages.

Some counties have taken the position that adding an attorney to the
child support section of their county budget may negatively impact on
their county cost/benefit ratio. However, having an attorney represent
the county welfare agency can increase collections, and attorney cost is
an administrative expenditure which is reimbursed at the 66 percent.

Regulatory Flexibility Statement

The proposed amendments have been reviewed with regard to the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed
amendments impose no reporting, recordkeeping or other compliance
requirements on small businesses, therefore a regulatory flexibility
analysis is not required. The rules govern a public assistance program
designed to certify eligibility for the Aid to Families With Dependent
Children Program by a governmental agency rather than a private busi-
ness establishment.

Full text of the proposal follows (additions indicated in boldface
thus):

10:81-11.4 Assignment of support rights

(a)-(c) (No change.)

(d) IM worker’s responsibility: The IM worker shall advise the
AFDC client that upon signing an application (PA-1J) for AFDC
or AFDC/Medicaid Only, he or she assigns to the county welfare
agency any rights to past due support and future support and
subsequent to its completion, he or she shall be responsible for
informing the county welfare agency of any payments which may
be received either directly or through the probation department from
an absent parent. Additionally, the AFDC client shall be informed
of his or her cooperation responsibilities (see N.J.A.C. 10:81-11.5).

1. Referral to CWA/IV-D Unit: The IM worker, at the time of
application for AFDC-C or Medicaid Only, shall complete the ap-
propriate parts of the IV-D referral document and route this form
to the CWA/IV-D Unit within two working days of issuance of an
assistance check, or determination of eligibility, but no later than
45 days of initial application. Information describing available IV-
D services and the individual’s rights and responsibilities must be
provided to all applicants within five working days of the IV-D
referral.

i-v. (No change.)
10:81-11.9 Responsibilities of the CWA/CSP Unit

(a)-(c) (No change.)

(d) Legal action taken by the CSP Unit: If the CSP Unit collects
information sufficient to locate the absent parent, legal proceedings
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shall be initiated for the purpose of establishing paternity and/or
obtaining support and medical insurance within 90 working days of
location. All court proceedings concerning paternity establishment
and child support enforcement matters require county welfare agen-
¢y representation by an attorney, holding a plenary license to prac-
tice law in this State, who is in good standing and maintains a bona
fide office for the practice of law in this State. With regard to IV-
D/AFDC cases heard out of the county in which assistance is
provided, if mutually agreed upon by the parties involved, CWA
attorneys may cooperate with one another by representing out of
county IV-D/AFDC cases heard in their home county.

1.-10. (No change.)

(e)-() (No change.)

C))
DIVISION OF ECONOMIC ASSISTANCE

Public Assistance Manual

Child Support and Paternity Services

HLA Test Results and a Refusal to Cooperate
Determination; Late Payment Fees; Application for
Child Support Services; Timeframes Concerning
Paternity Establishment and Out-of-State Cases;
Approval of Genetic Testing Laboratories;
Medicaid Penalty for Non-cooperation in Child
Support Matters; Review of Child Support Orders

Proposed Amendments: N.J.A.C. 10:81-11.5, 11.7,
11.9 and 11.20
Proposed New Rule: N.J.A.C. 10:81-11.21

Authorized By: Alan J. Gibbs, Commissioner, Department of
Human Services.

Authority: N.J.S.A. 44:10-3; Family Support Act of 1988 (Public
Law 100-485), Section 103(c)(B); 45 C.F.R. 302.75,
303.5(a)(1), 303.5(c), 303.7(b)(2).

Proposal Number: PRN 1992-205.

Submit comments by August 5, 1992, to:
Marion E. Reitz, Director
Division of Economic Assistance
CN 716
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment at NJ.A.C. 10:81-11.5(h)2 provides clari-
fication concerning the Medicaid penalty for a Medicaid Only recipient’s
non-cooperation in child support matters. The regulation provides that
the Medicaid Only client who refuses to cooperate in establishing
paternity and providing information to assist in the establishment of an
order of medical support, without good cause, will become ineligible for
Medicaid. The proposed amendment at N.J.A.C. 10:81-11.5(h)2iii iden-
tifies a Human Leukocyte Antigen (HLA) test as a factor in the de-
termination of refusal to cooperate and provides that a finding of non-
cooperation cannot be based on the test alone.

The proposed amendment at NJ.A.C. 10:81-11.7(a) provides for a
technical correction concerning reference to the Office of Child Support
and Paternity Programs.

The proposed amendment at N.J.A.C. 10:81-11.7(a)11 clarifies that it
is New Jersey’s policy that a late payment fee is not to be imposed on
obligors for past due child support.

The proposed amendments at N.J.A.C. 10:81-11.9(d) and (d)2 provide
the maximum timeframe, allowed by Federal law, for initiating action
to establish paternity. N.J.A.C. 10:81-11.9(d) currently provides that legal
proceedings must begin within 90 working days of locating the absent
parent, while at N.J.A.C. 10:81-11.9(d)2, the county IV-D unit is to file
a complaint within 20 working days of locating the absent parent. The
proposed amendment will modify both of these sections to a “90 calendar
day” timeframe. This will align State rules with Federal regulations.

The proposed amendment at N.J.A.C. 10:81-11.9(d)2i summarizes the
procedures necessary to obtain State approval to use a specific Genetic
Testing Laboratory. Federal regulations mandate that the State IV-D

(CITE 24 N.J.R. 2328)
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Agency identify and use, through the competitive procurement process,
a list of laboratories which perform legally and medically acceptable
genetic tests at a reasonable cost. New Jersey has undergone this process
and consequently developed a list of approved laboratories to which State
contracts have been awarded. This list has been made available to the
county IV-D Agencies. In order for the county IV-D Agency to obtain
Federal reimbursement at 90 percent, the county IV-D Agency must
choose one of the laboratories on the list. The county IV-D Agency must
then request State approval to use the State’s contract with that
laboratory or request approval to independently negotiate a contract with
that laboratory at a lower price than the State contract. Once State
approval is granted, the county IV-D Agency will make all arrangements
for the drawing of blood and will be billed directly.

The proposed amendment at N.J.A.C. 10:81-11.9(d)S provides the
maximum timeframe allowed by Federal law for contacting the respond-
ing state when it has been determined that an absent parent is out-of-
State. The current rule provides for a timeframe of “20 days.” The
proposed amendment provides for “20 calendar days,” thereby, providing
clarification and aligning the State rule with the Federal regulation.

The proposed amendments at NJ.A.C. 10:81-11.9(1)1 and 11.20
provide for the correct form to be used to apply for child support services
and state that the CWA is to mail such form in no more than five working
days of a request for such services from the CWA.

The proposed new rule at N.J.AC. 10:81-11.21 outlines procedures
for the review and modification of AFDC cases. The Family Support
Act (P.L. 100-485) mandates that states must have a plan for reviewing
all child support orders to determine if a modification is necessary. Under
this plan, all AFDC IV-D cases will be reviewed once every three years
or at the request of either parent subject to the order for possible
modification. The procedure for review and modification of the case will
involve: review of an Automated Child Support Enforcement System
(ACSES) report to identify those cases eligible for review; obtaining
information on an obligor’s address, income, employment and health
insurance coverage; review the information for possible modification and
complete the CWA Statistical Report to reflect the number of cases
reviewed and the number of cases modified, until such time as the
ACSES can provide this information; and maintaining documentation.

Social Impact

The proposed amendment at N.J.A.C. 10:81-11.5(h)2, concerning the
Medicaid penalty, should have limited social impact as this amendment
reflects current policy and is only for clarification purposes. If any, a
positive impact is anticipated as the practice of this policy should result
in assisting the county IV-D Agency to obtain information it may not
have otherwise been able to elicit.

The proposed amendment at N.JA.C. 10:81-11.5(h)2iii concerning
HLA testing as a factor in a refusal to cooperate determination is
expected to have minimal social impact. The proposed amendment
provides clarification but does not change existing policy.

The proposed amendment at N.J.A.C. 10:81-11.7(a) concerning
reference to the Office of Child Support and Paternity Programs will
not have a social impact.

The proposed amendment at N.J.A.C. 10:81-11.7(a)11 specifying that
no late payment fee is to be imposed on delinquent obligors is expected
to have no social impact as this is a clarification of policy.

The proposed amendments at N.J.A.C. 10:81-11.9(d) and (d)2 concern-
ing timeframes for paternity establishment will allow the county IV-D
Agency enough time for processing and still guarantee that the case is
handled in an expeditious manner.

The proposed amendment at N.J.A.C. 10:81-11.9(d)2i concerning State
approval of Genetic Testing Laboratories will have a positive social
impact by providing that the county IV-D Agencies are uniformly using
laboratories that perform legally and medically acceptable Genetic Tests
at reasonable rates.

The proposed amendment at N.J.A.C. 10:81-11.9(d)5 concerning the
timeframe for contacting the responding state when the absent parent
is out-of-State provides clarification and should not have any substantial
social impact.

The proposed amendments at N.J.A.C. 10:81-11.9(1)1 and 11.20(a)
concerning a new application form for child support services should have
a positive impact. The new application form explains in detail how to
complete the form and how the child support program works.

The proposed new rule at N.J.A.C. 10:81-11.21, which requires review
of child support orders, reflects continued concern for children by provid-
ing that a minimum standard of living for the child will continue to
increase proportionately to that of the non-custodial parent. The use
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of the child support guidelines in the review will ensure equitable
treatment of the obligor.

Economic Impact

The proposed amendment at N.J.A.C. 10:81-11.5(h)2 concerning the
Medicaid penalty is expected to have minimal economic impact as this
is only a clarification of existing policy. If any economic impact is
experienced, it is anticipated to be positive. The practice of this policy
will act as a catalyst in eliciting information in some cases. In such cases,
this information could lead to the establishment of paternity and/or an
order to include medical support thereby reducing the family's need for
Medicaid.

The proposed amendment at N.J.A.C. 10:81-11.5(h)2iii concerning the
relationship between HLA testing and a finding of non-cooperation is
expected to have minimal economic impact. This amendment gives
county staff a more precise standard to refer to in arriving at a decision.

The proposed amendment at N.J.A.C. 10:81-11.7(a) concerning
reference to the Office of Child Support and Paternity Programs will
not have an economic impact.

The proposed amendment at N.J.A.C. 10:81-11,7(a}11 concerning a
late payment fee will have no economic impact as this is just a clari-
fication of current policy.

The proposed amendments at N.J.A.C. 10:81-11.9(d) and (d)2 concern-
ing timeframes for paternity establishment and/or obtaining support and
medical insurance should have a positive impact as these amendments
will ensure that cases are handled in an expeditious manner and will
conform with established Federal regulations.

The proposed amendment at N.J.A.C. 10:81-11.9(d)2i concerning State
approval for using a Genetic Testing Laboratory will have a positive
econcomic impact on the county IV-D Agency. The counties will be
afforded the price quoted in the State contract or any lower price that
can be negotiated independently. The counties will then be Federally
reimbursed at the rate of 90 percent for any blood testing fees paid.

The proposed amendment at N.J.A.C. 10:81-11.9(d)5 concerning the
timeframe for contacting the responding state when an absent parent
is out-of-State will have minimal impact as this amendment basically
provides clarification.

The proposed amendment at N.J.A.C. 10:81-11.9(1)1 concerning a new
application form for child support services should have a positive impact.
A superiorly structured form should elicit better information which could
provide an advantage when attempting to establish paternity or a support
order.

The proposed new rule at N.J.A.C. 10:81-11.21 concerning the review
of child support orders is expected to have a positive economic impact
by preventing a decline in value of the support order, as is often the
case due to time and inflation. In a pilot study, completed by the Office
of Child Support and Paternity Programs in December 1987, a review
of 2,331 cases was done. As a result of this review, orders were modified
totaling an additional $7,483,38S, with an average order increasing from
$26.85 per week to $61.74 per week, which is approximately a 130 percent
increase. In some cases the increase of support orders will allow families
to go off welfare.

Regulatory Flexibility Statement

The proposed amendments and new rule have been reviewed with
regard to the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed amendments and new rule impose no reporting, recordkeeping
or other compliance requirements on small businesses; therefore a
regulatory flexibility analysis is not required. The rules govern a public
assistance program designed to certify eligibility for the Aid to Families
With Dependent Children Program by a governmental agency rather
than a private business establishment.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

10:81-11.5 Cooperation in establishing paternity and obtaining
support

(a)-(g) (No change.)

(h) Refusal to cooperate: If the CWA determines that no good
cause exists for the client’s refusal to cooperate, the client shall be
notified of the determination and given an opportunity to cooperate,
withdraw the application for assistance, or have the case closed. The
client shall also be advised of his or her rights to a fair hearing
to appeal this adverse decision in accordance with N.J.A.C.
10:81-7.1(c).

1. (No change.)

NEW JERSEY REGISTER, MONDAY, JULY 6, 1992

Interested Persons see Inside Front Cover

HUMAN SERVICES

2. If the CWA/CSP Unit determines that the client has refused
to cooperate and has not claimed good cause for that refusal, his
or her needs will be deleted from the assistance grant[.] and he or
she will become ineligible for Medicaid benefits. The Medicaid Only
client who refuses to cooperate in establishing paternity and provid-
ing information to assist in the establishment of an order for
medical support without good cause will become ineligible for
Medicaid. The CWA/CSP Unit will refer those Medicaid Only cases
where non-cooperation is determined to the unit which handles
Medicaid eligibility on the county level.

i-ii. (No change.)

iii. While an HLA test result may be a factor in determining
whether the recipient has cooperated, a finding of non-cooperation
cannot be based on the test alone. Tests must be considered along
with any other evidence available, including the mother’s testimony,
since it is possible that the mother truly believes a certain man
to be the father of the child, despite test results. The CWA/CSP
Unit shall inquire into the basis of the mother’s belief, including
whether or not the mother had sexual relations with any other man
or men around the probable time of conception. If it appears that,
despite the test results, the mother has truthfully given all informa-
tion she has or can reasonably obtain about the paternity of her
child, she must be deemed to have cooperated. At that time an
affidavit will be taken from the client stating that she has given
all the information she has about the paternity of her child.

3. (No change.)

(i)-(k) (No change.)

10:81-11.7 Responsibilities of the State agency

(a) The State Office of Child Support and Paternity Programs,
located in the Division of Economic Assistance, shall be the single
organizational unit responsible for the supervision of the adminis-
tration of the Child Support and Paternity Program. This unit shall
be referred to as the Office of [CSP] Child Support and Paternity
Programs (OCSPP). Responsibilities of the [Office of CSP Programs]
OCSPP include, but are not limited to, the following:

1.-10. (No change.)

11. Setting the policy that a late payment fee will not be imposed
on obligers who owe child support.

10:81-11.9 Responsibilities of the CWA/CSP Unit

(a)-(c) (No change.)

(d) Legal action taken by the CSP Unit: If the CSP Unit collects
information sufficient to locate the absent parent, legal proceedings
shall be initiated for the purpose of establishing paternity and/or
obtaining support and medical insurance within 90 [working] calen-
dar days of location. »

1. (No change.)

2. Filiation proceedings: With regard to AFDC and AFDC/
Medicaid Only cases in which paternity has not been acknowledged,
the CWA/CSP Unit shall file a complaint to establish paternity in
a court of competent jurisdiction within [20 working] 90 calendar
days of locating the alleged father.

i. Genetic test scheduling: If paternity is denied and the court
orders genetic tests, the CWA/CSP Unit shall schedule the test at
a legally and medically acceptable State approved facility within one
year of successful service or the child reaching six months of age.

(1) The Office of Child Support and Paternity Programs shall
develop a list of approved genetic testing laboratories through the
competitive procurement process. The State shall award a contract
to each laboratory on the list. In order for a county to receive
Federal reimbursement for genetic testing fees it must contact and
interview the laboratories on the list, choosing the lowest cost vendor
that can provide accessible, timely service and fulfill the unique
needs of that agency. Once a laboratory is chosen the county must
request State approval to use the State contract with that laboratory
or to independently negotiate a contract with that laboratory at a
lower cost than the State contract. If the lowest cost vendor on the
list was not the county’s choice, reasons for not using that vendor
must be given. The same would apply to the next lowest cost vendor
and so on until the chosen vendor is reached. Once State approval
is granted the county agency will be responsible for carrying out
the terms of the contract.
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ii.-vi. (No change.)

3.-4. (No change.)

5. Treatment of cases in which the absent parent resides out-of-
State: In cases where the absent parent resides out-of-State, proceed-
ings to establish paternity and/or secure child support and medical
insurance shall be in accordance with the Uniform Reciprocal En-
forcement of Support Act (1968) (URESA). Within 20 calendar days
of determining the absent parent is out-of-State, the CWA/CSP
Unit, with the client’s cooperation, will file a Uniform Support
Petition and General Testimony for URESA with the responding
state’s central registry.

i. (No change.)

6.-10. (No change.)

(e)-(k) (No change.)

(1) Title IV-D services available to non-public assistance persons:
Appropriate child support services are to be made available to non-
public assistance persons upon application filed by such individual
with the IV-D Agency. These services shall include locating obligors,
establishing paternity and securing support and medical insurance.

1. [Form CSP 111, Application for Non-Public Assistance Child
Support and Paternity Services:] State of New Jersey Title IV-D
Program Application for Child Support Services: Non-public as-
sistance individuals requesting services from the CWA shall apply
for such services by signing [Form CSP-111] the State of New Jersey
Title IV-D Program Application for Child Support Services. This
form shall be executed in duplicate. (See N.J.A.C. 10:81-11.2(c)
regarding application fee.) The CWA will provide an application(s]
for services on the day [an individual requests] a request is made
in person. The CWA will provide an application for services in no
more than five working days of receipt of a written or telephone
request. Information describing services, rights and responsibilities,
fees, cost recovery and distribution policies must accompany all
applications for services. An application must be accepted on the
day it is received.

i-ii. (No change.)

2.-5. (No change.)

10:81-11.20 Rules concerning application fee for non-AFDC
applicants

(a) Non-AFDC individuals, who do not have an active support
order and who do not know the location of the obligor, shall file
an application with the CWA/CSP unit. (Individuals with an active
support order or those without an active support order who know
the whereabouts of the obligor shall file the application for 1V-D
services at the appropriate county probation department.) See
N.J.A.C. 10:81-[11.9(j)1] 11.9(D1 regarding [Form CSP-111, Appli-
cation for Non-Public Assistance Child Support and Paternity
Services] the State of New Jersey Title IV-D Program Application
for Child Support Services.

(b)-(c) (No change.)

10:81-11.21 Reviewing cases for possible modification

(a) The CWA/CSP Unit shall review all public assistance cases
with a court order at least once every three years or at the request
of either parent subject to the order for possible modification. If
a request for review is made before the three year timeframe, and
the request is determined to be frivolous by the CWA/CSP Unit,
the request may be denied.

1. Examples of a frivolous request are as follows:

i. An obligor’s income has not increased or decreased by a
minimum of $15.00.

ii. An obligor is temporarily out of work or temporarily injured
and unable to work,

2. The procedure for the review of cases shall be as follows:

i. An ACSES report has been developed to identify AFDC cases
for review for possible modification. The report will list the cases
by date of order beginning with the oldest cases.

ii. The CWA/CSP should review cases on the report to identify
those cases that should be modified to bring the case into com-
pliance with the Child Support Guidelines at New Jersey Court Rule
5:6A.

(1) A case can be eliminated from the review if it is found that:

(CITE 24 NJ.R. 2330)
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(A) There is a good cause determination that the review of the
case is not in the best interest of the child(ren); or

(B) The current order is less than three years old or the case
has been reviewed in the last three years umless a review was
requested by either parent subject to the order and it has not been
determined to be a frivolous request by the CWA/CSP Unit. Exam-
ples of frivolous request are outlined in (a)l above; or

(C) The obligor is incarcerated or institutionalized.

(b) Documentation shall be maintained indicating that a reviewer
was completed. If the case was eliminated from the modification
cycle the reason should be documented.

(c) The CWA/CSP Unit shall process cases for review in the
following manner:

1. Information on obligors current income and employment
should be obtained via online access to the Department of Labor’s
Wage Reporting File through the Honeywell terminals. Information
obtained will be verified through a letter generated to the employer.
Medical insurance information shall also be verified.

2. Verification of the obligor’s address shall also be obtained.

3. In cases where there has been no change in the income,
however, medical support is not currently ordered, a motion shall
be filed by the CWA/CSP Unit to have the order modified to include
medical support when health insurance is available to the obligor
at a reasonable cost. If health insurance is not available to the
obligor at a reasonable cost at the time of the modification, this
order for support will go into effect when health insurance at a
reasonable cost is actually available.

i. Health insurance is considered reasonable in cost if it is
employment related or other group health insurance, regardless of
service delivery mechanism.

(d) Recommendations for modification shall be based on the New
Jersey Child Support Guidelines at New Jersey Court Rule 5:6A.

1. If the recommended amount is a $15.00 or more increase over
the current order, a motion shall be filed to have the order modified.

2. If the recommended amount is a $15.00 or more decrease, the
obligor should be directed to file appropriate application with the
court.

(e) The CWA Statistical Report must be completed each month
to reflect the number of cases reviewed and the number of cases
modified until such time as the Automated Child Support Enforce-
ment System is able to provide the information.

(f) The Family Support Act of 1988 (Public Law 100-485), Section
103(c), mandates that between October 13, 1990 and October 13,
1993, the CWA/CSP unit must target for review and modification,
if appropriate, the existing IV-D cases in which support is assigned
to the State and which have not been reviewed or modified within
36 months. These cases must be addressed by reviewing one-third
of the caseload per year over a three-year period.

CORRECTIONS

(a)
THE COMMISSIONER
Inmate Orientation and Handbook

Proposed Readoption with Amendments: N.J.A.C.
10A:8

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:1B-6 and 30:1B-10.
Proposal Number: PRN 1992-281.
Submit comments by August 5, 1992 to:
Elaine W. Ballai, Esq.
Regulatory Officer, Division of Policy and Planning
Department of Corrections
CN 863
Trenton, New Jersey 08625

The agency proposal follows:
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Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 10A:8, Inmate
Orientation and Handbook, expires on November 16, 1992. The Depart-
ment of Corrections has reviewed these rules and, with the exception
of amendments in subchapters 2 and 3, has determined them to be
necessary, reasonable and proper for the purpose for which they were
originally promulgated and is, therefore, proposing them for readoption
at this time.

Subchapter 1 provides the purpose and the scope of the chapter and
the definition of words and terms used.

Subchapter 2 provides the guidelines for conducting orientation
sessions for newly admitted inmates, on the rules, inmate rights and
privileges, work opportunities, time and sentences, and services and
programs of a correctional facility. The proposed amendments add minor
changes in language for the purpose of clarification. At N.J.A.C.
10A:8-2.3, a new subsection (d) has been added which states that orienta-
tion may be presented in a foreign language at the discretion of the
Superintendent. This change reflects ongoing practice.

Subchapter 3 provides the guidelines for developing, reviewing, revis-
ing, printing and issuing the Inmate Handbook. The proposed amend-
ments add minor changes in language for the purpose of clarification.
In order to incorporate a new regulation about printing the Inmate
Handbook in a foreign language, N.J.A.C. 10A:8-3.3(b) has been re-
codified as (c). N.J.A.C. 10A:8-3.5(b)10 has been deleted since this
information is contained in the Parole Book, distributed to all inmates
by the New Jersey State Parole Board. The requirement to include
procedures for name changes in the Inmate Handbook has been added
at N.J.A.C. 10A:8-3.5(b)10. A new section N.J.A.C. 10A:8-3.6 has been
added which requires that Inmate Handbooks be available in Spanish.
This change reflects ongoing practice.

Social Impact
The rules within this chapter have been in effect for some time. The
readoption with amendments of these rules will continue to provide the
guidelines for informing new inmates to a correctional facility about
rules, procedures, services and programs, thus helping to relieve the
inmate’s tensions experienced by being newly incarcerated and helping
to maintain the orderly operation of the correctional facility.

Economic Impact
The proposed readoption and the amendments of N.J.A.C. 10A:8 will
not have an economic impact because additional financial resources are
not required to implement or maintain these rules. The financial re-
sources to provide the orientation programs and Inmate Handbooks are
obtained by the Department of Corrections through the established State
budgetary process.

Regulatory Flexibility Statement

A regulatory flexibility analysis is not required because the rules
proposed for readoption with amendments do not impose reporting,
recordkeeping or other compliance requirements on small businesses,
as defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. The rules proposed for readoption with amendments impact on
inmates and the New Jersey Department of Corrections and have no
effect on small businesses.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 10A:8.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]).

10A:8-2.3 Scheduling orientation

(a)-(c) (No change.)

(d) Orientation may be presented in a foreign language at the
discretion of the Superintendent.

10A:8-2.4 Content of orientation sessions

(a) (No change.)

(b) Topics of orientation sessions shall include, but shall not be
limited to:

1.-2. (No change.)

3. [Institutional] Correctional facility services:

i.-viii. (No change.)

4.-12. (No change.)

10A:8-3.3 Inmate Handbook revision
(a) (No change.)
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(b) When a correctional facility has a large number of inmates
in the population who speak a foreign language, the Inmate
Handbook revision shall also be printed in the foreign language.

{(®)1(c) (No change in text.)

10A:8-3.5 Inmate Handbook content

(a) The Inmate Handbook shall contain an introduction which
explains, in plain language, the philosophy of the correctional facility.

(b) The Inmate Handbook shall also include, but shall not be
limited to, an explanation and/or description of:

1.-4. (No change.)

5. [Institutional] Correctional facility services:

i.-viii. (No change.)

6.-9. (No change.)

[10. Time and sentences:

i. Commutation and work time credits (earning, loss and restora-
tion);

ii. Jail and street time calculation;

iti. Minimum and maximum sentences;

iv. Concurrent and consecutive sentences;

v. Indeterminate sentences;

vi. Aggregation of sentences;

vii. Multiple offender sentences;

viii. Life sentences;

ix. Mandatory minimum sentences;

x. Payments of fines; and

xi. Detainers.]

10. Procedures for name change;

11.-13. (No change.)

10A:8-3.6 Spanish Inmate Handbook
The Inmate Handbook shall be available in Spanish.

INSURANCE
(a)

DIVISION OF PROPERTY/LIABILITY

Private Passenger Automobile Insurance
Underwriting Rules

Proposed Amendment: N.J.A.C. 11:3-35.5

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.JS.A. 17:1-8.1; 17:1C-6¢; 17:22-6.14(a); 17:29A-46;
17:33B-32.

Proposal Number: PRN 1992-268.

Submit comments by August 5, 1992 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
20 West State Street
CN-325
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Department of Insurance (Department) proposes to amend
N.J.A.C. 11:3-35.5 to provide that the automobile insurance eligibility
points (eligibility points) of a principal driver may only be used to rate
one automobile.

A few insurers have interpreted the provisions of the present rule so
as to permit the eligibility points of a principal driver to result in
increased rate charges on each of several automobiles operated by the
driver. The result is that the principal driver is charged for eligibility
points on more than one automobile where there are more vehicles than
drivers in the household. For example, where there is one driver and
two automobiles and the driver has an at-fault accident, each vehicle
is charged separately a rate based upon five eligibility points. This
interpretation is not consistent with the rule’s intent.

The present rule was adopted in response to comments (see 23 N.J.R.
577, 578) which sought to permit eligibility points of household members
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to be used in connection with rating policies at the non-standard rate
level without regard to the individual household member’s claimed use
of the vehicle. The commenters stated that such a system would prevent
potential problems of fraud and subsidies. When adopted, the intent of
the rule was to provide that all eligibility points of a household should
be used in rating the automobiles insured by members of that household.
The rule was not intended to allow a principal driver to be charged more
than once for eligibility points.

The proposed amendment to NJ.A.C. 11:3-35.5(d), if adopted, will
clarify the rule’s original intent by providing that eligibility points of a
principal driver shall be used to rate only one automobile when there
are more automobiles insured under a policy than there are drivers in
the household.

Social Impact

The proposed amendment sets forth the standard to determine rates
based upon eligibility points for an insured principal driver who insures
two or more automobiles. The amendment will eliminate confusion, and
prevent the inconsistent implementation, by personal private passenger
automobile insurers, of underwriting rules for standard/non-standard
rating plans. When adopted, the revised underwriting rules for standard/
non-standard rating plans will carry out the rule’s intent: eligibility points
of a principal driver shall be used to rate only one automobile when
there are more automobiles insured under a policy than there are drivers
in the household, and that additional automobiles shall be rated based
upon zero eligibility points.

Economic Impact

This proposed amendment will affect only a few of the personal private
passenger automobile insurers that file underwriting rules applicable to
each rate level of a standard/non-standard rating plan to comply with
N.J.A.C. 11:3-35.5. The economic impact will result from the costs
associated with developing, implementing and filing new underwriting
rules applicable to each rate level of standard/non-standard rating plans
by those insurers with current underwriting rules that are inconsistent
with the amended rule. This is, however, a minimal cost which is
necessary in order that the rules are applied uniformly to determine rates
based upon ¢ligibility points for principal drivers who insure two or more
automobiles.

Regulatory Flexibility Statement

No regulatory flexibility analysis is necessary according to the
provisions of N.J.S.A. 52:14B-16 et seq. A regulatory flexibility analysis
is required for rules which impact resident small businesses independent-
ly owned and operated, which are not dominant in their field, and which
employ fewer than 100 full-time employees. None of the identified
insurers which have filed underwriting rules for standard/non-standard
rating plans inconsistent with the original intent of this rule are “small
businesses” as defined under the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. Therefore, only a very small number of identified
insurers will be affected, none of which is a small business.

Full text of the proposal follows (additions indicated in boldface
thus; and deletions indicated in brackets [thus]):

11:3-35.5 Underwriting rules for standard/non-standard rating
plans

(a)-(c) (No change.)

(d) Underwriting rules for standard/non-standard rating plans
shall provide that an automobile insured at the non-standard rate
level shall be rated based upon the eligibility points of the principal
driver][; eligibility points of other household members may addition-
ally be used to rate the automobile only if not used to rate any
other automobile in the household].

1. Eligibility points of other household members may additionally
be used to rate the automobile only if not used to rate any other
automobile in the household.

2. When there are more automobiles insured under a policy than
there are drivers in the household, the eligibility points of each
principal driver shall be used to rate only one automobile; additional
automobiles shall be rated based upon zero eligibility points.

(CITE 24 NJ.R. 2332)
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(a)
DIVISION OF ACTUARIAL SERVICES/PROPERTY
AND CASUALTY

Standard/Non-Standard Rating Plans
Proposed Amendments: N.J.A.C. 11:3-19.3 and 34.3

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:33B-13 and 14; 17:29A-45; 17:29A-35;
17:1-8.1; and 17:1C-6(e).

Proposal Number: PRN 1992-290.

Submit comments by August 5, 1992 to:
Verice M. Mason, Assistant Commissioner
Division of Legislative and Regulatory Affairs
Department of Insurance
20 West State Street
CN 325
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Section 26 of the Fair Automobile Insurance Reform Act of 1990,
P.L. 1990, c.8 (N.JS.A. 17:33B-14) (“FAIR Act”) directs the Com-
missioner of Insurance (“Commissioner”) to promulgate a schedule of
automobile insurance eligibility points. The FAIR Act provides that the
schedule of automobile insurance eligibility points shall assess a point
valuation to driving experience related violations and shall include
assessments for violations of lawful speed limits within such increments
as determined by the Commissioner, other moving violations, and at-
fault accidents. The FAIR Act further provides that an “at-fault acci-
dent” means an at-fault accident which results in payment by the insurer
of at least a $500.00 claim (N.J.S.A. 17:33B-14).

Prior to the FAIR Act, most insurers maintained “merit rating”
surcharge plans pursuant to N.J.S.A. 17:29A-35(a) by which drivers were
charged for at-fault accidents. For the purpose of implementing the merit
rating plans, this statute required an insurer claim payment of at least
$300.00. Despite making other changes to N.J.S.A. 17:29A-35, the FAIR
Act maintains the claim threshold for an at-fault accident at $300.00 for
merit rating accident surcharges.

The Department of Insurance (“Department”) has provided in
N.JA.C. 11:3-193(b) that merit rating surcharge plans are to be
subsumed under an insurer’s standard/non-standard rating plan in order
to avoid duplicate charges for the same incident. This interpretation of
the FAIR Act could serve to increase the claim threshold from $300.00
to $500.00 for the purposes of determining when the insured may be
charged additional premium for an at-fault accident.

Both the merit rating surcharge statute and the standard/non-standard
rating plans rule provide that the extra premium for an at-fault accident
may be charged for up to three years. The three-year time limit and
the different claim threshold has led to some confusion about whether
extra premium charges should apply if an insured had an accident prior
to the effective date of the FAIR Act.

Different insurers have addressed the problem differently in their
standard/non-standard rating plans, depending upon the insurer’s
previously approved merit rating surcharge plan, the date of the accident,
the effective date of the FAIR Act (March 12, 1990), the effective date
of an insurer’s standard/non-standard rating plan and the date of the
renewal of the automobile insurance policy.

In order to make certain that charges for at-fault accidents are handled
consistently from one insurer to another, the Department proposes to
amend its rules establishing auto insurance eligibility points and standard/
non-standard rating plans. The Department proposes to amend the
definition of “at-fault accidents” in N.J.A.C. 11:3-34.3 to incorporate the
$300.00 claim threshold from N.J.S.A. 17:29A-35 for accidents prior to
the effective date of the FAIR Act. The Department also proposes to
amend N.J.A.C. 11:3-19.3(b) to reference the definition of “at-fault
accident” in N.J.A.C. 11:3-34.3 and provide that a standard/non-standard
rating plan shall reflect the different claim threshold prior to and after
the enactment of the FAIR Act.

Social Impact
These proposed amendments set forth the standards for incorporating
merit rating surcharge plans into standard/non-standard rating plans
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regarding at-fault accidents by personal private passenger automobile
insurers in accordance with the provisions of N.J.S.A. 17:33B-13 and 14
and N.J.S.A. 17:29A-35(a). The proposed amendments will eliminate the
confusion and inconsistent implementation by personal private passenger
automobile insurers regarding the two claim threshold amounts. When
adopted, the revised requirements for standard/non-standard rating plans
will carry out the stated intent of the FAIR Act that automobile in-
surance rates and premiums be based primarily upon a insured’s driving
record.

Economic Impact

These proposed amendments will affect personal private passenger
automobile insurers that file rating systems to comply with N.J.A.C.
11:3-19. The economic impact will result from the costs associated with
developing and implementing changes to their standard/non-standard
rating plans by those insurers with current standard/non-standard rating
plans that are inconsistent with the proposed rules. This is, however,
a necessary and minimal cost in order that certain rules are applied
uniformly in determining the proper claim payment threshold for at-fault
accidents under standard/non-standard rating plans.

Regulatory Flexibility Analysis

These amendments may apply to some personal private passenger
automobile insurers which are “small businesses” as defined under the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The costs discussed
in the Economic Impact above will be incurred by such “small business”
insurers whose current standard/non-standard rating plans are inconsis-
tent with the amended rule. No different standard is provided for small
businesses because of the minimal change involved and because to do
so would be inconsistent with these proposed amendments’ purpose of
providing a single standard.

Full text of the proposed new rules follows (additions indicated
in boldface thus).

11:3-19.3 Filing requirements for standard/non-standard rating
plans

(a) (No change.)

(b) Merit rating surcharges, which are permitted to be included
in the rating systems of N.J.S.A. 17:29A-35, shall be incorporated
only into the non-standard rate level of the voluntary market.

1. The incorporation of the merit rating plan surcharge into the
standard/non-standard rating plan shall reflect the difference in the
insurer claim payment threshold of $300.00 for at-fault accidents
that occurred prior to March 12, 1990 and $500.00 for at-fault
accidents that occurred on or after March 12, 1990.

2. The incorporation of the merit rating plan surcharge into the
standard/non-standard rating plan shall be consistent with the
definition of at-fault accident set forth at N.J.A.C. 11:3-34.3.

(c) and (d) (No change.)

11:3-34.3 Definitions

The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.

“At-fault accident” is any accident involving a driver insured under
the policy which resulted in a payment by the insurer of at least
$500.00 for all accidents that occurred on or after March 12, 1990,
or of at least $300.00 for all accidents that occurred prior to March
12, 1990, and for which the driver is at least proportionately
responsible based on the number of vehicles involved. A driver is
proportionately responsible if 50 percent responsible for an accident
involving two drivers; if 33% percent responsible for an accident
involving three drivers; etc. An at-fault accident shall not include
the following:

1.-6. (No change.)
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LAW AND PUBLIC SAFETY
(a)

BOARD OF COSMETOLOGY AND HAIRSTYLING
Annex Classrooms; Fees

Proposed New Rule: N.J.A.C. 13:28-6.35
Proposed Amendment: N.J.A.C. 13:28-5.1

Authorized By: Board of Cosmetology and Hairstyling, Bridget
Damiano, Chairperson.

Authority: N.J.S.A. 45:5B-6.

Proposal Number: PRN 1992-277.

Submit written comments by August 5, 1992 to:
Richard Griswold, Executive Director
Board of Cosmetology and Hairstyling
Post Office Box 45003
Newark, New Jersey 07101

The agency proposal follows:

Summary

The Board of Cosmetology and Hairstyling proposes to establish
guidelines for the utilization of annex classrooms by any of the 32
currently-licensed schools of cosmetology and hairstyling in New Jersey.
Such annex or “satellite”” classrooms are presently permitted in 18 other
states.

The need for additional space in which to teach the classroom portion
of the training program has been expressed by several New Jersey schools
and the Board believes that permitting the use of space outside the main
facility would be in the public interest by allowing increased enrollment
opportunities.

For a school to expand by establishing a new or branch facility, which
must meet substantial square footage requirements, is both expensive
and, in some cases, impossible. The Board considers the utilization of
annex classrooms—if they conform to high standards—to be a satisfac-
tory alternative.

The proposed new rule sets forth minimum floor space for annex
classrooms, as well as a list of necessary equipment and facilities. The
Board is further requiring that the space provided for any annex
classroom mnot exceed 30 percent of the square footage of the main
school; this will prevent an overflow situation when students have to
return to the main school to complete the clinical portion of their
training, as required under this rule. Also, no school may have more
than one annex classroom, in which only specified training activities may
take place. The annex classroom must be within one mile of the main
school, and it must pass official inspection before being allowed to
operate. The ratio of licensed teachers to students (one for every 25
students or less) is set forth, as are procedural requirements for appli-
cation to operate an annex classroom. Finally, the Board’s fee schedule,
N.J.A.C. 13:28-5.1, is amended to include a $150.00 fee for the initial
establishment of an annex classroom and a $200.00 fee for renewal of
the biennial school license with an annex classroom.

Social Impact

Permission to operate annex classrooms will allow schools of cos-
metology and hairstyling to accept larger numbers of students without
the great expense of establishing an additional school. Thus the op-
portunity to train for the profession will be expanded for many people.
Also, better grouping may become feasible. At present, students with
from zero to 600 hours of training may be grouped together in a
particular classroom; an annex classroom will permit more discrete
groupings of students with like experience, thereby creating a better
teaching and learning environment.

Economic Impact

The proposed new rule will probably result in additional income for
those schools which choose to establish annex classrooms, since they will
be able to accept greater numbers of students than at present, at
relatively low cost for space. At the same time, training opportunities
should provide eventual economic benefit to persons who succeed in
entering the profession of cosmetology and hairstyling. Schools secking
to utilize an annex classroom will incur the administrative costs involved
in preparing and filing the approval application and accompanying docu-
ments, the $150.00 initial fee for the classroom (unless the applicant is
also a first time applicant for licensure), a $50.00 additional charge on
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their biennial license fee, and, if the annex classroom is approved, the
cost of maintaining the classroom in accordance with the new rule’s
requirements.

Regulatory Flexibility Analysis

The 32 schools of cosmetology and hairstyling currently licensed by
the Board are all small businesses, as defined under the Regulatory
Flexibility Act, N.J.S.A, 52:14B-16 et seq. The proposed new rule and
amendment impose recordkeeping and other compliance requirements
on those schools which elect to utilize an annex classroom. Such schools
must file an application for approval of the annex classroom and pay
the appropriate fee. The new rule establishes annex classroom require-
ments for: minimum floor space; minimum equipment; maximum dis-
tance from the main facility; permitted training activities; maximum
course time allowed; separate sign-in records for the annex classroom;
student/teacher ratios; and the applicability of regulations governing the
main facility to the annex classroom. Licensees utilizing an annex
classroom will incur the costs of compliance with these requirements,
which costs will vary based upon the size of the annex classroom, the
licensee’s enrollment, and the cost of the additional equipment and, if
necessary, staff needed. Professional services necessary for compliance
would likely include contractors to set up the annex classroom and
insurance and surety professionals to obtain the coverage and bonding
required. However, as mentioned in the Economic Impact above, use
of an annex classroom may well increase a licensee’s income. Since all
current licensees are small businesses, no differentiation in requirements
or exemptions based on business size is necessary.

Full text of the proposal follows (additions indicated in boldface
thus):

13:28-5.1 Fee schedule
(a) The following fees will be charged by the Board:
1.-16. (No change.)

17. Annex classroom (initial): $150.00
18. Biennial school license with
annex classroom—renewal: $200.00

13:28-6.35 Annex classrooms

(a) An application for approval of a school of cosmetology and
hairstyling to conduct an annex classroom separate and apart from
the licensed main facility for specific training activities shall be
submitted on an application form prescribed and provided by the
Board.

1. A licensed school may not have more than one annex
classroom. It may be used only by the school under which it is
licensed.

2. An inspection of the annex classroom shall be made by an
inspector after the minimum equipment has been installed therein,
and a report of such inspection shall be made to the Board before
a school may be authorized to operate.

3. Schools making application to include an annex classroom in
their initial school license application will not be charged a separate
application fee. Schools making application for an annex classroom
after their initial license is issued shall be required to pay a separate
application fee.

(b) Requirements for an annex classroom are as follows:

1. The minimum floor space in any annex classroom shall be at
least 500 square feet, excluding offices, reception, locker and
lavatory space, for the first 25 students and an additional 20 square
feet for each student over 25. The space provided for any annex
classroom shall not be considered part of the minimum space
required for a school license and shall not exceed 30 percent of
the square footage of its main school,

2. Minimum equipment shall include: work stations for at least
25 students or for the actual number of students in attendance,
whichever is greater; a shampoo bowl and chair; a dryer; a styling
chair; a manicure station; a chalk board; one locker per student;
and separate lavatory facilities for men and women with toilets and
sinks having hot and cold running water.

3. The maximum distance permitted between the annex classroom
and the main facility shall be one mile; and students must be
informed prior to enrollment that a portion of their training may
be given at the annex facility.

(CITE 24 NJ.R. 2334)

PROPOSALS

4. Specific training activities permitted at the annex classroom
facilities shall be limited to lectures, demonstrations, examinations,
work on mannequins, and use of films, tapes, records and written
materials. No clinical work on patrons or models (except for lecture/
demonstration purposes with proper equipment) shall be permitted,
except that instructors or lecturers are permitted to work on models
and students may perform work on other students,

5. Students may complete no more than the first 50 percent of
the total number of clock hours required for their course of study
at the annex classroom. Clock hours completed at the annex
classroom shall be recorded on sign-in sheets which must be kept
separate and distinct from the sign-in sheets for clock hours com-
pleted at the main facility.

6. The ratio of licensed teachers present and on the premises to
students in attendance at an annex classroom shall be at least one
licensed teacher for every 25 students or less, and one additional
licensed teacher for every additional 25 students or less after the
first 25.

7. All health, safety, sanitary and operating regulations applicable
to licensed schools of cosmetology and hairstyling are applicable
to annex classrooms unless otherwise specified,

(¢) Upon receipt of an application for approval of a school of
cosmetology and hairstyling to operate an annex classroom, the
Board shall inform the applicant in writing that the application is
either complete and accepted for filing or deficient with an explana-
tion of the specific information or documentation required to com-
plete the application. A complete application is one in which a
completed application form, including all required information and
documentation, has been filed by the applicant. Required informa-
tion and documentation is as follows:

1. A floor plan;

2. A copy of the lease;

3. A listing of equipment;

4. Name(s) and license number(s) of the teacher(s) employed to
teach at the annex;

5. Copies of the fire and building inspection reports; and

6. Proof of liability and bond coverage for the annex location and
the students attending classes there.

(d) After reviewing a completed application and the report of
inspection, the Board shall inform the applicant in writing of its
decision regarding approval of an annex classroom.

(a)
STATE BOARD OF EXAMINERS OF MASTER
PLUMBERS

State Board of Examiners of Master Plumbers Rules

Proposed Readoption with Amendments: N.J.A.C.
13:32

Authorized By: Board of Examiners of Master Plumbers,
Christine DeGregorio, Executive Director.

Authority: N.J.S.A. 45:14C-7 and 45:1-3.2.

Proposal Number: PRN 1992-274.

Submit written comments by August 5, 1992 to:
Christine DeGregorio, Executive Director
Board of Examiners of Master Plumbers
Post Office Box 45008
Newark, New Jersey 07101

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 13:32 is scheduled
to expire on October 23, 1992. This chapter implements the provisions
of the State Plumbing License Law of 1968, P.L.1968, c.362 (N.J.S.A.
45:14C-1 et seq.).

The Board of Examiners of Master Plumbers has undertaken a review
of these rules, as required by the Executive Order. Based upon its review,
the Board has determined that, with the amendments more specifically
described below, the rules are reasonable, necessary and effective for
the purposes for which they were originally promulgated. The rules
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continue to protect the public health and safety by implementing licens-
ing and practice standards intended to ensure that properly qualified
practitioners are performing and supervising plumbing work. According-
ly, the Board is proposing to readopt N.J.A.C. 13:32 with amendments
to address concerns identified during the course of the review.

A brief summary of each of the sections of subchapter 1 follows. The
summary includes any amendments made and the reasons therefor.

N.J.A.C. 13:32-1.1 describes the constitution of the Board and the
conduct of Board meetings.

N.J.A.C. 13:32-1.2 and 1.3, which concern application to the Board
and examinations, have been amended to reflect that the examination
is now administered by a testing service rather than by the Board.

NJA.C. 13:32-14 describes the bonding requirement of N.J.S.A.
45:14C-25 and lists those persons who may maintain an action on the
bond.

N.J.A.C. 13:32-1.5 sets forth the responsibilities of the licensee who
serves as a bona fide representative for a business engaging in the
practice of master plumbing. An amendment to this section reiterates
the requirement set forth in N.J.A.C. 13:32-1.6 that notice to the Board
of an address change must be given within 10 days.

N.J.A.C. 13:32-1.7(a) presently requires commercial vehicles to be
visibly marked with the State Board license number. The Board is
proposing to amend this subsection as follows:

(a) The term “visibly marked” has been clarified to mean lettering
which is a minimum of one inch high.

(b) Amendments are proposed to require additional information on
the vehicle: the plumber’s name and, preceding the State Board license
number, the words “Plumbing license number.” The Board is of the
opinion that this additional information is necessary to permit the public
to more readily identify the licensee as well as the type of license held.

N.J.A.C. 13:32-1.7(b) requires use of the license number and business
address on business correspondence and advertising. The Board is
proposing to amend this subsection as follows:

(a) The word “advertising” has been deleted, as advertising require-
ments have been amended and placed in a proposed new sub-
section (c).

(b) For the reasons set forth above, amendments are proposed to
require additional information on business correspondence: the licensee’s
name and, preceding the license number, the words “Plumbing license
number.”

A new N.J.A.C. 13:32-1.7(c) is proposed which requires all advertising
to include the licensee’s name and, preceding the State Board license
number, the words “Plumbing license number.” The Board has de-
termined that use of a business address by an advertising plumber,
presently required under existing subsection (b), is unnecessary. Because
proposed new subsection (c) requires identification of the type of license
held, an individual can readily obtain the licensee’s address by means
of a telephone call to the Board.

NJ.A.C. 13:32-1.8 contains requirements in connection with the
pressure seal issued to licensees to be used as identification when
obtaining permits. Penalties and sanctions imposed upon both licensees
and non-licensees for unauthorized use of the pressure seal are included
in this section. An amendment has been made to that portion of subsec-
tion (a) which requires the plumbing seal to be used exclusively by the
State-licensed master plumber in the conduct of his practice. Additional
language has been added to clarify that a plumber’s practice includes
any service as a bona fide representative. This clarifying amendment was
previously proposed as part of a more extensive proposal setting forth,
in a new subsection (d), examples of activities requiring the seal of a
master plumber as well as examples of activities not requiring the
impression of a seal (see 23 N.J.R. 1062(a)). Subsection (d) is still under
Board consideration and will require reproposal. However, the clarifying
amendment to subsection (a) is included as part of this proposal.

N.J.A.C. 13:32-1.9 contains requirements in connection with the iden-
tification card issued to every licensee and describes the penalties and
sanctions for unauthorized use.

N.J.A.C. 13:32-1.10 requires the immediate return of the pressure seal
upon license expiration, suspension or revocation.

N.J.A.C. 13:32-1.11 requires supervising licensees to supervise only
their own employees.

N.J.A.C. 13:32-1.12 defines excessive prices and lists factors which may
be considered when determining whether a price is excessive.

N.J.A.C. 13:32-2, entitled “Forms,” has been deleted in its entirety
since the only provision concerns a uniform penalty letter which no
longer exists.
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The Board is proposing a new subchapter 2 entitled “Fees.” Since
its inception in 1968, the Board has been charging the licensing fees
prescribed pursuant to N.J.S.A. 45:14C-16. The existing fee structure is
insufficient, however, to enable the Board to continue to be self-funding,
as required by N.J.S.A. 45:1-3.2. Accordingly, the Board is proposing
a new fee schedule in order to raise sums estimated to cover its operating
costs. The proposed fee schedule includes a non-refundable application
fee of $100.00, an initial and renewal licensing fee of $120.00, and other
miscellaneous charges. Examination fees are not included in the fee
schedule since they will be paid directly to the Board-approved testing
service.

Social Impact

The rules in this chapter have served to protect the health and safety
of the public by providing licensing and practice standards intended to
ensure that all plumbing work performed complies with building codes
and good plumbing practice. The rules also benefit licensees by clearly
advising them of their responsibilities under the State Plumbing License
Law. Proposed amendments to N.J.A.C. 13:32-1.2, 1.3, 1.5 and 1.8 further
that intent by clarifying existing rules. Amendments to N.J.A.C. 13:32-1.7
concerning identification of licensees on commercial vehicles and busi-
ness stationery should permit the public to more readily identify the
licensee as well as the type of license held, and deletion of the require-
ment that advertising include the plumber’s business address may be
beneficial to licensees who wish to advertise in a wider geographical area.
The new fee schedule set forth in subchapter 2 will prevent a fiscal loss
to the Board and will enable the Board to continue to comply with
N.J.S.A. 45:1-3.2, pursuant to which all licensing boards must be self-
funding. The sums raised will provide the Board with the minimum
financial resources necessary to discharge its statutory obligation to
establish licensing standards for the protection of the public.

Economic Impact

The readoption of NJ.A.C. 13:32 will not impose any significant
economic impact upon licensees, since the rules merely codify examina-
tion, bonding and other statutory requirements. Proposed amendments
to NJ.A.C. 13:32-1.7 add the requirement that the licensee’s name and
additional wording identifying the type of license held be displayed on
commercial vehicles and business correspondence and in advertisements.
On commercial vehicles, the information must be in lettering a minimum
of one inch high. Licensees whose vehicles or business stationery do not
presently comply with these requirements will incur expenses in order
to comply.

Although the proposed new fee schedule will have a direct economic
impact upon licensees by requiring them to remit an increased sum in
order to continue their licensure, the rationale for such impact is obvious
in its direct relationship to covering actual administrative costs. The
Board points out that, despite rises in costs and overall inflation, the
current fees have been in effect without change since 1968. In light of
these circumstances, the Board believes the biennial fee increase from
$100.00 to $120.00 ($10.00 per year), is reasonable. The proposed fee
schedule also results in an increase for new applicants from a total of
$100.00 to $220.00 ($100.00 application fee and $120.00 initial license
fee) plus examination costs payable directly to the testing service. The
economic impact upon the Board’s operating budget is intended to be
positive in that the proposed fee structure will be adequate to cover
actual expenses. Failure to readopt this chapter would place the Board’s
operation in jeopardy. The proposed readoption will have no direct
economic impact upon the public.

Regulatory Flexibility Analysis

The Board of Examiners of Master Plumbers licenses approximately
7,200 individuals, the majority of whom work for or own small businesses,
as that term is defined in the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq.

Compliance requirements include maintaining a $3,000 bond as re-
quired by N.J.S.A. 45:14C-25; advising and providing documentation to
the Board regarding an entity for which a licensee is acting as a bona
fide representative, including Board notification of a change in name
or address, and providing appropriate supervision to employees of the
entity; ensuring that commercial vehicles, business correspondence and
advertising include certain identifying information; impressing the
pressure seal upon applications for plumbing permits; presenting the
identification card upon request; and paying licensing fees in a timely
manner. No professional services other than those of a bonding agency
are required in order to comply with these rules. Initial and annual costs
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of compliance will vary among licensees and include the licensing fees
set forth in proposed new subchapter 2.

Because the rules proposed for readoption seek to promote and
protect the public welfare, they must be uniformly applied; no differential
treatment can be accorded to small businesses.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 13:32.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

13:32-1.2 Application [for examination; notice}; examination
registration form

(a)-(b) (No change.)

[(c) Applicants shall be notified, by mail, at least two weeks in
advance of the time and place of examinations.]

(c) Approved applicants shall receive from the Board, by mail,
in advance of the time and place of examinations, an examination
registration form.

13:32-1.3 Examinations

(a) Examinations shall be conducted by {at least three] the Board-
approved testing service and overseen by members of the Board so
designated by the chairman but no license shall be granted except
by the Board.

(b)-(c) (No change.)

(d) In order to pass the examination an applicant must receive
a minimum grade of 70.

(e) An applicant who has failed the examination may review his
or her examination upon written request to the [Board made within
30 days after notification of his failure] Board-approved testing
service and payment to the testing service of its review fee.

13:32-1.5 Bona fide representative, responsibilities and limitations

(a) A licensee seeking to act as a bona fide representative for
any firm, partnership, corporation or other legal entity contemplated
by N.I.S.A. 45:14C-2 shall comply with the following:

1. Register[ed] with the Board, providing the name of the entity,
its business address and, if the entity is a corporation, the names
of the officers of record[.]; and

2. (No change.)

(b) A bona fide representative registered with the Board pursuant
to (a) above shall comply with the following:

1. Give notice to the Board in writing concerning any change in
the name or address of the entity within 10 days of the change.

2.-5. (No change.)

(c) (No change.)

13:32-1.7 Identification of licensees

(a) All commercial vehicles used in the practice of state-licensed
master plumbing shall be [visibly] marked, in lettering a minimum
of one inch high, with the following information:

1. Name of the licensed master plumber; and

2. The words “Plumbing license number” followed by the license
number of the owner or qualified bona fide representative,

(b) All business correspondence and stationery [and all advertis-
ing] shall display:

1. The name of the licensed master plumber; and

2, The words “Plumbing license number” followed by the license
number of the owner or qualified bona fide representative; and

3. The business address, including the street name and number
of the owner or qualified bona fide representative.

(c) All advertising shall include:

1. The name of the licensed master plumber; and

2. The words “Plumbing license number” followed by the license
number of the owner or qualified bona fide representative.

Recodify existing (c) as (d) (No change in text.)

13:32-1.8 Requirement of pressure seal defined

(a) At the time of the issuance of the license or as soon thereafter
as deemed appropriate, the Board of Examiners of Master Plumbers
shall furnish a seal to every State-licensed master plumber. The cost
of the seal shall be paid for by the State-licensed master plumber
to whom it is issued. The seal shall be used exclusively by the State-
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licensed master plumber in the conduct of his practice including
service as a bona fide representative consistent with N.J.A.C.
13:32-1.5. A licensee who willfully or negligently allows an unlicensed
and unauthorized person to use his seal shall be subject to such
penalties and sanctions as shall be imposed by the Board pursuant
to authority granted by N.J.S.A. 45:14C-1 and N.JS.A. 45:1-14 et
seq. The State-licensed Master plumber is required to impress the
said seal upon all applications for plumbing permits by the ap-
propriate duly licensed State inspection agency.
(b)-(c) (No change.)

[SUBCHAPTER 2. FORMS

13:32-2.1 Uniform penalty letter
This form letter appears in NJ.A.C. 13:27-5.1 (Uniform penalty
letter).]

SUBCHAPTER 2. FEES

13:32-2.1 Fees
{a) Charges for licensure and other services are as follows:

1. Application fee (non-refundable) $100.00
2. Initial license fee:
i. If paid during the first year of a biennial

renewal period 120.00;
ii. If paid during the second year of a biennial

renewal period 60.00;
3. License renewal fee, biennial 120.00;
4, Late renewal fee 50.00;
5. Reinstatement fee 150.00;
6. Replacement seal press 490.00;
7. Duplicate license fee 25.00;
8. Replacement wall certificate 40.00;
9, Verification of licensure 25.00.

(a)
DIVISION OF CONSUMER AFFAIRS
STATE BOARD OF RESPIRATORY CARE

State Board of Respiratory Care Rules
Proposed New Rules: N.J.A.C. 13:44F

Authorized By: Emma Byrne, Director, Division of Consumer
Affairs.
Authority: N.J.S.A. 45:14E-7(f).
Proposal Number: PRN 1992-292.
Submit written comments by August 5, 1992 to:
Marianne Kehoe, Executive Director
State Board of Respiratory Care
Post Office Box 45031
Newark, New Jersey 07101

The agency proposal follows:

Summary

The Respiratory Care Practitioner Licensing Act, P.L. 1991, c.31
(N.JS.A. 45:14E-1 et seq.) (the “Act”) became effective August 21, 1991.
As stated in section 2 of the Act, the Legislature found that the public
interest requires the regulation of the practice of respiratory care and
the establishment of clear licensure standards. The Legislature further
found that the health and welfare of the citizens of this State will be
protected by identifying to the public those individuals who are qualified
and legally authorized to practice respiratoty care.

In order to carry out the provisions of the Act, the State Board of
Respiratory Care, created pursuant to NJ.S.A. 45:14E-4, is proposing
a new chapter entitled “State Board of Respiratory Care” to be codified
at NJ.A.C. 13:44F. A fee schedule at N.J.A.C. 13:44F-1.8 was recently
proposed and adopted (see 24 N.J.R. 52(a) and 2285(b)).

The proposed new rules provide that, in order to be eligible for
permanent licensure, an applicant must have a high school diploma; must
have successfully completed a training program accredited by the Joint
Review Committee for Respiratory Care Education of the Council on
Allied Health Education and Accreditation, or its successor; and must
have passed the National Board for Respiratory Care Entry Level Ex-
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amination. The Act permits, in addition to temporary licensure for
medical emergencies or teaching assignments, two types of temporary
licensure:

(a) Individuals who have completed an accredited training program
but who have not yet taken the examination may apply for a temporary
six-month license. These individuals, who must work under the direct
supervision of a licensed respiratory care practitioner, are required to
take the next scheduled examination, except in the case of undue
hardship. This temporary license automatically expires upon the earlier
of six months or notification that the individual has failed the examina-
tion. A one-time renewal is permitted for an additional six-month period
or until the date of the next examination.

(b) Individuals who have not passed the examination as of August
20, 1991 but who were functioning as respiratory care practitioners as
of that date may apply for a temporary license which, pursuant to the
Act, will automatically expire on February 20, 1993. Individuals who pass
the examination prior to that date will be eligible for a permanent license.
Individuals who were practicing respiratory care for fewer than 24
months prior to August 20, 1991 are required by these rules to work
under the direct supervision of a licensed respiratory care practitioner.

A brief summary of the content of each of the nine subchapters of
this chapter follows.

The purpose and scope of the proposed new rules, as well as defini-
tions of essential terms, are provided in subchapter 1. Subchapter 2
describes Board organization and administration.

The duties which a licensed respiratory care practitioner may perform
under the direction or supervision of a physician are enumerated in
subchapter 3, entitled “Authorized Practice.” Also addressed in
subchapter 3 is permissible practice by individuals enrolled in a Board-
approved training program and delegation by a respiratory care practi-
tioner to unlicensed aides and technicians.

Subchapter 4 sets forth eligibility requirements for licensure and iden-
tifies the Board-approved examination.

The two types of temporary licensure are detailed in subchapter 5,
and requirements for licensure by endorsement are included in
subchapter 6. Subchapter 7 describes the procedure for biennial license
renewal and reinstatement. Patient record requirements are set forth in
subchapter 8, and subchapter 9 enumerates acts amounting to unlicensed
practice,

Social Impact

In proposing these rules, the State Board of Respiratory Care is
fulfilling its statutorily mandated duty to establish clear licensure stan-
dards for respiratory care practitioners. Within recent years, this health
care field has experienced tremendous technological and diagnostic ad-
vancement. Practitioners now employ a wide variety of sophisticated
techniques and equipment in evaluating and assisting patients with
cardio-respiratory problems, including a number of physically invasive
procedures which, if not handled with the utmost care, can jeopardize
health and life. In enacting the Respiratory Care Practitioner Licensing
Act, P.L. 1991, c.31, the Legislature stated that although the majority
of respiratory care practitioners are voluntarily credentialed by the Na-
tional Board for Respiratory Care, uniform State standards were
necessary to adequately protect the public health and safety in this health
care field. The Board is confident that the proposed new rules will be
beneficial to the citizens of the State of New Jersey. The rules identify
those individuals who are qualified and legally authorized to practice
respiratory care and, as a condition of continuing licensure, require
practitioners to conform to high standards of care.

Licensees will benefit from the proposed new rules in that they will
have a clear and comprehensive set of regulations setting forth practice
requirements and responsibilities.

Economic Impact

With the exception of licensing fees, the proposed new rules are not
expected to result in significantly increased costs to respiratory care
practitioners inasmuch as the rules reflect current hospital and home
care agency practice requirements. Specifically, the proposed qualifica-
tions for licensure (graduation from an accredited training program and
successful completion of the National Board for Respiratory Care Entry
Level Examination) are the current standards in the profession, as are
the proposed patient record requirements. Licensing fees will obviously
have a direct economic impact upon the estimated 2,400 individuals
currently practicing respiratory care. However, as stated in the Notice
of Proposal published in connection with the Board’s proposed fee
schedule, the Board is required by statute to be self-funding. Accordingly,
its program costs must be met through licensing fees and penalties.
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The Board does not anticipate increased costs for employers of
respiratory care practitioners. Although the rules include a supervision
requirement for recent training program graduates and for practitioners
with fewer than 24 months of experience prior to August 20, 1991,
supervision is customarily provided for inexperienced practitioners.
However, to the extent that employers are not providing direct
supervision for these individuals, they may incur additional expenses in
ensuring that these individuals are adequately supervised in accordance
with Board rules.

No economic impact upon the consumer is expected, with the possible
exception of a nominal charge for copying of patient records.

Regulatory Flexibility Statement

If, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., respiratory care practitioners are deemed “small busi-
nesses” within the meaning of the statute, the following statements are
applicable.

The Board anticipates that approximately 2,400 individuals will seek
licensure as respiratory care practitioners. The reporting, recordkeeping
and other compliance requirements contained in the proposed new rules,
which are set forth in detail below, do not differ materially from current
standards of professional practice and reflect the requirements of the
Respiratory Care Practitioner Licensing Act, P.L. 1991, c.31.

Applicants for permanent or temporary licensure must submit ap-
propriate credentials with the application—a high school transcript, proof
of graduation from an accredited training program and, if applicable,
proof of successful completion of the Board-approved examination or
its equivalent. Compliance requirements for holders of a six-month
temporary license include working under the direct supervision of a
licensed respiratory care practitioner; advising the Board in writing of
the name and permanent license number of the supervising licensee and
of any subsequent change in supervising licensee; and taking the next
scheduled examination. Individuals seeking licensure under the
“grandfather provision” must submit proof to the Board that, as of
August 20, 1991, they were practicing respiratory care. In order to obtain
a permanent license, these individuals must have successfully completed
the Board-approved exam prior to February 20, 1993. The direct
supervision requirement applies to temporary license holders in this
category who practiced respiratory care for fewer than 24 months prior
to August 20, 1991. All licensees must complete and file an application
for biennial license renewal in a timely manner.

Since licensees are required to work under the supervision and direc-
tion of a physician, respiratory care cannot be rendered until the licensee
(1) obtains a written prescription; or (2) documents physician clearance
for treatment, which may include the physician’s countersignature on the
practitioner’s proposed treatment plan; or (3) receives a verbal prescrip-
tion to be memorialized within two weeks. Prior to rendering care, the
licensee must also ensure that the physician is constantly accessible, as
defined in the regulations.

Supervising licensees are required to inform the patient when care
is rendered by a trainee in a Board-approved training program.

Finally, licensees must comply with specific requirements concerning
the content of patient records, which must be maintained for a period
of seven years from the date of the most recent entry.

While the cost of compliance with the proposed new rules cannot be
accurately estimated, the rules are not expected to have a substantial
financial impact on licensees inasmuch as they reflect, for the most part,
current professional practice requirements. Since the proposed rules are
intended to safeguard the public health, safety and welfare, they must
apply to all Board licensees, without differentiation as to the size of the
practice.

Full text of the proposed new rules follows:

CHAPTER 44F
STATE BOARD OF RESPIRATORY CARE

SUBCHAPTER 1. PURPOSE AND SCOPE; DEFINITIONS

13:44F-1.1 Purpose and scope

(a) This chapter, as effective , is promulgated by the
Director of the Division of Consumer Affairs. The rules contained
in this chapter implement the provisions of the Respiratory Care
Practitioner Licensing Act, P.L. 1991, ¢.31, and regulate the practice
of respiratory care within the State of New Jersey.

(b) This chapter shall apply to all individuals who render
respiratory care, as hereinafter defined, under the direction or
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supervision of a plenary licensed physician and to anyone within the
jurisdiction of the Board of Respiratory Care.

13:44F-1.2 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Board” means the State Board of Respiratory Care.

“Director” means the Director of the Division of Consumer Af-
fairs in the Department of Law and Public Safety.

“Respiratory care” means the health specialty involving the treat-
ment, management, control, and care of patients with deficiencies
and abnormalities of the cardio-respiratory system, as further defined
in N.JS.A. 45:14E-3(c).

SUBCHAPTER 2. AGENCY ORGANIZATION AND
ADMINISTRATION

13:44F-2.1 Description of Board

The State Board of Respiratory Care, created in the Division of
Consumer Affairs of the Department of Law and Public Safety
pursuant to P.L. 1991, c.31, shall consist of 11 members appointed
by the Governor. Six board members shall be licensed respiratory
care practitioners who have been actively engaged in the practice
of respiratory care in this State for at least five years immediately
preceding their appointment; one board member shall be an adminis-
trator of a hospital licensed pursuant to P.L. 1971, c.136; one board
member shall be a physician licensed to practice medicine and
surgery pursuant to chapter 9 of Title 45 of the Revised Statutes;
two board members shall be public members; and one board member
shall be a State executive department member appointed pursuant
to P.L. 1971, c.60.

13:44F-2.2 Office location
The offices of the Board are located at 124 Halsey Street, Newark,
New Jersey 07102

13:44F-2.3 Meetings of the Board
The Board shall meet twice per year and may hold additional
meetings as necessary to discharge its duties.

13:44F-2.4 Election of officers
The Board shall annually elect from among its members a chair-
man and a vice-chairman.

SUBCHAPTER 3. AUTHORIZED PRACTICE

13:44F-3.1 Scope of practice

(a) A respiratory care practitioner may perform the following
duties under the direction or supervision of a physician:
. Use of medical gases, air and oxygen-administering apparatus;
Use of environmental control systems;
. Use of humidification and aerosols;
Administration of drugs and medications;
. Use of apparatus for cardio-respiratory support and control;
. Postural drainage;
. Chest percussion;
. Vibration;
. Breathing exercises;

10. Respiratory rehabilitation;

11. Performance of cardio-pulmonary resuscitation;

12. Maintenance of natural and mechanical airways;

13. Insertion and maintenance of artificial airways;

14. Testing techniques to assist in diagnosis, monitoring, treatment
and research;

15. Measurement of cardio-respiratory volumes, pressure and
flow;

16. Drawing and analyzing of samples of arterial, capillary and
venous blood; and

17. Establishment and maintenance of arterial lines, provided the
licensee is appropriately trained in this procedure.

(b) For purposes of this subchapter, “under the direction of a
physician” means that respiratory care shall not be rendered unless
one of the following conditions is met:

VOIAU RN =
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1. The licensee has obtained a written order or prescription from
a plenary licensed physician, to the extent that the treatment
prescribed is within the scope of his or her practice, or from such
other health care practitioner authorized by law to prescribe or order
respiratory care;

2. The licensee has documented physician clearance for treatment
of the patient, which may include the physician’s countersigning of
the respiratory care practitioner’s proposed plan of treatment; or

3. The licensee has received a verbal prescription, in person or
by telephone, which shall be memoralized by the prescriber in writing
within two weeks.

(c) In no case will physician direction be construed to have been
provided on the basis of a patient’s representation that he or she
has obtained a physician’s clearance.

(d) For the purposes of this subchapter, “under the supervision
of a physician” means that respiratory care shall not be rendered
unless a physician is constantly accessible, either on-site or through
electronic communication, and available to render physical assistance
when required.

13:44F-3.2 Practice by individuals enrolled in a Board-approved
training program

(a) A person enrolled in a Board-approved respiratory care train-
ing program may perform those duties essential for completion of
the trainee’s clinical service, without having to obtain a license,
provided the duties are performed under the supervision and direc-
tion of a physician, as defined in N.J.A.C. 13:44F-3.1, or under the
direct supervision of a licensed respiratory care practitioner, as
defined in N.J.A.C. 13:44F-5.1.

(b) The trainee shall, when performing duties pursuant to (a)
above, wear a badge which identifies the person as a trainee. Ad-
ditionally, the supervising licensee shall inform the patient that the
person rendering care is a trainee.

13:44F-3.3 Delegation by a respiratory care practitioner to
unlicensed persons

(a) Activities which a licensed respiratory care practitioner may
delegate to individuals employed as respiratory assistants, respiratory
aides or equipment technicians are limited to the following routine
tasks relating to the cleanliness and maintenance of equipment:

1. Disassembling equipment;

2. Cleaning equipment;

3. Preparing equipment for sterilization;

4. Maintaining oxygen cylinder and other specialty gas cylinders;
and

5. Making oxygen checks and charges.

(b) Individuals engaged in the activities set forth in (a) above may
use titles such as “respiratory aide” and “equipment technician.”

(c) A licensee shall not authorize or permit an unlicensed person
to engage in direct patient care.

SUBCHAPTER 4. APPLICANT QUALIFICATIONS; BOARD-
APPROVED EXAMINATION

13:44F-4.1 Eligibility for licensure

(a) Applications for licensure may be obtained from the office
of the Board of Respiratory Care.

(b) An applicant shall submit, with the completed application
form and the required fee, satisfactory proof that the applicant:

1. Has a high school diploma or its equivalent;

2. Has successfully completed a training program accredited by
the Joint Review Committee for Respiratory Care Education
(JRCRCE) of the Council on Allied Health Education and Ac-
creditation, or its successor; and

3. Has passed the examination specified in N.J.A.C. 13:44F-4.2,
unless the applicant is pursuing one of the alternative pathways to
licensure set forth in NJ.A.C. 13:44F-5.

13:44F-4.2 Nature of examintion; passing grade
(a) The examination shall be the National Board for Respiratory
Care Entry Level Examination or the substantial equivalent thereof.
1. Applications for examination should be obtained from the
National Board for Respiratory Care.
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2. Examinations shall be held within the State at least twice per
year at a time and place to be determined by the Board. The Board
shall give adequate written notice of the examination to applicants
for licensure and examination.

3. The passing score required in order to be licensed shall be the
same as the passing score identified by the National Board for
Respiratory Care or, if a substantially equivalent examination is used,
the score identified by the body administering that examination.

(b) An applicant who submits satisfactory proof that he or she
passed, prior to August 20, 1991, the National Board for Respiratory
Care Entry Level Examination, or its equivalent, shall be deemed
to satisfy the requirement of N.J.A.C. 13:44F-4.1(b)3. The burden
of proof is on the applicant to show that an examination other than
that administered by the National Board for Respiratory Care is
equivalent to the National Board for Respiratory Care examination.

13:44F-4.3 Refusal to issue, suspension or revocation of license

The Board may refuse to issue or may suspend or revoke any
license issued by the Board, after an opportunity for a hearing
pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-1 et
seq., for any of the reasons set forth in N.J.S.A. 45:1-21.

SUBCHAPTER 5. TEMPORARY LICENSURE

13:44F-5.1 Temporary six-month license

(a) Any person deemed eligible to sit for the licensure examina-
tion by virtue of completion of an accredited training program may
apply for the issuance of a temporary six-month license.

(b) All temporary license holders under this section shall be
required to work under the direct supervision of a licensed
respiratory care practitioner. For purposes of this section, “direct
supervision” means continuous on-site presence of a licensed
respiratory care practitioner or physician who is constantly accessible
through electronic communication and available to render physical
assistance as required.

(c) The temporary license holder shall advise the Board, in writ-
ing, of the name and permanent license number of the licensee(s)
under whose direct supervision the temporary licensee is or will be
working. The temporary licensee shall keep the Board advised, in
writing, of any subsequent change in supervising licensee(s).

(d) Except in the case of undue hardship, as determined by the
Board, the holder of a temporary license shall be required to take
the next scheduled examination. The temporary license shall auto-
matically expire upon the earlier of six months or notification to
the temporary licensee by the Board that he or she has failed the
examination,

(e) The temporary licensee may file for and pay the fee for a
one-time renewal of the temporary license for an additional six-
month period or until the date of the next examination.

(f) Except in the case of undue hardship, as determined by the
Board, if the temporary license holder fails to appear on the
scheduled date of the second examination, the temporary license
shall automatically expire.

(g) The temporary license shall automatically expire upon notice
to the temporary license holder that he or she has failed the second
examination, and the temporary licensee shall surrender the license
to the Board.

13:44F-5.2 Temporary licensure of individuals practicing
respiratory care as of August 20, 1991

(a) The Board shall issue a temporary license to perform
respiratory care to an applicant who has not passed the National
Board of Respiratory Care Entry Level Examination, or its
equivalent, as of August 20, 1991 but who presents proof satisfactory
to the Board that he or she is presently functioning as a respiratory
care practitioner. For purposes of this subsection, “presently func-
tioning” means that the individual was employed on August 20, 1991
as a respiratory care practitioner performing the services set forth
in N.JA.C. 13:44F-3.1, in fact delivered services prior to August 20,
1991, and continues to deliver services.

(b) All temporary licenses under this section shall expire on
February 20, 1993, and shall not be renewable.
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(c) In order to be eligible for a permanent license to practice
respiratory care, a temporary license holder under this section shall
be required to successfully complete the National Board of
Respiratory Care Entry Level Examination or its substantial
equivalent.

(d) A temporary license holder under this section who has been
practicing as a respiratory care practitioner for fewer than 24 months
prior to August 20, 1991, shall be subject to the direct supervision
requirement set forth in NJ.A.C. 13:44F-5.1(b).

SUBCHAPTER 6. LICENSURE BY ENDORSEMENT

13:44F-6.1 Eligibility for licensure by endorsement

(a) An applicant possessing a valid license issued by another state
or possession of the United States or the District of Columbia shall
be issued a license to practice respiratory care in New Jersey
provided that:

1. The requirements for licensure in that state or possession of
the United States or the District of Columbia are substantially
equivalent to the requirements of this chapter; and

2. The applicant has not previously failed the Board-approved
examination.

(b) Nothing herein shall preclude the Board, in its discretion,
from deeming an applicant who possesses a license issued by another
jurisdiction but who has failed the examination to be eligible for
licensure.

13:44F-6.2 Application requirements for licensure by endorsement

(a) An applicant seeking licensure by endorsement shall submit
the following to the Board:

1. An application form together with the required fee;

2. Proof satisfactory to the Board that the applicant is currently
licensed in another state or possession of the United States or the
District of Columbia and that the license is in good standing; and

3. An affidavit that the applicant has not failed the Board-
approved examination.

SUBCHAPTER 7. LICENSE RENEWALS

13:44F-7.1 Biennial license renewal

(a) Prior to the expiration of the current biennial license period,
the licensee shall submit an application for license renewal together
with the biennial license renewal fee.

(b) If the licensee fails to renew his or her license on or before
the date specified in the license renewal notice, the license shall
automatically expire.

13:44F-7.2 Reinstatement

(a) If a license expires due to nonpayment of the biennial renewal
fee, it may be reinstated within two years upon application to the
Board and payment of the current and any past due biennial renewal
fee together with the pertinent late fee or reinstatement fee as set
forth in NJ.A.C. 13:44F-8.

(b) The Board will not renew a license if the renewal application
is submitted to the Board more than two years after the date of
license expiration. In such event, the individual shall be required
to apply for an initial license and to take the next scheduled examina-
tion.

SUBCHAPTER 8. GENERAL PROVISIONS
13:44F-8.1 (No change.)

13:44F-8.2 Patient records

(a) Respiratory care practitioners shall prepare contemporaneous,
permanent treatment records which shall be maintained for a period
of seven years from the date of the most recent entry. Such records
shall include:

1. The dates and times of all treatments;

2. Findings of patient assessment;

3. A patient care plan which includes treatment goals;

4. The patient complaint;

5. Progress notes;

6. A written prescription for care or a physician signed care plan
or a verbal prescription memorialized by the prescriber in writing
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within two weeks. The licensee shall document verbal prescriptions
in the patient record contemporaneously with administration of
treatment;

7. Results of appropriate tests;

8. A discharge summary which includes the outcome of respiratory
care treatment and the status of the patient at the time of discharge;
and

9. The signature or initials of the licensee who rendered the care.
If the licensee chooses to sign by initials, his or her complete
signature must appear at least once in the records.

(b) Access to patient treatment records by patients or duly
authorized representatives shall be in accordance with the following:

1. Reports of all care and/or tests performed by respiratory care
practitioners shall be provided no later than 30 days from the receipt
of a written request from the patient or authorized representative.
To the extent that the record is illegible or prepared in a language
other than English, the licensee shall provide a typed transcription
and/or translation at no cost to the patient.

2. Except where the complete record is required by applicable law,
the licensee may elect to provide a summary of the record, as long
as that summary adequately reflects the patient’s history and treat-
ment, where the written request comes from an insurance carrier
or its agent with whom the patient has a contract which provides
that the carrier be given access to records to assess a claim for
monetary benefits or reimbursement.

3. A licensee shall provide copies of records in a timely manner
to a patient or another designated health care provider where the
patient’s continued care is contingent upon their receipt. The
licensee shall not refuse to provide a patient record on the grounds
that the patient owes the licensee an unpaid balance if the record
is needed by another health care professional for the purpose of
rendering care.

4. The licensee may charge a reasonable fee for the reproduction
of records, which shall be no greater than an amount reasonably
calculated to recoup the cost of copying or transcription.

SUBCHAPTER 9. UNLICENSED PRACTICE

13:44F-9.1 Acts amounting to unlicensed practice

(a) The following acts or practices shall be deemed to be the
unlicensed practice of respiratory care:

1. Offering of any respiratory care services by any person other
than a licensed respiratory care practitioner, an M.D,, or a D.O,;

2. The use of the words respiratory care, respiratory therapy,
respiratory care practitioner, respiratory therapist, or such similar
words or their related abbreviations in connection with the offering
of measures or services which are utilized in the rendition of
respiratory care by any person who does not hold a license as a
respiratory care practitioner, an M.D. or a D.O,; or

3. Billing any patient or third party payor for “respiratory care”
or “respiratory therapy,” in connection with the use of respiratory
care agents, measures or services, if the individual providing the
services does not hold a license to practice respiratory care or is
not a licensed physician.

13:44F-9.2 Aiding and abetting unlicensed practice
It shall be unlawful for a licensee to aid or assist any person
engaging in any of the practices identified at N.J.A.C. 13:44F-9.1.

(CITE 24 NJ.R. 2340)
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(a)
NEW JERSEY RACING COMMISSION

Harness Rules
Programmed Trainer
Proposed New Rule: N.J.A.C. 13:71-10.5
Authorized By: New Jersey Racing Commission, Frank
Zanzuccki, Executive Director.
Authority: N.J.S.A. 5:5-30.
Proposal Number: PRN 1992-291.
Submit written comments by August 5, 1992 to:
Frank Zanzuccki, Executive Director
New Jersey Racing Commission
200 Woolverton Street, CN 088
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed new rule sets forth criteria that will be utilized by the
New Jersey State steward to determine the identity of the person, or
persons, that must be listed in the official racing program as the principal
trainer of a standardbred training facility. This principal trainer is the
individual from the training stable who is responsible for any rule
violations that occur. Presently, there are no controls in the standardbred
industry on the assignment of principal trainers by certain training
stables. The Racing Commission recognizes that some training stables
have justification for employing more than one trainer. Therefore, the
Commission has developed criteria that the State steward can utilize in
making a determination of the identity of the principal trainer or, if
needed, to list someone other than or in addition to, the principal trainer
in the official racing program.

Social Impact

The proposed new rule would create a positive social impact on the
standardbred racing industry since the intent of the rule is to prevent
individuals from listing trainers in the racing program as a way to insulate
themselves from penalties received as a result of racing violations im-
posed by the State steward. By identifying the principal trainer of a
stable, the burden of proof is imposed upon that principal trainer to
prove mitigating circumstances in the event of a rule violation. In ad-
dition, this rule will uphold the integrity of the industry by eliminating
the false perception to the public that the named trainer listed on the
racing program is the principal trainer of the stable when, in fact, that
person is actually an associate trainer.

Economic Impact
The proposed new rule will have no economic impact on the State,
track associations, or standardbred horsemen’s group. The rule will make
the principal trainer and, if applicable, associate trainer equally liable
for any rule violations imposed upon them which shall include suspension
and monetary fines.

Regulatory Flexibility Statement
The proposed new rule does not impose reporting, recordkeeping or
compliance requirements on small businesses as defined under the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The new rule sets
forth criteria that will be utilized by the New Jersey State steward to
determine the identity of the principal trainer of a standardbred training
stable. Therefore, a regulatory flexibility analysis is not required.

Full text of proposed new rule follows:

13:71-10.5 Programmed Trainer

(a) The principal trainer of a training stable must be listed as the
trainer in the official program and in good standing with the Racing
Commission. In the event a training stable requests to list an in-
dividual in addition to or other than the principal trainer in the
official program, this request must be approved by the State steward.
If a person other than the principal trainer is listed in the official
program, no change may be made to this status without prior
approval of the State steward. The State steward will utilize the
following criteria in determining the identity of the principal trainer
or need to list someone other than or in addition to the principal
trainer in the official program:
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1. The identity of the person who is responsible for the business
decisions of the training stable including, but not limited to, business
arrangements with and any payments to or from owners, veterinari-
ans, feed companies, hiring and firing of employees, obtaining work-
ers’ compensation insurance, payroll, horsemen’s bookkeeper, etc.;

2. The identity of the person responsible for communicating with
the race secretaries office, stall manager, Racing Commission,
owners regarding racing schedules, etc.;

3. The identity of the person responsible for the conditioning of
the horses on a daily basis;

4. The identity of the person responsible for race day preparation
including, but not limited to, accompanying horses to the paddock,
selection of equipment, authority to warm up horses before the
public, discussions of driving strategy, etc.;

5. The total number of horses in the control of the training stable.
Before any requests to list someone other than the principal trainer
in the official program are considered, the training stable shall
contain a minimum of 20 horses currently in a race mode at any
one location;

6. The number of active licensed trainers on the payroll of the
training stable; and

7. The number of different stabling locations.

(b) Programmed trainers and principal trainers shall be held
equally liable for all rule violations.

PUBLIC UTILITIES
(a)

BOARD OF REGULATORY COMMISSIONERS
Fire Protection Service

Proposed Amendments: N.J.A.C. 14:3-3.2 and 7.12

Authorized By: Board of Regulatory Commissioners, Dr. Edward
H. Salmon, Chairman, and Jeremiah F. O’Connor and
Carmen J. Armenti, Commissioners.

Authority: N.J.S.A. 48:2-13.

BRC Docket Number: AX92030337.

Proposal Number: PRN 1992-273.

Submit comments by August 5, 1992 to:
Kent Papsun, Chief
Bureau of Customer Assistance
Board of Regulatory Commissioners
44 South Clinton Avenue
CN 350
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendments would require all water utilities to follow
specific notification procedures concerning the discontinuance of fire
protection service resulting from the non-payment of validly rendered
bills. Initially, water utilities would be required to request the name and
address of the customer’s insurance carrier at the time that said customer
applies for fire protection service.

Pursuant to the proposed amendments, water utilities would give fire
protection service customers 30 days prior notice of a pending discon-
tinuance of service. The water utilities would also be required to give
notice to the owner of the property, if different than the customer, the
mayor, fire chief and housing and fire code officials of the municipality,
the customer’s insurance carrier and the Board of Regulatory Com-
missioners (Board).

Should fire protection service ultimately be discontinued, the utility
would also be required to notify the above listed parties as well as the
Customer Service Division, Insurance Service Office, Commercial Risk
Services, located in Parsippany, New Jersey, in regard thereto.

Social Impact
The proposed amendments establish guidelines for the discontinuzance
of fire protection service as a result of non-payment of validly rendered
bills. Since there is a potential for the loss of life and property when
fire protection service is discontinued, the Board is of the opinion that
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there is a need to balance the safety and welfare of the public with the
obligation and right of a utility to collect unpaid bills.

The proposed amendments would extend the notification of discon-
tinuance from seven days, as set out in N.J.A.C. 14:3-7.12(a), to 30 days
and would further require that notification be forwarded to local officials,
affected insurance carriers and the Board. These amendments, therefore,
would provide fire protection service customers with additional time in
which to contact the servicing water utility and the Board in order to
make appropriate payment arrangements that would decrease the
chances that this important service would be terminated. The amend-
ments would also provide notice to local officials of a potential safety
hazard within their municipality.

Economic Impact

The proposed amendments would have no direct economic impact on
the Board, the public in general or water customers in particular. The
water utilities would incur minor administrative costs as a result of the
additional recordkeeping and mailing expenses that would result when
notification of a pending discontinuance of fire protection service would
be required. As these costs would be considered to be incurred in the
normal course of business, all reasonable levels of expenses would be
recognized by the Board in an appropriate rate proceeding and could
be recouped by the water utilities through charges to customers.

Regulatory Flexibility Analysis

These proposed amendments will impact on water companies which
are small businesses as defined by the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. However, because the health, safety and welfare of
the public is served by attempting to have fire protection service provided
in an uninterrupted manner, the Board believes that the limited re-
cordkeeping and expenses involved, as described above, do not require
any distinctions to be made between large and small businesses.

Full text of the proposal follows (additions indicated in boldface
thus):

14:3-3.2 Applications

(a)-(b) (No change.)

(c) All applications to water utilities for fire protection service
must request that the applicant supply the name and address of
the insurance company that provides the applicant with fire protec-
tion insurance for the property listed on the application as well as
the number of the policy itself.

Recodify existing (c) and (d) as (d) and (e) (No change in text.)

14:3-7.12 Notice of discontinuance

(a) At least 10 days’ time for payment shall be allowed after
sending a bill. A public utility may discontinue service for nonpay-
ment of bills provided it gives the customer, except for a fire
protection service customer as set out in (f) below, at least seven
days’ written notice of its intention to discontinue. The notice of
discontinuance shall not be served until the expiration of the said
10 day period. However, in case of fraud, illegal use, or when it
is clearly indicated that the customer is preparing to leave, immediate
payment of accounts may be required.

1.-3. (No change.)

(b)-(e) (No change.)

(f) Each water utility shall, on a semiannual basis, solicit in-
formation from its fire protection service customers in order to
determine the name of the insurance company currently providing
insurance protection to the customer and the policy number under
which said protection is being provided.

1. At least 30 days prior to the discontinuance of fire protection
service, the water utility providing that service shall give notice via
certified mail to the following:

i. The fire protection service customer of record;

ii. The property owner, if different than the customer of record;

ili. The mayor of the municipality in which the service is provided;

iv. The fire chief of the municipality in which the service is
provided;

v. The enforcing housing code official of the municipality in which
the service is provided;

vi. The enforcing uniform fire code official of the municipality
in which the service is provided;

(CITE 24 N.J.R. 2341)
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vii, The welfare officer of the municipality in which the service
is provided;

viii. The Director of County Welfare in the county in which the
service is provided;

ix. The District Director of the Division of Youth and Family
Services;

x. The District Office Manager of the Division of Youth and
Family Services;

xi. The insurance company providing fire protection coverage;
and

xii. The Board of Regulatory Commissioners.

2. In the event that fire protection service is ultimately discon-
tinued, the servicing water utility shall immediately notify, via
certified mail, the parties listed in (f)1 above and the:

Customer Service Division
Insurance Service Office
Commercial Risk Services

2 Sylvan Way

Parsippany, New Jersey 07054

TRANSPORTATION
(@)

DIVISION OF TRAFFIC ENGINEERING AND LOCAL
AID

Restricted Stopping and Parking
Exception for Religious Services
Route U.S. 206 in Mercer County

Proposed Amendment: N.J.A.C. 16:28A-1.57

Authorized By: Richard C. Dube, Division of Traffic Engineering
and Local Aid. .

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 39:4-138.1 and 39:4-198.

Proposal Number: PRN 1992-282.

Submit comments by August 5, 1992 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
Bureau of Policy and Legislative Analysis
1035 Parkway Avenue
CN 600
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The proposed amendment will permit parking along Route U.S. 206
in Lawrence Township, Mercer County, during times of religious services
held by various religious faiths at the Lawrence Road Presbyterian
Church and the Presbyterian Church of Lawrenceville. On March 16,
1992, the Department proposed and on June 1, 1992, adopted, an
amendment to N.J.A.C. 16:28A-1.57(a)7 prohibiting stopping or standing
along both sides of Route U.S. 206 in Lawrence Township, Mercer
County, except in areas covered by other approved parking restrictions
(see 24 N.J.R. 929(a), 24 N.J.R. 2074(b). The proposed amendment adds
another exception, and deletes text at N.J.A.C. 16:28A-1.5(a)17, made
unnecessary by the June 1, 1992 adoption.

The Presbyterian Church of Lawrenceville, through its attorney Sydney
S. Souter, Esq., presented data to the Department wherein the Township
of Lawrence has adopted ordinance No. 1061-87, authorizing parking
during times of religious services within 500 feet of the church on both
sides of the street. This exception is now being proposed. Additionally,
the restriction established at N.J.A.C. 16:28A-1.57(a)18, effecting a stop-
ping or standing restriction Monday through Saturday, is being deleted
because religious services are held on every day of the week.

The Department, therefore, proposes to amend N.J.A.C. 16:28A-1.57,
to authorize parking during times of religious services held by various
religious faiths at the churches cited above.

Social Impact
The proposed amendment will authorize parking along Route U.S.
206 during religious services held on varying days and times by the

(CITE 24 N.J.R. 2342)
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various religious faiths which meet at the Lawrence Road Presbyterian
Church and the Presbyterian Church of Lawrenceville, Lawrence Town-
ship, Mercer County. The amendment thus memorializes the action taken
by Lawrence Township and authorizes business as usual without any
inconvenience to the affected religious congregations. Congregants would
be pleased to know that the State is cooperative in relieving any potential
problems.

Economic Impact
The Department will incur direct and indirect costs for the promulga-
tion of the amendment. Those individuals who may have been subject
to ticketing prior to the adoption of the exceptions will no longer be
subject to ticketing or fines for parking in a no-parking zone during
religious services.

Regulatory Flexibility Statement
The proposed amendment does not place any reporting, recordkeeping
or compliance requirements on small businesses, as the term is defined
by the Regulatory Flexibility Act, NJ.S.A. 52:14B-16 et seq. The
proposed amendment primarily affects the motoring public and the
governmental entities responsible for the enforcement of the rules.

Full text of the proposal follows (additions shown in boldface
thus; deletions shown in brackets [thus]):

16:28A-1.57 Route U.S. 206

(a) The certain parts of State highway Route U.S. 206 described
in this subsection shall be designated and established as “no stopping
or standing” zones. In accordance with the provisions of N.J.S.A.
39:4-198, proper signs must be erected.

1.-6. (No change.)

7. No stopping or standing in Lawrence Township, Mercer
County:

i. Along both sides:

(1) For the entire length within the corporate limits, including all
ramps and connections thereto [,] which are under the jurisdiction
of the Commissioner of Transportation[;], except in areas covered
by other approved parking restrictions and during religious services
at the following locations:

(A) Along the easterly side between a point 35 feet north of the
northerly curb line of Fairfield Avenue to approximately 35 feet
south of the southerly curb line of Gedney Road.

(B) Along the easterly side between a point 100 feet north of the
northerly curb line of Gordon Avenue to a point 35 feet south of
the southerly curb line of Cold Soil Road.

(C) Along the westerly side between a point 35 feet south of the
southerly curb line of Manning Lane and a point 100 feet north
of the northerly curb line of Gordon Avenue.

8.-16. (No change.)

[17. No stopping or standing in Lawrence Township, Mercer
County:

i. Along the northbound side:

(1) From the junction of Route US 1 Traffic Circle to the souther-
ly curb line of Fairfield Avenue:

(2) From the northerly curb line of Gedney Road to a point 55
feet north of the prolongation of the northerly curb line of Gordon
Avenue;

(3) From the prolongation of the southerly curb line of Cold Soil
Road to the Lawrence Township—Princeton Township corporate
line.

ii. Along the southbound side:

(1) From the Princeton Township—Lawrence Township corpor-
ate line to the northerly curb line of Manning Lane;

(2) From a point 140 feet north of the northerly curb line of
Gordon Avenue to a point 135 feet south of the southerly curb line
of Gordon Avenue;

(3) From the southerly curb line of Craven Lane to the junction
of Route U.S. 1 traffic circle.

18. No stopping or standing—Monday-Saturday in Lawrence
Township, Mercer County;

i. Along the northbound side:

(1) From a point 55 feet north of the prolongation of the northerly
curb line of Gordon Avenue to the prolongation of the southerly
curb line of Cold Soil Road.]
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Recodify 19.-23. as 17.-21. (No change in text.)
(b)-(c) (No change.)

(a)
DIVISION OF TRANSPORTATION ASSISTANCE
OFFICE OF REGULATORY AFFAIRS

Zone of Rate Freedom
Proposed Amendment: N.J.A.C. 16:53D-1.1

Authorized By: Thomas M. Downs, Commissioner, Department
of Transportation.

Authority: N.J.S.A. 27:1A-5, 27:1A-6, 48:2-21 and 48:4-2.20
through 2.25.

Proposal Number: PRN 1992-300.

A public hearing concerning this proposal will be held on:
Tuesday, July 21, 1992, at 9:00 AM.
Hearing Room
Office of Administrative Law
9 Quakerbridge Plaza
Quakerbridge Road
Mercerville, NJ 08625

Submit written comments by August 5, 1992 to:
Charles L. Meyers
Administrative Practice Officer
Department of Transportation
1035 Parkway Avenue
CN 600
Trenton, NJ 08625
(609) 530-2041

The agency proposal follows:

Summary

The proposed amendment implements certain provisions of N.J.S.A.
48:2 which directs the Commissioner of the Department of Transporta-
tion to establish a Zone of Rate Freedom (ZORF) for the regular route
private autobus carriers operating within the State. The ZORF con-
stitutes a limited percentage range to be set annually by the Com-
missioner in which regular route private autobus carriers may be
permitted to adjust their rates, fares or charges without petitioning the
Department for prior approval. Provided the autobus carrier remains
within the designated percentage range, all that is required is notice to
the Department and the riding public of the rate, fare or charge adjust-
ment prior to the effective date. If, however, the regular route autobus
carrier secks a percentage adjustment greater than that provided for in
the ZORF, such autobus carrier will be required to follow the standard
petitioning procedures, as specified in N.J.S.A. 48:2-21 and N.J.A.C.
16:51-3.10 and 3.11.

After extensive review of the ZORF and its relationship to regular
route private autobus carrier costs, revenues and fare structures, the
Department proposes to amend the current ZORF. The percentage
limitations contained in the 1993 proposal are scaled in consideration
of the varying fares currently charged by intrastate regular route private
autobus operations.

The percentages set forth in the 1993 proposal do not apply to casino
or regular route in the nature of special, charter and special autobus
service operating within the State. Pursuant to N.J.S.A. 48:4-2.25, the
Commissioner is authorized to exempt casino or regular route in the
nature of special, charter and special autobus operations from the
purview of the rate regulation. In accordance with said authority, the
Commissioner continues to so exempt casino or regular route in the
nature of special, charter and special autobus operations within the State
during the calendar year of 1993, subject to the existing conditions
regarding notices to the public and filings with the Department.

Social Impact
The proposed 1993 ZORF Percentage amendment will enable private
autobus carriers, in most cases, to modify regular route fares as may
be required without incurring administrative hearing costs, while also
limiting the chance for uncontested fare increases to adversely impact
on the public. In the Department’s opinion, the fare changes permitted
by the proposed 1993 ZORF will not be burdensome to the public or

regular route private autobus companies.
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Economic Impact
The proposed 1993 Percentage amendment will afford privately owned
autobus companies flexibility in regular route fare adjustment. Such
carriers will not have to incur costly and time consuming petition
procedures when their proposed fare adjustments are consistent with that
allowed.

Regulatory Flexibility Statement

A number of the autobus carriers affected by the proposed amendment
are small businesses, as that term is defined under the Regulatory
Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed amendment does
not place any new reporting or recordkeeping requirements on such
autobus carriers. First time autobus carriers commencing operations will
have to meet the reporting and recordkeeping requirements otherwise
established by law for autobus carriers. The proposed amendment sets
raised limits on rate modifications for which compliance with N.J.A.C.
16:53D-3.10 and 3.11 is not required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

16:53D-1.1 General provisions

(a) Any regular route autobus carrier operating within the State
which seeks to revise its rates, fares or charges in effect as of the
time of the promulgation of this rule shall not be required to
conform with NJ.A.C. 16:51-3.10 (Tariff filings or petitions which
do not propose increases in charges to consumers) or NJ.A.C.
16:51-3.11 (Tariff filings or petitions which propose increases in
charges to customers) provided the increase or decrease in the rate,
fare or charge, or the aggregate of increases and decreases in any
single rate, fare or charge is not more than the maximum percentage
increase or decrease as promulgated below upgraded to the nearest
$.05.

1. The following chart sets forth the [1992] 1993 percentage max-
imum for increases to particular rates, fares or charges and the
resultant amount as upgraded to the nearest $.05:

% Of Increase Upgraded
Present Fare Increase To Nearest $.05
[$.60 or less] $1.10 or less (8.17%] 4.5% $.05
[$.65-$1.20] $1.15-$2.20 [8.17%] 4.5% $.10
[$1.25-$1.80] $2.25-$3.30 [8.17%] 4.5% $.15
[$1.85 upward] $3.35 upward [8.17%] 4.5% $.20+

2. The following chart sets forth the [1992] 1993 percentage max-
imum for decrease to particular rates, fares or charges and the
resultant amount as upgraded to the nearest $.05:

% Of Decrease Upgraded

Present Fare Decrease To Nearest $.05
$ .50 or less 10% $.05

$ .55-$1.00 10% $.10

$1.05 upward 10% $.15+

TREASURY-GENERAL
(b)

OFFICE OF THE STATE TREASURER

Lottery Prize Offset for Child Support and Public
Assistance Payments

Proposed New Rules: N.J.A.C. 17:42

Authorized By: Samuel Crane, State Treasurer.
Authority: P.L.1991, ¢.383 (N.J.S.A. 5:9-13.1 et seq.).
Proposal Number: PRN 1992-276.
Submit comments by August 5, 1992 to:

Steven B. Frakt

Assistant State Treasurer

State House

CN 002

Trenton, N.J. 08625-0002

The agency proposal follows:

(CITE 24 N.J.R. 2343)
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Summary

The proposed new rules implement the provisions of P.L.1991, c.384,
which provides for an offset against State lottery prizes in excess of $2,500
for overdue child support payments and overpayments in certain public
assistance programs.

The proposed rules provide for a match of lists of winners of lottery
prizes in excess of $2,500 with lists of individuals who are in arrears
in child support payments or who received an overpayment in the
programs of Aid to Families with Dependent Children, Food Stamps
or low-income home energy assistance. The match is to be based on
lists maintained by the Division of State Lottery in the Department of
the Treasury and the Division of the Economic Assistance (DEA) in
the Department of Human Services. No lottery prize in excess of $2,500
will be disbursed until a comparison has been made and a resolution
of any debt is satisfied.

In the event of a match, DEA is required to notify the lottery winner
that payment of the prize is being withheld and that the individual may
request a hearing on the alleged debt. If the individual does not request
a hearing, the debt will be paid prior to the disbursement of the
remainder of the lottery prize. If the individual requests a hearing, the
resolution of the hearing process will determine whether or not the
lottery prize will be applied to the debt.

Social Impact

The proposed new rules will enhance the ability of the State to identify
and recover debts owed for child support or for overpayments in public
assistance programs. The recovery of child support arrears will be of
significant social and economic benefit to the families who are legally
entitled to and who are economically dependent on child support pay-
ments. In the case of the repayment to public assistance programs, the
additional funds will enable the State to provide public assistance support
to more clients.

Economic Impact

The proposed new rules will have a positive economic impact. They
will benefit the economic condition of those families who receive pay-
ments for past due child support, and they will provide additional funds
for State public assistance programs. In accordance with P.1..1991, c.384,
the costs of implementing the Act and these rules will be borne by the
Division of Economic Assistance of the Department of Human Services.
Lottery winners whose prizes are subject to the offset will have their
prizes reduced by the offset amount.

Regulatory Flexibility Statement
The proposed new rules do not impose reporting, recordkeeping or
other compliance requirements on small businesses. The proposed rules
govern only the administrative operations of State agencies and impact
only upon individuals who have won lottery prizes in excess of $2,500.
Therefore, a regulatory flexibility analysis is not required pursuant to
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposed new rules follows:

CHAPTER 42
OFFSET OF STATE LOTTERY PRIZES
TO SATISFY OVERDUE CHILD SUPPORT PAYMENTS
AND OVERPAYMENTS IN CERTAIN PUBLIC ASSISTANCE
PROGRAMS

SUBCHAPTER 1. GENERAL PROVISIONS

17:42-1.1 DEA’s responsibility

The Division of Economic Assistance in the Department of
Human Services (DEA) shall maintain a list of individuals covered
by P.L.1991, c.384 (N.J.S.A. 5:9-13.1 et seq.). The list shall include
the individual’s name and social security number, plus the amount
of the alleged support arrears or public assistance overpayment. The
list shall be updated at least monthly to show new individuals or
obligations and to show payment or satisfaction of amounts outstand-
ing.
17:42-12 Lottery’s responsibility

The Division of State Lottery (Lottery) shall maintain a list of
winners of prizes in amounts in excess of $2,500. The list shall include
the winners’ names, addresses, social security numbers and amounts
won. The list shall be updated weekly.

(CITE 24 NJ.R. 2344)
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17:42-1.3 OTIS’ responsibility

On a weekly basis, the Office of Telecommunications and Informa-
tion Services (OTIS) shall perform a computer match of the data
on the two lists to ascertain the existence of a social security number
match and shall notify both DEA and Lottery of the existence of
any such match or of the fact that no matches were found from
the given comparison. If matches are found, OTIS shall transmit
a list to each agency including the individual’s name, address, social
security number, lottery prize and outstanding arrearage or overpay-
ment. No Lottery prize in excess of $2,500 shall be disbursed by
the Department of the Treasury (Treasury) until results of a match
involving that prize payment have been determined. In case of
annuity prizes where the first installment has not been paid, the
match will be conducted on an expedited basis, directly between
DEA and Lottery. If the first installment exceeds the lien, a net
check can be given to the winner immediately, with the procedures
elaborated under these rules to apply to the amount withheld from
immediate distribution.

17:42-1.4 Prize disbursement restriction

Upon receipt of notice from OTIS that a social security number
match has been made, neither Lottery nor Treasury shall disburse
the lottery prize (except a first annuity installment as described in
NJ.AC. 17:42-1.3) until notified that the hearing procedures set
forth in this subchapter have been completed or that no hearing
has been timely requested. Lottery prizes of $5,000 or more shall
first be subjected to Federal income tax withholding before any other
setoffs, deductions or set-asides under these rules.

17:42-1.5 Notice of prize withholding

Within 14 days of notification by OTIS that a social security
number match has been found to exist, DEA shall cause written
notice to be sent to the subject of the match by first class mail. Such
notice shall inform the individual that the match has been found
to exist, that payment of the lottery prize is being withheld, that
he or she has the right to make a request, within 10 business days
of the date of the notice, for a hearing on the alleged debt and
the proposed setoff and that, if no such request is timely received,
Treasury will transmit the withheld money, up to the amount owed,
to DEA or to the Office of Child Support and Paternity Programs
in the Department of Human Services (OCSPP) for transmission
to the appropriate county probation department.

17:42-1.6 Treasury action following notice of prize withholding

(a) No later than 15 business days from the date of the notice
to the alleged debtor, DEA shall notify Treasury and Lottery of any
request by the alleged debtor for a hearing, of the failure of the
debtor to make such request or of the satisfaction of the alleged
debt. Such information shall allow Treasury to:

1. Maintain the account on a hold status if a hearing has been
requested;

2. Transmit the alleged debt to DEA or OCSPP where the alleged
debtor has not made a timely request for a hearing or where a
hearing request is made but subsequently withdrawn; or

3. Release the prize check to the winner if the debt has been
satisfied.

(b) Treasury shall extend the hold status of an affected check until
a final decision by DEA, in order to accommodate the hearing
process, where Treasury has been notified that a hearing has been
requested pursuant to NJ.A.C. 17:42-1.7. Following the hearing,
N.JA.C. 17:42-1.8 shall apply. If the request for the hearing is
withdrawn, the provisions of (a)2 and 3 above shall apply.

17:42-1.7 Right to hearing

(a) Any person whose lottery prize has been withheld pursuant
to P.L.1991, ¢.384 (N.J.S.A. 5:9-13.1 et seq.) may request a hearing
by serving a written request on DEA within 10 business days of the
notice of match described in N.J.A.C. 17:42-1.5.

(b) When an alleged debtor makes a timely request for a hearing
in a case where DEA is seeking to recoup arrears of child support
payments, DEA shall notify the appropriate county probation depart-
ment, which shall conduct an administrative review of the matter.
The issues to be resolved shall include whether the claimed sum
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asserted is due and owing. If the matter cannot be resolved, then
the alleged debtor may appeal to the Superior Court of New Jersey,
Chancery Division, Family Part.

(c) If there is a judgment against the alleged debtor in a case
where DEA is seeking to recoup an overpayment of Aid to Family
with Dependent Children benefits, food stamp benefits or low-
income home energy assistance benefits, the alleged debtor must
seek relief in the court where judgment was entered. If there is no
judgment against the alleged debtor, he or she may request a
contested case hearing pursuant to the Administrative Procedure
Act, N.LS.A. 52:14B-1 et seq. and 52:14F-1 et seq., through the
county welfare agency which issued the benefits.

17:42-1.8 Transmission of prize offset to DEA or OCSPP

(a) Upon either final determination of the debt due and owing
and exhaustion of time in which an appeal may be filed, or upon
the debtor’s default for failure to make timely request for review
of the asserted setoff, or upon payment (in whole or in part) of
the outstanding debt, DEA shall forthwith notify Treasury and Lot-
tery, following which the amounts withheld from distribution, up to
the amount owed, shall be transmitted to DEA or OCSPP, as
appropriate. In cases of multiple or conflicting claims, DEA will
provide internal dispute resolution or apportionment according to
its own procedures.

(b) Where judicial review is sought from the administrative re-
view, DEA shall advise Treasury and Lottery of such appeal within
three days of receiving notice of the filing of the request for review.
Upon resolution of judicial review (including any appeal which may
be taken) like notice shall be provided by DEA to Treasury and
Lottery.

17:42-1.9 Notice and disbursement of prize after setoff

Upon the finalization of setoff through administrative or judicial
action, DEA shall notify the debtor in writing of the action taken
and of any outstanding balance remaining due after the setoff. If
there is an outstanding prize balance remaining after the setoff, it
shall be disbursed with the notice described in this section.

17:42-1.10 Confidentiality

Apart from notice to affected individuals and to county probation
departments for purposes of administrative review, personally iden-
tifiable information compiled under this chapter regarding any
person shall be confidential and shall not be disseminated or used
for any purpose other than as set forth in N.J.S.A. 5:9-13.1 et seq.
and this chapter.

(a
DIVISION OF PENSIONS

State Health Benefits Program
Part-Time Deputy Attorneys General; Eligibility

Proposed Amendment: N.J.A.C. 17:9-4.2

Authorized By: State Health Benefits Commission,
Patricia A. Ghiacchio, Acting Secretary

Authority: N.J.S.A. 52:14-17.27

Proposal Number: PRN 1992-265.

Submit comments by August 5, 1992, to:
Peter J. Gorman, Esq.
Executive Assistant
Division of Pensions
CN 295
Trenton, New Jersey 08625

The agency proposal follows:

Summary
The purpose of the proposed amendment is to permit deputy attorneys
general who are working part time to continue to be covered by the
State Health Benefits Program. In 1987, the Department of Law and
Public Safety instituted a pilot program, primarily for those deputy
attorneys general with child care responsibilities, to work less than the
normal workweek usually required for the position, but at least 20 hours
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per week. The primary purpose of the program was to enable the
Department to retain dedicated and experienced lawyers who might
otherwise have to terminate their service with the Department. The rules
of the Commission at the time that the program was enacted did not
authorize coverage in this type of situation. Health coverage was provided
to participants in the program pursuant to the provisions of N.J.A.C.
17:9-4.2(a)7 but, as initially adopted, the rule contained a sunset
provision, commencing April 1, 1988, and running through March 31,
1990. Thereafter, the rule was extended for an additional period through
June 30, 1992, while the Department evaluated its experience with its
part time program.

The Department has completed its review of the program and has
established a permanent part-time work plan for deputy attorneys
general. An essential element of the program is the provision of health
care coverage to the deputies who participate in the program.

The proposed amendment provides that deputy attorneys general in
the Office of the Attorney General and the Divisions of Criminal Justice,
Gaming and Law in the Department of Law and Public Safety, who are
participating in a program of part-time employment for deputy attorneys
general and who are paid for a minimum of 20 hours per week, shall
be considered as “full-time” employees for the purposes of coverage
under the State Health Benefits Program. The adoption of this amend-
ment will permit the continuation of health benefits coverage for those
deputies in the part-time program. It contains a sunset provision which
will permit the reevaluation of the program in another two years.

Social Impact
This proposed amendment will benefit the affected deputy attorneys
general by permitting them to continue their health care coverage while
they continue working for the Department. It will also provide the State
with the ability to retain experienced members of its legal staff.

Economic Impact
No significant economic impact on the State Health Benefits Program
is anticipated from the adoption of this proposal. Any increase in cost
from extending coverage to employees who would not otherwise be
eligible for the coverage will be more than offset by the avoidance of
loss of experienced employees and the loss in productivity which accom-
panies such losses.

Regulatory Flexibility Statement

A regulatory flexibility analysis is not required because this proposed
amendment does not impose reporting, recordkeeping or other com-
pliance requirements on small businesses as defined under the Reg-
ulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Since the rules of the
Division of Pensions only impact upon public employers and/or
employees, this amendment will not have any effect upon small business
or private industry in general.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

17:9-4.2 State; full-time defined

(a) For the purposes of State coverage, “full-time” shall mean:

1.-6. (No change.)

7. Deputy attorneys general in the Office of the Attorney General
and the Divisions of Criminal Justice, Gaming and Law in the
Department of Law and Public Safety, who are [participating in a
pilot program of part-time employment for deputy attorneys general
conducted by the Department and are| paid for a minimum of 20
hours per week, notwithstanding the provisions of N.J.A.C. 17:9-4.4,
until June 30, [1992] 1994,

(CITE 24 N.J.R. 2345)
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(a)

HACKENSACK MEADOWLANDS DEVELOPMENT
COMMISSION

Official Zoning Map
Proposed Amendment: N.J.A.C. 19:4-6.28

Authorized By: Hackensack Meadowlands Development
Commission, Anthony Scardino, Jr., Executive Director.
Authority: N.J.S.A. 13:17-1 et seq., specifically 13:17-6(i), and

NJ.A.C.19:4-6.27.
Proposal Number: PRN 1992-284.
A public hearing concerning this proposed amendment will be held
on July 28, 1992 at or after 7:00 P.M. at:
Hackensack Meadowlands Development Commission
One DeKorte Park Plaza
Lyndhurst, New Jersey 07071
Submit written comments by August 5, 1992 to:
Thomas R. Marturano, Acting Chief Engineer
Hackensack Meadowlands Development Commission
One DeKorte Park Plaza
Lyndhurst, New Jersey 07071

The agency proposal follows:
Summary
The proposed amendment to the Hackensack Meadowlands Develop-

ment Commission Official Zoning Map consists of a change in zoning
designation of Block 286, Lots 5, 6A, 7, and 9, in Kearny, New Jersey,

(CITE 24 N.J.R. 2346)

PROPOSALS

from Highway Commercial to Heavy Industrial, as requested by Joseph
Supor and Universal Flavors (see Notice of Receipt of Petition for
Rulemaking, published on May 18, 1992 in the New Jersey Register at
24 N.J.R. 1920(c)).

Social Impact

The proposed zoning change will allow for heavy industrial develop-
ment in an area which currently contains predominantly heavy industrial
uses. Three of the four lots are vacant. Universal Flavors, lozated on
Block 286, Lot 7, is an existing nonconforming use and thercfore ex-
pansion is limited. The proposed rezoning will take a viable, functioning
property, which is limited by its current zoning designation, and allow
it to expand and grow.

Economic Impact
The proposed rezoning of the subject site will permit development
of the property consistent and compatible with adjacent lands. Develop-
ment of this site will not cause undue hardship to the Town of Kearny,
New Jersey.

Regulatory Flexibility Statement
The effect of this proposed amendment would be to rezone: certain
properties in the Town of Kearny. The amendment will have no impact
on small businesses, as defined under the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq., other than the uses that would be psrmitted
in the rezoned property. There being no reguiation over small businesses
in any other manner, no regulatory flexibility analysis is required.

19:4-6.28 Official Zoning Map

Change the zoning designation of Block 286, Lots 5, 6A, 7, and 9,
in the Town of Kearny, from Highway Commercial to Heavy Industrial.
An excerpt from the Official Zoning Map, highlighting the four lots
affected, is reproduced below.
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(a)
CASINO CONTROL COMMISSION

Organization and Operation of the Commission
Delegation of Authority

Proposed New Rule: N.J.A.C. 19:40-2.5

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.

Authority: N.J.S.A. 5:12-54 and 69(a).

Proposal Number: PRN 1992-270.

Submit comments by August 5, 1992 to:
Mary S. LaMantia, Assistant Counsel
Casino Control Commission
Tennessee and the Boardwalk
Atlantic City, New Jersey 08401

The agency proposal follows:

Summary

The Casino Control Act, NJ.S.A. 5:12-1 et seq., vests in the Casino
Control Commission the authority and responsibility to implement a
detailed and comprehensive scheme for the regulation of casino gaming
in New Jersey. The ever-increasing scope and complexity of matters
entrusted to regulatory bodies such as the Commission makes delegation
of certain tasks a practical necessity. The proposed new rule explains
the standards and procedures whereby the Commission may delegate
certain functions to its staff.

Delegations of authority are implemented by formal Commission
resolutions. Although staff determinations pursuant to delegated
authority need not be ratified by the Commission, review by the full
Commission will be provided upon the written request of the Division
of Gaming Enforcement or other affected party within three days of
the staff’s action. In addition, any matter otherwise delegated to the staff
may, in the Commission’s discretion, alternatively be presented for con-
sideration by the full Commission.

A list of functions currently performed by the staff through delegated
authority will be included in the new rule at N.J.A.C. 19:40-2.5(h). This
informational provision is not subject to notice and comment, and will
be added upon adoption. Such compilation should provide a useful
reference source for the regulated public, but should not be viewed as
an exclusive listing of delegated functions. While the Commission will
from time to time update this list, the effective delegation of authority
by the Commission is, of course, not contingent upon the amendment
of this provision.

Social Impact
The delegation of certain of the Commission’s functions to its staff,
as provided in the proposed new rule, enables the Commission to fulfill
the mandates of the Casino Control Act with optimum efficiency, and
thus benefits both the casino industry and the regulatory agencies.

Economic Impact

The standards and procedures set forth in the proposed new rule will
promote greater efficiency in the Commission’s daily operations, and
expedite the review and approval of many types of applications, sub-
missions and filings by allowing such functions to be performed at the
staff level rather than by formal Commission action. The proposed new
rule can thus be expected to provide an economic benefit to the casino
industry and the agency itself.

Regulatory Flexibility Statement
The proposed new rule affects the exercise of Commission authority
by the agency itself, and thus does not impact upon small businesses
as defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
A regulatory flexibility analysis is thus not required.

Full text of the proposed new rule follows:

19:40-2.5 Delegation of Commission authority

(a) The Commission may, in its discretion and where permitted
by law, delegate its authority to perform any of its functions under
the Act or this title to a member or members of its staff. Except
as provided in (d) below, such action shall for all purposes be
deemed the final action of the Commission, without approval,
ratification or other further action by the Commission.

(CITE 24 N.J.R. 2348)
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(b) Any delegation of Commission authority shall be cffected
through the adoption of a formal resolution at a public mecting of
the Commission. Such resolution shall specify the following, without
limitation:

1. The specific authority delegated;

2. The member or members of the Commission’s staff to whom
such authority is delegated; and

3. Any limitations or conditions imposed on the authority
delegated.

(c) All delegations of authority made pursuant to this section shall
remain in effect indefinitely, unless otherwise specified in the im-
plementing resolution. Any delegation of authority previously ap-
proved by the Commission may be revoked or modified by the
Commission through the adoption of a subsequent formal resolution.

(d) Any determination by the Commission staff pursuant to
delegated authority shall be presented for review by the full Com-
mission, upon timely request by the Division or any party aclversely
affected by such determination. Such request shall be in writiag, and
must be received by the Commission within three days after t1e date
of such determination. No determination by the Commission staff
pursuant to delegated authority shall be deemed final until all parties
have been afforded an opportunity for review in accordance with
this subsection.

(e) Notwithstanding any other provision of this section, any matter
which has otherwise been delegated to the Commission staff may
alternatively be presented to and determined by the full Commission
on its own motion or at the discretion of the Chair, or upon the
request of the Commission staff.

(f) The use of the term “Commission,” “Chair,” “Chairman,”
“Commissioner,” or “member” in this title shall not be interpreted
to preclude any delegation of authority to the Commission staff in
accordance with this section.

(8) Whenever any provision of these regulations requires that a
party provide notice to or file any application, petition or other
submission with the Commission or Chair, the Commission shall
provide written notice to such party, designating any member or
members of its staff authorized to accept such notice or filings on
behalf of the Commission or Chair.

(b)
CASINO CONTROL COMMISSION

Internal Controis
Retention, Storage and Destruction of Books,
Records and Documents

Proposed Amendment: N.J.A.C. 19:45-1.8

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.

Authority: N.J.S.A. 5:12-96(¢).

Proposal Number: PRN 1992-269.

Submit written comments by August 5, 1992 to:
Mary S. LaMantia, Assistant Counsel
Casino Control Commission
Tennessee and the Boardwalk
Atlantic City, New Jersey 08401

The agency proposal follows:

Summary

Until recently, the Casino Control Act required that all records per-
taining to a casino licensee’s operations and hotel be maintained “for
a period of seven years or such other period of time as the Comrnission
shall require.” N.J.S.A. 5:12-96(e), (amended P.L.1991, c.187). All
destruction of documents by casino licensees has required the filing of
a petition, reviewed and approved by the Commission staff through
delegated authority.

In 1991 the Legislature eliminated the presumptive seven-year reten-
tion schedule, leaving such determinations to the discretion of the Com-
mission. In light of this statutory change, the Commission has reviewed
the standards and procedures for records retention and destruction, set
forth at N.JA.C. 19:45-1.8.
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The proposed amendment eliminates the current petition process for
records destruction, instead specifying the records retention schedule for
various types of documents. After the retention period has expired,
licensees would be required to provide 15 days’ prior written notice of
any records destruction to the Commission and Division. Destruction
could proceed unless the licensee is otherwise notified in writing by either
agency. Certain specified documents, such as patron mailing lists and
housekeeping reports, could be destroyed at any time without notice.

The proposed amendment also eliminates the petition process for off-
site record generation or storage. Although initial site approval is still
required, there is no differentiation between on- and off-site generation
or storage. Licensees will, however, be held accountable for providing
access to any document, at a minimum, within 24 hours. Microfilming
is also eliminated as a prerequisite to off-site storage.

Finally, the proposed amendment permits the use of an independent
records disposal company, except for credit-related documents.

Social Impact
The proposed amendment should benefit both the casino industry and
the regulatory agencies by simplifying and expediting the standards and
procedures for records retention and destruction. The rules nonetheless
ensure that all records are maintained for a period of time adequate
to meet any investigatory and regulatory concerns.

Economic Impact
By eliminating the need for formal review and approval of requests
for records destruction, the proposed amendment should reduce the time
and expense incurred by both the casino industry and the regulatory
agencies.

Regulatory Flexibility Statement
The proposed amendment affects only casino licensees, none of which
qualifies as a small business pursuant to the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq. A regulatory flexibility analysis is thus not
required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

19:45-1.8 Retention, storage and destruction of books, records and
documents

(a) [Except as otherwise provided in this section, all] All original
books, records and documents pertaining to the casino licensee’s
operations and approved hotel shall be:

1. (No change.)

2. Retained on the site of the approved hotel building or at
another secure location approved in accordance with (d) below for
[a] the time period [of at least seven years] specified in (c) below;

3. Held immediately available for inspection by agents of the
Commission and Division during all hours of operation; [and]

4. Organized and indexed in such a manner so as to provide
immediate accessibility to agents of the Commission and Divi-
sion; and

5. Destroyed only after:

i. Expiration of the minimum retention period specified in (c)
below; and

ii. Written notice to the Commission and Division in accordance
with (f) below.

(b) For the purposes of this section, “books, records and docu-
ments” shall be defined as any book, record or document pertaining
to, prepared in or generated by the operation of a casino or an
approved hotel including, but not limited to, all forms, reports,
accounting records, ledgers, subsidiary records, computer generated
data, internal audit records, correspondence and personnel records.
This definition shall apply without regard to the medium through
which the record is generated or maintained, for example, paper,
magnetic media or encoded disk.

(c) All original books, records and documents shall be retained
by a casino licensee in accordance with the following schedules. For
purposes of this subsection, “original books, records or documents”
shall not include copies of originals, except for copies which contain
original comments or notations or parts of multi-part forms.

1. The following original books, records and documents shall be
retained indefinitely unless destruction is requested by the casino
licensee and approved by the Commission:
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i. Corporate records required by N.J.A.C. 19:45-1.4;

ii. Records of corporate investigations and due diligence
procedures;

ili. Casino employee personnel files;

iv. Records of hours worked by persons employed in gaming-
related positions for more than three years, in an abstract or other
readily accessible format; and

v. A record of any original book, record or document destroyed,
identifying the particular book, record or document, the period of
retention and the date of destruction.

2. The following original books, records and documents shall be
retained by a casino licensee for a minimum of five years:

i. All gaming-related documents, including, without limitation,
casino cage documents; patron gaming records; records concerning
junkets; and records concerning gaming-related casino service
industries;

ii. Hotel-related documents which pertain to the purchasing de-
partment and accounts payable department; accounts receivable
documents from store rentals and travel wholesalers; petty cash
documentation and general ledgers and supporting journals; and

iii. Any other original book, record or document not otherwise
specified in this subsection.

3. The following original books, records and documents shall be
retained by a casino licensee for a minimum of three years:

i. Hotel income audit documents, including, without limitation,
cashier reports, room tally reports, deposit envelopes, telephone call
records and charges, register tapes, room service checks, laundry
charges, over/short reports, drop envelopes, rate variations and
missing check reports;

ifi. Non-gaming hotel-related documents, including, without
limitation, records concerning hotel guests; records concerning ban-
quets; food and beverage documents; records of retail stores, ac-
counts receivable and other records of transactions in which the
casino licensee is a vendor; advertising records; and entertainment
records;

iii. Files and workpapers used to prepare budgets;

iv. Payroll records, except as provided in (c)1 above;

v. Signature cards of terminated employees;

vi. Marketing department records;

vii. Returned check aging reports, except for year-end reports;

viii. Card and dice transaction and inventory reports;

ix. Surveillance department visitor logs;

x. Complimentary settled guest checks;

xi. Security incident reports;

xii. Insurance department records relating to guest claims and
copies of arrest records;

xiii. Credit union records; and

xiv. Any gaming-related document for which the casino licensee
can demonstrate that the information contained thereon is
duplicative or less than that recorded on another document retained
in accordance with (c)1 and 2 above.

4. The following original books, records and documents shall be
retained by a casino licensee for a minimum of six months:

i. Coupons entitling patrons to cash or slot tokens, including
unused, voided and redeemed coupons;

ii. Documents relating to promotions, such as entry forms and
game tickets;

iii. Load count arrival forms;

iv. Credit card settled guest checks pertaining to restaurant and
bar charges;

v. Room charge settled guest checks pertaining to restaurant and
bar charges;

vi. Credit card vouchers used to settle guest checks in restaurants
and bars;

vii. Guest check control sheets used to control the issuance and
return of guest checks to cashiers, bartenders and food servers;

viii. Credit applications with unused lines of credit;

ix. Hotel cashier envelopes;

X. Surveillance employee duty logs, VCR/tape logs, and equipment
malfunction reports; and

xi. Zeroed-out countercheck envelopes.

(CITE 24 N.J.R. 2349)
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5. The following original books, records and documents do not
have to be retained by a casino licensee for any minimum period
of time, and may be destroyed without notice otherwise required
by (f) below:

i. Parking ticket stubs;

ii. Coat check tickets;

iii. Housekeeping reports;

iv. Maintenance department records;

v. Patron mailing lists;

vi, Blank entry forms;

vii. Bellman and baggage forms;

viii. Cash settled guest checks;

ix. Food credit and complimentary beverage coupons;

x. Drink chits;

xi. Food and beverage order slips;

xii. Bottle sales slips;

xiii. Showroom starter slips;

xiv. Cashier journal rolls;

xv. Communication department records; and

xvi. Unsolicited resumes or letters requesting employment.

[(©)](d) A casino licensee may petition the Commission at any
time for approval [to generate or store original books, records and
documents at] of a [secure] facility off the site of the approved hotel
building to be used to generate or store original books, records and
documents. Such petition shall include:

[1. A list and detailed description of all original books, records
and documents which the casino licensee wishes to generate or store
at the off-site facility;]

[2.11. A detailed description of the proposed off-site facility, in-
cluding security and fire safety systems; and[, or a recitation of the
prior approval of the facility by the Commission;

3. A description of the internal control procedures necessary for
the control or safe transport of the original books, records and
documents to be generated or stored at the off-site facility;

4. A description of the system by which the original books, records
and documents will be organized and indexed so as to provide ready
access to agents of the Commission and Division; and]

Recodify [5.] as 2. (No change in text).

[(d) The Commission may prohibit the transfer of any original
book, record or document from the approved hotel building or an
approved off-site facility to any other approved location unless the
particular book, record or document has first been copied and stored
on microfilm, microfiche or other suitable media in accordance with
the provisions of (e) below.]

(e) [All] A casino licensee may petition the Commission at any
time for permission to copy and store original books, records and
documents [may be copied and stored] on a microfilm, microfiche
or other suitable media system approved by the Commission. A
microfilm, microfiche or other media system shall be approved if
it contains the following elements to the satisfaction of the
Commission:

1.-4. (No change.)

[(f) No original book, record and document may be destroyed by
a casino licensee without the prior approval of the Commission. The
Commission may prohibit the destruction of any original book,
record or document unless the particular book, record or document
has first been copied and stored on microfilm, microfiche or other
suitable media in accordance with the provisions of (e) above. No
original book, record or document necessary or useful to the audit
or certification of a casino licensee’s gross revenue may be destroyed
unless and until it has been copied and stored on microfilm,
microfiche or other suitable media for a period of at least two years.
Any petition for approval to destroy books, records or documents
pursuant to this section shall include:

1. A list and detailed description of each original book, record
or document which the casino licensee wishes to destroy;

2. A certification as to whether or not each of these books, records
or documents has been copied and stored on microfilm, microfiche
or other suitable media; and

3. A statement explaining why each of these books, records or
documents need not be retained.]

(CITE 24 N.J.R. 2350)
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(f) A casino licensee shall notify the Commission and the Division
in writing at least 15 days prior to the scheduled destruction of
any original book, record or document. Such notice shall list each
type of book, record and document scheduled for destruction, includ-
ing a description sufficient to identify the books, records and docu-
ments included; the retention period; and the date of destruction.
Each casinc licensee shall retain this record of destruction in ac-
cordance with (c)1 above.

(g) The Commission or the Division may prohibit the destruction
of any original book, record or document by so notifying the casino
licensee in writing within 15 days of the receipt of notice of destruc-
tion pursuant to (f) above. Such original book, record or document
may thereafter be destroyed only upon notice from the Cominission
or Division, or by order of the Commission upon the petition of
the casino licensee or by the Commission on its own initiative.

(h) The casino licensee may utilize the services of a disposal
company for the destruction of any books, records or documents
except those related to credit. Any cash complimentary coupons to
be destroyed by a dispesal company shall be cancelled with a void
stamp, hole punch or similar device, or must contain a clearly
marked expiration date which has expired.

Recodify existing [(g)] as (i) (No change in text.)

(a)
CASINO CONTROL COMMISSION

Gaming Equipment
Blackjack Table; Physical Characteristics

Proposed Amendment: N.J.A.C. 19:46-1.10

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Authority: N.J.S.A. 5:12-63(c) and 70(f).
Proposal Number: PRN 1992-286.
Submit comments by August 5, 1992 to:
Catherine A. Walker, Senior Assistant Counsel
Casino Control Commission
Tennessee Avenue and the Boardwalk
Atlantic City, NJ 08401

The agency proposal follows:

Summary

The Casino Control Commission is proposing an amendment to
N.J.A.C. 19:46-1.10 in response to a petition filed by Adamar of New
Jersey, Inc. (see 24 N.J.R. 2085(a)). The proposed amendment to
N.J.A.C. 19:46-1.10 provides that casino licensees offering doutle ex-
posure blackjack pursuant to N.J.A.C. 19:47-2.6(k) must use an a:terna-
tive blackjack layout with inscriptions different from those set forth in
N.J.A.C. 19:46-1.10(c), when offering double exposure blackjack to the
public.

Social Impact
The proposed amendment will provide more accurate information to
gaming patrons in those instances when double exposure blackjack is
offered to the public.

Economic Impact
The proposed amendment to N.J.A.C. 19:46-1.10 is anticipated to have
a minimal economic impact on those casino licensees which chonse to
offer double exposure blackjack and will be required to provide a
blackjack layout that has some of the important rules of double exposure
blackjack inscribed upon it. There will be no economic impact on :asino
patrons or the regulatory agencies.

Regulatory Flexibility Statement
The proposed amendments will affect New Jersey casino licensees,
none of which is a “small business” as that term is defined in the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. Accordingly, no
regulatory flexibility analysis is required.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
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19:46-1.10 Blackjack table; physical characteristics

(a)-(c) (No change.)

(d) Notwithstanding the requirements of (c) above, if a casino
licensee offers blackjack rule variations in accordance with the
requirements of N.J.A.C. 19:47-2.6(k), the cloth covering the black-
jack table shall be approved by the Commission and have imprinted
on it, at a minimum, the following inscriptions:

1. Blackjack pays 1 to 1;

2. Dealer must draw to 16 and stand on all 17’s; and

3. Dealer’s hole card dealt face up.

Recodify existing (d)-(e) as (e)-(f) (No change in text.)

(@)
CASINO CONTROL COMMISSION

Gaming Equipment; Rules of the Games

Blackjack Table; Card Reader Device; Physical
Characteristics; Inspections

Cards; Physical Characteristics

Approval of Gaming Equipment; Retention by
Commission and Division; Evidence of Tampering

Definitions; Procedure for Dealing Cards; Insurance
Wagers; Irregularities

Proposed Amendments: N.J.A.C. 19:46-1.10, 1.17
and 1.20, and 19:47-2.1, 2.6, 2.9 and 2.15

Authorized By: Casino Control Commission, Joseph A. Papp,
Executive Secretary.
Aathority: N.J.S.A. 5:12-63(c), 69, 70(f), 99 and 100(e).
Proposal Number: PRN 1992-271.
Submit comments by August 5, 1992 to:
Barbara A. Mattie, Chief Analyst—Operations
Casino Control Commission
Tennessee Avenue and the Boardwalk
Atlantic City, NJ 08401

The agency proposal follows:

Summary

The proposed amendments permit casino licensees to utilize a card
reader device that allows the dealer to read his or her hole card in order
to determine if the dealer has a blackjack. If the dealer has an ace
showing (first card), the device will be used to determine if the dealer’s
hole card (second card) is a king, queen, jack or ten. If the dealer has
a 10 value card showing (first card), the device will be used to determine
if the hole card (second card) is an ace. If the dealer has a blackjack,
no additional cards will be dealt and each player’s wager will be a push,
if he or she has blackjack, or will lose and be collected by the dealer.

Social Impact
The proposed amendments are not anticipated to have a significant
social impact. Blackjack patrons playing at a table where a card reader
device is installed will most likely experience a faster paced game.

Economic Impact

If a casino licensee elects to utilize a card reader device, the casino
will experience more hands per hour because the dealer will not have
to deal out additional cards if he or she has achieved a blackjack. A
manufacturer of this device and two casino licensees interested in testing
it have indicated that they anticipate that the number of hands dealt
may increase by 20 to 36 hands per hour. If this occurs, there is a possible
increase in casino revenue. Casino licensees which choose to use this
device will incur some cost to install the card reader device onto a
blackjack table.

Regulatory Flexibility Statement
A regulatory flexibility statement is not required since the proposed
amendments will only affect the operation of New Jersey casino licensees,
none of which qualifies as a small business protected under the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposai follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):
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19:46-1.10 Blackjack table; card reader device; physical
characteristics; inspections

(a)-(e) (No change.)

(f) A blackjack table may have attached to it, as approved by
the Commission, a card reader device which permits the dealer to
read his or her hole card in order to determine if the dealer has
a blackjack in accordance with N.J.A.C. 19:47-2.6. If a blackjack
table has an approved card reader device attached to it, the
floorperson assigned to the table shall inspect the card reader device
at the beginning of each gaming day. The purpose of this inspection
shall be to insure that there has been no tampering with the device
and that it is in proper working order.

19:46-1.17 Cards; physical characteristics

(a)-(b) (No change.)

(c) Each suit shall be composed of 13 cards—ace, king, queen,
jack, 10, 9, 8, 7, 6, 5, 4, 3, 2. The face of the ace, king, queen, jack
and 10 value cards may contain an additional marking, as approved
by the Commission, which will permit a dealer, prior to exposing
his or her hole card at the game of blackjack, to determine the
value of that hole card.

(d)-(h) (No change.)

19:46-1.20 Approval of gaming equipment; retention by
Commission and Division; evidence of tampering

(a) The Commission shall have the discretion to review and ap-
prove all gaming equipment and other devices used in a casino as
to quality, design, integrity, fairness, honesty and suitability including
without limitation gaming tables, layouts, roulette wheels, roulette
balls, drop boxes, big six wheels, sic bo shakers, sic bo electrical
devices, chip holders, racks and containers, scales, counting devices,
trolleys, slip dispensers, dealing shoes, dice, cards, locking
devices, card reader devices and data processing equipment.

(b) (No change.)

(c) Any evidence that gaming equipment or other devices used
in a casino including, without limitation, gaming tables, layouts,
roulette wheels, roulette balls, drop boxes, big six wheels, sic bo
shakers, sic bo electrical devices, gaming chips, plaques, chip holders,
racks and containers, scales, counting devices, trolleys, slip dis-
pensers, dealing shoes, locking devices, card reader devices, data
processing equipment, tokens and slot machines have been tampered
with or altered in any way which would affect the integrity, fairness,
honesty or suitability of the gaming equipment or other device for
use in a casino shall be immediately reported to an agent of the
Commission and the Division. A member of the casino licensee’s
security department shall be required to insure that the gaming
equipment or other device and any evidence required to be reported
pursuant to this subsection is maintained in a secure manner until
the arrival of an agent of the Division. Rules concerning evidence
of tampering with dice and cards may be found at N.J.A.C
19:46-1.16(g) and 19:46-1.18(n), respectively.

19:47-2.1 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Card reader device” is defined in N.J.A.C. 19:46-1.10.

19:47-2.6 Procedure for dealing cards

(a)-(i) (No change.)

(i) In lieu of the procedures set forth in (h) above, a casino
licensee may permit a blackjack dealer to deal his or her hole card
face downward after a second card and before additional cards are
dealt to the players provided that said dealer not look at the face
of his or her hole card until after all other cards requested by the
players pursuant to these regulations are dealt to them[.]; provided,
however, if a casino licensee elects to utilize a card reader device
and the dealer’s first card is an ace, king, queen, jack or 10 of any
suit, the dealer shall determine whether the hole card will give the
dealer a blackjack prior to dealing any additional cards to the
players at the table, in accordance with procedures approved by the
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Commission. The dealer shall insert the hole card into the card
reader device by moving the card face down on the layout without
exposing it to anyone, including the dealer, at the table.
Notwithstanding any other provisions of this subchapter to the
contrary, if the dealer has a blackjack, no additional cards shall
be dealt and each player’s wager shall be settled in accordance with
NJ.A.C. 19:47.23 and 2.7.
(k)-(0) (No change.)

19:47-2.9 Insurance Wagers

(a) (No change.)

(b) An insurance bet may be made by placing on the insurance
line of the layout an amount not more than half the amount staked
on the player’s initial wager, except that a player may bet an amount
in excess of half the initial wager to the next unit that can be wagered
in chips, when because of the limitations of the value of chip
denominations, half the initial wager cannot be bet. All insurance
wagers shall be placed immediately after the second card is dealt
to each player and prior to any additional cards being dealt to any
player at the table, if a card reader device is not in use and, if a
card reader device is in use, prior to the dealer inserting his or
her hole card into the card reader device.

(c)-(d) (No change.)

19:47-2.15 Irregularities

(a)-(i) (No change.)

() If the dealer accidentally inserts his or ber hole card into a
card reader device and the value of his or her first card is not an
ace, king, queen, jack or 10, all hands shall be called dead, the
cards collected and each player's wager returned.

(k) If a card reader device malfunctions the dealer may only
continue dealing the game of blackjack at that table using the
dealing procedures applicable when a card reader device is not in
use.

ENVIRONMENTAL PROTECTION
AND ENERGY

(a)
ENVIRONMENTAL REGULATION

New Jersey Pollutant Discharge Elimination System
Statewide Stormwater Permitting Program

Proposed Amendments: N.J.A.C. 7:14A-1.2, 1.7, 1.8,
1.9,2.1,2.4,25,2.12,2.13,3.9, 3.11, 3.12, 3.13,
3.17,7.8,9.1,10.3, 14.8, and Appendix H

Proposed New Rules: N.J.A.C. 7:14A-1.10 and
7:14A-3 Appendix A and Appendix B

Proposed Repeal and New Rule: N.J.A.C. 7:14A-3.8

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.

Authority: N.J.S.A. 58:10A-1 et seq., 58:11A-1 et seq., 58:11-49
et seq., 58:10-23.11 et seq., 58:11-64 et seq., 13:1D-1 et seq.,
13:1E-1 et seq., 58:4A-5, 58:4A-4.1 et seq., 58:12A-1 et seq.,
4:24-39 et seq.

DEPE Docket Number: 27-92-06.

Proposal Number: PRN 1992-293.

Public hearings concerning this proposal will be held on:
Tuesday, July 28, 1992 at 1:00 P.M.
New Jersey Department of Environmental Protection
and Energy
401 East State Street
Public Hearing Room, First Floor
Trenton, New Jersey
Thursday, July 30, 1992 from 3:00 P.M. to 7:00 P.M.
Woodbridge Main Library
George Frederick Plaza
Route 35 North
Woodbridge, New Jersey
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Submit written comments by August 5, 1992 to:
Samuel A. Wolfe, Esq.
Administrative Practice Officer
Department of Environmental Protection and Energy
Office of Legal Affairs
CN 402
Trenton, NJ 08625

The agency proposal follows:

Summary

These amendments to the New Jersey Pollutant Discharge Elim ination
System (NJPDES) rules N.J.A.C. 7:14A, are proposed as part of the
Department’s Statewide Stormwater Permitting Program (Program) and
have been prepared in response to requirements mandated uncer the
Federal Clean Water Act (CWA), 33 U.S.C. §1251 et seq. This first phase
of the Statewide Stormwater Permit Program includes a strearalined,
logical general permit program that provides substantial environnental
benefit with minimum regulatory burden. The general permit program
represents a significant departure from traditional permitting programs
in that it is designed to offer incentives and an innovative permit
structure to encourage compliance, and by relying on stormwater pollu-
tion prevention plans rather than numerical effluent limitations.

The Department is developing this Program within the framework of
Section 402(p) of the CWA, related provisions of the National Pollutant
Discharge Elimination System (NPDES) rules, 40 CFR 122, 123 ard 124,
and Section 1068 of the Intermodal Surface Transportation Efficiency
Act of 1991 (Transportation Act), P.L.102-240, 105 Stat. 1914. Congress
added Section 402(p) to the CWA in 1987 to establish a comprehensive
framework for addressing stormwater discharges. Section 1068 of the
Transportation Act addressed permit application deadlines for
stormwater discharges associated with industrial activity from facilities
owned or operated by municipalities. Relevant amendments to the
NPDES rules were promulgated in the Federal Register on November
16, 1990 (55 FR 47990), March 21, 1991 (56 FR 12098), November 5,
1991 (56 FR 56548), and April 2, 1992 (57 FR 11394).

The proposed amendments are premised on the philosophy of pollu-
tion prevention and as such represent a significant step forward in the
regulatory process for the Department of Environmental Protecticn and
Energy. In the last two decades, the Department has relied, almost
exclusively, on water pollution treatment technologies and numerical
effluent limitations for regulating discharges that could adversely impact
New Jersey’s waters. In recent years, there has been growing public
recognition of the limitations of “end-of-the-pipe” treatment and other
similar regulatory mechanisms that provide only an after-the-fact attempt
at cleaning up contamination that has already occurred. Not only is this
form of pollution control expensive and time-consuming for the Depart-
ment to administer, it is often very costly to the regulated comm unity,
and does not always provide adequate improvement in water quality.
In some cases, a more effective method of environmental protection may
be to reduce the amount of pollutants created and to prevent pollution
from occurring in the first place though the use of source controls. This
approach is supported by the New Jersey Legislature, as evidenced by
the passage of the New Jersey Pollution Prevention Act of 1991 (N.J.S.A.
13:1D-35 et seq.). This rulemaking represents the Department’s first
attempt to incorporate such a pollution prevention ethos into a water
discharge permit.

On November 16, 1990, the U.S. Environmental Protection Agency
(EPA) issued the first of these NPDES rule amendments which
established permit application requirements for certain stormwater dis-
charges, including stormwater discharges associated with industrial activi-
ty (55 FR 47990). These NPDES rules define the term “storm water
discharges associated with industrial activity” and establish requirements
and deadlines for submitting individual permit applications and group
applications for such discharges. These NPDES rules also allow
stormwater discharges associated with industrial activity to obtain
authorization under a promulgated general permit. EPA’s April 2, 1992
amendments established minimum notification requirements for
stormwater general permits.

The Department estimates that approximately 10,000 facilities in New
Jersey discharge stormwater associated with industrial activity. Presently,
there are fewer than 1,500 facilities regulated under the NJPDES pro-
gram for all types of discharges to surface waters. The types of facilities
that will require permits under this new program include many industrial
facilities, and certain construction and mining facilities, that have point
source discharges of stormwater to surface waters. The permitting of all
these facilities will vastly expand the universe of NJPDES surface ‘water

NEW JERSEY REGISTER, MONDAY, JULY 6, 1992



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

permits. The large number of facilities addressed by the regulatory
definition in the EPA rules of “storm water discharge associated with
industrial activity” will place correspondingly large administrative
burdens on the Department, which along with 28 other states, has been
delegated the authority by EPA to administer the Federal NPDES
program, and to issue individual and general permits, as part of the
NJPDES program. Since the Department has accepted full responsibility
for implementing the Federal NPDES program in New Jersey through
the NJPDES program, the Department believes that it is appropriate
to continue with such efforts by implementing the Federal stormwater
permitting requirements under the NJPDES program.

For reasons discussed in detail further below, the Department believes
that for many of these stormwater discharges, the traditional NJPDES
permitting approach is inappropriate. The Department, instead, is
proposing an approach that emphasizes pollution prevention through the
development and implementation of stormwater pollution prevention
plans under NJPDES general permits. The Department believes that this
approach will be environmentally effective and administratively efficient,
while encouraging the fundamental policy of pollution prevention.

The Department’s approach is consistent with the NPDES rules. As
discussed in EPA’s August 16, 1991 and April 2, 1992 notices (see 56
FR 40952-40953 and 57 FR 11397-11398), EPA has developed a long-
term permit issuance strategy for such industrial stormwater discharges
for those states where it has not delegated authority to issue permits.
This strategy was prompted not only by the extremely large number of
industrial stormwater discharges, but also by the challenges presented
in identifying and assessing appropriate technologies for preventing and
reducing pollutants in different classes of stormwater and the differences
in the nature and extent of stormwater discharges. EPA intends to use
the flexibility provided by the Clean Water Act and several relevant court
decisions (as discussed below) in designing a workable and reasonable
stormwater permitting program for the delegated states as well as EPA.

EPA noted that the Court of Appeals in NRDC v. Train, 396 F. Supp.
1393 (D.D.C. 1975) aff'd, NRDC v. Costle, 568 F.2d 1369 (D.C. Cir. 1977),
recognized the heavy administrative burden that would be placed on EPA
if it were to be required to issue traditional individual permits to cover
tens of thousands of stormwater discharges needing permits. Accordingly,
this court, and subsequent courts, have affirmed EPA’s discretion to use
certain administrative devices, such as area permits or general permits,
to help manage its stormwater workload. The courts have also recognized
EPA’s need for flexibility in developing permit conditions, including
requirements for best management practices rather than numerical ef-
fluent limitations. Further, as EPA itself has noted, states like New Jersey
that administer Section 402 permit programs face the same problems
as EPA in connection with stormwater discharges. These problems have
been recognized not only by EPA and the Federal courts, but also by
the Clean Water Enforcement Act (CWEA), P.L.1990, ¢.28, which
amended the Water Pollution Control Act, N.J.S.A. 58:10A-1 et seq. The
CWEA exempted stormwater discharges from requirements for monthly
reporting of monitoring results (see N.J.S.A. 58:10A-6(f)(5)) and for
annual inspection by the Department (see N.J.S.A. 58:10A-6(f)(1)).

As part of this rule proposal, the Department is issuing two draft
general permits for stormwater discharges associated with industrial
activity: draft general permit no. NJOO88315 (the “industrial” general
permit) is for a broad category of stormwater discharges associated with
industrial activity; and draft general permit no. NJ0088323 (the “con-
struction” general permit) is for stormwater discharges associated with
industrial activity from certain construction and mining activities. These
draft general permits employ a pollution prevention approach that would
require regulated facilities to develop and implement stormwater pollu-
tion prevention plans and best management practices.

For the “industrial” general permit, the stormwater pollution preven-
tion plan will require that appropriate best management practices be
developed and implemented to prevent contact between industrial pollu-
tants and other source materials and stormwater discharges through
separate storm sewers to surface waters. This plan will be certified by
a professional engineer, as well as the owner and operator. Use of these
engineers as the principal reviewers of the stormwater pollution preven-
tion plan is part of the Department’s efforts to promote privatization
of appropriate portions of the regulatory process. For the “construction”
general permit, the stormwater pollution prevention plan will essentially
incorporate the permittee’s soil erosion and sediment control plan,
prepared pursuant to the Soil Erosion and Sediment Control Act
(NJ.S.A. 4:24-39 et seq.). Both draft permits require annual inspection
and certification that the facility is in compliance with the stormwater
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pollution prevention plan. These draft general permits satisfy EPA’s
requirements and are consistent with EPA’s stormwater permitting
strategy.

While the Department is optimistic that many industries will be eligible
for the draft “industrial” general permit, those facilities that cannot meet
the draft general permit conditions must apply for an individual NJPDES
permit, unless the stormwater discharge is already authorized under an
existing discharge permit (including expired permits), or is identified in
a group application for stormwater discharges submitted to EPA by
September 30, 1991 (and has not been rejected by EPA as a member
of the group). For example, if an industrial facility cannot implement
best management practices to eliminate contact between stormwater and
source materials, that facility should not request authorization under the
“industrial” general permit.

While the NPDES rules (40 CFR 122.26(e)) require individual permit
application submissions by October 1, 1992, the Department is proposing
to establish a later deadline of April 1, 1993 for these individual permit
applications, because as discussed further below, the Department does
not believe that EPA’s October 1, 1992 deadline allows sufficient time
for both the regulated community and the Department to make prudent
decisions regarding stormwater permitting. For the same reasons, the
Department is proposing that requests for authorization (RFAs) under
the draft general permits could be submitted up to 180 days after the
effective date of these permits. Accordingly, the Department will not
take enforcement action against those who submit either their RFAs or
the individual permit application within the time period specified in these
rules. The Department makes these proposals in the exercise of its
discretion to choose the means for implementing legislative directives,
which discretion is especially welil-recognized in connection with its
allocation of prosecutorial resources.

Due to the varied nature of stormwater discharges, and the vast
number and variety of facilities with stormwater discharges requiring
permits under the NPDES rules, the Department believes that it is not
appropriate, at this time, to require a single set of numerical effluent
limitations or a single design or operational standard for all facilities
that discharge stormwater associated with industrial activity. Rather, the
draft general permits establish a framework for the development and
implementation of site-specific stormwater pollution prevention plans.

The Department believes that such non-numerical effluent limitations
are more appropriate for the types of stormwater discharges eligible for
authorization under the draft general permits. The Department believes
that the draft general permit requirements for annual site inspection and
reporting by the permittee, together with the Statewide Stormwater
Monitoring Program discussed below, will be more effective than tradi-
tional compliance monitoring by the permittee to evaluate and ensure
compliance with these non-numerical effluent limitations. Overly broad
monitoring requirements could be counterproductive in attaining the
goals of the Statewide Stormwater Permitting Program, since significant
resources would have to be expended for collecting and analyzing dis-
charge samples. These requirements would limit available resources at
some facilities, such as certain small businesses, to implement pollution
prevention measures that would result in the removal of pollutants from
their stormwater discharges.

The Department believes that the reporting and permittee site inspec-
tion requirements of the draft general permits provide a more efficient
and cost-effective approach than compliance sampling for ensuring the
implementation of pollution prevention plans. These draft general
permits will reduce the sampling burden on industrial facilities, while
still providing significant environmental benefits.

The Department does recognize that sampling can be an effective tool
in assessing overall effectiveness of stormwater pollution prevention
measures and in identifying priority areas or classes of discharges where
other types of pollution control measures may be appropriate in the
future. By March, 1993, the Department will have evaluated the feasibili-
ty of establishing a Statewide Stormwater Monitoring Program that will,
among other things, establish an ambient monitoring database and a
random or target-area sampling program to evaluate the impact of the
draft general permits in reducing pollutant loadings from stormwater
discharges associated with industrial activity. The data generated from
this effort would be used by the Department in developing subsequent
phases of the Statewide Stormwater Permitting Program, similar to
EPA’s four-tier Stormwater Permitting Strategy.

The amendments that the Department is now proposing to N.J.A.C.
T:14A are only a first step in the Department’s Statewide Stormwater
Permitting Strategy. The Department will continue to evaluate
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stormwater permitting issues, based upon the experience it will gain with
the two general permits in this proposal, upon further steps taken by
EPA to implement Section 402(p) of the Federal Act, and upon any
other additional sources of new information regarding the impact of
stormwater discharges, and these general permits, on water quality. If,
as a result of this continued evaluation, the Department determines that
other control measures are necessary to address certain stormwater
discharges, the Department may propose to modify these two general
permits, to issue further general permits, to establish industry-specific
or watershed-specific permitting requirements, or to otherwise amend
N.J.A.C. 7:14A. Moreover, the Department has already begun coordi-
nating the Statewide Stormwater Permitting Strategy with the rest of its
evolving Nonpoint Source Pollution Control and Stormwater Manage-
ment Strategy. That strategy includes voluntary implementation of local
stormwater management programs, and Statewide regulatory and educa-
tional programs to address stormwater discharges from municipal point
sources and nonpoint sources, under the Sewage Infrastructure Improve-
ment Act (NJ.S.A. 58:25-23 et seq.), the New Jersey Storm Water
Management (P.L.1981, c.32, amending N.J.S.A. 40:55D-1 et seq.), Sec-
tion 319 of the CWA, and other statutes.

It is important that the Department issue final general permits as soon
as possible for stormwater discharges associated with industrial activity
so that eligible stormwater discharges receive authorization prior to the
October 1, 1992 permit application deadline in 40 CFR 122.26(e)(1).
Without such general permits, thousands of facilities may incur substan-
tial expenses related to the preparation of individual permit applications,
even though the discharges from such facilities would be more ap-
propriately authorized under general permits. (Because the Department
is without the power to actually revoke a Federal deadline, its proposed
adoption of an April 1, 1993 deadline for individual applications does
not completely eliminate the importance of adopting the general permits
prior to October 1, 1992.) The Department would also be required to
add a large review staff to review such individual permit applications,
without any environmental benefit beyond what is anticipated through
the general permits.

Public Participation

The Department has been actively encouraging public participation
in the development of the Statewide Stormwater Permitting Program.
Department officials have made presentations about the Department’s
Statewide Stormwater Permitting Program at 27 public seminars and
conferences. Early in 1992, the Department established the Industrial
Stormwater Permitting Advisory Group (ISPAG), consisting of represen-
tatives from the Department, municipal officials, the regulated communi-
ty, and environmental groups. A list of ISPAG members is provided
below:

Industrial Stormwater Permitting Advisory Group (ISPAG)
Membership List

Diane Dona, Merck/Business and Industry Association

Abigail Fair, Association of NJ Environmental Commissions

Ben Forest, Monmouth Friends of Clearwater

Bruce Jones, Exxon Corporation

Richard Maser, Maser Sosinski & Associates

Mary Ellen Noble, Delaware River Watershed Association

Harold G. Reed, League of Municipalities

Douglas Ruhlin, NJ Concrete and Aggregate Association/

Environmental Evaluation Group

Mark Strickland, PSE&G/NJ Industrial Advisory Group

Alan Veverka, National Association of Industrial and Office Parks

The Department distributed a preliminary draft (dated January 1992)
of the proposed rule to ISPAG members for review and comment at
the initial ISPAG meeting on February 14, 1992. The Department
thereafter made several revisions to this draft in response to comments
from ISPAG.

On March 9, 1992, the Department mailed approximately 900 copies
of a revised preliminary draft of the proposed rule to interested govern-
ment, industry, and environmental entities. This draft also included a
preliminary draft of the “industrial” general permit (NJPDES General
Permit No. NJ0088315). The mailing list was developed from telephone
calls and other inquiries regarding the EPA stormwater permitting re-
quirements and the Department’s Statewide Stormwater Permitting Pro-
gram. The Department requested the submission of comments by April
9, 1992. Comments were received from seven persons representing the
regulated community. Most of the comments focused on the “industrial”
general permit and not on other proposed rule changes. The Department
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considered the comments and made several revisions to the draft >ermits.
The most significant comments are reflected in this proposal, noted
below in this summary, or both.

In the February 3, 1992 issue of the New Jersey Register (24 N.I.R.
344(b)), the Department proposed to amend several sections of N.J.A.C.
7:14A that would also be amended by today’s proposal. The February
3 proposal essentially incorporated Clean Water Enforcement Act re-
quirements into N.J.A.C. 7:14A and updated or clarified a variety of
sections. This proposal does not affect the status of the February 3, 1992
proposal, for which the public comment period ended on April 3, 1992.
To maintain the distinction between the two proposals, this proposal does
not include the text of the amendments proposed on February 3, 1992,
If the Department adopts amendments to NJ.A.C, 7:14A as a result
of this proposal, those amendments may include appropriate codification
changes to reflect amendments adopted as a result of the February 3,
1992 proposal.

The proposed amendments are more extensively outlined below:

Summary of Specific Rule Changes

Subchapter 1

N.J.A.C. 7:14A-1.2(d)13 is proposed for amendment to be consistent
with 40 CFR 122.1(b)(2)(iv), the proposed amendment to the title of
N.JA.C. 7:14A-3.8, and requirements in 40 CFR 122.26(a) concerning
discharges of stormwater through storm sewers.

N.J.A.C. 7:14A-1.7(d) is being expanded to cite the Federal Act and
the State Act. N.J.A.C. 7:14A-1.7(¢) is being deleted and replaced with
a new “incorporation by reference” section at N.J.A.C. 7:14A-1.10 (see
discussion of proposed N.J.A.C. 7:14A-1.10 below).

N.J.A.C. 7:14A-1.8 is proposed for amendment to specify the fees for
the two general permits for industrial stormwater discharges that the
Department is proposing to issue as appendices to N.J.A.C. 7:14A-3
(NJPDES General Permit No. NJ0088315 and NJPDES General Permit
No. NJ0088323). The proposed amendment establishes an annual permit
fee of $500.00. The fee is based upon the Department’s projections of
the total cost of administering the general permit program (described
in more detail below), and the number of facilities obtaining the general
permits. As the Department administers the general permit program,
it will obtain data showing the actual cost of the program; if the actual
cost differs from the projected cost, the Department will propose amend-
ments raising or lowering the fees as necessary to reflect the actual cost.
The first such evaluation will be made one year after the program
commences.

Within the Department, the “industrial” general permit (NJPDES
General Permit No. NJ0088315) will be administered initially by three
professionals and one clerical employee at a total personne! cost (salary
plus fringe benefits and indirect costs) of about $260,000 per year.
(Indirect costs cover costs incurred by the Department, for a common
or joint purpose benefiting more than one program objective and not
readily assigned directly to a single program.) It is anticipated that this
staff will be augmented by additional staff as the program is fully
implemented. The ultimate anticipated staff for this program will be
between 10 and 15 employees, for a total annual personnel cost of
between $600,000 and $900,000.

In addition, there are personnel costs for administrative support and
for monitoring the permit. The Department expects that there will be
an additional 10 to 15 employees required to perform these functions
raising the total annual personnel costs to between $1.2 million t> $1.8
million. These employees would perform such functions as facility inspec-
tion, issuing enforcement notices, preparing Administrative Consent Or-
ders, and financial and data management. Furthermore, there are costs
associated with the purchase of support equipment (computers, file
cabinets, bookshelves, microfilm readers, and other office equipment),
office supplies, printing, administrative costs (telephone, postage, and
computer software), travel, training, vehicles, and maintenance. The
Department expects that these costs will be about $300,000 to $500,000
at the outset, but will decrease to annual expenditures of approxiraately
$200,000.

The Department believes that the anticipated revenue from the “in-
dustrial” general permit will be approximately equivalent to the costs
incurred by the Department. The revenues from this general permiit are
anticipated to be approximately $1.6 million to $2.0 million the firs! year,
based on an estimated request for authorization compliance rate of
between 40 percent and 50 percent of the approximately 8,000 industries
expected to be eligible for the general permit (while the universe of
affected industrial facilities has been estimated at 10,000, the Department
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expects that up to 2,000 facilities will not be eligible for the general
permit). The fee for this request for authorization will be $500.00 (the
current minimum annual fee for a NJPDES permit). The Department
has announced its intent to reevaluate the entire NJPDES fee system.
As announced in its Notice of Adoption of 1991-92 NJPDES Annual
Report and Fee Schedule, a task force will be convened by the Depart-
ment in July 1992 to address this issue (see 24 N.J.R. 1909(d), 1910).
Any impact on stormwater permitting fees that would result from revising
the NJPDES fee system, including the minimum annual fee, will be fully
considered as part of that overall review. The Department expects to
receive between 3,000 and 4,000 requests for authorizations during the
first year. The remaining 4,000 initial requests for authorization are
expected to be received over a two year period, as education and
compliance efforts reach the remainder of the regulated community.

At this time, the Department is also proposing to amend N.J.A.C.
7:14A-1.8 to establish that the fee for the “construction” general permit
(NJPDES General Permit No. NJ0088323) will be $200.00 to be assessed
only when authorization is requested under that permit, and not annually.
Without this amendment, persons authorized under this general permit
would be required to pay the minimum annual NJPDES fee (currently
$500.00 each year), instead of the one-time $200.00 fee.

This “construction” general permit relies extensively on the Soil
Erosion and Sediment Control Act, which is already administered by
the soil conservation districts, other local agencies, and the State Soil
Conservation Committee.

The costs for administration of the “construction” general permit will
be borne mainly by the 16 Soil Conservation Districts in the State and
by the State Soil Conservation Committee. It is estimated that based
on the draft permit conditions and an expected average of $1,000 projects
per year, the Districts and the DOA will require approximately one staff-
year at DOA and 3.5 collective staff-years at the Districts for a total
personnel cost of approximately $200,000 per year. It is expected that
as new permit conditions are proposed and added in the future, the
associated costs for reviews and inspections will also have to be accounted
for, thereby resulting in future proposals for a higher fee.

The average annual revenues from NJPDES General Permit No.
NJ0088323 are expected to be approximately $200,000 per year (the same
amount the Department expects will be spent administering these pro-
grams), based on an estimate of an average of 1,000 requests for
authorization per year and a fee of $200.00. The actual number of
projects in each year depends primarily on the economy of the State
and the demand for industrial, commercial, and residential construction.
As stated above, it is expected that this fee will increase in the future,
to reflect additional permit requirements and the resultant work as-
sociated with those requirements.

The Department expects that most of the fees from the “construction”
general permit will be used to reimburse the soil conservation districts
for their expenses in processing Requests for Authorizations under that
permit, and that the remainder will support related supervision and
coordination activities by the State Soil Conservation Committee in the
Department of Agriculture (DOA). Because the fee for this permit is
not an “annual” fee, the Department is proposing to amend N.J.A.C.
7:14A-1.8(a)2 to exempt public schools and religious or charitable institu-
tions from “any” fee (not just an “annual” fee).

The Department is also proposing to amend N.J.A.C. 7:14A-1.8(a) to
establish that annual fees are assessed for persons that submit a “request
for authorization.” N.J.A.C. 7:14A-1.8(a) currently requires the Depart-
ment to collect an annual fee from all persons that submit a “NJPDES
permit application.” Although a “request for authorization” is not a
“NJPDES permit application,” the costs of processing, monitoring, and
administering a DSW general permit include the costs of processing
“requests for authorizations” under that permit, and it is reasonable for
the Department to charge a fee from those who submit such requests.
Consistent with this concept, N.J.A.C. 7:14A-1.8(a) is also being amended
to establish that annual fees are assessed for persons that are issued
an “authorization to discharge under a NJPDES general permit.”

A definition at N.J.A.C. 7:14A-1.9 is being proposed for “combined
sewer system.” This definition provides that in order to be considered
a “combined sewer system,” a sewer system must be designed to carry
both sanitary sewage and stormwater from streets.

The Department is proposing to add definitions at N.J.A.C. 7:14A-19
for “large municipal separate storm sewer system,” “medium municipal
separate storm sewer system,” “municipal separate storm sewer,”
“stormwater discharge associated with industrial activity,” and
“uncontrolled sanitary landfill.” These proposed definitions incorporate
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by reference the EPA definitions at 40 CFR 122.26(b)(4), (b)(7), (b)(8),
(b)(14), and (b)(15).

The Department is proposing a significant number of changes to the
NIJPDES rules to either make N.J.A.C. 7:14A consistent with EPA rules
or to incorporate specific provisions of EPA rules, including 40 CFR
122.26, by reference. Two commenters suggested that the proposed
amendments should not incorporate EPA rules by reference, but should
instead fully set forth the provisions so as to avoid undue confusion and
make the proposed amendments more readable and accessible to re-
gulated businesses. The Department elected not to follow this suggestion
since such incorporation helps to prevent the confusion that can result
when the NJPDES rules fully set forth the text of EPA rules that EPA
subsequently amends or supplements. Such incorporation eliminates dis-
crepancies between the NJPDES rules and the revised EPA rules, which
revised rules are often effective in New Jersey regardless of the status
of New Jersey’s rules. Accessibility should not be a problem because
the EPA rules are no less accessible to regulated businesses than are
the NJPDES rules. Persons wishing to obtain a copy of the EPA rules
should contact Barry Chalofsky, Assistant Administrator of the Office
of Regulatory Policy, at (609) 633-7026 or by writing to the Department
of Environmental Protection and Energy, Office of Regulatory Policy,
CN 029, Trenton, New Jersey, 08625. (A reasonable charge may be
assessed to cover photocopying costs.)

The definition of “process waste water” at N.J.A.C. 7:14A-1.9 is being
amended to state expressly the existing Department interpretation that
this term includes “leachate” as defined at N.J.A.C. 7:14A-1.9, as well
as any cooling water that does not satisfy the definition of “non contact
cooling water” at NJ.A.C. 7:14A-1.9.

A definition at N.J.A.C. 7:14A-1.9 is being proposed for “request for
authorization.” Specifically, the Department is proposing to define this
term as “the document submitted under N.J.A.C. 7:14A-3.9 to obtain
authorization to discharge under a general permit.” In 40 CFR
122.28(b)(2), EPA calls this document a “notice of intent.” The Depart-
ment believes, however, that the term “request for authorization” more
completely and accurately describes this document. The Department
does not consider a “request for anthorization” to be an application for
a NJPDES permit under N.JLA.C. 7:14A, and it therefore need not meet
all the procedural and substantive requirements related to permit “appli-
cations.” (The NIJPDES rules already provide, at N.J.A.C
7:14A-3.2(a)2iii and 7:14A-7.3(a)1, that “applications” are not required
for DSW general permits.) Under proposed N.J.A.C. 7:14A-3.9, however,
a general permit may require a request for authorization to include the
same forms, information, signatures, and certifications that are required
in a permit application. (See discussion of amendments to N.J.A.C.
T:14A-3.9 below regarding requests for authorization.)

The definitions of “run-off” and “run-on” at NJ.A.C. 7:14A-1.9 are
being amended for editorial purposes, and to clarify that these definitions
apply only within N.J.A.C. 7:14A-4.7, (Standards for hazardous waste
land treatment units). Although the terms “run-off” and “run-on” (with
the hyphen) are used in NJ.A.C, 7:14A-4.7 only, the term “runoff”
(without the hyphen) is used elsewhere in the NJPDES rules with a sense
different than that of “run-off.” The definitions of “run-off” and “run-
on” at N.J.A.C. 7:14A-1.9 are specialized definitions that are based on
the definitions of the same terms in EPA hazardous waste management
rules (40 CFR 260.10). These definitions are essential for N.J.A.C.
7:14A-4.7, but are not intended to apply eisewhere in the NJPDES rules.

A definition at N.J.A.C. 7:14A-1.9 is proposed for “separate storm
sewer.” This definition would replace the outdated definition of
“separate storm sewer” in current NJ.A.C. 7:14A-3.8(b), which was
based on the definition of “separate storm sewer” in former 40 CFR
122.57(b). The proposed definition of “separate storm sewer” is consis-
tent with the way EPA uses the term “separate storm sewer” in 40 CFR
122.26 (see, for example, the EPA definition of “municipal separate
storm sewer” at 40 CFR 122.28(b)(8)).

The definition of “storm water” at N.J.A.C. 7:14A-1.9 is being replaced
with a definition of “stormwater” that is consistent with the EPA defini-
tion of “storm water” at 40 CFR 122.28(b)(13). (Unlike EPA, the
Department is spelling “stormwater” as one word, which is consistent
with section 402(p) of the CWA.)

In NJ.A.C. 7:14A-1.10, the proposed new rule incorporates, by re-
ference, the requirements of the Federal Act, the State Act, and all
Federal regulations cited in N.J.A.C. 7:14A, including all future amend-
ments and supplements, insofar as those requirements are applicable to
the NJPDES program. NJ.A.C. 7:14A-1.10 would replace current
N.J.A.C. 7:14A-1.7(e). It brings N.J.A.C. 7:14A into full compliance with

(CITE 24 N.J.R. 2355)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

the Office of Administrative Law’s technical requirements regarding
incorporation by reference (see N.J.A.C. 1:30-2.2))

Subchapter 2

The Department is proposing to amend N.J.A.C. 7:14A-2.1(d) to make
it clear that the Department can issue a DSW general permit without
receiving a permit application. In order to issue timely general permits
that may authorize large numbers of discharges, the Department must
be able to issue such permits without waiting to receive “applications”
(or any other document) from dischargers. (The NJPDES rules already
provide, at N.J.A.C. 7:14A-3.2(a)2iii and 7:14A-7.3(a)l, that “appli-
cations” are not required for DSW general permits.) Under proposed
NJAC. T:14A-39, the document that is submitted to obtain
authorization to discharge under an already issued general permit is
called a “request for authorization” rather than an “application.”

The Department is proposing to amend N.J.A.C. 7:14A-2.1(g)1 to
make it clear that a Discharge Allocation Certificate (DAC) is not
required for discharges authorized by a DSW general permit or for
discharges from separate storm sewers. N.J.A.C. 7:14A-2.1(k)1 is being
amended to exempt discharges from separate storm sewers from the
requirement to request endorsements from local agencies. These amend-
ments are part of the Department'’s program to streamline the processes
of permitting discharges from thousands of separate storm sewers and
of permitting discharges under general permits. (The NJPDES rules
already provide, at N.J.A.C. 7:14A-3.2(a)2iii, that Discharge Allocation
Certificates are not required for DSW general permits.)

The Department is proposing to amend N.J.A.C. 7:14A-2.1(g)3, which
currently provides the scheduie for submission of a permit application
for a discharge “which does not require a facility for the collection or
treatment of waste (such as land application of studge).” The amendment
clarifies that this provision does not apply to surface water discharges,
and requires permit applications at least 180 days (instead of the existing
90 days) in advance of the planned discharge. Proposals for land appli-
cation of sludge raise complex issues that warrant the same 180 day
period that is specified elsewhere in N.J.A.C. 7:14A-2.1(g).

N.J.A.C. 7:14A-2.4(a)2 is proposed for amendment to include certain
certification requirements contained in 40 CFR 122.22(d), which require-
ments will ensure that information in permit applications, reports re-
quired by permits, and other information requested by the Department
is properly gathered and evaluated by qualified personnel.

N.J.A.C. 7:14A-2.4(b) is being proposed for amendment to allow DSW
general permits to specify signature and certification requirements for
reports or other information required by those permits. These require-
ments may differ from those otherwise specified in N.J.A.C. 7:14A-2.4(b),
but must be at least as stringent as those required by 40 CFR 122.22(b).

The proposed amendments to N.J.A.C. 7:14A-2.5(a)l make it clear
that a discharge of a particular pollutant under a stormwater general
permit will not be a violation of the permit. Generally, the discharge
of any pollutant not “specifically regulated” in the permit, or listed and
quantified in the “NJPDES application,” is a violation of the permit.
However, the draft general permits do not “specifically regulate” any
pollutant (because the general permits include no numeric effluent
limitations for any pollutant), and the facility need not list or quantify
any pollutant in the request for authorization; accordingly, without the
proposed amendment, any discharge of a pollutant could become a
violation of the general permit. (Stormwater practically always contains
some “pollutants” as defined at N.J.A.C. 7:14A-1.9.) The draft general
permits exempt discharges under the permits from these violation
provisions. In the future, however, the Department may propose other
stormwater general permits that include numerical effluent limitations
or require pollutants to be listed and quantified in the request for
authorization.

N.J.A.C. 7:14A-2.12(c)9 is being amended to provide that where the
general permit does not require the request for authorization to include
a listing of toxic pollutants, the use or manufacture of toxic pollutants
is eliminated as grounds for modifying, suspending, or revoking the
permit. If the request for authorization does not include a listing of toxic
pollutants, then it makes little sense to make the mere use or manufac-
ture of such pollutants grounds for modifying, suspending, or revoking
the permit. This amendment does not affect general permits previously
issued by the Department (which did not expressly refer to “request for
authorization,” and for which the Department required a listing of toxic
pollutants), and does not affect other provisions of N.J.A.C.
7:14A-2.12(c), or the provisions in proposed N.J.A.C. 7:14A-2.13(c) and
3.9(b) under which authorization under a general permit may be termi-
nated.

(CITE 24 N.J.R. 2356)

PROPOSALS

N.J.A.C. 7:14A-2.13(c) is being amended to clarify the circunmstances
and procedures under which the Department may terminate
authorization under a general permit. In general, these terminations will
follow the procedures for the termination of individual permits. However,
if the Department simply directs the permittee to seek another permit,
streamlined procedures will be followed. The streamlining is appropriate
in light of relatively slight interest at stake and the Department’s need
to make these decisions in an efficient manner. The subject is discussed
in more detail in connection with the amendments to NJ.A.C. 7::4A-3.9.

Subchapter 3

The Department is proposing to change the title of N.J.A.C. 7:14A-3.8
from “Separate storm sewers” to “Stormwater discharges” to be consis-
tent with the title of 40 CFR 122.26. The Department is also proposing
to delete all existing language in NJ.A.C. 7:14A-3.8. This existing
language is based on former 40 CFR 122.57, which EPA promulgated
on May 19, 1980 (45 FR 33446). This existing language will be rzplaced
with language that incorporates 40 CFR 122.26 by reference subject to
the qualifications and exceptions listed in proposed M.J.A.C.
7:14A-10.3(a)20 and (a)22. (As the discussion of the amendments to
N.J.A.C. 7:14A-10.3(a)20 and (a)22 indicates, these qualificaticns and
exceptions recognize that some of the terminology and requirements in
40 CFR 122.26 and 40 CFR 122.21(g) need to be interpreted or modified
to be consistent with the needs of the NJPDES program or to prevent
confusion.)

The Department is proposing numerous amendments to N.J.A.C.
7:14A-3.9, General Permits. As was discussed earlier in this Summary
statement, general permits are an important component of the Depart-
ment’s Industrial Stormwater Permitting Strategy.

The Department is also proposing some amendments to N.JA.C.
7:14A-3.9 to render it consistent with 40 CFR 122.28 (the applicable
EPA rule governing general permits, which EPA has recently amended).
The most significant of these proposed amendments is the addition of
N.J.A.C. 7:14A-3.9(b)2 (current N.JA.C. 7:14A-3.9(b)2 would be re-
codified, with proposed amendments, at N.J.A.C. 7:14A-3.9(b)3), which
establishes policies concerning the “request for authorization.”

Proposed N.J.A.C. 7:14A-3.9(b)2 provides that except in certain
limited circumstances, a person seeking authorization under a general
permit shall submit to the Department a written request for
authorization. (However, a general permit may specify that this sub-
mission shall be accomplished by submitting the request to other agen-
cies, such as soil conservation districts, which shall in turn subrait the
request to the Department.) The contents of the request for
authorization shall be specified in the general permit, but must include
the minimum information listed in proposed N.J.A.C. 7:14A-3.9(b)2.
Unless the general permit specifies otherwise, the request for
authorization shall include all of the forms, information, signatures, and
certifications that NJ.A.C. 7:14A requires in an application for a DSW
permit. Thus, the contents of the request for authorization can vary
greatly from one general permit to another, which is appropriate given
the variety of circumstances that different general permits may address.
Every request for authorization, however, must certify that arrangements
have been made for publication, in a newspaper within the area affected
by the facility, of a notice that the request for authorization has been
submitted.

Proposed N.JLA.C. 7:14A-3.9(b)2 also requires the general permit to
specify deadlines for submitting requests for authorization, and to specify
when the person is authorized to discharge under the permit. In addition,
proposed N.J.A.C. 7:14A-3.9(b)2 requires the Department to publish in
the DEPE Bulietin a quarterly report of each authorization issued under
a general permit.

The Department is also proposing to amend N.J.A.C. 7:14A-3.9(b)3i,
which identifies cases where the Department may require a permittee
authorized by a general permit to obtain an individual DSW pemnit, to
be consistent with 40 CFR 122.28(b)(3)i. However, proposed N.J.A.C.
7:14A-3.9(b)3i lists, as an additional case, the acquisition of new informa-
tion indicating that the permittee is ineligible for the general permit
under its own terms. Also, proposed N.J.A.C. 7:14A-3.9(b)3 would
establish that the Department can require the permittee to obtain
authorization under another DSW general permit instead of requiring
the permittee to obtain an individual DSW permit. (The preliminary draft
of N.JA.C. 7:14A-3.9(b)3 used the term “alternative general permit”
instead of “another general permit”. One commenter asked the Depart-
ment to define the term “alternative general permit,” which the Depart-
ment had borrowed from proposed EPA rules. The Department decided
to use the simpler phrase, “another general permit”.)

NEW JERSEY REGISTER, MONDAY, JULY 6, 1992



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

N.J.A.C. 7:14A-3.9(b)3ii is being amended to provide that when a
permittee violates the Department’s direction to submit an application
for or request for authorization under another permit, its existing
authorization will be terminated. It also contains certain necessary
editorial changes. N.J.A.C. 7:14A-3.9(b)3iv is being amended to specify
the time at which a permittee’s authorization will automatically termi-
nate.

N.J.A.C. 7:14A-3.9(b)3v is being amended to clarify the procedure to
be followed and factors that may be considered when a permittee
requests that a discharge be shifted from an individual permit to a
general permit (or from one general permit to another). The permittee
would go through the usual revocation/modification procedure regarding
its individual permit and it would also go through the request for
authorization procedure regarding the general permit under which it is
seeking authorization. In determining whether to approve the request,
the Department may consider a variety of factors, including the size and
type of the permittee’s discharge and the quality of the receiving waters.
It need not give special weight to any single factor.

The proposed amendments add N.J.A.C. 7:14A-3.9(b)4 which provides
that a termination of authorization under a general permit will follow
the existing procedures for termination of an individual permit, except
when the Department is merely directing the permittee to seek
authorization under another permit rather than its current general
permit. In the latter case, the termination procedures are far less
elaborate (that is, a written appeal to the Commissioner). This is ap-
propriate because of the relatively slight interest that the permittee has
in being authorized under one type of permit rather than another,
because of the procedural protections available to the permittee in the
context of seeking authorization under the other permit, and the Depart-
ment’s need for flexibility in transferring a permittee’s authorization from
one type of permit to a more appropriate one.

NJ.A.C. 7:14A-3.9(b)S is being added to establish the procedure to
be followed when an interested person petitions the Department to
require a permittee authorized by a general permit to obtain an in-
dividual permit or authorization under another general permit. Currently,
N.J.A.C. 7:14A-3.9(b) allows such petitions (in accordance with 40 CFR
122.28(b)(3)), but does not specify how such petitions shall be submitted
and processed. Proposed NJ.A.C. 7:14A-3.9(b)5 describes what should
be in the petition, gives the potentially affected permittee an opportunity
to respond to the petition, and allows either party to appeal an adverse
decision to the Commissioner. A decision ultimately denying a petition
is an appealable final agency action, but, if the petition is granted, the
affected permittee must exhaust the administrative procedures available
to it in connection with the permit under which it has been directed
to seek coverage before it can seek judicial review. The foregoing
provisions, in connection with the public notification provisions in
N.J.A.C. 7:14A-3.9(b)2, provide the public with significant opportunities
to participate in the Department’s decision-making process without mak-
ing the process unmanageable. The public’s opportunities for participa-
tion are greater under the Department’s proposal than under EPA’s rules
or draft general permit.

Proposed N.J.A.C. 7:14A-3.9(b)6 sets forth the criteria upon which
requests for authorization will be granted or denied, and the procedures
for seeking review of the denial of a request for authorization. Essential-
ly, the person seeking authorization has the right to appeal only to the
Commissioner. If its appeal to the Commissioner is unsuccessful, it can
then apply for an individual permit or seek authorization under another
general permit. The rationale for this procedure is the same as that
described in connection with proposed N.J.A.C. 7:14-3.9(b)4 and (b)5
in the foregoing paragraphs.

N.J.A.C. 7:14A-3.9(c) is being added to N.JA.C. 7:14A-3.9, and Ap-
pendix A and Appendix B are being added to NJ.A.C. 7:14A-3, in order
to issue as rules the two general DSW permits for stormwater discharges
associated with industrial activity. The present discussion summarizes the
contents of the two permits and the rationale supporting their issuance.
A more detailed discussion is set forth in the fact sheets for each of
the permits, which fact sheets are available from Barry Chalofsky, Assis-
tant Administrator of the Office of Regulatory Policy, Department of
Environmental Protection and Energy, CN 029, Trenton, New Jersey
08625.

Under 40 CFR 122.28(a)(2)(i) and proposed N.J.A.C. 7:14A-3.9(a)2i,
the stormwater discharges that will be eligible for authorization under
the permits in Appendices A and B are “stormwater point sources” that
may be regulated under general permits. Both permits contain conditions
necessary to implement N.J.A.C. 7:14A. For both permits, the permit
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area (the area within which the discharge must be eligible for
authorization) is the entire State of New Jersey. NJPDES General Permit
No. NJ0088315 (NJ.A.C. 7:14A-3, Appendix A) is a broad general
permit intended to authorize and control many stormwater discharges
across a broad range of industrial categories listed in the EPA definition
of “storm water discharge associated with industrial activity” (40 CFR
122.26(b)(14)). Approximately 10,000 New Jersey facilities may fall in
those categories, and a large percentage of these facilities may be eligible
for this draft general permit.

This draft general permit excludes certain stormwater discharges, such
as stormwater discharges subject to EPA effluent guideline limitations,
stormwater discharges from sanitary or hazardous waste landfills (unless
the landfills have been properly closed and are not disrupted), certain
stormwater discharges from petroleum refining and related industries
and from major petroleum storage facilities, and stormwater discharges
from certain construction and mining activities that may be fully
authorized under the “construction” general permit (NJPDES General
Permit No. NJ0088323), discussed below. Also, if the facility has a
stormwater discharge authorized under some other DSW permit, that
facility is excluded unless that other DSW permit is revoked or modified
pursuant to proposed NJ.A.C. 7:14A-3.9(b)3v. In order to obtain
authorization under the “industrial” general permit (General Permit No.
NJ0088315), a “request for authorization” must be submitted to the
Department. The authorization issued by the Department is retroactive
to the date the Department received the request.

The “industrial” general permit does not include numerical effluent
limitations. Instead, the principal effluent limitation in this permit is a
requirement for preparation and implementation of a stormwater pollu-
tion prevention plan signed by a New Jersey Licensed Professional
Engineer. This plan must identify best management practices to ensure
that there is no exposure of industrial materials, machinery, waste
products, or other “source material” to stormwater that is discharged
through separate storm sewers to surface waters, and that there are no
discharges through separate storm sewers of any domestic wastewater,
non-contact cooling water, or process wastewater (unless a NJPDES
permit has been obtained or is being sought for the discharge).

The permittee must also comply with the Department’s rules entitled
“Discharges of Petroleum and Other Hazardous Substances,” N.J.A.C.
T:1E (including reporting requirements). The Department does not in-
tend for this permit to authorize the discharge of any hazardous
substances. The foregoing imposes no requirements that have not already
been imposed by N.J.A.C. 7:1E. The Department will continue its stated
policy of utilizing a commonsense approach to enforcing the require-
ments of N.JA.C. T:1E. See 23 N.JR. 2656(a), 2706-2707 (September
3, 1991) (responses to comments regarding proposed N.J.A.C. 7:1E).

The “industrial” general permit also does not require sampling of
stormwater discharges as a permit condition. Instead, the permit requires
an annual inspection, summarized in an annual report, to evaluate
whether the facility is in compliance with the permit and the stormwater
poliution prevention plan, and whether that plan complies with the
permit. The permittee must submit certifications (including annual re-
certifications) to the Department as to the preparation and implementa-
tion of the stormwater pollution prevention plan and the results of the
annual inspections. In accordance with proposed N.J.A.C. 7:14A-1.8(i)
and current Department practice, the Department is proposing to charge
the minimum annual fee of $500.00 for General Permit No. NJ0088315.
The $500.00 fee must be submitted for all requests for authorization
and subsequent annual certifications under the permit, and is necessary
to support the costs of processing, monitoring, and administering that
permit.

The “construction” general permit, NJ0088323 (N.J.A.C. 7:14A-3, Ap-
pendix B), is a narrower general permit intended to authorize and control
stormwater discharges from certain construction and mining activities.
Under 40 CFR 122.26(b)(14)(iii) and (14)(x), certain mining activities
and construction activities disturbing five acres or more of land are
defined as “industrial activity” requiring a stormwater discharge permit.
The “construction” general permit recognizes that stormwater discharges
from these activities are already regulated under the Soil Erosion and
Sediment Control Act, N.J.S.A. 4:24-39 et seq., and integrates the re-
quirements of the permit with the requirements of that Act. As with
the “industrial” general permit, the “construction” general permit ex-
cludes certain stormwater discharges (for example, those subject to EPA
effluent guideline limitations).

In order to obtain authorization for most projects under the “construc-
tion” general permit, a “request for authorization” must be submitted
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to the soil conservation district (which will submit certified requests
through the State Soil Conservation Committee to the Department). The
New Jersey Department of Transportation (DOT), however, will submit
requests for authorization directly to the Department. (This is because,
under N.J.S.A. 4:24-43, soil erosion and sediment control plans for DOT
projects are certified by DOT rather than by the soil conservation
districts.) Again, the permit requires much less information in that
request for authorization than is generally required in an application for
a DSW pemmit (for example, no sampling data is required). For new
stormwater discharges, the authorization is effective when the district
or DOT certifies the request, which the district or DOT shall do if the
request was properly submitted and if the district or DOT has certified
the project’s soil erosion and sediment control plan under N.J.S.A.
4:24-43, or if an “exempt municipality” has approved that plan under
N.J.S.A. 4:24-48. For existing stormwater discharges already approved
under the Soil Erosion and Sediment Control Act, the permit provides
a temporary authorization that expires unless a complete request for
authorization is submitted within 180 days.

The “construction” general permit also does not include numeric
effluent limitations. Instead, the principal effluent limitation in this
permit is a requirement for implementation of a stormwater pollution
prevention plan, which consists of the project’s soil erosion and sediment
control plan under the Soil Erosion and Sediment Control Act (and,
if any exists, the facility’s discharge prevention, containment and counter-
measure (DPCC) plan and discharge cleanup and removal (DCR) plan
prepared under N.J.A.C. 7:1E). In accordance with that Act, NJ.A.C.
2:90-1 and NJ.A.C. 16:25A, the technical basis for certification or ap-
proval of such plans are the respective standards for soil erosion and
sediment control promulgated by the State Soil Conservation Committee
with the approval of the Secretary of Agriculture, the Commissioner of
Environmental Protection and Energy, and/or the Department of Trans-
portation (N.JLA.C. 2:90-1, N.J.A.C. 16:25A).

The permittee must also comply with the Department’s rules entitled
“Discharges of Petroleum and Other Hazardous Substances,” N.J.A.C,
7:1E (including reporting requirements). The Department does not in-
tend for this permit to authorize the discharge of any hazardous
substances. The foregoing imposes no requirements that have not already
been imposed by N.J.A.C. 7:1E. The Department will continue its stated
policy of utilizing a commonsense approach to enforcing the require-
ments of NJA.C. T:1E. See 23 N.J.R. 2656(a), 2706-2707 (September
3, 1991) (responses to comments regarding proposed N.J.A.C. 7:1E).

The “construction” general permit also does not require sampling of
stormwater discharges as a permit condition. Instead, the permit requires
an annual inspection, summarized in an annual report, to evaluate
whether the facility is in compliance with the permit and stormwater
poliution prevention ptan. The permittee must report instances of non-
compliance to the Department.

In accordance with proposed N.J.A.C. 7:14A-1.8(j), the Department
is proposing to charge a fee of $200.00 for General Permit No.
NJ0088323, to be assessed not annually, but only when authorization is
requested under that permit. The $200.00 fee is necessary to support
the costs of processing, monitoring, and administering that permit, and
would be used to reimburse the soil conservation districts and the State
Soil Conservation Committee. The lower fee for this draft general permit
corresponds with the lower costs associated with this permit, which
generally incorporates requirements already administered by the State
Soil Conservation Committee and the soil conservation districts.

These two draft general permits should provide an opportunity for
much of the regulated community to apply a common-sense, cost-effec-
tive approach to stormwater management. These draft general permits
represent a concerted Department effort to develop and implement a
streamlined, logical, innovative general permit program that provides
substantial environmental benefit with 2 minimum regulatory burden.
The draft general permits do not require sampling of stormwater to
obtain authorization under the permit or as a permit condition. Nor do
they include numeric effluent limitations for specific pollutants. Rather,
these draft general permits provide incentives for pollution prevention
and source reduction by requiring stormwater pollution prevention plans
that implement best management practices such as good housekeeping
and existing soil erosion and sediment control requirements, rather than
by establishing new requirements for end-of-pipe treatment.

Proposed N.J.A.C. 7:14A-3.9(c) provides that the issuance, as appen-
dices to N.J.A.C. 7:14A-3, of two Statewide general NJPDES permits
for industrial stormwater discharges does not affect the status or require-
ments of the general DSW permits that have already been issued by
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the Department. Any reissuance of those permits will be in conformance
with applicable requirements of N.J.A.C. 7:14A. The Department is also
proposing several amendments to N.J.A.C. 7:14A-3.9 merely to establish
more uniform terminology.

N.J.A.C. 7:14A-3.11(a)1ii is being amended to provide that where the
DSW general permit does not require the request for authorization to
include a listing of toxic pollutants, the permittee is exempt from the
requirement to notify the Department about the use or manufacture of
such pollutants. If the permittee is not required to list toxic pollutants
in the original request for authorization, it would not make scnse to
require the permittee to notify the Department of the use or manufacture
of any additional toxic pollutants.

The Department is proposing to add NJ.A.C. 7:14A-3.11(a)4 i1 order
to incorporate certain reporting duties that 40 CFR 122.42(c) imposes
on operators of “large” and “medium” municipal separate storm sewer
systems, or of municipal separate storm sewer systems designatec! under
40 CFR 122.26(a)(1)(v). No New Jersey municipality is currently subject
to these duties. Although Newark, Elizabeth, Jersey City, and Paterson
meet one of the criteria in that they have populations greater than
100,000 according to the latest decennial census, the Department has
approved petitions from all four of these municipalities to removz them
from the “large” and “medium” categories, because less than 100,000
persons in each of these municipalities are served by separate storm
sewers. Most of the population in these cities is served by cornbined
sewers. Moreover, no municipal separate storm sewer system in New
Jersey has been designated under 40 CFR 122.26(a)(1)(v).

N.J.A.C. 7:14A-3.12 is being amended to exempt persons who seek
or obtain authorization under a stormwater general permit from the
requirement to develop and submit an emergency plan, unless the
general permit requires such an emergency plan, or unless an emergency
plan is required for another DSW permit. This is a component of the
Department’s streamlining process. In addition, emergency plan should
not always be required because for some general permits, such as the
present proposed “industrial” stormwater permit (NJO088315), other
permit requirements, such as stormwater pollution prevention plars, will
serve some of the same functions as an emergency plan.

N.J.A.C. 7:14A-3.13(a)9iii is being added to establish policies concern-
ing reporting of monitoring results for stormwater discharges associated
with industrial activity that are not subject to an EPA effluent guideline
limitation. These policies incorporate, with certain modifications,
provisions in 40 CFR 122.44(i}(4) and (5). Proposed N.JLA.C.
7:14A-3.13(a)9iii provides that requirements to report such results shall
be established on a case-by-case basis depending upon the nature and
effect of the discharge. At a minimum, the permit must requite the
permittee to conduct annual inspections to evaluate whether the facility
is in compliance with its permit and stormwater pollution preve:ntion
plan, and to evaluate whether that plan is adequate under the terms
of the permit. The permittee must prepare a report summarizing the
result of the inspection and a certification as to the extent of compl.ance.
Incidents of non-compliance not already reported to the Depariment
under other provisions of N.JA.C. 7:14A must be reported to the
Department at least annually. Proposed N.J.A.C. 7:14A-3.13(a)%iii also
provides that if there are incidents of non-compliance, the report must
identify the steps being taken to remedy the non-compliance and to
prevent such incidents from recurring.

Although neither proposed N.J.A.C. 7:14A-3.13(a)9iii nor the draft
general permits require sampling of the stormwater discharge and sub-
mission of corresponding “discharge monitoring reports” as defined in
NJAC. T:14A-19, the Department may later decide to issue permits
that require such sampling; proposed N.J.A.C. 7:14A-3.13(a)9iii requires
monthly submission of discharge monitoring reports to the Department
in those instances where such monthly submission is required by N.J.A.C.
7:14A-2.5(a)12.

Proposed N.J.A.C. 7:14A-3.13(a)9iii requires the permittee to maintain
the annual inspection report and certification for at least five years (the
same period specified in N.J.A.C. 7:14A-2.5(a)12iii. These annual reports
and certifications are of such importance that proposed N.J.A.C.
7:14A-3.13(a)9iii requires them to be signed by a person described in
N.J.A.C. 7:14A-2.4(a)2i, not by a “duly authorized representative™ of that
person as otherwise allowed by N.J.A.C. 7:14A-2.4(b). Proposed N.J.A.C.
7:14A-3.13(a)%iii also provides that a permit may also require these
reports and certifications to be signed by a New Jersey Licensed
Professional Engineer.

The Department is proposing to add N.J.A.C. 7:14A-3.17(j) to clarify
that the criteria and standards in 40 CFR 125 are minimum requirements
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that may be superseded by more stringent provisions elsewhere in
NJAC. T:14A.

As discussed in more detail in connection with the amendments to
N.J.A.C. 7:14A-39, Appendix A and Appendix B are being added to
N.J.A.C. 7:14A-3 in order to issue as rules the two general DSW permits
for stormwater discharges associated with industrial activity.

Subchapter 7
The Department is proposing to amend N.J.A.C. 7:14A-7.8(a) to refer
to 40 CFR 122.28 rather than to former 40 CFR 123.95.

Subchapter 9
The Department is proposing several technical changes for the
purposes of linguistic consistency.

Subchapter 10

The Department is proposing to add a new first sentence in N.JA.C.
7:14A-10.3(a) to clarify that NJ.A.C. 7:14A-10.3 is applicable only to
persons who are required by N.J.A.C. 7:14A-3.2 to apply for a DSW
permit. This amendment makes this subsection consistent with N.J.A.C.
7:14A-3.2(a)2iii, which already provides that certain discharges to surface
water (including discharges authorized by a general permit) do not
require an application for a DSW permit. The Department is also
proposing to amend what is currently the first sentence in N.J.A.C.
7:14A-10.3(a) to clarify that persons exempted by N.J.A.C. 7:14A-2.1(g)1
from the requirement to apply for a Discharge Allocation Certificate
are also exempt from that same requirement in N.J.A.C. 7:14A-10.3, and
to limit that requirement to point source discharges (a limitation already
expressed in N.JA.C. T:14A-3.1(a)).

The Department is proposing to delete what is currently the second
sentence of N.JLA.C. 7:10A-10.3(a) to eliminate outdated deadlines for
permit applications in that sentence. N.J.A.C. 7:10A-10.3(a)2 is being
amended to incorporate certain requirements in 40 CFR 122.21(c)}(1)
concerning the timing of permit applications for new discharges of
stormwater discharges associated with industrial activity.

N.J.A.C. 7:10A-10.3(2)5 is being amended to incorporate the provision
in 40 CFR 122.21(g)(3) which allows the average stormwater flow to
be estimated, provided that the basis for the rainfall event and the
method of estimation are indicated. It, along with N.J.A.C.
7:14A-10.3(a)9, is also being amended for editorial purposes. N.JA.C.
7:10A-10.3(a)6 is being amended to incorporate the exemption for
stormwater, spillage, and leaks contained in 40 CFR 122.21(g)(4).
N.J.A.C. 7:14A-10.3(a)9 is being amended to incorporate requirements
in 40 CFR 122.21(g)(7) concerning grab samples, composite samples,
and stormwater discharges. One commenter said the Department should
identify the basis for the retention period of 24 hours in proposed
N.J.A.C. 7:14A-10.3(a)9. The basis is 40 CFR 122.22(g)7, which specifies
a retention period of 24 hours.

N.J.A.C. 7:14A-10.3(a)17 and (a)18 are being added to provide that
permit applications for discharges composed entirely of stormwater as-
sociated with industrial activity are exempt from certain specified para-
graphs of N.J.A.C. 7:14A-10.3(a) in order to be more consistent with
the EPA rules. These exemptions are similar to those in 40 CFR
122.21(c)(1)(i)(F) and (1)(ii). NJ.A.C. 7:14A-10.3(a)19 is being added
to provide that permit applications for discharges from “large” and
“medium” municipal separate storm sewer systems, or from municipal
separate storm sewer systems designated under 40 CFR 122.26(a)(1)(v),
are also exempt from certain specified paragraphs of N.J.A.C.
7:14A-10.3(a). Instead, permit applications for such discharges must
include the information required under 40 CFR 122.26(d), which
establishes more appropriate requirements for such permit applications.
No New Jersey municipality is currently required to submit such permit
applications. The changes to N.J.A.C. 7:14A-10.3(a)17, (2)18, and (a)19
are necessary to allow the Department to streamline the administration
of its individual permits for stormwater discharges.

N.J.A.C. 7:14A-10.3(a)20 is being added to require permit applications
for discharges of stormwater to include the information required under
applicable provisions of 40 CFR 122.26, 40 CFR 122.21(g), and other
provisions of N.J.A.C. 7:14A, subject to eight qualifications and excep-
tions. These qualifications and exceptions recognize that some of the
terminology and requirements in 40 CFR 122.26 and 40 CFR 122.21(g)
need to be interpreted or modified to be consistent with the needs of
NJPDES program or to prevent confusion. For example, 40 CFR 122.26
imposes duties on the “operators” of stormwater discharges, but not on
their “owners.” This is consistent with 40 CFR 122.21(b), which provides
that when a facility or activity is owned by one person but operated by
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another person, it is the operator’s duty to obtain a permit. N.J.A.C.
7:14A-2.1(c), however, requires the owner as well as the operator to
obtain a NJPDES permit. It is thus appropriate for proposed N.J.A.C.
7:14A-10.3(a)20ii to provide that the duties which 40 CFR 122.26 imposes
on operators are also imposed on owners.

N.J.A.C. 7:14A-10.3(2)21 is being added to require permit applications
for discharges of stormwater to be submitted by the deadlines specified
in 40 CFR 122.26(e), with three specified exceptions. The first of these
exceptions is in N.J.A.C. 7:14A-10.3(a)22, which the Department is
proposing to add in order to establish a deadline of April 1, 1993 for
submission of most individual NJPDES permit applications for industrial
stormwater discharges. This is not consistent with 40 CFR 122.26(e)(1)
and (e)(2)(iv), which essentially require industrial stormwater dischargers
that are not authorized by a stormwater general permit (or approved
as members of group applications) to submit individual permit appli-
cations by October 1, 1992.

The Department nevertheless is firmly convinced that it would be
unreasonable to require industrial facilities to submit individual NJPDES
permit applications within a matter of weeks after the NJPDES rules
have been substantially amended in a manner affecting the facilities”
ability and desire to submit applications (or requests for authorization)
for each of the various types of permits covering stormwater discharges.
Instead, the Department estimates that it will take several months for
the regulated community to become familiar with and respond to the
amended NJPDES rules (including General Permit No. NJ0088315 and
No. NJ0088323, which for many facilities provide an alternative to an
individual permit). Further, if the Department were to insist on strict
compliance with the EPA deadline, the Department would be unable
to administer the flood of individual permit applications (and requests
for authorization under General Permit No. NJ0088315) that the Depart-
ment would receive in September and October 1992.

In short, because the public’s interest in a sound stormwater permitting
program is best served by rules that allow sufficient time for both the
regulated community and the Department to make prudent decisions
regarding stormwater permitting, the Department has determined to
allow additional time (generally, six months) for submission of individual
NJPDES permit applications. Accordingly, the Department will not take
enforcement action (for failure to comply with 40 CFR 122.26(c)) against
those who submit their individual permit applications by April 1, 1993.
By establishing this April 1, 1993 deadline, the Department, however,
is not purporting to have the power to waive or revoke the EPA deadline.
(Also, under proposed N.J.A.C. 7:14A-10.3(a)26, the Department may
require some dischargers to apply for an individual permit prior to April
1, 1993

The second exception to NJ.A.C. 7:14A-103(a)21 is in N.JA.C.
7:14A-10.3(a)23, which the Department is proposing to add in order to
address industrial facilities that participated in “group applications”
submitted to EPA under 40 CFR 122.26(c)(2). “Group applications” are
NPDES permit applications that may be submitted to EPA in accordance
with 40 CFR 122.26(a)(2) for groups of applicants that are part of the
same subcategory (under 40 CFR 405 to 471) or are sufficiently similar
as to be appropriate for authorization under a general permit. When
a group application is submitted to EPA in accordance with the deadlines
in 40 CFR 122.26(e)(2), then the facilities participating in the group have
satisfied the permit application deadlines in 40 CFR 122.26(e) (except
for facilities that EPA rejects as a member of the group). EPA may,
in the future, develop draft permits using information contained in such
group applications. However, since submitting a group application to
EPA does not result in the issuance of an effective NJPDES permit,
facilities included in a group application still need to obtain 2 NJPDES
DSW permit from the Department for their stormwater discharges.

Therefore, proposed N.J.A.C. 7:14A-10.3(a)23 requires that if a facility
has been approved by EPA as a member of a group application (or if
EPA has not approved or rejected the facility by April 1, 1993), then
the owner and operator must, by October 1, 1993, either apply to the
Department for an individual DSW permit, or submit to the Department
a request for authorization under a DSW general permit. (An exception
is provided for certain municipal facilities exempted from permit appli-
cation deadlines by Section 1068 of the Transportation Act and 40 CFR
122.26(e).) To administer proposed N.J.A.C. 7:14A-10.3(a)21, (a)22, and
(a)23, the Department needs to know which New Jersey facilities
participated in group applications, and which of those facilities have been
approved or rejected by EPA as members of the group. To obtain this
information, which EPA may not always provide to the Department in
a timely fashion, the Department is proposing to add N.J.A.C.
7:14A-10,3(2)24 and (a)25.
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The third exception to NJ.A.C. 7:14A-10.3(a)2l is in NJAC.
7:14A-10.3(a)26, which the Department is proposing to add in order to
address those industrial stormwater discharges for which the Department
may need to require a permit application in advance of the deadlines
established under N.J.A.C. 7:14A-10.3(a)21, (a)22, or (a)23. The Depart-
ment does not expect to make extensive use of this provision (unless
EPA substantially extends the deadlines in 40 CFR 122.26(e)), but the
Department may become aware of industrial stormwater discharges of
such known or suspected significance as to warrant an earlier permit
application.

N.J.A.C. 7:14A-10.3(a)27 is being added to specify how individual
permit applications for discharges of stormwater shall be submitted for
a facility that already has an individual DSW permit that does not
authorize all of those discharges.

The Department is proposing to add NJ.A.C. 7:14A-10.3(c)8 to ex-
empt discharges from separate storm sewers from the permit application
requirements in N.J.A.C. 7:14A-10.3(c), including requirements for sub-
mission to the Department of an engineer’s report and Operations and
Maintenance Manual. As indicated in its opening sentences, N.J.A.C.
7:14A-10.3(c) is applicable only to discharges that require a DAC, and
under proposed N.J.A.C. 7:14A-2.1(g)1ii, discharges from separate storm
sewers are exempt from the requirement for a DAC. This, again, is part
of the Department’s effort to streamline the NJPDES permit process.

Subchapter 14

N.J.A.C. 7:14A-14.8 is being amended to exempt certain DSW (dis-
charge to surface water) permits and discharges from requirements in
N.J.A.C. 7:14A-14.4 and 14.5 that establish minimum effluent limitations
and sampling requirements for oil and grease. The exemptions apply
to general DSW permits for stormwater point sources or separate storm
sewers, and to DSW from separate storm sewers that are not industrial
treatment works. The proposed amendments to NJ.A.C. 7:14A-14.8
would not exempt certain petroleum industry facilities and major
petroleum storage facilities because the discharge of oil and grease is
of particular concern at these facilities. These exemptions are necessary
to allow the Department to implement its general approach of using
stormwater pollution prevention plans rather than numerical effluent
limitations in its permits for stormwater.

Appendix H

The Department is proposing to amend Appendix H to exempt dis-
charges from separate storm sewers from the sampling schedule con-
tained therein. This again is necessary to the Department’s ability to
rely on stormwater pollution prevention plans, best management prac-
tices, and self-inspections, rather than numerical effluent limitations and
sampling. The proposed amendment to Appendix H would not prevent
the Department, on a case-by-case basis, from issuing general or in-
dividual DSW permits for separate storm sewers that include sampling
requirements. The proposed amendment to Appendix H would also
correct two typographical errors.

Public Notice for Draft General Permit No. NJ0088315 and NJ0088323

The Department has determined that there may be a significant degree
of public interest in these two draft NJPDES general permits (No.
NJ0088315 and No. NJ0088323) described earlier in the Summary state-
ment for this proposal. The Department will hold two public hearings
on this rule proposal, including these two draft permits, which are part
of this proposal. The date, time, and place of those two public hearings
are stated at the beginning of the notice for this proposal. The Depart-
ment is holding these two public hearings to afford the public an
opportunity to present to the Department oral and written comments,
arguments, data and views on this proposal, including these two draft
general permits. These public hearings are legislative type hearings which
do not include cross-examination.

The public hearings shall be held before a hearing officer designated
by the Department. At the beginning of each public hearing, the Depart-
ment shall present a summary of the factual information on which this
proposal (including these two draft general permits) is based, and shall
respond to questions posed by any interested person. At these public
hearings, any person may submit oral or written comments, arguments,
data, and views concerning this rule proposal (including these two draft
permits). The hearing officer may set reasonable limits upon the time
allowed for oral comments at the public hearing. The hearing officer
shall make recommendations to the Department regarding this proposal
(including these two draft general permits). These recommendations
shall be made public, and the Department’s response either accepting
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or rejecting these recommendations shall be summarized and published
in the New Jersey Register. A written transcript of the hearng shall
be made available to the public.

These two draft NJPDES general permits are based on the adminis-
trative record which is on file at the offices of the Department of
Environmental Protection and Energy, Office of Regulatory Policy,
located at 401 East State Street, in the City of Trenton, Mercer County,
New Jersey. The administrative record is available for inspection, by
appointment, between 8:30 A.M. and 4:00 P.M., Monday througl: Friday.
Appointments for inspection may be scheduled by calling (609) 633-7026.

Interested persons may submit written comments, arguments, cata and
views on this proposal, including these two draft general permits, to
Samuel A. Wolfe, Esq., Administrative Practice Officer, Department of
Environmental Protection and Energy, Office of Legal Affairs, {°N 402,
Trenton, NI 08625. The public comment period for these draft general
permits began on June 5, 1992. All such comments, arguments, cata and
views shall be submitted by August 5, 1992, which is when the public
comment period ends. All persons, including persons who disctarge or
propose to discharge stormwater, who believe that any condition >f these
draft general permits is inappropriate or that the Department’s t2ntative
decision to issue these draft permits is inappropriate, must raise all
reasonably ascertzinable issues and submit all reasonably available argu-
ments and factual grounds supporting their position, including all sup-
porting material, by the close of the public comment period.

The Department shall consider fully all written and oral subraissions
respecting this proposal, including these two draft general permits, made
before the close of the public comment period. After the close of that
period, the Department shall issue final decisions. The Department shall
respond to all comments respecting this proposal and these draft permits
when a final permit decision is issued. The Department shall notify each
person who has submitted written comments or requested notice of the
final permit decision.

Interested persons may obtain further information about tkis rule
proposal and these draft permits, including copies of the draft zeneral
permits, fact sheets, and other information in the administrative record,
from Barry Chalofsky, Assistant Administrator of the Office cf Reg-
ulatory Policy, at (609) 633-7026. Written requests for such information
may be sent to Barry Chalofsky, Department of Environmental Protec-
tion and Energy, Office of Regulatory Policy, CN 029, Trenton, NJ 08625.

Social Impact

The Department expects a generally positive social impact from the
proposed amendments and new rule. By incorporating a pollution
prevention philosophy and making extensive use of streamlined general
permits, the amendments should result in more effective, less costly
control of stormwater discharges than would occur if the Department
tried to regulate such discharges by issuing thousands of individual DSW
permits using traditional permitting approaches under the cirrent
NJPDES rules. The amendments also bring the NJPDES rules up to
date by deleting outdated stormwater requirements and incorporating
stormwater requirements already in effect under section 402(p) of the
Federal Clean Water Act (CWA) and related EPA rules.

The water quality objectives of the CWA and the State Act cannot
be achieved without control of stormwater discharges, which are a major
source of water pollutants. The most significant impact of the amend-
ments will be that residents of New Jersey will enjoy the benefits of
cleaner surface water, as a result of reduced pollutant loadings in
stormwater from industrial facilities, and that these benefits will be
obtained at lower cost than would be the case without these amendments.

In addition, the amendments that concern the administration of
general permits for discharges to surface waters will have the pcsitive
significant social impact of clarifying how authorization under such
permits is obtained and terminated, and of affording the public greater
opportunity to participate in that process. These are important improve-
ments, as the Department expects to make increasing use of general
permits in the NJPDES program to control stormwater discharges and
other discharges.

The segment of the public most directly affected financially by the
amendments will be those responsible for a “storm water discharge
associated with industrial activity” as defined in 40 CFR 122.26(b}i(14).
This includes most industrial facilities in the State. The nature and tcope
of the regulated universe and the financial impacts on that universs are
discussed in more detail in the Economic Impact and Regulatory Flex-
ibility Analyses below. As indicated there, the impact of the amendments
will vary with the category of industrial facility and the situation of each
discharger.
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After dischargers of pollutants to surface waters, the next most affected
segment of the public will be those who use surface waters for water
supply, recreation, fishing and shellfishing, and other purposes. The
amendments will benefit those persons by improving water quality in
New Jersey.

Economic Impact

The Department expects a generally positive economic impact from
the proposed amendments and new rule. The amendments include
numerous provisions that are intended, in part, to establish a regulatory
program for control of stormwater that is substantially less costly than
the regulatory program that would exist without the amendments. Set
forth below is a discussion of economic impacts expected to be felt by
the specific classes of persons that will feel the greatest financial impact
from the amendments.

As stated in the Social Impact above, the segment of the public most
directly affected financially by the amendments will be those responsible
for a “storm water discharge associated with industrial activity” as de-
fined in 40 CFR 122.26(b)(14). The Department estimates that approx-
imately 10,000 facilities in New Jersey have such a discharge. For
purposes of this discussion, these facilities are divided into three
categories: industrial facilities that obtain authorization under General
Permit No. NJ0088315 (the “industrial” general permit), construction
and mining activities that obtain authorization under General Permit No.
NJ0088323 (the “construction” general permit), and industrial facilities
that seek an individual DSW permit for their stormwater discharge.

Negative economic consequences will result if the NJPDES rules are
not amended. The most significant of these consequences are the costs
that thousands of industrial facilities would incur to obtain and comply
with individual rather than general DSW permits for their stormwater
discharges. Also, the cost to the Department of issuing and administering
thousands of such individual DSW permits would be substantially greater
than the cost of administering general DSW permits, and this greater
cost would be borne by NJPDES permittees (who bear the cost of the
NJPDES program).

General Permit No. NJ0088315: The “Industrial General Permit”

The amendments should have a significant positive economic impact
on owners and operators of industrial facilities that obtain authorization
under the “industrial” general permit. Unless the Department issues a
general permit that authorizes stormwater discharges from such facilities,
owners and operators of such activities will be required by section 402(p)
of the Federal Clean Water Act, current EPA rules, and the current
NJPDES rules to undertake the longer and more expensive task of
applying for an individual DSW permit (and, in some cases, a DAC)
for these discharges.

The first advantage of the “industrial” general permit is that the costs
associated with the request for authorization would be substantially less
than the costs associated with an application for an individual DSW
permiit. Specifically, because of the limited requirements, the Department
will be able to issue authorizations under this general permit much
sooner than the Department could issue individual draft and final DSW
permits under the current NIPDES rules, thereby saving costs resulting
from permit processing delays. Also, the amount of information required
in the request for authorization under this general permit is minimal
in comparison with the amount of information that 40 CFR
122.26(c)(1)(i) and the current NJPDES rules require in an application
for an individual DSW permit for an industrial stormwater discharge.
For example, the request for authorization requires no pre-application
sampling. Thus, the cost of actually preparing the request will be substan-
tially less than that of preparing an individual permit application. The
cost of preparing the request for authorization should generally be

between $20,00 and $100.00 (at 55 FR 48061, EPA estimated the average -

cost of its analogous “notice of intent to be covered by general permit”
to be $17.00). In addition, the amendments require a brief public notice
of the request for authorization to be published in a newspaper, which
should cost, on average, under $25.00.

Moreover, instead of requirements to sample and analyze the
stormwater discharge, the “industrial” general permit requires an annual
inspection of the facility, as permitted under 40 CFR 122.44(i). Based
on EPA estimates (57 FR 11411) of the nationwide reduction in monitor-
ing costs due to the amendments to 40 CFR 122.44(i), the Department
estimates that annual inspections are, on average, about 40 per cent less
expensive than annual sampling and analysis of stormwater discharges.

The “industrial” general permit does not include numeric effluent
limitations. Instead, the principal effluent limitation in this permit is a
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requirement for preparation and implementation of a stormwater pollu-
tion prevention plan signed by a New Jersey Licensed Professional
Engineer. It is worth noting that in order to avoid the imposition of
liability under the Spill Compensation and Control Act, N.J.S.A.
58:10-23.11 et seq., a prudent industrial facility will already have taken
a variety of actions that will also become part of its stormwater pollution
prevention plan. The cost of developing and implementing these
stormwater pollution prevention plans is variable and will depend on
a number of factors, including: the size of facility; the existing industrial
materials and machinery at the facility, if any, that are exposed to
stormwater that is discharged through separate storm sewers to surface
waters; the nature of the plant operations and plant designs and the
housekeeping measures employed; and the amount of information the
facility already has about its stormwater conveyance system. The Depart-
ment belicves that at one end of the spectrum, some industrial facilities
will require no physical modifications (or very minor physical modifica-
tions) to comply with the permit. Some of those same facilities will have
a well-understood stormwater conveyance system that requires no ex-
tensive investigation for unpermitted discharges of domestic wastewater,
non-contact cooling water, or process waste water. For these facilities,
the stormwater pollution prevention plan will be a short, simple docu-
ment.

The Department also believes that at the other end of the spectrum,
some industrial facilities will require major physical modifications, requir-
ing substantial financial expenditures, to comply with the “industrial”
general permit. At some facilities, measures that would contribute to-
wards complying with this general permit would be taken anyway in order
to comply with requirements under the Spill Compensation and Control
Act.

In Table 5 of the fact sheet for its own draft general permits, EPA
provided a “Summary of Estimated Costs for Compliance With Storm
Water Pollution Prevention Plans With Baseline Requirements” (56 FR
40988-40989). Because the “industrial” general permit differs in some
respects from the EPA draft general permits, Table 5 is not directly
applicable to the “industrial” general permit. The draft permits do share
some common features, however, and Table 5 may provide a rough
indication of the costs of preparing and implementing a stormwater
pollution prevention plan under the “industrial” general permit. Ex-
pressed as total annualized costs (capital costs plus operation and
maintenance costs, based upon a five year permit and 10 percent discount
rate), these cost estimates ranged from about $3,000 for “low costs”
facilities (expected by EPA to be applicable to the majority of smaller
facilities) to about $133,000 for “high costs” facilities.

EPA’s annualized “low costs” estimate of about $3,000 may be ap-
propriate for many New Jersey facilities that require few physical
modifications to comply with the “industrial” general permit, although
this estimate may have to be increased to account for the requirement
of a certification by a New Jersey Licensed Professional Engineer. At
some industrial facilities where very large physical modifications would
be needed to comply with this general permit, EPA’s annualized “high
costs” estimate of about $133,000 may be too low. However, those
facilities that find this general permit unsuitable to their situation can
apply for an individual DSW permit.

The annual fee of $500.00 charged for the “industrial” general permit
is the same as the minimum annual fee charged for most NJPDES
permits under the current NJPDES rules, and is necessary to support
the costs of processing, monitoring, and administering NJPDES permits.
(For further information, see the Summary statement for NJ.A.C.
7:14A-1.8, Fees.) For most facilities, the payment of this fee should not
have a significant impact.

General Permit No. NJ0088323: The “Construction” General Permit

The amendments should also have a significant positive economic
impact on owners and operators of construction and mining activities
that obtain authorization under the “construction” general permit.
Unless the Department issues a general permit that authorizes
stormwater discharges from construction and mining activities, owners
and operators of such activities will be required by section 402(p) of
the Federal Clean Water Act, current EPA rules, and the current
NIPDES rules to apply for an individual DSW permit for these dis-
charges. (Under the current NJPDES rules, moreover, most of these
owners and operators would be required to apply for and obtain a DAC
before they could apply for the DSW permit.)

The Department expects that an average of 1,000 new projects per
year could be authorized under the “construction” general permit. If
these projects were required instead to obtain individual DSW permits,
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the Department estimates that it could take years between the submission
of the initial application and the issuance of the final DSW permit. In
the meantime, much new construction activity in New Jersey could not
begin, and construction activity already underway could be in jeopardy
for discharging stormwater without a DSW permit. This could impose
significant costs on the construction industry. Under the current NJPDES
rules, moreover, these individual permit and DAC applications would
be lengthy, complex documents. The individual DSW permits would
include, at a minimum, specific requirements for oil and grease under
current N.J.A.C. 7:14A-14, and requirements for analysis of stormwater
samples under current Appendix H.

In contrast, under the “construction” general permit authorization to
discharge will occur as soon as the soil conservation district (or, for DOT
projects, the DOT) certifies the request for authorization. Such certifica-
tion will be a routine procedure that, for the great majority of projects,
will occur at the same time that the district (or DOT) certifies the
project’s soil erosion and sediment control plan under the Soil Erosion
and Sediment Control Act. For the great majority of projects, therefore,
the “construction” general permit will cause no additional delays.

Also, the “construction” general permit requires only minimal informa-
tion in the request for authorization (much less information than the
current NJPDES rules require in an application for a DSW permit). The
average cost of preparing the request for authorization should not exceed
$20.00 (55 FR 48061). In addition, however, the amendments require
a brief public notice of the request for authorization to be published
in a newspaper, which should cost, on average, under $25.00. The cost
of the request for authorization would be substantially less than the cost
of preparing an application for an individual DSW permit under the
current NJPDES rules.

The principal effluent limitation in the “construction” general permit
is compliance with requirements established under the Soil Erosion and
Sediment Control Act. Thus, this general permit will impose no require-
ments for soil erosion and sediment control that would not already apply
to the project under that Act. Instead of requirements to sample and
analyze the stormwater discharge, the general permit requires an annual
inspection of the facility, which is basically the minimum level of monitor-
ing permissible under 40 CFR 122.44(i)(4). As with the “industrial”
general permit, the Department estimates that annual inspections are,
on average, about 40 percent less expensive than annual sampling and
analysis of stormwater discharges.

The $200.00 fee charged for the ‘“‘construction” general permit will
be lower than any fee currently charged for any NJPDES permit. This
fee will be assessed only when authorization is requested under that
permit, and not annually. This fee is the minimum fee needed to manage
the program, and is far less than other expenses that land developers
normally incur to obtain governmental approval for construction activity.
(For further information, see the Summary statement for N.J.A.C.
7:14A-1.8, Fees.)

The amendments should not have a negative economic impact on the
soil conservation districts, as the Department expects that the expenses
those districts will incur under general permit no. 88323 will be reim-
bursed from NJPDES fee revenues.

Individual Permits

The amendments should generally have a positive economic impact
on owners and operators of industrial facilities that apply for an in-
dividual DSW permit for their stormwater discharge. Proposed N.J.A.C.
7:14A-10.3(a)17 and (a)18 would exempt such applicants from numerous
permit application requirements in current N.J A.C. 7:14A-10.3(a), there-
by reducing the cost of preparing the permit application. Other proposed
amendments to N.J.A.C. 7:14A-10.3(a) that incorporate certain permit
application requirements in 40 CFR 122.21 and 122.26 do not impose
new costs on permit applicants, as these EPA requirements must be
followed in New Jersey even without these proposed amendments.

Entities that submitted group applications to EPA will incur some
minimal financial costs in providing to the Department the basic informa-
tion required by proposed NJ.A.C. 7:14A-10.3(a)24 and (a)25. Also,
under proposed N.J.A.C. 7:14A-10.3(a)23, facilities approved by EPA
as members of group applications will incur the cost of applying for an
individual DSW permit or requesting authorization under a general DSW
permit. However, the October 1, 1993 deadline should provide these
approved facilities with ample opportunity to obtain authorization under
the “industrial” general permit, where appropriate, and avoid the costs
of preparing an individual permit application.

Under proposed NJ.A.C. 7:14A-3.13(a)9iii, monitoring requirements
for most stormwater discharges associated with industrial activity will be
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established on a case-by-case basis in individual DSW permits as well
as general DSW permits (subject, in the case of oil and grease, to the
provisions of N.J.A.C. 7:14A-14), and can require periodic inspections
in lieu of analysis of stormwater samples. As noted in the discussion
above of the “construction” general permit, the use of inspections in
lieu of sampling can result in economic savings to permittees. However,
the Department expects that some DSW permits will require stonnwater
sampling.

A segment of the public that in the future may be directly affected
financially by the amendments are owners and operators of “municipal
separate storm sewers” as defined in 40 CFR 122.26(b)(8). The amend-
ments should have a significant positive economic impact on owners and
operators of such storm sewers, if and when such owners and opzrators
are required to apply for DSW permits for discharges from such storm
sewers. (No New Jersey municipality is currently required to submit such
permit applications, as was discussed in the summary statement for
N.J.A.C. 7:14A-3.11.) Proposed N.J.A.C. 7:14A-10.3(2)19 would exempt
owners and operators of “large” and “medium” municipal separate storm
sewer systems, or of municipal separate storm sewer systems designated
under 40 CFR 122.26(a)(1)(v), from numerous permit application re-
quirements in current N.J.A.C. 7:14A-10.3(a). This exemption would
thereby reduce the cost of preparing the permit application. Although
these permit applications would be required to include the information
required under 40 CFR 122.26(d), this requirement does not impose new
costs on permit applicants, as these EPA requirements must be folowed
in New Jersey even without the proposed amendment.

As was discussed in the Summary above, the Department is pro:osing
a number of amendments to exempt general permits and discharges from
storm sewers from requirements that apply to other NJPDES permits.
All of these will reduce costs to industries and others who discharge
stormwater to surface waters, and to the Department.

Environmental Impact

Although some may have doubts about the degree to which these
amendments will serve to protect and maintain this State’s watzr re-
sources, in that they allow the use of general permits without num:erical
effluent limitations and traditional end-of-the-pipe sampling, the Dzpart-
ment expects a generally positive environmental impact from the
proposed amendments and new rule. At present, only a small fraction
of the thousands of industrial stormwater discharges in New Jersey are
regulated under a NJPDES permit. By incorporating a pollution preven-
tion philosophy and making extensive use of streamlined general permits,
the amendments should result in more effective control of stormwater
discharges than would occur if the Department tried to regulate such
discharges by issuing thousands of individual DSW permits using tradi-
tional permitting approaches under the current NJPDES rules. The
Department projects that it would take many years to issue such in-
dividual permits. In contrast, under the “industrial” general permit and
the “construction” general permit, many of these discharges can be
regulated under the NJPDES program within a much shorter period of
time, with corresponding benefits to New Jersey’s surface waters.

The Department believes that as a result of the “industrial” general
permit, pollutant loadings in stormwater from thousands of industrial
facilities will be substantially reduced in a few years. The “construction”
general permit relies mainly on the Soil Erosion and Sediment Ccntrol
Act, which should remain a primary vehicle for controlling stormwater
discharges from construction and mining activities. By making com-
pliance with that Act a condition of that permit, the “construction”
general permit will provide additional incentives for compliance with that
Act.

The amendments include several provisions designed to reduce the
burdens associated with permitting discharges from thousands of
separate storm sewers. The Department believes that these provisions
will general