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" EXECUTIVE ORDER

GOVERNOR’S OFFICE

EXECUTIVE ORDER

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 62(1992)

Creation of New Jersey Business —Higher Education
Forum

Issued: June 19, 1992.
Effective: June 19, 1992.
Expiration: Indefinite.

WHEREAS, global interdependence has created unprecedented
economic competition on an international scale; and

WHEREAS, success in the knowledge-driven economy of the 2ist
Century will be directly related to our investment in both human capital
and research and development; and

WHEREAS, a strong and vital higher education system is a critical
component of that investment, and a major factor affecting the com-
petitiveness of the business sector; and

WHEREAS, the Board of Higher Education and the Chancellor of
Higher Education have recognized this important relationship, and have
instituted a strategic planning effort and other major initiatives to
enhance the higher education system’s contributions to the future of the
State; and

WHEREAS, the quality of the higher education system, as well as
the general welfare of New Jersey, will be strengthened by close col-
laboration between the leadership of our higher education and corporate
communities; and

WHEREAS, no permanent Statewide organization exists to foster the
regular exchange of ideas about issues of mutual concern or for joint
policy and program development between these two communities; and

WHEREAS, the Governor, in consultation with the Chancellor, has
proposed the establishment of a Business-Higher Education Forum to
serve as a forum for such exchange and cooperative action.

NOW, THEREFORE, 1, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes of this State, do hereby ORDER and DIRECT:

1. There is hereby established a New Jersey Business—Higher Educa-
tion Forum (hereinafter “the Forum”) which shall be composed of
individuals, appointed by the Governor, who are leaders of New Jersey’s
business and higher education communities. The Chair and Vice-Chair
of the Forum shall be designated by the Governor from among the
Forum’s members.
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2. The Forum is authorized to establish an Executive Committee and
to organize itself in a manner to best carry out its responsibilities. The
Forum is further authorized to establish such task forces or workgroups,
as necessary, to address specific issues as they arise and to develop policy
recommendations pertaining to those issues.

3. The Chancellor of Higher Education and the Commissioners of
Commerce and Labor, together with the Chair of the State Board of
Higher Education or a member of the State Board of Higher Education
designated by the Chair, shall serve as ex-officio members of the Forum.
The Chancellor of Higher Education shall also serve ex-officio on the
Executive Committee of the Forum.

4. The Forum shall be in, but not of, the Department of Higher
Education. The Department of Higher Education shall be responsible
for providing staff, consultants and other resources.

5. The Forum shall advise the Governor, the Legislature, and the
citizens of the State of New Jersey on:

a. Issues relating to human capital, academic research and develop-
ment, and technology transfer;

b. Ways in which the higher education community can contribute to
the economic growth, and to the quality of life, of the citizens of New
Jersey.

6. The Forum shall also:

a. Provide specific advice and support to the Board and Chancellor
of Higher Education on higher education’s strategic planning, funding
and accountability efforts;

b. Promote cooperative endeavors across the two sectors that benefit
the economic and social welfare of the State;

c. Examine such other issues that may arise that are of mutual concern
and of serious importance to New Jersey’s future and its citizens.

7. The Forum shall coordinate its work with existing policy-making
groups including, but not limited to, the following: the State Employment
and Training Commission, the Commission on Science and Technology,
and the New Jersey Council on Job Opportunities.

8. The Forum is authorized to call upon any department, office,
division or agency of this State to supply it with data and any other
information, personnel or assistance it deems necessary to discharge its
duties under this Order. Each department, office, division or agency of
this State is hereby required, to the extent not inconsistent with law,
to cooperate with the Forum and furnish it with such assistance as is
necessary to accomplish the purpose of this Order. The Attorney General
shall act as legal counsel to the Forum.

9. This Order shall take effect immediately.

(CITE 24 N.J.R. 2489)
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PERSONNEL

PROPOSALS

RULE PROPOSALS

PERSONNEL
(a)

MERIT SYSTEM BOARD

General Rules and Department Organization

Proposed Readoption with Amendments: N.J.A.C.
4A:1

Authorized By: The Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.

Authority: NJ.S.A. 11A:1-2, 11A:2-1, 11A:2-3, 11A:2-6, 11A:2-7,
11A:2-11, 11A:2-12, 11A:3-1, 11A:3-6, 11A:4-13, 11A:10-1,
11A:10-3, 11A:10-4, 11A:11-2, 47:1A-2, 52:14B-3(1),
52:14B-3(3), 52:14b-4(f), Executive Order No. 11(1974).

Proposal Number: PRN 1992-306.

Public hearings concerning the proposed readoption with amendments
will be held on:
Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey

Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School

425 Paramus Road

Paramus, New Jersey

Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainsboro, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.

Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 4A:1 expires on
October 5, 1992. The Merit System Board has reviewed the rules and,
with the following exceptions, has determined them to be necessary,
reasonable and proper for the purpose for which they were originally
promulgated, as required by the Executive Order.

Subchapter 1 concerns the purpose and scope of the rules and defini-
tions of commonly used merit system terms. Provisions include
procedures for rule relaxation by the Board and petitions for rulemaking.
The Board proposes an amendment to the definition of the term “demo-
tion,” based on Departmental review, due to numerous inquiries that
have been received as to whether various situations fit within the defini-
tion since its adoption in 1987. The amendment would ensure that, in
local service, a demotion would include a reduction in pay scale or a
change from full time to part time and, in State service, a change from
full time to part time. The definition already provides for a demotion
to include, in local service, a reduction in title and, in State service, a
reduction in class code.

Subchapter 2 covers public records and Department of Personnel
access to appointing authority records. In response to a preproposal
comment by Middlesex County (see 24 N.J.R. 1667(b)), the Board
proposes an amendment to N.J.A.C. 4A:1-2.2(b) to clarify that individual
personnel records, with certain exceptions, are not public records. A new
subsection (c) would provide a cross reference to NJ.A.C. 4A:4-2.16,
the rule on retention and inspection of examination records.

Subchapter 3 governs the organizational structure of the Department
of Personnel and delineates the respective responsibilities of the Com-
missioner of Personnel and the Merit System Board. The Board proposes
an amendment to N.J.A.C. 4A:1-3.3(2)2 to permit the Board to render

(CITE 24 N.J.R. 2490)

final administrative decisions on matters referred by the Commissioner,
such as requests to extend or cancel eligible lists.

Subchapter 4 concerns delegation of certain merit system functions
to appointing authorities, pilot programs, and a mechanism for consolida-
tion of merit system functions in State service. In response to a suggestion
submitted by the Communications Workers of America, the Board
proposes an amendment to N.J.A.C. 4A:1-4.3 requiring that the Com-
missioner verify that proper notice to and consultations with affected
negotiations representatives have taken place. It is noted that N.J.A.C.
4A:1-4.3(c) already requires an appointing authority requesting a pilot
program to consult with affected negotiations representatives before
submitting a proposal to the Commissioner.

Social Impact

As a part of the proposed readoption of N.J.A.C. 4A:1, some substan-
tive additions have been made. The proposal will have an overall positive
social impact on all users of merit system rules, in that the readoption
with amendments will continue to be logically organized, understandable
and reflective of current practice as well as current law.

Specifically, the proposed amendment to the definition of demotion
would ensure that appropriate protections are provided in all situations
in which a career service employee is demoted. The proposed amend-
ment to the rule on public records should ensure that individual person-
nel records are not mistaken for other types of government records when
an issue comes up concerning public access to such information. Finally,
the proposed amendment to the rule on pilot programs would strengthen,
but not modify, the existing requirement on consultations between an
appointing authority and affected negotiations representatives before a
pilot program proposal is submitted by an appointing authority to the
Commissioner.

Economic Impact

The proposed readoption of N.J.A.C. 4A:1 with amendments will
minimize the amount of inquiries and controversies requiring agency
action. The proposal, therefore, will have a positive economic impact
on State government, public employers and employees, and the taxpayers
in general. In particular, the proposed amendment to the definition of
demotion would help employees economically who are, in fact, demoted,
by ensuring that they have layoff rights.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
readoption with amendments will have no effect on small businesses as
defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
The rules and amendments will regulate employment in the public sector.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 4A:l.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

4A:1-1.3 Definitions

The following words and terms, when used in these rules, shall
have the following meanings unless the context clearly indicates
otherwise:

“Demotion” means, in local service, a reduction in title or scale
of compensation or a change from full time to part time, and in
State service, a reduction in class code or change from full time
to part time.

4A:1-2.2 Public records

(a) The following Department of Personnel records shall be
public:

1. An individual’s name, title, salary, compensation, dates of gov-
ernment service and reason for separation;

2. Information on specific educational or medical qualifications
required for employment;

3. Final orders of the Commissioner or Board; and

4, Other records which are required by law to be made, main-
tained or kept on file.

NEW JERSEY REGISTER, MONDAY, JULY 20, 1992
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PROPOSALS

(b) [Personnel] Individual personnel records, except as specified
in (a)l1 through 3 above, are not public records and shall not be
released other than to the subject employee, an authorized represen-
tative of the employee, or governmental representatives in connec-
tion with their official duties.

(c) See N.JA.C. 4A:4-2.16 concerning examination records.

4A:1-33 Merit System Board

(a) The Merit System Board shall:

1. Hold a public meeting at least once each month, except August,
at which three members shall constitute a quorum,;

2. Render final administrative decisions on appeals and on other
matters referred by the Commissioner, except for those matters
listed in N.J.A.C. 4A:1-3.2(a)6 or delegated to the Commissioner;

3. Adopt rules for implementing Title 11A, New Jersey Statutes
after public hearing, except that a public hearing shall not be re-
quired for the adoption of emergency rules. See N.J.A.C. 1:30-4.5
for Office of Administrative Law emergency rule adoption
procedures;

4. Interpret the application of Title 11A, New Jersey Statutes, to
any public body or entity; and

5. Perform such other duties as prescribed by law and these rules.

4A:1-4.3 Pilot programs

(a) The Commissioner may establish pilot programs, not to exceed
one year, outside of the provisions of Title 11A, New Jersey Statutes,
and these rules.

(b) Pilot programs may include, but are not limited to, the follow-
ing:

1. Recruitment and selection;

2. Classification; and

3. Job sharing.

(c) Appointing authorities that request a pilot program shall con-
sult with affected negotiations representatives prior to submission
of a proposal.

(d) A proposal for a pilot program shall be submitted to the
Commissioner and include:

1. A description of the program;

2. The individuals affected by the program;

3. The duration of the program;

4. The anticipated benefits of the program;

S. A summary of appointing authority consultations with negotia-
tions representatives; and

6. Such other information as required by the Commissioner.

(e) The Commissioner shall verify that proper notice to and
consultations with affected negotiations representatives have taken
place.

[(e)](H The Commissioner may accept, modify or reject the pro-
gram and establish appropriate conditions.

(a)
MERIT SYSTEM BOARD
Appeals, Discipline and Separations
Proposed Readoption with Amendments: N.J.A.C.
4A:2
Authorized By: The Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.
Authority: N.J.S.A. 2C:51-2, 11A:1-2(e), 11A:2-6, 11A:2-11(h),
11A:2-13 et seq., 11A:4-15(c), 11A:8-4 and 52:14B-10(c).
Proposal Number: PRN 1992-307.
Public hearings concerning the proposed readoption with amendments
will be held on:
Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey
Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School

425 Paramus Road
Paramus, New Jersey
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Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainsboro, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.

Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 4A:2 expires on
October 5, 1992. The Merit System Board has reviewed the rules and,
with the following exceptions, has determined them to be necessary,
reasonable and proper for the purpose for which they were originally
promulgated, as required by the Executive Order.

Subchapter 1 provides a set of rules applicable to all appeals arising
under Title 11A, New Jersey Statutes. In N.J.A.C. 4A:2-1.1, an amend-
ment has been proposed, based on Departmental review, to ensure that
in written record appeals, copies of all materials submitted are served
on other parties and that each party has a right to review the file. This
amendment would codify longstanding practice.

Subchapter 2 sets forth a comprehensive description of the major
disciplinary appeal process. These rules apply to situations where perma-
nent and probationary employees are removed, demoted for disciplinary
reasons, or suspended or fined for more than five working days. In
response to a pre-proposal comment by the Communications Workers
of America (CWA) (see 24 N.JLR. 1667(b)), the Board proposes an
amendment to N.J.A.C. 4A:2-2.5 to provide that the Preliminary Notice
of Disciplinary Action contain a statement of facts supporting the
charges. This amendment clarifies what material should be included in
the current form (DPF-31A) under the heading “Specifications.” The
CWA also suggested that the rule on actions involving criminal matters
provide for additional information to the employee concerning the
forfeiture statute, N.J.S.A. 2C:51-2. In response, the Board proposes an
amendment to N.J.A.C. 4A:2-2.7 providing that in situations where an
employee is suspended pending criminal charges, the Preliminary Notice
of Disciplinary Action should include information on the forfeiture law.

Amendments and recodification have been proposed to N.J.A.C.
4A:2-2.10, concerning back pay, in response to the recent decision Del
Rossi v. Department of Human Services, Docket No. A-3556-90T2 (Ap-
pellate Division, May 15, 1992). In Del Rossi, the court held that the
current rules were incffective as authority to support an award of back
pay to a State employee who was suspended pending criminal charges
and later reinstated upon the employee’s successful completion of the
pretrial intervention program (PTI). Accordingly, the Board proposes
an amendment providing for back pay in cases of suspension pending
criminal charges where the employee is acquitted after trial, the charges
are dismissed or the prosecution is terminated. Back pay would not be
awarded where the charges are disposed of through pretrial intervention
(PTI) or conditional discharge. Further, if disciplinary action is taken
by the appointing authority after disposition of the criminal charges, back
pay would not be awarded in cases of removal. In case of suspension,
the suspension would consist of time already served and back pay would
be reduced by up to six months, at the discretion of the appointing
authority. Thus, if an employee receives a two month disciplinary
suspension, the employee would receive back pay of at least the dif-
ference between the period of the suspension pending criminal charges,
and six months. Additionally, unless the appointing authority determines
that a six month denial of back pay is appropriate, the employee will
receive back pay for the difference between six months and the two
month suspension, or four months. Finally, the amendment provides that
back pay for municipal police officers in these situations is determined
in accordance with N.J.S.A. 40A:14-149.1 et seq.

Subchapter 3 provides a detailed set of rules concerning minor dis-
cipline and grievances in State service. This subchapter includes, in
N.J.A.C. 4A:2-3.7, the standard for Commissioner or Merit System Board
review of these matters.

Subchapter 4 sets forth the rules on termination at the end of the
working test period. Upon the recommendation of an administrative law
judge in an initial decision in a contested case rendered by the Board,

(CITE 24 NJ.R. 2491)
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PERSONNEL

it was decided to revise the provision concerning notice of termination
to the probationary employee. The current rule provides for such notice
to be served not more than 10 working days prior to or five working
days following the last day of the working test period. However, if notice
is served 10 working days before the end of the working test period
and additional days are involved preparing the notice, the probationary
employee is effectively deprived of the opportunity to demonstrate im-
provement during the last month of the working test period. Therefore,
the Board proposes to amend N.J.A.C. 4A:2-4.1(c¢) to allow a termination
notice to be served no more than five days prior to the end of the working
test period.

In a pre-proposal comment, Local 195, International Federation of
Technical and Professional Engineers (IFPTE), called for a change in
N.J.A.C. 4A:2-42(b) whereby improper notice of termination would
result in permanent status. While the Board believes the notice provisions
must be enforced, an absolute rule is not warranted. Therefore, the
Board proposes to amend N.J.A.C. 4A:2-4.1(c) to provide that a termina-
tion notice served more than five working days after the end of the
working test period will create a presumption that the employee has
attained permanent status.

Subchapter 5 provides rules to implement two important employee
protections included in the 1986 reform act: protection against reprisals
for disclosure and protection against political coercion.

Subchapter 6 sets standards for employee resignations. N.J.A.C.
4A:2-6.1 covers resignations in good standing, while N.J.A.C. 4A:2-6.2
applies to resignations not in good standing, a form of disciplinary
separation. Both IFPTE and CWA submitted preproposal comments on
the latter rule. IFPTE proposed that resignation not in good standing
be limited to situations where employees failed to provide sufficient
advance notice of resignation. CWA suggested that a resignation not in
good standing be imposed only when an employee evidenced an intent
to abandon the job. The Board believes that experience over many years
supports continuation of the “five day rule.” However, in response to
these comments, the Board has proposed amendments providing that
requests for leaves of absence and extensions of leave shall not be
unreasonably denied.

Social Impact

These rules continue to provide a fair and effective mechanism for
the resolution of disputes through the appeal process. This process
constitutes a principal means for implementing the statutory policies of
the merit system law, in particular, retaining and separating employees
on the basis of the adequacy of their performance. See N.J.S.A. 11A:1-2.

The proposed changes are intended to improve this process for the
benefit of employees as well as appointing authorities. The amendments
to N.J.A.C. 4A:2-1.1, on written record appeals, and NJ.A.C. 4A:2-2.5,
on preliminary notices of disciplinary action, would ensure that the rules
reflect current practice. The amendment to N.J.A.C. 4A:2-2.7, on actions
involving criminal matters, would inform employees of an important law
not contained in Title 11A, namely, the forfeiture law, N.J.S.A. 2C:51-2.
The changes to N.J.A.C. 4A:2-2.10, concerning back pay, would fill a
gap in the rules by providing a framework for these determinations where
an employee is suspended pending criminal charges.

In the area of working test period appeals, the amendments proposed
to N.J.A.C. 4A:2-4.1 would ensure that the provisions on termination
notices are consistent with the statutory purpose and requirements of
the working test period. See N.J.S.A. 11A:4-15.

Finally, the changes to the rules on resignation not in good standing
will help to ensure that such actions are taken only against employees
who have abandoned their jobs.

Economic Impact

These rules are primarily procedural. Therefore, the economic impact
of this chapter is limited to the costs incurred by appointing authorities,
employees, and employee representatives in complying with these
procedures. The procedures set forth in these rules are relatively in-
formal, consistent with due process requirements, to ensure that parties
to appeals do not incur excessive costs due to burdensome procedural
requirements.

The changes proposed by the Board mainly involve minor modifica-
tions to existing procedures. The changes to the rule on back pay
generally reflect prior decisions rendered by the Board. Therefore, no
substantial economic impact is anticipated based on the proposed amend-
ments.

(CITE 24 N.J.R. 2492)

PROPOSALS

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since the rules proposed
for readoption will have no effect on small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The rules would
regulate employment in the public sector.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 4A:2.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated with brackets [thus]):

4A:2-1.1 Filing of appeals

(a) All appeals to the Commissioner or Board shal! be in writing,
signed by the person appealing (appellant) or his or her represen-
tative and must include the reason for the appeal and the specific
relief requested.

(b) Unless a different time period is stated, an appeal must be
filed within 20 days after either the appellant has notice or should
reasonably have known of the decision, situation or action being
appealed.

(c) The appellant must provide any additional information that
is requested, and failure to provide such information may resuit in
dismissal of the appeal.

(d) Except where a hearing is required by law or these rules, or
where the Commissioner or Board finds that a material and controll-
ing dispute of fact exists that can only be resolved by a hearing,
an appeal will be reviewed on a written record. In written record
appeals:

1. Each party must serve copies of all materials submitted on
all other parties; and

2. A party may review the file at the Department of Personnel
during business hours.

(e) A party in an appeal may be represented by an attorney,
authorized union representative or authorized appointing authority
representative. See N.J.A.C. 1:1-5.4 for contested case representa-
tion at the Office of Administrative Law.

4A:2-2.5 Opportunity for hearing before the appointing authority

(a) An employee must be served with a Preliminary Notice of
Disciplinary Action setting forth the charges and statement of facts
supporting the charges (specifications), and afforded the opportuni-
ty for a hearing prior to imposition of major discipline, except:

1. An employee may be suspended immediately and prior to a
hearing where it is determined that the employee is unfit for duty
or is a hazard to any person if permitted to remain on the job, or
that an immediate suspension is necessary to maintain safety, health,
order or effective direction of public services. However, a
Preliminary Notice of Disciplinary Action with opportunity for a
hearing must be served in person or by certified mail within five
days following the immediate suspension.

2. An employee may be suspended immediately when the
employee is formally charged with a crime of the first, second or
third degree, or a crime of the fourth degree on the job or directly
related to the job. See NJA.C. 4A:2-2.7.

(b) Where a suspension is immediate under (a)l and (a)2 above,
and is without pay, the employee must first be apprised either orally
or in writing, of why an immediate suspension is sought, the charges
and general evidence in support of the charges and provided with
sufficient opportunity to review the charges and the evidence in
order to respond to the charges before a representative of the
appointing authority. The response may be oral or in writing, at the
discretion of the appointing authority.

(c) The employee may request a departmental hearing within five
days of receipt of the Preliminary Notice. If no request is made
within this time or such additional time as agreed to by the appoint-
ing authority or as provided in a negotiated agreement, the de-
partmental hearing may be considered to have been waived and the
appointing authority may issue a Final Notice of Disciplinary Action.

(d) A departmental hearing, if requested, shall be held within 30
days of the Preliminary Notice of Disciplinary Action unless waived
by the employee or a later date is agreed to by the parties.
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(e) Appeals concerning violations of this section may be presented
to the Commissioner through a petition for interim relief. See
NJ.A.C. 4A:2-1.2.

4A:2-2.7 Actions involving criminal matters

(a) When an appointing authority suspends an employee based
on a pending criminal complaint or indiciment, the employee must
be served with a Preliminary Notice of Disciplinary Action. The
notice should include the provisions of N.J.S.A. 2C:51-2 and a brief
explanation of that statute.

1. The employee may request a departmental hearing within five
days of receipt of the Notice. If no request is made within this time,
or such additional time as agreed to by the appointing authority or
as provided in a negotiated agreement, the appointing authority may
then issue a Final Notice of Disciplinary Action under (a)3 below.
A hearing shall be limited to the issue of whether the public interest
would best be served by suspending the employee until disposition
of the criminal complaint or indictment. The standard for determin-
ing that issue shall be whether the employee is unfit for duty or
is a hazard to any person if permitted to remain on the job, or that
an immediate suspension is necessary to maintain safety, health,
order or effective direction of public services.

2. The appointing authority may impose an indefinite suspension
to extend beyond six months where an employee is subject to
criminal charges as set forth in N.J.A.C. 4A:2-2.5(a)2, but not beyond
the disposition of the criminal complaint or indictment.

3. Where the appointing authority determines that an indefinite
suspension should be imposed, a Final Notice of Disciplinary Action
shall be issued stating that the employee has been indefinitely
suspended pending disposition of the criminal complaint or indict-
ment.

(b) The appointing authority shall issue a second Preliminary
Notice of Disciplinary Action specifying any remaining charges
against the employee upon final disposition of the criminal complaint
or indictment. The appointing authority shall then proceed under
NJ.A.C. 4A:2-2.5 and 2.6.

(c) Where an employee has pled guilty or been convicted of a
crime or offense which is cause for forfeiture of employment under
N.J.S.A. 2C:51-2, the departmental hearing shall be limited to the
issue of the applicability of N.JI.S.A. 2C:51-2. If N.J.S.A. 2C:51-2 is
found not applicable, related disciplinary charges, if any, may be
addressed at the hearing.

4A:2-2.10 Back pay, benefits and seniority

(a) Where a disciplinary penalty has been reversed, the Board
shall award back pay, benefits, seniority or restitution of a fine. Such
items may be awarded when a disciplinary penalty is modified.

(b) Where a municipal police officer has been suspended based
on a pending criminal complaint or indictment, following disposition
of the charges the officer shall receive back pay, benefits and
seniority pursuant to N.J.S.A. 40A:14-149.1 et seq.

{c¢) Where an employee, other than a municipal police officer, has
been suspended based on a pending criminal complaint or indict-
ment, following disposition of the charges the employee shall receive
back pay, benefits and seniority if the employee is found not guilty
at trial, the complaint or indictment is dismissed, or the prosecution
is terminated.

1. Such items shall not be awarded when the complaint or indict-
ment is disposed of through Conditional Discharge, N.J.S.A.
2C:36A-1, or Pre-Trial Intervention (PTI), N.J.S.A. 2C:43-12 et seq.

2. Where disciplinary action has been taken following disposition
of the complaint or indictment, such items shall not be awarded
in case of removal, In case of suspension, where the employee has
already been suspended for more than six months pending disposi-
tion of the complaint or indictment, the disciplinary suspension
shall be applied against the period of indefinite suspension. The
employee shall receive back pay for the period of suspension beyond
six months, but the appointing authority may for good cause deny
back pay for the period beyond the disciplinary suspension up to
a maximum of six months.

(d) Back pay shall include unpaid salary, including regular wages,
overlap shift time, increments and across-the-board adjustments.
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Benefits shall include vacation and sick leave credits and additional
amounts expended by the employee to maintain his or her health
insurance coverage during the period of improper suspension or
removal.

1. Back pay shall not include items such as overtime pay and
holiday premium pay.

2. The award of back pay shall be reduced by the amount of taxes,
social security payments, dues, pension payments, and any other
sums normally withheld.

3. The award of back pay shall be reduced by the amount of
money which was actually earned or could have been earned during
the separation. If an employee also held other employment at the
time of the adverse action, the earnings from such other employment
shall not be deducted from the back pay. However, if the employee
increased his or her work hours at the other employment during
the back pay period, earnings from such additional hours shall be
subtracted from the back pay award.

4. Funds that must be repaid by the employee shall not be con-
sidered when calculating back pay.

[(b)](e) Unless otherwise ordered, an award of back pay, benefits
and seniority shali be calculated from the effective date of the
appointing authority’s improper action to the date of the employee’s
actual reinstatement to the payroll.

[(c)](f) When the Board awards back pay and benefits, determina-
tion of the actual amounts shall be settled by the parties whenever
possible.

[(d))(g) If settlement on an amount cannot be reached, either
party may request, in writing, Board review of the outstanding issue.
In a Board review:

1. The appointing authority shall submit information on the salary
the employee was carning at the time of the adverse action, plus
increments and across-the-board adjustments that the employee
would have received during the separation period; and

2. The employee shall submit an affidavit setting forth all income
received during the separation.

4A:2-4.1 Notice of termination

(a) An employee terminated from service or returned to his or
her former permanent title at the conclusion of a working test period
due to unsatisfactory performance shall be given written notice in
person or by certified mail by the appointing authority.

(b) The notice shall inform the employee of the right to request
a hearing before the Board within 20 days of receipt of the notice.

(c) The notice shall be served not more more than [10] five
working days prior to or five working days following the last day
of the working test period. A notice served after this period shall
create a presumption that the employee has attained permanent
status.

4A:2-6.2 Resignation not in good standing

(a) If an employee resigns without complying with the required
notice in N.J.A.C. 4A:2-6.1, he or she shall be held as having resigned
not in good standing.

(b) Any employee who is absent from duty for five or more
consecutive business days without the approval of his or her superior
shall be considered to have abandoned his or her position and shall
be recorded as a resignation not in good standing. Approval of the
absence shall not be unreasonably denied.

(c) An employee who has not returned to duty for five or more
consecutive business days following an approved leave of absence
shall be considered to have abandoned his or her position and shall
be recorded as a resignation not in good standing. A request for
extension of leave shall not be unreasonably denied.

(d) Where an employee is resigned not in good standing under
(a), (b), or (c), the employee shall be provided with notice and an
opportunity for a departmental hearing under N.JJ.A.C. 4A:2-2.5, and
Final Notice and a right to appeal to the Board under NJ.A.C.
4A:2-2.8. An employee shall be in unpaid status pending the de-
partmental decision. Should an employee seek to return to employ-
ment pending the departmental decision, a review under N.J.A.C.
4A:2-2.5(b) shall be conducted prior to continuation of the unpaid
status.

(CITE 24 NJ.R. 2493)
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(e) Where the resignation is reversed, the employee shall be
entitled to remedies under NJA.C. 4A:2-2.10.

(f) The appointing authority or the Board may modify the resigna-
tion not in good standing to an appropriate penalty or to a resigna-
tion in good standing.

(a)
MERIT SYSTEM BOARD
Employee Transfers
Reproposed New Rule: N.J.A.C. 4A:4-7.11

Authorized By: The Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.

Authority: N.J.S.A. 11A:2-6(d) and 11A:4-16.

Proposal Number: PRN 1992-312.

Public hearings concerning the re-proposed new rule will be held on:
Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey
Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School
425 Paramus Road
Paramus, New Jersey
Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainsboro, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.

Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Merit System Board previously published a proposed new rule
N.J.A.C. 4A:4-7.11, concerning employee transfers when merit system
political subdivisions are consolidated, on July 1, 1991 at 23 N.I.R.
1984(b), and conducted a public hearing on Thursday, July 18, 1991.
Henry Maurer served as hearing officer. No comments were received
at that time and no recommendations were made by the hearing officer.
However, written comments on the proposed new rule were submitted
by representatives of the Communications Workers of America (CWA)
and the New Jersey Association of Counties. As a result of the Board’s
review of these comments, it was determined that the new rule should
be reproposed with changes and that an amendment also be proposed
to existing rule N.J.A.C. 4A:9-1.2 (see proposal elsewhere in this issue
of the New Jersey Register).

As noted in the Board’s original proposal, when certain functions of
a political subdivision operating under Title 11A have been consolidated
or combined with another political subdivision also operating under Title
11A, a relaxation of the rules has had to be granted by the Merit System
Board to allow for the transfer of employees to the receiving unit.
N.J.S.A. 11:28-3 (now repealed) had specifically provided for this type
of transfer. Title 11A does not contain an equivalent provision, but does
provide for the general authority of the Board to regulate transfers.
Under this general authority the Board initially proposed a new N.J.A.C.
4A:4-7.11 to provide for a transfer of employees to the receiving unit
in a consolidation, and the retention by permanent and probationary
employees of their status, as well as their seniority and leave entitlements.

The CWA proposed that language be added to N.J.A.C. 4A:4-7.11(a)
to require that, when the receiving unit unilaterally abolishes the sending
unit, the receiving unit would be obligated to transfer the affected
employees to the receiving unit. The CWA expressed concern that
employees who are not transferred would be laid off.

The Merit System Board notes that although employee transfers are
mandated when the functions of one State agency are moved to another

(CITE 24 NJR. 2499)
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State agency (see N.J.S.A. 52:14D-5), there is no equivalent statutory
requirement for consolidation of functions between local government
jurisdictions, or from local to State government. Thus, mandating
employee transfers in these situations would exceed the authority of
current statutory law. However, if employees are not transferred in these
situations, they are entitled to the rights set forth in N.J.A.C. 4A:4-8,
Layoffs. To clarify these rights, a new subsection (d) has been added
to proposed new rule N.J.A.C. 4A:4-7.11.

The Association of Counties commented that N.J.A.C. 4A:4-7.11(a)
should include language providing for the transfer of some or all of the
employees, to address situations where the “receiving” unit needs only
a portion of the “transferring” unit’s work force. It also proposed that
subsection (b) be changed to provide that employees so transferred
would hold permanent status in the receiving unit only upon satisfactory
completion of a working test period with the receiving unit. The Associa-
tion argued that the receiving unit should be able to determine whether
a transferred employee meets the receiving unit’s own performance
standards. Finally, the Association proposed that subsection (c) be
changed to give the receiving unit flexibility in determining to what extent
seniority and service for leave entitlements would be credited to affected
employees. The Association stated that, without this flexibility, the receiv-
ing unit could be reluctant to accept the transfer of the employees due
to salary requirements as well as fear that current employees of the
receiving unit would be adversely affected.

In response to these comments by the Association of Counties, the
Board observes that prior to the adoption of Title 11A in 1986, N.I.S.A.
11:28-3 (repealed) addressed consolidations of functions between or
within merit system jurisidictions. This former statutory section clearly
provided that when any such combination occurred, no employee in the
career (formerly classified) service was to suffer any loss of seniority,
pension rights, demotion rights or salary as the result of any such change.
As noted above, current statutory law contains no such requirement.
Therefore, the Association of Counties is correct in calling for recogni-
tion of the appointing authorities’ discretion to transfer some or all
employees, and the requested language has been added to the
reproposed subsection (a).

However, once the decision is made to transfer employees between
units, the Board does not believe that such employees should be treated
differently from other transferred employees. In all other transfers,
employees are not subject to a new working test period, nor are they
denied seniority or service credit for leave entitlements. Moreover, when
a non-merit system jurisdiction is consolidated with a merit system
jurisdiction, transferred employees with at least one year of service attain
immediate permanent status with the new jurisdiction, with seniority
from their original date of employment. Employees who are transferred
between merit system jurisdictions should have no lesser rights. There-
fore, the language in subsections (b) and (c) are not changed for this
reproposal. With regard to impact on compensation, it is noted that in
local service, appointing authorities are only required under merit system
law and rules to pay an employee a base salary within the established
salary range for that title. See N.JS.A. 11A:3-7 and NJAC.
4A:3-4.1(a)2.

Social Impact

This proposed new rule, along with the proposed readoption of
N.JI.A.C. 4A:9 with amendments, would provide uniformity with respect
to the rights of employees affected by the consolidation of functions,
whether the consolidation takes place between merit system jurisdictions
or involves a non-merit system jurisdiction. Reproposed new rule
N.J.AC. 4A:4-7.11 would ensure that permanent or probationary
employees being absorbed into the receiving unit retain all rights they
had prior to the consolidation. Those not absorbed would retain their
layoff rights.

Economic Impact
No substantial economic impact is expected from the reproposed new
rule. However, affected employees would enjoy more certainty in their
status following a consolidation. In addition, Department of Personnel
operations would function more efficiently without the need to request
rule relaxation prior to a consolidation of functions of one merit system
political subdivision with another.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this reproposed
new rule would have no effect on small businesses as defined under
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the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The reproposed
new rule would regulate employment in the public sector.

Full text of the proposed new rule follows:

4A:4-7.11 Transfer or combining of functions

(a) When any of the functions of a department, agency or unit
of a political subdivision operating under Title 11A, New Jersey
Statutes, are transferred, consolidated, unified, absorbed or com-
bined with those of the State or of a separate political subdivision
operating under Title 11A, New Jersey Statutes, the Department of
Personnel upon request of both appointing authorities shall approve
the transfer of some or all affected employees to the receiving unit.

(b) Any employee so transferred who holds permanent or proba-
tionary status in a title in the career service shall continue to hold
such status in the receiving unit.

(c) Seniority calculations and leave entitlements for transferred
permanent or probationary employees shall be calculated as if the
entire period of service was in the receiving unit.

(d) If positions are abolished because they are made no longer
necessary by the consolidation of functions, affected employees shall
be accorded all layoff and special reemployment rights in N.J.A.C.
4A:8.

(a)
MERIT SYSTEM BOARD

Veterans and Disabled Veterans Preference

Proposed Readoption with Amendments: N.J.A.C.
4A:5

Authorized By: The Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.

Authority: N.J.S.A. 11A:4-1(e), 11A:4-8, 11A:4-9, 11A:5-1
through 11A:5-8, 11A:5-15.

Proposal Number: PRN 1992-308.

Public hearings concerning the proposed readoption with amendments
will be held on:

Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey
Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School
425 Paramus Road
Paramus, New Jersey
Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainsboro, New Jersey

Please call the Regulations Unit at (609) 984-0118 if you wish to be

included on the list of speakers.

Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 4A:5 expires on
October 5, 1992. The Merit System Board has reviewed the rules and,
with the following exceptions, has determined them to be necessary,
reasonable and proper for the purpose for which they were originally
promulgated, as required by the Executive Order.

Subchapter 1 concerns eligibility for veterans preference and how
individuals may file for such a preference. The proposed amendments
to eligibility provisions are necessary to comply with P.L.1991, ¢.390. That
law, effective on January 16, 1992, provides for veterans preference for
certain persons who served in the peacekeeping missions in Lebanon,
Grenada and Panama and in Operation Desert Shield/Desert Storm. It
also expands the period of eligibility for veterans preference for service
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in World War Two, the Korean Conflict and the Vietnam Conflict to
conform with the dates found in Federal law.

Subchapter 2 concerns the use of the veterans preference in open
competitive and promotional examinations and for appointments to the
noncompetitive division of the career service.

Social Impact

The proposed readoption with amendments continues to offer a con-
cise series of rules which explain the nature and application of veterans
and disabled veterans preference in plain language. The readoption with
amendments will have an overall positive social impact upon users of
the merit system rules, in that NJ.A.C. 4A:5 will still be logically
organized, understandable and reflective of current law, including the
recent enactment on dates for certain wars and veterans eligibility for
service in some recent conflicts.

Economic Impact

The clarity and simplicity of N.J.A.C. 4A:5, with proposed amend-
ments, will continue to minimize the amount of inquiries and con-
troversies requiring agency action. Only a marginal economic impact is
anticipated since the total number of individuals qualifying for the
preference as recently broadened by legislation should not markedly
increase the Department of Personnel workload.

Furthermore, the economic impact is based upon the statutes which
establish veteran’s preference, and the rules do not independently create
an economic impact.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
readoption with amendments will have no effect on small businesses as
defined under the Regulatory Flexibility Act, NJ.S.A. 52:14B-16 et seq.
The rules as amended will regulate employment in the public sector.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 4A:S.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

4A:5-1.1 Veterans preference

(a) A person is entitled to veterans preference (abbreviated as
“V”) if he or she:

1. Served at least 90 days in the active United States military or
naval service and had been discharged under conditions other than
dishonorable, during:

i. World War 1, between April 6, 1917 and November 11, 1918;

ii. World War 11, on or after September 16, 1940 and on or before
[September 2, 1945] December 31, 1946;

iii. Korean Conflict, on or after June 23, 1950 and on or before
[July 27, 1953] January 31, 1955; or

iv. Vietnam Conflict, on or after December 31, 1960 and on or
before [August 1, 1974] May 7, 1975;

v. The 90 day period must have begun on or before one of the
ending dates above, and shall not include any period of education
or training under the Army Specialized Training Program or the
Navy College Training Program which was a continuation of a
civilian course, nor any time spent as a cadet or midshipman at one
of the service academies. During the period of the Vietnam conflict,
the following are excluded: any service performed pursuant to the
provisions of section 511(d) of Title 10, United States Code; or any
service performed pursuant to enlistment in the National Guard or
the Army Reserve, Naval Reserve, Air Force Reserve, Marine Corps
Reserve or Coast Guard Reserve.

2. Served in the Lebanon peacekeeping mission or on board any
ship actively engaged in patrolling the territorial waters of that
nation for a period, continuous or in the aggregate, of at least 14
days. The 14 days must have commenced on or after September 26,
1982 and on or before February 26, 1984;

3. Served in the Grenada peacekeeping mission or on board any
ship actively engaged in patrolling the territorial waters of that
nation for a period, continuous or in the aggregate, of at least 14
days. The 14 days must have commenced on or after October 25,
1983 and on or before November 21, 1983;

4. Served in the Panama peacekeeping mission or on board any
ship actively engaged in patrolling the territorial waters of that
nation for a period, continuous or in the aggregate, of at least 14

(CITE 24 NJ.R. 2495)
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days. The 14 days must have commenced on or after December 20,
1989 and on or before January 31, 1990;

5. Served in the Arabian peninsula or on board any ship actively
engaged in patrolling the Persian Gulf for the Operation Desert
Shield/Desert Storm mission for a period, continuous or in the
aggregate, of at least 14 days. The 14 days must have commenced
on or after August 2, 1990;

[2.]6. Received a service-incurred injury or disability during a
period in (a)l above, regardless of the length of service;

[3.]7. Served in any army or navy of the United States allies in
World War I between July 14, 1914 and November 11, 1918, or
World War II between September 1, 1939 and September 2, 1945,
provided he or she voluntarily enlisted in such service, was a United
States citizen at the time of enlistment, did not renounce or lose
United States citizenship, and was honorably discharged; or

[4.]18. Is the surviving spouse of a person entitled to veterans
preference and has not remarried.

(a)
NEW JERSEY EMPLOYEE AWARDS COMMITTEE
Notice of Pre-Proposal
Awards Program

N.J.A.C. 4A:6-6

Authorized By: New Jersey Employee Awards Committee,
Anthony J. Cimino, Commissioner, Department of Personnel.

Authority: N.J.S.A. 11A:6-31.

Pre-Proposal Number: PPR 1992-7.

Take notice that the New Jersey Employee Awards Committee,
pursuant to its authority to promulgate rules in accordance with the Civil
Service Act, N.J.S.A. 11A, will receive preliminary comments on a
possible readaption of N.J.A.C. 4A:6-6, due to expire on January 4, 1993.

N.J.A.C. 4A:6-6 permits local service to establish awards programs and
establishes the awards programs for State service, including Recognition
Awards, Suggestion Awards, Service Awards and departmental awards
programs. These rules also establish the New Jersey Employee Awards
Committee (Committee) and set forth its powers and duties; they further
provide for departmental awards committees. The Committee hears
appeals on awards matters.

Interested persons may submit written comments on the possible
readoption of the aforementioned rules.

Submit comments by August 19, 1992 to:

Janet Share Zatz

Director

Division of Appellate Practices
CN 312

Trenton, New Jersey 08625

This is a notice of pre-proposal for a rule (see N.J.A.C. 1:30-3.2).
Readoption of these rules must still comply with the rulemaking
provisions of the Administrative Procedures Act, N.J.S.A. 52:14B-1 et
seq., as implemented by the Office of Administrative Law Rules for
Agency Rulemaking, N.J.A.C. 1:30.

(b)
MERIT SYSTEM BOARD
Notice of Pre-Proposal
Leaves, Hours of Work and Employee Development
N.J.A.C.4A:6-1,2,3,4and 5
Authorized By: Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.
Authority: N.J.S.A. 11A:2-6(d).
Pre-Proposal Number: PPR 1992-6.

Take notice that the Merit System Board, pursuant to its authority
to promulgate rules in accordance with the Civil Service Act, N.J.S.A.
11A, will receive preliminary comments on a possible readoption of
N.JA.C. 4A:6-1, 2, 3, 4 and 5, due to expire on January 4, 1993.

(CITE 24 N.J.R. 2496)
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N.J.A.C. 4A:6-1 through 5 contain rules on leaves of absence for merit
system employees, including vacation, sick and administrative leaves; sick
leave injury; military leave; other types of paid leave for specific
purposes; family leave; and unpaid leaves of absence. Those sections also
contain provisions on hours of work, which are primarily applicable to
employees in State service. They further provide rules governing Sup-
plemental Compensation on Retirement (SCOR), a lump sum payment
program for State employees who are retiring. In addition, N.J.A.C.
4A:6-1 through 5 include rules on training, career development, the
employee advisory service and the performance assessment review
(PAR) program.

Interested persons may submit written comments on the possible
readoption of N.J.A.C. 4A:6-1, 2, 3, 4 and 5.

Submit comments by August 19, 1992 to:

Janet Share Zatz

Director

Division of Appellate Practices
CN 312

Trenton, New Jersey 08625

This is a notice of pre-proposal for a rule (see N.J.A.C. 1:30-3.2).
Readoption of these rules must still comply with the rulemaking
provisions of the Administrative Procedures Act, N.J.S.A. 52:14B-1, et
seq., as implemented by the Office of Administrative Law Rules for
Agency Rulemaking, N.J.A.C. 1:30.

(c)
MERIT SYSTEM BOARD

Equal Employment Opportunity and Affirmative
Action

Proposed Readoption with Amendments: N.J.A.C.
4A:7
Authorized By: the Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.
Authority: N.J.S.A. 10:5-12, 11A:1-2(d), 11A:2-6(b), 11A:7-1
through 7-9, 7-11 through 7-13.
Proposal Number: PRN 1992-309.
Public hearings concerning the proposed readoption with amendments
will be held on:
Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey
Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School
425 Paramus Road
Paramus, New Jersey
Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainshoro, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.
Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 4A:7 expires on
October 5, 1992. The Merit System Board has reviewed the rules and,
with the following exceptions, has determined them to be necessary,
reasonable and proper for the purpose for which they were originally
promulgated, as required by the Executive Order.

Subchapter 1 includes general provisions on equal employment op-
portunity for groups protected by the State Law Against Discrimination,
prohibition of discriminatory inquiries in a preemployment application
and prohibition of sexual harassment in State service. Proposed amend-
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ments prohibit discrimination based on sexual orientation, as required
by P.L.1991, c.519.

Subchapter 2 provides for the responsibilities of the Division of Equal
Employment Opportunity and Affirmative Action and establishes the
Equal Employment Opportunity Advisory Commission. Subchapter 3
concerns appointing authority responsibilities for affirmative action and
sets forth discrimination appeal procedures.

In order to reflect the terminology of the Americans with Disabilities
Act, 42 U.S.C. 12101 et seq., the term “disabled” has been incorporated
throughout this chapter.

Social Impact

The proposed readoption with amendments continues to demonstrate
a logical organization of the rules which will allow for the rules to be
readily, easily and correctly applied. The chapter contains language
prohibiting discrimination based on sexual orientation, as noted above,
to be consistent with recently enacted law. Furthermore, the policy to
provide equal employment opportunities consistent with both State and
Federal laws has remained in full force. The rules will have an overall
positive social impact on all users of the merit system rules in that
N.I.A.C. 4A:7 will remain logically organized, understandable and reflec-
tive of current faw, and ensure civil rights protections against discrimina-
tion based on sexual orientation.

Economic Impact

It is estimated that the overall economic impact of the proposed
readoption with amendments will be minimal since this chapter essential-
ly sets procedures for implementing the statutory responsibilities of the
Department of Personnel and State agencies in the area of equal employ-
ment opportunity and affirmative action.

However, this chapter should continue to reduce costly litigation, by
ensuring fair and effective administrative review of discrimination com-
plaints. In addition, the clarity and simplicity of the proposal will continue
to minimize the amount of inquiries and controversies requiring agency
action.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
readoption with amendments will have no effect on small businesses as
defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
The proposal will regulate employment in the public sector.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 4A:7.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

4A:7-1.1 General provisions

(a) There shall be equal employment opportunity for all persons
in, or applicants for the career, unclassified and senior executive
services, regardless of race, creed, color, national origin, sex, affec-
tional or sexual orientation, age, marital status, religion, or handicap/
disability, except where a particular qualification is specifically
permitted and is essential to successful job performance. See
N.J.A.C. 4A:4-4.5 on bona fide occupational qualifications.

(b) Equal employment opportunity includes, but is not limited to,
recruitment, selection, hiring, training, promotion, transfer, work
environment, layoff, return from layoff, compensation and fringe
benefits. Equal employment opportunity further includes policies,
procedures and programs for recruitment, employment, training,
promotion, and retention of minorities, women and handicapped/
disabled persons. Equal employment opportunity but not affirmative
action is required with respect to persons identified solely by their
affectional or sexual orientation.

(c) Handicapped/disabled persons shall include any person who
has a physical or mental impairment which substantially limits one
or more major life activities; has a record of such an impairment;
or is regarded as having such an impairment. See 29 U.S.C. 706
and 42 U.S.C. 12101 et seq. See also N.J.A.C. 4A:4-2.14 for accom-
modation and waiver of examinations for handicapped/disabled
persons.

(d) The following race/ethnic categories shall be used by the
Department of Personnel:
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1. W: “White, not of Hispanic origin” means persons having
origins in any of the original peoples of Europe, North Africa or
the Middle East;

2. B: “Black, not of Hispanic origin” means persons having origins
in any of the Black racial groups of Africa;

3. H: “Hispanic” means persons of Mexican, Puerto Rico, Cuban,
Central or South America or other Spanish culture or origin, regard-
less of race;

4. I: “American Indian or Alaskan Native” means persons having
origins in any of the original peoples of North America, and who
maintain cultural identification through tribal affiliation or communi-
ty recognition; and

5. A: “Asian or Pacific Islander” means persons having origins
in any of the original peoples of the Far East, Southeast Asia, the
Indian Subcontinent, or Pacific Islands. This area includes, for exam-
ple, China, Japan, Korea, the Phillipine Islands and Samoa.

4A:7-2.1 Division responsibilities: State service

(a) The Division of Equal Employment Opportunity and Af-
firmative Action (Division of EEO/AA) shall develop, implement
and administer an equal employment opportunity and affirmative
action program for all State employees in the career, senior executive
and unclassified services. Such program shall:

1. Ensure that each State agency’s equal employment opportunity
and affirmative action goals for minorities, women and handicapped/
disabled persons are in accordance with the Standard for Determin-
ing Underrepresentation of Women and Minorities in New Jersey
State Government, and are related to their population in the New
Jersey labor market as determined by the relevant federal census;

2. Ensure that each agency complies with all laws and rules
relating to equal employment opportunity and oversee that the
purposes of this subchapter are implemented through the agency
affirmative action officers;

3. Seek correction of discriminatory policies, practices and
procedures;

4. Recommend appropriate sanctions for non-compliance to the
Commissioner;

5. Review State personnel policies, practices and procedures, and
where appropriate, eliminate artificial barriers to equal employment
opportunity;

6. Act as liaison with federal, state and local enforcement agen-
cies;

7. Perform such other duties as prescribed by law and these rules.

4A:7-2.2 Department of Personnel responsibilities: State service

(a) The Department of Personnel, through the Division of EEO/
AA, shall:

1. Ensure that minorities, women and handicapped/disabled
persons are among the pool of applicants for all vacant positions
in the career, unclassified and senior executive services.

2. Review its rules, selection devices and testing procedures to
eliminate those which are discriminatory;

3. Analyze job specifications to eliminate artificial barriers to
employment;

4. Review all certification dispositions for compliance with this
chapter;

5. Review all discrimination complaints under Title VII of the
Civil Rights Act of 1964, evaluate trends and recommend ap-
propriate policy changes;

6. Transmit to the Governor, at least semi-annually, progress
reports on affirmative action in all State agencies; and

7. Perform such other duties as prescribed by law and these rules.

4A:7-3.1 Appointing authority responsibilities

(a) In local service, an appointing authority may establish equal
employment opportunity and affirmative action programs. Upon
request, the Division of EEO/AA shall advise and assist local ap-
pointing authorities in the development of such programs.

(b) Each State agency shall:

1. Ensure equality of opportunity for all of its employees and
applicants seeking employment[.J;

2. Appoint at least one person as the affirmative action officer
with the responsibility for affirmative action and equal employment
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opportunity, who shall serve on a full-time basis, unless otherwise
requested by the agency head and approved by the Commissioner
and Director of the Division of EEO/AALJ;

3. Submit an affirmative action plan to the Director for approval,
which shall include, but not be limited to, a policy statement, or-
ganization of the agency, a description of how the plan is com-
municated to its employees, an analysis of the workforce and job
categories, goals and timetables and specific remedial action to meet
its goals[.];

4. Submit to the Director quarterly affirmative action reports and
an annual update of its affirmative action plan which shall include
an evaluation of the goals set for the prior year, the goals for the
upcoming year and the number, subject matter, time for processing
and disposition of all discrimination complaints filed with the
agency[.;

5. Make a good faith effort to meet the affirmative action goals
and timetables set forth in its affirmative action plan and updates.
Any agency which fails either to achieve or make a good faith effort
to achieve its goals may be subject to sanctions and penalties[.];

6. Ensure that minorities, women and handicapped/disabled
persons are considered for employment opportunities where the
need for aggressive efforts have been identified[.];

7. Explore and, where appropriate, implement innovative person-
nel policies to enhance equal employment opportunity and af-
firmative action.

(a)
MERIT SYSTEM BOARD

Political Subdivisions

Proposed Readoption with Amendments: N.J.A.C.
4A:9
Authorized By: The Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.
Authority: N.J.S.A. 11A:2-6(d), 11A:3-1(a), 11A:6-3, 11A:6-5 and
11A:9-1 et seq.
Proposal Number: PRN 1992-310.
Public hearings concerning the proposed readoption with amendments
will be held on:
Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey
Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School
425 Paramus Road
Paramus, New Jersey
Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainsboro, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.
Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 4A:9 expires on
October 5, 1992. The Merit System Board has reviewed the rules and,
with the following exceptions, has determined them to be necessary,
reasonable and proper for the purpose for which they were originally
promulgated, as required by the Executive Order.

NJ.A.C. 4A:9-1 concerns procedures applicable to political sub-
divisions adopting Title 11A, New Jersey Statutes, by referendum. In
accordance with Title 11A, it provides for classification of positions in

(CITE 24 N.J.R. 2498)
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the jurisdiction and further provides that seniority rights of employees
determined to be in the career service shall be based upon their continu-
ous service with the political subdivision. It also reflects the statutory
provision that career service employees who have held their positions
for at least one year prior to the adoption of Title 11A shall have
permanent status as of the date of adoption. Finally, the rules provide
a method for setting the date for the accrual of vacation and sick leave
entitlements.

N.J.A.C. 4A:9-1.2 addresses procedures applicable to jurisdictions sub-
ject to Title 11A through consolidation or legislation. This rule also
reflects statutory provisions concerning the status and seniority rights of
employees. In conjunction with reproposed new rule N.J.A.C. 4A:4-7.11
(see reproposal elsewhere in this issue of the New Jersey Register) the
Board has proposed amendments to N.J.A.C. 4A:9-1.2 to clarify that
prior to consolidation, a political subdivision may determine to abolish
positions which are no longer necessary due to consolidation. Adversely
affected employees of a civil service jurisdiction which is consolidated
will have layoff rights.

Social Impact

These rules are intended to explain the status and rights of employees
in political subdivisions which become subject to Title 11A. During the
past five years, these rules have assisted appointing authorities, employee
representatives and the Department of Personnel in several situations
where functions of non-civil service jurisdictions were consolidated with
civil service jurisdictions. The proposed amendments would clarify ques-
tions that have arisen in these matters, and would provide uniformity
with respect to the rights of employees who are adversely affected by
the consolidation of functions.

Economic Impact

These rules generally reflect statutory provisions concerning employees
of political subdivisions which became subject to Title 11A. Therefore,
no substantial economic impact from these rules is expected.

The proposed amendments provide that employees need not be re-
tained prior to consolidation. The Board believes these amendments
merely clarify existing prerogatives. Nevertheless, such amendments
could be considered helpful to political subdivisions seeking economy
and efficiency through consolidation of functions or regionalization of
services.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
readoption would have no effect upon small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed
readoption and amendments would regulate employment in the public
sector.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 4A:9.

Full text of the proposed amendment follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

4A:9-1.2 Jurisdictions subject to Title 11A, New Jersey Statutes,
by consolidation or legislation

(a) This rule applies to political subdivisions which are subject
to Title 11A, New Jersey Statutes through consolidation of gov-
ernmental functions or by legislation.

(b) When functions of two or more political subdivisions are
consolidated, and any one of the political subdivisions shall be
operating under Title 11A, New Jersey Statutes, at the time of such
consolidation, the other political subdivision or subdivisions shall be
deemed to have adopted Title 11A, New Jersey Statutes with regard
to the combined functions.

(¢) The Commissioner shall provide for classification of all posi-
tions in the jurisdictions following such consolidation or enactment
of legislation.

(d) Any employee who has been employed by the new jurisdiction,
holds a position allocated to the career service and [who] has been
continuously employed by [that] the former jurisdiction for a period
of at least one year prior to the effective date of such consolidation
or legislation, including any such employee on an approved leave
of absence, shall be considered a permanent employee under Title
11A, New Jersey Statutes and these rules as of that date, except
as may be provided in such legislation.
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(e) Seniority calculations for employees determined to be perma-
nent under (d) above shall be based upon the length of their
continuous service with the political subdivision.

(f) Vacation and sick leave entitlements under Title 11A, New
Jersey Statutes, for employees determined to be permanent under
(d) above shall be based upon seniority and shall be effective on
the effective date of consolidation or legislation.

(@
MERIT SYSTEM BOARD
Violations and Penaities

Proposed Readoption: N.J.A.C. 4A:10

Authorized By: The Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.
Authority: N.JS.A. 11A:2-6, 11A:2-11(e), 11A:2-23, 11A:4-5,
11A:10-1 through 10-5, 11A:11-2.
Proposal Number: PRN 1992-311.
Public hearings concerning the proposed readoption will be held on:
Thursday, August 6, 1992 at 6:00 P.M.
Cherry Hill High School East
Kresson Road
Cherry Hill, New Jersey
Monday, August 10, 1992 at 6:00 P.M.
Paramus Catholic High School
425 Paramus Road
Paramus, New Jersey
Wednesday, August 12, 1992 at 5:30 P.M.
Department of Personnel Training Center
600 College Road East
Plainsboro, New Jersey
Please call the Regulations Unit at (609) 984-0118 if you wish to be
included on the list of speakers.
Submit written comments by August 19, 1992 to:
Janet Share Zatz
Director of Appellate Practices
Department of Personnel
CN 312
Trenton, New Jersey 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 4A:10 expires on
November 2, 1992. The Merit System Board has reviewed the rules and
has determined them to be necessary, reasonable and proper for the
purpose for which they were originally promulgated, as required by the
Executive Order. Although no changes are proposed, it is noted that
necessary amendments have been made since this chapter was first
adopted in 1987.

Subchapter 1 describes the types of actions considered to be violations
of Title 11A, New Jersey Statutes. N.J.A.C. 4A:10-1.2 also summarizes
provisions of Federal law known as the Hatch Act.

Subchapter 2 sets forth the remedies and methods of enforcement
available to the Department of Personnel. Included within this
subchapter is the rule, N.J.A.C. 4A:10-2.2, specifying the process where
an appointing authority, after initiating the examination process, fails to
use the resulting employment list.

Finally, Subchapter 3 describes the salary disapproval enforcement
mechanism. This process is initiated when a State or local agency has
made an appointment in violation of merit system laws and rules.

Social Impact

This chapter continues to provide a clear statement of activities which
are violative of merit system law, as well as a guide to the methods for
securing compliance with the law. While providing the Department of
Personnel with a wide array of enforcement mechanisms, the rules offer
those subject to an enforcement action the opportunity to formally and
informally respond prior to a final action of the Merit System Board.
Overall, this chapter will continue to have a positive social impact by
using fair and effective methods to ensure compliance with the law.
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Economic Impact
These rules provided a mechanism for the Department of Personnel
to recoup needless expenditures for producing employment lists that are
not used by appointing authorities. Further, the rules authorize the
Department of Personnel to collect penalties for violations of merit
system law. Although the Department has received revenue under these
provisions during the past five years, the primary purpose of this chapter

remains to secure compliance with the law.

Regulatory Flexibility Statement
A regulatory flexibility analysis is not required since this proposed
readoption would have no effect upon small businesses as defined under
the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The proposed
readoption regulates employment in the public sector.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 4A:10.

MILITARY AND VETERANS’ AFFAIRS
(b)

DIVISION OF VETERANS’ ADMINISTRATIVE
SERVICES

New Jersey Veterans’ Memorial Homes
Admission Criteria

Proposed New Rules: N.J.A.C. 5A:5

Authorized By: Richard J. Bernard, Sr., Deputy Commissioner
Veterans’ Affairs, Department of Military and Veterans’
Affairs.

Authority: P.L. 1988, c.444; N.J.S.A. 38A:3-2.2, 38A:3-2b,
38A:3-6.4, 38A:3-6.5, 38A:3-6.6, 38A:3-6.8, 38A:3-6.9,
38A:3-6.12.

Proposal Number: PRN 1992-302.

Submit written comments by August 19, 1992 to:
Harold Smith
Administrative Division
New Jersey Department of Military
and Veterans’ Affairs
CN 340
Trenton, New Jersey 08624-0340

The agency proposal follows:

Summary

The New Jersey Veterans’ Memorial Homes at Menlo Park, Paramus,
and Vineland are the three long term care facilities owned and operated
by the State of New Jersey and under the jurisdiction of the Adjutant
General of the Department of Military and Veterans’ Affairs through
its Division of Administrative Services and its Facility Advisory Council
appointed by the Governor.

These facilities have been established to provide for the long term
care needs of New Jersey veterans and eligible others requiring health
care in such facilities.

The facilities operate as an entitlement offered to eligible veterans
and their eligible others for health care maintenance. The purpose of
the proposed new rules is to provide a standard admission criteria for
all facilities operated by the Department and a revised maintenance fee
computation formula consistent with the higher admission limits.

Subchapter 1 of the proposed new rules provides the purpose of the
chapter, to establish requirements for eligibility for admission, pre-
admission screening, admission review and implementation, computation
of the care maintenance fee for New Jersey veterans’ facilities, and the
bases for discharge or transfer from such facilities. Subchapter 2 sets
forth definitions of terms used throughout the rules and the eligibility
standards for admission. Subchapter 3 provides the requirements for pre-
admission screening of applicants. The admission review policy is
established under subchapter 4. Subchapter 5 establishes the care
maintenance fee computation, including general requirements, the fee
formulae for single and married residents and financial responsibilities
of residents. Subchapter 6 provides the bases for transfer or discharge
of a resident.

(CITE 24 NJ.R. 2499)
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Social Impact

The Department of Military and Veterans’ Affairs provides medical
and long term nursing care to meet the health needs of the New Jersey
veterans and eligible others. Services provided to both current and future
residents, regardless of their ability to pay, are as follows:

Medical evaluation and treatment programs administered by facility
physicians;

Long term care nursing services;

Long term residential living arrangements;

Nutritionally balanced meals and prescribed diets, as necessary, to
meet individual health care needs;

Rehabilitation programs;

Recreational and socialization programs;

Volunteer programs;

Referral, information and education services for benefits and
programs;

Advocacy services;

General welfare and financial services; and

Psycho-social therapies.

The proposed new rules concerning the admission criteria and calcu-
lation of the care maintenance fee will have no impact on the veterans’
home residents who were admitted prior to the effective date of the
rules.

The proposed rules will have an impact on the community veteran
(eligible others) who requires nursing home services by increasing the
means eligibility criteria Resident Fee schedule. This amendment will
provide services to a larger veteran and eligible others customer popula-
tion.

The rules allow residents of the New Jersey Veterans’ Memorial
Homes to retain a larger portion of their income than would be allowed
under a Medicaid facility, but provides for a more realistic share of costs
to be paid by the resident.

This rule will not affect current residents in the areas of calculation
of the maintenance fee and restriction of the personal needs allowance
account. All other rules will apply.

Economic Impact

The proposed new rules will have no adverse impact on the Veteran
Home Residents who were admitted prior to the effective date of the
rules. New residents will pay a greater percentage of the costs of their
care. This will reduce the publicly supported funding necessary.

The proposed rules increase the limit of accountable assets from $7,500
to $15,000 for a single applicant and $15,000 to $40,000 for a married
applicant. Once admitted, a resident will be able to accumulate an
additional $5,000. This money will be added to the accountable assets
thus increasing the amount from $15,000 to $20,000 for a single resident
and from $40,000 to $45,000 for a married resident.

The proposed new rule will change the care maintenance fee (payment
for services) from 60 percent of the monthly income minus allowable
deductions to 80 percent of the monthly income minus allowable deduc-
tions, with a minimum fee of $100.00 monthly. Further, residents will
be assessed 10 percent of the remaining balance which will be deposited
into the residents’ Welfare Fund. This fund will be used solely for the
benefit of all residents living in the facility. Residents having no income
and no financial assets will be subsidized not less than $35.00 per month
from State general funds generated from the collection of resident care
and maintenance fees as promulgated by the Adjutant General.

Regulatory Flexibility Statement

The proposed new rules apply to the three State-operated veterans
long term care facilities known as Menlo Park, Paramus and Vineland
Veterans’ Memorial Homes and others as built. These facilities are
owned by the State of New Jersey and under the jurisdiction of the
Adjutant General of the Department of Military and Veterans’ Affairs
through its Division of Administrative Services and its Facility Advisory
Council approved by the governor. Therefore, as no requirements are
imposed upon small businesses, as defined under the Regulatory Flex-
ibility Act, N.J.S.A. 52:14B-16 et seq., a regulatory flexibility analysis is
not required.

(CITE 24 N.J.R. 2500)
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Full text of the proposed new rules follows:

CHAPTER 5
NEW JERSEY VETERANS’ FACILITIES

SUBCHAPTER 1. GENERAL PROVISIONS

5A:5-1.1 Purpose

The purpose of this chapter is to establish requirements for
eligibility for admission, pre-admission screening, admission review
and implementation, computation of the care maintenance fee for
New Jersey veterans’ facilities, and the bases for discharge or transfer
from such facilities.

SUBCHAPTER 2. ELIGIBILITY CRITERIA

S5A:5-2.1 Definitions

The words and terms, as used in this chapter, shall have the
following meanings. All other words shall be given their ordinary
meaning unless the content of their use clearly indicates otherwise.

“Accountable assets” means any item that has a determined value
and is owned solely by the applicant or spouse, or owned jointly
with spouse or others and must be spent down or liquidated and
used toward payment of the resident’s care and maintenance.

“Admission” means the procedure for entering one of the New
Jersey veterans’ memorial facilities.

“Aid and attendance” means supplemental income provided by
the U.S. Department of Veterans® Affairs for extended care services.

“Allowable deductions” means those approved items which will
be subtracted from the gross income when calculating admission
eligibility.

“Asset determination” means an investigation and evaluation of
the financial circumstances of a person applying for admission to
a New Jersey veterans’ memorial facility.

“Care and Maintenance” means the actual cost of services for an
individual in one of the veterans’ facilities.

“Community spouse” means the married spouse of the individual
who is residing in a New Jersey veterans’ memorial facility.

“Conservatorship” means the appointment of a person by the
court to manage the financial affairs of a conservatee. A “con-
servatee” is one who has not been judicially declared incompetent,
but who by reason of advanced age, illness, or physical infirmity,
is unable to care for or manage his or her property or who has
become unable to provide for himself or herself or others dependent
upon him or her for support.

“Dependent” means a child of the Veteran Home Resident who
is under the age of 21 or a child of any age who is blind or totally
and permanently disabled. In the event that the child does not have
a determination from the Social Security Administration of blindness
or disability, the blindness or disability shall be evaluated by the
Disability Review Section of the Division of Medical Assistance and
Health Services in accordance with the provisions of N.J.A.C.
10:71-3.13.

“Durable power of attorney” means a designation and appoint-
ment of another in writing conveying specific powers to that attorney
in fact and showing the intent of the principal that the authority
conferred shall be exercisable notwithstanding the disability or in-
capacity of the principal at law or later uncertainty as to whether
the principal is dead or alive.

“Eligible others” are as follows:

1. “Spouse” means the person married to an individual who has
been honorably discharged from the active military of the United
States, provided that the spouse is not less than 50 years of age,
has been married to such person for a period of not less than 10
years, and meets the New Jersey residency requirement as described
in paragraph 1 of the definition of “veteran” below.

2. “Surviving spouse” means the widow or widower of a person
who died an honorable death while in the active military service of
the United States, or who was a disabled veteran at the time of
death, provided that the surviving spouse was the person’s spouse
at the time of the person’s service or was married to the person
not less than 10 years prior to the date of application and has not
married since the person’s death, and provided that the surviving
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spouse has been a resident of New Jersey for at least two years
prior to the date of application.

3. “Parent” means the mother or father of a person who was a
resident of New Jersey at the time of service entry, and who died
an honorable death in time of war or emergency while in the active
military service of the United States, provided that the parent has
been a resident of New Jersey for at least two years prior to the
date of application.

“Guardian” means a person who has been entrusted as the legal
representative of one who has been adjudicated incompetent by a
court of law and requires a legal representative to act on their behalf
for all matters.

“Guardianship” means the process by which an individual is ap-
pointed the legal representative of another person who has been
adjudicated incompetent by a court of law and requires a legal
representative to act on their behalf for all matters.

“Income” means all revenue received by resident for a given
period. Includes funds received for labor or services, social security,
pensions, aid and attendance, rental of property, the proceeds of
business or enterprises and investments.

“Medically needy applicants” means those individuals who cannot
be maintained in the community because of the need for additional
support and care to meet their physical, medical and psychosocial
needs.

“Needy veteran” means an individual who is without sufficient
financial ability to provide for their support and necessary care in
the community.

“Net income” means the total gross income received, minus allow-
able deductions.

“New resident” means those individuals admitted after the effec-
tive date of this chapter.

“Non-accountable assets” means those items of determined value
that are owned solely by the applicant or spouse, or owned jointly
with spouse or others and will not be spent down or liquidated and
used toward payment of resident’s care and maintenance. The follow-
ing are considered non-accountable assets:

1. The primary residence and any appurtenance thereto;

2. All of the household effects therein; and

3. An automobile if there is a community spouse.

“Personal needs account” means an account maintained at the
veterans’ facility for deposit of the personal funds of the resident
and which will be considered part of the accountable assets.

“Personal needs allowance” means a set amount received by a
resident for individual use and spending.

1. A resident whose source of monthly income exceeds $100.00
will retain a minimum of $100.00 for personal needs.

2. A resident whose source of monthly income does not exceed
$100.00 will retain all of their monthly income.

3. A resident who has no source of funds will be provided a
monthly allowance for personal needs of $50.00.

“Representative Payor” means a designated person or institution
responsible for the payment of the resident’s financial obligations.

“Resident” or “veterans’ facility resident” means an individual
residing in a New Jersey veterans’ memorial facility.

“Resident fee” means the monthly charges billed by the veterans’
facility to the resident for their cost of care and maintenance.

“Spend down” means that which occurs when accountable assets
exceed the maximum amount allowed and are liquidated and spent
towards the actual care and maintenance cost. This process will
continue as long as the accountable assets exceed the maximum
amount allowed.

“Veteran” means:

1. A person who has been honorably discharged from the active
military service of the United States and has been a resident of New
Jersey for at least two years prior to the date of application; or

2. A person who was a citizen of the State of New Jersey at the
time of entrance into the active military service of the United States,
and who is qualified for admission except for the required period
of State residence. Preference shall be given to persons who have
been residents of the State for a period of at least two years prior
to application.
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“Veterans’ facility” means any home, institution, hospital, or part
thereof, the admission to which is under the jurisdiction of the
Department of Military and Veterans’ Affairs, being the facilities
at Menlo Park, Parmus, Vineland, and such other veterans’ facilities
as may be developed.

“Welfare Fund” means an account established at each facility
pursuant to N.J.S.A. 38A:3-6.16 for the specific purpose of accepting
monies that will be spent for and on behalf of residents’ programs,
special events and services. This fund will provide for and maintain
a quality of life which might otherwise not be possible for the
residents and shall be administered by the Adjutant General in
accordance with the provisions of N.J.S.A. 38A:3-6.16.
5A:5-2.2 Admission eligibility

(a) Eligibility for admission to the New Jersey veterans’ memorial
facilities is considered on financial and medical needs. The following
individuals, in order of priority, are eligible for admission consider-
ation:

1. A New Jersey needy veteran, being one who does not exceed
the maximum accountable assets from all sources, but meets the New
Jersey residency requirement as described in paragraph 1 of the
definition of “veteran” in N.J.A.C. 5A:5-2.1.

2. A needy veteran, being one who does not exceed the maximum
accountable assets from all sources but does not meet the New Jersey
residency requirement as described in paragraph 1 of the definition
of “veteran” in N.J.LA.C. 5A:5-2.1.

3. Needy eligible others, as set forth in no priority order in (a)3i
through iv below being those whose accountable assets do not exceed
the maximum allowable assets.

i. Spouse;

ii. Widow;

iii. Gold Star Parent; and

iv. Dependent others; and

4. Those who exceed the maximum allowable assets, who shall
still be eligible for admission, but shall be required to pay the actual
cost of care and maintenance.

(b) The non-needy applicants in (a)4 above shall be defined by
their financial assets; however, those who are defined as medically
needy will be admitted on a bed available basis determined upon
receipt of the completed and dated application.

(c) All accountable assets shall be spent down or liquidated and
used to pay resident’s actual care and maintenance until:

1. A single applicant’s maximum accountable assets do not exceed
$15,000 from all sources of accountable assets; or

2. A married couple’s maximum accountable assets do not exceed
$40,000 from all sources of accountable assets.

(d) Admission eligibility is contingent upon a facility’s ability to
meet the applicant’s individual health care needs which will be
reviewed and determined by the Admission Committees of each
facility and bed availability. The applicant shall also sign a statement
that he or she will accept placement in the facility designated by
the Adjutant General, and that he or she will abide by the rules,
regulations and discipline of the facility to which admitted.

(e) The following shall be denied admission into a New Jersey
veterans’ memorial facility:

1. Applicants who are active substance abusers, exhibit active
psychiatric problems or exhibit behavioral actions which may pose
a danger to self or others;

2. Applicants who require treatment beyond the facilities’ ability
to meet the applicants’ individual health care and psychological
needs; and

3. Applicants who refuse to sign the required statement of com-
pliance under (d) above.

(f) An approved applicant may be subject to reevaluation in the
following circumstances:

1. A more than six months lapse from the time of application,
before admission;

2. A change in medical or psychological status; or

3. An omission of significant medical or financial information.

(g) Criteria for admitting applicants with special needs are as
follows:

(CITE 24 NJ.R. 2501)
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1. Any applicant who is adjudicated legally incompetent is re-
quired to have a legal guardian.

i. A copy of the guardianship document shall be submitted with
the application prior to admission being scheduled.

2. Any applicant who has a conservatorship shall submit a copy
of the document prior to admission being scheduled.

3. Any applicant who has a durable power of attorney for both
medical and financial matters shall submit a copy of the document
for guardianship criteria to be waived. The document shall be
notarized, witnessed and signed by the applicant while competent.

SUBCHAPTER 3. PRE-ADMISSION SCREENING OF
APPLICANTS

5A:5-3.1 Sequence of screening activities

(a) The admission to a veterans’ memorial facility shall be as
follows:

1. To establish basic eligibility of all applicants, the following
documentation and information reviews are required:

i. Service history:

(1) Proof of other than dishonorable discharged; and

(2) A completed “Request Pertaining to Military Records” (Stan-
dard Form 180);

ii. Social history:

(1) A birth certificate;

(2) Marital status verification; and

(3) Verification of residency;

iii. Medical status:

(1) An Application for Medical Benefits (VA 10-10);

(A) Medicare Part A and B; and

(B) Other health insurances;

(2) A Veterans Administration Medical Certificate (VA 10-10m);

(3) A Veterans Administration Referral for Community Nursing
Home Care (10-1204);

(A) This requirement applies only if the applicant is currently
under VA care or in a nursing home under VA contract; and

(4) A Medical History Release Request;

iv. Financial eligibility:

(1) All assets will be reviewed and considered in determining
financial eligibility;

(2) Non-accountable assets will not be considered in determining
accountable assets;

(3) All financial transactions and transfer of resources, which have
occurred within 18 months preceding the date of application, will
be reviewed and considered as accountable assets;

(4) The value of all assets will be determined as of the date of
application and revalued on the date of admission; and

(5) Income from all sources shall be disclosed. Income shall be
verified by submitting the most recent copy of the Federal and State
Income Tax Reports and other such documents as may be required;

v. Verification of admission eligibility as defined in N.J.A.C.
5A:5-2.1; and

vi. Other:

(1) Verification of funeral arrangements;

(A) Burial insurance not to exceed $10,000;

(2) Submission of advance directives for health care, if desired
by the applicant, such as:

(A) An advance directive;

(B) A proxy directive;

(C) An instruction directive;

(D) A combined directive; and

(3) Appointment of a representative payor, if desired by the
applicant.

2. Applicants shall be eligible for admission consideration upon
the completion of the documentation and information for the follow-
ing:

i. Service history;

ii. Social history;

iii. Medical status;

iv. Financial eligibility; and

v. Admission eligibility.
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SUBCHAPTER 4. ADMISSION REVIEW AND
IMPLEMENTATION

5A:5-41 Admission review policy

(a) It is the policy of the New Jersey veterans’ memorial facilities
to have an admission committee review all completed and tentatively
approved applications for appropriateness of placement. A tentative-
ly approved application is one which has produced all required
documents and meets admission and financial eligibility require-
ments. In addition to financial eligibility, the following areas will be
considered in all applications for admission and may be grounds for
rejection:

1. Medical and psychosocial behaviors;

2. Past medical history;

3. Present medical condition;

4. Evaluation of medical acuity levels;

5. Treatments/care required to meet the applicant’s individual
health care and psychological needs;

6. An applicant’s participation in active substance abuse; and

7. Whether an applicant poses danger to self or others.

(b) If the committee rejects an applicant, the facility will provide
written notice of denial and the reason for denial within 14 days
to the applicant or representative.

(c) Approved applicants will be placed on the waiting list. The
waiting list process is as follows:

1. All completed applications with the required documentation
will be timed and dated when received and prioritized in accordance
with N.JA.C. 5A:5-2.1.

2. Once the applicant is approved for admission, his or her name
will be placed on the bottom of the approved waiting list. An
applicant, who is awaiting guardianship, will remain on the waiting
list in sequence but can not be admitted until the guardian is
appointed.

3. There will be no consideration for by-passing approved appli-
cants on the waiting list except when bed availability is based on
gender. :

4. If an approved applicant refuses admission at the time offered,
the applicant will be placed at the bottom of the waiting list. If
offered admission a second time and refuses, the applicant will be
taken off the list and may be barred from reapplying for a period
of six months.

5. The waiting list is a confidential document; numerical assign-
ment will be provided when requested.

SUBCHAPTER 5. CARE MAINTENANCE FEE
COMPUTATION

5A:5-5.1 General requirements for computing monthly resident fee

(a) At the time of admission and annually thereafter, based on
a determined date, the computation of the monthly resident fee is
calculated with the resident or representative payor. The calculation
is determined by review of Federal and State Income Tax Returns
and all financial statements and transactions. Upon the effective date
of this rule, the resident fee will be based on 80 percent of the net
income for all residents admitted thereafter. Those individuals resid-
ing in the facilities prior to the effective date will have the resident
fee based on 60 percent of the net income.

(b) The resident fee will be based on 80 percent of the net income,
not to exceed the established monthly care rate set by the Adjutant
General annually.

(c) Residents admitted on or after the effective date of these rules
will be required to pay a welfare refund fee not to exceed 10 percent
of the balance of their monthly income, excluding all allowable
deductions and the care maintenance fee payment. These monies
will be deposited in the facility’s welfare fund. The remainder of
the net income will be returned to the resident for personal use.
Residents admitted before the effective date of these rules will
continue to pay one percent of earned interest on this savings
account as a welfare fund fee.

(d) Payment for the resident fee is due the first of each month.

(e) At the time of admission, a resident will be assessed charges
for that month pro-rated according to the date of admission.
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(f) At the time of discharge, there will be no reimbursement to
the resident or resident’s estate for pre-paid care and maintenance
fees.

5A:5-5.2 Formula for computing single resident’s monthly resident
fee based on an 80/20 percentage

(a) The monthly resident fee for a single 80/20 resident is based
on the total gross income, minus allowable deductions. This figure
is the net income. Eighty percent of the net income will be the
resident fee charged. An additional 10 percent of the balance will
be deposited in the Welfare Fund of the facility. The remainder
of the net income will be deposited in the resident’s personal needs
account.

(b) The allowable deductions for a single resident are as follows:

1. The personal needs allowance;

2. Health insurance premiums;

3. Life insurance/burial accounts: This insurance will have had to
be in effect prior to the date of application. The face value of the
policy shall not exceed $10,000. Life insurance will be considered
in lieu of a burial account; and

4. Other expenses as may be individually approved by the Deputy
Commissioner of the Department of Military and Veterans’ Affairs.

5A:5-5.3 Formula for computing a married resident’s monthly
resident fee based on an 80/20 percentage

(a) The monthly resident fee for a married resident is based on
the total personal income of the resident, minus allowable deduc-
tions. This figure is the net income. Eighty percent of the net income
will be the resident fee charged. An additional 10 percent of the
balance will be deposited in the welfare fund of the facility. The
remainder of the net income will be deposited in the resident’s
personal needs account.

(b) The resident fee will be based solely on the applicant’s income.

(c) The community spouse must divulge all sources of their
monthly income in order to file for consideration of allowable
deductions. Allowable deductions will be offset by the community
spouse’s monthly income before the applicant’s monthly income will
be considered. In the event that each individual of the marriage is
a resident, the resident fee for each will be calculated as for a single
resident. Failure to make a full and complete disclosure will con-
stitute a breach of the facility regulations and may be grounds for
removal as provided for in N.J.S.A. 38A:3-6.9.

(d) The allowable deductions for a married resident are as
follows:

1. Personal needs allowance;

2. Health insurance premiums;

3. Rent/primary residence first mortgage: The mortgage must
have been in effect 30 months prior to the date of application.
Verification of mortgage payment schedule is required. The actual
cost of property taxes and insurance for the primary residence will
be deducted equally over the 12 month period. Verification shall
be required;

4, Food deductions shall be $200.00 for the community spouse
and $130.00 per additional dependent per month;

5. Heat/electric deduction shall be based on preceding year usage
and cost. The deduction will be divided equally over the 12 month
period;

6. Water/sewage deduction shall be the actual annual cost. The
deduction will be divided equally over the 12 month period;

7. Automobile/transportation deduction shall be $150.00 per
month;

8. Clothing deduction shall be $50.00 per month per dependent;

9. Telephone deduction shall be ($25.00) per month;

10. Trash disposal deduction shall be the actual annual cost. The
deduction will be divided equally over the 12 month period;

11. Home maintenance deduction shall be $50.00 per month;

12. Life insurance/burial accounts: The life insurance shall have
had to be in effect one year prior to the date of application. The
face value of the policy shall not exceed $10,000. Life insurance will
be considered in lieu of a burial account. This deduction can be
considered for both the applicant and spouse with verification of
policies and payment schedule;
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13. Guardianship/advance directives: The actual cost of legal fees
up to a maximum of $2,400 may be deducted. This deduction will
be divided into 24 monthly installments, which will only be permitted
as long as the resident resides in the veterans’ memorial facility.
This deduction will only be approved for a guardianship
hearing/advance directive protocol which was processed no later than
one year prior to the date of application. Verification of cost and
date of action shall be required; and

14. Other extraordinary expenses as may be individually approved
by the Deputy Commissioner of the Department of Military and
Veterans’ Affairs.

(e) No deduction beyond the approved listing shall be permitted
until all accountable assets, to include the personal needs account,
are depleted.

5A:5-5.4 Financial responsibilities for veterans’ facility resident

(a) An eligible applicant who desires admission and whose assets
are in excess of the allowable assets may be admitted on a bed
available basis. They will be billed for and required to pay the actual
cost of care and maintenance until their resources meet the accoun-
table asset maximum.

(b) Once admitted, a resident will be able to accumulate accoun-
table assets of $5,000. This money will be added to the accountable
assets; thus, increasing the amount from $15,000 to $20,000 for a
single resident and from $40,000 to $45,000 for a married resident.

(c) When an account exceeds the allowable maximum, the resi-
dent will be billed and required to pay the actual cost of care and
maintenance until the allowable asset limit is reached.

(d) The resident will be responsible for all financial obligations
for services not provided by the facility. This includes, but is not
limited to:

. Transportation,

. Medical appointments;

. Hospitalization;

. Specialized services/programs/treatments;

. Adaptive equipment;

. Diagnostic services;

. Other outside services as requested by the resident; and

. Deductible fees not covered by medical insurances.

(e) The facility will not accept responsibility for any nonpayment
of debts incurred by a resident including health care costs.

(f) All personal property of the resident is the responsibility of
the resident or guardian. The facility assumes no responsibility and
will not reimburse a resident for loss or damage of personal items.

WO NN RN

SUBCHAPTER 6. RESIDENT TRANSFER OR DISCHARGE

5A:5-6.1 Transfer or discharge of a resident

(a) Any resident may be removed from a veterans’ facility on
being restored to an ability to promote his or her own support and
welfare in the community, or for immeorality, or for fraud or willful
misrepresentation, or refusal to abide by the rules, regulations and
discipline of the veterans’ facility, as well as:

1. In an emergency, with notification of the resident’s physician,
next of kin or guardian;

2. For medical reasons or to protect the resident’s welfare or the
welfare of others;

3. For nonpayment of fees, in situations not prohibited by law;
or

4, Expiration of the resident.

(CITE 24 NJ.R. 2503)
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Sanitation, Handling, Shipping, and Shucking of
Shellfish

Depuration of Hard Shell and Soft Shell Clams

Proposed Readoption: N.J.A.C. 8:13

Authorized By: Frances J. Dunston, M.D., M.P.H.,
Commissioner, Department of Health.

Authority: NJS.A. 24:2-1.

Proposal Number: PRN 1992-314.

Submit comments by August 19, 1992 to:
Gary J. Wolf, Coordinator
FDA/Shellfish Project
Food and Milk Program
CN 369
Trenton, New Jersey 08625-0369

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 8:13, Shellfish,
expires on September 8, 1992. The Department of Health (hereafter,
the Department) reviewed these rules and has determined them to be
necessary, reasonable, and proper for the purpose for which they were
originally promuigated. The Department proposes to readopt these rules
without change.

Shellfish, which include raw clams, oysters, and mussels, have been
involved in numerous disease outbreaks over the years, including viral
gastroenteritis and infectious hepatitis. The potential health hazard to
the consumer is greatly increased because shellfish are often eaten raw
and through their natural processes shellfish concentrate deleterious
substances such as chemicals, pesticides, and pathogenic organisms. Be-
cause of the increased risk of illness associated with shellfish and the
special handling requirements inherently necessary with this product, the
Department needs to continue to retain specific rules for the sanitary
handling, shucking, and distribution of shellfish.

NJ.A.C. 8:13-1 pertains to certification and sanitation of shellfish
handling, shipping, and processing facilities. The subchapter (Sanitation,
Handling, Shipping and Shucking of Shelifish) was filed and became
effective on July 9, 1974 as R.1974 d.185. The rules have functioned
well in protecting the health of the public by providing the sanitary and
recordkeeping standards for the handling, storage, and distribution of
shellfish. These requirements additionally have served the State in
substantially meeting the guidelines of the National Shelifish Sanitation
Program which allow the shipment of raw shellfish products in interstate
commerce. A summary of each section in subchapter 1 follows:

NJ.A.C. 8:13-1.1 provides definitions of the words and terms used
throughout this subchapter.

N.JA.C. 8:13-1.2 establishes those that must comply with the
provisions of the subchapter and who must apply for certification and/
or approval by the Department to operate a shellfish establishment within
the State; prohibits the harvesting of shellfish from areas condemned
by the Department of Environmental Protection and Energy; and
prohibits the shipment of shellfish to New Jersey from non-certified
sources.

N.J.A.C. 8:13-1.3 establishes shellfish dealer certification requirements
and defines those that must be certified by the Department.

N.J.A.C. 8:13-1.4 establishes and specifies the sanitary requirements
that must be met for certification and the sanitary operation of a shellfish
establishment.

NJ.AC. 8:13-15 specifies the water supply requirements for the
shellfish establishments.

N.J.A.C. 8:13-1.6 states that toilet wastes be disposed of in compliance
with requirements established by the Department.

NJ.A.C. 8:13-1.7 establishes the requirements for the cleaning and
sanitizing of equipment and utensils used in the processing of shellfish.

NJ.A.C. 8:13-1.8 prohibits any person from working in a shellfish
establishment who is ill or infected with communicable disease, or has
infected wounds.
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N.J.A.C. 8:13-1.9 specifies that shellstock must be washed free of mud
and other material after harvesting.

N.J.A.C. 8:13-1.10 requires the washing of shucked shellfish and
specifies the type of packing container to be used.

N.J.A.C. 8:13-1.11 establishes requirements for the packing of shucked
shellfish including time and temperatures controls, as well as labeling
requirements.

NJ.A.C. 8:13-1.12 refers to the sanitary handling, manufacturing, and
storage of ice for use within a shellfish establishment.

N.J.A.C. 8:13-1.13 provides the recordkeeping requirements for receipt
as well as for the sale of shellfish in order to trace shellfish to the source
of harvest, and specifies the time period for shellfish shipping tag
retention and requires the tagging of shellfish by the harvester.

N.J.A.C. 8:13-1.14 states the requirements for the packing and shipping
of shellstock including the types of containers and tagging specifications.

N.J.A.C. 8:13-1.15 states that any certificate or permit issued pursuant
to the rules may be revoked for any violation of Title 24 of the Revised
Statutes or any applicable rule or regulation of the Department.

Subchapter 2. Depuration of Hard Shell and Soft Shell Clams

This subchapter pertains to the purification of hard and soft shell clams
utilizing the depuration process. Depuration involves the taking of
market size shellfish harvested from “marginally polluted waters” and
placing them in an environmentally controlled purification system (man-
made tanks with controlled water quality), where the shellfish are able
to purge or cleanse themselves of accumulated pollutants through natural
biological processes. The shellfish remain in the tank system for a
minimum of 48 hours and upon meeting the acceptable bacteriological
quality, they can be marketed.

The provisions of this subchapter were adopted pursuant to the
authority of N.J.S.A, 24:2.1 and were filed on April 17, 1978 as R.1978
d.127 to become effective on May 1, 1978. Definitions and changes to
the original subchapter were proposed and become effective on August
2, 1982. Revisions were again proposed and adopted, becoming effective
on January 21, 1986. The first amendments established requirements that
the licensed depuration plant must utilize the services of a governmental
laboratory for bacteriological analysis of depurated shellfish rather than
private laboratories. Additionally changes in the January 1986 readoption
included: specific cleaning schedule requirements, sampling schedule
requirements, clarifying the provisions for transporting clams to the
depuration plant, as well as several other minor wording changes which
relates to recordkeeping. Departmental review of the hard and soft shell
clam depuration operations in the State indicated that the regulatory
requirements existing at that time could be easily circumvented without
the knowledge of the Department. Past regulatory actions taken by the
Department confirmed this and thus placed consumers at a significant
risk of contracting viral and bacterial illness associated with consumption
of shellfish taken from marginally polluted waters.

Hearings held before an Administrative Law Judge in March 1988
substantiating serious regulatory infractions resulted in the Department
taking action to suspend and revoke the State’s only hard shell clam
depuration plant certification. In December 1988, representatives made
up of the Department of Health and Department of Environmental
Protection having shellfish regulatory responsibilities recommended the
temporary suspension of all hard clam depuration until the rules govern-
ing the program could be revised.

This resulted in a moratorium on Departmental approval of any new
depuration plants and the repeal of the existing soft clam depuration
rules under N.J.A.C. 8:13-2 as well as the repeal of the “Hard Shell
Clam Depuration Pilot Program” under N.J.A.C. 7:17 which was jointly
promulgated by the Departments of Health and Environmental Protec-
tion. The Department then consolidated the hard and soft shell clam
depuration requirements and promulgated new rules under NJ.A.C.
8:13-2, which are currently in effect.

The revised rules consolidated the hard clam and soft shell clam
depuration requirements under N.J.A.C. 8:13-2 in order to simplify the
regulatory process for depuration plants and provide potential applicants
with a single comprehensive set of requirements for constructing and
operating a shellfish depuration plant. These rule revisions also reflected
full operational status of the program by both departments, based upon
the comprehensive nature of the changes being proposed, including a
plant verification study and stringent preoperational and operational
requirements.

Simultaneously the Department of Environmental Protection adopted
new requirements covering the harvesting and transportation aspects of
the depuration program under their permit rules N.J.A.C. 7:12-1.1-2, 9.1,
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9.6, 9.11, 9.13 and 9.14. Each departments’ rules were harmonized and
a permanent steering committee was created, made up from represen-
tatives from each department having regulatory responsibility to insure
consistency in establishing shellfish depuration policies and developing
enforcement procedures.

The existing rules under this subchapter give the Department the tools
necessary to closely monitor the operations of shellfish depuration plants
and provide the increased accountability for shellfish harvested and
processed. These rules continue to provide the consumer additional
assurances that the shellfish would be safely depurated. A summary of
each section in subchapter 2 follows:

N.J.A.C. 8:13-2.1 establishes the definitions for the words and terms
used throughout this subchapter.

NJ.A.C. 8:13-2.2 indicates that depuration plants shail conform to
N.J.A.C. 813-1, the general rules governing sanitation, shipping, and
shucking of shellfish, and to the food laws established under N.J.S.A.
24:2.

N.J.A.C. 8:13-2.3 states that all clams harvested from special restricted
waters must be depurated for at least 48 hours, but no more than 72
hours, and must meet the bacteriological standards set forth under
N.J.A.C. 8:13-2.21 prior to being distributed and/or sold.

N.J.A.C. 8:13-2.4 sets forth the rule of the Shellfish Resource Recovery
Steering Committee (SRRSC) and, also provides the criteria for submit-
ting a depuration plant application to the SRRSC for consideration by
the Departments of Health and Environmental Protection and Energy.

N.J.A.C. 8:13-2.5 identifies the steps necessary to obtain a provisional
shelifish certification for the purpose of depuration; establishes require-
ments for a certified depuration plant operator (DPO); and establishes
the requirement for a plant verification study prior to receiving
provisional certification and final certification.

N.J.A.C. 8:13-2.6 states the requirements for final certification which
includes the completion of a process verification study conducted during
the winter and summer seasons. A record of satisfactory compliance of
the critical control activities established under N.J.A.C. 8:13-2 is also
required before a full operational permit can be issued.

N.J.A.C. 8:13-2.7 states that the certificate holder be restricted to the
sale of depurated clams only and that violations of N.J.S.A. 24:2 and/
or the critical control activities defined in the subchapter may result in
suspension or revocation of the certificate.

N.J.A.C. 8:13-2.8 specifies that the plant be located near the harvest
site and adjacent to seawater of proper quality and quantity.

N.J.A.C. 8:13-2.9 concerns installation of video surveillance systems
and provisions for three-day storage areas, as well as process support
requirements.

N.J.A.C. 8:13-2.10 establishes the use of harvester allocation tags which
are designed to enable the Department to monitor and control shellfish
received for depuration and specifies the harvest containers and transpor-
tation requirements.

N.J.A.C. 8:13-2.11 specifies the storage procedures including tempera-
ture controls.

N.J.A.C. 8:13-2.12 establishes the parameters for the source seawater
and process water to ensure that bacteriological, chemical, and physical
water quality standards are maintained.

N.J.A.C. 8:13-2.13 indicates that the process tanks have a lid to prevent
unauthorized removal of shellfish during depuration. This rule also sets
forth requirements for the installation of the plant water piping network,
valves, fittings, and flow measuring devices, and establishes the depura-
tion tank specifications.

N.J.A.C. 8:13-2.14 establishes the requirements for the clam processing
containers in that they shall be noncorrosive, nontoxic, and allow
processed seawater to pass easily in all directions.

N.J.A.C. 8:13-2.15 indicates the requirements for the seawater purifica-
tion system, including design and monitoring controls. The section also
establishes ultraviolet light cleaning and maintenance requirements.

N.J.A.C. 8:13-2.16 sets the requirements and specifications for the
process water temperature recording device. The device shall have a
recording chart capable of recording water temperatures in a continuous
reading for the 48 to 72 hour depuration process, and must be con-
structed so that the device cannot be manipulated.

N.J.A.C. 8:13-2.17 requires that plant capacity controls be established
in order to prevent over harvesting above the plant capacity through
the use of harvester allocation tags, and sets limits on a daily harvest
to prevent the plant exceeding their rated capacity.

N.J.A.C. 8:13-2.18 contains requirements regarding the carryover of
clams for processing from one day to the next.
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N.J.A.C. 8:13-2.19 sets forth the requirements to account for the
destruction of “culled” shellfish which cannot be sold and establishes
culling and washing procedures.

N.JA.C. 8:13-220 specifies that all equipment shall be properly
washed and sanitized within three hours after a process is completed.
The seawater reservoirs shall be flushed after each process and shall
be sanitized at least weekly.

N.J.A.C. 8:13-2.21 establishes hard clam bacteriological standards
which are consistent with U.S. Food and Drug Administration’s stan-
dards.

N.J.A.C. 8:13-2.22 indicates that a government laboratory shall be used
for the bacteriological analysis of depurated shellfish, and establishes the
time period for sampling and amount of samples to be taken. The rule
states that no clams shall be packed and shipped prior to the plant
receiving acceptable laboratory resuits.

N.J.A.C. 8:13-2.23 requires that copies of records be submitted by the
plant operator via a telefacsimile machine, in order to prevent delays
which would inhibit the Department’s ability to discover discrepancies.

N.J.A.C. 8:13-2.24 sets forth specific requirements for the information
to be provided by the harvester and establishes the use of a time clock
for verification of date and time of harvesting and receipt of the shellfish.

N.J.A.C. 8:13-2.25 requires the depuration plant operator to provide
each harvester with a receipt which must meet specifications established
by the Department of Environmental Protection and Energy.

N.J.A.C. 8:13-2.26 requires the use of a waterproof shellfish shipping
tag and establishes a specific designation for a depuration plant denoted
by the letters DP.

N.J.A.C. 8:13-2.27 states that a video surveillance system be installed
and operated to observe the critical control activities of the plant, and
specifies the location of the monitoring equipment and that the cost of
the purchase, installation, and maintenance of the equipment will be
borne by each operating depuration plant.

Social Impact

Once readopted, the rules will continue to provide reasonable stan-
dards to regulate the shellfish industry in New Jersey. Failure to readopt
these rules would jeopardize the safety and sanitary conditions of
shellfish facilities with the State.

New Jersey is a major shellfish producing state with distribution
throughout the New York-Philadelphia metropolitan area, as well as
numerous other receiver states. On occasion, shellfish processed in New
Jersey have been found to exceed the microbiological standards for this
potentially hazardous food, thereby increasing the risk of illness. There
is a definite need to prevent the consumer from suffering the conse-
quences of contracting gastroenteritis or, more serious, infectious
hepatitis.

The surveillance and inspection of shellfish depuration plants for
compliance with strict standards of operation established under these
rules are an indispensable part of the Department’s efforts to ensure
that safe shellfish are being offered for sale. Failure on the part of the
depuration plant operator to purify the shelifish that are being harvested
from polluted shellfish growing areas could result in serious disease
outbreaks.

The public benefits which would be derived are the prevention of food
borne illness and enhanced public confidence in the regulatory controls
to ensure the safety of shellfish, a potentially hazardous product. Ad-
ditionally, these rules can greatly reduce the risk of unsafe and
adulterated shellfish reaching the consumer; identify and prevent
shellfish with unsatisfactory quality from reaching New Jersey consumers
and consumers from other states, and provide a means to trace con-
taminated products before a serious disease outbreak could occur.

Economic Impact
The National Shellfish Sanitation Program (NSSP), which is a cooper-
ative Federal-state program, requires the shellfish industry to meet and
maintain strict sanitary requirements and to obtain certification from the
state of origin for the interstate shipment of shellfish. New Jersey’s
shellfish program activities must comply with the national program stan-
dards so that the State can maintain Federal endorsement, which allows
the industry to ship shellfish interstate. Failure to readopt these rules
could cause a loss of Federal endorsement and prevent New Jersey’s
shellfish plants from shipping to other states, thereby crippling the

industry and creating a loss of many jobs.
The initial cost of developing a depuration facility have been estimated
by the New England Fisheries Development Association to vary from
$133,000 to $290,000, depending upon the capacity of the processing
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facility and not including cost for the land. Construction costs were
estimated to be approximately $40.00 per square foot. There may be
differences in construction costs in the State of New Jersey, which would
account for some variation. The NEFDA has estimated that, for a 25,000
square foot building, at three production capacities, the costs would be:

Number of bushels/week Equipment Construction
200 $ 33,000 $100,000.00
400 $ 61,500 $119,000.00
800 $118,000 $172,000.00

The depuration plants are required to have the process water sampled
and monitored continuously. The depurated shellfish must also be sam-
pled and tested, with every 48-hour batch, prior to sale. The depuration
plants must also install a video monitoring system, in their facilities, with
remotes located at the Department of Health and at the Department
of Environmental Protection and Energy. The laboratory tests of the 48-
hour batch sample are done by a local government testing lab at an
approximate cost of $100.00 per sample. The installation of a video
monitoring system may cost approximately $11,000. There would be
additional cost for the telephone charges at those times when the State
of New Jersey was monitoring the facilities. It is possible to add the
monitoring of the water to the video system for an increase in cost of
approximately $12,000. (If not connected to the video equipment, the
water quality monitoring system would be included in the estimated
equipment costs listed above.) The visual records require a continuing
expense for VCR tape, which can be purchased by volume.

The initial cost of developing a facility for the handling, shipping and
shucking of shellfish are much less than the costs for a depuration plant.
The rules for a shellfish shipping facility require a building (which could
be a very simple structure), a washing area, to be maintained at a
specified level of cleanliness, plumbing adequate for processing needs,
a cooled storage area, handwashing facilities for workers, and a table
on which to sort the shellfish. Heated facilities are not necessary. The
recordkeeping required can be done with a simple ledger system, or a
home computer, and without professional assistance. There are ad-
ditional requirements for those facilities which engage in shucking and
shipping, made necessary by the increased need for sanitation and food
protection once the shellfish are separated from their shells. There are
approximately 16 shellfish shucking and repacking operations. Of these
16 firms, approximately six utilize mechanical shucking procedures. Of
these six, approximately three of the shellfish shucking firms process
(can) the products part of a food packing process, and these facilities
have additional internal controls related to wholesale food preparation
requirements, which are not part of these rules.

Regulatory Flexibility Analysis

The rules proposed for readoption regulate the handling of shellfish
and the depuration of hard shell and soft shell clams for human consump-
tion. Most businesses in this industry are small businesses, as the term
is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.
Those businesses which are not small businesses engage in the processing
of shelifish as an adjunct to their wholesale food processing plants. The
Summary above sets forth the requirements imposed on small businesses,
and the costs resulting from the rules which are imposed on such
businesses are set forth in the Economic Impact above. It should be
noted that the Department has accommodated small business to the
extent that the monitoring system for a depuration facility, while allowing
the lowest cost for the processor, can continue to meet enforcement
criteria. For example, the monitoring camera is able to transmit the
image on a regular telephone line, for the cost of a telephone call.

Because the maintenance of the specified standards is required for
State and national public health, no additional differentiation based upon
business size has been offered in the rules.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at NJ.A.C. 8:13.

(CITE 24 N.J.R. 2506)
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(a)
DIVISION OF HEALTH FACILITIES EVALUATION

Standards for Licensure of Residential Health Care
Facilities

Proposed Readoption: N.J.A.C. 8:43

Authorized By: Frances J. Dunston, M.D., M.P.H.,
Commissioner, Department of Health (with approval of the
Health Care Administration Board).

Authority: N.J.S.A. 26:2H-1 et seq., specifically 26:2H-5.

Proposal Number: PRN 1992-316.

Submit comments by August 19, 1992 to:
Robert J. Fogg
Director, Standards and Quality Assurance
Health Facilites Evaluation
New Jersey State Department of Health
CN 367
Trenton, New Jersey 08628-0367

The agency proposal follows:

Summary

N.J.A.C. 8:43, Residential Health Care Facilities, contains rules for
the licensure of residential health care facilities (RHCFs). Although the
Division of Health Facilities Evaluation and Licensing developed a
completely revised manual of standards for residential health care
facilities during 1991, the Department agreed to participate in a study
of the economic impact of the revised new rules, in response to concerns
expressed by members of the Residential Health Care Advisory Commit-
tee who assisted with the revision of the chapter.

The final report of the study of the impact of the revised Manual
of Standards on New Jersey Residential Health Care Facilities has been
completed. The report provides a database that describes the costs of
RHCF services and the financial status of residential facilities, with
attention paid to variations by facility size and location. In addition to
assessing the costs of current operations, the study projects the impact
of the revised standards on the RHCF industry as a whole as well as
the differences in impact for different sized facilities and facilities in
different regions of the state.

The study indicates that the RHCFs which participated in the study
already meet at least half of the revised standards, with an average of
85 percent of the revised standards currently being met. Therefore, many
facilities may not experience any significant financial impact if the revised
rules are adopted. According to the study, however, some of the stan-
dards which are not being met may be costly to implement, and some
of the facilities which were included in the study expect the revised
standards to have a substantial financial impact.

The fully revised N.J.A.C. 8:43 incorporates newer terminology and
more specific language to render the rules more objective, measurable,
and enforceable, while also reflecting current trends in the provision of
residential health care. Changes were made in the format of the rules
in order to make the manual more consistent with licensure standards
for other health care facilities, and to make them easier to use as a
part of the survey process. Most of these changes, which update and
improve the licensure standards, will not increase costs to facilities, since
they are based upon concepts already reflected in the current manual,
N.J.AC. 8:43, or already in use throughout the residential health care
industry. However, due to the Department’s commitment to consider
all of the implications of the recently completed cost impact study, it
will not be possible to propose and adopt the revision of the rules prior
to the expiration date of November 19, 1992. It is, therefore, imperative
that the effectiveness of N.J.A.C. 8:43 be maintained until the study has
been fully evaluated. The Department needs the existing rules to ac-
complish its legal mandate of assuring that all residential health care
providers offer a safe and effective level of care to their residents.

The proposed readoption for a two-year period will avert the scheduled
November 19, 1992 expiration of the licensure rules and will also ensure
that the revised rules are responsive to the needs of both residents and
providers of residential heaith care.

N.J.A.C. 8:43, Residential Health Care Facilities, became effective
October 27, 1965, and was promulgated by the New Jersey Department
of Institutions and Agencies, which is no longer in existence. The
responsibility for the licensure and regulation of health care facilities
was transferred from the New Jersey State Department of Institutions
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and Agencies to the New Jersey State Department of Health in 1971
by the Health Care Facilities Planning Act, N.J.S.A. 26:2H-1 et seq. All
provisions of this chapter were adopted pursuant to authority of N.J.S.A.
26:2H-1 et seq. and were filed and became effective November 19, 1974,
as R.1974 d.319 (see 9 N.LR. 396(c) and 472(e)).

Internal review and evaluation by the Department and by the Residen-
tial Health Care Advisory Committee indicated that this chapter has been
effective in assisting the Department to carry out the functions mandated
by the Health Care Facilities Planning Act. These rules are necessary
for the Department to effect its legal mandate to protect the health,
safety and well-being of the residents in the residential health care
facilities in New Jersey. The rules in N.J.A.C. 8:43 are essential for the
regulation of residential health care facilities to assure the minimum
quality of care and the provision of required services.

N.J.A.C. 8:43-1, Introduction, contains six sections: Definitions, Objec-
tives of residential health care facility, Qualifications of operator, appli-
cant or administrator, Application procedure, Denial of application, and
Name of residential health care facility. Some of the terms which are
used in chapter 43 are defined in this section. Among the objectives
of a residential health care facility which are delineated is the require-
ment for the facility to provide a substitute home for all residents, with
continuous supervision. Personal and financial requirements for an
operator are specified, and the licensure application approval process
is detailed, as well as reasons for denial of application and action against
a license. The requirement for the facility to implement all the conditions
imposed in the Certificate of Need approval letter is also contained in
subchapter 1.

Building requirements are included in N.J.A.C. 8:43-2. The subchapter
addresses location of a suitable site for the residential health care facility,
structural requirements, local approvals which must be obtained, and
floor plans. An office conference with the Department must take place
after local approvals are secured, and representatives of the Department
must inspect the building prior to occupancy. Detailed requirements for
resident bedrooms, toilets and baths, living and recreation rooms, dining
rooms, corridors and stairways, and adequate storage space are specified.
The subchapter also addresses environmental issues, including require-
ments for heating, lighting, ventilation, and physical maintenance of the
facility.

The importance of effective fire protection measures is emphasized
in subchapter 3, Fire Protection. Each residential health care facility must
have an approved automatic fire detection system. Specifications for
horizontal fire zoning, dividing the building into separate areas by
horizontal smoke and fire partitions, are listed. Two satisfactory and
easily available means of egress must be provided for residents, in
accordance with the rules in this subchapter. Specifications for stair
enclosures, dumbwaiter and laundry chutes, elevators and elevator shafts
are listed. Requirements for fire prevention in such hazardous areas as
the kitchen and laundry are spelled out. Fire escape specifications are
detailed. Guidelines for patient or resident smoking are included in the
subchapter. Residential health care facilities must cooperate with local
fire departments and request their assistance in periodic fire and safety
inspections as well as fire drills which are conducted at specified intervals.
Advice or interpretation of fire protection standards of the chapter is
to be obtained from the State fire marshall. Automatic fire alarm and
detection systems must be comprised of components listed by either
Underwriter’s Laboratory, Inc, or Factory Mutual Engineering
Laboratories, and so labeled, and every installation must be inspected
by the State fire marshall’s office.

N.J.A.C. 8:43-4 delineates requirements for administration of the facili-
ty. Admission policies are stated, including rules concerning the type of
residents suitable for admission to the residential health care facility.
Recreation and diversion activities must be provided by the facility.
Policies for privacy, privileges, visiting, mail service and telephone service
are also delineated. Personnel policies are detailed, including a require-
ment for at least one responsible person to be on the premises at all
times to provide necessary supervision. In facilities with 24 or more
licensed beds, a person must be on the premises to provide active
supervision of all residents 24 hours per day, with a minimum of one
hour of supervision for each resident during a 24-hour period. Each
facility must maintain records and information regarding each resident.
Any major occurrence or incident must be reported to the Department
as specified. Provisions for storage of medications and drugs in a suitable
cabinet must be made by the facility. Requirements for accident preven-
tion, housekeeping, sanitation, and laundering of residents clothing and
linens are given. Distribution of monthly personal needs allowance to
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each resident who receives Supplemental Security Income or General
Public Assistance must take place in accordance with the rules specified
in this subchapter, and written records of disbursements must be main-
tained.

Personal care services which each resident must receive are listed in
N.J.A.C. 8:43-5. Rules for assuring that each resident maintains personal
hygiene, is assisted as needed, and has appropriate and sufficent clothing
are included. Each resident must be provided with an appropriately
furnished sleeping area. Arrangements are to be made at the time of
each resident’s admission to ensure that a designated physician and
dentist can be called in case of illness. The resident may be cared for
during an illness for up to one week in the facility. Each resident must
have an annual medical examination. The use and storage of prescription
medicines must be supervised.

N.J.LA.C. 8:43-6 contains rules for the provision of dietary services to
residents. The facility has the responsibility to develop policies and
procedures for planning, preparing, and serving meals, purchasing food,
supervising residents at mealtime, and providing therapeutic diets in
accordance with the admission policy of the facility. The administrator
is responsible for providing food and drink with regard for the nutritional
and therapeutic needs of residents. Requirements for menus, meal times,
assistance of residents, recipes, work schedules and a plan for kitchen
cleaning operations are listed. A daily food guide is included, to assist
the facility to prepare nutritionally adequate meals.

The rights of each resident are delineated in N.J.A.C. 8:43-7. The
facility is responsible for establishing and implementing written policies
regarding the rights of residents. Resident rights are to be conspicuously
posted in the facility and each resident is to be informed of these rights.
Resident rights must include the right to privacy, the right to be treated
with consideration and respect, and the right to exercise civil and re-
ligious liberties.

NJ.A.C. 8:43-8 describes the health maintenance and monitoring
services which are to be provided to residents. A professional nurse must
direct the health maintenance and monitoring services. At least one
professional nurse must be available at all times. Each resident is to
be provided with a minimum of 0.20 hours of registered professional
nursing care per week.

Recent amendments to N.J.A.C. 8:43-4, Administration, and N.J.A.C.
8:43-7, Resident rights, as well as new rules at NJ.A.C. 8:43-4, all of
which became operative on April 1, 1992, ensure that each resident is
informed of his or her rights under New Jersey law to make decisions
concerning the right to refuse medical care and the right to formulate
an advance directive and to receive information about or assistance in
preparation of advance directives.

Social Impact

The readoption of N.J.A.C. 8:43 will have social impacts on the
Department, residents and residential health care facilities. In ac-
cordance with the Health Facilities Planning Act, N.J.S.A. 26:2H-1 et
seq., the Department has the responsibility to promote the health and
safety of the residents of the State. Licensure rules are one of the means
by which the Department monitors the quality of the health care services
provided to residents in residential health care facilities. The quality of
health care, to a great extent, depends upon the organization and
effectiveness of the health care services provided. N.J.A.C. 8:43 contains
essential definitions and qualifications of residential health care
providers, building requirements, fire protection rules, requirements for
administration of the facility, personal care services to be provided to
residents, rules for dietary services, resident rights, and requirements for
health maintenance and monitoring services. These rules promote and
support quality care and continuity of care for residents.

If these rules were not readopted, the social impact resulting from
the loss of this rule would have serious consequences for residents of
residential health care facilities. For example, without licensure rules the
nature and purpose of residential health care facilities would be fun-
damentally altered. Without definitions, as specified in N.J.A.C. 8:43,
rules could be misinterpreted, which might adversely affect the life and
safety of residents. The absence of rules regarding the required services
of a residential health care facility could have serious consequences for
residents because essential services would not be ensured. Elimination
of the rules relating to the qualifications of the administrator and staff
could have a deleterious effect both on the safety of the residents and
on the quality of care provided. Failure to retain qualified, competent
staff capable of discharging their responsibilities in a timely, conscien-
tious manner might jeopardize the welfare of residents.
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Residential health care facilities represent a relatively low-cost means
by which adults 18 years of age or over can be cared for in a home-
like environment. The current trend toward de-institutionalization of
chronically ill, long-term patients to a more home-like milieu has greatly
enhanced the importance of residential health care facilities as an
alternative in the health care delivery system. Continuation of the rules
for licensure of residential health care facilities will therefore result in
the availability of needed facilities for those residents who require this
type of care. Failure to readopt N.J.A.C. 8:43 could jeopardize the quality
of services provided in residential health care facilities because there
would be no regulatory mechanism. The readoption of N.J.A.C. 8:43
would help to ensure that residents are being provided with adequate
care in a home-like atmosphere suited to their needs and requirements
and conducive to the maintenance of their self-respect and dignity.
Readoption would also allow sufficient time for the Department, with
the assistance of the Residential Health Care Advisory Committee, to
revise the current rules and to make them clearer, more specific, more
responsive to the needs of residents and providers of residential health
care, more consistent with current trends in residential health care, and
more enforceable.

Economic Impact

In preparation for proposal of a new manual of licensure standards,
the Center for Health Policy Studies conducted a study in which the
costs of residential health care facilities were evaluated during the latter
part of 1991. Financial data were supplied by a sample group of New
Jersey residential health care providers, although these data were not
audited by the Department. Cost centers identified in the study included
operating expenses (repairs, maintenance, food, laundry, recreation ex-
penses), facility (depreciation of equipment and buildings, rentals,
mortgage), salaries (of all personnel, including administrators and
owners), fringe benefits (health insurance, pension, profit sharing, payroll
taxes), other costs (consulting fees, advertising, legal/professional fees,
dues/memberships, subscriptions and taxes other than payroll taxes), and
miscellaneous expenses (any expense not otherwise included). Based on
the information reported in the study, it was found that the total mean
cost per resident per day varies regionally, with the North-Central-
Suburban region the lowest, at $37.10; the Southern region next, with
$38.50; and the Northern Urban region the highest, at $43.78. Within
these categories, additional variation is seen; for example, fringe benefits
are highest ($5.56) in the North-Central-Suburban region, and the lowest
($2.67) in the Southern region. For all facilities, the per-resident mean
cost is $39.60 per day, or $14,454.00 per year. The median cost is $30.00
per day, or $10,950.00 per year.

Costs per resident per day also vary with facility size, with those
facilities serving 100 or more residents showing the lowest cost ($30.53),
those serving 50 or less, second, and those serving 51 to 100 residents
the highest (856.24). There are a large number of facilities with low costs,
but the smaller number of facilities with high costs have costs that are
substantially higher than most facilities. The range from lowest to highest
cost per day is $117.66.

Operating expenses as a percentage of total per resident per day costs
are consistent at 28 to 30 per cent, as are facility costs, at 19 percent.

Costs are not expected to be changed as a result of the readoption
of this chapter.

Failure to adopt N.J.A.C. 8:43 could have serious consequences with
a concomitant economic impact. For example, the definitions provided
in N.J.A.C. 8:43-1 define the residents who may be admitted to a
residential health care facility, thus preventing the admission of patients
who require a high level of care who may be in jeopardy and, as a result,
experience higher health care costs. Without rules regarding the required
services in a residential health care facility and the qualifications of the
administrator and staff there would be no assurance that the required
services will be provided in an organized and efficient manner by compe-
tent staff and would be cost-effective.

Furthermore, without rules for residential health care facilities, resi-
dents might be placed in facilities providing more intensive and more
expensive health care than that provided in a residential health care
facility. Without residential health care facilities, potential residents
might receive fragmented care or no care, which would ultimately in-
crease the cost of care. Inadequate care to residents in residential health
care facilities would increase the cases of illness and disease requiring
costly care. Therefore, it is imperative that these rules be readopted.

(CITE 24 N.J.R. 2508)
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Regulatory Flexibility Analysis

The Department acknowledges that most of the 172 residential health
care facilities currently licensed have fewer than 100 full-time employees,
and may, therefore, be considered small businesses as the term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The
proposed readoption of this chapter will not change any of the require-
ments upon the regulated public. The rules contain licensure require-
ments, as well as basic requirements for the care and supervision of the
residents, in a homelike atmosphere. Building, safety, admission, person-
nel, patient record, census, visiting and mail requirements are delineated,
as well as all other aspects of care in the facility, such as the reporting
of major occurrences or incidents. These requirements will not change
as a result of this proposal. The costs of these requirements are de-
lineated, by cost center, in the Economic Impact statement. The rules
do contain certain exceptions for facilities with less than 24 licensed beds.
For example, N.J.A.C. 8:43-4.6, Personnel, requires fewer staff to provide
active supervision of residents in facilities with less than 24 beds than
is required in larger facilities. These exceptions were designed to
minimize any adverse economic impact on small businesses.

The Department has determined that compliance with the require-
ments of this chapter is necessary for the preservation of public health
and safety, and has made no other exceptions based upon business size.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 8:43.

(a)
DIVISION OF PUBLIC HEALTH AND
ENVIRONMENTAL LABORATORIES

Blood Bank Fees; Laboratory Charges
Proposed Amendments: N.J.A.C. 8:45-1.3 and 2.1

Authorized By: Frances J. Dunston, M.D., M.P.H.,
Commissioner, Department of Health.

Authority: N.J.S.A. 45:9-42.30, 26:1A-33 and 26:2A-4.

Proposal Number: PRN 1992-315.

A public hearing on the proposed amendments will be held on Friday,
August 21, 1992 at 11:00 A.M. at:
Health and Agriculture Building
Room 106
John Fitch Plaza
Trenton, New Jersey

Submit written comments by August 21, 1992 to:
Shahiedy I. Shahied, Ph.D., Laboratory Administrator
State Department of Health, Room 400
CN 360
Trenton, N.J. 08625-0360

The agency proposal follows:

Summary

The New Jersey Department of Health has historically provided public
health and clinical laboratory improvement services to assure that all
residents of New Jersey have access to quality, efficient and cost effective
analytical laboratory services. These services are technologically complex
to perform and require specially trained staff as well as special and
expensive technical equipment and reagents.

In order to maintain the current level of quality and cost effectiveness
in laboratory services, amendments to this chapter include revised Public
Health analytical, specimen transportation kit, and blood bank licensure
fees are proposed. The last rule adoption relating to laboratory services
was April 1, 1990.

The New Jersey State Department of Health is responsible for the
licensure and inspection of all clinical laboratories in New Jersey. Under
this chapter, highly trained professionals inspect laboratory facilities to
assure testing proficiency. Currently the rules provide for the following:

Subchapter 1. Licensure of Clinical Laboratories

N.J.A.C. 8:45-1.1 Initial licensure of clinical laboratory

N.JLA.C. 8:45-1.2 Annual renewal of licensure

NJ.A.C. 8:45-1.3 Licensure fees

N.J.A.C. 8:45-1.4 Proficiency testing fees

Subchapter 2. Laboratory Charges

N.J.A.C. 8:45-2.1 Fees; generally
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In accordance with the recently adopted amendments to the Blood
Banking Licensure Act (N.J.S.A. 26:2A-4) contained in P.L. 1991, c.461,
it is necessary to take action that will adjust N.J.A.C. 8:45-1.3, Licensure
fees. The Act now stipulates maximum and minimum fees, based on the
number of units transfused and/or collected. Additionally, the Act now
authorizes the Commissioner to periodically increase fees to reflect State
costs pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-1
et seq., that is, via the rulemaking process.

In the area of Public Health analytical laboratory services, the Depart-
ment of Health provides a wide range of testing services applicable to
both the general population and specifically to newborns in New Jersey.
Through this testing, disecases of public heaith importance are either
identified or confirmed. As an example, currently under N.J.A.C. 8:45,
newborns are screened by the Inborn Errors of Metabolism Laboratory
Program for phenylketenuria, hypothyroidism, galactosemia, sickle cell
and other hemoglobinopathies; infants with abnormal results are
followed until disposition (confirmed diagnosis/rule out); and affected
infants are entered into comprehensive treatment.

The goal of the follow-up program in Special Child Health Services
is to identify all affected infants before damage can occur and to assure
that these infants are linked with a treatment center within nationally
established timelines, in many cases prior to one month. In addition,
certain treatment services are supported, in part, by SCHS, including
the purchase of special metabolic formula for children with PKU, to
assure the availability and accessibility of essential specialized care.

These diseases have enormous impact on the health of the citizens
of New Jersey, as well as long-term health care which would be required
if such diseases are not identified and remedial action followed.
Sophisticated new instrumentation which allows for more rapid and
accurate diagnosis and the increasing costs of laboratory reagents and
supplies requires the fees for certain services be increased. These services
are tests for inborn errors of metabolism, such as PKU, T4, Galactosemia
and sickle cell (from $19.00 to $27.00); toxoplasmosis (from $12.00 to
$15.00); rubella (from $9.00 to $10.00) and water bacteriology tests (from
$10.00 to $15.00). The fees for mycology testing have been deleted
because the Department no longer performs such tests. The laboratory
fees for syphilis and for the confirmation of syphilis have been deleted
since the Department has determined that it lacks the authority to charge
a fee for syphilis tests.

The Department is proposing to amend N.J.A.C. 8:45-1.3, Licensure
fees, and 2.1, Fees; generally, in order to adjust fees, and include a fee
for specimen transport kits not previously offered, in order to maintain
these critical public health services.

Social Impact

The Division of Public Health and Environmental Laboratories has
historically provided quality Clinical Laboratory Improvement Services
and Public Health Laboratory Services to New Jersey citizens and clinical
laboratories for many years. These services are made available to help
ensure that the citizens of New Jersey are provided with accurate and
current laboratory services.

The benefit of these laboratory services will be realized by clinical
laboratories, physicians, clinicians and the general public from newborns
to adults. The Clinical Laboratory Improvement Program is designed to
monitor the quality of private and hospital laboratory analyses while the
Public Health Laboratory Services provide actual analytical testing.

As a result of these Divisional activities, the quality of private and
hospital analytical services will be maintained to help insure those ac-
tivities are meeting defined standards and new public health threats are
being evaluated and addressed through available analytical services.

Projected reaction to these rule changes may include both positive
and negative elements. Laboratories and clinicians may express negative
concern regarding the increased financial burden of these analytical
charges.

Economic Impact

These proposed amendments could affect all clinical laboratories,
hospitals, physicians, third party insurance payments and the general
public through the projected increases in laboratory fees and proficiency
testing charges.

The funding impact will be experienced in two ways: (1) all agencies
utilizing the Department of Health laboratory services will be required
to identify funding sources for increased support; (2) the Department
of Health, despite severe fiscal constraints, will be able to continue to
offer quality laboratory services as well as expand its base of available
services.
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Administrative mechanisms will have to be set in place by submitting
agencies to deal with the increased costs, forecasting of required
laboratory services, changes in forms and ordering procedures, etc. Due
to the link to third party payment system, it is difficult to assess the
direct economic impact which will be felt by the general public.

Social/monetary savings are also difficult to measure. Since failure to
adopt these rules could result in the Department of Health’s inability
to maintain some laboratory services, the social impact could be devastat-
ing. The public health cost in terms of delays in the ideatification of
diseases, some of which result in mental retardation or death, represents
an immense cost, both socially and monetarily, which cannot be accurate-
ly measured.

Regulatory Flexibility Analysis

Some health care providers, such as physicians and clinical
laboratories, may be small businesses as the term is defined in the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. No additional
recordkeeping is required by these rules, but health care providers may
find additional recordkeeping necessary in order to track the purchase
and provision of analytical and laboratory services.

These rules will impose compliance requirements related to new and
increased fees for the analytical and laboratory services provided by the
State of New Jersey. Such fees will not entail the need for capital
expenditures or additional professional services for small businesses.
They will entail annual compliance costs, which will vary according to
the size of the health care provider and the amount of analytical testing
requested from the State.

Small business exemptions will not be permitted under these rules.
The transfusion services and collection center license fees, which apply
to all blood banks in New Jersey, are on a sliding scale, with increased
fees for a higher number of transfusions/collections. The rules (fees) will
be applied uniformly, and will become operative November 1, 1992.

Full text of the proposed amendments to the rule follows (ad-
ditions indicated in boldface thus; deletions indicated in brackets
[thus]):

8:45-1.3 Licensure fees

(a) (No change.)

(b) Pursuant to N.J.S.A. 26:2A-4, the following blood bank
licensure fees shall be effective November 1, 1992:

1. Transfusion Services:

Number of Transfusions Fee
0-1,000 $200.00
1,001-2,000 300.00
2,001-3,000 400.00
3,001-4,000 500.00
4,001-5,000 600.00
5,001-+ 700.00

2. Collection Centers:

Number of Collections Fee
0- 200 $ 250.00
201- 1,500 500.00
1,501- 3,000 750.00
3,001- 5,000 1,000.00
5,001-10,000 1,250.00
10,001-15,000 1,500.00
15,001-25,000 1,600.00
25,001-35,000 1,700.00
35,001-50,000 1,800.00
50,001-+ 1,900.00

3. Other Blood Bank Services:

Fee
Collection Site $100.00
Broker 200.00
Industrial Blood Bank 200.00
Home Transfusion Service 200.00

8:45-2.1 Fees; generally

(a) [Commencing April 1, 1990] Effective November 1, 1992, the
following [changes will be made in the] fee-for-service cost structure
shall apply to the [, Division of Public Health and Environmental
Laboratories,] New Jersey State Department of Health:

(CITE 24 NJ.R. 2509)
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Laboratory Test

Inborn Errors of Metabolism $[19.00]27.00
(PKU, T4, Galactosemia, Sickle Cell)

[RPR Syphilis] [$8.00]
Toxoplasmosis $[12.00]15.00
[HATTS, FTA-ABS (Confirmatory syphilis)] [$8.00]
Rubella Screen $[9.00]10.00
Blood Lead $12.00
Mycobacteriology (TB) $30.00
Water Bacteriology $[10.00]15.00
Bacteriology Culture $30.00
Susceptibility Studies (TB) $30.00
Isolation of Special Pathogens $30.00
Parasitology $15.00
[Mycology] [$25.00]
Lyme Disease $20.00

(b) [Commencing April 1, 1990,] Effective November 1, 1992, the
following [newly established] additional fee-for-service charges [will
go into effect] shall also apply:

Bacteriology
Lyme Disease $20.00
Specimen Transpert Kits (each kit) $ 1.00

HIGHER EDUCATION
(a)

STUDENT ASSISTANCE BOARD

Student Assistance Programs

Student Assistance Board; General Provisions For
All Programs Administered by the Student
Assistance Board; Tuition Aid Grant Program;
Garden State Scholarships; Public Tuition Benefits
Program; Garden State Graduate Fellowship
Program; Veterans Tuition Credit Program;
Vietnam Veterans Tuition Aid Program; Paul
Douglas Teacher Scholarship Program

Proposed Readoption with Amendments: N.J.A.C. 9:7
Proposed Repeals: N.J.A.C. 9:7-7 and 8.

Authorized By: Student Assistance Board, M. Wilma Harris,
Chairperson.
Authority: N.J.S.A. 18A:71-15.2, 18A:71-15.3, 18A:71-26.8,
18A:71-48, 18A:71-76.6, 18A:71-77, 18A:71-15.3, Title V, Part
E of the Higher Education Act of 1965, as amended by the
Human Services Reauthorization Act of 1984, 20 U.S.C.
1119d-8 and the Higher Education Technical Amendments
Act of 1987.
Proposal Number: PRN 1992-275.
Submit comments by August 19, 1992 to:
Brett E. Lief
Administrative Practice Officer
Department of Higher Education
20 West State Street
CN 542
Trenton, NJ 08625

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 9:7 expires on
February 28, 1993. The Department of Higher Education and the
members of the Student Assistance Board, in consultation with represen-
tatives of the higher education community, have reviewed the rules
proposed for readoption and determined them to be necessary,
reasonable and proper for the efficient operation of the financial aid
programs for which they were originally promulgated, as required by the
Executive Order.

(CITE 24 N.J.R. 2510)
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In 1978, the Student Assistance Board was created (N.J.S.A.
18A:71-15.1 et seq.), N.J.A.C. 9:7-1, to administer designated State grant
and scholarship programs. In addition, the Board was given the
responsibility of establishing eligibility, application and payment require-
ments for the student assistance programs enacted at that time and for
all subsequent programs legislated under its authority. The Board was
also given the authority to create a Student Advisory Committee com-
posed of student representatives from the various college sectors in New
Jersey and whose purpose is to advise the Board on the effects of policy
and regulations; suggest alternative policy and provide a means of com-
munication between the Board and students. The proposed amendment
to the creation of the Student Advisory Committee would allow for the
election of the committee’s “Chairperson” and “Vice Chairperson” from
a more diversified pool of committee members by deleting the require-
ment of degree completion within one academic year of their selection.
This deletion from the rule is also in accordance with a statutory amend-
ment (P.L.1991, d.500) to N.J.S.A. 18A:71-15.1 which was signed into
law in January 1992

The proposed amendments to the General Provisions, N.J.A.C. 9:7-2,
for the overall administration of State grant and scholarship programs
are primarily intended to provide clarification in the rules in such areas
as student eligibility as it pertains to New Jersey residency, independent
student status, award payments and refunds and the proper procedure
to initiate an appeal of the determination of that eligibility. Additional
clarification is also included in the proposed amendments for verification
of family financial data, award combinations and the student’s total
allowable financial aid package as well as institutional verification and
standards for satisfactory academic performance and progress. The
proposed amendments do not change the intended substance of the rules
but merely provide a better understanding for students and institutions
of the necessary requirements in qualifying and maintaining State finan-
cial assistance. In addition, other general technical changes have been
made to provide for consistency in the overall terminology throughout
the subchapter. The subchapter’s title has also been revised, as part of
the proposed amendments, to read: “General Provisions for Tuition Aid
Grant and Garden State Scholarship Programs,” for the purpose of
clarification. In keeping with the above, the following specific rules within
N.J.A.C. 9:7-2 are being cited with a brief explanation for the proposed
amendments as presented in this readoption.

N.J.A.C. 9:7-2.2(a)1: Additional text has been added to clarify students’
continued residency status and to protect the eligibility of those students
who received State grants or scholarships before their parents’ change
of domicile outside of New Jersey.

N.J.A.C. 9:7-2.4: The term “State financial assistance,” in combination,
has been added throughout N.J.A.C. 9:7 for clarity and consistency
whenever specific reference is being made to financial assistance in the
form of State grants and scholarships rather than Federal or institutional
aid.

N.J.A.C. 9:7-2.6(b)7iii: If a U.S. citizen does not meet the general
definition of an independent student, he or she must submit documenta-
tion to the financial aid administrator to support the independent status.
By deleting this subparagraph foreign nationals will be treated in the
same manner as U.S. citizens. This deletion does not deny the right of
foreign nationals to be considered independent but merely equalizes their
treatment for independent student status with that of U.S. citizens.

N.J.A.C. 9:7-2.7: The deletion and replacement of the word “will’” with
the word “may” is to clarify for students and institutions that not every
student’s file is verified through the comparison of information reported
on income tax returns and other documentation. Rather, the verification
process is made on a case-by-case basis.

N.J.A.C. 9:7-2.9: In accordance with a resolution passed by the Board
of Higher Education, the Garden State Distinguished Scholars award
was renamed the Edward J. Bloustein Distinguished Scholars award in
recognition of the educational contributions made by Dr. Bloustein and
his support and promotion of academic excellence as President of
Rutgers, The State University, for more than 18 years. In keeping with
this resolution, all references within N.J.A.C. 9:7-2 and 4 to the Dis-
tinguished Scholars award have been so amended. The deletion of
veterans and POW/MIA awards from the enumerated combinations of
State financial assistance is due to the fact that administrative
responsibility and rulemaking for these programs have been transferred
to the Department of Military and Veterans Affairs. The Urban Scholars
award has been added since it is a separate and distinct component of
the Garden State Scholarship Program with its own academic require-
ments for qualification and in itself may be combined with other State
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financial assistance. This also holds true for a Garden State Scholars
award, which has also been amended to reflect its proper title. The
phrase “cost of attendance” has been added at N.J.A.C. 9:7-2.9(c) to
replace the terms student budget or cost of education in response to
institutional recommendations for clarity and consistency. Finally, be-
cause of the requirements of the Federal Title IV student aid programs,
this additional text is being included in the subsection to address situa-
tions where the student is receiving both State and Federal financial
assistance.

N.I.A.C. 9:7-2.10(b): Because institutional academic progress require-
ments do not change annually, this additional rule text permits institu-
tions to provide copies of such standards only when changes occur and
deletes the provision for submission every academic year. This proposed
amendment reduces the administrative burden on the participating
institutions.

N.J.A.C. 9:7-2.10(c): The changes in this subsection are being made
because many institutional requirements were not as strict as the stan-
dards outlined in NJ.A.C. 9:7-2.10. This proposed amendment will
ensure that institutional standards will meet these minimum require-
ments.

N.J.A.C. 9:7-2.11(a)1: The addition of a “bilingual” curriculum to the
enrollment status of students at four-year colleges provides consistency
with the same qualifying curricula for award payments at two-year
colleges.

N.J.A.C. 9:7-2.11(footnote 1): The additional text which cites N.J.A.C.
9:11-1.8 refers to the New Jersey Administrative Code governing the
EOF program. By deleting the reference to special EOF approval, it
provides flexibility for changes, deletions and additions in the EOF
administrative rules without affecting the rules governing State grant and
scholarship programs.

NJ.A.C. 9:7-2.11(footnote 2): This footnote clarifies the requirement
that students in a bilingual (ESL) curriculum must meet the same credit
hour courses as other students in a remedial/developmental curriculum.
By deleting the reference to noncredit courses, institutions may give this
credit benefit to students enrolled in a remedial/developmental or ESL
curriculum based on the credit hours for all courses whether they are
defined as college level credit or noncredit.

N.J.A.C. 9:7-2.12(c): This proposed amendment provides clarification
of the refund period when a student reduces his or her full-time course
load and aligns the terminology with that used in college catalogs.

N.J.A.C. 9:7-2.12(d): In accordance with institutional recommenda-
tions, this sentence is being deleted since it does not provide any further
clarification to this subsection but rather only adds confusion to the
refund issue being presented.

N.J.A.C. 9:7-2.13: Since students are notified many months prior to
actual college attendance that they are eligible to receive State grants
and/or scholarships, they have already provided information concerning
their college “choice” upon which their potential award amount, in part,
is based. This proposed amendment clarifies the requirement that stu-
dents must notify the Office of Student Assistance when their college
“choice” has changed both prior to and/or during enrollment.

NJ.A.C. 9:7-2.16(b): The State’s Single Audit Act was implemented
by the Department of Higher Education in July 1990 when it provided
a Grants Compliance Supplement for institutions. This proposed amend-
ment provides compliance with this Act and includes the requirement
that a copy of the audit report must be submitted to the Office of Grants
and Scholarships.

NJ.A.C. 9:7-2.17: This proposed new rule has been added to the
subchapter to clarify the program jurisdiction of the rules contained
therein.

It should be noted that a notice of administrative correction published
elsewhere in this issue of the New Jersey Register rectifies the omission
from the Code of N.J.A.C. 9:7-2.3(b) and the retention of certain deleted
text in N.JA.C. 9:7-2.11(b).

The Tuition Aid Grant (TAG) Program (N.J.S.A. 18A:71-41 et seq.),
N.J.A.C. 9:7-3, provides awards to New Jersey residents who enroll as
full-time undergraduate students in any approved college or university
in New Jersey. The amount of the grant differs in value by college sector
and takes into consideration the student’s financial need, the tuition
charged by the institution, the cost of college attendance, and available
appropriations. These grants are renewable annually based upon financial
need and satisfactory academic progress. The proposed amendments
further clarify the factors taken into consideration in determining the
value of a student’s TAG and also provide consistency in terminology.
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The Garden State Scholarship (GSS) Program (N.J.S.A. 18A:71-26.1
et seq.), N.J.A.C. 9:7-4, provides awards to students who demonstrate
high academic achievement, without regard to financial need, based upon
their secondary school class rank or a combination of secondary school
rank and Scholastic Aptitude Test (SAT) scores or secondary school
grade point average (GPA). Recipients must be New Jersey residents
and attend an approved New Jersey college or university as full-time
undergraduate students. If sufficient funds are available, students may
qualify for an additional scholarship award based upon their financial
need. The GSS Program provides awards to students in three program
categories including Edward J. Bioustein Distinguished Scholars, Urban
Scholars and Garden State Scholars, each of which have been clarified
within the proposed amendments including their eligibility and academic
requirements. The following specific rules within N.J.A.C. 9:7-4 are being
cited with a brief explanation for the proposed amendments as presented
in this readoption.

N.J.LA.C. 9:7-4.1: As previously addressed in the summary for proposed
amendments to N.J.A.C. 9:7-2.9, the Distinguished Scholars program
category has been changed to the Edward J. Bloustein Distinguished
Scholars. In addition, since there are three separate and distinct program
components within the Garden State Scholarship Program, each has been
properly designated and listed in the order of consistency with their
presentation in other subchapter rules which specify eligibility and
academic requirements.

N.J.A.C. 9:7-4.2(b): The addition of “grade point average” is needed
since this subsection is presenting a general overview of all the various
academic components that are considered for all three program
categories under the Garden State Scholarship Program. Since grade
point average is a requirement specific to the Urban Scholars category,
it must be included when listing all academic requirements.

NJA.C. 9:7-4.2(c)1 and 2; (d)1; (g)1: The proposed amendments to
these subsections do not represent any change to the academic require-
ments as already stipulated therein. Rather the proposed amendments
are merely rearranging the academic criteria and recodifying rule text
to reflect the order of award selection activities as well as combining
several requirements into one paragraph to provide additional clari-
fication that students must meet more than one academic criterion in
order to qualify.

N.J.A.C. 9:7-4.2(i): This subsection enables the institutional presidents
to designate scholarships for additional categories of students who do
not ordinarily meet the eligibility criteria. However, even though this
provision has been included in this rule for years, it has never been used
and is now being deleted.

N.J.A.C. 9:7-4.3(b): Students may receive scholarship awards for up
to a “total” of four or five years of undergraduate programs of study
regularly requiring four or five academic years respectively for comple-
tion. Since this subsection refers to the number of years a student’s
scholarship may be “renewed,” the correct number of years for renewal
is “three or four.” Therefore, an amendment is proposed to correct this
mistaken impression.

N.J.A.C. 9:7-4.3(c): New text has been added to clarify the procedural
requirement that students must provide notification to the Department.
If a student does not officially notify the Department of his or her
transfer to another eligible New Jersey institution, there is a chance that
the award would not be renewed for lack of such information.

The Public Tuition Benefits (PTB) Program (N.J.S.A. 18A:71-77 et
seq.), N.J.A.C. 9:7-5, provides free tuition for a child or surviving spouse
of a member or officer of various police, fire, law enforcement, and civil
defense agencies killed in the performance of his or her duties. An
eligible child or spouse who wishes to attend any public institution of
higher education in New Jersey may enroll as an undergraduate student
and have their tuition paid by the State while in good standing at that
college or university. Such child or spouse may also attend any indepen-
dent institution in New Jersey; however, the annual value of their grant
cannot exceed the highest tuition charged at a New Jersey public institu-
tion. Recipients must enroll on at least a half-time basis in an undergrad-
uate degree program and do not have to demonstrate financial need
for these awards. The proposed amendments include minor technical
changes and provide for consistency with statutory language. N.J.A.C.
9:7-5.8 deletes the word “dependent” when describing the eligibility of
a child. Since N.J.S.A. 18A:71-77 does not restrict beneficiaries to depen-
dents but rather “any child or surviving spouse ...”, the reference to
a dependent child is being deleted.

The Garden State Graduate Fellowship Program (N.JS.A.
18A:71-26.2), N.J.A.C. 9:7-6, continues to provide fellowships to those
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students who have previously qualified for awards and are pursuing their
education on a full-time basis at a New Jersey graduate school in a degree
program in the arts and humanities. Fellowship recipients must remain
residents of New Jersey and awards are renewed without regard to
financial need. The proposed amendment represents a minor technical
change to one of the program’s rules.

The Veterans Tuition Credit Program and Vietnam Veterans Tuition
Aid Program, N.J.A.C. 9:7-7 and 9:7-8, both of which provide educational
benefits to eligible veterans, are being deleted to reflect the transfer of
administrative responsibility and rulemaking for these two programs to
the Department of Military and Veterans Affairs (DMVA) (see P.L.1991,
d.273). The transfer of veterans’ tuition assistance programs to the
DMVA was undertaken to afford veterans and their dependents the
convenience of being serviced for all available entitlements by a single
State agency.

The Paul Douglas Teacher Scholarship Program (N.J.S.A. 18A:71-15.3,
Title V, Part E of the Higher Education Act of 1965, as amended by
the Human Services Reauthorization Act of 1984, 20 U.S.C. 1119d-8,
and the Higher Education Technical Amendments Act of 1987), N.J.A.C.
9:7-9, is a Federally funded program with no matching state fund require-
ment. This program was established by Congress to encourage highly
qualified students to pursue teaching careers. Eligible students must be
residents of New Jersey and enrolled or plan to enroll in an accredited
college or university on a full-time basis in a degree program leading
to a teaching certificate. The proposed amendment reflects a minor
technical change in one of the program’s rules.

Social Impact

These rules were enacted to provide financial assistance to New Jersey
residents who wish to pursue their college education. They establish
criteria for student eligibility, outline the academic standards for
qualification, and specify the determination of award amounts as well
as renewal eligibility and payment. The proposed amendments provide
clarification, simplify interpretation and allow for consistency in the
terminology outlining the requirements for qualifying and maintaining
eligibility for State grants and scholarships.

Under the provisions of the need-based programs, the ability of the
student and of the student’s family to pay for college expenses is
evaluated through the analysis of information provided on a financial
aid form. The ability to pay is compared to the student’s estimated college
expenses and awards are then made to help bridge the difference
between the ability to pay and the estimated cost. As a result, the grants
are awarded to eligible students so that the neediest receive maximum
benefits.

Several of the student assistance programs, which include the Edward
J. Bloustein Distinguished Scholars, Urban Scholars, Garden State
Scholars and Graduate Fellowship Programs, recognize the high
academic achievements of New Jersey residents and provide awards to
students for attendance at New Jersey public or independent institutions.
These programs represent an example of the State’s interest in and
commitment to fund academically qualified students. Other special pro-
grams of financial aid recognize the needs of certain students and provide
award benefits to dependents of emergency service personnel killed in
the line of duty as well as students who wish to pursue their careers
in the teaching field.

All State financial assistance programs which are governed by these
rules, with the exception of the Paul Douglas Teacher Scholarship
Program, require the utilization of grant and scholarship monies for
attendance only at approved colleges and universities in New Jersey. As
a result, State monies are concentrated within New Jersey and help to
foster the educational system within the State.

General public reaction to these programs of financial assistance has
been very favorable. Studies which have been conducted on the impact
of the various programs indicate that they have permitted individuals
to attend college who might have otherwise been unable to attend due
to a lack of the necessary finances. The conditions which prompted the
creation of these programs by the Legislature continue to exist and have
been made more severe by the current national economic situation.

If these rules are not readopted, these needed student assistance
programs would cease to operate despite enabling statutes which delegate
the administration of the programs to the Student Assistance Board. As
a result, thousands of students would be faced with severe hardships
in meeting their college expenses and may be forced to increase their
loan indebtedness or drop out of college altogether.

(CITE 24 NJ.R. 2512)
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Economic Impact

In fiscal year 1992, it is estimated that the Tuition Aid Grant Program,
which is the major program of student assistance in New Jersey, will
provide awards to approximately 40,800 undergraduate students for a
total estimated expenditure of $83,776,000. Awards range in value from
$400.00 to a maximum of $4,580 a year based on the student’s need
and tuition charges at New Jersey colleges and universities. Funds are
derived primarily from State appropriations and a Federal State Student
Incentive Grant allocation of approximately $1,665,000.

The Garden State Scholarship Program continues to meet some of
the financial requirements of New Jersey’s academically qualified stu-
dents by offering merit and need-based awards which range in value from
$500.00 to $1,000 a year. It is estimated that for the 1992-93 academic
year a total of 10,800 freshman and renewal students will be aided for
a total State funded expenditure of $10,172,000 under the Edward J.
Bloustein Distinguished Urban and Garden State Scholars program
categories.

The Public Tuition Benefits Program during the past 11 academic years
has on average aided 20 or more students annually through the payment
of their full tuition charges at New Jersey public institutions, and at
independent colleges an amount equal to the highest tuition charged
at a New Jersey public institution, for a total estimated State expenditure
of $38,000 for the current fiscal year.

The Garden State Graduate Fellowship Program did not receive an
appropriation for initial fellowships for the 1990-91 or 1991-92 academic
year; however, State funding was received to grandfather fellowship
recipients in accordance with program rules. Approximately 50 Fellows
have continued to be paid for the 1991-92 academic year, with 28
receiving an annual stipend of $6,000 and 22 Fellows receiving $7,500
due to the increase in the annual fellowship award in 1989-90.

The Paul Douglas Teacher Scholarship Program is funded in total from
Federal sources. The regulations governing the program do not require
participating state agencies to match any portion of the Federal alloca-
tion. Eligible students who wish to pursue a teaching career may receive
an annual award worth up to $5,000. It is estimated that for fiscal year
1992, 95 students will receive awards totalling $470,000.

Regulatory Flexibility Statement

A regulatory flexibility analysis is not required because the rules
proposed for readoption do not impose reporting, recordkeeping or other
compliance requirements on small businesses as defined by the
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The rules were
enacted to provide financial assistance to New Jersey residents who wish
to pursue their college education. The rules establish criteria for student
eligibility, award amounts, renewal and payment.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 9:7.

Full text of the proposed repeals may be found in the New Jersey
Administrative Code at NJ.A.C. 9:7-7 and 8.

Full text of the proposed amendments to the readoption follows
(additions indicated in boldface thus; deletions indicated in brackets
[thus]):

9:7-1.2 Creation of Student Advisory Committee

The Student Assistance Board shall create a Student Advisory
Committee whose purpose shall be to advise the Student Assistance
Board on the effect of Board policy and regulations; suggest alterna-
tive policy and regulations to the Board; and provide a means of
communication between the Student Assistance Board and students.
The Student Assistance Board shall initially appoint a nine member
Student Advisory Committee from nominations provided by the
student government associations of each individual college in New
Jersey. The nine members, all of whom shall be full-time students,
shall consist of two students from independent colleges, two students
from Rutgers, The State University, two students from the State
colleges, one student from the New Jersey Institute of Technology,
and two students from the county colleges. Students representing
each sector shall be chosen such that in any given year one of the
representatives shall complete his[/] or her degree requirements
within one academic year from the time of his[/] or her selection
and one shall be of lower class rank. Members of the Student
Advisory Committee shall serve one year terms and their appoint-
ments may be renewed according to the initial appointment process.
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The Student Advisory Committee shall elect a [Chairman] Chair-
person and Vice [Chairman] Chairperson from among its members
one of whom shall be a student at an independent institution and
one of whom shall be a student at a public institution[, and each
of whom shall complete their degree requirements within one
academic year from the time of their selection]. The [Chairman]
Chairperson and Vice [Chairman] Chairperson shall serve as voting
members on the Student Assistance Board. In the event of a vacancy
on the Student Advisory Committee, the Student Assistance Board
may fill the vacancy in the same manner as the original appointment.
SUBCHAPTER 2. [GENERAL PROVISIONS FOR ALL
PROGRAMS ADMINISTERED BY THE
STUDENT ASSISTANCE BOARD)]
GENERAL PROVISIONS FOR TUITION AID
GRANT AND GARDEN STATE
SCHOLARSHIP PROGRAMS

9:7-2.1 Undergraduate enrollment

Students must be enrolled or plan to be enrolled as full-time
undergraduate students matriculated in a curriculum leading to a
degree or certificate in an eligible institution as defined in N.J.S.A.
18A:71-47 in order to be eligible for student assistance[, with the
exception of Garden State Fellowships which are reserved for
graduate students meeting the same enrollment criteria (see N.J.A.C.
9:7-6)]. Students possessing an undergraduate degree (either a Bac-
calaureate or Associate degree) are not eligible for student assistance
at that degree level. Certification of full-time status is the
responsibility of the enrolling institution based on the current institu-
tional definition of full-time status and subject to review and ap-
proval by the Student Assistance Board.

9:7-2.2 Residency

(a) Students must be legal residents of New Jersey for a period
of not less than 12 consecutive months immediately prior to receiving
a grant. The residence of a student is defined in terms of domicile.
Domicile is defined as the place where a person has his or her true,
fixed, permanent home and principal establishment, and to which,
whenever he[/] or she is absent, he[/] or she has the intention of
returning.

1. A dependent student as defined in N.J.A.C. 9:7-2.6 is presumed
to be a legal resident of the [State] state in which his or her parent(s)
or guardian(s) is a resident. A dependent student whose parent(s)
or guardian(s) is not a legal resident of New Jersey is presumed
to be in the State for the temporary purpose of obtaining an educa-
tion. However, any dependent student who is domiciled in this State
and enrolled in an institution of higher education in New lersey
shall continue to be eligible for New Jersey financial assistance
despite his or her supporting parent(s) or guardian(s) change of
domicile to another [State] state, while such student continues to
reside in New Jersey during the course of each academic year. The
student’s eligibility continues only if the student received a State
grant or scholarship for at least one semester before the parent(s)’
or guardian(s)’ change of domicile to another state.

(b) Residence established solely for the purpose of attending a
particular college cannot be considered as fulfilling the definition
of domicile. When in question, a student must demonstrate proof
of residence by presenting the following documents: driver’s license,
voter registration form, tax return(s), or other suitable proof. The
Office of Student Assistance, Department of Higher Education shall
determine the state of residence for any individual whose residency
is not certain. Institutions may [provide information to substantiate]
be asked by the Office of Student Assistance to certify and maintain
documentation on the student’s claim of legal New Jersey re-
sidence|.] and provide the documentation, if needed, to substantiate
an appeal.

9:7-2.3 Foreign nationals

(a) A foreign national must present affirmative evidence that he
or she is not in the United States for the temporary purpose of
obtaining an education. Such evidence must include documentation
from the United States Immigration and Naturalization Service that
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the student may remain permanently in this country and such
evidence must be placed in the student’s file. The student must:

1. Be the holder of an Alien Registration Receipt Card form 1-151
or [-551; or

2. Be the holder of an [approval] Approval Notice from the
Immigration and Naturalization Service form I-181 stating that the
non-citizen has applied and met the requirements for Permanent
Resident status; or

3.-5. (No change.)

(b) (No change.)

9:7-2.4 Determination of eligibility for and value of student
assistance

In order to receive a need-based award students must have
demonstrated financial need through submission of a financial aid
form approved by the Student Assistance Board in accordance with
annually established deadline dates. Students may not receive State
financial assistance under the programs administered by the Student
Assistance board if they owe a refund on a grant or scholarship
previously received from a state or Federal program through any
institution or are in default on any loan made under any state or
Federal student financial assistance program at any institution. Stu-
dents owing a refund on a grant or scholarship or who are in default
on a loan may receive State financial assistance if they make arrange-
ments acceptable with the appropriate office to repay the debt.

9:7-2.5 Student notification

Students [will] shall be notified of grant eligibility through the
Student Eligibility Notice issued by the Office of Student Assistance,
Department of Higher Education. The amount of the grant is subject
to change based on the annual level of appropriations and other
resources available to the student (see N.J.A.C. 9:7-2.9). The institu-
tion’s written notification to the student regarding State [student]
financial assistance shall contain a clause indicating the State is not
responsible for funding of the grant in the event of fraudulent,
inaccurate or misleading information.

9:7-2.6 Dependent/independent student defined

(a) (No change.)

(b) Except as provided in (c) below an individual meets the
requirements of this section if such individual:

1.-6. (No change.)

7. Is a student for whom a financial aid administrator makes a
documented determination of independen