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EXECUTIVE ORDERS

GOVERNOR’S OFFICE

EXECUTIVE ORDERS

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 82(1993)

Highlands Trust Advisory Board

Issued: February 25, 1993.
Effective: February 25, 1993.
Expiration: Indefinite.

WHEREAS, the 1.1 million acre Highlands region, stretching from
the Delaware River to the Hudson River and encompassing lands of
New York and New Jersey, is an area of significant natural beauty
containing numerous cultural and historic sites and possessing substantial
recreational opportunities; and

WHEREAS, Federal, State, county and local governments in both New
Jersey and New York own approximately 148,800 acres in this region,
managing them as parks, preserves, water supply areas, historic sites and
open space; and

WHEREAS, the State Development and Redevelopment Plan notes
that the Highlands is one of but a few of the natural assets of the Garden
State that translates into vast recreational and economic opportunity for
today’s and tomorrow’s New Jerseyans; and

WHEREAS, land preservation efforts in the Highlands Region should
link the parks, historic sites, wetlands, wildlife habitats, streams, rivers,
reservoirs, watersheds, trails, scenic and natural lands and other
protected areas unique to the region between the Delaware and Hudson
Rivers for the enjoyment of future generations; and

WHEREAS, greenways provide a means for forging this link by
creating unbroken corridors of forests, streams, lakes, reservoirs, rivers
and public trust lands which protect valuable wetlands, scenic and recrea-
tion areas and wildlife habitats, shape community development and
enhance community pride and beauty; and

WHEREAS, in 1987, the President’s Commission on American Out-
doors called for a network of greenways across the United States to
facilitate the preservation of natural resources for recreational and open
space purposes; and

WHEREAS, the Governor’s Council on New Jersey Outdoors recom-
mended in its 1991 Annual Report that there should be Federal and
State assistance in establishing greenway projects; and

WHEREAS, both the Skylands Greenway Task Force and the U.S.
Forest Service Highlands Study recognized the continued threats of
uncontrolled suburbanization and urbanization on the natural resources
of the region and recommended protection and conservation of the
region’s important water and contiguous forest resources; and

WHEREAS, the Skylands Greenway Task Force recommends the
creation of a Skylands Greenway Council and the U.S. Forest Service
Highlands Regional Study recommends a continuing entity to implement
conservation and preservation strategies; and

WHEREAS, the recent Federal appropriation for the Highlands Re-
gion, under the Forest Legacy Program, requires public participation in
conservation and preservation recommendations; and

WHEREAS, it is in the interest of New Jersey to create an Advisory
Group, including public members, to coordinate land preservation and
conservation efforts and provide advice and recommendations to the
appropriate State and Federal agencies involved in the Highlands Re-
gion;

NOW, THEREFORE, 1, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes of this State, do hereby ORDER and DIRECT:

1. The creation of a Highlands Trust Advisory Board (hereinafter
referred to as the “Board”) which shail be advisory to the Commissioner
of the Department of Environmental Protection and Energy. The
responsibilities of the Board shall include, but not be limited to, providing
recommendations on lands most suitable for preservation and conserva-
tion in the Highlands region. Preservation and conservation shall include
natural and historic resources, as well as greenways, defined as a network
of protected linkages of natural, cultural and recreational resources
planned in such a way as to enhance the local economy. In making its
recommendations, the Board should also examine ongoing efforts to
identify and inventory natural habitat areas, greenway corridors, cultural
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resources, historic resources, scenic roads and landscapes. Additionally,
recommendations should reflect comprehensive planning and coordi-
nation of land preservation and conservation efforts and most efficient
use of resources of public and private agencies in the Highlands Region.

The Board should encourage consideration of the natural and recrea-
tional resources at the earliest stages of land use planning and promote
cooperation between the community, and State and local reviewing
agencies.

The Board should coordinate its activities and recommendations with
due regard to the State’s Forest Legacy Program.

The Board may examine and refine preservation strategies that were
recommended in the Skylands Greenway Task Force Report and
Highlands Regional Study and make appropriate recommendations.

2. The Board shall be constituted as follows:

a. The Commissioner of the New Jersey Department of Environmen-
tal Protection and Energy, or the Commissioner’s designee.

b. A representative from the North Jersey District Water Supply
Commission.

c. A representative from the Newark Watershed Conservation and
Development Corporation.

d. One representative from each of the following private non-profit
land holding conservation groups in the Highlands Region: The Nature
Conservancy, Trust for Public Land, New Jersey Conservation Founda-
tion, Morris Parks and Land Conservancy, Hunterdon Heritage Con-
servancy, and New Jersey Audubon Society.

e. The Board shall invite representatives, one each from counties
comprising the Highlands region, specifically, Bergen, Hunterdon,
Morris, Passaic, Somerset, Sussex and Warren, each to be chosen by
the respective Board of Chosen Freeholders of counties which choose
to participate in Advisory Board activities.

f. The Board may also invite the participation of the Commissioner
of the New York Department of Environmental Conservation and/or of
the New York State Office of Parks, Recreation and Historic Preserva-
tion, or their designees, as well as representatives from New York’s
Orange and Rockland Counties, the United States Forest Service, Na-
tional Park Service, United States Fish and Wildlife Service, United
States Soil Conservation Service and other interested groups.

3. The geographical boundaries of the region to be studied by the
Board shall coincide with those boundaries identified in the U.S. Forest
Service Highlands Regional Study. The New Jersey boundaries include,
in part or whole, 83 townships in Bergen, Hunterdon, Morris, Passaic,
Somerset, Sussex and Warren counties.

4. The New Jersey Department of Environmental Protection and
Energy is authorized and directed, to the extent not inconsistent with
law, to cooperate with the Board and to furnish it with such information,
personnel and assistance as necessary to accomplish the purposes of this
Order. The Board may also call upon other State agencies, including
the State Planning Commission and Office of State Planning, to provide
any information deemed necessary, including statistical and planning
data.

5. This Order shall take effect immediately.

(b)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 83(1993)

Legalized Gaming Policy Study Commission

Issued: March 5, 1993.
Effective: March 5, 1993.
Expiration: Indefinite.

WHEREAS, revenues from legalized gaming are used by the State
and by many private non-profit organizations to fund a broad range of
services and programs for the citizens of New Jersey; and

WHEREAS, the demand for services and programs currently funded
by legalized gaming revenues is likely to continue to increase; and

WHEREAS, the dependence of certain State-funded programs on
revenues from legalized gaming raises practical and policy considerations
that should be examined periodically on a comprehensive basis to assure

(CITE 25 NJ.R. 1311)
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that the development of legalized gaming results from conscious policy
choices rather than perceived financial necessity; and

WHEREAS, legalized gaming has produced and continues to produce
significant benefits for New Jersey’s citizens; and

WHEREAS, there are also social and other costs associated with
legalized gaming; and

WHEREAS, New Jersey currently sanctions a variety of types of
legalized gaming; and

WHEREAS, the initiation of or changes to a specific type of legalized
gaming may affect other types of legalized gaming; and

WHEREAS, the use of legalized gaming to produce public revenues
is becoming more prevalent in other jurisdictions; and

WHEREAS, the existence and possible expansion of legalized gaming
in other jurisdictions will have an effect on legalized gaming in New
Jersey; and

WHEREAS, there is a need to study the policies of this State with
regard to legalized gaming in order to ensure that the various factors
cited above are given proper consideration in the development of
legalized gaming policies for the future;

NOW, THEREFORE, I, JIM FLORIO, Governor of the State of New
Jersey, by virtue of the authority vested in me by the Constitution and
by the Statutes of this State, do hereby ORDER and DIRECT:

1. There is hereby created a Legalized Gaming Policy Study Com-
mission, hereinafter referred to as the Commission.

2. The Commission shall consist of thirteen members appointed as
follows: four public members appointed by the Governor; one member
of the Casino Control Commission appointed by the Governor; two
members of the Senate (no more than one of whom shall be of the
same political party) and one public member appointed by the President
of the Senate; two members of the General Assembly (no more than
one of whom shall be of the same political party) and one public member
appointed by the Speaker of the General Assembly; the Attorney
General or his designee; and the Treasurer or his designee. The Chair
and Vice Chair of the Commission shall be appointed by the Governor.
All members of the Commission shall serve without compensation.

3. The Commission shall study the policies of this State with regard
to legalized gaming and shall make recommendations to help ensure that
the various factors cited in the Preamble of this Executive Order, and
any other factors deemed relevant by the Commission, are given proper
consideration in the development of legalized gaming policies for the
future. The Commission shall issue its report and recommendations no
later than December 31, 1993.

4. The Commission shall receive staff support from the Department
of Treasury and the Department of Law and Public Safety.

5. This Order shall take effect immediately and shall terminate upon
the issuance by the Commission of its report and recommendations.

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 84(1993)

Set-Aside Policy for Public Procurement and
Construction Contracts

Issued: March 5, 1993.
Effective: March 5, 1993.
Expiration: Indefinite.

WHEREAS, our nation is deeply committed to the universal principle
of equality for all, a principle that is forever fixed in our fundamental
law through the equal protection clause of the Fourteenth Amendment
to the United States Constitution; and

WHEREAS, since the time of the Civil War, our nation’s history has
been characterized by a long and difficult struggle to provide every citizen
with equal rights under the law; and

WHEREAS, we are still engaged in an historic endeavor to cleanse
our social, political, and economic life of invidious discrimination against
racial and ethnic minorities, and against women; and

WHEREAS, our government cannot tolerate discrimination against
African-Americans, who continue to suffer from the legacy of racism
in America; against women, who have still not been fully admitted to

(CITE 25 N.J.R. 1312)
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the table of equality; and against ethnic minorities, such as Latinos and
Asian-Americans, who also confront barriers of discrimination through-
out this society; and

WHEREAS, our government bears a solemn responsibility to carry
out the vision of equality and justice that has long nourished the
righteous efforts of the civil rights movement; and

WHEREAS, the civil rights movement in the United States has trans-
formed our legal and political system from one that embraced segrega-
tion and other forms of overt discrimination to one that now recognizes
the right of every citizen to equal respect and concern; and

WHEREAS, nevertheless, our society continues to be marred by
economic inequalities among our citizens—inequalities that represent the
direct and intolerable legacy of this nation’s discriminatory past; and

WHEREAS, we owe an abiding obligation to the great civil rights
leaders in our history, such as Dr. Martin Luther King, Cesar Chavez,
Susan B. Anthony, and Supreme Court Justice Thurgood Marshall, to
give the fullest measure of our efforts to eradicate the economic conse-
quences of racial, ethnic, and gender discrimination; and

WHEREAS, we can best achieve the ideal of equal economic
opportunity for all not by increasing our reliance on social welfare
programs of the past, but by advancing new policies that promote
economic self-reliance and entrepreneurial self-sufficiency; and

WHEREAS, in 1985, this State adopted with widespread support an
innovative set-aside policy that guaranteed businesses owned by racial
and ethnic minorities, and businesses owned by women an opportunity
to obtain a fair portion of public contracts; and

WHEREAS, New Jersey’s set-aside program not only redressed his-
toric discrimination in the marketplace, but also advanced the critical
interest of providing historically disadvantaged groups with the means
and the experience to compete fairly in the economic setting; and

WHEREAS, in the 1989 case of City of Richmond v. Croson, the
United States Supreme Court invalidated a City of Richmond set-aside
program on the grounds that the city had failed to meet strict standards
of constitutional scrutiny, which require that such policies be justified
on the basis of evidence of actual discrimination, and that such policies
be narrowly tailored to remedy such discrimination; and

WHEREAS, after Croson, the set-aside program in New Jersey was
suspended; and

WHEREAS, on August 14, 1989, in response to the Croson case,
Governor Thomas H. Kean issued Executive Order No. 213, which
established the Governor’s Study Commission on Discrimination in
Public Works Procurement and Construction Contracts (hereinafter the
“Study Commission”); and

WHEREAS, the Executive Order directed the Study Commission to
“investigate the nature and scope of any discriminatory practices” that
exist in the awarding of construction and procurement contracts by the
State of New Jersey, to “prepare an analysis of this information in order
to develop probative evidence of any prior or present discrimination”
in the awarding of such contracts, and to “identify and evaluate remedies
for these practices consistent with guidelines established by the Supreme
Court in Croson™; and

WHEREAS, the Study Commission, which has been continued
throughout this Administration, has worked diligently since its formation
to fulfill its mandate, and has presented me with its final report, complete
with extensive findings and comprehensive proposals; and

WHEREAS, the Study Commission’s report is based upon a thorough
statistical analysis comparing the volume of contract dollars awarded by
State agencies to firms owned and operated by minorities and women
to the numbers of such firms that are qualified and available to provide
goods and services to the State; and

WHEREAS, the Study Commission’s report also contains extensive
anecdotal and historical evidence revealing widespread discrimination in
the marketplace, with which the State passively participates; and

WHEREAS, this compelling statistical and anecdotal evidence
establishes a convincing case that firms owned and operated by racial
and ethnic minorities, as well as firms owned and operated by women,
experience widespread exclusion fom the contracting process; and

WHEREAS, I have been advised by the Attorney General that the
evidence set forth in the Study Commission’s final report supplies a
constitutionally permissible basis for establishing a set-aside policy under
the strict scrutiny standards enunciated in the Croson case; and

WHEREAS, government must take every necessary and practicable
step toward eradicating racial, ethnic, and gender discrimination from
our society;
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NOW, THEREFORE, I, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes of this State, do hereby ORDER and DIRECT:

1. Pursuant to the Set-Aside Act for Small Businesses, Female Busi-
nesses, and Minority Businesses, N.J.S.A. 52:32-17 et seq., the New
Jersey Sports and Exhibition Authority Law, N.J.S.A. 5:10-1 et seq., the
Casino Control Act. N.J.S.A. 5:12-1 et seq., the New Jersey Wastewater
Treatment Trust Act, N.J.S.A. 58:11B-1 et seq., the New Jersey Urban
Development Corporation Act, N.J.S.A. 55:19-1 et seq., the New Jersey
Local Development Financing Fund Act, N.J.S.A. 34:1B-36, and the New
Jersey Transportation Trust Fund Authority Act of 1984, N.J.S.A.
27:1B-1 et seq., every agency, department, and instrumentality of the
State of New Jersey that is authorized to award procurement or construc-
tion contracts shall forthwith adopt a set-aside policy in accordance with
the foregoing statutory provisions and with this Executive Order.

2. In particular, every such State contracting agency shall adopt a set-
aside program that requires the agency to make a good faith effort to
award 7% of public procurement and construction contracts and subcon-
tracts to qualified businesses owned and operated by African-Americans,
Latinos, and Asian-Americans, and 3% of public procurement and con-
struction contracts and subcontracts to qualified businesses owned and
operated by women.

3. These numerical goals shall be pursued to the fullest degree consis-
tent with practicality, and only insofar as to advance the State’s interest
in awarding contracts to firms with the necessary qualifications, regard-
less of race, ethnicity, or gender. Furthermore, any set-aside program
established as directed by this Order shall specifically authorize the
department or agency administering the set-aside program to award
contracts regardless of race, ethnicity, or gender, notwithstanding the
numerical goals set forth above, whenever qualified minority- or women-
owned businesses are unavailable to perform the services or supply the
goods sought.

4. Any set-aside program established pursuant to this Order is
remedial in nature and in purpose, and therefore shall be in effect with
respect to each affected group only until such time as the discriminatory
conditions that form the basis of the set-aside program are eradicated.

(a)
OFFICE OF THE GOVERNOR

Governor Jim Florio
Executive Order No. 85(1993)

Limited State of Emergency

Issued: March 15, 1993.
Effective: March 15, 1993.
Expiration: Indefinite.

WHEREAS, severe weather conditions of March 13, 1993, including
snow, heavy rains, winds and high tides have created flooding, hazardous
road conditions, and threatened homes and other structures throughout
the State; and

WHEREAS, these weather conditions pose a threat and constitute
a disaster from a natural cause which threatens and presently does
endanger the health, safety or resources of the residents of more than
one municipality and county of this State; and which is in some parts
of the State and may become in other parts of the State too large in
scope to be handled in its entirety by the normal municipal operating
services; and

WHEREAS, the Constitution and Statutes of the State of New Jersey,
particularly the provisions of the Law of 1942, c. 251 (N.J.S.A. App:
9-30 et seq.) and the Laws of 1979, c. 240 (N.J.S.A. 38A:3-6.1) and the
Laws of 1963, c. 109 (N.J.S.A. 38A:2-4) and all amendments and supple-
ments thereto, confer upon the Governor of the State of New Jersey
certain emergency powers;

NOW, THEREFORE, 1, JAMES J. FLORIO, Governor of the State
of New Jersey, in order to protect the health, safety and welfare of the
people of the State of New Jersey do declare and proclaim that a limited
State of Emergency has and presently exists throughout the State since
10:30 A.M. on Saturday, March 13, 1993.
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1. In accordance with the Laws of 1963, c¢. 109 (N.J.S.A. 38A:2-4),
I hereby authorize the Adjutant General of the New Jersey National
Guard to order to active duty such members of the New Jersey National
Guard that, in his judgment, are necessary to provide aid to those
localities where there is a threat or danger to the public health, safety
and welfare. He may authorize the employment of any supporting vehi-
cles, equipment, communications or supplies as may be necessary to
support the members so ordered.

2. In accordance with the Laws of 1942, c. 251 as supplemented and
amended, I hereby empower the Superintendent of the Division of State
Police, who is the State’s Director of Emergency Management, through
the police agencies under his control, to determine the control and
direction of the flow of such vehicular traffic on any State highway,
municipal or county road, including the right to detour, reroute or divert
any or all traffic and to prevent ingress or egress from any area that
he, in his direction, deems necessary for the protection of the health,
safety and welfare of the public.

3. The Superintendent of the Division of State Police is further
authorized and empowered to restrict vehicles from using the State
highways and to remove all abandoned or parked vehicles from State
highways and take all other actions necessary to secure the health,
welfare and safety of the people during this limited State of Emergency.

4. The Superintendent of the Division of State Police is further
authorized and empowered to utilize all facilities owned, rented,
operated and maintained by the State of New Jersey to house and shelter
persons who may be stranded on the highways or evacuated from their
residences during the course of this emergency.

S. The Superintendent of the Division of State Police is hereby
authorized to order the evacuation of all persons, except for those
emergency and governmental personnel whose presence he deems
necessary, from any area where their continued presence would present
a danger to their health, safety or welfare because of the conditions
created by this emergency.

6. In accordance with the Laws of 1942, ¢. 251, I reserve the right
to utilize and employ all available resources of the State government
and of each and every political subdivision of the State, whether of men,
properties or instrumentalities, and to commandeer and utilize any
personal services and any privately owned property necessary to protect
against this emergency.

7. This Order shall take effect immediately and it shall remain in effect
until such time as it is determined by me that an emergency no longer
exists.

(b)

OFFICE OF THE GOVERNOR
Governor Jim Florio
Executive Order No. 86(1993)

Termination of State of Emergency

Issued: March 15, 1993,
Effective: March 15, 1993.

WHEREAS, Executive Order No. 85 declared a State of Emergency
effective March 13, 1993 because of severe weather conditions which
threatened the health, safety and resources of the residents of this State;
and

WHEREAS, the immediate threat posed by the severe weather con-
ditions of March 13, 1993 and since have passed and ceased to endanger
the health, safety or resources of residents; and

WHEREAS, I wish to express my personal appreciation to the people
of New Jersey for the manner in which they cooperated during this
emergency and to the law enforcement, military and emergency response
personnel of the State for their untiring efforts;

NOW, THEREFORE, I, JAMES J. FLORIO, Governor of the State
of New Jersey, by virtue of the authority vested in me by the Constitution
and by the Statutes of this State, do hereby declare that the State of
Emergency is hereby terminated effective at 5 P.M. on March 15, 1993.

This Order shall take effect immediately.

(CITE 25 N.J.R. 1313)
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PROPOSALS

RULE PROPOSALS

AGRICULTURE

(a)
ADMINISTRATION
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 2:1-4

Authorized By: Arthur R. Brown, Jr., Secretary, Department of
Agriculture.
Authority: N.J.S.A. 4:1-11, 42 U.S.C. §12101 et seq. and 28
C.F.R. §35.107.
Proposal Number: PRN 1993-200.
Submit written comments by May 5, 1993 to:
J. Peter Anderson, Executive Assistant
Office of the Secretary of Agriculture
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Agriculture proposes to adopt the
rules as they appear in the Department of Law and Public Safety
proposal, with the exception of N.J.A.C. 2:1-4.1, Definitions, which for
this agency is proposed as follows:

2:1-4.1 Definitions
The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Agriculture.
“Designated decision maker” means the Secretary of Agriculture
or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Agriculture
CN 330
Trenton, New Jersey 08652

BANKING

(b)
ADMINISTRATION
Disabllity Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 3:3-3

Authorized By: Jeff Connor, Commissioner, Department of
Banking.
Authority: N.J.S.A. 17:1-8.1, 42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.
Proposal Number: PRN 1993-168.
Submit written comments by May 5, 1993 to:
Eileen Shea Pazder
ADA Coordinator
Department of Banking
CN 040
Trenton, New Jersey 08625

(CITE 25 N.J.R. 1314)

The agency proposal follows:

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Agriculture proposes to adopt the
rules as they appear in the Department of Law and Public Safety
proposal, with the exception of N.J.A.C. 3:3-3.1, Definitions, which for
this agency is proposed as follows:

SUBCHAPTER 3. DISABILITY DISCRIMINATION
GRIEVANCE PROCEDURE

3:3-3.1 Definitions
The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Banking.
“Designated decision maker” means the Commissioner of Banking
or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
Department of Banking
20 West State Street
CN 040
Trenton, New Jersey 08625

PERSONNEL
(c)

MERIT SYSTEM BOARD
Disabllity Discrimination Grievance Procedure

Proposed New Rules: N.J.A.C. 4A:1-5

Authorized By: Merit System Board, Anthony J. Cimino,
Commissioner, Department of Personnel.
Authority: N.J.S.A. 11A:2-6.d., 42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.
Proposal Number: PRN 1993-209.
Submit written comments by May 5, 1993 to:
Janet Share Zatz
Director of Appellate Practices
and Labor Relations
Department of Personnel
CN 312
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Personnel proposes to adopt the
rules as they appear in the Department of Law and Public Safety
proposal, with the exception of N.J.A.C. 4A:1-5.1, Definitions, which for
this agency is proposed as follows:

NEW JERSEY REGISTER, MONDAY, APRIL 5, 1993



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

4A:1-5.1 Definitions
The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Personnel.
“Designated decision maker” means the Commissioner of Person-
nel or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Personnel
CN 312
Trenton, New Jersey 08652

COMMUNITY AFFAIRS
(a)

OFFICE OF HUMAN SERVICES
Disability Discrimination Grlevance Procedure
Proposed New Ruless: N.J.A.C. 5:5

Authorized By: Stephanie R. Bush, Commissioner, Department
of Community Affairs.
Authority: N.J.S.A. 52:27D-3.1, 42 U.S.C. §12101 et seq., and
28 CF.R. §35.107.
Proposal Number: PRN 1993-203.
Submit written comments by May 5, 1993 to:
Jeff Ryan
ADA Coordinator
Department of Community Affairs
CN 800
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Community Affairs proposes to
adopt the rules as they appear in the Department of Law and Public
Safety proposal, with the exception of Subchapter 1, Definitions, which
for this agency is proposed as follows:

SUBCHAPTER 1.

5:5-1.1 Definitions
The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Community Af-
fairs.
“Designated decision maker” means the Commissioner of Com-
munity Affairs or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Community Affairs
CN 800
Trenton, New Jersey 08625

DEFINITIONS
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(b)
DIVISION OF HOUSING AND DEVELOPMENT

Uniform Fire Code

Fire Prevention Code

Junk Yards, Recycling Centers and Other Exterior
Storage Sites

Proposed Amendments: N.J.A.C. 5:18-3.2, 3.3, 3.13,
3.19 and Appendix 3A

Authorized By: Stephanie R. Bush, Commissioner, Department
of Community Affairs.

Authority: N.J.S.A. 52:27D-198.

Proposal Number: PRN 1993-163.

Submit written comments by May 5, 1993 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625
Fax No. (609) 633-6729

The agency proposal follows:

Summary

The proposed amendments establish definitions for junk yards, recy-
cling centers, and other exterior storage sites and proposes the adoption
of applicable national safety standards. Definitions are included for “junk
yard,” “recyclable material,” “salvage yard,” “vehicle wrecking yard,”
“waste material” and “waste material handling plant.”

The inclusion of three National Fire Protection Association standards
relating to indoor and outdoor storage of flammable and combustible
materials will provide appropriate guidelines for officials and busi-
ness owners to use in determining safe storage areas, pile sizes and
separations.

Social Impact
The proposed amendments will recognize nationally accepted stan-
dards which will assure the safety of employees, firefighters and the
public, without placing any unreasonable burdens upon business owners.

Economic Impact
The effect of these rule changes upon particular businesses and
properties will vary depending upon the size and nature of the operation
in each case. Some storage operations may be able to increase pile sizes
and lengths, while others may have to reduce storage. The use of
nationally recognized standards will assure that all businesses are treated
equitably and on the basis of the hazard that may be presented.

Regulatory Flexibility Analysis
The proposed amendments clarify, through references to national
standards, requirements for the storage of waste materials in outdoor
settings and for storage of specified types of combustible materials, such
as lumber. The amendments will apply to businesses such as junk yards,
salvage yards, recycling centers, and to any facility which holds the
specified types of materials awaiting further processing. The amendments
also will affect lumberyards and woodworking plants. The costs, as
discussed in the economic impact, will vary from site to site, depending
upon market forces, owner preferences, and the nature of the specific
site. Some of the businesses affected may be small businesses, as the
term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. However, the Department has determined that no differentiation
based upon business size should be provided in the amendments, since
fire safety violations directly affect the public safety and must be cor-
rected, regardless of the size of the affected business, as fires and

explosions do not discriminate on these grounds.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

5:18-3.2 Definitions
The following terms shall have the meanings indicated except
where the context clearly requires otherwise. Where a term is not
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defined then the definition of that term found in this code at
N.J.A.C. 5:18-1.5 or within the Uniform Construction Code, N.J.A.C.
5:23-1.4, shall govern:

“Junk yard” means any location where materials no longer
suitable or needed for their original purpose are stored awaiting
reuse, recycling or scrap.

“Recyclable material” means waste materials which are capable
of being reclaimed or reprocessed into raw materials to manufacture
new products.

“Salvage yard” means a location where materials, equipment,
appliances and/or other items are brought to be reconditioned,
repaired, resold or scrapped.

‘“Vehicle wrecking yard” means a location where vehicles no
longer suitable for use on roads are stored, stripped for parts,
crushed or otherwise scrapped. This definition also means and
includes portions of vehicle pounds containing wrecked unclaimed
vehicles.

“Waste material” means materials which are no longer needed
or suitable for the purpose originally intended.

“Waste material handling plant” means any operation which
collects, receives, stores, sorts, bales or otherwise handles used
material of any kind, including, without limitation, paper,
cardboard, cloth, plastic, metals, tires, wood and similar materials,
whether inside or outside of buildings. This definition also means
and includes recycling centers, transfer stations and like facilities.

5:18-3.3 General precautions against fire

(a)-(e) (No change.)

(f) The following apply to materials storage:

1. The storage of combustible or flammable material shall be
confined to approved storage areas.

i. Except as otherwise specified in this Code, warehouse storage
and protection shall be in conformance with the applicable
provisions of NFPA 231, 231C, and 231D listed in Appendix 3A,
incorporated herein by reference.

2.-3. (No change.)

4. The outdoor storage of combustible or flammable materials
shall [not be more than 20 feet in height and shall] be compact and
orderly and shall not be more than 20 feet in height unless specifical-
ly approved by the fire official in accordance with NFPA 46 or
Appendix C of NFPA 231D listed in Appendix 3A, incorporated
herein by reference. Such storage shall be located as not to constitute
a hazard and shall be not less than 15 feet from any other building
on the site or from a lot line.

i. When the fire official shall find materials which because of ease
of ignition, rapidity of burning, high rate of heat release, configura-
tion of the material or method of sterage or such other factors as
to present a serious fire potential, he or she shall require reduced
pile heights and/or increased separation between piles, building and/
or property lines and any other such measures required or recom-
mended by NFPA 46, Appendix C of NFPA 231, and Appendix C
of NFPA 231D listed in Appendix 3A, incorporated herein by
reference, where provisions of this Code do not specifically cover
conditions and operations.

5. (No change.)

5:18-3.13 Lumberyards, exterior storage or processing of forest
products and woodworking plants

(a) (No change.)

(b) Fire safety requirements are as follows:

1. (No change.)

2. Lumber shall be piled with due regard to stability of piles and
in no case higher than 20 feet, unless specifically approved by the
fire official in accordance with NFPA 46 or Appendix C of NFPA
231D listed in Appendix 3A, incorporated herein by reference.

i.-ii. (No change.)

(CITE 25 N.J.R. 1316)
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3.-7. (No change.)
(c) (No change.)

5:18-3.19 Vehicle wrecking yards, junk yards, and waste material
handling plants
(a) (No change.)
(b) Fire safety requirements are as follows:
1.-4. (No change.)
5. Storage at junk yards and waste material handling plants shall
comply with the requirements of N.J.A.C. 5:18-3.3(f).

Appendix 3-A

N.I-:PA National Fire Protection Association

Batterymarch Park

Quincy, Massachusetts 02269
Standard Referenced
reference in Code
number Title Section Number
;15:[85] 9% Forest Products—Recommended Safe Practice

for Storage of......... 3.3(D4, 3.3(D4i, 3.13(b)1, 3.13(b)2

61A85] 89 Manufacturing and Handling Starch..........o... 3.10(2)
231487] 9 General Storage, Indoors—Standard for

3.3(D1i, 3.3(Ndi, 3.4(a)l
231C-[86] 91 Rack Storage—Standard for
3.3(D1, 3.3(D4i, 3.4(a)1, 3.13(b)2
231D-[86] 89 Storage of Rubber Tires—Standard for
33(01i, 3.3(N4, 3.3(D4i, 3.4(a)1

(a)
DIVISION OF HOUSING AND DEVELOPMENT

Uniform Fire Code
Fire Safety Code
Fire Suppression Systems in Use Group I-2 Buildings

Proposed Amendments: N.J.A.C. 5:18-4.3 and 4.7

Authorized By: Stephanie R. Bush, Commissioner, Department
of Community Affairs.
Authority: N.J.S.A. 52:27D-198.
Proposal Number: PRN 1993-184.
Submit written comments by May 5, 1993 to:
Michael L. Ticktin, Esq.
Chief, Legislative Analysis
Department of Community Affairs
CN 802
Trenton, New Jersey 08625
FAX Number (609) 633-6729

The agency proposal follows:

Summary

The Code currently requires suppression systems in all Use Group
I-2 buildings (hospitals and nursing homes), with limited exceptions
based on the type of construction of the building. The purpose of these
proposed amendments is to eliminate this type of construction exception
so that all I-2 uses, except one story day nurseries, will have suppression
systems.

Historical fire experience has indicated that an automatic fire sup-
pression system is the most reliable approach to providing the early
detection, fire containment and fire suppression necessary for the oc-
cupancies where occupants must be “defended in place.” Additionally,
these amendments mirror the 1991 BOCA National Building Code,
which has also removed these types of construction exclusions. The
requirement will be phased in over a number of years, on a schedule
to be agreed upon by the institution and the local enforcing agency. It
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is anticipated that approved schedules will run anywhere from two to
10 years, based upon anticipated renovation and new construction.

The amendments also make clear that the type of suppression system
that is to be installed in Use Group I-2 buildings, unless a variance is
granted by the fire official pursnant to N.J.A.C. 5:18-2.3, is a sprinkler
system, which is the type that would be most likely to be used in any
event.

Social Impact
The proposed amendments will eliminate the existing exception, based
on type of construction, for hospitals and nursing homes. This will assure
that the patients and/or residents of these facilities who cannot protect
themselves are protected by fire sprinkler systems.

Economic Impact

The cost of retrofitting sprinkler systems in hospitals or nursing homes
is estimated to be between $3.00 and $4.00 per square foot of facility.
These costs will be spread out over the course of many years, depending
on the mutually agreed upon timetable for compliance. Additionally, fire
insurance premiums for fully suppressed buildings can be up to one-
tenth that of non-suppressed rates. This reduction will result in these
systems paying back their installation costs in six to eight years from
final completion.

Regulatory Flexibility Analysis

The proposed amendments will eliminate the exception from fire
suppression requirements currently provided in the rules for buildings
in Use Group I-2 of Type 1 or Type 2A construction, of any height,
or of Type 2-B construction not over one story in height. Such facilities
will be able to comply with the new requirements over a period of time,
to be approved by the Department, once the facility files a timetable
to the local enforcing agency by the June 16, 1994 deadline.

The amendments apply to approximately 20 percent of the 355 nursing
homes in New Jersey, about half of which, according to the New Jersey
State Department of Health, may be considered small businesses, as the
term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. The overall cost of compliance, as noted in the Economic Impact
statement, is expected to be between $3.00 and $4.00 per square foot
of facility space. Specific items of costs may vary from facility to facility,
and may include fees to professionals, such as engineers or architects,
although such expenditures are not required by the amendments.

The amendments are being proposed in order to better protect the
safety and welfare of patients and residents of Use Group I-2 facilities.
Provision has been made for compliance over a period of time for all
facilities, regardless of size. Since the amendments involve the health
and safety of the residents of the facilities, no differentiation based upon
business size is warranted or provided.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

5:18-4.3 Relation to Uniform Construction Code and other Codes

(a) A building in full compliance with the subcodes adopted
pursuant to the Uniform Construction Code Act and regulations in
force at the time of its construction and possessing a valid certificate
of occupancy shall not be required to conform to more restrictive
requirements established by this subchapter.

1. (No change.)

2. Use Group I-2 buildings shall be subject to the requirements
of N.J.A.C. 5:18-4.7(c), regardless of their state of compliance with
the provisions of the Uniform Construction Code in effect at the
time of comstruction.

(b)-(e) (No change.)

5:18-4.7 Fire suppression systems

(a)-(b) (No change.)

(c) All buildings of Use Group I-2 or portions thereof when
separated in accordance with (k) below shall be equipped throughout
with an automatic fire [suppression] sprinkler system installed in
accordance with the [New Jersey] Uniform Construction Code.

1. The following are exceptions to (c) above:

[i. Buildings of Type 1 or Type 2A construction of any height or
of Type 2B construction not over one story in height as defined in
the Uniform Construction Code.]

[ii.]i. (No change in text.)
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2. For I-2 buildings with a valid certificate of occupancy issued
under the Uniform Construction Code, or those previously exempted
by this Code, the owner shall submit an approved timetable for
compliance with the requirements of (c) above to the local enforcing
agency by June 16, 1994,

(d)-(k) (No change.)

MILITARY AND VETERANS’ AFFAIRS

(a)
PERSONNEL
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 5A:7-1

Authorized By: Vito Morgano, Adjutant General, Department
of Military and Veterans’ Affairs.
Authority: N.J.S.A. 38A:3-6, 42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.
Proposal Number: PRN 1993-206.
Submit written comments by May 5, 1993 to:
Colonel Arthur DeGroat
ADA Coordinator
Assistant Commissioner for Support Services
Department of Military and Veterans’ Affairs
CN 340
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Military and Veterans' Affairs
proposes to adopt the rules as they appear in the Department of Law
and Public Safety proposal, with the exception of N.JA.C. 5A:7-1.1,
Definitions, which for this agency is proposed as follows:

SUBCHAPTER 1. DEFINITIONS

5A:7-1.1 Definitions
The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Military and
Veterans’ Affairs.
“Designated decision maker” means the Adjutant General or his
or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Military and
Veterans’ Affairs
CN 340
Trenton, New Jersey 08625

(CITE 25 NJ.R. 1317)
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EDUCATION

EDUCATION
(a)

STATE BOARD OF EDUCATION
Special Education

Proposed Amendments: N.J.A.C. 6:28-1.1, 1.3, 2.3,
2.6,2.7,3.2,3.7,4.1 through 4.4, 7.5, 8.4, 9.2, 10.1,
10.2,11.4and 11.9

Proposed Repeal and New Rule: N.J.A.C. 6:28-11.2

Authorized By: State Board of Education, Mary Lee Fitzgerald,
Secretary, State Board of Education and Commissioner,
Department of Education.

Authority: N.J.S.A. 18A:4-15, 18A:7A-1 et seq., 18A:7B-1 et seq.,
18A:7C-1 et seq., 18A:40-4, 18A:46-1 et seq., 18A:46A-1 et
seq., 18A:48-8, 39:1-1, U.S.P.L. 93-112, Sec. 504, 101-476,
102-119 and 99-457.

Proposal Number: PRN 1993-187.

Submit written comments by May 5, 1993 to:
Elease E. Greene-Smith, Rules Analyst
N.J. Department of Education
225 West State Street, CN 500
Trenton, New Jesey 08625-0500

The agency proposal follows:

Summary

Amendments to N.J.A.C. 6:28 are required due to State statutory and
regulatory changes since the readoption, with amendments, of Chapter
28 in June 1992. A series of amendments is also proposed in order to
comply with Federal mandates required by the State Plan for Special
Education, the New Jersey Corrective Action Plan based on monitoring
by the U.S. Department of Education and new policy changes which
will enable the department to fully comply with Federal law.

A review of each proposed amendment follows. These amendments
are clustered by areas.

Early Intervention Programs

In 1982, the Department of Education (DOE) was authorized as the
lead agency by State legislation, P.L. 1981, c.415, to provide programs
for children with disabilities below the age of three. Since 1982 the DOE
has held the administrative responsibility for the 43 Early Intervention
Programs (EIPs) in conjunction with the Departments of Health and
Human Services.

In 1986, the Federal government enacted P.L. 99-457, Part H of the
Individuals with Disabilities Education Act (I.D.E.A.). This Federal
legislation provided for a five year phase-in period to provide early
intervention programs as an entitlement in all states. Part H contains
a series of requirements which New Jersey is mandated to meet within
this phase-in period. Many of these Federal requirements are already
in place within the Department of Health. These components include
county-based case management units, pediatric rehabilitation centers
which provide therapies, high risk follow-up programs, and genetic test-
ing and counseling services. In addition, access to third party medical
payments is already integrated into the health system. Therefore, the
Departments of Education, Health and Human Services jointly support
the transference of the lead agency responsibility from the Department
of Education to the Department of Health.

On June 5, 1992 the Statewide Interagency Coordinating Council for
infant programs held a public hearing to receive testimony regarding the
transfer of the lead agency responsibility. There was widespread support
from the public’s 33 private agencies and individuals who presented
testimony. Following the hearing, draft legislation was prepared to amend
P.L. 1981, c.415. New legislation was approved on November 25, 1992.

Amendments are proposed as follows to implement the recently
enacted P.L. 1992, ¢.155:

NJ.AC. 6:28-2.6(a) and 2.7(a) have been amended because the
Department of Education will no longer be the lead agency contracting
with EIPs. Due to the enactment of P.L. 1992, c.155, the Department
of Health will assume that responsibility and will provide due process
rights for children below the age of three.

N.J.A.C. 6:28-3.2(a) and 11.4 have been amended to clarify that the
Department of Health will be the lead State agency responsible for
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identifying children below age three who may require special education
programs and services.
N.J.A.C. 6:28-9.2(a)1 has been deleted because complaint investigation
procedures will become the responsibility of the Department of Health,
N.J.A.C. 6:28-10.1 has been amended and the title to N.J.AC.
6:28-10.2 has been changed because the Department of Education no
longer has lead agency responsibility for the administration of EIPs,

Preschool Handicapped

An expanded program option for pupils classified preschool han-
dicapped has been created to allow districts more flexibility in serving
pupils with disabilities, age three through five. Currently these pupils
can only be served in special education self-contained classes, in public
or approved private programs or resource centers in public schools or
in early intervention programs. The proposed amendments allow districts
to provide preschool handicapped alternative programs in a variety of
settings, such as Head Start programs, licensed nursery schools or the
pupil’s homes. This will enable districts to provide special education in
a more natural setting in the least restrictive environment.

The following amendments are proposed to establish the alternative
preschool handicapped programs and to set forth criteria for their
operation effective July 1, 1994;

N.J.A.C. 6:28-4.1(¢)2 has been amended to establish a minimum of
two hours per week for special education instruction in the preschool
handicapped alternative program.

N.J.A.C. 6:28-4.4(a)1 has been amended to clarify that children who
are served in preschool handicapped alternative programs will not be
enrolled on a special class register.

N.J.A.C. 6:28-4.4(a)6 and 7 have been amended to establish group
sizes for preschool handicapped alternative programs.

N.J.A.C. 6:28-4.4(a)8 has been amended to establish criteria for the
operation of those programs.

Eligible for Day Training

In 1987, the New Jersey Department of Education was monitored by
the U.S. Office of Education, Office of Special Education Programs and
cited for noncompliance with Federal special education regulations re-
garding the provision of programs for pupils classified eligible for day
training. New Jersey statutory and regulatory provisions allowed these
pupils only to be placed in day training centers once classified eligible
for day training. Legislation has been enacted recently in New Jersey
to allow these pupils to be placed in a variety of educational programs
in order to comply with the least restrictive environment provisions of
Federal and State regulations. The following amendments are proposed
to implement the recently enacted P.L. 1992, c.129:

NJ.A.C. 6:28-1.3, “Related services,” has been amended to include
the provision of school nursing services. These services are not new
related services, but are now included as part of the definition due to
public comment received regarding programs for pupils classified as
eligible for day training. This change will make it clear that it is available
for all classified pupils, as appropriate, to their needs.

N.J.A.C. 6:28-2.3(h)1vi has been deleted because it will no longer be
necessary to have a curriculum consultant from the Department of
Human Services attend all individualized education program (IEP) meet-
ings for pupils classified as eligible for day training.

N.J.A.C. 6:28-2.7(d) has been deleted because it will no longer be
necessary to name the Department of Human Services as a respondent
in due process hearings for pupils classified eligible for day training.
Under the proposed amendment, district boards of education will be
responsible for developing and implementing IEPs for these pupils and
will be named, when appropriate, instead of the Department of Human
Services.

N.J.AC. 6:28-4.4(a)4 has been amended to clarify that the four year
age requirement as eligible for day training special class programs is the
same as that for all pupils with educational disabilities.

N.J.A.C. 6:28-4.4(a)7 has been amended to clarify that the maximum
class size for pupils classified as eligible for day training may not be
increased.

N.J.A.C. 6:28-8.4(¢) has been amended to clarify the program require-
ments for day training centers when they are operated by the Department
of Human Services.

N.J.A.C. 6:28-8.4(f) through (h) and 11.9(b) have been deleted because
it is no longer necessary to separately identify district responsibilities for
pupils classified as eligible for day training. These responsibilities are
the same for all classified pupils.
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N.J.A.C. 6:28-8.4(j) and a portion of (f) have been deleted to specify
the responsible agency when home instruction is needed for a pupil in
a residential State facility or day training center.

Federal Mandates

Two amendments are proposed to comply with the LD.E.A. These
changes are required as part of the U.S. Office of Education’s approval
of New Jersey’s State Plan.

N.J.A.C. 6:28-1.3, “Related services,” has been amended to comply
with Section 602(a)(17) of the L.D.E.A. which requires that a state’s
definition of related services include “rehabilitation counseling services”
and “social work services.” “Rehabilitation counseling services” accord-
ing to the definition in I.D.E.A. means services provided by qualified
personnel in individual or group sessions that focus specifically on career
development, employment preparation, achieving independence, and in-
tegration in the workplace and community of pupils with an educational
disability. The term also includes services currently provided by vocation-
al rehabilitation programs in the State. “Social work services” according
to I.D.E.A. include preparing a social or developmental history on a child
with a disability, group and individual counseling with the child and
family, working with these problems in a child’s living situation (home,
school, and community) that affects the child’s adjustment in school, and
mobilizing school and community resources to enable the child to learn
as effectively as possible in his or her educational program.

N.J.A.C. 6:28-4.2(a)10 has been amended to include “instruction in
other appropriate settings” as a program option. This is to comply with
Section 602(a)(16) of I.D.E.A. which requires that a state’s definition
of special education include this in the list of settings for specially
designed instruction.

Changes to State Regulations

Amendments are proposed due to changes in state regulatory require-
ments in N.J.A.C. 6:28 and 6:26. These amendments are proposed to
conform with the following changes:

N.J.A.C. 6:28-4.2(a)liv and 4.3(b), (c) and portion of (d) have been
deleted as the provision of resource rooms in N.J.A.C. 6:28 will be
discontinued as of June 30, 1993.

N.J.A.C. 6:28-4.4(c) has been amended to clarify the recently adopted
amendments to N.J.A.C. 6:28 regarding resource center programs. This
amendment clarifies the designation of schools with secondary resource
center programs. This is the same standard as for special class programs.

N.J.A.C. 6:28-11.2 has been deleted so that the pilot districts operating
under the Plan to Revise Special Education will conform to the require-
ments of Pupil Assistance Committees, N.J.A.C. 6:26, as adopted by the
State Board of Education in July 1992.

Implementation of Federal Law

Three different amendments are proposed to fully implement and
make New Jersey’s special education rules consistent with Federal laws.
These amendments are necessary to expand the provision of special
education programs and services on a nondiscriminatory basis.

N.J.A.C. 6:28-1.3, “Pupil,” has been amended to clarify that the defini-
tion of a “pupil” include all persons age three through 21 who are
entitled to receive an educational program or services. All pupils are
entitled to an education even if they are not enrolled in a public school,
such as those receiving home schooling.

N.J.A.C. 6:28-4.1(e)3 and 7.5(c) have been amended to clarify that
a 12-month program for a pupil with educational disabilities must con-
form to the provision of that pupil’s IEP, which may include both
academic and non-academic activities.

NJ.A.C. 6:28-4.2(b) has been deleted to clarify that preschool pupils
with educational disabilities may receive special education and related
services in all of the program options listed in N.J.A.C. 6:28-4.2(a).

Technical Corrections

Three amendments are proposed to correct technical errors. These
amendments will clarify each rule and are in response to questions raised
by the public.

N.J.A.C. 6:28-1.1(d) and (e) have been amended to delete the word
“State” from the rule because facilities are approved by the local
municipality rather than State agencies.

N.J.A.C. 6:28-3.7(a)3 has been amended to delete a cross-reference
to NJA.C. 6:28-3.4(g) which requires evaluations by additional
specialists when a reevaluation for a pupil is conducted. This requirement
was not intended. It is a technical error and was inadvertently caused
by a series of cross-references.
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N.JLA.C. 6:28-2.3(f) has been amended to clarify the requirements for
written notice. The U.S. Office of Education recently replied to New
Jersey’s Federal Corrective Action Plan by stating that the Department’s
procedural safeguards statement must be made available to the parent
every time written notice is given. The proposed rule is amended to
match the Federal interpretation.

Social Impact

These proposed amendments will have a positive social impact on
pupils with educational disabilities, parents and district boards of educa-
tion.

In particular, proposed amendments regarding programs for preschool
handicapped alternative programs, eligible for day training pupils and
infants with disabilities are designed to expand the range of program
options. Thereby, the quality of special education services will be im-
proved. In each case, those pupils will be given the opportunity to be
educated more appropriately in a less restrictive environment. Pupils
classified as preschool handicapped will not be forced into self-contained
special education classes because they need particular services which
could be offered in less restrictive placements. Instead, services can be
offered in a variety of more natural settings, such as nursery schools
and day care centers.

Both parents and district boards of education benefit by having a wider
range of options available to meet the needs of pupils with educational
disabilities.

Economic Impact

Transferring the administrative responsibility for early intervention
programs from the Department of Education to the Department of
Health will necessitate the transfer of State and Federal Part H dollars
to the Department of Health. This will have no economic impact on
district boards of education because the State funds early intervention
programs and districts are not responsible to serve children below age
three.

There should not be a significant fiscal impact on local districts to
fund preschool handicapped alternative programs, even though it is
anticipated that there may be an increase of as much as ten percent
in the number of preschool children with disabilities who may be served.
This is because local districts will receive the same amount of State
categorical aid for children placed in these programs as they receive for
preschool handicapped special class programs. Also, if the numbers
served increase, additional Federal aid will be generated in proportion
to that increase. The ability to serve preschool handicapped pupils in
alternative programs should relieve the stress of finding separate
classroom facilities for those children. This would have a positive
economic effect.

Providing a full array of program options to pupils classified as eligible
for day training and allowing districts and agencies, other than the
Department of Human Services to operate day training centers will have
no significant economic impact that would increase State or local expen-
ditures.

Regulatory Flexibility Statement

The rules proposed for readoption, with amendments, will have no
reporting, recording or compliance requirements for small businesses
except for the 44 carly intervention programs presently operated under
contract with the DOE. The proposed amendments remove the report-
ing, recording and compliance requirements to the DOE which these
agencies maintained as part of their contract approval process. Since the
DOE will no longer be the lead agency responsible for the administration
of these programs, it would not be appropriate to require that these
programs apply for funding or report to the DOE.

It is anticipated that the Department of Health will establish new
contract reporting, recording and compliance requirements once
the DOE’s responsibility is terminated and the Department of Health
becomes the lead agency.

The Departments of Education, Health and Human Services will
continue to work collaboratively so that a smooth transition will occur.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

6:28-1.1 General requirements

(a)-(c) (No change.)

(d) Each district board of education is responsible for providing
a system of free, appropriate special education and/or related
services to its elementary and secondary school pupils which shall:
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1.-2. (No change.)

3. Be located in [State] approved facilities that are accessible to
the disabled; and

4. (No change.)

(e) Each district board of education is responsible for providing
a system of free, appropriate special education and related services
to its preschool handicapped pupils which shall:

1.-2. (No change.)

3. Be located in [State] approved facilities that are accessible to
the disabled or in early intervention programs approved according
to NJ.A.C. 6:28-10.1; and

4. (No change.)

(f)-(n) (No change.)

6:28-1.3 Definitions

Words and terms, unless otherwise stated in these definitions,
when used in this chapter, shall be defined in the same manner as
those words and terms used in the Individuals with Disabilities
Education Act.

“Pupil” means a person age three through 21 who is [or was
enrolled in a public school] entitled to receive educational programs
and services in accordance with Federal or State law or reg-
ulation.

“Related services” for pupils with educational disabilities means
counseling for pupils, counseling and/or training for parents relative
to the education of a pupil, speech-language services, recreation,
occupational therapy, physical therapy, rehabilitation counseling,
school nursing services, social work services, transportation, as well
as any other appropriate developmental corrective and supportive
services required for a pupil to benefit from education as required
by the pupil’s individualized education program.

6:28-2.3 Parental notice, consent, participation and meetings

(a)-(e) (No change.)

(f) [Each notice] Notice shall be written in language understand-
able to the general public and shall include:

1.-2. (No change.)

3. A copy of the procedural safeguards statement published by
the New Jersey Department of Education which contains a full
explanation of the procedural safeguards available to parents and/
or adult pupils. A parent or adult pupil may refuse additional copies
of the statement. District boards of education shall maintain
documentation that the statement was made available each time
written notice was provided to a parent and/or adult pupil.

(g) (No change.)

(h) Meetings shall be conducted to determine eligibility and to
develop, review and revise the basic plan of a pupil’s individualized
education program.

1. Each meeting shall include the following participants:

i-iii. (No change.)

iv. At least one member of the child study team; and

v. Referring certified school personnel, the school principal or
designee and other appropriate individuals if they choose to
participate[; and].

[vi. A curriculum consultant from the Department of Human
Services, for those pupils classified as eligible for day training.]

2.-6. (No change.)

(i)-(k) (No change.)

6:28-2.6 Mediation

(a) For pupils age three through 21, when disputes arise under
this chapter, mediation shall be available through the district board
of education, the Department of Education through its county office
and/or the Department of Education through the Division of Special
Education. [For children below the age of three, mediation shall be
available through the Department of Education through the Division
of Special Education.] Mediation shall be provided in accordance
with the following:

1.-4. (No change.)

(b) (No change.)
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6:28-2.7 Due process hearings

(a) A due process hearing may be requested in regard to the
referral, classification, evaluation or educational placement of a pupil
age three through 21 and/or the provision of a free, appropriate
public education to that pupil. [A due process hearing may also be
requested for all disputes regarding the provision of programs and
services for children below the age of three.] For pupils above the
age of 21, any disputes regarding the provision of programs and
services to these pupils shall be handled as a contested case before
the Commissioner of Education pursuant to N.J.A.C. 6:24.

(b)-(c) (No change.)

[(d) For pupils classified as eligible for day training, if a dispute
arises regarding the failure to provide the program or a service
mandated by the individualized education program, the Division of
Developmental Disabilities or the Office of Education, Department
of Human Services shall be named as respondent by the parents.
If a dispute arises as to any other issue, the district board of
education would be the named party.]

Recodify existing (e) through (j) as (d) through (i). (No change
in text.)

6:28-3.2 Identification

(a) Each district board of education shall adopt written
procedures for identifying those pupils ages three through 21 who
reside within the local school district who may be educationally
disabled and who are not receiving special education and/or related
services as required by this chapter. Children below age three who
may be disabled shall be identified, located and evaluated through
programs operated by or through contracts [with] under the
responsibility of the Department of [Education] Health according
to P.L. 1992, c.155.

(b)-(e) (No change.)

6:28-3.7 Reevaluation

(a) A reevaluation and, if the pupil will remain classified, an
individualized education program shall be completed within three
years of the date of the previous classification. Reevaluation shall
be conducted sooner if conditions warrant or if the pupil’s parent(s)
or teacher request the reevaluation.

1.-2. (No change.)

3. Reevaluation shall be conducted according to N.JA.C.
6:28-3.4(c)[.g,] and (h). Individual child study team assessment shall
be conducted according to N.J.A.C. 6:28-3.4(d)1 through 6.

4.-5. (No change.)

6:28-4.1 General requirements

(a)-(d) (No change.)

(e) The length of the school day and the [academic] school year
of programs for pupils with educational disabilities shall be at least
as long as that established for all pupils.

1. [Programs] Special class programs for the preschool han-
dicapped shall be in operation five days per week, one day of which
may be used for parent training and at least four days of which shall
provide a minimum total of 10 hours of pupil instruction.

2. Each pupil in a preschool handicapped alternative program
according to N.J.A.C, 6:28-4,4(a)6xv shall receive a minimum of two
hours of special education instruction per week.

[2.]3. An extended [academic] school year program shall be [com-
parable to the special education program offered during the regular
academic year] provided in accordance with the pupil’s in-
dividualized education program.

4. Educational programs for pupils classified as eligible for day
training shall operate extended school year programs.

(f)-(k) (No change.)

6:28-4.2 Program options

(a) Educational program options include the following:

1. Instruction in a regular class with all necessary and appropriate
supports including, but not limited to, the following:

i.-iii. (No change.)

[iv. Resource room (expires June 30, 1993);]

Recodify existing v through ix as iv through vii. (No change in
text.)
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2.-7. (No change.)

8. Individual instruction at home or in other appropriate facilities,
with the prior written approval of the Department of Education
through its county office, only when it is not appropriate to provide
a special education program for a pupil with an educational disability
according to NJ.A.C. 6:28-4.5; [and]

9. An accredited nonpublic school which is not specifically ap-
proved for the education of pupils with educational disabilities ac-
cording to NJ.A.C. 6:28-6.5[.]; and

10. Instruction in other appropriate settings according to N.J.A.C.
6:28-1.1(d) and (e).

[(b) A district board of education shall provide a program for a
preschool handicapped pupil in one of the following settings:

1. An approved public or private program;

2. An accredited nonpublic school; or

3. An early intervention program (which is under contract with
the Department) in which the child has been enrolled for the balance
of the school year in which the child turns age three.]

6:28-4.3 Program criteria: supplementary instruction, speech-
language services[,] [resource rooms] and resource center
programs

(a) (No change.)

[(b) District boards of education may operate on a district wide
basis either but not both, resource rooms and resource center pro-
grams until June 30, 1993. From that date forward, all district boards
of education shall be required to comply with (d) below.

(c¢) Resource room programs shall be instructional centers offer-
ing individual and small group instruction in place of regular
classroom instruction, based on curriculum adopted by the board
of education. Resource rooms shall meet the following criteria:

1. A pupil with an educational disability in a resource room shall
be enrolled on a regular public school class register with his or her
chronological peers. Instructional responsibility for such a pupil shall
be shared between the resource room teacher and the regular class
teacher(s) as described in the individualized education program.

2. Depending on the type of resource room program, the resource
room teacher shall hold certification as teacher of the handicapped,
or teacher of blind or partially sighted, or teacher of deaf and/or
hard of hearing.

3. Types of resource room programs shall be designated as
follows:

i. Single handicap program for pupils with the same classification;

ii. Mixed handicap program for pupils with different classi-
fications; and

iii. Open program for nondisabled and educationally disabled
pupils.

4. The number of pupils in a resource room at any given time
shall not exceed five. The total number of resource room pupils
assigned to a resource room teacher shall be no more than 20.

i. When a resource room teacher is assigned other instructional
responsibilities, the maximum number of resource room pupils that
can be assigned to that teacher shall be less than 20. The maximum
number of pupils shall be determined by dividing the number of
periods of resource room instruction to which that teacher is assigned
by the number of periods of that teacher’s total instructional time
and multiplying the result by 20. Where the school divides its
instructional day by hours rather than periods, the calculation shall
be performed by substituting hours for periods.

5. The maximum amount of time per day a pupil may participate
in a resource room program at the elementary level is two hours;
at the secondary level, two instructional periods.

6. This subsection shall expire on June 30, 1993.

(d) A district board of education may commence the operation
of a resource center program at any time during the 1992-93 school
year provided the district discontinues resource rooms.]

(b) Resource center programs shall offer individual and small
group instruction and shall meet the following criteria:

1.-13. (No change.)
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6:28-4.4 Program criteria: special class programs, secondary,
vocational and vocational rehabilitation

(a) Special class programs shall meet the following criteria:

1. A pupil with an educational disability in a special class program
shall be enrolled on a special class register with the exception of
pupils receiving preschool handicapped alternative programs ac-
cording to N.J.A.C. 6:28-4.4(a)6xv;

2.-3. (No change.)

4. The age span in special class programs shall not exceed four
years [except for eligible for day training pupils according to N.J.A.C.
6:28-8.4(e)3];

5. (No change.)

6. A special class program shall serve pupils who have the same
classification. Class size shall not exceed the following:

i.xiv. (No change.)

xv. Preschool handicapped alternative programs—according to
(a)8i through iv below (effective July 1, 1994);

Recodify existing xv and xvi as xvi and xvii (No change in text.)

7. With the exception of classes for autistic pupils, eligible for day
training pupils and preschool handicapped alternative programs,
the above maximum class sizes may be increased no more than one-
third with the addition of a classroom aide or a second classroom
aide where one is already required by obtaining prior written ap-
proval from the Department of Education through its county office.
No exceptions according to N.J.A.C. 6:28-4.6 shall be granted regard-
ing class size for pupils classified as eligible for day training.

8. District boards of education which operate preschool han-
dicapped alternative programs shall meet the following criteria:

i. For instructional purposes, group size shall not exceed five
pupils;

ii. Programs shall be operated by a district board of education
or through contracts with other district boards of education, educa-
tional services commissions or jointure commissions;

ili. Programs shall be provided in a home, licensed day care
center, registered family day care home, Head Start Program,
nonsectarian nonpublic school, licensed nursery school, early in-
tervention program, under contract with the Department of Health
in which a child has been enrolled for the balance of the school
year in which the child turns age three, or in other appropriate
instructional settings;

iv. The total number of pupils assigned to a teacher of the
handicapped in the preschool handicapped alternative program
shall not exceed 20; and

v. When the district board of education operates a preschool
handicapped alternative program, the maximum number of pupils
served shall be proportional to the time the certified teacher is
employed to serve as the preschool handicapped alternative program
teacher.

(b) (No change.)

(c) Secondary resource center programs shall be in schools in
which any combination of grades six through 12 are contained and
where the organizational structure is departmentalized for general
education pupils.

Recodify existing (c) and (d) as (d) and (e} (No change in text.)

6:28-7.5 Provision of programs

(a)-(b) (No change.)

(c) With prior written approval of the Department of Education,
a school described in N.J.A.C. 6:28-7.1(a) may operate an extended
[academic] scheol year program.

(d) (No change.)

6:28-8.4 Provision of programs

(a)-(d) (No change.)

(e) Day training programs operated by the Department of Human
Services shall be provided in the following manner:

1. (No change.)

2. A day training program is responsible for implementing the
individualized education program which shall be developed by the
district board of education [with input from a curriculum consultant
from the day training center];
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[3. In classes for pupils classified as eligible for day training, the
age range may exceed four years only if the rationale for placement
is noted in the pupil’s individualized education program;]

[4.]3. An educational program for pupils classified as eligible for
day training in a State residential facility shall be commensurate with
those in a day training center; and

4. For pupils placed in State facilities, representative(s) of the
program and the district board of education shall participate in any
meeting(s) according to NJ.A.C. 6:28-2.3(h).

[5. No exception shall be granted regarding class size in classes
for pupils classified as eligible for day training.

(f) For those pupils placed in day training centers, the district
board of education shall:

1. Develop the basic plan section of the individualized education
program with participation of the curriculum consultant from the
proposed day training facility;

2. Conduct the annual review of the individualized education
program according to N.J.A.C. 6:28-3.6(j) and include the participa-
tion of the teaching staff member from the day training facility who
is familiar with the pupil; and

3. Conduct the reevaluation according to N.J.A.C. 6:28-3.7 and
provisions of this subchapter.

(g) For those pupils placed in day training centers, the Depart-
ment of Human Services shall:

1. Provide an opportunity for the teacher having knowledge of
the pupil to contribute to the development of the instructional guide
section of the individualized education program according to
N.J.A.C. 6:28-3.6(g), (h) and (i); and

2. Provide the educational program and all related services as
specified in the individualized education program.

(h) An educational plan shall be developed by the approved
facility for each school age pupil leaving a Department of Correc-
tions or Department of Human Services education program which
shall include:

1. Information necessary to formulate an appropriate educational
program when the pupil returns to a local district or attends any
other educational program beyond the facility placement.

2. An individualized education program for pupils with educa-
tional disabilities; or for nondisabled pupils, a description of the
pupil’s general education program; and

3. Specifics for the implementation of the plan including:

i. Contact personnel;

ii. Program recommendations;

iii. Timelines for implementation; and

iv. Personnel responsible for implementation.]

[(1)](f) When a pupil in a residential State facility or day training
center is in need of home instruction according to N.J.A.C.
6:28-4.5[(b)], the State facility or day training center shall implement
the program. [Pupils may receive home instruction beyond 60 calen-
dar days only with written approval of the Department of Education
through its county office.

(j) When a pupil in a day training center is in need of home
instruction according to N.J.A.C. 6:28-4.5(b), the center shall imple-
ment the program. When home instruction extends beyond 60 calen-
dar days, the Department of Human Services, Office of Education
shall notify the responsible district board of education. The district
shall review the pupil’s current educational classification. Pupils may
receive home instruction beyond 60 calendar days only with written
approval of the Department of Education through its county office.]

6:28-9.2 Complaint investigation

(a) The Director of the Division of Special Education or his or
her designee(s) shall be responsible for reviewing, investigating and
taking action on any signed written complaint of substance regarding
the provision of special education and/or related services covered
under this chapter.

[1. The Division of Special Education shall complete an investiga-
tion within 60 calendar days after a written complaint is received
for children below the age of three.]

[2.]1. The Division of Special Education in conjunction with the
county office of education, shall complete an investigation within 60
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calendar days after a written complaint is received for pupils age
three and above.
(b)-(d) (No change.)

6:28-10.1 [General requirements for early] Early intervention
programs serving children between birth and age three

[(a) This subchapter applies to all agenices that receive public
funds through contracts from the Department of Education for the
provision of early intervention programs to children with disabilities
between birth and age three and their families. Early intervention
programs are designed to address or enhance the child’s develop-
ment through an individualized family service plan according to P.L.
99-457.]

[(b)] Early intervention programs shall be administered by the
Department of [Education] Health as the lead agency in [collabora-
tion] conjunction with the Departments of [Health and] Human
Services and Education in accordance with P.L. 1992, c.155.

[(c) Early intervention programs that receive public funds through
contracts shall be funded to the extent provided by appropriations
to the Department of Education for these purposes.

(d) The Department of Education, in consultation with the De-
partments of Health and Human Services shall monitor and review
the programs annually.

(e) The Department of Education shall conduct complaint in-
vestigations according to N.J.A.C. 6:28-9.2.

(f) An application for funding of an early intervention program
shall be submitted annually to the Department of Education.

(g) Eligibility for funding and level of funding shall be determined
annually by the Department of Education in consultation with the
Departments of Health and Human Services and the Developmental
Disabilities Council.

(h) To be eligible for funding, agencies shall comply with the
program and fiscal criteria in the application for early intervention
funds and with the contract requirements.

(i) An appeal of the approval or funding decision of the Depart-
ment of Education may be made to the Commissioner of Education
according to N.J.A.C. 6:24.

() Personnel employed in early intervention programs shall be
appropriately certified or licensed.

(k) Facilities for early intervention programs shall comply with all
local health and safety codes. Each facility site shall be inspected
and approved according to county and local building, fire and health
requirements.

(1) Funded early intervention programs shall comply with all pupil
record requirements according to NJ.A.C. 6:3-2,

(m) Mediation and/or a due process hearing may be requested
in regard to the provision of programs and services for children
below the age of three according to N.J.A.C. 6:28-2.6 and 2.7.]

6:28-10.2 General requirements when district boards of education
contract with early intervention programs under contract
with the [department] Department of [education] Health
for pupils age three
(a)-(b) (No change.)

6:28-11.2 [School resource committees]| Pupil assistance
committees

[(a) All pilot district boards of education shall establish at least
one school resource committee in each of its regular schools. The
school resource committee is a standing committee whose purpose
is to assist teachers with strategies for educating nondisabled pupils
with learning and/or behavior problems in regular education. Pilot
district boards of education shall develop procedures for requesting
the services of the school resource committee, implementing commit-
tee recommendations and communicating with parents.

1. The core membership of the school resource committee shall
be the building principal or designee with the authority of the
principal to implement recommendations, one child study team
member and at least one of the following:

i. A classroom teacher;

ii. A guidance counselor;

iii. A school nurse;

iv. A reading specialist;
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v. A compensatory education teacher; or

vi. Other certified regular education school personnel.

2. The principal or designee shail serve as chairperson of the
school resource committee.

3. Core membership of the school resource committee shall be
determined by procedures developed by the chief school adminis-
trator of the district. The committee shall include the staff member
who requested assistance. No special education staff member, other
than the designated child study team member, may serve as a core
member of the committee. The committee may be increased to
include other school staff when considering the needs of a particular
pupil. The committee may call upon other school staff to carry out
assistance plans for specific pupils.

(b) The school resource committee shall request health informa-
tion from the school nurse for all pupils being discussed. The school
nurse shall review the pupil’s health records and apprise the commit-
tee of all educationally relevant information about the pupil being
discussed.

(c) The school resource committee shall prepare assistance plans
for pupils who require modifications to their regular education
program. Those plans shall detail the modification(s) developed for
the pupil and be reviewed within eight calendar weeks of their
implementation. The recommendation(s) of the assistance plan must
be carried out and shall:

1. List the specific modifications to be made;

2. Name the person(s) responsible to implement the recommen-
dations; and

3. Indicate who will review the pupil’s progress.

(d) If the recommendations of the school resource committee are
ineffective, the assistance plan shall be amended or the pupil may
be referred to the child study team to determine eligibility for special
education and/or related services.

(e) Parents shall be notified that their child is to be discussed
by the school resource committee and of any changes made in their
child’s program.] All pilot district boards of education shall establish
pupil assistance committees in accordance with N.J.A.C. 6:26 by July
1993.

6:28-11.4 Identification

(a) Each pilot district board of education shall adopt written
procedures for identifying those pupils ages three through 21 who
reside within the local school district, may be educationally disabled
and are not receiving special education and/or related services as
required by this chapter. Children below the age of three shall be
identified, located and evaluated through programs operated by or
through contract with the Department of [Education.] Health accord-
ing to P.L. 1992, c.155.

1.-2. (No change.)

(b)-(d) (No change.)

6:28-11.9 Individualized education program

(a) (No change.)

[(b) Pupils determined to require placement in a day training
facility shall be classified as eligible for day training according to
N.J.A.C. 6:28-3.5(d)6iii based upon the child study team evaluation
completed under N.J.A.C. 6:28-11.6(g).]

Recodify existing (c) through (e) as (b) through (d) (No change
in text.)
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HIGHER EDUCATION
(a)

ADMINISTRATIVE POLICIES
Disabllity Discrimination Grievance Procedure

Proposed New Rules: N.J.A.C. 9:2-11

Authorized By: Edward Goldberg, Chancellor, Department of
Higher Education.

Authority: N.J.S.A. 18A:3-15, 42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.

Proposal Number: PRN 1993-212.

Submit written comments by May 5, 1993 to:
Valerie Van Baaren
Administrative Practice Officer
Department of Higher Education
Central Offices
CN 542
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Higher Education proposes to adopt
the rules as they appear in the Department of Law and Public Safety
proposal, with the exception of N.J.A.C. 9:2-11.1, Definitions, which for
this agency is proposed as follows:

9:2-11.1 Definitions
The following words and terms, as used in this subchapter shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Higher Edu-
cation.
“Designated decision maker” means the Chancellor of Higher
Education or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Higher Education
Central Offices
CN 542
Trenton, New Jersey 08652

HUMAN SERVICES
(b)

Disabllity Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 10:4

Authorized By: William Waldman, Acting Commissioner,
Department of Human Services.
Authority: N.J.S.A. 30:1-12, 42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.
Proposal Number: PRN 1993-205.
Submit written comments by May 5, 1993 to:
Edward Tetelman, Director
Office of Legal and Regulatory Affairs
Department of Human Services
CN 700
Trenton, New Jersey 08625

(CITE 25 N.J.R. 1323)
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AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Human Services proposes to adopt
the rules as they appear in the Department of Law and Public Safety
proposal, with the exception of Subchapter 1. Definitions, which for this
agency is proposed as follows:

SUBCHAPTER 1.

10:4-1.1 Definitions
The following words and terms, as used in this subchapter, shail
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Human Services.
“Designated decision maker” means the Commissioner of Human
Services or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Human Services
CN 700
Trenton, New Jersey 08625

DEFINITIONS

(a)
DIVISION OF MENTAL HEALTH AND HOSPITALS
Screening and Screening Outreach Programs

Proposed Amendments: N.J.A.C. 10:31-2.1,2.2,2.3
and 8.1

Proposed Repeals and New Rules: N.J.A.C. 10:31-1.4
and 9.1

Authorized By: Alan J. Gibbs, Commissioner, Department of
Human Services.
Authority: N.J.S.A. 30:4-27.1 et seq., especially 30:4-27.5.
Proposal Number: PRN 1992-203.
Submit comments by May 5, 1993, to:
Alan G. Kaufman, Director
Division of Mental Health and Hospitals
CN 727, Capital Center
Trenton, NJ 08625-0727

The agency proposal follows:

Summary

N.J.A.C. 10:31, which governs the operation of the Screening and
Screening Outreach Programs designated throughout New Jersey by the
Division of Mental Health and Hospitals, became effective on June S,
1989 (see 20 N.J.R. 2427(d), 21 N.J.R. 1562(a)). These programs provide
mental health services including assessment, emergency and referral
services to mentally ill persons in a specified geographic arca.

On June 27, 1990, however, certain provisions of N.J.A.C. 10:31-1.4,
2.1, 2.3, and 8.1 were invalidated and remanded to the Department of
Human Services for repromulgation by the Appellate Division of the
Superior Court of New Jersey in In the Matter of the Appeal from the
Adoption of Screening Center Regulations by the Department of Human
Services, N.J. Super. Dkt. No. A-5857-88TI (App. Div. June
27, 1990). These proposed amendments constitute the Department’s
response to that invalidation and remand.

Specifically, the court concluded that regulatory language related to
police transport of mentally ill individuals to hospital-based screening
centers might be interpreted differently from the Department’s intent
by various other persons affected thereby. The court stated that these
regulatory provisions were invalidated only because the language in
question might be interpreted to authorize the police to take custody
of an individual based on the mere oral representation of a screener.

(CITE 25 NJ.R. 1324)
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Accordingly, the relevant language at N.J.A.C. 10:31-8.1 has been
amended to clarify the Department’s original intent and the limit of the
screener’s authority to require police transport.

Likewise, the court concluded that regulatory language related to the
administration of medication to individuals being screened might be
interpreted differently from the Department’s intent that such medica-
tion shall not be given to individuals in non-emergency situations without
their consent. Accordingly, the relevant language at N.J.A.C.
10:31-2.1(a)8, 2.2(a)2 and 2.3(a) has also been amended to clarify the
Department’s original intent and prohibit such a medication practice.

Additionally, the court agreed with the Department that NJ.A.C.
10:31-9.1, which establishes client rights, was never intended to be a
complete list of all individual rights related to screening program
assessment and treatment and that the Department did not act arbitrarily
and capriciously in formulating those rights. Nevertheless, the court
directed that the Department consider specifically expanding the list of
those rights on remand.

Subsequently P.L. 1991 c¢.233 was enacted in July 1991 which
established the appropriate and applicable rights for clients of screening
programs. Consequently, N.J.A.C. 10:31-9.1 has been proposed for repeal
and replacement with a new rule to clarify that these statutory rights
have replaced the Department’s previous regulatory provisions on this
subject. The relevant statutory provisions related to client rights at
screening programs have been distributed to the designated screening
services Statewide by the Division and will, likewise, be distributed by
the Division to those screening services designated in the future.

Finally, the court determined that the waiver provisions contained in
NJ.A.C. 10:31-1.4, and adopted without being proposed in the New
Jersey Register, need to be so proposed prior to adoption. In this
proposal, the Department has also repealed the original adoption of
N.J.A.C. 10:31-1.4 and proposed a new rule to provide more details
regarding the principles and procedures which govern the Division’s
decision-making process regarding waiver requests.

Social Impact

These proposed amendments, repeals and new rules will assist in
ensuring that State-funded Screening and Screening Outreach Programs
are operated in a manner consistent with the appropriate statutory and
regulatory standards as well as the intent of the Department. Addition-
ally, the regulated screening program staff, other governmental agencies,
mental health clients, their families, and advocates and the general public
will all be better able to understand the policies and procedures which
govern the exercise of the Division’s decision-making authority regarding
waiver requests.

These proposed amendments, repeals and new rules would apply to
all 23 currently designated Screening and Screening Outreach Programs
as well as any additional programs which may be designated by the
Division. Since the proposed amendments provide greater clarity regard-
ing the Department’s intent and the applicability of various legal
parameters to the operation of the program as well as more information
regarding the Division’s waiver process, only positive consequences to
all parties are anticipated.

Economic Impact

No economic impact upon the regulated Screening and Screening
Outreach programs, the clients of these programs, the Department or
Division, the general public or other governmental agencies is anticipated
as a result of these proposed amendments, repeals and new rules. To
the extent that these amendments, repeals and new rules promote a
clearer understanding of the Department’s intent, the applicable legal
parameters and the Division’s waiver decision-making process, some
general social savings in the form of a lessened likelihood of needing
clarification or misunderstanding the previous provisions may accrue as
a result of these amendments, repeals and new rules.

Regulatory Flexibility Analysis

The proposed amendments to N.J.A.C. 10:31 impose reporting and
other compliance requirements on designated screening centers regard-
ing situations in which waivers may be requested (N.J.A.C. 10:31-1.4),
the distribution of medication (N.J.A.C. 10:31-2.2), and the transporta-
tion of clients (N.J.A.C. 10:31-8.1). Some designated screening centers
may be small businesses, as that term is defined under the Regulatory
Flexibility Act, N.J.S.A. 52:14-16 et seq. The above-cited reporting and
compliance requirements imposed upon such screening centers must be
uniformly applied regardless of the size of the center to ensure that
mentally ill individuals receiving these services throughout the State do
so in accordance with basic minimum standards of quality, objectivity
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and timeliness. These standards are important because the individuals
being screened are typically in psychiatric crisis at the time and subject
to the involuntary commitment. Additionally, the screening centers are
individually funded by the Division to be able to meet these require-
ments.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

[10:31-1.4 Waiver of Rules

(a) Subject to the authority of the Department of Human
Services, the Division of Mental Health and Hospitals may waive
any provision of this chapter for a provider agency if:

1. Adequate resources are unavailable to assure compliance with
this chapter;

2. Application of any provision would conflict with a policy objec-
tive stated in N.J.S.A. 30:4-27.1 et seq.; and

3. Waiver of a specific provision would advance a policy objective
stated in N.J.S.A. 30:4-27.1 et seq.]

10:31-1.4 Waiver

(a) Under no circumstances will waiver of this subchapter in its
entirety be allowed. If, in the judgment of the Division, sufficient
contract funding from the Division is available to the designated
screening center or emergency service to comply with all rules of
this subchapter, the designated screening center or emergency
service shall comply with all rules of this subchapter. If, however,
in the judgment of the Division, sufficient contract funding from
the Division is not available to the designated screening center or
emergency service to comply with any rule of this subchapter, the
Division may act to relax or waive, with or without conditions, such
rule in the specific circumstances presented if the Division is
satisfied that:

1. The rule is not mandated by any provision of N.J.S.A. 30:4-27.1
et seq.;

2. The provision of screening services in accordance with the
purpose and procedures contained in N.J.S.A. 30:4-27.5 would not
be compromised if the waiver was granted; and

3. No significant risk to the welfare and safety of individuals
subject to screening services or the staff of designated screening
centers or emergency services would result from the granting of the
waiver.

(b) The following procedures will be employed regarding the
request for and approval of waivers.

1. Whenever a screening center is requesting that a specific
provision of this chapter be waived, it shall submit a written request
to the appropriate Divisional Regional Office citing that provision
and the basis for the waiver request. Waiver requests may be made
at the time of the annual renewal of their contract or at the bi-
annual designation of their status as a screening center.

2. All waiver requests must be reviewed and approved by the
appropriate Regional Assistant Director, who will review the
proposed basis for the waiver and determine whether the request
meets the standards set forth at (a) above,

3. Each grant of a waiver may be for a maximum time period
of one year, subject to renewal upon request.

4. The Division shall communicate in writing to the screening
center indicating which provisions, if any, have been waived, the
expiration date of the waiver and any conditions or limitations which
have been placed on the waiver.

5. Waiver denials by Regional Assistant Directors may be ap-
pealed to the Division Director upon request by the screening center.
The screening center which originally requested the waiver and other
interested parties may communicate their opinions about the appeal
of the waiver denial to the Division Director prior to his decision.
The Director shall uphold or reverse the original waiver denial by
the Regional Assistant Director and communicate the decision to
the screening center.

6. The Division shall maintain on file a copy of the waivers which
have been granted and a copy of its response to all waiver requests.
Copies of these materials shall be made available to the public upon
request.
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10:31-2.1 Functions of a screening center

(a) A screening center shall perform the following direct service
functions:

1.-7. (No change.)

8. Provision of medication monitoring, which shall include medica-
tion on-site for the purpose of crisis stabilization. Medication shall
be administered in accordance with P.L. 1991, c¢.233 and shall not
be given to clients in non-emergency situations without their
consent;

9.-10. (No change.)

(b)-(f) (No change.)

10:31-2.2 Functions of an emergency service (ES)

(a) In addition to the designated screening center, a geographic
area may include one or more ES’s. All emergency services shall
be affiliated by written agreement with the geographic area’s des-
ignated screening center. Each ES shall provide all of the following
services:

1. (No change.)

2. Provision and monitoring of medication on site for the purpose
of crisis stabilization and provision for medication until this
responsibility is transferred to another agency or service; medication
shall be administered in accordance with P.L. 1991, ¢.233 and shall
not be given to clients in non-emergency situations without their
consent.

3.-6. (No change.)

(b) (No change.)

10:31-2.3 Screening process and procedures

(a) The screening process shall involve a thorough assessment of
the client and his or her current situation to determine the meaning
and implication of the presenting problem(s) and the nature and
extent of efforts which have already been made. The screening center
staff shall make every effort to gather information from the client’s
family and significant others to determine what the clinical needs
of the client are and to determine what services are in the best
interest of the client. The screening center staff, in conjunction with
affiliated mental health care providers, shall advocate for services
to meet client needs and encourage the system to respond flexibly.
Throughout the screening process, medication shall not be given
to clients in non-emergency situations without their consent.

(b)-(g) (No change.)

10:31-8.1 Transportation of clients

(a) A certified screener may request that a law enforcement
officer transport an individual to a screening center if the screener
has, as part of a screening outreach visit, evaluated the individual
and signed a [screening document] form prepared by the Division
for the purpose, indicating that the individual may meet the commit-
ment standard and requires further evaluation at the screening
center [Additionally, when situations are assessed by telephone by
the screener as potentially dangerous, a law enforcement official may
be requested to transport individuals who are unable or unwilling
to come to the screening centers].

(b) When a certified screener has reasonable cause to believe that
an individual may be in need of involuntary commitment, the
screener may also request that a law enforcement officer investigate
the situation, but shall not state or imply to the officer that trans-
port is being authorized by the screener. If, on the basis of personal
observation, the law enforcement officer has reasonable cause to
believe that the individual is in need of involuntary commitment,
the individual shall be transported to the screening center by the
law enforcement officer for further evaluation.

10:31-9.1 Client rights

[(a) Clients shall not be involuntarily detained at a screening
center for evaluation and emergency treatment for more than 24
hours, unless involuntary commitment procedures are followed.

(b) Clients who are detained at a screening center shall have the
following rights:

1. The right to impartial access to all screening center services
regardless of race, religion, sex, ethnicity, age, handicap, or ability

to pay;
(CITE 25 N.J.R. 1325)
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2. The right to receive a prompt and adequate evaluation of his
or her psychiatric, social and economic needs and to receive services
of a qualified professional of the appropriate disciplines (medicine,
nursing, psychiatry, social work, or psychology) as indicated, which
evaluation and services shall be delivered in a manner which is
respectful of the dignity of the individual;

3. The right to a professional assessment in the least restrictive,
clinically appropriate manner and the right to referral to the least
restrictive, clinically appropriate, available service;

4. The right to an explanation of their condition, the treatment
being provided, and a response to questions they may have about
their condition or treatment;

5. The right to participate in treatment planning to the fullest
extent that his or her condition permits;

6. The right to prompt access to medical treatment for physical
ailments;

7. The right to be free from unnecessary or excessive medication;

8. The right to be free of physical restraints and isolation except
in situations where there is reason to believe that the client may
cause imminent harm to himself or herself, to others, or property.
The reason for physical restraint or isolation shall be documented
in the client’s chart and a physician’s order obtained within one hour;

9. The right to have reasonable access to and use of telephones,
both to make and receive calls; and

10. The right to be free of corporal punishment.

(c) Notice of the rights in (b) above shall be prominently posted
and written copies shall be available in language easily understand-
able by clients at each screening center.] P.L. 1991, ¢.233 establishes
rights for certain clients receiving screening services including
psychiatric emergency services provided in a general hospital unit
pursuant to a written affiliation agreement with a screening service.
These services shall be provided in compliance with those applicable
statutory provisions.

DEVELOPMENTAL
DISABILITIES COUNCIL

(a)
EXECUTIVE DIRECTOR
Disability Discrimination Grievance Procedure

Proposed New Ruies: N.J.A.C. 10:140

Authorized By: Ethan B. Ellis, Executive Director,
Developmental Disabilities Council.

Authority: N.J.S.A. 30:1AA-7,42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.

Proposal Number: PRN 1993-204.

Submit written comments by May 5, 1993 to:
Dennis Rizzo
Developmental Disabilities Council
32 West State Street
CN 700
Trenton, New Jersey 08625-0700

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Developmental Disabilities Council proposes to
adopt the rules as they appear in the Department of Law and Public
Safety proposal, with the exception of Subchapter 1. Definitions, which
for this agency is proposed as follows:

(CITE 25 N.J.R. 1326)
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SUBCHAPTER 1 DEFINITIONS

10:140-1.1 Definitions
The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Developmental Disabilities
Council.
“Designated decision maker” means the Executive Director of the
Developmental Disabilities Council or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Developmental Disabilities Council
CN 700
Trenton, New Jersey 08625-0700

CORRECTIONS
(b)

OFFICE OF INSTITUTIONAL SUPPORT SERVICES
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 10A:1-3

Authorized By: William H. Fauver, Commissioner, Department
of Corrections.
Authority: N.J.S.A. 30:1B-6 and 10, 42 U.S.C. §12101 et seq.,
and 28 C.F.R. §35.107.
Proposal Number: PRN 1993-210.
Submit written comments by May 5, 1993 to:
John J. Forker
Director, Office of Institutional Support Services
Department of Corrections
CN 863
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Corrections proposes to adopt the
rules as they appear in the Department of Law and Public Safety
proposal, with the exception of N.J.A.C. 10A:1-3.1, Definitions, which
for this agency is proposed as follows:

10A:1-3.1 Definitions
The following words and terms as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Corrections.
“Designated decision maker” means the Commissioner of Correc-
tions or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Corrections
CN 863
Trenton, New Jersey 08625
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INSURANCE

(a)
ADMINISTRATION
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 11:1-3

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.
Authority: N.J.S.A. 17:1C-6(e), 42 U.S.C. §12101 et seq., and
28 C.F.R. §35.107.
Proposal Number: PRN 1993-211.
Submit written comments by May 5, 1993 to:
Verice Mason
Assistant Commissioner of Legislative and Regulatory Affairs
Division of Administration
Department of Insurance
CN 325
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Insurance proposes to adopt the
rules as they appear in the Department of Law and Public Safety
proposal, with the exception of N.J.A.C. 11:1-3.1, Definitions, which for
this agency is proposed as follows:

11:1-3.1 Definitions
The following words and terms, as used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 US.CA.
§12101 et seq.
“Agency” means the New Jersey Department of Insurance.
“Designated decision maker” means the Commissioner of In-
surance or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Insurance
CN 329
Trenton, New Jersey 08625

(b)
DIVISION OF FINANCIAL EXAMINATIONS
Limited Assignment Distribution Servicing Carriers

Proposed Amendments: N.J.A.C. 11:3-3

Authorized By: Samuel F. Fortunato, Commissioner,
Department of Insurance.
Authority: NJ.S.A. 17:1-8, 17:1-8.1, 17:1C-6(e), 17:32-1 et seq.
and 17:29D-1.
Proposal Number: PRN 1993-156.
Submit comments by May 5, 1993 to:
Verice M. Mason
Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
CN 325
Trenton, New Jersey 08625-0325
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The agency proposal follows:

Summary

N.J.A.C. 11:3-3, effective September 21, 1992 (see 24 N.J.R. 3414(a)),
sets forth application and procedural requirements for insurers or other
qualified entities which seek to become a limited assignment distribution
(LAD) servicing carrier and all insurers which seek to appoint a LAD
servicing carrier as referenced in N.J.S.A. 17:29D-1¢. On September 29,
1992, the Commissioner of Insurance (Commissioner) issued Bulletin
No. 92-23 to advise all persons who had filed an application to become
a LAD servicing carrier pursuant to N.J.A.C. 11:3-3, and all persons
contemplating such action, that the Department intended to revise the
requirements set forth in the rules. These proposed amendments to the
rules are intended to codify the Department’s intent as expressed in the
bulietin.

Pursuant to NJ.A.C. 11:3-3.1, a LAD servicing carrier is defined as
a person or persons to whom an insurer delegates the authority to
perform substantially all of the functions related to policy administration
or claims administration for any policy of private passenger automobile
insurance of the insurer, but who does not assume any of the risk of
the insurer. As noted in Bulletin No. 92-23, the Department is concerned
about the ability of LAD servicing carriers to provide adequate service.
Through enactment of the Fair Automobile Insurance Reform Act of
1990 (FAIR Act), the Legislature substantially revised the laws governing
the provision of private passenger automobile insurance in this State by,
among other things, creating a new residual market mechanism in which
insurers will share directly in the risk of insuring the “bad driver”;
guaranteeing that “good drivers” can obtain motor vehicle insurance
coverage in the voluntary market; controlling the apportionment of
drivers in the residual market; promoting the efficient handling of claims
and the elimination of fraud and other deceptive practices; and promot-
ing the participation of the insurance consumer in reducing losses
through the installation of anti-theft devices and completion of defense
driving courses.

The transition to the market structure contemplated by the FAIR Act
requires a change in the general behavior of insurers, insureds and all
other participants in the private passenger automobile insurance market
(such as claims personnel, health care providers, etc.). Insurers ultimately
bearing the risk of loss associated with private passenger automobile
insurance in this State are motivated to provide efficient claims and
policyholder service operations, thereby fostering consumer confidence
in the insurance mechanism through the development of systems
necessary to implement the reforms mandated by the FAIR Act. To the
extent an entity such as a LAD servicing carrier bears no risk of loss,
it is less motivated to ensure that claims and policyholder service opera-
tions function efficiently, which may hamper the transition to the market
structure contemplated by the FAIR Act. Moreover, to the extent that
additional costs are generated due to poor policyholder service opera-
tions of a LAD servicing carrier, such costs will be transferred to the
insurer and ultimately to the policyholder through increased rates.

The Department therefore proposes to amend N.J.A.C. 11:3-3 to
require that any person which is licensed to transact private passenger
automobile insurance in this State and registered as a LAD servicing
carrier, must retain not less than 25 percent the risk which the LAD
servicing carrier services on behalf of the insurer. Any person which is
not presently licensed to transact private passenger automobile insurance
in this State and registered as a LAD servicing carrier pursuant to the
rules must, within two years from the date of appointment as a LAD
servicing carrier, retain, either directly or through an affiliate licensed
to transact private passenger automobile insurance in this State, not less
than 10 percent of the risk which the LLAD servicing carrier services
on behalf of the insurer; and within four years from the date of appoint-
ment, retain not less than 25 percent of the risk.

The Department believes that it is reasonable to require that a LAD
servicing carrier ultimately retain not less than 25 percent of the risk
which it services on behalf of the insurer. Policy and claims adminis-
tration services performed by a LAD servicing carrier normally comprise
approximately 20 percent of the premium. Accordingly, the Department
believes that a LAD servicing carrier should retain an amount slightly
above the amount of premium represented by the actual service
performed to provide a sufficient incentive for the LAD servicing carrier
to provide adequate service and properly perform its role in the auto-
mobile insurance market. The Department, however, recognizes that to
the extent a LAD servicing carrier is not presently licensed to transact
private passenger automobile insurance in this State, it is not in a position
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to immediately retain risk. Accordingly, the Department has provided
a transition period of two years from the date of appointment to retain
the minimum amount of risk, and four years for the LAD servicing
carrier to be in a position to retain the maximum amount of risk. The
Department believes that the two-year transition period is reasonable
and consistent with the time period for which a temporary certificate
of authority to transact private passenger automobile insurance may
remain in effect pursuant to N.J.S.A. 17:33B-29.

Moreover, the rules do not require that a LAD servicing carrier
directly retain risk. A LAD servicing carrier may retain risk which it
services through an affiliate licensed to transact private passenger auto-
mobile insurance in this State. The Department believes that this
provision is reasonable and appropriate. Since the person acting as a
LAD servicing carrier and the insurer which will be responsible for
retaining the risk are affiliated, the ultimate parent of both entities will
have an incentive to ensure that the LAD servicing carrier provide
adequate policy administration and/or claims administration services.

In addition, the rules are amended to require a person seeking to
act as a LAD servicing carrier to include as part of its application a
certification that: (1) it has filed or intends to file an application for
authorization or admission to transact private passenger automobile
insurance in this State, or that the applicant otherwise will satisfy the
requirement that it retain a portion of the risk of the insurer by retaining
risk through an affiliate licensed to transact private passenger automobile
insurance in this State; (2) the person is familiar with the requirements
to become licensed to transact private passenger automobile insurance
in this State; and (3) that the person will possess and maintain the
minimum required capital and surplus to become licensed to transact
private passenger automobile insurance in this State and maintain ade-
quate capital and surplus to have the capacity to retain the minimum
amounts of risk from all insurers on whose behalf the LAD servicing
carrier intends to act. The Department believes that such certifications
are reasonable, appropriate and necessary to enable the Department to
determine whether the applicant will likely satisfy the requirements to
become licensed to transact private passenger automobile insurance in
this State, or otherwise satisfy the requirement that it retain risk with
the time frames prescribed.

However, as noted in Bulletin No. 92-23, and as currently provided
in N.J.A.C. 11:3-3.1(b), the proposed requirements will not apply to any
entity which is an affiliate of the insurer, if the entity provides policy
administration or claims administration functions solely to affiliated
insurers. The Department continues to believe that this is reasonable
and appropriate since it is customary in holding company arrangements
to have employees of one affiliate perform duties for other members
of the group. The Department believes that adequate regulatory
oversight is maintained since the Department retains oversight authority
through the Insurance Holding Company Systems Act, N.J.S.A. 17:27A-1
et seq.

In addition, the Department proposes to amend N.J.A.C. 11:3-3.4(a)6
(currently codified as N.J.A.C. 11:3-3.3(b)6) to require that an applicant
indicate on the proposed contract submitted as part of an application
those provisions of the contract that satisfy the specific requirements set
forth in N.J.A.C. 11:3-3.5(a) and separately specify which provision in
the proposed contract satisfies each requirement in N.J.A.C. 11:3-3.5(a)1
to 15. The Department believes that it is reasonable and appropriate
to require this of all applicants to facilitate the Department’s review of
the proposed contract since the contract generally contains numerous
provisions beyond those specifically required by the rules. The Depart-
ment notes that one applicant has already provided this information in
its application.

Finally, the Department proposes to make other clarifying changes
to the rules as necessary to ensure consistency with the proposed amend-
ments and policies expressed through the proposed amendments.

Social Impact

The Department believes that these proposed amendments will ensure
that any entity acting as a LAD servicing carrier on behalf of an insurer
is sufficiently motivated to ensure that claims and policyholder service
operations function efficiently, thereby facilitating the transition to the
market structure contemplated by the FAIR Act. This in turn should
benefit all participants in the private passenger automobile insurance
market (including insurers, insureds, and the public generally).
Moreover, the proposed amendments should reduce any additional costs
generated due to the poor policyholder service operations of the LAD
servicing carrier which would be transferred to the insurer and ultimately
to the policyholder. Finally, the proposed amendments supplement the
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present regulatory framework by which the Department may regulate
LAD servicing carriers and insurers which appoint LAD servicing car-
riers. The proposed amendments will enable the Department to ensure
that entities which seek to become a LAD servicing carrier possess the
required expertise and financial resources to fulfill all obligations im-
posed by the rules, and that insurers which appoint LAD servicing
carriers adequately oversee their actions. This in turn should benefit both
insurers and the public.

Economic Impact

Insurers and other entities which seek to become a LAD servicing
carrier will be required to bear any costs associated with complying with
the additional requirements to obtain a Certificate of Registration, in-
cluding all costs required to become licensed to transact private
passenger automobile insurance in this State (including minimum capital
and surplus requirements and any costs involved in filing for a certificate
of authority pursuant to N.J.A.C. 11:1-10 or 11:1-28, as applicable), and
all costs involved in the retaining of the minimum amounts of risk
required under the rules. LAD servicing carriers and insurers which
appoint LAD servicing carriers will continue to be required to bear any
costs associated with complying with the contractual obligations imposed
by the rules, as well as fulfilling the oversight responsibilities imposed
on insurers with respect to the operations of LAD servicing carriers.

The Department will be required to review all applications for
Certificates of Registration, review proposed contracts between insurers
and their LAD servicing carriers to ensure that such contracts comply
with the minimum requirements set forth in these rules, review the
application to determine whether the applicant likely will be in a position
to retain risk of the insurer within the time frames specified, and oversee
the actions of both insurers and LAD servicing carriers to ensure com-
pliance with these rules.

The Department does not believe that any additional cost to LAD
servicing carriers that may be imposed by these proposed amendments
is unreasonable or inappropriate in consideration of the benefits to be
achieved. The LAD servicing carrier will be required to bear at least
a portion of the risk associated with private passenger automobile in-
surance in this State and thus will be motivated to provide efficient claims
and policyholder service operations. This in turn will foster consumer
confidence in the insurance mechanism, thereby fostering the transition
to the market structure contemplated by the FAIR Act. Moreover,
requiring that a LAD servicing carrier bear at least a portion of the
risk should reduce any additional costs that may be generated due to
poor policyholder service operations of the LAD servicing carrier. This
in turn should reduce costs to be transferred to the insurer on whose
behalf the LAD servicing carrier is acting which are ultimately passed
to the policyholder through increased rates.

The rules however provide a transition period within which a LAD
servicing carrier is required to retain a portion of the risk, either directly
or through an affiliate licensed to transact private passenger automobile
insurance in this State. Moreover, the proposed requirements will not
apply to any entity which is an affiliate of the insurer, if the entity
provides policy administration or claims administration functions solely
to affiliated insurers. The Department believes that these provisions
mitigate against any additional burdens that may be imposed.

Regulatory Flexibility Analysis

The proposed amendments may apply to “small businesses” as that
term is defined in the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq.

The proposed amendments will apply to small businesses which are
insurers and other entities which seek to become a LAD servicing carrier,
insurers and other entities which are LAD servicing carriers, and insurers
which appoint LAD servicing carriers. To the extent that the proposed
amendments apply to small businesses, they will impose a greater
economic burden on small businesses in that they will be required to
devote proportionately more staff and financial resources to comply with
the regulatory requirements set forth in these proposed amendments.

Both LAD servicing carriers and insurers seeking to utilize them will
incur all costs in complying with N.J.A.C. 11:3-3 as currently in effect,
in addition to any additional costs imposed by these proposed amend-
ments. Entities seeking to become LAD servicing carriers, and to con-
tinue as such, will be required to incur all costs involved in becoming
licensed to transact private passenger automobile insurance in this State
(including possessing and maintaining adequate capital and surplus, and
all other costs involved in compiling the data required under N.J.A.C.
11:1-10 or 11:1-28, as applicable), and will be required to incur all costs
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involved in retaining the minimum portions of risk required under the
proposed amendments, in addition to any costs involved in complying
with all current requirements. In meeting these requirements, the
professional services of lawyers, certified public accountants, and actu-
aries will be necessary.

The proposed new rules provide no different compliance requirements
for small businesses. These proposed amendments supplement the
regulatory framework presently in effect by which the Department may
ensure that persons seeking to become a LAD servicing carrier possess
required expertise and financial resources and are sufficiently motivated
to provide efficient claims and policyolder service operations. However,
the rules provide a transition period for those persons which are
registered as a LAD servicing carrier but are not presently licensed to
transact private passenger automobile insurance in this State to be in
a position to retain the minimum amounts of risk required by the rules.
Further, the rules permit the LAD servicing carrier to retain risk either
directly or through an affiliate licensed to transact private passenger
automobile insurance in this State. Finally, the proposed requirements
will not apply to any entity which is an affiliate of the insurer on whose
behalf it is acting, if the entity provides policy administration or claims
administration functions solely to the affiliated insurer. The Department
believes that these provisions mitigate against any undue burden that
may be imposed on small businesses. However, duties and obligations
of LAD servicing carriers do not vary based on business size. In the
interest of consistency and uniformity, and in the interest of protecting
both insurers and their policyholders and ensuring that LAD servicing
carriers are sufficiently motivated to provide efficient claims and
policyholder operations, these rules provide no differentiation in com-
pliance requirements specifically based on business size.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

SUBCHAPTER 3. LIMITED ASSIGNMENT DISTRIBUTION
SERVICING CARRIERS

11:3-3.1 Purpose and scope

(a) The purpose of this subchapter is to set forth application and
procedural requirements for insurers or other qualified entities
which seek to become a limited assignment distribution servicing
carrier and all insurers which seek to appoint a limited assignment
distribution servicing carrier as referenced in N.J.S.A. 17:29D-1c. A
limited assignment distribution servicing carrier under these rules
is a person or persons to whom an insurer delegates the authority
to perform substantially all of the functions related to policy adminis-
tration or claims administration for any policy of private passenger
automobile insurance of the insurer|, but who does not assume any
of the risk of the insurer]. A person with whom an insurer contracts
to perform only certain aspects of policy administration or claims
administration (including, but not limited to, data processing, loss
appraisal, policy coverage verification and rate pursuit) shall not be
deemed to be a limited assignment distribution servicing carrier for
purposes of these rules.

(b) This subchapter applies to all insurers and other qualified
entities which seek to become a limited assignment distribution
servicing carrier and to all insurers which seek to appoint a limited
assignment distribution servicing carrier. These rules shall not apply
to arrangements entered into between [licensed affiliated insurers]
affiliates, provided that services are provided solely to members of
the group.

[(c) The Commissioner shall, by September 21, 1994, review and
reevaluate the feasibility of maintaining the system established
herein, and make any revisions that he or she may deem necessary.|

11:3-3.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Affiliate” means an entity within the same holding company
system as the LAD servicing carrier.
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11:3-3.3 General requirements[; registration]

(a) No person shall act as, offer to act as, or hold itself out to
be a LAD servicing carrier in this State unless registered as a LAD
servicing carrier pursuant to the subchapter.

(b) Any person licensed to transact private passenger automobile
insurance in this State registered as a LAD servicing carrier shall
retain not less than 25 percent of the risk which the LAD servicing
carrier services on behalf of the insurer.

(c) Any person which is not licensed to transact private passenger
automobile insurance in this State registered as a LAD servicing
carrier pursuant to this subchapter shall:

i. Within two years from the date of appointment as a LAD
servicing carrier, retain, either directly or through an affiliate
licensed to transact private passenger automobile insurance in this
State, not less than 10 percent of the risk which the LAD servicing
carrier services on behalf of the insurer; and

ii. Within four years from the date of appointment as a LAD
servicing carrier, retain, either directly or through an affiliate
licensed to transact private passenger automobile insurance in this
State, not less than 25 percent of the risk which the LAD servicing
carrier services on behalf of the insurer.

(d) The LAD servicing carrier shall become licensed to transact
private passenger automobile insurance in this State pursuant to
NJ.S.A. 17:17-1 et seq. and N.J.A.C. 11:1-28 or N.J.S.A, 17:32-1 et
seq. and N.J.A.C. 11:1-10, as applicable, so that it may retain risk
within the time frames set forth in (c) above. However, a LAD
servicing carrier may retain risk which it services through an af-
filiate licensed to transact private passenger automobile insurance
in this State.

(e) All LAD servicing carriers or their affiliates, as applicable,
licensed to transact insurance in this State shall be subject to all
applicable laws in subtitle 3 of Title 17 of the Revised Statutes and
all applicable regulations in Title 11 of the New Jersey Adminis-
trative Code.

(f) If the LAD servicing carrier is not licensed to transact private
passenger automobile insurance or otherwise in a position to retain
risk as set forth in (d) above so that it may retain risk within the
time frames set forth in (c) above, or if at any time the Com-
missioner determines that the financial condition of the LAD servic-
ing carrier is such that retention of risk by the LAD servicing carrier
may render the insurer’s and/or LAD servicing carrier’s method of
operation hazardous to the public or policyholders, after notice and
opportunity for a hearing conducted pursuant to the Administrative
Procedure Act, N.J.S.A. 52:14B-1 et seq., and the Uniform Adminis-
trative Procedure Rules, N.JA.C. 1:1, the Commissioner may
nonrenew or revoke the LAD servicing carrier’s Certificate of
Registration.

11:3-3.4 Registration

[(b)](a) Persons, other than insurers licensed in this State, seeking
to act as a LAD servicing carrier in this State shall make an
application to the Commissioner for a certificate of Registration. The
application shall be on a form approved by the Commissioner and
include or be accompanied by the following information and docu-
ments:

1.-5. (No change.)

6. A copy of the proposed contracts betveen the LAD servicing
carrier and the insurer;

i. The applicant shall highlight or otherwise indicate on the
contract the provisions of the contract that satisfy the specific
requirements set forth in N.J.A.C. 11:3-3.5(a), and provide a
separate summary that references each requirement in N.J.A.C.
11:3-3.5(a)1 through 15 to the appropriate provision in the contract;

7. The application fee set forth in N.J.A.C. 11:1-32.4(b)12;

8. A statement certified by an officer of the applicant that:

i. The applicant has filed, or intends to file within 180 days of
the date of its application for a Certificate of Registration, an
application for authorization or admission to transact private
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passenger automobile insurance in this State pursuant to N.J.S.A.
17:17-1 et seq. and NJ.A.C. 11:1-28, or N.J.S.A. 17:32-1 et seq. and
NJA.C. 11:1-10, as applicable; or that the applciant otherwise will
satisfy the requirement that it retain a portion of the risk of the
insurer as set forth in N.J.A.C. 11:3-3.3(c) by retaining the risk
through an affiliate licensed to tranmsact private passenger auto-
mobile insurance in this State;

ii. The applicant is familiar with the requirements to become
licensed to transact private passenger automobile insurance in this
State pursuant to NJ.A.C. 11:1-28 or 11:1-10, as applicable; and

ili. The applicant will possess and maintain the minimum
required capital and surplus to become licensed to transact private
passenger automobile insurance in this State and that the applicant
or affiliate, as applicable, will maintain adequate capital and surplus
to have the capacity to retain the minimum amounts of risk from
all insurers on whose behalf the LAD servicing carrier intends to
act; and

[8.19. Such other information as the Commissioner may request.

[(c)](b) An insurer licensed in this State which seeks to obtain
a Certificate of Registration shall submit, in lieu of all of the
requirements in [(b)](a) above, a plan of operation which contains
the information set forth in [(b)](a)5 above, a copy of the proposed
contract as set forth in [(b)](a)é above, the certification set forth
in (a)8iii above, and the application fee as set forth in [(b)](a)7
above.

[(d)](e) Upon a finding that the applicant has satisfied all of the
requirements set forth in [(b)](a) or [(c)](b) above, that it is or will
be in a position to retain risk as required under N.J.A.C. 11:3-3.3(b)
or (c), as applicable, and that its proposed methods of operation
are not such as would render its operation hazardous to the public
or policyholders, the Commissioner shall issue a Certificate of
Registration to the applicant which shall authorize the applicant to
act as a LAD servicing carrier in this State. The Commissioner may
refuse to issue a Certificate of Registration if he or she determines
that the applicant, or any individual responsible for the conduct of
affairs of the applicant, is not competent, trustworthy, financially
sound or of good personal and business reputation, or in the case
of an insurer, has had an insurance license denied or revoked for
cause by any state.

[(e)](d) A Certificate of Registration issued pursuant to [(d)](c)
above shall remain in effect from the date of issuance until June
30 immediately following, and shall be renewed each year prior to
June 30, unless surrendered, suspended or revoked by the Com-
missioner, for so long as the LAD servicing carrier continues in
business in this State and remains in compliance with this subchapter
and any other applicable laws.

Recodify existing (f)-(i) as (e)-(h) (No change in text.)

11:3-[3.4]3.5 LAD servicing carriers; contract provisions

(a) No entity shall act as a LAD servicing carrier on behalf of
an insurer unless there is in force a written contract between the
parties which sets forth the responsibilities of each party, and where
both parties share responsibility for a particular function, specifies
the division of such responsibilities, and which contains the following
minimum provisions:

1.-13. (No change.)

14, If the contract provides for a sharing of interim profits by the
LAD servicing carrier, the contract shall specify the manner and the
LAD servicing carrier’s authority with respect to the determination
of interim profits. The Commissioner may disapprove the contract
based on such provision if he or she believes that such method of
compensation may render the insurer’s and/or LAD servicing car-
rier’s methods of operation hazardous to the public or its
policyholders. The Commissioner may, in lieu of disapproving the
contract, condition approval upon modifications made as he or she
deems necessary; and

15. The LAD servicing carrier shall not, without the prior ap-
proval of the insurer[:],

[i. Pay]pay or commit the insurer to pay a claim over a specified
amount, net or reinsurance, which amount shall not exceed one
percent of the insurer’s policyholder’s surplus as of December 31
of the last completed calendar year[; or
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ii. Subcontract underwriting and claims processing; and
16. The LAD servicing carrier shall not assume any of the risk
of the insurer].

11:3-[3.5]13.6 Requirements for insurers appointing LAD servicing
carriers

(a)-(c) (No change.)

(d) Within 30 days of executing or terminating a contract with
a LAD servicing carrier, the insurer shall provide written notification
of such appointment or termination to the Commissioner. In the
case of the appointment of a LAD servicing carrier, the insurer shall
provide with such notification a copy of the contract, and shall
provide a statement describing any differences between the contract
entered into and the proposed contract submitted pursuant to
N.J.A.C. [11:2-3.3] 11:3-3.4. The appointment of the LAD servicing
carrier shall take effect 60 days after written notification thereof is
filed with the Department, unless disapproved by the Commissioner
prior to that date. In the case of the termination of the appointment
of a LAD servicing carrier, or the nonrenewal or revocation of the
LAD servicing carrier’s Certificate of Registration by the Com-
missioner, the insurer shall provide a statement that sets forth the
manner and methods by which it intends to service the business and
perform the duties delegated to the LAD servicing carrier. Any
agreement to terminate shall take effect 90 days after the date of
the execution of the agreement.

(e) (No change.)

11:3-[3.6]3.7 Application of rules to persons currently acting as
LAD servicing carriers and insurers utilizing LAD
servicing carriers

(a) Any person acting as a LAD servicing carrier and any insurer
utilizing the services of a LAD servicing carrier prior to [September
21, 1992] the effective date of this subchapter, as amended shall,
[by October 21, 1992] within 30 days after the effective date of this
subchapter, as amended:

1. Notify the Department in writing of the existence of such
relationship; and

2. Certify that it intends to comply with the requirements of this
subchapter by [December 20, 1992] within 120 days.

(b) Any person acting as a LAD servicing carrier prior to
[September 21, 1992] the effective date of this subchapter, as
amended may continue to act in such capacity provided the person
satisfies the requirements set forth in (a) above.

Recodify existing 11:3-3.7 as 11:3-3.8 (No change in text.)

(a)
DIVISION OF WORKERS’ COMPENSATION RATING
AND INSPECTION

New Jersey Workers’ Compensation Managed Care
Organizations
Proposed New Rules: N.J.A.C. 11:6-2

Authorized By: Jasper J. Jackson, Acting Commissioner,
Department of Insurance.

Authority: N.J.S.A. 17:1C-6(e); 34:15-15; and 34:15-88.

Proposal Number: PRN 1993-196.

Submit comments by May 5, 1993 to:
Verice M. Mason, Assistant Commissioner
Legislative and Regulatory Affairs
New Jersey Department of Insurance
CN 325
Trenton, New Jersey 08625-0325

The agency proposal follows:

Summary
In 1992, the Department of Insurance (“Department”), through the
Compensation Rating and Inspection Bureau (“CRIB”), established a
Workers’ Compensation Task Force consisting of representatives from
11 major New Jersey workers’ compensation insurers for the purpose
of reporting on workers’ compensation issues. Specifically, the Task
Force was to describe present programs and recommend changes for
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improvements in the areas of cost containment, loss reduction and
operating efficiencies. The Task Force’s Medical Cost Containment Sub-
committee (“‘Subcommittee”) submitted a report to the Task Force
containing its findings and recommendations concerning industry prac-
tices in various areas related to medical cost containment, including
managed care. The Subcommittee recommended the use of managed
care programs as a means of controlling workers’ compensation medical
costs.

On December 1, 1992 the Commissioner of Insurance (“Com-
missioner”) approved an average increase of 14.3 percent in New Jersey’s
workers’ compensation manual rates requested by CRIB effective
January 1, 1993. At the same time, the Commissioner announced a
number of reform measures to be implemented by the Department in
an effort to alleviate increasing workers’ compensation insurance costs.
In the area of medical cost containment, it was the Commissioner’s
decision to act upon the Task Force Subcommittee’s recommendation
to utilize managed care organizations to provide medical care to injured
workers in order to achieve significant cost savings without sacrificing
quality of care.

Managed care systems in the area of workers’ compensation medical
care generally work by employing a team approach. When a worker is
injured, the communication lines open up among the worker, the work-
er's employer, the employer’s workers’ compensation insurer, the
managed care organization and the individual medical provider. All
members of the team work together toward the same goal—providing
prompt, appropriate quality medical care for the injured worker in order
to cure and relieve the worker of the effects of the injury and to restore
the functions of the injured member or organ where such restoration
is possible. In order to operate successfully, managed care systems
employ various cost containment mechanisms such as provider selection,
utilization and claims management and fraud detection programs. The
combination of these and other techniques results in the delivery of
quality medical care at reduced costs. Since receiving the Task Force
Report, the Department has conferred with several managed care or-
ganizations and insurance carriers which have been enthusiastic about
the potential for utilizing these proven techniques to contain medical
costs for workers’ compensation insurance.

New Jersey’s Workers’ Compensation Law (N.J.S.A. 34:15-1 et seq.)
permits employers to select providers of medical services for injured
workers. Thus, as an alternative to the traditional approach to workers’
compensation coverage, employers may opt to utilize a managed care
system for the delivery of quality medical care to injured employees at
a reduced premium. Pursuant to his ratemaking authority granted under
New Jersey’s Workers’ Compensation Law, the Commissioner plans to
implement a form of “schedule rating” whereby employers will be eligible
to receive at least a five percent reduction in policyholder standard
premium by selecting the managed care option offered by the employer’s
workers’ compensation insurer if the insurer uses a Department-ap-
proved MCO. A two-step process will take place before the managed
care program can be implemented.

First, in order to qualify to offer the reduced premium to employers,
a workers’ compensation insurer must utilize a managed care organiza-
tion (“MCO”) that the Department, in consultation with the Department
of Health, has approved as capable of providing the kinds of care
required to treat workplace-related injuries and diseases in a managed
care format. This approval process may be conducted for an MCO
established by or affiliated with a particular insurer, for the insurer itself
or for an MCO that is completely independent of an insurer. Once the
MCO has met the approval criteria set forth in these proposed rules,
it may enter into a written agreement with an insurer, if appropriate,
to provide medical services under a workers’ compensation insurance
policy.

Second, an insurer willing to offer a premium reduction, after contract-
ing with an MCO that has obtained Department approval, or after
obtaining its own MCO approval, will then be required to file certain
information with CRIB. These insurer filing requirements shall be set
forth in the CRIB Manual. At the completion of both these steps, the
workers’ compensation insurer may then implement the managed care
program by offering employers a managed care program policy endorse-
ment developed by CRIB that will reduce the employer’s premium by
at least five percent.

These proposed new rules set forth the Department approval criteria
and procedures for an MCO intending to provide medical services under
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a workers’ compensation policy issued by an insurer willing to offer a
minimum five percent premium reduction to insureds opting to use an
approved MCO.

Social Impact

New Jersey’s Workers’ Compensation Law provides the Commissioner
with the authority over workers’ compensation insurance rates. This
statutory authority permits the Commissioner to approve a premium
reduction for an insurer that has agreed to contract with or is itself a
Department-approved MCO that will provide medical services to injured
workers under a workers’ compensation policy issued by the insurer.
Under such a managed care system, injured workers will continue to
receive prompt, appropriate, quality medical care for compensable work-
place injuries at lower cost to insurers, while employers will receive at
least a five percent premium reduction.

Economic Impact

Adoption of these proposed new rules will have a favorable economic
impact on both insurers and employers. Implementation of an approved
managed care system is expected to reduce costs to workers’ compensa-
tion insurers. Such a system emphasizes certain cost containment and
loss control mechanisms that will result in less expensive claims.
Moreover, insurers are expected to experience reduced medical, fraud
and litigation costs. Eligible employers will benefit economically because
they will receive at least a five percent premium reduction for option
to use a Department-approved managed care system, which will provide
managed health care under a workers’ compensation policy. Injured
workers, although not the recipients of any direct economic benefit, will
continue to receive prompt, quality medical care under a managed care
system. Additionally, the Department expects that broad use of managed
care systems will reduce the cost of workers’ compensation insurance
in the future, after the managed care system’s various cost containment
and loss control mechanisms have begun to take effect.

Implementing such a system should not result in any additional admin-
istrative costs to insurers. In fact, it will likely reduce their administrative
burden since an increasing number of providers will be part of a managed
care system that deals directly with or is established by insurers, thereby
resulting in insurers spending less time communicating directly with
scores of medical providers.

To the extent that these rules impose costs regarding the filing and
approval of managed care systems for workers’ compensation, the De-
partment notes that these rules do not mandate that such costs be
incurred. Rather, these rules simply set forth the standards and process
for those entities that choose to enter this field. Such costs are limited
to those necessary for the Department, in consultation with the Depart-
ment of Health, to determine that the MCO is capable of providing the
kind and quality of care necessary to treat workplace injuries in a
managed care format.

The Departments of Insurance and Health may experience a slight
increase in their administrative costs due to the MCO approval procedure
set forth in these rules. However, both Departments will be compensated
by the approval application fee required to be paid by the MCOs.

Regulatory Flexibility Analysis

These proposed new rules affect workers’ compensation insurers,
managed care organizations, medical providers and employers electing
to take part in a managed care system for providing workers’ compensa-
tion medical coverage. Any of these individuals or entities may be a small
business, as defined under the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq, but these rules will not impose any reporting, re-
cordkeeping or other compliance requirements on any of them that
would result in an adverse economic impact. Participation in a workers’
compensation managed care system is not mandatory. Rather, it is a
discretionary decision to be made by insurers, employers, managed care
organizations and medical providers after weighing all the costs and
benefits involved. For insurers electing to participate in such a system,
Department of Insurance filing requirements under these rules are
relaxed. Thus, the administrative costs that small businesses may ex-
perience because of the requirements to implement these rules—for
example, preliminary screening of managed care organizations, contracts
between insurers and managed care organizations, where appropriate —
would be minimal and outweighed by the economic benefits that can
be expected.

Full text of the proposed new rules follows:
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SUBCHAPTER 1. (RESERVED)

SUBCHAPTER 2. NEW JERSEY WORKERS’
COMPENSATION MANAGED
CARE ORGANIZATIONS

11:6-2.1 Purpose and scope

(a) The purpose of this subchapter is to encourage the use of
managed care to achieve quality care outcomes for the injured
worker and to contain medical costs under workers’ compensation
coverage by providing eligible employers with a method whereby they
may select a managed care alternative to traditional workers’ com-
pensation medical care at a reduced premium.

(b) This subchapter applies to all persons subject to New Jersey
Workers’ Compensation Law (N.J.S.A. 34:15-1 et seq.), to all in-
surers authorized to provide workers’ compensation coverage in the
State of New Jersey and to all entities seeking approval as a managed
care organization under this subchapter.

11:6-2.2 Definitions

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates
otherwise:

“Approved managed care organization” means a managed care
organization which has been approved by the Department in consul-
tation with the Department of Health.

“Care coordinator physician” means a licensed physician
employed by or under contract with, directly or indirectly, the
managed care organization, and who is responsible for providing
primary medical care to the injured worker, maintaining the conti-
nuity of the injured worker’s medical care and initiating all referrals
to other providers.

“Case manager” means an employee of the managed care or-
ganization who is either a licensed registered nurse or a licensed
physician, designated to assume responsibility for coordination of
services and continuity of care.

“Commissioner” means the Commissioner of the New Jersey
Department of Insurance.

“Compensation Rating and Inspection Bureau” or “CRIB” means
the Bureau created, organized and supervised by the Commissioner
of the New Jersey Department of Insurance in accordance with
N.J.S.A. 34:15-1 et seq., the New Jersey Workers’ Compensation
Law.

“Department” means the New Jersey Department of Insurance.

“Employee” or “worker” means an individual covered under a
policy of workers’ compensation insurance issued pursuant to
N.J.S.A. 34:15-1 et seq., the New Jersey Workers’ Compensation
Law.

“Employer” means an employer obligated under N.J.S.A. 34:15-1
et seq., the New Jersey Workers’ Compensation Law, to provide to
its employees workers’ compensation insurance coverage.

“Health care provider” means an entity or group of entities,
organized to provide health care services or organized to provide
administrative support services to those entities providing health care
services.

“Health care services” means medical or surgical treatment, nurs-
ing, hospital and optometrical services.

“Insured” means any employer obligated under the New Jersey
Workers’ Compensation Law to be insured under a policy of work-
ers’ compensation insurance issued by an insurer authorized to write
workers’ compensation insurance in the State of New Jersey.

“Insurer” means any insurer authorized to write workers’ com-
pensation insurance in the State of New Jersey.

“Managed care organization” or “MCO” means any entity that
manages the utilization of care and costs associated with claims
covered by workers’ compensation insurance.

“Medical director” means a licensed physician, board certified in
occupational medicine, internal medicine, orthopedics, neurosurgery,
neurology or related fields, having a minimum of three years ex-
perience in treating either trauma or work-related injuries or ill-
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nesses, who is employed by the MCO for the primary purpose of
providing full-time, day-to-day direction, management and
supervision of medical care.

“Medical service” means any medical, surgical, chiropractic, den-
tal, hospital, nursing, ambulance, or related services such as any
medication, crutch, prosthesis, brace, support or physical restorative
device.

“Medical service provider” or “provider” means any physician,
hospital or other person licensed or otherwise authorized by any
state to furnish medical services.

“Participating physician” or “participating provider” means a
health care physician or provider who is under contract, directly or
indirectly, with a managed care organization.

“Physician” means a person duly licensed by any state to practice
one or more of the healing arts in that state within the limits of
the license of the licentiate.

“Report” means medical information transmitted in written form
containing relevant subjective and objective findings. Reports may
take the form of brief or complete narrative reports, a treatment
plan, a closing examination report, or any forms as prescribed by
the Department or the Department of Health.

11:6-2.3 Approval of managed care organizations

(a) The completion by an MCO of the approval process conducted
by the Department, in consultation with the Department of Health,
under this subchapter shall authorize the MCO to provide medical
services under a workers’ compensation policy after the insurer has
filed an application with CRIB to obtain approval of a minimum
five percent overall premium reduction for the insured’s election to
use a Department-approved managed care system for workers’ com-
pensation medical coverage. An approval issued under this
subchapter shall not be used for any purpose except as set forth
in this subchapter.

(b) The approval issued to an MCO under this subchapter by the
Department in consultation with the Department of Health shall
remain in force for a period of two years excepting suspension or
revocation pursuant to this subchapter.

11:6-2.4 Requirements of approved managed care organizations

(a) For purposes of providing medical services to injured workers
under a workers’ compensation insurance policy as set forth in this
subchapter, an MCO shall meet the following criteria:

1. The MCO shall arrange for the full range of medical and
rehabilitative services necessary to treat injured workers, including,
but not limited to, primary care, orthopedic care, inpatient care,
emergency care, physical therapy and occupational therapy. In the
aggregate, services provided outside of the MCO network should
not exceed 20 percent of the MCO’s cost of medical and re-
habilitative services provided to injured workers.

2. The MCO shall provide geographic access by county to
emergency, medical and rehabilitative services for employer sites
covered under its program. Such services may be delivered directly,
under contract, or through written referral protocol;

3. The MCO shall have medical care direction provided and
supported by medical directors as defined in this subchapter;

4. The MCO shall provide medical management, catastrophic case
management, disability case management and monitoring. These
case management services must be supported by documented
medical and disability protocol and should be generally accepted by
the medical community;

5. The MCO shall track and manage an injured worker’s progress
from the onset of injury through case resolution;

6. The MCO shall contract with participating health care and
rehabilitation providers who are credentialed by the MCO according
to their documented criteria, which must specifically include the
provider’s ability to handle workplace injuries and ilinesses;

7. The MCO shall provide written dispute resolution and
grievance procedures to assure that disagreements with medical
providers are resolved without jeopardizing or disrupting patient
management;
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8. The MCO shall provide reports as may be required by the
Commissioner in areas including, but not limited to, medical utiliza-
tion, disability data and costs of the MCO;

9. The MCO shall possess the resources, financial and otherwise,
necessary to sustain required services; and

10. The MCO shall have a fraud detection plan, which shall
include, but not be limited to, measures for detecting and reporting
instances of possible fraud on the part of injured workers, employers,
medical providers and others. The MCO shall coordinate its fraud
detection plan with the workers’ compensation insurer’s fraud
prevention plan, where appropriate.

11:6-2.5 Managed care organizations approval procedures

(a) For purposes of obtaining the Commissioner’s approval under
this subchapter, an MCO shali submit four copies of a written
application to the Department at the following address:

Managed Health Care Bureau
Actuarial Services, Life/Heailth
N.J. Department of Insurance
CN 325

Trenton, NJ 08625

(b) The MCO application shall include the following:

1. A list of the names, addresses, and specialities of the in-
dividuals, rehabilitation centers, hospitals and other centers and
clinics that will provide services under the managed care plan. This
list shall indicate which medical service providers will act as care
coordinator physicians within the MCO. In addition, the MCO shall
provide a map of the service area, indicating the location of the
providers by type;

2. A narrative description of the places and protocol of providing
services under the plan, including: a description of the initial geo-
graphical service area. The geographical service area shall be
designated as the county in which work sites are located; a descrip-
tion of the number and type of disciplines of medical service
providers to treat work-related injuries and illnesses, such as or-
thopedic, chiropractic, dental and ophthalmologic services; and a
description of the number of care coordinator physicians in the
MCO. The MCO shall maintain a minimum of one care coordinator
physician for every 1,000 workers covered by the managed care plan.
The requirements of this paragraph shall be met unless the MCO
adequately demonstrates the unavailability of a particular type of
provider in a particular geographic service area;

3. A description of the MCO treatment standards and protocols
that will govern the medical treatment provided by all medical service
providers, including care coordinator physicians. The number of
providers should be adequate as necessary to ensure that workers
of employers covered by the MCO can:

i. Receive emergency treatment as soon as practicable, preferably
by a participating physician;

ii. Receive initial treatment by a participating physician within 24
to 72 hours (depending on the nature of the injury or illness) of
the MCO’s knowledge of the necessity or request for treatment;

iii. Receive initial treatment by a participating physician in the
MCO within five working days or as soon thereafter as practicable,
following treatment by a physician outside the MCO;

iv. Receive screening and treatment if necessary by an MCO
physician in cases requiring in-patient hospitalization;

v. Be directed to medical providers within a reasonable distance
from the worker’s place of employment, considering the nature of
care required and normal patterns of travel. To receive urgent care,
the worker shall be assigned to a physician near the workplace. The
assigned care coordinator physician will, in turn, arrange for
necessary care through a provider closer to the worker’s residence,
if appropriate;

vi. Receive treatment by a non-MCO medical service provider at
the direction of the care coordinator physician when the worker
resides outside the MCO’s geographical service area. The care coor-
dinator physician may only select a non-MCO provider who practices
closer to the worker’s residence than an MCO provider of the same
category if that non-MCO provider agrees to the terms and con-
ditions of the MCO; and
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vii. Receive specialized medical services the MCO is not otherwise
able to provide. The MCO’s application shall include a description
of the places and protocol of providing such specialized medical
services;

4. Specimen copies of contract(s), agreement(s), or other docu-
ments between the MCO and each participating medical service
provider/health care provider representative, and executed copies of
the signature page(s) of such contract, agreement or other document
for each provider;

5. The identity of a communication liaison for the Department,
employer, worker and the insurer at the MCO’s location. The
responsibilities of the liaison shall include, but not be limited to,
responding to questions and providing direction regarding outgoing
correspondence, medical bills, case management and medical
services;

6. A description of the reimbursement procedures for all services
provided in accordance with the MCO plan;

7. Satisfactory evidence of the MCQ’s ability to meet the financial
requirements necessary to ensure delivery of service in accordance
with the plan;

8. A description of the MCO’s quality assurance program which
shall include, but is not limited to:

i. A system for resolution and monitoring of problems and com-
plaints, including, but not limited to, the problems and complaints
of workers;

ii. A program which specifies the criteria and process for physician
peer review; and

iii. A standardized claimant medical recordkeeping system de-
signed to facilitate entry of information into computerized databases
for purposes of quality assurance;

9. A program under the direction of a case manager involving
cooperative efforts by the workers, the employer, the insurer, and
the managed care organization to promote early return to work for
injured workers;

10. A program which provides adequate methods of peer review
and utilization review to prevent inappropriate or excessive treat-
ment, including, but not limited to:

i. A pre-admission review program, which requires physicians to
obtain prior approval from the MCO for all non-emergency ad-
missions to the hospital and for all non-emergency surgeries prior
to surgery being performed;

il. Individual case management programs, which search for ways
to provide appropriate care at lower cost for cases which are likely
to prove very costly, such as physical rehabilitation or psychiatric
care;

iii. Physician profile analysis which shall include such information
as each physician’s total charges; number and costs of related services
provided; time loss of claimant; and total number of visits in relation
to care provided by other physicians with the same diagnosis;

iv. Concurrent review programs, which periodically review the
worker’s care after treatment has begun, to determine if continued
care is medically necessary;

v. Retrospective review programs, which examine the worker’s
care after treatment has ended, to determine if the treatment
rendered was excessive or inappropriate; and

vi. Second surgical opinion programs which describe the worker’s
ability to obtain the opinion of a second physician when non-
emergency surgery is recommended;

11. A procedure for internal dispute resolution, in coordination
with the insurer, which shall include a method to resolve complaints
by injured workers, medical providers and employers;

12. A description of the method whereby the MCO will provide
insurers with information to inform employers of all medical service
providers within the plan and the method whereby workers may be
directed to those providers;

13. Copies of the MCO certificate of incorporation and/or by-laws
indicating managed care responsibilities, if applicable;

14. A general diagram of the MCO’s managed care organizational
structure;

15. The location of the place of business where the MCO adminis-
ters the plan and maintains its records;
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16. Copies of executed contracts between the MCO and insurer,
if applicable;

17. A listing and biography of the MCO’s officers and directors,
or the individuals within the MCO responsible for managed care;

18. Evidence of or the MCO’s certification of malpractice in-
surance for each provider;

19. The MCO’s most recently audited financial report or its capi-
talization and projections if a newly organized MCO;

20. A detailed description of the MCO’s experience with the
management of health care costs associated with workers’ compensa-
tion claims and with other health care claims;

21. A copy of the certificate of the board certified medical
director;

22. The estimated savings in overall premium expected from the
use of the MCO and the methodology used in arriving at such
estimate;

23. The outline of the operation of the MCO to be provided to
employers explaining their rights and responsibilities; and

24. Any other materials specifically requested by the Com-
missioner or the Commissioner of Health in connection with a
particular application.

(c) The materials specified in (b) above shall be retained by the
Department and referred to the Department of Health for consul-
tation as necessary. Any significant changes to the nature of the
MCO’s operations as reflected in these materials shall be reported
to the Department within 30 days.

(d) The Department, in consultation with the Department of
Health, shall review these documents and grant approval, within 45
days of the MCQ’s filing its application, to those MCOs deemed
to meet the criteria set forth in this subchapter. The Commissioner
may extend the 45-day time frame an additional 30 days for good
cause shown and shall provide notice to the MCO of such extension.
A decision to deny approval shall be accompanied by a written
explanation by the Department of the reasons for denial.

(e) An MCO shall apply for renewal of its Department approval
biannually.

11:6-2.6 Confidentiality of MCO application

(a) All data or information contained in the MCQ’s application
for approval as set forth in N.J.A.C. 11:6-2.5(b) is confidential and
will not be disclosed by the Department or the Department of Health
to any person other than their employees and representatives, except
the following items, but only upon written, specified request and
upon notice to the MCO:

1. A description of the MCO’s current and prior authority to do
business in the State of New Jersey;

2. An organizational chart;

3. A listing and biography of the MCQO’s officers and directors;

4. The address of the MCO’s place of business;

5. The identity of the MCO communication liaison;

6. MCO audited financial reports, capitalization or projections, if
otherwise available as filed with any other state or Federal govern-
ment agency; and

7. The certificate of MCO’s board certified medical director.

11:6-2.7 Approval suspension and revocation

(a) The approval of an MCO issued by the Department under
this subchapter may be suspended or revoked if:

1. The Department determines that the MCO criteria set forth
in this subchapter are no longer being met;

2. Service under the plan is not being provided in accordance with
the terms of the approved plan;

3. The plan for providing medical or health care services fails to
meet the requirements of these rules;

4. Any false or misleading information is submitted by the MCO
or any member of the organization;

5. The MCO continues to utilize the services of a health care
provider whose license has been suspended or revoked by the licens-
ing board; or

6. The MCO fails to reduce losses sufficiently to produce a five
percent premium credit.

(b) If the Commissioner denies MCO approval under this
subchapter or suspends or revokes MCO approval for any of the
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reasons set forth in this subsection, the MCO may request a hearing
on the Commissioner’s determination within 10 days from the date
of receipt of such determination.

1. A request for a hearing shall be in writing and shall include:

i. The name, address and telephone number of a contact person
familiar with the matter;

ii. A copy of the Commissioner’s written determination;

iii. A statement requesting a hearing; and

iv. A concise statement describing the basis for which the MCO
believes that the Commissioner’s findings of fact are erroneous.

2. The Commissioner may, after receipt of a properly completed
request for a hearing, provide an informal conference between the
MCO and such personnel of the Department or Department of
Health as the Commissioner may direct, to determine whether there
are material issues of fact in dispute.

3. The Commissioner shall, within 30 days of a properly completed
request for a hearing, determine whether the matter constitutes a
contested case, pursuant to the Administrative Procedure Act,
N.JS.A. 52:14B-1 et seq.

i. If the Commissioner finds that there are no good-faith disputed
issues of material fact and the matter may be decided on the
documents filed, the Commissioner shall notify the MCO in writing
of the final disposition of the matter.

ii. If the Commissioner finds that the matter constitutes a con-
tested case, the Commissioner shall transmit the matter to the Office
of Administrative Law for a hearing consistent with the Uniform
Administrative Procedure Rules, N.J.A.C. 1:1.

11:6-2.8 Monitoring; auditing

(a) The Department, together with the Department of Health,
shall monitor and conduct periodic audits of the MCO as necessary
to ensure compliance with the MCO approval criteria set forth in
this subchapter.

(b) All records of the MCO and its individual participating physi-
cians or providers shall be disclosed upon request of and in a format
acceptable to the Commissioner. If such records are maintained in
a coded or semi-coded manner, a legend for the codes shall be
provided to the Commissioner.

11:6-2.9 Filing and review fees

(a) Every MCO filing for approval of its managed care program
under the procedures set forth in N.J.A.C. 11:6-2.5 shall pay the
following fees:

1. An approval application fee of $1,500 payable to “Treasurer,
State of New Jersey.”

2. A biannual approval renewal fee of $1,000 payable to “Treasur-
er, State of New Jersey.”

LABOR
(a)

OFFICE OF GRANTS AND SPECIAL PROJECTS
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 12:7

Authorized By: Raymond L. Bramucci, Commissioner,
Department of Labor.
Authority: N.J.S.A. 34:1A-3f, 42 U.S.C. §12101 et seq., and 28
C.F.R. §35.107.
Proposal Number: PRN 1993-215.
Submit written comments by May 5, 1993 to:
Linda Flores, Special Assistant
External and Regulatory Affairs
Department of Labor
Office of the Commissioner
CN 110
Trenton, New Jersey 08625-0110; and
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Howard Luckett, Director

Office of Grants and Special Projects
Department of Labor

CN 110

Trenton, New Jersey 08625-0110

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a grievance procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Labor proposes to adopt the rules
as they appear in the Department of Law and Public Safety proposal,
with the exception of Subchapter 1. Definitions, which for this agency
is proposed as follows:

SUBCHAPTER 1. DEFINITIONS

12:7-1.1 Definitions
The following words and terms, as used in this chapter, shall have
the following meanings unless the context clearly indicates otherwise.
“ADA” means the Americans with Disabilities Act, 42 US.C.A.
§12101 et seq.
“Agency” means the New Jersey Department of Labor.
“Designated decision maker” means the Commissioner of Labor or
his or her designee.
In addition, the ADA Coordinator identified in the rule for this agency
is:
ADA Coordinator
New Jersey Department of Labor
CN 110
Trenton, New Jersey 08625

(a)
DIVISION OF PROGRAMS

Notice of Extension of Comment Period
Temporary Disability Benefits

Proposed Amendments: N.J.A.C. 12:18

Take notice that the Commissioner of the New Jersey Department
of Labor is extending until May 5, 1993 the period for public comment
on the proposed amendments to N.J.A.C. 12:18 which were published
in the January 19, 1993 New Jersey Register at 25 N.J.R. 262(a). The
readoption of N.J.A.C. 12:18 proposed as part of that proposal has been
adopted, and a notice of adoption for that readoption is published
elsewhere in this issue of the New Jersey Register.

The Department received comments pertaining to the proposed
amendments to the temporary disability benefits rules, including a sug-
gestion that the amendments be distributed more broadly. The Depart-
ment has determined to act favorably on the suggestion by distributing
the proposed amendments to greater numbers of the affected public,
thereby providing greater opportunity for public comment. To do so,
the comment period is being extended to May 5, 1993 to allow sufficient
time to further distribute the proposed amendments and to receive
comments regarding same. Accordingly, the Department is hereby notify-
ing the public that the comment period is being extended for an ad-
ditional 75 days.

Submit written comments by May 5, 1993 to:

Linda Flores, Special Assistant
External and Regulatory Affairs
Office of the Commissioner
Department of Labor

CN 110

Trenton, New Jersey 08625-0110
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COMMERCE AND ECONOMIC DEVELOPMENT

COMMERCE AND
ECONOMIC DEVELOPMENT

(b)
OFFICE OF HUMAN SERVICES
Disability Discrimination Grievance Procedure

Proposed New Rules: N.J.A.C. 12A:1

Authorized By: Barbara McConnell, Commissioner, Department
of Commerce and Economic Development.
Authority: N.J.S.A. 52:27H-6.f., 42 U.S.C. §12101 et seq., and
28 C.F.R. §35.107.
Proposal Number: PRN 1993-202.
Submit written comments by May 5, 1993 to:
Stephen P. McPhillips
ADA Coordinator
Office of Human Resources
Department of Commerce and Economic Development
CN 822
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of Commerce and Economic Develop-
ment proposes to adopt the rules as they appear in the Department of
Law and Public Safety proposal, with the exception of Subchapter 1.
Definitions, which for this agency is proposed as follows:

SUBCHAPTER 1. DEFINITIONS

12A:1-1.1 Definitions
The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.CA.
§12101 et seq.
“Agency” means the New Jersey Department of Commerce and
Economic Development.
“Designated decision maker” means the Commissioner of Com-
merce and Economic Development or his or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
ADA Coordinator
New Jersey Department of Commerce and
Economic Development
CN 822
Trenton, New Jersey 08625

(c)
THE COMMISSIONER

Walver of Executive Order No. 66(1978)
Development of Small Businesses and Women and
Minority Businesses

N.J.A.C. 12A:9

Take notice that the rules concerning the development of small busi-
nesses and women and minority businesses, NJ.A.C. 12A:9, were to
expire March 7, 1993, pursuant to Executive Order No. 66(1978). The
Department of Commerce and Economic Development intends to re-
adopt this chapter, but such could not be accomplished by March 7, 1993.

The provisions set forth in these rules provide the scope of technical
assistance and financial assistance to encourage the establishment and
growth of small businesses and businesses owned by minorities and
women.
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LAW AND PUBLIC SAFETY

Due to the important purpose of the services defined in this chapter,
and it being imperative that no lapse of these rules occur, Governor
Florio, on March 5, 1993, directed that the five-year sunset provision
of Executive Order No. 66(1978) is waived for N.J.A.C. 12A:9 and that
the expiration date for this chapter is extended from March 7, 1993,
to and including May 30, 1993.

LAW AND PUBLIC SAFETY
(a)

DIVISION OF CRIMINAL JUSTICE
POLICE TRAINING COMMISSION

Police Training Commission Rules

Proposed Readoption with Amendments: N.J.A.C.
13:1

Authorized By: Police Training Commission, Wayne S. Fisher,
Ph.D., Chairman and Deputy Director, Division of Criminal
Justice.

Authority: N.J.S.A. 52:17B-71(h).

Proposal Number: PRN 1993-180.

Submit comments by May 5, 1993 to:
Geri Schaeffer, Supervisor
Standards Administration Unit
Division of Criminal Justice
25 Market Street
CN 085
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The Police Training Commission was created in 1961. It now has the
responsibility for supervising 22 schools throughout the State which
provide basic police training, in-service training and specialized training
for virtually every kind of law enforcement agency with the exception
of the Division of State Police. In 1989 its jurisdiction was substantially
increased by including all state and county corrections officers and
juvenile detention officers. The Commission promulgates 28 courses,
annually utilizes the services of 3,600 instructors and certifies the satisfac-
tory completion of required courses by 3,300 police officers, investigators,
special law enforcement officers, corrections officers, juvenile detention
officers, campus police officers, sheriff’s officers and deputies and arson
investigators.

In 1985, the Commission was legislatively allocated to the Division
of Criminal Justice in the Department of Law and Public Safety. Full
time staff have been assigned by the Division’s Director to administer
the operations of the Commission.

The present rules of the Police Training Commission will expire
pursuant to Executive Order No. 66(1978) on July 5, 1993. The Com-
mission proposes to readopt most of the present rules without change.
The proposed amendments reflect necessary changes in language,
procedures and policies based upon the past five years’ experience of
the expansion of training law enforcement officers and the role of the
Commission itself in supervising this ever increasing area of education.

Subchapter 1 defines the terms employed in the chapter. Subchapter
2 provides for the relaxation of the rules and the authority of the
Chairman to act on behalf of the Commission in certain situations.
Subchapter 3 sets forth the procedures for a school to be certified and
recertified by the Commission and also includes grounds for the
suspension or revocation of a school’s certification.

Subchapter 4 contains provisions for the certification of an instructor
at a Commission-approved school and special certifications for a firearms
instructor, range master, radar instructor and physical conditioning in-
structor. The requirements for certification of trainees in basic and other
courses together with the authority of the Commission to revoke certifica-
tion are set forth in subchapter 5, Commission approval of curriculum
and courses is provided in subchapter 6.

Subchapter 7 governs the administration of Commission-approved
schools. It sets forth the responsibilities of the agency which administers
the school and the school director and details such responsibilities with
respect to compliance with Commission practices and policies.
Subchapter 8 sets forth the procedures to be undertaken by an employing
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law enforcement agency prior to the acceptance of an officer into a basic
course. Procedures for appeals to the Commission from actions of its
staff or a school director are set forth in subchapter 9.

The proposed amendments are described as follows:

NJA.C. 13:1-1.1

The term “police” has been substituted for “law enforcement” officer
to coincide with the definition of “police officer” and its subsequent use
in these rules.

The definition of “in-service course” has been redefined to limit it
only to Commission-approved courses and to exclude those courses which
may not have Commission approval.

The definition of “law enforcement agency” has been amended to
further clarify that it does not apply to Federal or bi-state police forces.

The “police instructor” definition has been amended so to restrict it
to only a person who is employed as a police officer.

The definition of “police officer” has been expanded to also extend
it to those juvenile detention officers who are involved with juvenile
offenders at residential facilities in addition to custodial facilities.

A definition of “special instructor” has been added to distinguish
civilian, as opposed to police, personnel who may be authorized to teach
at a Commission-approved school.

NJ.A.C. 13:1-3.4 and 3.5

The term “commission staff”” has been substituted for “Administrator
of Police Services” as that title has become vacant.

NJA.C. 13:1-3.6

The date for recertification of schools has been deleted because that
date has passed and all schools have complied with the recertification
process.

NJAC. 13:14.1

The proposed amendment restates the exception for the requirement
of instructor certification in an emergency which is contained in
13:1-7.2(a)14.

NJA.C. 13:1-4.5(a)

The staggered instructor renewals previously provided in this
subchapter have now been completed and the provision therefor has
been deleted. The amendment adds the requirement that an instructor
must teach at least once in each certification period. This is an adminis-

trative procedure which is intended to purge the records of instructors
who are no longer active.

N.J.A.C. 13:1-5.1(a)1

The amendment adds the Basic Course for County Park Rangers and
the Basic Course for Residential and Day Program Youth Workers.
These courses are now offered at certain approved schools.

N.JA.C. 13:1-6.1

The word “all” has been deleted because not every school offers all
Commission-approved courses. “Components of a basic course” was
substituted for “instruction” to make it clear that any additional matter
has to be within the limitations of a basic course.

N.JAC. 13:1-7.2(a)7

This amendment requires that an iliness or injury of an instructor
should be reported to the instructor’s law enforcement agency so as to
make certain that the appropriate insurance coverage is obtained.

NJA.C. 13:1-7.2(a)8

Language with respect to the suspension of a trainee has been deleted
because experience has shown that this procedure has never been uti-
lized. The universal procedure has been to dismiss a trainee for unaccept-
able behavior or other good cause. The amendment also fixes a two
business day time limit for notification of a dismissal rather than an
unspecified period of time.

NJ.A.C. 13:1-7.2(a)13

This paragraph has been deleted because the Commission staff no
longer conducts a training course for instructors.
NJA.C. 13:1-7.2(a)14

This amendment clarifies that a non-certified instructor may be used
in an emergency, but that the Commission staff must be notified prior
to any teaching by such individual.
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NJA.C. 13:1-7.2(a)20

i. A “notice and acknowledgment” form has been substituted for a
“waiver” as the former more closely describes the document that is given
to each trainee with respect to drug testing.

v. This amendment would permit a school to conduct more than one
drug test during a course. Otherwise, a trainee could anticipate that there
would be no further testing after the initial test.

xiv. Because of the number of dismissals for this reason, it is proposed
that there should be a separate and distinct ground for dismissal from
a school based upon a positive drug test result rather than relying upon
a dismissal for “good cause” as heretofore provided in these rules.

xv. This amendment would authorize the Commission to notify the
central registry maintained by the Division of State Police of a positive
drug test of a trainee under certain circumstances, such as when a school
or an employing agency neglects to do so after an appeal of a dismissal
has been affirmed by the Commission. This proposal is intended to have
the Commission Rules conform more accurately to the Attorney
General’s Drug Screening Guidelines.

N.JA.C. 13:1-8.4(b)

It is proposed that an appointing authority, rather than the Com-
mission, should obtain the official documentation in connection with a
waiver appeal in order to expedite the process and save the time of
Commission staff.

Social Impact

The proposed readoption and amendment of these rules are intended
to reflect the policy and procedures of the Police Training Commission
and laws relating to police, training together with any changes affecting
the training of law enforcement officers since the adoption of the
Commission’s Rules in 1988. The public will benefit from the amend-
ments which, for the most part, are merely intended to clarify the existing
rules and improve the operations of the Commission and its staff and
the resultant administration of such training by the schools under the
jurisdiction of the Commission. Both the readoption and the amend-
ments will have a positive impact upon the law enforcement agencies
which employ persons who have received this training and this will, in
turn, benefit the public served by them. No adverse social impact is
anticipated from any of these amendments.

Economic Impact

The readoption and amendment of these rules should not have any
economic impact of consequence. The schools approved by the Police
Training Commission are financially supported by various government
agencies. Each school may establish reasonable tuition schedules and a
trainee’s fees are usually borne by the appointing law enforcement
agency. The Commission is staffed by employees of the Division of
Criminal Justice who are assigned as needed by the Director. No signifi-
cant increase in the cost of administering or conducting police training
to the State, any approved school or any law enforcement agency is
anticipated as the result of the adoption of these amendments.

Regulatory Flexibility Statement
These rules only apply to the training of law enforcement officers and
not to small businesses as that term is defined in the Regulatory Flexibili-
ty Act, NJ.S.A. 52:14B-16 et seq. Therefore, no regulatory flexibility
analysis is required.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 13:1.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

13:1-1.1 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Appointing authority” means a person or group of persons having
the power of appointment to or removal from offices, positions or
employment as [law enforcement] police officers, corrections officers
and juvenile detention officers.
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“In-service course” means any Commission-approved course of
study which a police officer, corrections officer or juvenile detention
officer shall attend after completion of the basic course.

“Law enforcement agency” means any police force, corrections
authority or organization functioning within this State, except for
the Division of State Police and any Federal or a bi-state police
force, which has by statute or ordinance the responsibility of detect-
ing crime and enforcing the criminal or penal laws of this State.

“Police instructor” means an individual who is employed as a
police officer as defined in this subchapter and is certified by the
Commission to teach at a Commission-approved school.

“Police officer” means any employee of a law enforcement agency,
other than a civilian employee, any member of a fire department
or force who is assigned to an arson investigation unit pursuant to
Public Law 1981, Chapter 409 and any corrections officer or juvenile
detention officer. A “juvenile detention officer” includes one who
is involved with the custody of juvenile offenders of the law who
performs his or her duties in residential facilities.

“Special instructor” means a civilian who is not employed as a
police officer as defined in this subchapter and is certified by the
Commission to teach in a Commission-approved school.

13:1-3.4 Application review

The Commission staff shall review the application to determine
if the applicant has demonstrated a need for the school, shall inspect
the facility where the training is to be conducted and determine if
the applicant has the necessary resources to operate the school. The
[Administrator of Police Services] Commission staff shall submit a
written report to the Commission which shall contain a recommenda-
tion with respect to the request. The Commission shall approve or
disapprove the certification request with any conditions it believes
to be appropriate.

13:1-3.5 Hearing on application

In the event a law enforcement agency interposes an objection
with respect to school certification or there is more than one appli-
cation for certification of a school within the same or adjoining
counties the [Administrator of Police Services] Commission staff
may, for good cause, schedule a hearing by the Commission on the
matter after due notice to the affected parties. The Commission shall
approve or disapprove the certification request with any conditions
it believes to be appropriate.

13:1-3.6 School recertification

Initial certification or recertification of a school by the Commission
shall be for a period of three years. An application for recertification
shall be the same as that provided in N.J.A.C. 13:1-3.2 through 3.5
together with a Commission staff determination that a school has
complied with all Commission requirements. [Schools which are
currently certified shall apply for recertification by July 19, 1991.]

13:1-4.1 Certification requirement

All instructors participating in a course authorized by the Com-
mission must be certified before they are permitted to teach except
as set forth in this subchapter and except as provided for in an
emergency as set forth in NJA.C. 13:1-7.2(a)14.

13:1-4.5 Certification

(a) Initial instructor certifications and renewals thereof shall ex-
pire on December 31 of the third year after the granting or renewal
of the certifications|, provided that, renewals of certifications ap-
proved prior to December 31, 1988 shall be staggered for periods
of one, two or three years as determined by the Administrator of
Police Services in order that approximately one-third of all certifica-
tions will be subject to approval each year]. As a condition of
recertification, an instructor must teach at least once during the
prior certification period.

(b)-(c) (No change.)
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13:1-5.1 Certification requirements; basic courses

(a) A trainee shall be eligible for certification when the school
director affirms that:

1. The trainee has achieved the minimum requirements set forth
in the Basic Course for Police Officers, the Basic Course for In-
vestigators, the Basic Course for Special Law Enforcement Officers,
the Basic Course for Corrections Officers [or], the Basic Course for
Juvenile Detention Officers, the Basic Course for County Park
Rangers or the Basic Course for Juvenile Residential and Day
Program Youth Workers and has demonstrated an acceptable degree
of proficiency in the performance objectives contained therein;

2.-3. (No change.)

13:1-6.1 Curriculum and courses

A curriculum promulgated by the Commission shall be the re-
quired curriculum at a Commission-approved school. The Com-
mission curricula are incorporated herein by reference and are
available from the Commission at the Richard J. Hughes Justice
Complex, CN-085, Trenton, New Jersey 08625. An approved school
shall conduct [all] basic courses and those other courses as shall be
required by the Commission. In addition to the required curriculum,
a school may also offer, with Commission staff approval, additional
[instruction] components of a basic course.

13:1-7.2 Operating entity responsibilities

(a) The law enforcement agency, combination of law enforcement
agencies, institution of higher learning, or recognized governmental
entity certified to operate a school is vested with the power,
responsibility and duty:

1.-6. (No change.)

7. To report immediately the illness or injury of a trainer or an
instructor to an appropriate official in the trainee’s or instructor’s
law enforcement agency and to the Commission staff;

8. To [suspend or] dismiss a trainee who has demonstrated that
he or she will be ineligible for Commission certification, for unac-
ceptable behavior or for other good cause. In such cases:

i. The trainee shall be informed immediately of the reason(s) for
the action;

ii. As soon as possible, but in no event later than the second
business day thereafter, a written statement of the reason(s) for the
action shall be provided to the trainee, the appropriate official in
the trainee’s law enforcement agency and the Commission;

iii. The [suspension or] dismissal of a trainee for misconduct may
take effect immediately when, in the opinion of the school director,
the continued presence of the trainee would be disruptive of or
detrimental to the conduct of the class;

iv. Upon the written request of a trainee, the Commission Chair-
man may, after consultation with the school director and for good
cause, permit a trainee to remain in school pending the appeal of
a [suspension or] dismissal pursuant to N.J.A.C. 13:1-9;

v. A trainee who is dismissed from a school for misconduct shall
not receive credit for any subjects completed up to the time of
dismissal;

9.-12. (No change.)

[13. To forward to the Commission, two months in advance of
the beginning of a class, a request for Commission staff to conduct
a training course for instructors;]

[14.]13. To verify that all instructors have Commission certifica-
tion. In an emergency or compelling circumstances, a non-certified
instructor may be used. In such event the Commission staff shall
be notified as soon as possible and prior to any teaching by such
individual and informed of the reason for this exception;

Recodify existing 15 to 19 as 14 to 18. (No change in text.)

[20.]19. To conduct drug screening of all trainees so as to provide
for the safety and welfare of all trainees, instructors and other school
personnel in accordance with the following procedures:

i. All trainees will be requested to sign a [waiver] notice and
acknowledgment in a form prescribed by the Commission consenting
to the sampling and testing of urine during the course. This [waiver]
notice and acknowledgment will include notification that a positive
confirmation of the presence of illegal drugs in the
trainee’s urine will result in dismissal from the school;
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ii.-iv. (No change.)

v. Trainees will be required to submit [a] urine samples [at any
time] during the course;

vi.-xiii. (No change.)

xiv. The school director shall dismiss any trainee who produces
a positive test result for illegal drug usage. Such dismissal shall
constitute a dismissal for misconduct; and

xv. The Commission may, as circumstances warrant, notify the
central registry maintained by the Division of State Police of a
trainee’s positive test result for illegal drug usage.

Recodify existing 21 to 23 as 20 to 22. (No change in text.)

13:1-8.4 Waivers

(a) (No change.)

(b) A request to waive training shall be submitted by the appoint-
ing authority to the Commission on a form prescribed by the Com-
mission together with official documentation from the institution
where the training was obtained.

(c)-(d) (No change.)

(a)
ADMINISTRATION
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 13:1C

Authorized By: Robert J. Del Tufo, Attorney General.

Authority: N.J.S.A. 52:17B-4d, 42 U.S.C. §12101 et seq. and
28 C.F.R. §35.107.

Proposal Number: PRN 1993-199.

Submit written comments by May 5, 1993 to:
Brian McKeever
Department of Law and Public Safety
Hughes Justice Complex
CN 080
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
All participating agencies propose to adopt the rules as published in this
Department of Law and Public Safety proposal, with the exception of
Subchapter 1, which will contain definitions specific to each agency and
appear as indicated at each agency’s Notice of Proposed Rulemaking
also published in this issue of the New Jersey Register. In addition, the
numbering of the rules will conform to each agency’s codification in the
Administrative Code. Finally, certain text in this proposed rule will be
specific to the particular agency, as indicated in brackets herein.

The agency proposal follows:

Summary

The proposed rules establish a procedure for State agencies to follow
when someone wishes to complain that the agency has done something
that violates the Americans with Disabilities Act, also known as the ADA
(42 US.C.A. §12101 et seq.). The ADA prohibits a public entity, includ-
ing the State agencies proposing to adopt these rules, from discriminating
against a qualified individual with a disability, or from excluding that
person from participation in, or denying the person the benefits of, the
services, programs or activities of the agency. Regulations of the United
States Justice Department (found at 28 C.F.R. Part 35) require that such
governmental agencies maintain and publish a procedure to be followed
when someone wishes to complain of a violation of the law. Under this
procedure anyone, including an employee or applicant for employment,
who believes he or she has been discriminated against in any program,
service or activity of the State agency, may require the agency to review
and, if appropriate, to investigate the grievance. These rules set a 45
day objective for the completion of the inquiry by the agency and the
issuance of a written determination by the head of the agency or a
designee; they also set a 20 day limit following the incident complained
of in which the individual may file the grievance. The rules also identify
by title, with address and telephone number, the ADA coordinator of
the agency who will be the person to receive the grievances in the first
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instance. These rules will also contain a form for filing a grievance and
a Notice of ADA Procedure, a copy of which will be made available
to interested persons.

Social Impact

Because the injustice of discrimination continues to be visited upon
the disabled members of our society solely on account of their disabilities,
Congress passed the ADA, which attacks that injustice on many fronts
and with many methods. One of these fronts is public entities and one
of the methods is the requirement that such public entities undertake
an examination of complaints that they have violated the substantive
provisions of the ADA. The disabled are sometimes excluded from the
programs, services or activities of government agencies out of ignorance
on the part of the non-disabled and sometimes out of the lack of an
available established mechanism whereby those barriers to participation
or enjoyment of benefits can be removed. This proposed grievance
procedure will provide the disabled one means to correct such lingering
discrimination and to eliminate persisting barriers. The procedure will
also assist State agencies to eliminate such discrimination by bringing
to the agency’s attention instances where such discrimination continues
to exist and providing the agency the necessary insight and opportunity
to correct them. Both the society at large, the government in particular,
and the disabled individuals will benefit from the enactment of these
rules, as barriers to access are removed and the programs, services and
activities of the New Jersey State government are made available in a
nondiscriminatory manner, thereby enabling the disabled fuller and more
equal participation in all aspects of life. It is in the nature of the proposed
procedure that it be informal and expeditious, but still effective; thus,
the remediation of discriminatory conditions will be facilitated quickly
and without the cumbersome and sometimes counterproductive
formalities of other methods of complaint resolution.

Economic Impact

Although the proposed grievance procedure will result in some minor
additional expense to the agency, the result of the inquiries and investiga-
tions precipated by the use of the procedure may have significant
economic impacts, both as additional expenses are incurred by the agency
in remediating instances of discrimination or eliminating barriers, and
as the resulting nondiscriminatory access to the agency’s programs,
services and activities results in additional gains for the disabled that
have economic value to them.

Regulatory Flexibility Statement
The proposed new rules impose no requirements on small businesses
as defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et
seq. Requirements are imposed on State agencies, and persons complain-
ing that an agency has failed to comply with the ADA must provide
certain information in their complaint. A regulatory flexibility analysis
is not, therefore, required.

Full text of the proposed new rules follows:

CHAPTER 1C
DISABILITY DISCRIMINATION GRIEVANCE PROCEDURE

SUBCHAPTER 1. DEFINITIONS

13:1C-1.1 Definitions

The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.

“ADA” means the Americans with Disabilities Act, 42 U.S.C.A.
§12101 et seq.

“Agency” means the Department of Law and Public Safety.

“Designated decision maker” means the Attorney General or a
designee of the Attorney General.

SUBCHAPTER 2. GENERAL PROVISIONS

13:1C-2.1 Purpose

(a) These rules are adopted by the agency in satisfaction of the
requirements of the ADA and regulations promulgated pursuant
thereto, 28 C.F.R. 35.107.

(b) The purpose of these rules is to establish a designated coordi-
nator whose duties shall include assuring that the agency complies
with and carries out its responsibilities under the ADA. Those duties
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shall also include the investigation of any complaint filed with the
agency pursuant to N.J A.C. 13:1C4.

13:1C-2.2 Required ADA Notice

In addition to any other advice, assistance or accommodation
provided, a copy of the following notice shall be given to anyone
who inquires regarding the agency’s compliance with the ADA or
the availability of accommodation which would allow a qualified
individual with a disability to receive services or participate in a
program or activity provided by the agency.

AGENCY NOTICE OF ADA PROCEDURE

The agency has adopted an internal grievance procedure providing
for prompt and equitable resolution of complaints alleging any action
prohibited by the U.S. Department of Justice regulations implement-
ing Title IT of the Americans with Disabilities Act. Title II states,
in part, that “no otherwise qualified disabled individual shall, solely
by reason of such disability, be excluded from participation in, be
denied the benefits of or be subjected to discrimination” in programs
or activities sponsored by a public entity.

Rules describing and governing the internal grievance procedure
can be found in the New Jersey Administrative Code, N.J.A.C.
13:1C-1.1 et seq. As those rules indicate, complaints should be
addressed to the agency’s designated ADA Coordinator, who has
been designated to coordinate ADA compliance efforts, at the
following address:

(The following address will be specific to the Agency)

ADA Coordinator

Department of Law and Public Safety
Hughes Justice Complex

CN 080

Trenton, New Jersey 08625

1. A complaint may be filed in writing or orally, but should contain
the name and address of the person filing it, and briefly describe
the alleged violation. A form for this purpose is available from the
designated ADA coordinator. In cases of employment related com-
plaints, the procedures established by the Department of Personnel,
N.J.A.C. 4A:7-1.1 et seq. will be followed where applicable.

2. A complaint should be filed promptly within 20 days after the
complainant becomes aware of the alleged violation. (Processing of
allegations of discrimination which occurred before this grievance
procedure was in place will be considered on a case-by-case basis).

3. An investigation, as may be appropriate, will follow the filing
of a complaint. The investigation will be conducted by the agency’s
designated ADA Coordinator. The rules contemplate informal but
thorough investigations, affording all interested persons and their
representatives, if any, an opportunity to submit evidence relevant
to a complaint.

4. In most cases a written determination as to the validity of the
complaint and a description of the resolution, if any, will be issued
by the designated decision maker and a copy forwarded to the
complainant no later than 45 days after its filing.

5. The ADA coordinator will maintain the files and records of
the agency relating to the complaints filed.

6. The right of a person to a prompt and equitable resolution
of the complaint filed hereunder will not be impaired by the person’s
pursuit of other remedies such as the filing of an ADA complaint
with the responsible Federal department or agency or the New Jersey
Division on Civil Rights. Use of this grievance procedure is not a
prerequisite to the pursuit of other remedies.

7. The rules will be construed to protect the substantive rights
of interested persons, to meet appropriate due process standards
and to assure that the agency complies with the ADA and im-
plementing Federal rules.

SUBCHAPTER 3. DESIGNATED ADA COORDINATOR

13:1C-3.1 Designated ADA coordinator
(a) The designated coordinator of ADA compliance and com-
plaint investigation for the agency is:
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(The following address will be specific to the Agency)
ADA Coordinator
Department of Law and Public Safety
Hughes Justice Complex
CN 080
Trenton, New Jersey 08625

(b) All inquiries regarding the agency’s compliance with the ADA
and the availability of accommodation which would allow a qualified
individual with a disability to receive services or participate in a
program or activity provided by the agency should be directed to
the designated coordinator identified in (a) above.

(c) All complaints alleging that the agency has failed to comply
with or has acted in a way that is prohibited by the ADA should
be directed to the designated ADA coordinator identified in this
section, in accordance with the procedures set forth in N.J.A.C.
13:1C-4.

SUBCHAPTER 4. ADA COMPLAINT PROCEDURE

13:1C-4.1 Complaint procedure

A complaint alleging that the agency has failed to comply with
the ADA or has acted in a way that is prohibited by the ADA shall
be submitted either in writing or orally to the designated ADA
coordinator identified in N.J.A.C. 13:1C-3.1. A complaint alleging
employment discrimination will be processed pursuant to the rules
of the Department of Personnel, N.J.A.C. 4A:7-1.1 through 3.4, if
those rules are applicable.

13:1C-4.2 Complaint contents

(a) A complaint submitted pursuant to this subchapter may be
submitted in or on the form set forth at N.JA.C. 13:1C-4.3

(b) A complaint submitted pursuant to this subchapter shall in-
clude the following information:

1. The name of the complainant, and/or any alternate contact
person designated by the complainant to receive communication or
provide information for the complainant;

2. The address and telephone number of the complainant or
alternate contact person; and

3. A description of manner in which the ADA has not been
complied with or has been violated, including times and locations
of events and names of witnesses if appropriate.

13:1C-4.3 Complaint form
The following form may be utilized for the submission of a
complaint pursuant to this subchapter:

Americans with Disabilities Act Grievance Form
Date:

Name of grievant:

Address of grievant:

Telephone number of grievant:

Disability of grievant:

Name, address and telephone number
of alternate contact person:

Agency alleged to have denied access:

Department:

Division:

Bureau or office:

Location:

Incident or barrier:

Please describe the particular way in which you believe you have
been denied the benefits of any service, program or activity or have
otherwise been subject to discrimination. Please specify dates, times
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and places of incidents, and names and/or positions of agency
employees involved, if any, as well as names, addresses and
telephone numbers of any witnesses to any such incident. Attach
additional pages if necessary.

Proposed access or accommodation:

If you wish, describe the way in which you feel access may be had
to the benefits described above, or that accommodation could be
provided to allow access.

A copy of the above form may be obtained by contacting the
designated ADA coordinator identified at N.JJ.A.C. 13:1C-3.1.

13:1C-4.4 Investigation

(a) Upon receipt of a complaint submitted pursuant to this
subchapter, the designated ADA coordinator will notify the com-
plainant of the receipt of the complaint and the initiation of an
investigation into the matter. The designated ADA coordinator will
also indicate a date by which it is expected that the investigation
will be completed, which date shall not be later than 45 days from
the date of receipt of the complaint, unless a later date is agreed
to by the complainant.

(b) Upon completion of the investigation, the designated ADA
coordinator shall prepare a report for review by the designated
decision maker for the agency. The designated decision maker shall
render a written decision within 45 days of receipt of the complaint,
unless a later date is agreed to by the complainant, which decision
shall be transmitted to the complainant and/or the alternate contact
person if so designated by the complainant.

(a)
DIVISION OF ALCOHOL.IC BEVERAGE CONTROL

Fees and Terms

Minor's Employment Permit, Rehabilitation
Employment Permit, Transportation License
Insignia, Limited Transportation Permit, Limited
Transportation Permit Insignia

Proposed Amendments: N.J.A.C. 13:2-14.2, 14.7,
20.6 and 21.4

Authorized By: John G. Holl, Acting Director, Division of
Alcoholic Beverage Control.
Authority: N.1S.A. 33:1-1(x) and (), 2, 3, 10, 11, 13, 14, 23,
25,26, 28, 28.1, 28(a), 31, 35, 39, 50, 55, 66 and 74.
Proposal Number: PRN 1993-197.
Submit written comments by May 5, 1993 to:
John G. Holl
Acting Director
Division of Alcoholic Beverage Control
140 East Front Street
CN-087
Trenton, New Jersey 08625-0087
The agency proposal follows:

Summary
On December 16, 1992, P.L. 1992, ¢.188 (the “Act”), was enacted
which amended various sections of the Alcoholic Beverage Control Act
by increasing fees and filing costs of various permits, petitions and
appeals. In addition, the Act created a funding mechanism to insure a
stable and continuous revenue base to be used for the enforcement and
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regulation of the laws and regulations as established by the Alcoholic
Beverage Control Act. As part of this overall funding mechanism, the
Division is proposing by amendment to increase certain permit and
insignia fees established by rule. The increased fees would effect the
minor’s employment permit, the rehabilitation employment permit, trans-
portation license insignia, the limited transportation permit and the
limited transportation permit insignia. These increases are necessary as
part of the overall projected revenue base necessary for the enforcement
and reguiation of the Alcoholic Beverage Control Act. The following
amendments are proposed:

The minor’s employment permit fee (N.J.A.C. 13:2-14.2(b)) is
proposed to be increased from $5.00 to $10.00. This permit is issued
to persons at least 15 years old but under the age of 18, permitting them
under certain criteria and provisions to be employed on a licensed
premises. The permit is issued on an annual basis and must be renewed.
The Division issued 824 minor’s employment permits in 1992. The fee
was last increased in 1971.

The rehabilitation employment permit fee (N.J.A.C. 13:2-14.7(c)) is
proposed to be increased from $15.00 to $100.00. This permit may be
issued to persons who have been convicted of crimes involving moral
turpitude. If certain provisions and criteria are met, the Director will
issue the permit allowing the person to work on a licensed premises
under certain limitations. The permit is issued on an annual basis and
must be renewed. The Division issued 111 of these permits in 1992, The
fee was last increased in 1978.

The transportation license insignia fee (N.J.A.C. 13:2-20.6(c)) is
proposed to be increased from $10.00 to $20.00 per vehicle. The insignia
must be affixed to those vehicles used by the 216 holders of transporta-
tion licenses that transport alcoholic beverages into, out of, and through
the State of New Jersey. The licensee is permitted to transport alcoholic
beverages which are intended for sale and delivery in New Jersey. The
licensee is required to have an insignia affixed to each vehicle dem-
onstrating that it is licensed to carry alcoholic beverages. The Division
anticipates that it will issue in excess of 10,000 insignia annually. The
last fee change regarding transportation license insignia was in 1989 when
the fee was decreased from $25.00 to $10.00.

The limited transportation permit fee (NJ.A.C. 13:2-21.4(b)) is
proposed to be increased from $200.00 to $400.00. The permit is issued
for a period of one year to those entities that transport alcoholic
beverages not intended for delivery, sale or use in New Jersey. The
Division issued approximately 180 limited transportation permits for the
1992-93 license term. The fee was last increased in 1980.

The limited transportation permit insignia fee (N.J.A.C. 13:2-21.4(¢))
is proposed to be increased from $20.00 per vehicle to $40.00. This
insignia must be affixed to the limited transportation permittee’s specific
vehicle as proof that it is properly licensed. The Division anticipates that
it will issue in excess of 4,800 insignia annually. The fee was last increased
in 1980.

The Division also proposes an amendment to change the term of the
limited transportation permit and insignia, N.J.A.C. 13:2-21.4(c)l. The
term of the permit and insignia is 12 months but is proposed to be
amended to commence on October 1st instead of July 1st as currently
set forth in the rules. The reason for this change is to allow the Division
to disperse the renewals of the various permits so that they do not
become due and processed at the same time. The proposed change to
October 1st will allow the Division additional time to process the appli-
cations and insure that there is no disruptive effect on the limited
transportation permittees. The amendment will also extend the current
180 limited transportation permits and insignia that expire on June 30,
1993 to September 30, 1993 with no additional fee.

Social Impact

The proposed fee increases will have a very positive social impact upon
the citizens of New Jersey and the Alcoholic Beverage Industry. The
overall statutory and regulatory change will enable the Department and
the Division to maintain a continuous and stable source of revenue for
the purpose of enforcing and maintaining the regulatory framework of
the Alcoholic Beverage Control laws and regulations. The increase will
impact on all current and potential minors seeking employment, persons
convicted of certain crimes seeking employment in the alcoholic beverage
industry and all current and potential persons transporting alcoholic
beverages in New Jersey. The social impact upon these persons based
on the actual fee to be charged will be minimal but the overall balancing
social impact is very positive since it will insure continuous enforcement
and protection of the public health, safety and welfare by requiring and
maintaining compliance.
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The proposed change in the limited transportation permit term should
have no impact on any party other than the permittees which will be
minimal. The change and amendment will insure no disruptive break
in term and allow the Division to disperse the terms of the various
permits so they do not all become due at the same time.

Economic Impact

The proposed amendment should have a limited economic impact
upon the 834 applicants for minor’s employment permits and 111 appli-
cants for rehabilitation employment permits. While the increases are at
least double, the actual amount of the fee to be charged to the individual
is reasonable. In addition, the increased fees, especially in the case of
the rehabilitation employment permit, more realistically represent the
actual administrative costs of investigating, reviewing and issuing the
permit.

It is anticipated that the fee increases will have a limited economic
impact on the 180 limited transportation permittees and the approximate
4,800 vehicles they will use for the transportation of alcohol. The fees
were last increased in 1980. The impact will also be limited upon the
216 transportation licensees who require insignia for approximately
10,000 vehicles. The transportation license insignia were decreased in
1989 from $25.00 to $10.00 and even with the proposed increase the
fee will not reach 1989 levels. These increases, when viewed as part of
the overall funding mechanism mandated by the Act, will have a positive
economic impact upon the citizens and the alcoholic beverage industry
in New Jersey, since all fees generated are to be specifically used for
the enforcement and regulation of the alcoholic beverage industry. En-
forcement and continued regulation of the alcoholic beverage industry
will promote and maintain the health, safety and welfare of the citizens
of New Jersey as it relates to the sale, service and delivery of alcoholic
beverages. In addition, it will provide for the continual and effective
stability of the alcoholic beverage industry by insuring a competitive
marketplace which is monitored to prevent unfair and discriminatory
trade practices.

Regulatory Flexibility Analysis

In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq. the affected individual applicants for minor’s employ-
ment permits and rehabilitation employment permits would not be con-
sidered small businesses and are therefore not covered by the Act. In
several instances with the issuance of minor’s employment permits, the
employer/licensee may seek to pay the fee for its employees. This
employer is considered a small business and he may indirectly be covered
by the Act. In those instances, the amendment requires no additional
records or reporting; the only requirement is that the fee be paid in
full in a timely manner.

In reviewing the nature and type of holders of transportation licenses
and limited transportation permits, it would appear that the majority of
these entities would not be considered small businesses as defined by
the Act. For those entities that would be considered small businesses,
the proposed fee changes impose no additional reporting or recordkeep-
ing requirements by any applicant nor require the necessity to retain
any professional service for compliance. The only compliance required
is the paying of the increased fees in a timely manner. The increased
fees are necessary to insure a stable and healthy alcoholic beverage
industry by maintaining a guaranteed and continuous revenue source to
be used for the compliance and enforcement of the alcoholic beverage
laws and regulations. In balancing the necessity for the increase in fees,
the Division of Alcoholic Beverage Control believes that the impact is
minimal and the necessary need is great.

The change in the licensing year will have a minimal effect upon the
limited transportation permittees. There will be minimal recordkeeping
changes necessary in the current license term and the current insignia
and permits that are issued shall be extended at no additional cost until
the beginning of the proposed new term.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

13:2-14.2 Minor’s employment permit; fees

(a) (No change.)

(b) The fee for an individual permit is [$5.00] $10.00 per annum,
or any part thereof.

13:2-14.7 Rehabilitation employment permit; duration; types; fees
(a)-(b) (No change.)
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(c) The fee for either type of rehabilitation employment permit
shall be [$15.00] $100.00 per annum, payable on the date of appli-
cation.

13:2-20.6 Applications; fees

(a)-(b) (No change.)

(c) Application for transportation license insignia shall be filed
with the Director upon a prescribed form and shall be issued at
a cost of [$10.00] $20.00 for each insignia, in cash, money order or
certified check payable to the order of the Division of Alcoholic
Beverage Control.

1. (No change.)

13:2-21.4 Limited transportation permit

(a) (No change.)

(b) Application for a limited transportation permit shall be made
to the Division on a form prescribed by the Director, in duplicate,
accompanied by a fee of [$200.00] $400.00.

(c) A limited transportation permit has a term of one year termi-
nating on [June 30] September 30, unless sooner cancelled by the
Director.

1. Those limited transportation permits and the corresponding
limited transportation permit insignia which have been issued with
an expiration date of June 30, 1993 shall be and are extended until
September 30, 1993.

(d) (No change.)

(e) Limited transportation permit insignia are obtainable from the
Division in the same manner, with the same eligibility requirements,
transfer restrictions and insignia location as a transit insignia as set
forth in N.J.A.C. 13:2-20. The cost for this limited transportation
permit insignia is [$20.00] $40.00 per vehicle.

(a)
DIVISION OF MOTOR VEHICLES

Executive and Administrative Services
Dimensional Standards for Automobile Transporters

Proposed Repeals and New Rules: N.J.A.C.
13:20-38.1, 38.2 and 38.3

Proposed New Rules: N.J.A.C. 13:20-38.4, 38.5 and
38.6

Authorized By: Stratton C. Lee, Jr., Director, Division of Motor
Vehicles.
Authority: N.J.S.A. 39:3-84a(10).
Proposal Number: PRN 1993-181.
Submit written comments by May 5, 1993 to:
Stratton Lee, Jr., Director
Division of Motor Vehicles
Attention: Legal Services Office
225 East State Street
CN 162
Trenton, New Jersey 08666

The agency proposal follows:

Summary

Pursuant to N.J.S.A. 39:3-84a(10), the Director of Motor Vehicles may
adopt rules specifying the maximum length of vehicles which are used
to transport other vehicles (automobile transporters). In establishing the
maximum length for automobile transporters, the Director utilizes the
minimum length standards for such vehicles which have been established
by the Federal government for use on the National Network of highways.
The Federal standards represent minimum guidelines for the states. The
proposed repeals and new rules at N.J.A.C. 13:20-38 reflect the current
minimum length standards as set forth in 49 C.F.R. 658.13, revised as
of February 1, 1991, N.J.A.C. 13:20-38.1 sets forth the purpose of the
rules which is to conform New Jersey’s length limitations for automobile
transporters to the Federal standards established for such vehicles. Stan-
dardization of length limitations for automobile transporters facilitates
interstate commerce on highways located in New Jersey which constitute
part of the National Network of highways. N.J.A.C. 13:20-38.2 contains
definitions of terms used in the subchapter. N.J.A.C. 13:20-38.3 sets forth

(CITE 25 N.J.R. 1342)

PROPOSALS

length limitations for traditional automobile transporters (65 feet) and
stinger-steered automobile transporter combinations (75 feet) which con-
form to minimum Federal standards for such vehicles and combinations
as provided in 23 C.F.R. §658.13(d)(1)(i). N.J.A.C. 13:20-38.4 contains
load overhang standards for automobile transporters that conform to the
maximum Federal standards provided in 23 C.F.R. §658.13(d)(1)(ii).
N.J.A.C. 13:20-38.5 sets forth length limitations for drive-away saddle-
mount vehicle transporter combinations (75 feet) and drive-away saddle-
mount with fullmount vehicle transporter combinations (75 feet) which
conform to minimum Federal standards for such vehicle combinations
as provided in 23 C.F.R. §658.13(d)(1)(iii). N.J.A.C. 13:20-38.6 limits the
operation of vehicle transporter combinations with an overall length
exceeding 62 feet to the through routes and access routes established
by the Department of Transportation in N.J.A.C. 16:32-3.

Social Impact

The proposed repeals and new rules foster highway safety in the State
and facilitate interstate commerce by setting maximum length standards
for automobile transporters which are in compliance with minimum
Federal standards and limiting the operation of automobile transporter
combinations which exceed 62 feet to through and access highways which
can safely accommodate combinations of such length. Operators of
automobile transporters are impacted by the proposed new rules since
they are required to maintain compliance with the maximum length
standards and route limitations established in the rules.

Economic Impact
The proposed repeals and new rules have a beneficial economic impact
on the State, the general public and the automobile transporter industry
in that the adoption of the minimum Federal standards will promote
the unencumbered flow of interstate commerce into and through New
Jersey.

Regulatory Flexibility Analysis

The proposed repeals and new rules have been reviewed with regard
to the Regulatory Flexibility Act, N.JS.A. 52:14B-14 et seq. The new
rules impose no reporting or recordkeeping requirements on entities
which are small businesses as defined by the Act. The rules do, however,
impose compliance requirements on companies engaged in the business
of transporting vehicles, some of which are small businesses as defined
in the Act. The compliance requirements pertain to maximum length
standards for vehicles and combinations utilized as automobile transport-
ers and route limitations for operation of automobile transporter com-
binations exceeding 62 feet in length.

The new rules do not require small businesses to engage additional
professional services. The compliance requirements are in keeping with
the minimum length standards imposed by Federal regulation and route
restrictions imposed by the Department of Transportation for similar
type vehicle combinations and are therefore not viewed as overly
burdensome. The new rules do not necessitate any capital or annual
expenditures for compliance by small businesses.

The compliance requirements are intended to set standards for max-
imum length of vehicles and combinations utilized to transport other
vehicles and to restrict operation of vehicle combinations which exceed
62 feet to highways which can safely accommodate them. It is for this
reason that no differentiation in compliance, based on business size, is
provided.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

13:20-38.1 [Vehicle combination lengths] Purpose

[No vehicle or combination of vehicles designed, built and utilized
solely to transport other vehicles when operated on the highways
of this State shall exceed 65 feet in overall length, excluding the
load.]

The purpose of this subchapter is to conform the rules of this
State to the national policy governing truck size as set forth in the
Federal “Surface Transportation Assistance Act of 1982,” Pub, L.
97-424 (49 App. U.S.C. §2311), as amended, and the regulations
promulgated pursuant to that Federal law by establishing
dimensional standards for automobile transporters that are in com-
pliance with Federal standards contained in 23 C.F.R. §658.13,
revised as of February 1, 1991. The purpose of this subchapter is
also to facilitate interstate commerce on the National Network of
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highways that can safely and efficiently accommodate the automobile
transporters authorized by the “Surface Transportation Assistance
Act of 1982.”

13:20-38.2 [Load overhang automobile transporters] Definitions

[(a) A vehicle or combination of vehicles designed, built and
utilized solely to transport other vehicles when operated on the
highways of this State may have a load overhang of no more than
three feet to the front and/or no more than four feet to the rear.

(b) Vehicles designed, built and utilized solely to transport other
vehicles shall be exempt from the overhang standards set forth at
N.J.A.C. 13:18-8.1.]

The following words and terms, when used in this subchapter,
shall have the following meanings unless the context clearly in-
dicates otherwise,

“Automobile transporter” means any vehicle combination des-
igned and used specifically for the transport of assembled (capable
of being driven) highway vehicles.

“Fullmount” means a smaller vehicle mounted completely on the
frame of either the first or last vehicle in a saddlemount com-
bination.

“Saddlemount combination” means a combination of vehicles in
which a truck or truck tractor tows one or more trucks or truck
tractors, each connected by a saddle to the frame or fifth wheel
of the vehicle in front of it. The saddle is a mechanism that connects
the front axle of the towed vehicle to the frame or fifth wheel of
the vehicle in front and functions like a fifth wheel kingpin connec-
tion. When two vehicles are towed in this manner the combination
is called a double saddlemount combination. When three vehicles
are towed in this manner, the combination is called a triple saddle-
mount combination.

“Stinger-steered combination” means an automobile transporter
consisting of a truck tractor semitrailer wherein the fifth wheel is
located on a drop frame located behind and below the rearmost
axle of the power unit.

“Traditional automobile transporter” means an automobile trans-
porter wherein the fifth wheel is located on the frame of the truck
tractor over the rear axle(s) of said truck tractor.

13:20-38.3 [Number of vehicles; overall length]} Vehicle
combination lengths; traditional automobile
transporters; stinger-steered combination

[(2) Pursuant to N.J.S.A. 39:4-54 no more than two vehicles may
be drawn by a motor vehicle.

(b) No vehicle or combination of vehicles operated in a saddle-
mount or fullmount operation shall exceed 65 feet in overall length,
inclusive of load.]

(a) A traditional automobile transporter when operated on the
highways of this State shall not exceed 65 feet in overall length,
excluding the load.

(b) An automobile transporter consisting of a stinger-steered
combination when operated on the highways of this State shall not
exceed 75 feet in overall length, excluding the load.

13:20-38.4 Automobile transporter; load overhang

(a) Automobile transporters when operated on the highways of
this State may have a load overhang of no more than three feet
to the front and/or no more than four feet to the rear.

(b) Automobile transporters shall be exempt from the overhang
standards set forth at N.J.A.C. 13:18-8.1.

13:20-38.5 Drive-away saddlemount vehicle transporter
combinations; drive-away saddlemount with fullmount
vehicle transporter combinations; overall length
(a) Drive-away saddlemount vehicle transporter combinations
when operated on the highways of this State shall not exceed 75
feet in overall length.
(b) Drive-away saddlemount with fullmount vehicle transporter
combinations when operated on the highways of this State shall not
exceed 75 feet in overall length.
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13:20-38.6 Application of Department of Transportation standards
for 102-inch standard trucks to automobile transporters
Automobile transporters, drive-away saddlemount vehicle trans-
porter combinations and drive-away saddlemount with fullmount
transporter combinations having an overall length of the combina-
tion of vehicles, including load, or contents or any part or pertion
thereof, which exceed 62 feet shall be subject to the provisions of
NJ.A.C. 16:32-3.2 (General provisions), N.J.A.C. 16:32-3.3 (Through
routes for 102-inch standard trucks), and N.J.A.C. 16:32-3.4 (Access
from through routes), as amended, which have been adopted by the
Commissioner of Transportation.

(a)
DIVISION OF MOTOR VEHICLES
Transportation of Bulk Commaodities

Proposed Readoption: N.J.A.C. 13:26

Authorized By: Stratton C. Lee, Jr., Director, Division of Motor
Vehicles.

Authority: N.J.S.A. 39:5E-5.

Proposal Number: PRN 1993-182.

Submit written comments by May 5, 1993 to:
Stratton C. Lee, Jr., Director
Division of Motor Vehicles
Attention: Legal Services Office
225 East State Street
CN 162
Trenton, New Jersey 08666

The agency proposal follows:

Summary

The Division of Motor Vehicles proposes to readopt the provisions
of N.JLA.C. 13:26-1.1 through 3.16 concerning the transportation of bulk
commodities. These rules were filed and became effective on August
14, 1978, were readopted effective September 26, 1983 and September
26, 1988, and are now to be readopted in accordance with Executive
Order No. 66(1978).

The rules implement the provisions of the “Bulk Commodities Trans-
portation Act” (N.J.S.A. 39:5E-1 et seq.) regulating the transportation
of bulk commodities in intrastate commerce. The Division’s Motor Car-
riers Unit has reviewed the rules in accordance with Executive Order
No. 66 and has determined that they are “necessary, adequate,
reasonable, efficient, understandable and responsive to the purpose for
which they were promulgated.” The rules implement the public policy
of this State as set forth in N.J.S.A. 39:5E-2 by fostering sound economic
conditions in the bulk commodity transportation industry through a
competitive free enterprise economy and promote the public interest by
providing for adequate bulk commeodity transportation service through-
out the State. The substantive provisions of the rules establish vehicle
and commodity classifications. Vehicle classifications include tank vehi-
cles transporting liquids and gases, tank vehicles transporting dry bulk
cargo and dump vehicles transporting dry bulk cargo. Commodity classi-
fications include non-hazardous cargo and hazardous cargo. The vehicle
and commodity classifications are required to be specified on the carriers’
certificates of public convenience and/or permits. See NJ.A.C.
13:26-3.1(c).

Common carriers (holders of certificates of public convenience) are
required to hold themselves out to the general public as haulers of bulk
commodities having the capacity to transport bulk commodities within
their authorized territory or points of operation. See N.J.A.C.
13:26-3.1(d). Contract carriers (holders of permits) are required to main-
tain continuing contracts for the transportation of bulk commodities,
maintain adequate equipment for the transportation of bulk commodities
to fulfill their contractual responsibilities and maintain the capability to
transport bulk commodities within their authorized territory or points
of operation. See N.JLA.C. 13:26-3.1(e).

The rules provide for the granting of dual authority as both a common
carrier and contract carrier. In addition to the requirements set forth
in N.JA.C. 13:26-3.1(d) and (e) for common and contract carriers,
holders of dual authority may not allocate equipment from one service
to another unless such allocation will not interfere with their ability to
operate either transportation service. See N.J.A.C. 13:26-3.5.
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The rules provide for the granting of temporary authority when two
or more carriers merge or when a carrier leases or contracts to operate
the properties of another carrier. Temporary additional authority may
be granted if it is not attainable through the transfer of existing
certificates and permits. An applicant for temporary additional authority
must satisfy the Director of the Division of Motor Vehicles that failure
to grant such authority may result in the destruction or injury to the
motor carrier property acquired or may interfere substantially with the
property’s usefulness in supplying adequate and continuous service to
the public. See N.JL.A.C. 13:26-3.6(a)(2).

The rules vest in the Director authority to respond to emergencies
caused by shortages of carrier service. The Director is authorized to (1)
grant temporary authority to carriers capable of furnishing service in an
affected territory, (2) direct the joint or common use of terminals, which
in his opinion will best meet the shortage of service and serve the public
interest, (3) give directions for priority in transportation and movement
of traffic, (4) give directions respecting service, without regard to
ownership as between carriers, as in his opinion will best promote service
in the interest of the public and (5) suspend the operation of any rules
or practice for such time as he may determine. See N.J.A.C. 13:26-3.7.

The rules provide for the issuance of permanent and temporary iden-
tification plates, cards, and decals for motor vehicle power units driven
under any operating authority granted by the Director. See N.J.A.C.
13:26-3.11.

The rule establishes minimum insurance coverages for bodily injury,
property damage, and cargo damage. See N.J.A.C. 13:26-3.12.

Social Impact

The rules proposed for readoption have a beneficial social impact. The
rules promote the public welfare by providing for adequate bulk com-
modity transportation services throughout the State. The Director is
vested with emergency authority to respond to shortages of carrier service
in any part of the State. The Director may grant temporary authority
to carriers capable of furnishing service in a territory affected by a
shortage of service. Additionally, he may direct common use of terminal
space, establish priorities in transportation and movement of traffic,
suspend existing rules and practices, and direct carrier service.

Economic Impact

The rules proposed for readoption have a beneficial economic impact
on the bulk commodity transportation industry in that they foster sound
economic conditions therein through a competitive, free enterprise
economy. There is also a beneficial economic impact on the State. The
State collects revenue upon issuance of certificates and plates. Common
and contract carriers subject to the Act pay a fee of $375.00 for a
certificate of public convenience or permit.

Additionally, a carrier pays an annual fee of $10.00 for each identifica-
tion plate issued for power units operated by it. Private carriers and
interstate carriers are not subject to the Act so that there is no economic
impact on them.

Regulatory Flexibility Analysis

N.J.S.A. 39:5E-5 provides in pertinent part “[t]he director shall
regulate the transportation of bulk commodities in intrastate commerce
and to that end . . . shall prescribe a uniform system of accounts, records,
reports and the preservation thereof ...” To this end, the Division of
Motor Vehicles adopted N.J.A.C. 13:26-3.15(a) which requires motor
carriers engaged in intrastate transportation of bulk commodities to
maintain a “financial record and accounting of assets and liabilities, cost
and depreciation of all equipment and other physical property owned,
receipts from operation, operating and other expenses, contracts entered
into, commodities hauled and destination, actual miles traveled within
and without the State and such other information the Director may deem
necessary.” The rule (N.J.A.C. 13:26-3.15(c)) also requires motor carriers
to maintain a record of all motor vehicle accidents involving the carriers’
motor vehicles. Carriers are directed to preserve their records for at least
five years.

To date, the Division has authorized approximately 500 carriers to
engage in the intrastate transportation of bulk commodities. Almost all
of these motor carriers qualify as small businesses as defined in the New
Jersey Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. The rules
proposed for readoption will not require small businesses to engage
additional professional services. The financial records required to be
maintained are similar to those currently necessary for filing Federal
income tax returns. Therefore, the rules do not impose additional
burdens on small businesses nor do they necessitate initial capital and
annual expenditures for compliance by small businesses.
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Full text of the proposed readoption can be found in the New
Jersey Administrative Code at N.J.A.C. 13:26.

(a)
STATE BOARD OF DENTISTRY
Continuing Education
Proposed New Rule: N.J.A.C. 13:30-8.18

Authorized By: State Board of Dentistry, Agnes Clarke,
Executive Director.

Authority: N.J.S.A. 45:6-10.1 to 10.9 and 45:6-19.4.

Proposal Number: PRN 1993-183.

Submit written comments by May 5, 1993 to:
Agnes Clarke, Executive Director
State Board of Dentistry
124 Halsey Street, 6th Floor
Newark, New Jersey 07102

The agency proposal follows:

Summary

The Board of Dentistry proposes a comprehensive new rule relating
to continuing dental education pursuant to the mandate of N.J.S.A.
45:6-10.1 to 45:6-10.9, approved January 18, 1992, which establishes
continuing education requirements for dentists. The provisions of the
new rule include, but are not limited to, credit hour requirements,
qualifying and non-qualifying subject matter, continuing education pro-
grams and other sources of continuing education credit, procedures for
monitoring compliance, and procedures for waiver of the requirement.

The initial credit hour requirements have been pro-rated since the
next biennial registration commences on November 1, 1993. Accordingly,
each applicant for a biennial license renewal will be required to complete
a minimum of 40 credits of continuing dental education, except for the
registration period commencing on November 1, 1993, for which 20
credits of continuing dental education will be required for the period
July 1, 1992 to October 31, 1993.

The new rule also sets forth the procedures for prior approval of a
continuing education sponsor and/or program. In addition, those
licensees who already are required to complete continuing education
credit in accordance with the requirements for parenteral conscious
sedation and/or general anesthesia permits shall be given credit for
completion of those requirements towards fulfilling the general
professional continuing education requirements. Every licensee also will
be required to obtain three hours of the mandatory continuing education
credits in the area of basic infection control procedures.

Social Impact
The proposed new rule will apply to all dentist licensees registered
by the Board of Dentistry. The public and licensees will benefit from
these rules since the professional competency of licensees will be
enhanced. These provisions formally recognize the obligation of all
dentists to keep current their knowledge, skill, and experience with which
they serve their patients and society.

Economic Impact

The cost of compliance with the proposed requirements will be borne
solely by the licensee. Pursuant to this rule, the licensee is required to
complete credit hour requirements during each biennial period preceding
license renewal through attendance at approved courses for which, in
all likelihood, there will be an associated fee. Although there is no direct
cost to the public, the cost of compliance with these provisions may
indirectly affect the public through increased dental fees. However, the
Board does not expect any significant increase in dental costs as a result
of this proposed rule.

Regulatory Flexibility Analysis

If, for the purposes of the Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., dentists are deemed “small businesses,” within the
meaning of the statute, the following statement is applicable:

The proposed new rule, which governs and defines mandatory continu-
ing dental education, will apply to all licensees of the Board of Dentistry.
The Board currently licenses approximately 10,000 dentists.

The proposed new rule is uniformly applicable to all licensees, without
distinction as to the size of the professional practice. The imposition
of record maintenance and compliance requirements are minimal, yet

NEW JERSEY REGISTER, MONDAY, APRIL 5, 1993



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

carry out the Board’s intended purpose of protecting the public’s best
interests. The provisions require the retention of records related to
continuing education, but they do not require automatic reporting of
continuing education credits except upon request by the Board of a
sample of licensees and at the discretion of the Board.

Any costs for compliance will be borne by licensees, and the necessity
to engage professional services, instructional in nature, will be uniformly
applicable to all licensees. Therefore, there is no need to minimize any
adverse economic impact on small business, pursuant to the Regulatory
Flexibility Act. The Board considers these requirements to be reasonable
and to be the minimum necessary in order to handle the responsibility
for mandatory continuing dental education delegated to the Board by
the Legislature,

Full text of the proposed new rule follows:

13:30-8.18 Continuing dental education

(a) No renewal certificate of registration shall be issued by the
Board of Dentistry for the biennial period commencing November
1, 1993 or any following year until the applicant certifies as part
of the application for renewal of the certificate of registration that
he or she has completed courses of continuing professional dental
education of the types and number of credits specified in this section.
Such continuing education shall be a mandatory requirement for
license renewal, except that the Board shall not require completion
of continuing dental education credits for initial registration of
dentists.

(b) Each applicant for a biennial license renewal shall be required
to complete, during the preceding biennial period, a minimum of
40 credits of continuing dental education, except for the registration
period commencing on November 1, 1993, for which 20 credits of
continuing dental education shall be required for the period July
1, 1992 to October 31, 1993. Any applicant who is initially licensed
subsequent to the commencement of any biennial registration period
shall be required to complete dental education credits on a pro rata
basis prior to the next renewal period.

(c) One hour of continuing education credit shall be granted for
each hour of instruction at lectures, seminars, clinical or laboratory
participatory courses, or other educational methods as may be ap-
proved by the Board, excluding time spent at meals, breaks or
business sessions. Credit shall be granted only for full instructional
hours, but not for less than one instructional hour. Successful com-
pletion of an entire course or segment of course instruction is
required in order to receive any continuing education credit. Unless
otherwise provided, only in-class participation, not student time
devoted to preparation, will be counted.

(d) It shall be the responsibility of each licensee to maintain an
authenticated record of all continuing education activity completed
and to be prepared to submit evidence of completion of the credit
requirements to the Board upon request. Each licensee must obtain
from the continuing education course sponsor and retain for a period
of seven years an authenticated record of attendance which shall
include, at a minimum, the following:

. The participant’s name;

. The title or subject area of the course;

. The instructor;

The course sponsor;

. The date and location of the course;

. The number of hours; and

. Verification of successful completion by the course sponsor.

(e) The Board shall monitor compliance with the mandatory con-
tinuing dental education requirement by requesting some licensees,
at the discretion of the Board, to provide documentary proof of
successful completion of continuing education credits.

(f) All continuing education activities to be accepted for credit
shall have significant intellectual or practical content which deals
primarily with matters directly related to the practice of dentistry
or with the professional responsibilities or ethical obligations of
licensees. Subjects such as estate planning, financial or investment/
tax planning, personal health or others so deemed by the Board from
time to time shall not be acceptable for continuing education credit.
In addition, correspondence programs and other individual study
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programs, including taped or video study programs, shall not be
acceptable for continuing education credit.

(g) The Board shall maintain a list of approved course sponsors
and accredited education programs and shall make this list available
to licensees upon request.

(h) A continuing education sponsor may receive prior approval
for a course of acceptable subject matter and be assigned a
designated number of continuing education credits by the Board if
the program sponsor provides, in writing and on a form provided
by the Board, information required by the Board to document that
the sponsor offers courses which meet the following requirements:

1. The course is offered in a subject matter and in a format
permissible pursuant to the provisions of this section;

2. The course is conducted by a qualified instructor or discussion
leader; and

3. The course is at least one hour in length.

(i) Prior approval of a continuing education sponsor and/or pro-
gram and the continuing education credit allowed for the program
shall be renewed every two years and at such other times as the
program is to be altered substantially. Applications for pre-approval
of continuing education programs must be submitted by the program
sponsor on the form provided by the Board at least 45 days prior
to the date the continuing education program is to be offered.
Incomplete applications shall be returned to the sponsor and may
result in a failure to grant prior approval of the program. Although
failure to obtain prior approval shall not preclude acceptance of the
program, there shall be no assurance that the Board will grant
approval retroactively.

(j) A licensee may select from any of the areas of study listed
below, except that for purposes of obtaining continuing education
credits towards the mandatory requirement the licensee may not
exceed the maximum number of hours permitted in each category.

1. Educational and scientific courses:

i. A licensee may obtain all of the required continuing education
hours in this category. Educational and scientific courses must be
offered by approved sponsors or granted prior approval by the Board
in accordance with the procedure provided herein.

ii. Completion of an accredited one year dental residency program
or completion of an approved advanced education program leading
to specialty certification in endodontics, oral surgery, oral pathology,
orthodontics, pediatric dentistry, periodontics, prosthodontics, or
public health shall satisfy the entire requirement of continuing
education hours for one biennial registration period.

ili. A maximum of five hours of continuing education shall be
given for basic C.P.R. courses.

2. Papers, publications and scientific presentations:

i. A licensee may obtain a maximum of 20 hours of continuing
education credit in this category.

ii. A maximum of 10 hours of continuing education credit shall
be given for each original scientific paper authored by the licensee
and published in a refereed journal. At the discretion of the Board,
these 10 hours may be divided among all co-authors.

iii. For each original presentation of a paper, essay or formal
lecture to a recognized group of fellow professionals, the presentor
shall receive two hours of continuing education credit for every hour
of presentation.

3. Teaching and research appointments:

i. A licensee may obtain a maximum of 10 continuing education
credit hours in this category.

ii. A licensee involved in teaching or research activities at least
one full day per week per academic year and who holds at least
a part time faculty or research appointment shall receive four hours
of continuing education credit annually for each full day.

4, Table clinics and scientific exhibits:

i. A licensee may obtain a maximum of eight continuing education
hours in this category.

ii. The original presentation of a table clinic or scientific exhibit
at a professional meeting will provide a maximum of one hour of
continuing education credit per clinic or exhibit for each two hours
of presentation.
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(k) Those licensees who complete 20 hours of continuing educa-
tion credit in accordance with the requirements for parenteral con-
scious sedation and/or general anesthesia permit holders pursuant
to N.J.A.C. 13:30-8.2 and 8.3 shall be given credit for all 20 hours
towards fulfilling the general requirement for professional continuing
education under this section so long as the credits otherwise comply
with the provisions of this section.

(1) Every licensee shall be required to obtain three hours of the
mandatory continuing education credits during each biennial reg-
istration period in the area of basic infection control procedures.

(m) Any continuing education credits which are completed by a
licensee in excess of the requirement as provided in this section shall
not be credited to any subsequent registration period.

(n) Any continuing education courses directed or ordered by the
Board as a remedial or punitive measure shall not be eligible to
fulfill the general mandatory continuing education requirement.

(0) The Board may, in its discretion, waive requirements for
continuing dental education on an individual basis for reasons of
hardship such as illness or disability, retirement of the licensee, or
other good cause including, but not limited to, a full time faculty
appointment to an accredited dental school or dental hygiene school
or inactive licensees who are practicing outside of the State. Any
licensee seeking a waiver of the continuing education requirement
must apply to the Board in writing and set forth with specificity the
reasons for requesting the waiver. The licensee also shall provide
the Board with such additional information as it may reasonably
request in support of the application. In cases of illness, disability,
retirement, practice outside of the State, or other good reason, the
licensee shall be placed on inactive or retirement status and shall
be prohibited from engaging in the practice of dentistry in the State
of New Jersey unless and until such licensee is reinstated with a
current active registration. In addition, the Board may, in its discre-
tion, require the completion of continuing education requirements
as a condition for reinstatement of active licensure.

PUBLIC UTILITIES
(@)

BOARD OF REGULATORY COMMISSIONERS
Discontinuance of Service to Multi-Family Dwellings

Proposed Amendment: N.J.A.C. 14:3-3.6

Authorized By: Board of Regulatory Commissioners, Dr. Edward
H. Salmon, Chairman, Jeremiah F. O’Connor and Carmen J.
Armenti, Commissioners.

Authority: N.J.S.A. 48:2-13.

BRC Docket Number: AX93010003U.

Proposal Number: PRN 1993-161.

Submit written comments by May 5, 1993 to:
Kent R. Papsun, Chief
Bureau of Customer Assistance
Board of Regulatory Commissioners
44 South Clinton Avenue
CN 350
Trenton, New Jersey 08625

The agency proposal follows:

Summary

This proposed amendment to N.J.A.C. 14:3-3.6 is intended to address
certain problems regarding the discontinuance of service to an entire
multi-family dwelling by a utility from its service facilities located on the
street. Such a discontinuance has occurred when a utility has been unable
to gain access to the building’s meter room in order to terminate the
service of a few tenants who are delinquent in the payment of a validly
rendered bill. See N.J.A.C. 14:3-3.8; see also N.J.A.C. 14:3-6.

In an attempt to balance the rights of the utility and the rights of
those tenants who keep current on their bills, the Board proposes the
addition of N.J.A.C. 14:3-3.6(¢) whereby, after proper notice, a utility
could discontinue service to an entire multi-family dwelling with four
or more units in which at least 75 percent of the tenants have received
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a notice of discontinuance for non-payment and the utility has been
denied access to its meters. In those cases where a multi-family dwelling
has less than four units, all tenants must be delinquent on their bills
before discontinuance of service to the entire dwelling may occur.

Prior to such discontinuance, the utility must be denied access to its
meters by all customers in the dwelling, including non-deliquent cus-
tomers, scan its accounts to determine whether it has been provided a
key(s) for access to read the meters and, if so, to seek the permission
of the customer(s) or landlord to use said key(s) to discontinue service,
contact the landlord or superintendent to arrange for access should a
key(s) be unavailable, and comply with all applicable Board rules con-
cerning the discontinuance of service.

In the event that access cannot be gained through the foregoing
methods, the proposed amendment provides that the Board’s Bureau
of Customer Assistance be given 10 working days notice of the utility’s
intent to terminate service to an entire multi-family dwelling. In addition
the proposed amendment would provide that the Board could require
a utility to defer a pending discontinuance of service for investigative
purposes.

Social Impact
The proposed amendment will have a positive social impact in that
it will provide non-delinquent tenant customers with a higher degree
of protection from service interruption and will set forth a clear
procedure for the utilities to follow prior to discontinuing service to an
entire multi-family dwelling.

Economic Impact

The information needed by a utility in order to comply with this
proposed amendment is already in its possession. The only expense to
the affected utilities would be related to the required notices to the non-
deliquent customers for access and, if necessary, to the Board. Said
expense, which the Board finds to be minimal, would be considered to
be business related and the utility could apply for recovery of any such
reasonable expenses in an appropriate rate proceeding.

Regulatory Flexibility Analysis

There are no gas utility companies in New Jersey that may be classified
as a small business as that term is defined under the Regulatory Flexibili-
ty Act, NJ.S.A. 52:14B-16 et seq. There are, however, approximately
80 small water and sewer utility companies and one small electric utility
company.

Although small businesses will incur some expenses in providing non-
delinquent tenant customers and the Board with notice, such expenses,
which may be recoverable through rates to customers, are minimal and
are commensurate with the number of customers served. Therefore, the
burden of the administrative expense falls equally upon both small and
large businesses and no differentiation in compliance requirements based
on business size is provided.

As noted above, the annual cost of the compliance requirements
imposed on the utility companies involves only minor administrative costs
to prepare and forward the necessary notices. Because of the minimal
cost and the need to protect, to the greatest degree possible, non-
delinquent tenant customers from service interruptions, no lesser re-
quirement or exemption is provided.

Full text of the proposed amendment follows (additions indicated
in boldface thus):

14:3-3.6 Basis of discontinuance of service

(a)-(d) (No change.)

(e) Discontinuance of service to an entire multi-family dwelling
with less than four units is prohibited unless all tenants are delin-
quent in the payment of a validly rendered bill. A utility may
discontinue service to an entire multi-family dwelling containing
four or more units in which 75 percent or more of the tenants have
received a notice of discontinuance for non-payment of a validly
rendered bill and the utility has been denied access to its meter(s).
Prior to discontinuing service to an entire multi-family dwelling, the
utility shall:

1. Request in writing access from all tenants to the utility’s meters
for the purpose of terminating service to those tenants with delin-
quent accounts;

2. Scan all individual accounts in multi-family dwellings to
determine whether that utility has possession of a key for meter
reading purposes should the utility not have a key which has been
authorized for use to gain access for the purpose of terminating
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service, If so, the utility shall seek permission from the customer
or the landlord to use said key to gain access to the utility’s meters
for the purpose of terminating service to the delinquent customer(s).
If the utility does not have pessession of a key, the utility shall
contact the landlord or superintendent to arrange for access to the
utility’s facilities;

3. Give a notice of at least 10 working days to the Board’s Bureau
of Customer Assistance of its intent to discontinue service to an
entire multi-family dwelling. The Board may require the utility to
defer a pending discontinuance of service for investigative purposes;
and

4. Comply with all applicable provisions of this section pertaining
to the discontinuance of service.

STATE

(a)
ADMINISTRATION
Disability Discrimination Grievance Procedure
Proposed New Rules: N.J.A.C. 15:1

Authorized By: Daniel J. Dalton, Secretary of State.
Authority: N.J.S.A. 52:16A-11.a, 42 U.S.C. §12101 et seq., and
28 CF.R. §35.107.
Proposal Number: PRN 1993-207.
Submit written comments by May 5, 1993 to:
John F. Kettner
ADA Coordinator
Division of Administration
Department of State
CN 459
Trenton, New Jersey 08625

AGENCY NOTE

This notice of proposed rulemaking is being published as part of a
collective process by which several State agencies are intending to adopt
a Grievance Procedure for the resolution by each agency of complaints
regarding compliance with the Americans with Disabilities Act (ADA).
The full text of the proposed new rules may be found under the heading
for the Department of Law and Public Safety in this issue of the New
Jersey Register. The Department of State proposes to adopt the rules
as they appear in the Department of Law and Public Safety proposal,
with the exception of Subchapter 1. Definitions, which for this agency
is proposed as follows:

SUBCHAPTER 1. DEFINITIONS

15:1-1.1 Definitions
The following words and terms, as used in this chapter, shall have
the following meanings, unless the context clearly indicates
otherwise.
“ADA” means the Americans with Disabilities Act, 42 U.S.C A,
§12101 et seq.
“Agency” means the New Jersey Department of State.
“Designated decision maker” means the Secretary of State or his
or her designee.
In addition, the ADA Coordinator identified in the rule for this
agency is:
John F. Kettner
ADA Coordinator
New Jersey Department of State
CN 459
Trenton, New Jersey 08625
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(b)

DIVISION OF STATE LOTTERY

Rules of the Lottery Commission

Proposed Readoption with Amendments: N.J.A.C.
17:20

Authorized By: New Jersey Lottery Commission, Frank M. Pelly,
Executive Director.

Authority: NJ.S.A. 5:9-7.

Proposal Number: PRN 1993-165.

Submit comments by May 5, 1993 to:
Frank M. Pelly, Executive Director
Division of State Lottery
CN 041
Trenton, NJ 08625-0041

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), N.J.A.C. 17:20 expires on
September 26, 1993. The Division of State Lottery has reviewed the rules
and has determined them to be necessary, reasonable and proper for
the purpose for which they were originally promulgated, as required by
the Executive Order. The Division proposes to readopt these rules with
minor spelling and grammar changes.

Rules of the State Lottery Commission govern lottery ticket sales, the
payment of prizes, licensing procedures, and related operations. The
rules of the specific Lottery games were removed from the operation
of the Administrative Procedures Act by P.L. 1981, ¢.182 (codified as
part of N.J.S.A. 5:9-7a).

The State Lottery Commission has engaged in an ongoing revision
of its rules, and accordingly, only two technical changes are proposed
in conjunction with the present readoption.

A summary of each section in NJ.A.C. 17:20 follows:

Subchapter 1. General Provisions

N.J.A.C. 17:20-1.1 describes the scope of the rules.

N.JA.C. 17:20-1.2 specifies the erroneous or mutilated tickets
provisions.

N.J.A.C. 17:20-1.3 specifies persons prohibited from purchasing tickets
or shares.

Subchapter 2. Definitions

N.J.A.C. 17:20-2.1 provides definitions of the words and terms used
throughout this chapter.

Subchapter 3. Director

N.J.A.C. 17:20-3.1 describes the procedure for resolving disputes over
ownership or validity of winning lottery tickets.

Subchapter 4. Lottery Agent’s Application and License

N.J.A.C. 17:20-4.1 describes the manner in which a person applies for
a Lottery license.

N.J.A.C. 17:20-4.2 states the eligibility of an applicant for licensure.

N.J.A.C. 17:20-4.3 describes the procedures involved in processing an
application.

N.J.A.C. 17:20-4.4 specifies the conditions for issuing a license.

N.J.AC. 17:20-4.5 requires that the Lottery license be displayed.

N.J.A.C. 17:20-4.6 specifies that Lottery agents submit a bonding fee.

N.J.A.C. 17:20-4.7 describes the conversion of a manual agent to a
machine agent.

N.J.A.C. 17:20-4.8 states that Lottery tickets can only be sold at specific
locations.

N.J.A.C. 17:20-4.9 describes the rules for special or seasonal Lottery
agents.

N.J.A.C. 17:20-4.10 states the procedures for the transfer of ownership
of licensed locations.

Subchapter 5. Denial, Revocation or Suspension of License

N.J.A.C. 17:20-5.1 states the reasons for the denial, revocation and
suspension of a license, and the imposition of civil penalties.

N.J.A.C. 17:20-5.2 states the termination procedures for agents.

N.J.A.C. 17:20-5.3 describes the procedures for agents’ administrative
hearings.

N.J.A.C. 17:20-5.4 through 17:20-5.7 are reserved.

Subchapter 6. Distribution and Sale of Lottery Tickets and Deposit
of Lottery Moneys
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N.J.A.C. 17:20-6.1 refers to the distribution of tickets.

N.J.A.C. 17:20-6.2 states the requirements for the sale of tickets.

N.J.A.C. 17:20-6.3 describes the procedures for the deposit of Lottery
moneys.

N.J.A.C. 17:20-6.4 states how agents are to deal with lost or stolen
tickets.

Subchapter 7. Payment of Prizes

N.J.A.C. 17:20-7.1 describes what information is required from a prize
claimant.

N.J.A.C. 17:20-7.2 refers to the conditions that may be waived by the
Director in the payment of prizes.

N.J.A.C. 17:20-7.3 states the reasons for requesting additional informa-
tion from the claimant.

N.J.A.C. 17:20-7.4 describes the time for the awarding of prizes.

N.J.A.C. 17:20-7.5 refers to the procedures for the payment of prizes.

N.J.A.C. 17:20-7.6 specifies the discharge of the State’s liability upon
the payment of an award.

N.J.A.C. 17:20-7.7 states the disposition of unallocated prize money.

N.J.A.C. 17:20-7.8 refers to the information which must be disclosed
about Lottery winners.

Subchapter 8. Lottery Vendors’ Code of Ethics

NJ.A.C. 17:20-8.1 requires that each Lottery vendor adhere to a code
of ethics.

Subchapter 9. Civil Penalties and Sanctions

N.J.A.C. 17:20-9.1 describes imposition of civil penalties not exceeding
$2,500.

N.J.A.C. 17:20-9.2 covers civil penalties between $2,500 and $5,000.

N.J.A.C. 17:20-9.3 covers civil penalties in excess of $5,000.

N.J.A.C. 17:20-9.4 describes the Director’s restitution power and the
enforcement of cease and desist orders.

N.J.A.C. 17:20-9.5 states the procedures for conducting hearings in-
volving civil penalties.

Subchapters 10 through 11 Reserved.

Social Impact

These rules aid and assist the Lottery community of players and agents
in performing their various tasks insofar as they clarify the functions of
the State Lottery. They have the general beneficial impact of making
governmental operations open, regular and comprehensible. Once re-
adopted, the rules will continue to provide thorough guidelines for the
administration and operation of the State Lottery.

Subchapter 4 describes application process to follow to be licensed
as an agent of the Division of State Lottery, excluding minors, the review
procedures of such application, and the terms and conditions for is-
suance. Subchapter 5 details the reasons for and the procedures to follow
should an application be denied or a license be suspended, revoked, or
should a civil penalty be imposed on an agent. Subchapter 6 addresses
the daily conduct of business as it relates to the distribution, sales and
redemption of lottery tickets. The deposit of lottery monies and the
procedures for reporting lost or stolen tickets are also addressed.
Subchapter 7 outlines the procedure a claimant must follow to claim
a prize, including a statement which permits the Lottery to use the names,
addresses, prize amounts and photographs of winners. The terms and
conditions under which the Director may impose civil penalties and
sanctions are discussed in subchapter 9.

Subchapters 1, 2, 3 and 8 have minimal general social impact.
Subchapter 1 deals with general provisions and includes a description
of those persons who are prohibited from purchasing tickets or shares.
Subchapter 2 provides definitions and is general in nature. Subchapter
8 is a vendor code of ethics and does not affect the public at large,
beyond assuring adherence to a minimum standard of behavior on the
part of the vendors.

Economic Impact

This proposed readoption has no direct economic impact, in that it
makes no substantive changes. The Lottery rules themselves describe the
operation of the State Lottery. To the extent that these operations are
made more efficient, there is an indirect impact that occurs when ad-
ditional money is made available, by more efficient procedures, to be
applied to the designated purposes of the Lottery: aid to education and
State institutions. The total amount provided by the Lottery for these
purposes from January 1, 1988 to December 31, 1992 is $2,658,958,404.
Lottery revenues for the same period total $6,297,394,300.

Since the Lottery charges no fees to the public in general, or to the
applicants/vendors for the administration of these rules, the public will
experience no direct economic effect. The vendors, however, are required
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to be bonded, typically at a cost of under $100.00. The required security
check involves a fee of $8.00, paid to the New Jersey State Police. The
only businesses affected by these rules include the lottery agent network
which may incur lost commissions in case of license suspension or may
have civil penalties imposed due to lack of compliance.

Regulatory Flexibility Analysis

This proposed readoption has no adverse impact on small businesses,
since it effects no change and imposes no additional requirements on
small businesses. The existing rules affect many small businesses, since
such entities comprise a majority of the approximately 5,200 Lottery
agents.

The lottery network, by its very nature, has a direct effect on small
and minority businesses in that most of the agents come directly from
this category. Strict compliance to the readopted rules as outlined in
the summary above will impose neither hardship nor additional financial
burden among these businesses.

Businesses applying for licensure with the New Jersey State Lottery
are required to follow the application information set forth in subchapter
4, Should an application be denied, appeal procedures are set forth in
subchapter 5. Further direction with respect to the conduct of business
as an agent for the New Jersey State Lottery is described in subchapters
5, 6, and 7. Should the agent fail to comply with the rules as set forth
in this chapter penalties, sanctions and additional hearing procedures
are outlined in subchapter 9. Professional services are not required for
any of the provisions of this Chapter, except appearance on behalf of
a corporation at contested case hearings under subchapter 5 and/or
subchapter 9.

The Division considers these rules to be fair and equitable to any and
all applicants, agents and the community of players of the New Jersey
State Lottery.

The State Lottery Commission has determined that the rules embody
the minimum amount of regulatory structure which is consistent with
the efficient operation of the Lottery and the maintenance of its integrity.
No differentiation can therefore be permitted between Lottery agents
based upon business size.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 17:20.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

17:20-2.1 Definitions

The following words and terms, when used in this [subchapter]
chapter, shall have the following meanings unless the context clearly
indicates otherwise.

17:20-6.4 Lost or stolen tickets

(a)-(b) (No change.)

(c) Agents shall make prompt reports to the Lottery regarding
any theft from or unauthorized entry upon, licensed premises,
whether or not any lottery [monies] moneys or property appear to
be missing at the time.

(d) (No change.)

ENVIRONMENTAL PROTECTION
AND ENERGY

(a)
BUREAU OF FORESTRY
Bureau of Forestry Rules

Proposed New Rules: N.J.A.C. 7:3

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.

Authority: N.J.S.A. 13:1L-1 et seq. and 54:4-23 et seq.,
specifically 54:4-23.3.

DEP Docket Number: 13-93-02.

Proposal Number: PRN 1993-159.
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Submit comments by May 5, 1993 to:
Janis E. Hoagland, Esq.
Office of Legal Affairs
Department of Environmental Protection and Energy
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

NJ.A.C. 7:3 became effective on March 21, 1988. Pursuant to
Executive Order No. 66(1978), the Bureau of Forestry rules expired on
March 21, 1993. The lapsing of these rules requires that they be proposed
as new rules (see N.J.A.C. 1:30-4.2(g)). The Department of Environmen-
tal Protection and Energy, specifically, the Division of Parks and
Forestry, is proposing the rules as they appear in NJ.A.C. 7:3 except
for amendments to subchapter 1, Reforestation Program. The amend-
ments will make these rules more responsive to the purposes for which
N.J.A.C. 7:3 was originally promulgated.

The proposed new rules are comprised of three subchapters which
provide the framework for environmentally sound tree planting and
forest management practices on private lands and ensures that only those
persons certified as tree experts by the Department may use the designa-
tion to advertise for services. The benefit to the residents of New Jersey
include the perpetuation of open space, aiding local tax assessors, re-
forestation of open spaces and fairness in advertising.

The following proposed subchapters establish standards implementing
the legislative mandate to protect the forestry resources of the State.

Subchapter 1, Reforestation Program, encourages the reforestation of
privately owned properties of three acres or more. This is accomplished
through the sale of seedlings at a reasonable cost to private landowners.
This subchapter sets forth the standards for qualification and the appli-
cation procedures for requesting seedlings for reforestation purposes. It
also limits the sale of seedlings by the State for the purpose of reforesta-
tion only and, therefore, generates markets for private nurseries to sell
seedlings for private and commercial uses.

The proposed new rules at NJ.A.C. 7:3-1.5 reduce the land ownership
requirements for ordering seedlings from five to three acres in order
to stabilize the amount of State acreage reforested. The average acreage
owned by private individuals is decreasing and it is estimated that by
increasing the number of landowners eligible to purchase seedlings under
the reforestation program and thereby encouraging the planting of forest
plantations of at least one acre in size, the reforested acreage in the
State will be stabilized at about 400 acres per year.

N.I.A.C. 7:3 now requires a DEPE forester to visit the site and approve
a formal reforestation plan before an eligible landowner could order
seedlings. The proposed new rules will eliminate these requirements.
These requirements proved to be unnecessary as consulting foresters now
provide on-site tree planting instructions where needed. Furthermore,
the requirement of a formal plan may have discouraged private lan-
downers from planting trees. However, DEPE will maintain oversight
of the reforestation program by retaining the right to inspect properties
suspected of violating these rules and to require any person found to
be violating the rules to reimburse DEPE for the seedlings plus adminis-
trative costs associated with delivery of the seedlings, costs of inspections
and other time spent relative to the violation.

N.J.A.C. 7:3-1.5 is amended, to prohibit the sale of reforestation stock
to any landowner whose total acreage is less than three acres of land,
who has violated the provisions of an agreement signed pursuant to
N.J.A.C. 7:3-1.4, or for a purpose other than those in N.J.A.C. 7:3-1.6.
At NJ.A.C. 7:3-1.6(b), additional examples of legitimate reforestation
projects are provided.

The proposed new provision at N.J.A.C. 7:3-1.6(c) also provides for
the distribution of a free seedling, when adequate supplies are available,
to each third grade student in the State. This will formalize a program
that has evolved over the past few years whereby schools have requested
seedlings for children to plant. Third graders were chosen to receive
free seedlings because children this age have sufficient appreciation of
tree planting to make it a positive environmental educational experience.
In addition, children this age will be home or in school for a long enough
period of time to observe the growth and maturation of the tree(s) they
plant.

Subchapter 2, Approved Foresters List, provides the criteria for the
establishment and maintenance of a list of foresters approved by the
Department. This subchapter is required primarily to effectuate the
woodlands tax assessment for private woodlands owners, authorized by
the Farmland Assessment Act, N.J.S.A. 54:4-23 et. seq. To be eligible

NEW JERSEY REGISTER, MONDAY, APRIL 5, 1993

Interested Persons see Inside Front Cover

ENVIRONMENTAL PROTECTION

for woodlands tax assessment, private landowners are mandated by the
Farmland Assessment Act to develop a woodlands management plan.
Compliance with such a plan must be annually attested to by an approved
forester. The standards for applying and qualifying for inclusion on the
list, and for deleting a forester from the list, are set forth in this
subchapter.

This subchapter permits the Division to organize consultants, ensure
uniform delivery of services and provide for a reasonable level of ex-
pertise to private landowners. Also, this subchapter, through the use of
quarterly activity reports, allows the Division to monitor private-sector
forestry activities to guard against excessive tree cutting. Quarterly
activity reports are required numerical reports which document the
number of woodland management plans, number of timber stand im-
provement sites, reforestation and Christmans tree plantation plans and
acreage covered by such plans.

Subchapter 3, Advertising by Certified Tree Experts, is intended to
protect the public from deceptive advertising by uncertified tree experts.
A tree expert is defined by the Tree Expert Act, P.L.1940, ¢.100 (N.J.S.A.
45:15C-1 et. seq.) as a person skilled in the science of tree care whose
services are available to the public for compensation as a practicing tree
expert. This subchapter sets forth the manner in which a certified tree
expert must represent himself or herself to the public when advertising.
While the Tree Expert Act established the criteria for certification as
a tree expert, it did not limit the use of the designation to those certified.
This subchapter is designed to protect the consumer from misrepresenta-
tion by uncertified tree experts.

The adoption of all three subchapters sets forth the manner in which
the Reforestation Program, Approved Forester List and advertising by
certified tree experts support the proper management of the State’s tree
resources.

Social Impact

This chapter provides essential administrative structure to forestry
programs concerning reforestation, listing of foresters approved by the
Department and advertising conducted by certified tree experts. These
three subchapters provide the framework for environmentally sound tree
planting and forest management practices on private lands and ensure
that only those persons certified as tree experts by the Department may
use the designation to advertise for services. The benefit to the residents
of New Jersey include the perpetuation of open space, aiding local tax
assessors, reforestation of open spaces and fairness in advertising.

Subchapter 1 will effectively encourage the continual reforestation of
privately held lands. The State sells more than 400,000 seedlings annually
which are sufficient to reforest approximately 400 acres. Providing a free
seedling to each third grade student will provide an opportunity for
youths to participate in an environmentally positive experience and
thereby encourage good stewardship of the land by future generations.
The rules as amended state the requirements for obtaining the seedlings
and penalties for any breach which provides the framework of equitable
and fair program administration.

Subchapters 2 and 3 will effectively maintain public confidence in the
skills and expertise of approved foresters and certified tree experts,
whose services are essential to the proper management of forest re-
sources.

Failure to adopt these subchapters would negatively impact on the
reforestation goals of the Department and impact on the future of our
forestry resources.

Economic Impact

The reforestation program supplies seedlings to private landowners
at a reasonable cost encouraging the reforestation and continuance of
private, tax-paying open space. Additionally, the program generates re-
quests to private sector nurseries for Christmas tree production. Seedling
sales by the State for Christmas tree production are prohibited by this
chapter, thus eliminating State competition with private seedling sales.
Maintaining DEPE oversight of the reforestation program will ensure
that additional costs to the program resulting from violations of the rules
will be borne by the violator. In addition to paying for administrative
costs and the cost of the seedlings, no landowner found to be in violation
of the rules will be permitted to purchase seedlings from the State
Nursery in the future.

The seedling program assures private landowners of a consistent, high-
quality seedling supply which is a critical element to ensure the long-
term potential of woodland resources.
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Advertising by certified tree experts is limited to those certified by
the Department. This provides a degree of protection to the consumer
of tree services and maximizes returns to those certified.

The services of foresters from the Approved Foresters List will be
required by landowners seeking woodland tax assessment for annual
attestations of compliance with woodland management plans. In addition,
landowners would likely use the professional services of the approved
foresters in the establishment of the required woodland management
plans. Those foresters used for these services will realize a direct
economic benefit. Although landowners seeking to qualify for reduced
property taxation under the Act will incur additional costs for the services
of approved foresters, these landowners will realize enhanced economic
benefits from ownership of properly managed woodlands.

These economic benefits to private-landowners and nursery owners
would be lost if these subchapters were not adopted.

Environmental Impact

The implementation of the proposed new rules will have a positive
environmental impact. The reforestation program provides for the
establishment of forest plantations which in turn improve aesthetics and
yield clean air and water. Additionally, these forest plantations provide
recreational areas and new habitats for plants and animals. The approved
forester subchapter helps provide qualified consultants to persons want-
ing to be good stewards of their lands. These lands then continue to
yield the same benefits as enumerated for the reforestation program.
The advertising by certified tree experts subchapter augments the
Certified Tree Expert Law which promotes care of the State’s shade
trees which in turn beautify towns and cities, ameliorate temperatures,
sequster noxious gases and make our towns and cities more livable. The
Department does not anticipate any adverse impacts on the human
health and the environment as a result of the implementation of these
proposed new rules.

Regulatory Flexibility Analysis

In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that the proposed
new rules will impose a minimal compliance requirement on small
businesses, namely foresters. This requirement is the preparation of
quarterly activity reports by foresters which document the number of
woodlands management plans, number of timber stand improvements
and reforestation and Christmas tree plantations plans completed and
the acreage covered by each such plan and evidence of participation in
continuing education. The gathering of this type of information, however,
is not considered a burden to the forester’s business as the documenta-
tion of an Approved Foresters accomplishments are necessary to suc-
cessfully promote such a business. The information is provided on State-
supplied forms. The cost, therefore, is minimal. This reporting require-
ment should not necessitate the hiring of professional people or result
in any additional costs to approved foresters or, in the case of certified
tree expert advertising, place any additional costs on the certified tree
experts.

N.J.A.C. 7:3-3 affects certified tree experts, the majority of which are
small businesses, by limiting advertising of being a certified tree expert
to those which actually are certified tree experts. Compliance with this
subchapter will cause no capital costs to be incurred, nor are professional
services needed.

In developing these rules, the Department has balanced the need to
protect the environment against the economic impact of the proposed
rules and has determined that to minimize the impact of the rules would
endanger the environment, public health and public safety and, therefore,
no exemption from coverage is provided.

Full text of the expired rules proposed as new rules may be found
in the New Jersey Administrative Code at NJ.A.C. 7:3,

Full text of the proposed amendment follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

SUBCHAPTER 1. [STATE] REFORESTATION PROGRAM

7:3-1.4 Agreement

Every person ordering reforestation stock shall enter into an
agreement to use the stock solely for reforestation purposes as
described in N.J.A.C. 7:3-1.6(b). The agreement shall provide that
reforestation stock must not be resold or removed from the [and
not to resell or remove it from his] property for ornamental use
as living trees|.}, or for use as Christmas trees, except trees severed
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from the stump in a thinning without reducing the initial acreage
reforested. Any person violating this agreement will reimburse the
Department for the cost of the seedlings removed and administrative
costs incurred due to breach. The Department has the right to
inspect the planting site after notifying the landowner as to time
and date of the inspection.

7:3-1.5 Refusal :

(a) No reforestation stock shall be sold to any [owner whose total
acreage is less than five acres of land.] landowner:

1. Whose total acreage is less than three acres of land;

2. Who has violated provisions of an agreement signed pursuant
to NJA.C. 7:3-14; or

3. For a purpose other than those described in N.J.A.C. 7:3-1.6.

7:3-1.6 Distribution

(a) Reforestation stock shall be distributed in the urban, suburban
and agricultural areas only after a [preliminary investigation of the
specific requests locally on the ground; except in connection with
properties or areas with which the Department’s agents are already
personally familiar] recipient signs an agreement conforming to
NJ.A.C. 7:3-1.4 and attests, as part of the seedling order form, to
the ownership of a minimum of three acres of land.

(b) The use of State grown reforestation stock shall be restricted
to legitimate reforestation projects, including planting for school, and
youth conservation education projects;[, and] plantings for aesthetic
screening and improvement;[, and] air and noise pollution abate-
ment; wildlife habitat enhancement; erosion control; and lumber
and cordwood production.

(c) Each New Jersey student attending third grade will be eligible
to receive a free forest tree seedling from the State Tree Seedling
Nursery, if adequate supplies are available, by forwarding a con-
solidated request to the Department for each school.

SUBCHAPTER 3. ADVERTISING BY CERTIFIED TREE
EXPERTS

(a)
DIVISION OF PARKS AND FORESTRY

Natural Areas and the Natural Areas System

Proposed Readoption with Amendments: N.J.A.C.
7:5A
Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.
Authority: N.J.S.A. 13:1B-3; 13:1B-15.4 et seq.; 13:1B-15.12a et
seq.; 13:1B-15.100 et seq.; 13:1D-9; 13:1L-1 et seq.; and 23:7-9.
DEPE Docket Number: 18-93-03.
Proposal Number: PRN 1993-194.
Submit written comments, identified by the Docket Number given
above, by May 5, 1993 to:
Janis Hoagland, Esq.
Administrative Practice Officer
Department of Environmental Protection and Energy
CN 402
Trenton, New Jersey 08625-0402

The agency proposal follows:

Summary

Pursuant to Executive Order No. 66(1978), the Natural Areas Rules,
N.J.A.C. 7:5A, are set 1o expire on June 24, 1993. As required by the
Executive Order, the Department of Environmental Protection and
Energy (Department) has reviewed these rules and has determined them
to be necessary, reasonable and proper for the purpose for which they
were originally promulgated. Therefore, the Department proposes to
readopt this chapter with minor amendments and clarifications.

The Department’s administration of State natural areas dates back to
1961, when the Legislature passed the Natural Areas Act, N.J.S.A.
13:1B-15.4 et seq. The Natural Areas Act authorized the Department
to acquire, maintain, and preserve natural areas within the State as
habitat for rare and vanishing species of plant and animal life, in order
to assure the public of the right to enjoy the benefits of such areas as
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places of natural interest and scenic beauty, as “living illustrations” of
the State’s original natural heritage, and as places for scientific study.
N.J.S.A. 13:1B-15.5. In addition to creating a natural areas section within
the Department’s Division of Parks and Forestry, the Natural Areas Act
established the Natural Areas Council, a seven-member advisory board,
to advise the Commissioner of the Department on the administration
of natural areas. N.J.S.A. 13:1B-15.8.

The Department’s mandate to acquire and administer State natural
areas was reaffirmed in 1975 through the passage of the Natural Areas
System Act, N.J.S.A. 13:1B-15.12a et seq., as a supplement to the Natural
Areas Act. The Natural Areas System Act formally established the
Natural Areas System (System) and appointed as the initial components
of the System those arcas designated by the Department as natural areas
as of January 1, 1975. N.J.S.A. 13:1B-15.12a3. The Natural Areas System
Act also included standards for inclusion of areas in the System (N.J.S.A.
13:1B-15.12al), procedures for planning for natural areas (N.J.S.A.
13:1B-15.12a2) and evaluating suitable areas for designation (N.J.S.A.
13:1B-15.12a4 and 5), limitations on the use of land in the system
(N.J.S.A. 13:1B-15.12a7 and 10), and classification for the designation
and regulation of uses of natural areas (N.J.S.A. 13:1B-15.12a9).

The Natural Areas Act authorizes the Department, with the advice
of the Council, to prescribe rules and regulations establishing standards
for acquisition, maintenance and operation of natural areas. The original
version of the Natural Areas Rules was promulgated at N.J.A.C. 7:2-11
as a component of the State Park Service Code prior to the passage
of the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., in 1968.
On December 21, 1987, the Department repealed the original version
of the Natural Areas Rules and replaced it with the current version of
the rules. See 19 N.J.R. 2409(a). The rules were recodified from N.J.A.C.
7:2-11 to N.J.A.C. 7:5A as part of the 1991 revision and recodification
of the State Park Service Code, N.J.A.C. 7:2. See 23 N.J.R. 3005(a).
In addition, on February 18, 1992, the Department amended the Natural
Areas Rules in order to correct or clarify several sections of the rules
and to change the administering agency for five Natural Areas. See 24
N.J.R. 581(b).

The System currently contains 42 areas totalling almost 30,000 acres
and is administered by the Office of Natural Lands Management within
the Department’s Division of Parks and Forestry.

A summary of the sections of N.J.A.C. 7:5A follows:

N.J.A.C. 7:5A-1.1, Scope, and NJ.A.C. 7:5A-1.2, Purpose, describe the
scope and purpose of the Natural Areas System Rules, NJ.A.C. 7:5A.

N.J.A.C. 7:5A-1.3, Definitions, contains definitions of major terms
used throughout this chapter.

N.J.A.C. 7:5A-1.4, Register of Natural Areas, governs the development
and maintenance of the registry, required by N.J.S.A. 13:1B-15.12a6, of
all lands, public and private, which are suitable for inclusion within the
System.

N.JA.C. 7:5A-1.5, Natural Areas Council, describes the functions and
duties of the Council established by N.J.S.A. 13:1B-15.7.

N.J.A.C. 7:5A-1.6, Natural areas designation, contains the criteria and
procedure for designation of areas to the System.

N.J.A.C. 7:5A-1.7, Classification of natural areas, governs the Depart-
ment’s assignment of an interim classification to a natural area upon
designation of the area to the System. An interim classification is a
category reflecting the type of habitat management permitted within the
natural area prior to adoption of a management plan under the
procedure at NJ.A.C. 7:5A-1.8.

N.J.A.C. 7:5A-1.8, Natural area management plans, sets forth the
procedure by which the Department and the administering agency for
a natural area may develop and adopt an individual management plan
outlining a long-term management strategy for the natural area.

N.J.A.C. 7:5A-1.9, Interim management practices, lists management
practices that apply to all natural areas in the interim between the
designation of an area to the System and the adoption of a management
plan for the area pursuant to the procedure at N.J.A.C. 7:5A-1.8.

N.J.A.C. 7:5A-1.10, Procedures for conducting research and collecting
specimens, sets forth the requirements for conducting scientific research
within natural areas and contains a procedure for obtaining permission
to conduct scientific research in a natural area.

N.J.A.C. 7:5A-1.11, Enforcement of rules, delegates enforcement
under this chapter to Department employees upon whom the Com-
missioner has conferred powers of police officers, and delineates re-
medies and penalties for violations of the provision of these rules.
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NJ.A.C. 7:5A-1.12, Boundaries of natural areas, contains a procedure
for establishing and modifying the boundaries of natural areas in the
System.

N.J.A.C. 7:5A-1.13, Natural Areas System, lists the areas designated
as components of the System, including the location, management objec-
tive, interim classification, and administering agency for each natural
area.

N.J.A.C. 7:5A-1.14, Public Information, gives notice of the availability
of information on and maps of the Natural Areas System.

A summary of the proposed amendments to N.J.A.C. 7:5A follows:

1. The Department is proposing to repeal the definition of “designa-
tion objective” at N.J.A.C. 7:5A-1.3 and replace it with a new term,
“management objective.” Since the Department has historically used the
designation objective of a natural area as its guideline for management
of the area after its designation to the System, the Department believes
it is more accurate to use the term “management objective” and to
specify in this definition that management of the natural areas is to be
directed toward this objective. In order to accommodate this change,
the Department proposes to change all references of ““designation objec-
tive” to “management objective” throughout this chapter, including in
the listing of natural areas at N.J.A.C. 7:5A-1.13.

2. The Department is proposing to delete the definition of “Natural
Heritage Inventory” at N.J.A.C. 7:5A-1.3. This term was defined for use
in a previous version of these rules, but is not used in the current version
of the rules.

3. The Department is proposing to delete N.J.A.C. 7:5A-1.11(a), which
delegates enforcement authority under this chapter to any employee or
agent of the Department upon whom the Commissioner has conferred
“powers of police officers,” based upon its determination that this subsec-
tion is redundant with the enforcement authority at current N.J.A.C.
7:5A-1.11(b) and (c).

4. As a result of a review of current information in the Natural
Heritage Database, which is a mapped and computerized database of
the State’s rare plant and animal species and representative natural
communities authorized by N.J.S.A. 13:1B-15.146 through 15.150, the
Department is proposing to amend the management objective for 11
natural areas in order to include the preservation of rare species habitat
and/or to add more specific information on the forest community species
to be preserved in the natural area. These 11 natural areas are: Absegami
Natural Area, Bearfort Mountain Natural Area, Cape May Wetlands
Natural Area, Cedar Swamp Natural Area, Farny Natural Area, Great
Bay Natural Area, Island Beach Southern Natural Area, Oswego River
Natural Area, Ramapo Lake Natural Area, Washington Crossing Natural
Area, and Whittingham Natural Area.

Social Impact

The purpose of the Natural Areas System is to protect and preserve
natural and ecological resources for present and future generations of
New Jersey residents. The rules at N.J.A.C. 7:5A have provided for the
designation of eligible lands to the System and prescribe management
of natural areas in a manner which insures preservation of the features
the System is designed to protect. The proposed readoption with amend-
ments will continue in full force and effect and improve the Department’s
management of the System, thereby furthering the Department’s goal
of preservation of natural diversity for present and future New Jersey
residents.

Economic Impact
The proposed amendments are expected to have a positive economic
impact by increasing the Department’s efficiency in managing the lands
within the System. Since this chapter imposes land management
responsibilities on the Department but not on members of the general
public, the proposed readoption with amendments is not expected to
have a direct economic impact on members of the general public.

Environmental Impact

Over the past five years, the Natural Areas System rules, N.J.A.C.
7:5A, have assisted the Department in preserving the State’s natural
diversity by governing the administration and management of the System.
Therefore, the proposed readoption with amendments is expected to
have a favorable environmental impact by continuing and improving the
Department’s administration of the System.

The proposed amendments are technical in nature and are not ex-
pected to have a negative environmental impact on the lands within the
System or other State resources.
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Regulatory Flexibility Statement
In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that the proposed
readoption with amendments will not impose reporting, recordkeeping,
or other compliance requirements on small businesses since the proposed
readoption amendments will impose land management responsibilities
on the Department but not on members of the general public.

Full text of the proposed readoption may be found in the New
Jersey Administrative Code at N.J.A.C. 7:5A.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):

7:5A-1.3 Definitions

The following words and terms, when used in this [subchapter]
chapter, shall have the following meanings, unless the context clearly
indicates otherwise.

[“Designation objective” means the stated purpose or goal for
placing an area in the Natural Areas System.]

“Management objective” means the stated purpose or goal of
designating an area to the Natural Areas System, towards which
management of the area is to be directed.

[“Natural Heritage Inventory” means a mapped and computerized
data base of the State’s rare plants and animal species and represen-
tative natural communities, as authorized by N.J.S.A. 13:1B-15.146
through 13:1B-15.150.]

“Preservation” means any measures, including no action at all,
which are required in order to avoid injury, destruction or decay
of a natural resource feature within a Natural Area or otherwise
maintain or protect those features indicated in the [designation]
management objective.

7:5A-1.6 Natural areas designation

(a)-(b) (No change.)

(¢) Upon review of the study and comments from the adminis-
tering agency, the Council shall submit a final recommendation to
the Commissioner for designation of the land in question for in-
clusion within the System. If the Council favors designation, its
recommendation shall include:

1. A [designation] management objective for the area;

2.-3. (No change.)

(d)-(f) (No change.)

7:5A-1.7 Classification of natural areas

(a) Interim classification of natural areas shall be related to the
[designation] management objective of the area.

(b)-(d) (No change.)

7:5A-1.8 Natural area management plans

(a) (No change.)

(b) The Division, with the cooperation of the administering agen-
cy and other units of the Department, shall prepare a management
plan for each natural area in the System. The primary purpose of
a management plan is to describe the natural features of the area
and prescribe management practices and public uses to ensure
preservation in accordance with the [designation] management ob-
jective of the natural area.

(c) An adopted management plan may supersede the interim
management practices listed at N.J.A.C. 7:5A-1.9, if the Commis-
sioner determines through his or her approval of the management
plan that the practices in the management plan more specifically
address the requirements of the [designation] management objective
for that area. Any interim management practice listed at N.J.A.C.
7:5A-1.9 and not specifically addressed or superseded by the adopted
management plan for the area shall remain in effect in a natural
area following adoption of the management plan.

(d) Each management plan shall include, but not be limited to:

1.-3. (No change.)
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4. Any management practices that will contribute towards
preservation in accordance with the [designation] management ob-
jective;

5. (No change.)

6. An evaluation of the current boundaries and changes, if
necessary, to achieve preservation in accordance with the [designa-
tion] management objective.

(e)-(i) (No change.)

7:5A-1.9 Interim management practices

(a)-(b) (No change.)

(c) Upon finding that an interim management practice listed
below at (e) or (f) would be detrimental to achieving a specific
[designation] management objective, the Council shall recommend
to the Commissioner the substitution of a more appropriate interim
management practice. Should the Commissioner concur with the
recommendation of the Council, the Commissioner may approve
substitution by a more appropriate interim management practice.

(d) (No change.)

(e) The following interim management practices apply generally
to all natural areas upon designation to the System and until and
unless superseded by the provisions of an adopted management plan:

1.-4. (No change.)

5. Existing structures may be maintained in a natural area; new
structures and enlargement of existing structures may be undertaken
upon approval by the Commissioner, provided the structures directly
or indirectly contribute to the [designation] management objective;
new structures, of a temporary nature, may be constructed for
research purposes in accordance with N.J.A.C. 7:5A-1.10;

6.-8. (No change.)

9. All wildfires shall be brought under control as quickly as
possible; after a fire within a natural area, there shall be no cleanup
or replanting except as approved by the Commissioner to achieve
the [designation] management objective or for reasons of health and
safety;

10.-11. (No change.)

12. Habitat manipulation may be undertaken if preservation of
a particular habitat type or species of native flora or fauna is included
in the [designation] management objective of the natural area and
upon approval by the Commissioner of a specific habitat manipula-
tion plan prepared by the Department.

13.-16. (No change.)

(f) (No change.)

7:5A-1.10 Procedures for conducting research and collecting
specimens

(a)-(b) (No change.)

(c) The administering agency shall review the submission and
approve, conditionally approve, or disapprove the application for
research or collection. The decision shall be based on:

1. The relationship of the activity to the [designation] manage-
ment objective of the area and the benefits to be derived;

2.-3. (No change.)

(d) (No change.)

7:5A-1.11 Enforcement of rules

[(a) Any employee or agent of the Department upon whom the
Commissioner has conferred powers of police officers shall have the
authority to enforce any of the provisions of this subchapter.]

[(b)](a) Remedies for the violation of the provisions of this
[subchapter] chapter applicable to those State-owned or leased lands,
waters and facilities administered by the Department, other than
wildlife management areas or reservoir lands, shall be as provided
at NJ.S.A. 13:1L-23.

[(c)](b) Penalties for the violation of the provisions of this
[subchapter] chapter applicable to State-owned or leased lands under
the control of the Division of Fish, Game and Wildlife shall be as
provided [for] at NJ.S.A. 23:7-9.

7:5A-1.12 Boundaries of natural areas

(a)-(i) (No change.)

(i) The Commissioner shall review the recommendation of the
Council and shall take one of the following actions on the proposal:
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1. Approve the boundary change, effective upon publication of
notice of the boundary change in the New Jersey Register, upon
a finding that the boundary change:

i. (No change.)

il. Serves to protect the natural area or further its [designation]
management objective; or

2. (No change.)

3. Deny the proposal, effective upon publication of notice of the
denial in the New Jersey Register, upon a finding that the proposed
boundary change:

i. (No change.)

ii. Does not serve to protect the natural area or further its
[designation] management objective.

7:5A-1.13 Natural Areas System

(a) The following are designated as components of the Natural
Areas System:

1. Absegami Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of
[southern] Atlantic white cedar and pine/oak communities, [and a]
southern swamp habitat, and rare species habitat;

iii.-iv. (No change.)

2. Allamuchy Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
hardwood forest of significant size and successional fields and protec-
tion of a rare plant community;

iti.-iv. (No change.)

3. Batsto Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
southern swamp, Pine Barrens bog and floodplain habitats, and rare
species habitat;

iii.-iv. (No change.)

4. Bearfort Mountain Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of scrub
oak and hardwood swamp [habitats] forests, and rare species habitat;

iii.-iv. (No change.)

5. Bear Swamp East Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of
ecological communities and relationships, management of bald eagle
nesting site and other known and potential endangered species
habitat;

ili.-iv. (No change.)

6. Black River Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of mesic,
marsh, floodplain habitat, and rare species habitat;

iii.-iv. (No change.)

7. Bull’s Island Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
northern floodplain habitat, and rare species habitat;

ili.-iv. (No change.)

8. Bursch Sugar Maple Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
northeastern climax forest, and sugar maple/mixed hardwood com-
munity;

ili.-iv. (No change.)

9. Cape May Point Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of [fresh
water] freshwater marsh behind a coastal dune, habitat diversity for
migratory birds, and rare species habitat;

ili.-iv. (No change.)

10. Cape May Wetlands Natural Area:

i. (No change.)
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ii. [Designation] Management Objective: preservation of tidal salt
marsh ecosystem and rare species habitat;

iii.-iv. (No change.)

11. Cedar Swamp Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of southern
swamp and floodplain habitat, {southern] Atlantic white cedar, red
maple and pine/oak forest communities, and rare species habitat;

iii.-iv. (No change.)

12. Cheesequake Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of habitat
diversity including hardwood forest, cedar swamp, mature white pine
stand, [fresh water] freshwater swamp, Pine Barren outlier and salt
marsh, and rare species habitat;

iii.-iv. (No change.)

13. Cook Natural Area:

i. (No change.)

ii. [Designation] Management
freshwater marsh habitat;

iii.-iv. (No change.)

14. Dryden Kuser Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
northern bog habitat, and rare species habitat;

iii.-iv. (No change.)

15. Dunnfield Creek Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
hemlock ravine, and rare species habitat;

iii.-iv. (No change.)

16. Farny Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of northern
mixed oak-hardwood forest, hardwood swamp forest, and rare
species habitat;

iii.-iv. (No change.)

17. Great Bay Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of tidal salt
marsh ecosystem and rare species habitat;

iii.-iv. (No change.)

18. Hacklebarney Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a river
ravine and northern hemlock/mixed hardwood forest, and rare
species habitat;

iii.-iv. (No change.)

19. Island Beach Northern Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of barrier
island dune system, plant community associations, and rare species
habitat;

ili.-iv. (No change.)

20. Island Beach Southern Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of barrier
island dune system, [salt water] saltwater marsh, [and fresh water]
freshwater bogs, and rare species habitat;

iii.-iv. (No change.)

21. Johnsonburg Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of habitat
diversity for rare species;

fli.-iv. (No change.)

22. Ken Lockwood Gorge Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of hemlock/
mixed hardwood forest with highly varied understory, and rare
species habitat;

iii.-iv. (No change.)

Objective:  preservation of
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23. Liberty Park Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a salt
marsh in upper New York Bay;

iii.-iv. (No change.)

24. Manahawkin Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a mature
bottomland hardwood forest, and rare species habitat;

jii.-iv. (No change.)

25. North Brigantine Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of salt
marsh habitat, [behind a] coastal dune, and rare species habitat;

ili.-iv. (No change.)

26. Osmun Forest Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
northeastern mixed hardwood forest;

iii.-iv. (No change.)

27. Oswego River Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of [a variety
of Pinelands habitats including uplands, white cedar stands, bogs,
pine/oak forest, and rare species habitat] hardwood swamp, pitch
pine lowland, pine-oak, Atlantic white cedar, and bog communities,
which serve as rare species habitat;

iii.-iv. (No change.)

28. Parvin Natural Area:

i. (No change.)

ii. [Designation) Management Objective: preservation of mixed
oak and pine forest on the Pine Barrens fringe with a diversity of
plant and animal species, and rare species habitat;

iii.-iv. (No change.)

29. Ramapo Lake Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of northern
upland habitats and rare species habitat:;

iii.-iv. (No change.)

30. Rancocas Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of [fresh
water] freshwater marsh and southern floodplain habitat, including
one of the largest stands of wild rice in [state] the State;

ili.-iv. (No change.)

31. Readington Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of early
stages of secondary field succession;

iii.-iv. (No change.)

32. Strathmere Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a dune
habitat, plant community associations, and rare species habitat;

iii.-iv. (No change.)

33. Sunfish Pond Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a lake
of glacial origin surrounded by a hardwood forest, and rare species
habitat;

ili.-iv. (No change.)

34. Swan Point Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of tidal salt
marsh ecosystem;

iii.-iv. (No change.)

35. Swimming River Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of habitat
diversity including [fresh water] freshwater marsh, [salt water]
saltwater marsh, woodlands, fields and estuary;
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ili.-iv. (No change.)

36. Tillman Ravine Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a
hemlock ravine and associated geologic forms, and rare species
habitat;

iii.-iv. (No change.)

37. Troy Meadows Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of
freshwater marsh habitat northern swamp and floodplain habitat,
and rare species habitat;

iii.-iv. (No change.)

38. Washington Crossing Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of natural
succession and mixed hardwood forests, and rare species habitat;

iii.-iv. (No change.)

39. Wawayanda Hemlock Ravine Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of hemlock/
mixed hardwood forest and rare species habitat;

iii.-iv. (No change.)

40. Wawayanda Swamp Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of extensive
northern swamp and forest habitats, glacially formed, spring-fed
pond, and rare species habitat;

iii.-iv. (No change.)

41. West Pine Plains Natural Area:

i. (No change.)

ii. [Designation] Management Objective: preservation of a signifi-
cant portion of the globally rare Pine Plains community, including
rare plant and invertebrate species habitat;

iii.-iv. (No change.)

42. Whittingham Natural Area:

i. (No change.)

ii. {Designation] Management Objective: preservation of a
northern swamp and floodplain forest [with rare species of plants]
on a limestone cliff, rare and exemplary natural communities, and
rare species habitat;

iii.-iv. (No change.)

(a)
DIVISION OF PARKS AND FORESTRY

Open Lands Management

Proposed Readoption with Amendments: N.J.A.C.
7:5B
Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.
Authority: N.J.S.A. 13:1B-3; 13:1B-15.100 through 13:1B-15.107;
13:1B-15.133 through 13:1B-15.145; and 13:16-1 et seq.
DEPE Docket Number: 19-93-03.
Proposal Number: PRN 1993-195.
Submit written comments, identified by the Docket Number given
above, by May 5, 1993 to:
Janis Hoagland, Esq.
Administrative Practice Officer
Department of Environmental Protection
and Energy
CN 402
Trenton, New Jersey 08625-0402

The agency proposal follows:

Summary
Pursuant to Executive Order No. 66(1978), the Open Lands Manage-
ment Rules, NJ.A.C. 7:5B, are set to expire on June 24, 1993. As
required by the Executive Order, the Department of Environmental
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Protection and Energy (Department) has reviewed these rules and has
determined them to be necessary, reasonable and proper for the purpose
for which they were originally promulgated. Therefore, the Department
proposes to readopt this chapter with a number of amendments intended
to clarify and refine the grant procedures contained in these rules.

In 1984, the Legislature passed the Open Lands Management Act
(Act), N.J.S.A 13:1B-15.133 through 15.145. In the Act, the Legislature
observed that opportunities for public access to recreational open space
are rapidly diminshing and that efforts need to be made to explore
alternative techniques to provide such access. N.J.S.A. 13:1B-15.135. To
address this situation, the Legislature established the Open Lands
Management Program in the Department to provide financial assistance
and in-kind services to assist private landowners in initiating, maintaining
and increasing public recreational use of their land. N.JS.A.
13:1B-15.136.

On April 7, 1986, the Department adopted the Open Lands Manage-
ment Rules at NJ.A.C. 7:2-12, as authorized by N.J.S.A. 13:1B-15.137.
These rules contained standards and criteria for the type of projects and
recreational uses to be funded under the Act, defined the class of
applicants eligible for funding under the Act, and specified the amount,
terms and conditions of funding, including the execution of an access
covenant. The rules were recodified without amendment from N.J.A.C.
7:2-12 to NJ.A.C. 7:5B as part of the 1991 revision and recodification
of the State Park Service Code, NJ.A.C. 7:2. See 23 N.J.R. 3005(a).

To date, the Open Lands Management Program has executed grant
agreements with 42 landowners for projects encompassing a total of 5,448
acres throughout the State. Over the life of the program, the Department
has approved proposals totaling $351,062 in funding and has disbursed
final grant awards totaling $272,149. On average, the individual grants
to landowners have ranged from $1,500 to $14,000. The average access
covenant required in connection with Open Lands Management funding
has been seven years. These grants have funded a variety of recreational
projects, including horseback riding trails, recreational facilities for dis-
abled members of the public, nature observation blinds, swimming
beaches, and picnic areas.

The application period for proposals seeking funding in Fiscal Year
1993 closed on February 26, 1993. The department received approximate-
ly 20 applications for funding during Fiscal Year 1993, for which it has
approxiamtely $55,000 in funding available from State appropriations.
Pursuant to N.J.A.C. 7:5B-1.7(d), which requires the Department to
either deny or approve grant applications within 30 days of receipt, the
Department expects to have rendered a decision on all Fiscal Year 1993
funding applications by the end of March, 1993. For Fiscal Year 1993,
the Department has established a maximum grant amount of $7,000 in
order to maximize its distribution of funds among eligible applicants.

The Department anticipates that approximately $55,000 in additional
funding will be available from State appropriations for funding Open
Lands Management projects in Fiscal Year 1994. As has been the
practice in previous years, the Department expects to announce the
application deadline, amount of available funding, and maximum grant
amount for Fiscal Year 1994 in October 1993 through publication of
a notice in the New Jersey Register. Then, the Department will accept
applications during a one-week period in mid-February 1994, and will
make all Fiscal Year 1994 grant decisions by the end of March 1994.

A summary of the significant sections of N.J.A.C. 7:5B follows:

N.J.A.C. 7:5B-1.1, Purpose and scope, describes the purpose and scope
of the Open Lands Management Rules.

N.J.A.C. 7:5B-1.2, Definitions, contains definitions of major terms used
throughout this chapter.

N.J.A.C. 7:5B-1.3, General provisions, outlines the general eligibility
requirements for applicants wishing to apply for financial assistance
under this chapter.

N.J.A.C. 7:5B-1.4, Eligible real property, outlines the general eligibility
requirements for property receiving financial assistance under this
chapter.

N.J.A.C. 7:5B-1.5, Projects eligible for financial assistance, outlines the
general scope of projects eligible for financial assistance under this
chapter.

N.J.AC. 7:5B-1.6, Recreational activities, requires applications for
financial assistance under this chapter to include a description of recrea-
tional activities and uses to which the real property will be put, lists
recreational activities encouraged by the Department to be included in
funded projects, and lists recreational activities ineligible for financial
assistance.
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N.J.A.C. 7:5B-1.7, Application and review procedures, details the De-
partment’s procedures and requirements for applications for financial
assistance under this chapter.

N.J.A.C. 7:5B-1.8, Factors supporting grant approval, codifies the
factors considered by the Department in determining the specific
eligibility of a proposed project for financial assistance under this
chapter.

N.J.A.C. 7:5B-1.9, Terms of financial assistance, describes the terms
and conditions of financial assistance agreements executed under this
chapter.

N.J.A.C. 7:5B-1.10, Access covenant, requires a covenant granting
public access for public recreational purposes to the landowner’s property
to be executed in exchange for financial assistance or in-kind services
received from the Department under this chapter, and describes the
scope and conditions of such access covenants.

A summary of the proposed amendments follows:

1. In order to reflect the 1991 recodification of the Open Lands
Management Rules from NJ.A.C. 7:2-12 to N.J.A.C. 7:5B, the Depart-
ment is proposing to correct cross-references appearing within this
chapter at NJ.A.C. 7:5B-1.5(b), 1.7(e)2 and 1.7(e)4, and is proposing
to change all references to this “subchapter” to “chapter.”

2. The Department is proposing to amend the definitions of “Com-
missioner” and “Department” at N.J.A.C. 7:5B-1.2 in order to reflect
the consolidation of part of the former Board of Public Utilities with
the former Department of Environmental Protection to form the Depart-
ment of Enviromental Protection and Energy.

3. The Department is proposing to revise N.J.A.C. 7:5B-1.5(a)7 to
limit the amount of excess liability insurance eligible for funding to not
more than 50 percent of the project cost or $3,000, whichever is less.
Although the Department does not want to discourage applicants from
seeking funding to purchase liability insurance as necessary to facilitate
public access, it wishes to ensure that any funded liability insurance
purchase is made in connection with a viable recreation project and does
not constitute the entire funded project. Therefore, given the limited
amount of funds currently available under this program and the increas-
ing cost of liability insurance, the Department believes that it is necessary
to cap liability insurance funding at one-half the project cost or $3,000,
whichever is less. The $3,000 cap is based on the Department’s estimate
of one-half the average grant over the past several years.

4. The Department is proposing to amend N.J.A.C. 7:5B-1.5(a)10 and
1.6(c)4 to remove the existing restriction on funding the installation of
permanent utilities as part of projects receiving grants under this chapter.
This restriction was originally imposed in an effort to avoid financing
permanent public utility improvements to private land through the Open
Lands Management Program. However, based on the first five years of
the Department’s experience in funding projects under the Open Lands
Management Program, it appears that in many instances there are
legitimate reasons to install permanent utilities in order to facilitate
passive public recreational use of private property as authorized by the
Act. Given the program’s limited funding resources and the need to
ensure that projects serve a legitimate recreational purpose, the Depart-
ment is proposing to limit such funding to 50 percent of the project
cost or $3,000, whichever is less.

5. The Department is proposing to change N.J.A.C. 7:5B-1.6(c)4 to
exclude from funding projects requiring the installation of paving made
of impervious surface material. The Department believes that this ex-
clusion is consistent with and warranted by the passive recreation and
open space emphasis in the Act, as well as the Department’s general
environmental protection mandates. However, this restriction is not
expected to present a significant obstacle to funding recreational use of
private land, since in most instances applicants can substitute porous
surfacing materials (such as gravel) for any planned impervious surfaces.
In addition, this restriction is expected to conserve funding resources
since the cost of paving is usally much greater than the cost of covering
a comparable area with a porous surface.

6. In order to correct an error in the original version of these rules,
the Department is proposing to change the term “property” to “proper-
ly” in NJAC. 7:5B-1.7(a).

7. The Department is proposing a new paragraph, NJ.A.C.
7:5B-1.7(a)2, to address the procedure for processing incomplete appli-
cations for funding. The processing of incomplete applications was not
addressed in the original version of the rules, leading to confusion about
whether the Department should demy or conditionally approve in-
complete applications. The Department hopes to resolve this confusion
by specifying that it will allow the applicant to supplement its incomplete
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application before rendering a decision on the application. The Depart-
ment is also proposing to add the word “complete” to modify the use
of “application” in N.J.A.C. 7:5B-1.7(d) in order to clarify that it will
not render its funding decision until it receives a complete application.

8. The Department is proposing to amend N.J.A.C. 7:5B-1.7(b) to shift
the burden from the landowner to the Department for notifying State
and local officials that an application for financial assistance has been
received under these rules, and to specify that State and local officials
will have the opportunity for informal comment on funding applications.
Under the existing procedure, which required the landowner to notify
the appropriate county and municipal clerk, the Department has had
difficulty confirming that the required notices were sent. Since this notice
is not specifically required by the Act, the Department has decided to
assume the responsibility of notifying State and local officials that it has
received an application for Open Lands Management funding. Based
on its experience with implementing the Open Lands Management grant
program, the Department has also determined that State and local
officials, and not the county and municipal clerks, are the appropriate
entities to receive these notices.

9. The Department is proposing to change the term ‘“preliminary
approval” to “conditional approval” at N.J.A.C. 7:5B-1.7(d) in order to
more accurately describe the Department’s procedure for approving
funding applications. To maintain consistency with this subsection, the
Department is also proposing to add references to ‘‘conditional” approval
to N.JA.C. 7:5B-1.7(e)1 and 1.9(a)2.

10. The Department is proposing a new subsection, NJ.A.C.
7:5B-1.7(f), to limit applicants for funding to one application for funding
per year per property. This limitation is intended to allow the Depart-
ment to maximize its distribution of grant funds among eligible appli-
cants, since it usually receives more funding requests than it can approve
each fiscal year.

11. The Department has added a new subsection, N.J.A.C. 7:5B-1.7(g),
in order to codify its practice of establishing a maximum grant amount
and a deadline for accepting applications for financial assistance under
this chapter each fiscal year. Under this provision, the Department will
be required to provide notice of the maximum grant amount and appli-
cation deadline in the New Jersey Register.

12. The Department is proposing to amend N.J.A.C. 7:5B-1.8(a)3 to
clarify that this paragraph, which lists the protection and appreciation
of natural resources as a factor supporting grant approval, encompasses
the use of conservation easements for open space preservation.

13. The Department is proposing a new subsection, NJ.A.C.
7:5B-1.8(b), in order to institute a policy of giving funding preference
to new applicants who have not received funding in the previous fiscal
year. This policy is intended to allow the Department to maximize its
distribution of funds over as many different properties as possible,
consistent with the Act’s goal of increasing recreational opportunities
throughout the State.

14. The Department is proposing to add a new subsection, N.J.A.C.
7:5B-1.8(c), in order to specify the terms and conditions for landowners
who have received Open Lands Management funding in the previous
fiscal year to reapply for further funding in the next fiscal year. Although
the Department does not wish to discourage repeat applicants, this
situation was not addressed in the original version of the rules, and
questions have arisen about the terms and conditions for approving
funding for applicants who have received funding in the previous fiscal
year.

15. The Department is proposing to amend N.J.A.C. 7:5B-1.9(a)3 to
allow the maximum, and not the actual, grant amount to be listed in
the grant agreement to be executed between the landowner and the
Department. The Department has determined that it is necessary to list
the maximum project cost in the grant agreement because the actual
project cost is not available until the project is completed, which is usually
at least three months to two years after the execution of the grant
agreement. Once construction is completed, the Department determines
the actual grant amount on the basis of cost documentation provided
by the applicant, and will award this amount as long as it does not exceed
the maximum grant amount. See N.J.A.C. 7:5B-1.9(d).

16. The Department is proposing to add a sentence to N.J.A.C.
7:5B-1.9(d) to clarify that the final determination of the actual grant
amount is made on the basis of cost documentation provided by the
applicant.

17. The Department is proposing to add a new subsection, N.J.A.C.
7:5B-1.9(f), to require the Department’s prior approval as a prerequisite
for funding additional or alternate work on an approved project.

(CITE 25 N.J.R. 1356)

PROPOSALS

18. The Department is proposing to amend N.J.A.C. 7:5B-1.10(f) to
refer to the “term” rather than the “extent” of the access covenant
required to be executed as a condition of funding under this program.
Since this subsection refers to the duration, and not the scope, of the
access covenant, the Department believes that the use of “term” is more
accurate than “extent” in this context.

19. The Department is proposing to revise N.J.A.C. 7:5B-1.10(h) in
order to clarify that it is the landowner’s, and not the Department’s,
responsibility to post and maintain signs (supplied by the Department)
informing the public of the property’s status under the Act.

20. The Department has amended N.J.A.C. 7:5B-1.10(j) to provide
more specificity about how it determines the length of the access cove-
nant required as a condition of all Open Lands Management funding.
As proposed, this subsection will require a minimum access covenant
of two years, and will allow the Department to require an access covenant
with a term of more than two years if the approved funding amount
exceeds $2,000. For each $1,000 (or fraction thereof) funded by the
Department over $2,000, the landowner will be subject to an additional
one year’s duration of the access covenant. In this manner, the Depart-
ment will be able to provide public access to funded projects in propor-
tion to the amount of State funding received.

21. The Department is proposing a new subsection, N.J.A.C.
7:5B-1.10(k), in order to require a landowner who obtains additional
funding for real property that is already subject to an access covenant
under the Act to execute a second access covenant for the property that
will run consecutively from the expiration of the original covenant. This
situation was not addressed in the original version of these rules, but
has arisen in practice under this program.

22. The Department is proposing to add a new subsection, N.J.A.C.
7:5B-1.10(1), to specify that access covenants executed under these rules
take effect upon the date they are recorded by the county clerk of the
county in which the real property is located, and not on the date upon
which they are signed by the landowner. In practice, the recording of
the access covenant required by this program may occur three months
to two years or more after its signature, since the Department requires
the covenant to be signed at the time of grant approval but the covenant
does not become effective until construction of the funded project is
completed.

23. Under proposed new subsection N.J.A.C. 7:5B-1.10(m), the De-
partment will give landowners at least one month’s notice of the impend-
ing expiration of access covenants executed under this chapter. The
landowner, at his or her option, may then choose to enter into an
additional access covenant, conservation easement, or deed restriction
in order to allow continued use of the property for public recreation.
The Department intends to actively encourage recipients of financial
assistance under the Act to voluntarily extend their agreements to allow
public use of their property for recreational purposes.

24. The Department is proposing a new subsection, NJ.A.C.
7:5B-1.10(n), to allow landowners to execute a conservation easement
or deed restriction providing for permanent open space and passive
recreational use of the real property in lieu of an access covenant under
N.J.A.C. 7:5B-1.10, since a conservation easement or deed restriction
providing for permanent open space and passive recreational use of a
property is more stringent than the access covenant normally required
under this subsection.

Social Impact

As acknowledged in the Act, opportunities for public access to recrea-
tional open space are rapidly decreasing as land development increases
throughout the State. Over the past five years, the Open Lands Manage-
ment program has helped encourage private landowners to provide
alternate means of public access to open space by providing financial
assistance to upgrade and maintain their land for public access purposes.
Through the use of access covenants in exchange for funding received
under this program, the Department has secured public access to and
public recreational use of over 5,000 acres of private land to which public
access would otherwise be restricted. The average access covenant under
this program has secured public access to the funded project for a period
of seven years.

The financial assistance provided through this program has increased
open space and recreational opportunities for all State residents by
funding a variety of recreational projects throughout the State. These
projects have included horseback riding trails, recreational facilities for
disabled members of the public, nature observation blinds, swimming
beaches, and picnic areas.
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The proposed readoption with amendments will continue the beneficial
social impact of this chapter by continuing and improving the procedures
by which the Department evaluates projects for funding, disburses fund-
ing under the Act, and secures public access to private open space for
public recreational purposes.

Economic Impact

Since its implementation, the Open Lands Management Program has
had a specific positive economic impact on recipients of funding under
the Act. To date, the Department has approved proposals totaling
$351,062 in funding and has disbursed final grant awards totaling
$272,149 through the Open Lands Management program. On average,
the individual grants to landowners have ranged from $1,500 to $14,000,
and the costs of preparing an application for funding under this program
have been minimal. Assuming State appropriations to this program are
not reduced in the upcoming fiscal year, the Department expects to
approve approximately $110,000 in additional funding for projects in the
next two fiscal years.

Over the past five years, this program has also conferred a generalized
economic benefit to State residents by providing recreational op-
portunities at a fraction of the cost of fee simple purchase of property
by the State. In the same manner, this program has also enabled the
Department to maximize its limited financial resources for land acquisi-
tion by providing an alternate means of financing public recreational
access to private open space. Since its administrative costs are also
financed through State appropriations, implementing this program has
not had a negative economic impact on the Department’s operating
budget.

By retaining and improving the mechanism for administering Open
Lands Management funding, the proposed readoption with amendments
is expected to continue the positive economic benefits of this chapter
for funding recipients, the general public, and the Department.

Environmental Impact

In general, the Open Lands Management program established by this
chapter has had a positive environmental impact throughout the State
over the past five years by providing incentives for landowners to retain
land in a semi-wilderness state rather than selling it or using it for
development purposes. Although public access to funded projects does
have an impact on these properties, in general passive public recreational
uses of funded properties are much less environmentally degrading than
the uses to which the land would be put if funding had not been provided
under this program. The proposed readoption with amendments will
continue to provide these incentives to owners of private open space,
and will enable the Department to continue and improve its efforts to
secure public access to and passive use of these properties through access
covenants and voluntary conservation restriction and deed restrictions.

Regulatory Flexibility Analysis

In accordance with the Regulatory Flexibility Act, N.J.S.A. 52:14B-16
et seq., the Department has determined that the proposed readoption
of this chapter with amendments will not impose significant reporting,
recordkeeping or other compliance requirements on small businesses.
Since any private landowner may apply for funding under the Open
Lands Management Program, some recipients of funding under this
chapter may qualify as small businesses under the Regulatory Flexibility
Act. However, this chapter only requires recordkeeping to be in ac-
cordance with good business practice (N.J.A.C. 7:5B-1.9(e)), does not
impose compliance requirements on funding recipients beyond those
already imposed at the local, county, regional or State level (N.J.A.C.
7:5B-1.9(b)), and requires only minimal grant-related reporting to ensure
the success of the funded project and the integrity of the grant award
(NJ.A.C. 7:5B-1.9(d) and (f)). Since this chapter already contains
minimal reporting, recordkeeping and compliance requirements, the
Department has determined that it has already minimized the impact
of these rules on small businesses as defined under the Regulatory
Flexibility Act and that specific exceptions or procedures for small
businesses are not necessary at this time.

Full text of the proposed readoption may be found in the New
Jersey Administratiave Code at N.J.A.C. 7:5B.

Full text of the proposed amendments follows (additions indicated
in boldface thus; deletions indicated in brackets [thus]):
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7:5B-1.2 Definitions

The following words and terms, when used in this [subchapter]
chapter, shall have the following meanings unless the context clearly
indicates otherwise.

“Commissioner” means the Commissioner of the Department
[of Environmental Protection] or his or her designated repre-
sentative.

“Department” means the Department of Environmental Protec-
tion and Energy.

7:5B-1.5 Projects eligible for financial assistance

(a) Financial assistance is available for any of the following:

1.-6. (No change.)

7. Purchase of additional liability insurance made necessary be-
cause of the use of the property by the public[.]; however, the amount
of funding for liability insurance shall only be allowed as an eligible
expense if it does not constitute more than 50 percent of the total
project costs or $3,000, whichever is less;

8. Filing fees for access covenants and associated legal fees; [and]

9. Professional fees for design, survey and construction of a pro-
ject in accordance with the approved application|.]; and

10. Installation of permanent utilities which are necessary to
enable passive recreational activities to be conducted as part of a
project; however, the amount of funding for installation of perma-
nent utilities shall not exceed 50 percent of all project costs, or
$3,000, whichever is less.

(b) Financial assistance is available for other activities, provided
that they are directly related to recreational activities listed under
N.J.A.C. [7:2-12.6] 7:5B-1.6(b).

7:5B-1.6 Recreational activities

(a)-(b) (No change.)

(c) The following types of activities shall not be eligible for finan-
cial assistance:

1.-3. (No change.)

4. Any activity requiring major construction or clearing of land,
[permanent installation of public utilities] paving with impervious
surface material or enclosed structures.

7:5B-1.7 Application and review procedures

(a) The landowner, or the landowner’s agent designated by a
[property] properly executed Power of Attorney, shall submit an
application for financial assistance on a form provided by the Depart-
ment. In the case of multiple landowners, one agent|,] designated
by all such landowners shall submit an application.

1. (No change.)

2. If an applicant does not submit a complete application, the
Department shall send notice to the applicant within five working
days of receipt of the application. The notice shall describe the
information missing from the application and shall contain a dead-
line for the applicant to submit the missing information to the
Department for consideration. If the applicant does not supplement
its application by the deadline established by the Department, the
Department may deny the application.

(b) [The applicant shall forward, by certified mail, a copy of the
application to the clerks of the county and the municipality within
which the real property is located.] The Department shall notify
State and local agencies with jurisdiction over the real property that
it has received an application for financial assistance under this
chapter. The notice shall include a brief description of the proposal,
the location of the real property by lot and block number, and a
deadline for the State or local agency to submit comments on the
proposal to the Department for consideration.

(c) (No change.)

(d) Within 30 days of receipt of the complete application, the
Department will either deny the application, citing the reasons for
denial, or [grant preliminary approval] conditionally approve the
application. [The Department will forward copies of its decision to
clerks of the county and the municipality within which the real
property is located.]
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(e) Final approval of the application shall be specifically contin-
gent upon compliance by the applicant],] with the following terms
and conditions:

1. Receipt by the landowner of all permits which [may be] are
necessary in order to implement the proposed project as described
in the conditionally approved application;

2. Execution by the Department and the landowner],] of an agree-
ment in accordance with the provisions of N.J.A.C. [7:2-12.9]
7:5B-1.9, which sets forth the substantive terms and conditions by
which all financial assistance will be disbursed;

3. Execution by the landowner and the Department][,] of an access
covenant in accordance with the provisions of N.J.A.C. [7:2-12.10]
7:5B-1.10, which assures public access for a specified time period;
and

4. (No change.)

(f) An applicant may submit only one application for funding per
year for the same property.

(g) The Department may establish a maximum funding amount
and a deadline for accepting applications for financial assistance
under this chapter through publication of notice in the New Jersey
Register.

7:5B-1.8 Factors supporting grant approval

(a) The factors which the Department will consider in its de-
termination of eligibility of a proposed project include, but are not
limited to, the following:

1.-2. (No change.)

3. Project involves the protection and appreciation of natural
resources, including the use of conservation easements for preserv-
ing open space;

4.-9. (No change.)

(b) Preference in granting approval for funding shall be given
to new applicants who have not received funding in the previous
fiscal year.

(c) Landowners who have received Open Lands Management
funding in the previous fiscal year for any single property may
reapply for further funding in the next fiscal year. However, funding
shall be conditioned upon the following:

1. The Department may grant up to 30 percent of the original
funding, but not more than $2,500, for the repair or replacement
of facilities previously funded under the Act that have been damaged
as a result of direct usage under the program, operational problems,
vandalism or natural causes; and

2. The Department will give preference to projects seeking fund-
ing for new recreational activities at previously funded properties
over projects seeking funding for existing recreational uses.

7:5B-1.9 Terms of financial assistance

(a) All financial assistance granted pursuant to this [subchapter]
chapter shall be disbursed in accordance with the terms and con-
ditions of an agreement executed by the Department and the
landowner for this purpose on a form provided by the Department.
The agreement shall contain the following:

1. (No change.)

2. The conditionally approved application incorporated by re-
ference, which sets forth the proposed activities for which financial
assistance is being provided;

3. A schedule setting forth the time requirements for the comple-
tion of each specific proposed activity and setting forth the maximum
amount of the grant to be paid to the applicant upon such comple-
tion; and

4. Any other requirements which the Department deems
necessaryf;].

(b)-(c) (No change.)

(d) Financial assistance shall be awarded in a sum to be de-
termined by the Department. The amount to be awarded shall be
determined by the actual cost of supplies and labor, based on cost
documentation provided to the Department by the applicant.

(e) (No change.)

(f) Funding for additional or alternate work on an approved
project shall only be provided after prior approval of the work by
the Department.
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7:5B-1.10 Access covenant

(a)-(e) (No change.)

(f) Real property covered under the terms of the covenant shall
not be diverted to other uses during the [extent of the time period]
term of the access covenant without the prior approval of the
[commissioner] Commissioner. Such change in status may cause
termination of the covenant and reimbursement to the Department
of all or part of the grant monies awarded.

(g) (No change.)

(h) [Signs shall be posted and maintained] The landowner shall
post and maintain signs supplied by the Department stating
ownership of the area, allowed use, and appropriate rules of conduct.

(i) (No change.)

(j) The covenant between the landowner and the Department
shall run for a period of [one or more years] not less than two years,
determined as follows:

1. If the Department approves a grant amount of $2,000 or less,
the term of the access covenant shall be two years.

2. If the Department approves a grant amount of more than
$2,000, the term of the access covenant shall be two years plus one
year for every $1,000 of funding or fraction thereof in excess of
$2,000.

(k) If a landowner obtains additional funding for real property
that is already subject to an access covenant under the Act and
this chapter, the applicant shall execute a second access covenant
for the property. The term of the access covenant shall be calculated
in accordance with (j) above, and shall take effect upon the expira-
tion of the existing covenant.

(1) The access covenant shall take effect upon the date the access
covenant is recorded by the county clerk of the county in which
the real property is located.

(m) The Department shall give the landowner at least one
month’s notice of the expiration of an access covenant executed
under this section. At the landowner’s option, the landowner may
enter into an additional access covenant, conservation easement, or
deed restriction to allow continued use of the funded property for
public recreation purposes.

(n) A landowner may execute a conservation easement or deed
restriction providing for permanent open space and passive recrea-
tional use of the real property in lieu of the access covenant required
by this section.

(a)
DIVISION OF PUBLICLY FUNDED SITE
REMEDIATION

New Jersey Pollutant Discharge Elimination System
Fees

Proposed Amendment: N.J.A.C. 7:14A-1.8

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy

Authority: N.J.S.A. 58:10A-1 et seq.

DEPE Docket Number: 15-93-03.

Proposal Number: PRN 1993-190.

A public hearing concerning this proposal will be held on:
Friday, April 30, 1993 at 9:30 A.M.
1st Floor Hearing Room
401 East State Street
Trenton, New Jersey
Submit written comments on or before May 5, 1993 to:
Richard McManus, Esq.
Administrative Practice Officer
Office of Legal Affairs
New Jersey Department of Environmental Protection
and Energy
CN-402
Trenton, New Jersey 08625-0402
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The agency proposal follows:

Summary

The New Jersey Department of Environmental Protection and Energy
(“Department”) is responsible for regulating the discharge of pollutants
to the surface and ground waters of the State. The United States
Environmental Protection Agency has delegated to the Department the
primary enforcement and permitting responsibility under both the
Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.) for surface
water discharges and the Underground Injection Control provisions of
the Federal Safe Drinking Water Act (42 U.S.C. 300f et seq.) for ground
water discharges to injection wells. These Federal acts and other State
programs are implemented under the authority of the New Jersey Water
Pollution Control Act, N.J.S.A. 58:10A-1 et seq., by the New Jersey
Pollutant Discharge Elimination System (“NJPDES”) permitting pro-
gram. The NJPDES rules are set forth at NJ.A.C. 7:14A. Pursuant to
N.J.S.A. 58:10A-9, the Department is authorized to “establish and charge
reasonable annual administrative fees, which fees shall be based upon,
and shall not exceed, the estimated cost of processing, monitoring and
administering the NJPDES permits.” The Department assesses fees to
provide funds for the review of NJPDES permit applications, the de-
velopment of specific permit terms and conditions, evaluating compliance
with the terms and conditions of each NJPDES permit, and providing
for the general administrative costs of the NJPDES program.

The Department is proposing to amend the way it assesses NJPDES
ground water permit fees for persons remediating discharges that may
have contaminated ground water. Currently, ground water permit fees
for active and past discharges are scaled to the degree of risk to human
health and the environment that contaminated ground water poses at
a particular site. The present fee system rates degree of risk by several
complex factors that determine, for example, if a regulated active dis-
charge from a lagoon, landfill or septic system, or past discharge has
impacted ground water (detection monitoring), extent of contamination
and need for remediation (compliance monitoring) and requirements for
cleanup of contaminated ground water and control of plume migration
(corrective action). The Department is proposing to revise the fee
methodology for remediating past discharges so that it is based on the
Department’s actual costs in processing, administering, and monitoring
a Discharge to Ground Water Permit. This amendment does not affect
the fees for ground water discharge permits issued for active discharges
at operating facilities under the purview of the Department’s Wastewater
Facilities Regulation Program.

The Department has established a new strategy for remediation of
contaminated sites. There are five integral parts to this strategy: (1) the
organization of the Department’s personnel who have the responsibility
of performing or overseeing such activities; (2) the identification and
prioritization of contaminated sites; (3) the specific cleanup standards
applicable to the remediation; (4) the technical and procedural require-
ments for site remediation; and (5) the establishment of procedures for
Department oversight of the remediation of contaminated sites. Each
of these components are necessary for the effective remediation of
contaminated sites. The Department has already begun the process of
implementing these components.

In the Summer of 1991, the Department consolidated its staff involved
in the remediation of contaminated sites, forming a single organization
under the Assistant Commissioner for Site Remediation. Personnel in-
volved in overseeing site remediation efforts conducted pursuant to a
NJPDES Discharge to Ground Water permit were transferred from the
former Division of Water Resources to the Site Remediation Program.
Personnel responsible for overseeing NJPDES Discharge to Sutface
Water permits and permits for processing waste water discharges to
ground water were transferred to the Environmental Regulation Pro-
gram. The numerous benefits of the reorganization include the consolida-
tion of management, regulations, guidance, data systems and the
establishment of a single program case manager for each contaminated
site. This consolidation has resulted in improved policy and technical
coordination to allow cases to move to efficient and cost effective closure.
This organizational structure allows the Department to meet its mission
of ensuring more consistent, efficient and effective clean up of con-
taminated sites.

The Department is well along in its efforts to compile a comprehensive
list of known or suspected contaminated sites in New Jersey. The Depart-
ment is using existing site lists to develop this comprehensive list. Among
the lists being used are the sites identified pursuant to CERCLA,
enforcement, permit, and remedial programs, and the hazardous waste
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manifest system. The Department expects to complete the initial draft
of the comprehensive list of known or suspected contaminated sites in
early 1993.

Because of the number of contaminated sites in New Jersey, a system
to prioritize site cleanups is necessary for the Department to implement
a successful comprehensive site remediation strategy. Of particular con-
cern are those sites, or portions of sites, which may pose an immediate
or acute risk. The threat of serious and in some cases irreversible
environmental poliution caused by unremediated contaminated sites
throughout the state has prompted the Legislature to mandate a
systematic and consistent approach to the remediation of those sites
(NJ.S.A. 58:10-23.20).

Implementation of this new strategy will have several effects as it
relates to the NJPDES Discharge to Ground Water permit program and
fee system. The Department’s Site Remediation Program will estimate
the degree of risk to human health and the environment for con-
taminated sites by a priority ranking system. The regulated community
will be encouraged to investigate its sites, detect contamination and
develop a plan to remediate any contamination found (including con-
taminated ground water). Administrative Consent Orders (ACO) and
Memoranda of Agreement (MOA) will be the regulatory documents used
by the Department to manage studies at contaminated sites and provide
for removal of sources of ground water pollution. The remediation
requirements in these oversight documents will take the place of many
like requirements under the current NJPDES discharge to ground water
permit program.

As part of its coordinated and consistent approach to site remediation,
the Department intends to ensure that a person pays similar fees for
the Department’s review and approval of similar documents, regardless
of the regulatory program which reviews the document. For example,
the same Department oversight effort (cost) is required of all or part
of the work done for remediation of a contaminated site regardless of
whether the remediation is conducted pursuant to the Water Pollution
Control Act, the Underground Storage Tank Act (UST), the En-
vironmental Cleanup Responsibility Act (ECRA) or pursuant to an
Administrative Consent Order. Therefore, these NJPDES fee amend-
ments are being proposed in conjunction with similar rule amendments
to the fee rules for the ECRA Program, N.J.A.C. 7:26B-1.10, and the
Underground Storage Tank (UST) Program, N.J.A.C. 7:14B-3, published
elsewhere in this issue of the New Jersey Register. These amendments
are also consistent with the oversight cost formula outlined in Appendix
I of the proposed Oversight Rules, 24 N.J.R. 1281(b).

In this fee proposal, the Department eliminates minimum fees that
ranged from $250.00 for certain permits by rule to $40,000 for hazardous
waste facilities and, instead sets categorical fees for applications and
emergency permits. Actual costs are based on direct staff hours worked
on an individual permit and attendant overhead costs. This is consistent
with the way the Department recovers its costs for other activities in
the Site Remediation Program. The Department expects to have this
rule proposal adopted and operative by July 1, 1993.

The Department intends to enter into MOAs or ACOs with
responsible parties rather than issuing NJPDES-DGW permits for the
remediation of contaminated sites. The Department intends to integrate
permits already issued into the new strategy for remediation of con-
taminated sites by modifying or terminating many of these permits. Thus,
fewer NIPDES-DGW permits need to be issued and it is anticipated
that this fee proposal will, beginning July 1, 1993, provide for a single
budget for ground water remediation permits instead of a separate
budget for landfills and industrial sites. Presently, there are seven
minimum fee classes for ground water permits ranging from $250.00 for
certain permits-by-rule 1o $40,000 for certain hazardous waste facilities.
Beginning July 1, 1993, this number of fee classes will no longer be
necessary as the number of permit categories will have been reduced.

The permit fees will be calculated using data from the Job Cost System
maintained by the Department. This system is utilized to account for
all expenditures incurred by the Department for the various fee pro-
grams, bond projects, capital construction projects, federal grants and
each hazardous site cleanup project. The Department calculates the
number of hours spent on a specific site or activity through its Job Cost
System.

The Department assigns a three-digit Project Activity Code (PAC) to
each individual contaminated site, Federal grant, project and activity
undertaken by the Department. Most major projects, such as a hazardous
cleanup project will have several PACs assigned to account for the
various tasks or activities performed during the course of the project.
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These Project Activity Codes are coded on all documents processed by
the Department including timesheets, vendor invoices, employee expense
vouchers, revenue documents as well as internal debits and credits. In
addition, PAC codes are also assigned for administrative activities such
as supervision, staff meetings and employee training.

The timesheets are prepared on a bi-weekly basis by all employees
within the Department. The employee is required to account for the
hours during that two week period by the PAC assigned to the site-
specific project or activity on which the individual had worked and to
certify that the time reported is valid and accurate. The employee’s
supervisor then reviews the timesheets and certifies that to the best of
his or her knowledge, it is correct and accurate. Prior to the information
being entered into the Job Cost System, the timesheets are edited and
zero-balanced to the payroll records to account for all the individuals
within the Department and Division of Law and the hours worked during
the two week period.

This information is maintained by the Department within the data base
of the Job Cost System by PAC. The system details all expenses incurred
for direct labor by State personnel, travel, supply and equipment costs,
contractor costs and administrative and indirect costs by summing the
costs associated with Project Activity Codes entered as described above.

In preparing a cost summary of expenditures on a specific site, a report
is prepared on the individual PACs assigned to the project or activity.
The report will detail the direct labor, contractor costs and any other
expenses directly associated with that site. In regard to labor costs, the
report is able to identify by PAC the individual’s name, hours worked
by pay period, hourly rate of pay and work location by bureau within
the Department. With regard to contractor costs and other expenses,
the report is able to identify the payee’s name, date paid, amount paid,
invoice document number, and the obligation or encumbrance number
against which the invoice was paid.

In calculating the permit fee based on the total administrative costs
incurred by the Department on a project, the Department will apply
fringe benefit, salary additive and indirect cost rates to the direct labor
charges. These costs plus any direct contractor and expense costs are
totaled to arrive at the total expenditures incurred on the specific project.
The formula is as follows:

Direct Billing Fee = A + B

where A = (number of hours) x (hourly salary rate) x (salary additive
rate) X (fringe benefit rate) x (indirect cost rate); and B = (sampling
costs) + (costs of contractor assistance)

The hourly salary rate is the annual salary divided by the number of
working hours in a year. The salary additive rate is used to apply a
portion of the individual’s benefit time, such as vacation, sick leave,
administrative leave, and holidays to the direct labor costs. This rate is
developed annually by the Department. It is based on the average
number of sick, vacation, administrative and other benefit time taken
by employees as coded in the Job Cost system. For fiscal year 1993,
the salary additive rate is 1.22. This means that, on average, 22 percent
of every employee’s salary is benefit time.

The fringe benefit rate which is applied to the direct labor costs is
developed by the Department of Treasury’s Office of Management and
Budget (OMB). This rate is developed and negotiated with the U.S.
Department of Health and Human Services on an annual basis and
directed by OMB Circular Letter for use by all State agencies. The rate
reflects the employer’s contribution for pension, health benefits, worker’s
compensation, temporary disability insurance and F.I.C.A. For fiscal year
1993, the fringe benefit rate is 1.2935.

The indirect cost rate is then applied to the total of the direct salary
costs, salary additive and fringe benefit charges. The indirect cost rate
is developed in accordance with the State’s OMB Circular Letter 86-17
and the Federal OMB Circular A-87. Included in the rate calculation
are all costs which are allowable under the above-mentioned Circular
Letters. These costs include the Department’s overhead costs which are
incurred for a common purpose such as salaries for management, person-
nel and financial management staff and non-salary costs such as office
supplies and equipment, and the Site Remediation Program’s propor-
tionate share of the Department’s building rent. The indirect rate in-
cludes Site Remediation Program staff that do not code to a specific
site (clerical, administrative, data management, planning). The indirect
rate also includes the Site Remediation Program’s proportionate share
of the Department’s allocation of costs to run state government as
determined by the Department of the Treasury in the Statewide Cost
Allocation Plan. The cost components for the indirect rate calculation
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is based on the actual expenditures as detailed in the Department’s Job
Cost System. The costs are segregated based on the PACs to develop
the indirect cost pool.

The rate is the result of dividing the indirect cost pool by the total
direct project costs. The rate is developed on an annual basis for a
coming Fiscal Year utilizing the actual expenditures for the State’s
previous Fiscal Year. The indirect rate for the Site Remediation Program
for fiscal year 1993 is 2.3424. This indirect rate is more inclusive than
that currently utilized for the NJPDES fees. The indirect rate used by
the NJPDES program only includes those indirect costs external to the
program (for example, building rent, Department management for Direc-
tors, Assistant Commissioners and Commissioner). Costs for activities
within the NJPDES program such as clerical and management staff that
are not specific to a particular permit (“program indirect costs”) are
included in the NJPDES budget as direct charges.

In calculating the indirect cost rate, the Site Remediation Program
must account for its proportionate share of the direct and indirect salary
and non-salary costs for Department management. Department manage-
ment includes, for example, the costs associated with the Commissioner’s
Office, and DEPE Offices of Management and Budget, Communications
and Legislative and Intergovernmental Affairs. The indirect salary costs
for management in the Site Remediation Program includes all salary
costs for managers under the authority of the Assistant Commissioner
for Site Remediation who do not code to a site specific project. In
addition, the Site Remediation Program must pay the Division of Law
for the costs it incurs in providing legal representation to the Site
Remediation Program. These costs may be divided into direct, site
specific activities or indirect costs.

The current indirect rate for the Site Remediation Program was based
on numbers generated in FY 91 and calculated as follows: The Depart-
ment took the total salary costs in the Department for the Site Remedia-
tion Program and its support services, $35,351,274.76, and divided it into
two categories: salary costs ($34,749,921.80) for full-time employees to
which the full fringe benefit rate is applied and salary costs ($601,352.96)
for part-time or seasonal employees or overtime work to which the
reduced fringe benefit rate is applied. The non-site specific salary costs
for Department management ($7,424,837.16) and the Site Remediation
Program ($9,312,594.47) were deducted from the total leaving
$18,613,843.13 in net site specific salary costs for the Site Remediation
Program. The Department then applied the fringe benefit rate for full-
time and part-time employees to this sum and arrived at a total cost
for direct, site specific salary costs. In FY 91, this sum was $23,871,365.23.

Similarly, the Department took the non-site specific salary costs for
Department management and the Site Remediation Program, applied
the fringe benefit rate and arrived at a total cost for indirect salary cost
of $21,481,765.62. To this sum, the Department added the non-salary
indirect costs for the Department management ($875,573.10), the Site
Remediation Program ($3,542,937.83), the building rent (8$5,460,536.28)
and the proportionate share of the State Allocation Plan ($683,298.88)
to arrive at the total indirect cost of $32,044,111.72. The Department
divided $23,871,365.23, the total costs for direct, site specific salary costs,
into $32,044,111.72, the total indirect costs to arrive at an indirect cost
rate of 134.24 percent.

Examples of the use of this proposed fee formula are shown in the
Economic Impact statement below. In addition to fees calculated by this
formula, there are two fixed fees for initial processing of a permit
application and for issuing emergency permits.

Prior to the payment of a direct billing fee, the recipient of the bill
will have an opportunity to object to it. Within 30 days after receipt
of a bill, an objector may file a written request for a fee review with
the Department. Upon receipt of a written objection to a bill, the
Department will attempt to resolve all factual issues in dispute informally.
The Department will review the assessment and provide the objector
with additional documentation as necessary. The objector may, after
receipt of this additional information, request that the Assistant Com-
missioner for Site Remediation or his designee conduct a review of the
matter, If an informal resolution cannot be reached, the Department
may determine the matter to be a contested case and transmit it to the
Office of Administrative Law for an adjudicatory hearing.

The Department has limited the scope of the fee review to certain
factual issues. For example, the Department will not entertain a challenge
to a fee based on DEPE management decisions. Nor will the Department
consider objections based on the salary additive, fringe benefit or indirect
rate. The Department will, however, allow fee reviews based on factual
questions such as whether the bills are for proceedings that never
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occurred, whether there was duplicative billing for the same expenditure,
incorrect billing to one site of costs incurred at another, or costs that
never should have been incurred because they are not in any way
associated with overseeing a case.

Social Impact

Contaminated sites affect virtually everyone in the State whether
directly (due to proximity to the site causing potential environmental
and human health risks) or indirectly (due to the cost to the taxpayer
of having these sites remediated). The proposed fee rules will have a
positive social impact as the new fee methodology will be simple, fair
and easily understood by both the permittees and the general public.
The new fee schedule reflects the complexity of a case and, thus, the
degree of the Department’s review effort. The simplicity and fairness
of the fee methodology derives from using direct costs, a few categorical
charges (for example, application fee) and no minimum fee categories.

Economic Impact

The proposed amendment is not intended to increase or decrease the
revenue generated through the NJPDES fee assessment process. This
amendment will likely reduce the administrative costs of assessing and
collecting the fees. The proposed fee methodology will be easier for the
Department to administer as compared to the present system.

The budget for FY93 for NJPDES Ground Water Discharge permits
is estimated at $4,915,844 of which $1,014,000 is operating costs and the
remainder salaries. This budget encompasses about 53 work years of
effort. The budget for FY 94 for NJPDES Ground Water Discharge
permits issued for remediation activities at contaminated sites is expected
to be equivalent to FY 93. Estimates of permit fees using the proposed
methodology for existing compliance monitoring, corrective action and
detection monitoring permits can be made by using current average
processing time and salaries. For permits currently classified as corrective
action or compliance monitoring, the expected minimum permit process-
ing time for setting permit conditions is 80 hours technical and two hours
administrative for permit issuance. Using average technical and adminis-
trative hourly rates of $20.00/hour and $10.00/hour respectively, and the
additive, fringe and indirect factors of 1.22 x 1.2935 x 2.3424 which
equals 3.6965, yields the following fee calculation:

((80x20) + (2x10)) x 3.6965 = about $6,000. This cost can
significantly increase if a public hearing is held or if there are
complex hydrogeologic conditions at a specific contaminated site.
Current permit fees for corrective action and compliance monitoring
can range from $1,500 to up to 10 percent of the budget as presented
by the Department each year. For the FY 93 example given above,
10 percent of the budget would represent a fee of $491,584.

Permits currently classified as detection monitoring are expected to
take about one-third the effort of compliance monitoring and corrective
action permits yielding a permit fee of about $2,000. Nearly all permit
fees for detection monitoring are now $500.00. The Site Remediation
Program intends to issue new NJPDES Ground Water Discharge permits
only for direct discharges to ground waters. The fee for these permits
(for example, injection well) is anticipated to be equivalent to a corrective
action permit as calculated by the proposed fee formula.

Application fees are proposed for review and administrative approval
of NJPDES Ground Water Discharge permits for site remediation. It
is estimated that four hours technical and one hour administrative is
required to review an application. Using average hourly rates stated
above, this fee is calculated by ((4 x 20) + (1x10)) x 3.6965 = $333.00
or $350.00 after rounding for ease of bookkeeping. Similarly, an
emergency permit is estimated to take eight hours technical evaluation
as to the appropriateness of the emergency permit and any necessary
terms and conditions and two hours administrative processing for permit
issuance. This fee is calculated as ((8x20) + (2x10)) x 3.6965 =
$665.00 or $700.00 after rounding for ease of bookkeeping.

Environmental Impact

As part of the Site Remediation Program, these fees provide the
Department with some of the financial resources necessary for the
control and remediation of contaminated ground waters through
enhanced technical evaluations, inspections and monitoring. An objective
of the Site Remediation Program is to encourage private parties to clean
up their contaminated sites. A simple and predictable permit fee system
will facilitate cleanups by allowing private parties to better plan for
cleanup expenditures.
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Regulatory Flexibility Analysis

In accordance with the New Jersey Regulatory Flexibility Act, N.J.S.A.
52:14B-16 et seq., the Department has determined that the proposed
amendment will affect small businesses to the extent that over half of
the holders of NJPDES ground water permits are small businesses. Smallt
businesses will benefit from a simpler fee system to the extent that the
fee methodology is simpler and the anticipated reduction in the Depart-
ment’s costs to assess and collect the fees. These rules do not establish
any new or additional recordkeeping or reporting requirements, but they
may increase compliance costs. For example, a small business permittee
that obtained a Detection Monitoring permit formerly paid only a
$500.00 fee to the Department. Under the proposed amendment, this
same small business may have a new permit fee of $2,000. However,
as noted in the Summary above, the Department does not intend to
issue many detection monitoring permits in the future. Costs for correc-
tive action permits and compliance monitoring permits are highly vari-
able. Under the proposed fee schedule, some fees will be more and some
less than under the current fee schedule.

In developing these rules, the Department has balanced the need to
protect human health and the environment against the economic impact
of the proposed rules and has determined that to minimize the impact
of the proposed regulations on small businesses would endanger the
environment, human health and public safety. Therefore, these rules do
not establish separate fee requirements for small businesses and no
exemption is provided for “small business” as defined in the New Jersey
Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

7:14A-1.8 Fee schedule for NJPDES permittees and applicants

(a) Except as provided in (i) and (j) below, the general conditions
and applicability of the fee schedule for NJPDES permittees and
applicants are as follows:

1. [The] Except as provided by (k) below, the Department shall
collect an annual fee for the billing year July 1 to June 30 from
all persons that are issued a NJPDES permit or submit a NJPDES
application.

2.-5. (No change.)

6. If the permittee objects to the assessment, the Department shall
recalculate a permit fee upon receipt of a request from the permittee
in writing within 30 days of assessment of the fee. The Department
will not recalculate a fee where the permittee has failed to submit
information in compliance with its NJPDES permit.

i. A permittee may only contest a fee imposed pursuant to (k)
below based on the following:

(1) The Department has no factual basis to sustain the charges
assessed in the fee;

(2) The activities for which the fee was imposed did not occur;

(3) The charges are false or duplicative; or

(4) The charges were not properly incurred because they were
not associated with the Department’s oversight or remediation of
the case.

ii. A permittee may not contest a fee imposed pursuant to (k)
below if the challenge is based on the following:

(1) An employee’s hourly salary rate;

(2) The Department’s salary additive rate, indirect rate, or fringe
benefit rate; or

(3) Management decisions of the Department, including decisions
regarding who to assign to a case, how to oversee the case or how
to allocate resources for case review.

iii. A permittee objecting to a fee imposed pursuant to (k) below
shall include the following in a request for a fee review:

(1) A copy of the bill;

(2) Payment of all uncontested charges, if not previously paid;

(3) A list of the specific fee charges contested;

(4) The factual questions at issue in each of the contested
charges;

(5) The name, mailing address and telephone number of the
person making the request;

(6) Information supporting the request or other written docu-
ments relied upon to support the request.

(7) (No change.)
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8. [The] Except as provided by (k) below the Department, upon
the termination of a NJPDES permit, or revocation of NJPDES/
SIU permit in accordance with N.J.A.C. 7:14A-10.5(g) shall upon
written request of the permittee pro-rate the fee for the number
of days that the facility was in operation or was discharging under
a valid NJPDES/SIU permit during the billing year and return to
the permittee the amount that is in excess of the minimum annual
fee for the specific category of discharge.

9. [The] Except as provided by (k) below, the annual fee for all
discharges is calculated by applying the formula: Fee = (En-
vironmental Impact X Rate) + Minimum Fee, where:

i-ii. (No change.)

10. (No change.)

11. If a factual dispute involving a fee imposed pursuant to (k)
below cannot be resolved informally, a permittee may request an
adjudicatory hearing on the matter pursuant to NJ.A.C. 7:14A-8.9.

(b)-(c) (No change.)

(d) [The] Except as provided by (k) below, the annual fee for
discharges to ground water, except for residuals and landfills covered
in (e) and (f) below, is based upon the level of monitoring and/
or remedial activity required by the Department at the permitted
site. Permittees not required to conduct detection monitoring shall
use the Environmental Impact in (d)1 below in the annual fee
formula. Permittees required by the Department to conduct ground
water monitoring, which is defined as monitoring performed by the
permittee to determine whether current or past discharges have
resulted in environmental impact, shall use the Environmental Im-
pact in (d)1 below in the annual fee formula. Permittees who are
required by the Department, in a NJPDES permit, administrative
order, administrative consent order, directive letter, or other form
of notice, to conduct compliance monitoring in accordance with
N.J.A.C. 7:14A-6.15, source removal, and/or ground water remedia-
tion, shall use the Environmental Impact in d(2) below in the annual
fee formula.

1.-2. (No change.)

(e) (No change.)

(f) [The] Except as provided by (k) below, the annual fee for
discharges to ground water from sanitary landfills and sites contain-
ing wrecked or discarded equipment is calculated by using the
following Environmental Impact in the annual fee formula:

1. (No change.)

(g) (No change.)

(h) [Minimum] Except as provided by (k) below, minimum fees
are as follows:

1.-8. (No change.)

(i)-(G) (No change.)

(k) The fee for discharges to ground water required for conduct-
ing remediation, as defined by N.J.A.C. 7:26E, of contaminated sites
is calculated by using the following formula:

1. Fee = A + B, where:

A = (Number of coded hours X Hourly Salary Rate) X Salary

Additive Rate X Fringe Benefit Rate X Indirect Cost Rate.

B = any contractual costs or sampling costs of the Department

directly attributable to a specific permittee.

i. Number of coded hours represents the sum of hours each
employee has coded to the site-specific project activity code (PAC)
for the case. Actual hours for all staff members including without
limitation managers, geologists, technical coordinators, samplers,
inspectors, supervisors, section chiefs, using the specific PAC, will
be included in the formula calculations.

ii. The hourly salary rate is each employee’s annual salary divided
by the number of working hours in a year.

iii. The NJDEPE salary additive rate represents the prorated
percentage of charges attributable to employees’ reimbursable
“down time.” This time includes vacation time, administrative leave,
sick leave, holiday time, and other approved “absent with pay”
allowances. The calculation for the salary additive is the sum of
the reimbursable leave salary divided by the net Department regular
salary for a given fiscal year. The direct salary charges (number
of coded hours X hourly salary rate) are multiplied by the calcu-
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lated percentage and the result is added to the direct salaries to
determine the total reimbursable salary costs for a particular case.

iv. The fringe benefit represents the Department’s charges for the
following benefits: pension, health benefits including prescription
drug and dental care program, workers compensation, temporary
disability insurance, unused sick leave and FICA. The fringe benefit
rate is developed by the Department of the Treasury’s Office of
Management and Budget (OMB). OMB negotiates the rate with the
United States Department of Health and Human Services on an
annual basis. The rate is used by all state agencies for estimating
and computing actual charges for fringe benefit costs related to
Federal, dedicated and non-State funded programs.

v. The indirect cost rate represents the rate which has been
developed for the recovery of indirect costs in the Site Remediation
Program. This indirect rate is developed by the Department on an
annual basis in accordance with the New Jersey Department of
Treasury OMB Circular Letter 86-17 and the Federal OMB Circular
A-87, “Cost Principles for State and Local Governments.” Indirect
costs are defined as those costs which are incurred for a common
or joint purpose benefitting more than one cost objective and not
readily assignable to the cost objectives specifically benefitted with-
out effort disproportionate to the results achieved.

(1) The components of the indirect cost rate include operating
and overhead expenses that cannot be coded as direct salary charges
for a particular case, such as the salary and non-salary costs
incurred by the Division of Publicly Funded Site Remediation and
the Division of Responsible Party Site Remediation. In addition, the
indirect rate includes the Site Remediation Program’s proportionate
share of the costs associated with the Offices of the Commissioner,
Assistant Commissioner for Site Remediation, Division Directors
and Assistant Directors, the Division of Financial Management and
General Services and the Division of Personnel.

(2) The indirect rate includes operating costs such as office and
data processing equipment, and telephones as well as building rent
and the Department’s share of statewide costs as determined by the
Department of Treasury in the Statewide Cost Allocation Plan. The
Statewide Cost Allocation Plan pertains to central services costs
which are approved on a fixed basis and included as part of the
costs of the State Department during a given fiscal year ending June
30. The total of these indirect costs is divided by the total direct
costs of the Site Remediation Program to determine the indirect
cost rate.

vi. Sampling costs and contractor expenses represent non-salary
direct, site specific costs. These costs are billed directly as an add
on to the formula.

2. The Department shall develop on an annual basis and publish
notice of the salary additive rate, fringe benefit rate and the indirect
cost rate for the fiscal year in the New Jersey Register. These rates
are developed on an annual basis after the close of the fiscal year.

3. The Department will charge fixed and non-refundable fees for
the following categories of activities:

i. The fee for an emergency permit is $700.00 and is due and
payable upon issuance.

ii. The fee for a permit application is $350.00 and is due and
payable with the application.

4. The Department will bill permittees at regular imtervals
throughout the life of the permit based on the formula in (k)1 above.
The permittee shall submit the fee to the Department within 30
calendar days after receipt from the Department of a summary of
the Department’s oversight costs for the period being charged. The
Department shall include the following information in the summary:
description of work performed, staff member(s) performing work,
pumber of hours worked by the staff member(s) and staff members’
hourly salary rate.

Tables I and II (No change.)
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(a)
DIVISION OF RESPONSIBLE PARTY SITE
REMEDIATION

Underground Storage Tanks
Fees

Proposed Amendments: N.J.A.C. 7:14B-1.6, 2.2, 2.6,
2.7,2.8,3.1,3.2,3.4and 3.5

Proposed New Rules: N.J.A.C. 7:14B-3.6, 3.7 and 3.8

Proposed Repeal and New Rule: N.J.A.C. 7:14B-3.3

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.
Authority: N.J.S.A. 13:1D-9, 58:10A-1 et seq. and 58:10A-21 et
seq.
DEPE Docket Number: 16-93-03.
Proposal Number: PRN 1993-189.
A public hearing concerning this proposal will be held on:
Friday, April 30, 1993 at 9:30 A.M.
401 East State Street
1st Floor Hearing Room
Trenton, New Jersey
Submit written comments on or before May 5, 1993 to:
Richard McManus, Esq.
Administrative Practice Officer
Office of Legal Affairs
New Jersey Department of Environmental Protection
and Energy
CN-402
Trenton, New Jersey 08625-0402

The agency proposal follows:

Summary

On September 3, 1986, the Underground Storage of Hazardous
Substances Act, NJ.S.A. 58:10A-21 to 37 (Act), was signed into law.
Subsequent to its enactment, the Department promulgated rules,
N.J.A.C. 7:14B, to implement the Act and provide a regulatory program
for the prevention and control of unauthorized discharges of hazardous
substances from underground storage tank (UST) systems. On December
21, 1987, the Department adopted a fee schedule and rules for the
registration and annual certification requirements. The Department
adopted additional rules on September 4, 1990 to establish tank design
and construction standards, tank operating and closure requirements,
release reporting and discharge remediation requirements, and require-
ments for the issuance of loans from the UST Improvement Fund.

The Legislature amended the Act in January 1991 (P.L. 1991, c.1)
and April 1991 (P.L. 1991, ¢.123). The first amendment had two major
provisions. First, the deadlines for owners or operators of existing under-
ground storage tank systems to upgrade their systems to meet design
and performance standards were extended from September 1991 to
either December 1993 (for all tank systems except regulated heating oil
tank systems used for on-site consumption) or August 1995 (for all other
regulated heating oil tank systems). Second, the Department was
authorized to modify the registration cycle from an annual cycle to a
periodic cycle, as a means of reducing administrative burdens on the
regulated community. The Department promulgated regulatory amend-
ments to NJ.A.C. 7:14B-4.5, 9.1 and 13.20 on March 2, 1992 to in-
corporate the new requirements pertaining to the upgrade schedule. The
Department proposes to modify the registration cycle in this proposal.

The April 1991, statutory amendments established a certification pro-
gram for individuals and business firms who provide services to owners
and operators of underground storage tanks systems for the purposes
of complying with the requirements of the Act. The Department intends
to propose rule amendments establishing the regulatory program to
implement these statutory amendments.

The UST rules constitute one part of the overall site remediation
program the Department administers for the investigation and cleanup
of contaminated sites throughout New Jersey. Since it is important that
all contaminated sites in New Jersey are cleaned up in a timely manner,
the Department has focused intensely in the last year on encouraging
private parties, on a voluntary basis, to remediate contaminated sites and
reducing the need for the Department to always be involved in every
step of the remediation process. To promote this approach and to
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provide more guidance and predictability to the regulated community,
the Department has proposed Procedures for Department Oversight of
the Remediation of Contaminated Sites (Oversight Rules), N.J.A.C.
7:26C, 24 N.J.R. 1281(b) on April 6, 1992; and Technical Requirements
for Site Remediation (Technical Rules), NJ.A.C. 7:26E, 24 N.J.R.
1695(a) on May 4, 1992. Together, these rules will establish the regulatory
core of the Department’s site remediation program. These rules will
ensure that all sites are investigated in accordance with minimum techni-
cal standards and that the same remedial processes and cleanup stan-
dards will apply regardless of the party conducting the work or the
regulatory program overseeing the work.

The Department intends to propose major amendments to N.J.A.C.
7:14B-7, 8 and 9 to incorporate by reference the technical requirements
in the Technical Rules, including the requirements to submit site in-
vestigation reports, remedial investigation workplans and reports,
feasibility studies, and remedial action workplans and reports. Much of
the same reporting requirements are contained in the site investigation
report and remedial investigation report as within the presently required
Site Assessment Summary (SAS), N.J.A.C. 7:14B-9.4(a), and Discharge
Investigation and Corrective Action Report (DICAR), N.J.A.C.
7:14B-8.3(a), respectively. The Department may also propose new fees
for review of certain of these documents when the Department specifical-
ly incorporates the Technical Rules into the UST Program.

As part of the coordinated and consistent approach to site remediation
described above, the Department intends to ensure that a person pays
similar reasonable fees for the Department’s review and approval of
similar documents, regardless of the regulatory program which reviews
the document. For example, a remedial investigation workplan would
require the same Department oversight costs whether the person filing
the report is subject to the UST or Environmental Cleanup Responsibili-
ty Act (ECRA) Programs or filing it pursuant to an Administrative
Consent Order. Therefore, these UST fee amendments are being
proposed today in conjunction with similar rule amendments to the fee
rules for the ECRA Program, N.J.A.C. 7:26B-1.10, and the New Jersey
Pollutant Discharge Elimination System (NJPDES) Program, N.J.A.C.
7:14A-1.8, published elsewhere in this issue of the New Jersey Register.
These amendments are also consistent with the oversight cost formula
outlined in Appendix I of the proposed Oversight Rules.

The Department is proposing several changes to its fee schedule at
N.J.A.C. 7:14B-3. Presently, the Department imposes fees under the UST
Program for limited categorical activities. For example, the fee for
registering a tank with the Department is $100.00 for the first five tanks
and $15.00 for each additional tank at the facility. The Department,
however, does not presently impose any fees in the UST Program for
the review of SAS’s or DICAR’s or overseeing other remediation efforts
due to contamination from an UST. In the past, when contamination
was detected at a site, the case would either be transferred from the
UST Program to the New Jersey Pollutant Discharge Elimination System
Program (NJPDES), where site remediation efforts would proceed
pursuant to a NJPDES Discharge to Ground Water (NJPDES-DGW)
Permit or retained by the UST Program. If a NJPDES-DGW Permit
was issued, the permittee would pay all appropriate NJPDES fees
pursuant to N.J.A.C. 7:14A-1.8. If the Department retained the case in
the UST Program, the Department would not impose fees for its re-
mediation oversight activities.

The Department has reevaluated the costs associated with adminis-
tering the UST Program and has determined that the fees for some
activities are not closely related to the Department’s effort spent in
performing each activity and do not refiect the Department’s cost in
administering the Program. The Department needs additional revenue
to carry out the provisions of the Act. First, the cost of staff salaries
and indirect costs have increased by approximately 25 percent over the
last four years, and registration fees, the current major source of revenue,
have not been increased since their inception in 1988. Second, work
required to manage the thousands of contaminated cases is not covered
by the existing fee schedule and a revenue base is needed in order to
run an efficient and effective program which protects human health and
the environment, satisfies statutory mandates, and provides a timely
response to the needs of the regulated community. The current funding
for remediation oversight activities is through two grants from the U.S.
Environmental Protection Agency (USEPA). Neither the Department
nor the USEPA consider these grants to be a reliable and predictable
source of funding for the future, and the Department does not consider
it prudent to rely on them for future salary expenses. Furthermore, the
Department has determined that with the UST Program being part of
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the Department’s Site Remediation Program, it is appropriate for the
Department to impose new fees for oversight work conducted pursuant
to the UST Program. Thus, for the purposes of fee imposition, as well
as technical requirements, it will no longer matter if a person is remediat-
ing a contaminated site because of an ECRA triggering event, the
execution of an Administrative Consent Order or Memorandum of
Agreement, a NJPDES-DGW Permit or UST requirements. All site
remediation fees will be based upon the same formula and reflect the
Department’s level of effort on an activity and the Department’s costs
associated with that activity. For the above reasons, the Department is
proposing to modify certain UST fees and to establish new fees to cover
Department’s costs in overseeing the remediation of contaminated sites.

The Department is retaining flat fees for certain categorical activities
such as registration, facility certification, and review of permit appli-
cations, and closure plan approval applications. These fees are calculated
based upon the average number of hours expected for staff review of
these applications multiplied by the hourly rate for the average staff
member who is assigned to conduct the review and the overhead factors
described in the discussion of direct billing, below. Examples of the
calculations are included in the Economic Impact statement. Based upon
the Department’s recalculations of costs, the Department is proposing
to increase the fees for closure plan and permit application reviews and
decrease the fees for registration and facility certification. In addition,
the Department is adding new flat fees for the review of Site Assessment
Summaries, and Discharge Investigation and Corrective Action Reports.
These fees are proposed at N.J.A.C. 7:14B-3.5(c).

Fees for staff time to review workplans and reports for the delineation
and remediation of contamination at sites that are submitted after the
DICAR is reviewed will be billed directly to the owner or operator
responsible for the remediation. This direct billing system provides three
benefits: First, the actual fee charged will reflect the amount of Depart-
ment time necessary for each specific case. As stated above, this will
depend on the complexity of the case and the quality of the work product
submitted to the Department. Second, the Department is assured of
collecting enough revenue to administer the program, providing all
owners and operators pay the appropriate fees. Previously, up front fees
were estimated based upon projections that were not always realized.
Third, this system is being implemented across the various programs in
the Department which administer and oversee the remediation of con-
taminated sites. Thus, the fee schedule for similar oversight activities
in the different site remediation programs will be consistent.

The Department acknowledges that a possibility exists that a significant
percentage of the revenue expectations from this direct billing system
will not be realized due to a large number of non-payors. The Depart-
ment will evaluate over the next several years the effectiveness of the
new system in collecting the necessary revenues. If the direct billing
system fails to collect the revenue necessary to administer the different
site remediation programs, a revised system utilizing up front fees will
be reconsidered.

The direct billing fees will be calculated using data maintained by the
Department through the Job Cost System. This system is utilized to
account for all expenditures incurred by the Department for the various
fee programs, bond projects, capital construction projects, Federal grants
and each hazardous site cleanup project. The Department calculates the
number of hours spent on a specific site or activity through its Job Cost
System.

The Department assigns a three-digit Project Activity Code (PAC) to
each contaminated site, Federal grant, project and activity undertaken
by the Department. Most major projects, such as a contaminated site
cleanup project will have several three-digit Project Activity Codes or
a single three-digit Project Activity Code with a variable fourth digit
assigned to account for the various tasks or activities performed during
the course of the project. These Project Activity Codes are coded on
all documents processed by the Department including timesheets, vendor
invoices, employee expense vouchers, revenue documents as well as
internal debits and credits. In addition to site specific Project Activity
Codes, the Department has assigned project activity codes to adminis-
trative activities such as employee training, staff meeting attendance, and
supervisory activities.

Timesheets are prepared by all employees within the Department. The
employee is required to account for his or her hours during a one-week
or two-week period by the PAC assigned to the site specific project or
activity on which the individual had worked and certify that the time
reported is valid and accurate. The employee’s supervisor then reviews
the timesheets and certifies that to the best of his or her knowledge,

(CITE 25 N.J.R. 1364)

PROPOSALS

it is correct and accurate. Prior to the information being entered into
the Job Cost System, the timesheets are edited and zero-balanced to
the payroll records to account for all the individuals within Department
and the hours worked during that two-week period.

This information is maintained by the Department within the data base
of the Job Cost System by Project Activity Code. The system details
all expenses incurred for direct labor by State personnel, travel, supply
and equipment costs, contractor costs and administrative and indirect
costs by Project Activity Code.

In preparing a cost summary of expenditures on a specific site, a report
is prepared on the individual PACs assigned to the project or activity.
The report will detail the direct labor, contractor costs and any other
expenses directly associated with that site. In regard to labor costs, the
report is able to identify by PAC the individual’s name, hours worked
by pay period, hourly rate of pay and work location by bureau within
Department. With regard to contractor costs and other expenses, the
report is able to identify the payee’s name, date paid, amount paid,
invoice document number, and the obligation or encumbrance number
against which the invoice was paid.

In calculating the direct billing fees based on the total administrative
costs incurred by the Department on a project, the Department will apply
fringe benefit, salary additive and indirect cost rates to the direct labor
charges. These costs plus any direct contractor and expense costs are
totaled to arrive at the total expenditures incurred on the specific project.
The formula is as follows:

Direct Billing Fees = A + B

where A = (number of hours) x (hourly salary rate) x (salary
additive rate) x (fringe benefit rate) x (indirect cost rate); and
B = (sampling costs) + (costs of contractor assistance)

The hourly salary rate is the annual salary divided by the number of
working hours in a year. The salary additive rate is used to apply a
portion of the individual’s benefit time, such as vacation, sick leave,
administrative leave, and holidays to the direct labor costs. This rate is
developed annually by the Department. It is based on the average
number of sick, vacation, administrative, and other days taken by
employees as coded in the Job Cost System. For Fiscal Year 93, the
salary additive rate is 1.22. This means that, on average, 22 percent of
every employees salary is based on benefit time.

The fringe benefit rate which is applied to the direct labor costs is
developed by the Department of Treasury’s Office of Management and
Budget (OMB). This rate is developed and negotiated with the U.S.
Department of Health and Human Services on an annual basis and
directed by OMB Circular Letter for use by all State agencies. The rate
reflects the employer’s contribution for pension, health benefits, worker’s
compensation, temporary disability insurance and F.I.C.A. For Fiscal
Year ’93, the fringe benefit rate is 1.2935.

The indirect cost rate is then applied to the total of the direct salary
costs, salary additive and fringe benefit charges. The indirect cost rate
is developed in accordance with the State’s OMB Circular Letter 86-17
and the Federal OMB Circular A-87. Included in the rate calculation
are all costs which are allowable under the above-mentioned Circular
Letters. These costs include the Department’s overhead costs which are
incurred for a common purpose such as salaries for management, person-
nel and financial management and other support staff and non-salary
costs such as office supplies and equipment, and the Site Remediation
Program’s proportionate share of the Department’s building rent. The
indirect rate includes Site Remediation Program staff that do not code
to a specific site (clerical, administrative, data management, planning).
The indirect rate also includes the Site Remediation Program’s propor-
tionate share of Department’s allocation of costs to run state government
as determined by the Department of the Treasury in the Statewide Cost
Allocation Plan. The cost components for the indirect rate calculation
is based on the actual expenditures as detailed in the Department’s Job
Cost System. The costs are segregated based on the PACs to develop
the indirect cost pool.

The rate is the result of dividing the indirect cost pool by the total
direct project costs. This rate is developed on an annual basis utilizing
the actual expenditures for the State’s Fiscal Year. The indirect rate for
the Site Remediation Program for Fiscal Year ’93 is 2.3424.

In calculating the indirect cost rate, the Site Remediation Program
must account for its proportionate share of the direct and indirect salary
and nonsalary costs for Department management. Department manage-
ment includes, for example, the costs associated with the Commissioner’s
Office, and DEPE Offices of Management and Budget, Communications
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and Legislative and Intergovernmental Affairs. The indirect salary costs
for management in the Site Remediation Program includes all salary
costs for managers under the authority of the Assistant Commissioner
for Site Remediation who do not code to a site specific project. In
addition, the Site Remediation Program must pay the Department of
Law and Public Safety for the costs it incurs in providing legal representa-
tion to the Site Remediation Program. These costs may be divided into
direct, site specific activities or indirect costs.

The current indirect rate for the Site Remediation Program was based
on numbers generated during FY '91 and calculated as follows: The
Department took the total salary costs in the Department for the Site
Remediation Program and its support services, $35,351,274.76 and
divided it into two categories; salary costs ($34,749,921.80) for full time
employees to which the full fringe benefit rate is applied and salary costs
($601,352.96) for part-time or seasonal employees or overtime work to
which the reduced fringe benefit rate is applied. The non-site specific
salary costs for Department management ($7,424,837.16) and the Site
Remediation Program ($9,312,594.47) were deducted from the total
leaving $18,613,843.13 in net site specific salary costs for the Site Re-
mediation Program. The Department then applied the fringe benefit rate
for full time and part-time employees to this sum and arrived at a total
cost for direct, site specific salary cost. In FY ’91, this sum was
$23,871,365.23.

Similarly, the Department took the non-site specific salary costs for
Department management and the Site Remediation Program; applied
the fringe benefit rate and arrived at a total cost for indirect salary cost
of $21,481,765.62. To this sum the Department added the non-salary
indirect costs for the Department management ($875,573.10), the Site
Remediation Program ($3,542.937.83) the building rent ($5,460,536.28)
and the proportionate share of the state Allocation Plan ($683,298.88)
to arrive at the total indirect cost of $32,044,111.71. The Department
divided $23,871,365.23, the total costs for direct, site specific salary costs,
into $32,044,111.71, the total indirect costs to arrive at an indirect cost
rate of 134.24 percent.

Prior to the payment of a direct billing fee, the recipient of the bill
will have an opportunity to object to it. Within 30 days after receipt
of a bill, an objector may file a written request for a fee review with
the Department. Upon receipt of a written objection to a bill, the
Department will attempt to resolve all factual issues in dispute informally.
The Department will review the assessment and provide the objector
with additional documentation as necessary. The objector may, after
receipt of this additional information, request that the Assistant Com-
missioner for Site Remediation or his or her designee, conduct a review
of the matter. If an informal resolution cannot be reached, the Depart-
ment may determine the matter to be a contested case and transmit
it to the Office of Administrative Law for an adjudicatory hearing.

The Department has limited the scope of the fee review to certain
factual issues. For example, the Department will not entertain a challenge
to a fee based on DEPE management decisions. Nor will the Department
consider objections based on the salary additive, fringe benefit or indirect
rates. The Department will, however, allow fee reviews based on factual
questions such as whether the bills are for proceedings that never
occurred, whether there was duplicative billing for the same expenditure,
incorrect billing to one site for costs incurred at another, or costs that
never should have incurred because they are not in any way associated
with overseeing a case.

In the event that an owner or operator does not pay the direct billing
charges when billed, the Department may initiate any of several courses
of action. The Department may discontinue review or oversight activities,
not issue full compliance or no further action letters or initiate enforce-
ment action.

In addition to amending the fee schedule, the Department is proposing
to modify the registration cycle for all regulated tank owner and
operators consistent with recent amendments to the Act. Instead of an
annual cycle, the Department proposes to implement a three-year cycle.
Over the next three years, the registration cycle for various facilities will
be staggered so that eventually, only one-third of all facilities will need
to renew their registration during any particular calendar year.

The Department has also proposed changes throughout the chapter
to reflect the renaming of the Department of Environmental Protection
to the Department of Environmental Protection and Energy and or-
ganizational changes within the Department that have resulted in the
transfer of the Underground Storage Tank Program from the former
Division of Water Resources to the Division of Responsible Party Site
Remediation.
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Specific Changes to NJ.A.C. 7:14B

The Department has added, deleted and modified several definitions
set forth at NJA.C. 7:14B-1.6 as follows:

“Annual certification” was deleted and replaced with the definition
of “facility certification” to conform with the January 1991 statutory
amendments to the Act (P.L. 1991 c.1) allowing for the periodic renewal
of registration instead of the annual renewal. Changes have been made
throughout this chapter to be consistent with this new definition.

“Periodic” was added to reflect the revised registration renewal
schedule described at N.JJ.A.C. 7:14B-2.

“Remedial investigation” and “site investigation” were added to be
consistent with the definitions of these terms as proposed in the Techni-
cal Rules, Oversight Rules and Cleanup Standards.

“Tank capacity” was modified to clarify that the Department will
aggregate the capacities of non-residential tanks storing the same
substance for the same use on the same site in order to determine if
the tanks are subject to the size exemption of N.J.A.C. 7:14B-1.4(b).
For example, capacities of tanks storing heating oil for non-residential
use at the same facility are added together. In the same manner, the
tanks storing motor fuel at farms or residences are also added together
to determine if the exemption is valid for that particular classification.
Heating oil tank capacities for on-site consumption in residential build-
ings shall not be aggregated to determine the applicability of residential
facilities. Residential heating oil tanks storing 2,000 gallons or less are
not considered subject to N.JLA.C. 7:14B.

The Department replaced the phrase “Annual Certification Form”
with “Facility Certification Questionnaire” at N.J.A.C. 7:14B-2.2(a),
2.2(c), 2.2(e), 2.6(a), 2.8(b), 3.2(a) and 3.2(b) to reflect the new patient,
as opposed to annual, nature of the facility certification procedure.

The Department modified N.J.A.C. 7:14B-2.2(b) to reflect the new
address for the Underground Storage Tank Program.

The Department modified N.J.A.C. 7:14B-2.2(c) to vary the period
of the facility certification from one year to three years. The Department,
over the next two years, intends to stagger the entire registered tank
universe evenly over a three-year billing cycle.

N.J.A.C. 7:14B-2.7(b) is being added to allow owners or operators with
more than 25 facilities to request that the Department mail all Registra-
tion Certificates to a central address. The owner or operator is then
responsible for forwarding the Certificates to the particular facilities. The
Department will only entertain a request from owners or operators of
greater than 25 facilities due to the extra time it takes to separate the
particular Certificates from the rest of the faciliites during a printing
run.

For clarification, the Department is replacing the term “Initial
Registration Fee” with “Registration Fee” at N.J.A.C. 7:14B-2.8(a) and
3.1. The fee is remaining $100.00, but will be assessed for the three year
registration and certification cycle. A new sentence at N.J.LA.C. 7:14B-3.1
specifies that the Department will only issue a Registration Certificate
after the Registration Fee is submitted.

N.J.A.C. 7:14B-3.1(a) and 3.2(a) has been amended to specify that
residential facilities with more than one heating oil tank, where all tanks
are less than 2,000 gallons in capacity, will not be required to pay a
facility certification fee for initial or renewal registration in excess of
$100.00.

N.J.A.C. 7:14B-3.2(b)1i has been amended to specify that Facility
Certification Fees are $100.00 for the three-year facility certification
cycle, regardless of the number of tanks at the facility.

N.J.A.C. 7:14B-3.2(b)2 has been added to describe the timing for
payment of the Facility Certification Fee. The Department may only issue
a Registration Certificate for renewal after the Facility Certification Fee
is submitted.

N.J.A.C. 7:14B-3.2(c) has been added to clarify the Department’s
ability to collect back fees from owners and operators who failed to
properly register a tank system. The Department reserves the right to
take enforcement action against the owner or operator for violations of
the registration requirements as a separate and distinct action from the
collection of the back fees.

The Department’s address for the payment of fees has been moved
from NJ.A.C. 7:14B-3.3 to NJ.A.C. 7:14B-3.6. NJA.C. 7:14B-33 has
been revised to specify the fees for obtaining duplicate Registration
Certificates. The $25.00 fee is expected to cover the Department’s
administrative expenses in issuing duplicate Registration Certificates.

The Department is deleting N.JA.C. 7:14B-3.4(a) which exempts
public schools and religious or charitable institutions from fee payments.
There are 2,500 of these facilities. This amendment will bring an

(CITE 25 N.J.R. 1365)



You're viewing an archived copy from the New Jersey State Library.

ENVIRONMENTAL PROTECTION

estimated $0.25 million to the UST Program, thus preventing an increase
in the registration fee for the remaining facilities. The Department
believes that it is appropriate to assess a fee on all regulated parties
in order to cover the Department’s costs associated with each regulated
activity. This determination is based on several factors. There is no
statutory exemption from the payment of fees for any facilities; therefore,
exemption is not mandatory. In addition, the exemption simply shifts
the financial burden of covering the Department’s costs to other
members of the regulated community, placing an unfair burden on the
non-exempt facilities.

N.JA.C. T7:14B-3.4(b), which will now be codified N.J.A.C.
7:14B-3.4(a), is also being amended to clarify that no fee shall be assessed
for tanks properly abandoned in place prior to September 4, 1990, the
effective date of the tank closure requirements located at N.J.A.C.
7:14B-9. Previously, no date was indicated.

NJ.A.C. 7:14B-3.5(a) has been amended to clarify that owners and
operators of UST systems which formerly contained hazardous
substances but did not close properly must also pay approval fees. Many
of these tank systems were emptied in the past, but not closed properly.
The current owner or operator of these tank systems which intend to
close, upgrade or remediate contamination from these systems must
comply with all aspects of the rules, including payment of fees. In
addition, N.JLA.C. 7:14B-3.5(a) has been amended to clarify that the
owner or operator is required to submit a fee with each of the documents
required pursuant to this chapter. Resubmission of documents to the
Department due to major technical deficiencies requires a new fee since
the Department will need to perform a second review. The requirement
that an owner or operator must “obtain a permit or approval prior to
beginning any of the activities listed below” was deleted since it is
explicitly stated at N.J.A.C. 7:14B-9 and 10.

N.J.A.C. 7:14B-3.5(b) has been modified and recodified at N.J.A.C.
7:14B-3.5(a)3. Previously, all permit applications were submitted on an
excavation basis. Thus, one facility, with several excavations, would need
to submit a separate application with a separate fee for each excavation.
In order to reduce the administrative burden and costs, for both the
Department and the applicant, the facility will now submit a single permit
application with a single fee, regardless of the number of excavations.

A new N.J.A.C. 7:14B-3.5(b) has been added to clarify that payment
of the fee by the owner or operator is a necessary part of the submission
for approval or review of any application, workplan or report to the
Department.

N.J.A.C. 7:14B-3.5(c) has been amended to reflect the new facility-
based fee explained above for N.J.A.C. 7:14B-3.5(a)3, and to simplify
the method for calculating the fee for a particular activity. Fees for
permits will now be a single charge, rather than a summary of several
smaller charges. This is expected to reduce deficient applications and
thus decrease applicant and Department processing times. Based on
these modifications, the Department anticipates that the permit fee of
$475.00 for a new installation will decrease by $175.00 to $300.00. A
series of fees to address the Department’s review of the Site Assessment
Summary (SAS) required by N.J.A.C. 7:14B-9.5 and the Discharge In-
vestigation and Corrective Action Report (DICAR) required by N.J.A.C.
7:14B-8.3 has been added. The SAS fee is $500.00 and the DICAR fee
is $1,000. These fees cover the review of the reports by the Department.
The rationale for the fee schedule is more fully explained in the
Economic Impact statement below.

NJ.A.C. 7:14B-3.5(d) has been added to this subchapter to establish
a fee schedule for those facilities at which the Department must oversee
site remediation activities. After review and approval of the DICAR,
long term monitoring or cleanup may be necessary to remediate the
contamination at the site. The Department proposes to recover its costs
for overseeing the remedial activities at the site by directly billing the
owner or operator for the Department’s expenses. These facilities will
usually be undergoing a long term cleanup of the site. The Department
will continue to perform inspections, sampling and report review as
conditions warrant at the facility. Since there is a wide degree of variabili-
ty in these cases, no specific fee is mentioned. Fees will be imposed
on the responsible party based upon the direct billing formula described
earlier in the Summary.

N.J.A.C. 7:14B-3.5(e) has been added to allow the Department to bill
directly for the costs of developing a parameter-specific cleanup standard
for contamination at the facility. The Department’s costs shall be calcu-
lated based upon the number of hours of staff time needed to develop
the standard, multiplied by factors described earlier in the Summary.
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N.J.A.C. 7:14B-3.5(f) has been added to describe the administrative
procedures available to the Department if a fee is not paid.

N.J.A.C. 7:14B-3.6(a) has been added to specify that all checks and
money orders for payment of fees are made out to Treasurer, State of
New Jersey, and are submitted to the appropriate address.

N.J.A.C. 7:14B-3.6(b) has been added to clarify that any fee described
in this subchapter will not be prorated by the Department. This includes
Facility Certification Fees which are paid at the beginning of the year
that the tank was removed. The Department considers the effort to
process the renewal of the registration to occur at the time the facility
files its Facility Certification Questionnaire.

N.J.A.C. 7:14B-3.7 has been added to describe a fee to cover the
Department’s costs for keeping documents confidential.

N.J.A.C. 7:14B-3.8 has been added to describe the procedures a person
must follow in order to object to a direct billing fee.

Various editorial corrections have been made to the rule text.

Social Impact

The proposed amendments to N.J.A.C. 7:14B-2 will allow the Depart-
ment to stagger the facility certification or registration renewal of the
universe of registered facilities over a three-year period instead of the
current, annual basis. This will provide a positive social impact since the
typical facility will have to complete the Facility Certification Question-
naire and pay the Facility Certification Fee once every three years instead
of annually.

A positive social impact will result from the proposed amendments
to the UST fee schedule. The change from an excavation based fee
system to a facility based system will reduce the administrative burden
of filing multiple applications for facilities with multiple excavations. The
proposed amendments will also provide a positive social impact by
providing funds necessary to appropriately staff the Underground
Storage Tank Program and thereby provide the turnaround of appli-
cations, workplans, and reports that the Department has committed to
as goals which are part of the Environmental Management Accountability
Package. In addition, the proposed amendments to the fee requirements
will make such fees consistent with other Department site remediation
programs such as ECRA, NJPDES-DGW permitting program, and Spill
Act activities.

Economic Impact

The amendments to N.J.A.C. 7:14B-2 will have a beneficial financial
impact. The modification of the registration cycle from an annual cycle
to a three-year cycle will cut the administrative costs of both the
registrant and the Department since the Facility Certification will only
have to be processed once every three years instead of three times over
the three year period.

The amendments to N.J.A.C. 7:14B-3 modify the existing fee schedule.
The Department anticipates the proposed UST fees imposed by N.J.A.C.
7:26B-3 will provide approximately $7,310,000 in Fiscal Year 1994 (FY
'94). These increased fees are essential to the continued performance
of the UST Program’s administrative and remedial oversight activities
and will increase or decrease based upon the actual level of effort
expended by the Department to respond to the workload. The antici-
pated increase in fee revenues from the FY '92 fee revenue level of
$2,000,000 reflects not only the increases needed to directly fund pro-
gram personnel level of full-time positions, or full-time equivalents
(FTEs), but also the increases in the costs to support an FTE. Staff
salaries, fringe benefits, overhead and operating expenses have all in-
creased since the last fee adjustments in 1990. In addition to staff salaries,
this includes costs for rent, telephone services, insurance, postage,
maintenance, employee benefits, equipment, training and printing.
Although the FY 92 revenue was only $2,000,000, the total budget for
the UST program was $4,800,000. This included $1,200,000 in USEPA
grants and $1,600,000 in NJPDES fees. The breakdown of costs for FY
‘94 is as follows:

Estimated Salaries $3.40M
Fringe Benefits $1.00M
Overhead and Operating Costs $221M
Payback of Appropriation $0.70M
TOTAL $7.31M

These fees will cover the costs for 80 FTE’s associated with adminis-
tering the UST Program. The costs represent an increase of 23 FTE’s
from FY ’92 staffing levels. This increase is necessary to perform
oversight on the 2000 ground water cleanup cases involving UST’s.
Salaries are based on the current salary costs as of July 1992. The fringe
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benefit rate of 1.2935 percent has been established by Department of
Treasury. The operating and overhead costs represent the UST Pro-
gram’s proportionate share of Department overhead costs, such as
salaries for management personnel not directly funded by the UST
Program and building rent as well as operating costs for the program
such as office and data processing supplies, telephones, postage equip-
ment. The costs allocated to Payback of Appropriation represents the
payback of a 1986 Legislative Appropriation of $700,000 to initiate the
UST Program. Pursuant to NJ.S.A. 58:10A-31, the Department is
responsible for repaying the appropriation to the Department of Trea-
sury from the fee revenue collected.

The current fee structure requires that the administrative and categori-
cal fees, in addition to the USEPA grants, subsidize the remedial
oversight work conducted by the Department. The remedial oversight
activities, however, are taking more hours per FTE than in previous
years. Rather than increasing the administrative fees to cover these costs,
the Department, as described earlier in the Summary, has decided to
bill the actual costs of the remedial oversight work to the facility.

The Department anticipates the following annual revenues to be
generated by the revised fee system. These projections are based upon
the expected submissions and applications for FY 93:

# of Total fee
Type of fee Proposed fee activities assessed
Administrative Fees
Registration $ 100 x 5,667 = $0.57M
and Facility per facility
Certification Fees* per 3 year cycle
Permit
Application Fees $ 300 x 475 = $0.14M
Closure Plan
Application Fees** $ 300 x 2,000 = $0.60M
Site Assessment Summary
Report Review Fees*** $ 500 x 1,200 = $0.60M
Discharge Investigation
and Corrective Action
Report Review Fees**** $1000 X 1,500 = §$1.50M
Confidentiality Claim Fees § 350 x 10 = $.0033M
Direct Billing
Remediation Oversight
Fees (based on
Department costs) 30 hourfcasefyear x 2,000 = $4.00M
TOTAL ASSESSED FEES $7.3IM

*17,000 registered facilities assessed once in a three year cycle; thus 5,667
assessed annually.

**The Department intends to propose the elimination of the closure plan
approval applications at a later date. Thus only 2,000 are expected while
this requirement is still in effect.

***Also called Site Investigation Reports; required by N.J.A.C. 7:14B-9.4(a).

****Also called Remedial Investigation Reports; required by N.J.A.C.
7:14B-8.3(a).

UST registration fees were established in December 1987. The Depart-
ment proposes to amend these fee amounts because the Department
will now be able to collect fees for other activities which were previously
paid for through these fees. These fees cover the costs of the six FTE’s
associated with the registration activity. Distributing the salaries, fringe
and overhead costs for these staff to the 17,000 registered facilities over
a three year period yields a fee of $100.00 for the three-year facility
certification cycle.

Fees for Department review of permits, closure plans, confidentiality
claims, site investigation reports or SAS’s, and remedial investigation
reports or DICAR’s, are calculated based upon the Department’s aver-
age costs to perform these reviews. Average costs are calculated based
upon a formula reflective of the amount of staff time dedicated to the
review. The formula takes into account staff salaries, indirect and direct
costs. Costs are calculated based upon the number of hours expected
for that review multiplied by the hourly rate for that particular staff
member and various overhead factors described earlier in the Summary.

Application fees are required for review and approval of an UST
permit application. Experience has shown that five hours (four hours
technical, one hour administrative) is necessary to review an application.
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Using average technical and administrative hourly rates of $17.00/hour
and $10.00/hour, respectively, and the additive, fringe and indirect factors
of 1.22, 12935 and 23424, yields the following calculation:
((4x17)+(1x10)) x 1.22 x 12935 x 2.3424 = $288.00. Rounding
for ease of bookkeeping leads to an application fee of $300.00.

Report review fees are required for review and approval of either
SAS’s or DICAR’s. Experience has shown that Site Assessment Sum-
maries take an average of eight hours to review; while Discharge In-
vestigation and Corrective Action Reports take an average of 16 hours
to review. Using a similar calculation as above yields review fees of
$500.00 for the site investigation report and $1,000 for the remedial
investigation report. It is the Department’s intention to approve all
submittals upon first review; however, this is not always possible.
Notwithstanding the Department’s ongoing attempts to educate the
regulated community, their consultants and attorneys, via rule and
guidance, many technical submittals are of such poor quality that they
must be returned as technically deficient. Therefore, a new fee will need
to be submitted each time a new report is submitted as a result of the
Department’s denial of the original document due to major technical
deficiencies.

Facilities which are undergoing long term remedial action activities
will be billed directly to pay for the Department’s oversight of the project.
The Department oversight activities include review of remedial investiga-
tion and remedial action reports subsequent to the initial DICAR sub-
mission detailing additional contaminant delineation, recommendations
for treatment works to accomplish the remediation, and progress of the
remediation. The facility will be billed based upon the cost formula
described in the Summary. The specific costs for a particular site will
encompass a large range depending on the degree of complexity of the
case. A remediation involving solely soil cleanup at one or two areas
of concern may only involve tens of hours, which could mean a cost
recovery charge of less than $1,000. A larger project with many areas
of concern and significant ground water contamination may require
several hundred hours of oversight, which could mean a cost recovery
charge in the tens of thousands of dollars.

The proposed amendments will pose additional costs to all facilities
undergoing any type of tank closure or remediation. Previously, there
was no fee for review of the SAS, DICAR or the Department’s oversight,
unless the remediation was performed under a NJPDES-DGW Permit.
The proposed fee schedule will require that the owner or operator submit
a fee for each of these activities. The Department believes that it is
necessary for owners and operators to pay these fees in order to have
an appropriately staffed UST Program.

The proposed amendments will pose additional costs to those facilities,
including public schools, religious or charitable institutions, that will no
longer be exempt from the fee requirements of these rules. However,
the amount of the fee for each activity is not large compared to the
cost of performing the activity. The Department believes that it is no
longer appropriate to exempt certain owners and operators from paying
fees to the Department; if certain owners and operators are exempt,
the costs are inappropriately passed on to other members of the
regulated community.

Environmental Impact
The proposed amendments to N.J.A.C. 7:14B-2 and 3 will provide
sufficient revenue to the Department so that the Department can be
responsive and timely in its oversight and guidance, thus allowing tank
closure, new tank installations, tank upgrade or contaminated site re-
mediation to proceed in a timely manner. As a result, the proposed
amendments will have a positive environmental impact.

Regulatory Flexibility Analysis

The proposed amendments will apply to all owners and operators of
regulated underground storage tanks that store hazardous substances.
The Department estimates that 10,000 of the approximately 17,000 tank
owners and operators are “‘small businesses” as defined in the New Jersey
Regulatory Flexibility Act. N.J.S.A. 52:14B-16 et seq., and will therefore
continue to be affected. Types of small businesses to which the rules
apply include independent gasoline service stations, fleet services, and
heating oil companies, to name a few. In order to comply with these
rules, small businesses will have to pay the fees and comply with the
requirements set forth in the Summary above. The Department has
determined that the proposed amendments will impose new or increased
compliance costs on small businesses. The greatest increases in com-
pliance costs will occur for those owners or operators closing an UST
pursuant to NJ.A.C. 7:14B-9 or remediating a discharge from an UST
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pursuant to N.J.A.C. 7:14B-8. The increased cost of compliance for small
businesses is expected to range from $500.00 for Department review of
an SAS to thousands of dollars for ground water remediation cases
requiring hundreds of hours of Department oversight time.

In developing these amendments, the Department has balanced the
need to protect human health, property and the environment against
the economic impact of these rules and has determined that to minimize
the impact of the rules based upon the size of the business would
unacceptably endanger human health, property and the environment.
Therefore, these rules, as amended, do not establish different fee re-
quirements that take into account resources available to small businesses.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

7:14B-1.6  Definitions
As used in this chapter, the following words and terms shall have
the following meanings unless the context clearly indicates otherwise.
[“Annual certification” means the yearly reregistration of a tank
with the Department pursuant to this chapter.]

“Department” means the Department of Environmental Protec-
tion and Energy.

“Facility certification” means the periodic renewal of the registra-
tion of a facility with the Department pursuant to this chapter.

“Periodic” means the time period for renewal of a facility certifica-
tion; the period may be one, two, or three years.

N “Remedial investigation” means remedial investigation as defined
in N.J.A.C. 7:26E-1.8.

“Site investigation” means site investigation as defined in N.J.A.C.
7:26E-1.8.

“Tank capacity” means the manufacturer’s nominal tank size,
when referring to a single tank. When referring to multiple tanks
storing [the same] hazardous [substance] substances at the same site,
within one of the following three categories: motor fuel, heating oil
for residential use, heating oil for non-residential use, the aggregate
of the nominal tank sizes will be used to determine capacity.

SUBCHAPTER 2. REGISTRATION REQUIREMENTS AND
PROCEDURES

7:14B-2.2 Registration and certification procedures

(a) Any person that owns or operates a facility shall file registra-
tion and certification information on the New Jersey Underground
Storage Tank Registration Questionnaire and the New Jersey Under-
ground Storage Tank [Annual] Facility Certification [Form] Ques-
tionnaire respectively.

(b) All registration and certification forms shall be obtained from
and accurately completed, signed, dated and returned to the address
below:

[Bureau of Underground Storage Tanks

Registration Unit

Division of Water Resources

Department of Environmental Protection

CN-02%

Trenton, New Jersey 08625]

New Jersey Department of Environmental Protection
and Energy

Industrial Site Evaluation Element

CN-028

401 E. State St.

Trenton, NJ 08625-0028

(c) The owner or operator of a facility shall complete the New
Jersey Underground Storage Tank [Annual] Facility Certification
[Form] Questionnaire prior to [the annual anniversary date of the
facility’s registration] expiration of the facility’s Registration
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Certificate. The Department may issue [the] a [annual] Registration
Certificate to the registrant following submission of the complete
[Annual] Facility Certification [Form] Questionnaire, The Depart-
ment will issue the Registration Certificate for a maximum period
of three years. The expiration date of the Facility Certification will
be specified on the Registration Certificate.

(d) (No change.)

(e) The owner or operator of a facility shall, at a minimum, supply
the following information on the New Jersey Underground Storage
Tank [Annual] Facility Certification [Form] Questionnaire:

1.-3. (No change.)

(f) (No change.)

7:14B-2.6 Public access to registration information
(a) All completed New Jersey Underground Storage Tank
Registration Questionnaires and New Jersey Underground Storage
Tank [Annual] Facility Certification [Forms] Questionnaires, as well
as documented information pertaining to the registration, shall be
considered public records pursuant to N.J.S.A. 47:1A-1 et seq.
(b) (No change.)

7:14B-2.7 [Display of] Registration Certificate

(a) The owner or operator of an underground storage tank system
shall [prominantly] prominently display a valid Registration
Certificate at the facility or shall make the Registration Certificate
available for inspection by any authorized local, State or Federal
representative.

(b) The owner or operator of more than 25 separate facilities may
request, in writing to the Director at the address set forth at N.J.A.C.
7:14B-2.2(b), that the Department mail the Registration Certificates
of the multiple facilities to a single address. The owner or operator
shall be responsible for ensuring that the Registration Certificates
are then sent to the proper facilities.

7:14B-2.8 Denial or revocation of registration

(a) The Department may, in its discretion, deny the issuance of
a Registration Certificate upon a determination of the following:

1. (No change.)

2. The owner or operator fails to enclose the accurate [Initial]
Registration Fee with the New Jersey Underground Storage Tank
Registration Questionnaire pursuant to N.J.A.C. 7:14B-3.1; or

3. (No change.)

(b) The Department may revoke the registration of a facility upon
a determination of the following:

1. (No change.)

2. The owner or operator has failed to submit [an Annual] a
Facility Certification [Form] Questionnaire pursuant to N.J.A.C.
7:14B-2.2;

3. The owner or operator has failed to pay the [Annual] Facility
Certification fee pursuant to NJ.A.C. 7:14B-[3.1]3.2;

4.-5. (No change.)

(c)-(f) (No change.)

SUBCHAPTER 3. FEES

7:14B-3.1 [Initial] Registration fee

The owner or operator of an underground storage tank system
shall submit a $100.00 [Initial] Registration Fee for each facility upon
registration of the facility with the Department. The Department may
only issue a Registration Certificate following the submission of the
Registration Fee. The facility certification fee that may be imposed
upon the owner or operator of a facility which comprises only two
or more tanks used to store heating oil for on-site consumption in
a residential building, where no individual tank has a capacity of
more than 2,000 gallons, may not exceed $100.00 upon registration.

7:14B-3.2 [Annual] Facility Certification fee

(a) The owner or operator of an underground storage tank system
shall submit [an Annual] a Facility Certification fee for each facility
upon the [yearly re-registration of the facility] periodic renewal of
the Facility Certification with the Department. The Facility
Certification fee that may be imposed upon the owner or operator
of a facility which comprises only two or more tanks used to store
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heating oil for on-site consumption in a residential building, where
no individual tank has a capacity of more than 2,000 gallons, may
not exceed $100.00 for that facility for periodic remewal.

(b) The [Annual] owner or operator shall pay the Facility
Certification fee [is as follows:

1.] of $100.00 per facility [up to the first five underground storage
tanks located on a contiguous piece of property] for the three year
facility certification cycle[;] and

[2. $15.00 per tank for each additional underground storage tank
located on one taxable lot] after receiving an invoice from the
Department within the time frame set forth in the invoice. The
Department may renew the Registration Certificate following the
submission of the Facility Certification Fee.

(¢) The owner or operator of an underground storage tank system
who failed to register the system and pay the necessary fees when
initially required in 1988 or when the tank system was installed,
whichever is later, shall be responsible for paying all Facility
Certification fees for the years the tank system was being used.
Payment of these fees by the owner or operator does not restrict
the Department from taking enforcement action against the owner
or operator pursuant to N.J.A.C. 7:14B-12,

7:14B-3.3 [Fee payment] Duplicate Registration Certificate
charges
[(a) Payment of all fees shall be made by check or money order,
payable to “Treasurer, State of New Jersey” and submitted to:
Bureau of Underground Storage Tanks
Department of Environmental Protection and Energy
CN-028
Trenton, New Jersey 08625]
The Fee for duplicate Registration Certificates will be $25.00 per
document.

7:14B-3.4 Exemption from fees

[(a) The Department shall not assess a fee to public schools or
religious or charitable institutions.

1. For the purpose of this exemption, “public school” means a
school, under college grade, which derives its support entirely or
in part from public funds and is listed as a public school in the
current edition of the New Jersey Department of Education’s
“School Directory.”]

[(b)](a) The Department [shall] will not assess a Registration or
Facility Certification fee for underground storage tank systems
which have been abandoned in place in accordance with procedures
equivalent to N.J.A.C. 7:14B-9.1(d) prior to September 4, 1990.

7:14B-3.5 Permit and approval fees

(a) The owner or operator of an existing, former or proposed
underground storage tank system shall [obtain a permit or approval
from the Department before beginning any of the activities listed
below.]:

1. [The owner or operator shall submit] Submit a separate fee
for each activity at a facility which requires a permit or approval
at the time the application, or report is submitted. The owner or
operator shall pay a separate fee for resubmissions of the same
application or report when the application or report is disapproved
due to technical deficiencies in the initial submittal. The fees re-
quired by this section are not one time fees but rather the fees
required to perform the review of the specific submittals to the
Department;

2. Submit a separate fee for each application, or report which
is contained within a single document; and

[(b) The owner or operator shall submit] 3. Submit a separate
fee for each [excavation area] facility where an activity occurs.

(b) The Department will not approve any application or report
unless all fee requirements of this subchapter are met.

(c) The fee schedule is as follows:

[1. $50.00 for application review and permit or approval issuance
for each activity;

2. $25.00 to receive a permit for the installation of spill and/or
overfill protection devices;

3. $300.00 to receive a permit for the installation of a discharge
monitoring system;
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4. $100.00 to receive a permit for the installation of a field
installed cathodic protection system on a new or existing tank system;

5. $100.00 to receive a permit for the substantial modification of
an underground storage tank system which is not included in 2, 3
or 4 above;

6. $120.00 to receive an approval for the closure of an under-
ground storage tank system requiring a site assessment;

7. $80.00 to receive an approval for the closure of an underground
storage tank system which does not require a site assessment.]

Activity Fee
1. Permit for the installation or substantial
modification of an underground storage tank

system $300.00
2. Review of the closure plan for an underground

storage tank system $300.00
3. Review of Site Assessment Summary or site in-

vestigation report $500.00
4. Review of Discharge Investigation and Corrective

Action Report or remedial investigation report $1,000

(d) The owner or operator shall submit the remedial action
oversight fees to the Department within 30 calendar days after
receipt from the Department of a summary of the Department’s
oversight costs for the period being charged, subsequent to the
review of the DICAR. The Department shall include the following
information in the summary: description of work performed, staff
member(s) performing work, number of hours performed by the staff
member(s), and the staff member(s) hourly rate. The fee schedule
shall be as follows:

1. The Department will bill the owner or operator at regular
intervals throughout the duration of the remedial action based on
the formula in (d)3 below to recover its costs;

2. The Department shall develop on an annual basis and publish
notice of the salary additive rate, fringe benefit rate and the indirect
cost rate to be used by the Site Remediation Program for the fiscal
year in the New Jersey Register; and

3. Direct Billing Fees are based on time that staff works on
activities for that industrial establishment. This fee is based upon
the formula:

Administrative Costs = A + B

where A = (Number of hours) x (Hourly Salary Rate) x (Salary
Additive Rate) x (Fringe Benefit Rate) X (Indirect Cost Rate) and
B = (Sampling costs) + (Costs for Contractor Assistance).

i. Number of coded hours represents the sum of hours each
employee has coded to the site-specific project activity code (PAC)
for the case. Actual hours for all state employees including without
limitation case managers, geologists, technical coordinators,
samplers, inspectors, supervisors, section chiefs, Deputy Attorneys
General, using the specific Project Activity Code, will be included
in the formula calculations.

ii. The hourly salary rate is each employee’s annual salary divided
by the number of working hours in a year.

iii. The salary additive rate represents the prorated percentage
of charges attributable to NJDEPE employees’ reimbursable “down
time.” This time includes vacation time, administrative leave, sick
leave, holiday time, and other approved “absent with pay” allow-
ances. The calculation for the salary additive is the sum of the
reimbursable leave salary divided by the net Department regular
salary for a given fiscal year. The direct salary charges (number
of coded hours X hourly salary rate) are mulitiplied by the calcu-
lated percentage and the result is added to the direct salaries to
determine the total reimbursable salary costs for a particular case.

iv. The fringe benefit represents the Department’s charges for the
following benefits: pension, health benefits, including prescription
drug and dental care program, workers compensation, temporary
disability insurance, unused sick leave and FICA. The fringe benefit
rate is developed by the Department of the Treasury’s Office of
Management and Budget (OMB). OMB negotiates the rate with the
United States Department of Health and Human Services on an
annual basis. The rate is used by all State agencies for estimating
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and computing actual charges for fringe benefit costs related to
Federal, dedicated and non-State funded programs.

v. The indirect cost rate represents the rate which has been
developed for the recovery of indirect costs in the Site Remediation
Program. This indirect rate is developed by the Department on an
annual basis in accordance with the New Jersey Department of
Treasury OMB Circular Letter 86-17 and the Federal OMB Circular
A-87, “Cost Principles for State and Local Governments.” Indirect
costs are defined as those costs which are incurred for a common
or joint purpose benefitting more than one cost objective and not
readily assignable to the cost objectives specifically benefitted with-
out effort disproportionate to the results achieved.

(1) The components of the indirect cost rate include operating
and overhead expenses that cannot be coded as direct salary charges
for a particular case, such as the salary and non-salary costs
incurred by the Division of Publicly Funded Site Remediation and
the Division of Responsible Party Site Remediation. In addition, the
indirect rate includes the Site Remediation Program’s proportionate
share of the costs associated with the Offices of the Commissioner,
Assistant Commissioner for Site Remediation, Division Directors
and Assistant Directors, the Division of Financial Management and
General Services, the Division of Personnel and Department of Law
and Public Safety.

(2) The indirect rate also includes operating costs such as office
and data processing equipment, and telephones as well as building
rent and the Department’s share of statewide costs as determined
by the Department of Treasury in the Statewide Cost Allocation
Plan. The Statewide Cost Allocation Plan pertains to central services
costs which are approved on a fixed basis and included as part of
the costs of the State Department during a given fiscal year ending
June 30.

(3) The total of these indirect costs is divided by the total direct
costs of the Site Remediation Program to determine the indirect
cost rate.

vi. Direct costs represent any non-salary direct, site-specific costs
including but not limited to laboratory analysis or contractor ex-
penses. These costs will be billed directly as a formula add on.

(e) The owner or operator conducting a remedial action at a
facility with contamination caused by a contaminant which does not
have a Cleanup Standard established pursuant to a rule adopted
by the Department shall pay the Department’s costs to develop a
cleanup standard in accordance with (d) above.

() The owner or operator shall not receive & “no further action”
letter from the Department unless all fees for work previously billed
by the Department to the facility are paid. The Department may
discontinue review or oversight of a submittal from the owner or
operator of the facility unless all fees for work previously billed are
paid. In addition, the Department may consider the failure to pay
a fee to be a violation of the Act.

7:14B-3.6 Payment for Department services
(a) All fees submitted in compliance with N.J.A.C. 7:14B-3.2 shall
be made by check or money order, payable to “Treasurer, State of
New Jersey,” and submitted to:
Bureau of Revenue
New Jersey Department of Environmental Protection
and Energy
CN-417
Trenton, NJ 08625
All other fee payments shall be made by check or money order,
payable to “Treasurer, State of New Jersey” and submitted to the
address at NJ.A.C. 7:14B-2.2(b).
(b) No UST fees or charges are pro-rated.

7:14B-3.7 Confidentiality claims
Any confidentiality claim submitted in accordance with N.J.A.C.
7:14B-15 shall be accompanied by a fee of $350.00.

7:14B-3.8 Fee review

(a) To contest a fee imposed pursuant to N.J.A.C. 7:14B-3.5(d),
the objector shall, within 30 days after the objector’s receipt of the
bill for the fee from the Department, submit to the Department a
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written request for a fee review pursuant to (d) below. An objector
may contest the fee based on the following:

1. The Department has no factual basis to sustain the charges
assessed in the fee;

2. The activities for which the fee was imposed did not occur;

3. The charges are false or duplicative; or

4. The charges were not properly incurred because they were not
associated with the Department’s oversight or remediation of the
case.

(b) An objector may not contest a fee if the challenge is based
on the following:

1. An employee’s hourly salary rate;

2. The Department’s salary additive rate, indirect rate, or fringe
benefit rate; or

3. Management decisions of the Department, including decisions
regarding who to assign to a case, how to oversee the case or how
to allocate resources for case review.

(c) The objector shall submit a fee review request to the Depart-
ment at the following address:

Office of Legal Affairs
Attention: Fee Review Requests
DEPE

CN 402

Trenton, NJ 08625-0402

(d) An objector shall include the following in a request for a fee
review:

1. A copy of the bill;

2. Payment of all uncontested charges, if not previously paid;

3. A list of the specific fee charges contested;

4. The factual questions at issue in each of the contested charges;

5. The name, mailing address and telephone number of the
person making the request;

6. Information supporting the request or other written documents
relied upon to support the request;

7. An estimate of the amount of time required for an informal
meeting with Department representatives or an adjudicatory hearing
before the Office of Administrative Law; and

8. A request, if necessary, for a barrier free hearing location for
physically disabled persons;

(e) If the objector fails to include any information or the payment
required by (d) above, the Department may deny a request for a
fee review or an adjudicatory hearing on the fee.

(f) Upon the Department’s receipt of a request for a fee review,
the Department shall attempt to resolve any of the factual issues
in dispute. If the Department determines that a fee imposed as
incorrect, the Department shall adjust the fee and issue a new bill
which shall be due and payable within 30 days after receipt.

(g) The Department may, if it determines that the factual issues
involving a fee dispute cannot be resolved informally determine the
matter to be a contested case and transfer it to the Office of
Administrative Law for an adjudicatory hearing. An adjudicatory
hearing shall be conducted pursuant to N.J.S.A. 52:14B-1 et seq.

(h) The Department, if it denies a hearing request, shall briefly
state the reasons for such denial. Such denial shall be considered
final agency action.

(i) If the objector does not file a request for a fee review within
30 days after the objector’s receipt of the bill for the fee from the
Department the full amount of the fee shall be due and owing. If
the bill is not paid, the Department may take any action in ac-
cordance with N.J.A.C., 7:26B-3.5(f) above,
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(a)
DIVISION OF FISH, GAME AND WILDLIFE

Marine Fisheries
Crab Management

Proposed Repeal: N.J.A.C. 7:25-7.13

Proposed Repeal and New Rule: N.J.A.C. 7:25-14.1

Proposed Amendment: N.J.A.C. 7:25-14.2, 14.4 and
14.6

Proposed New Rules: N.J.A.C. 7:25-14.7, 14.8 and
14.11

Proposed Recodification with Amendments: N.J.A.C.
7:25-14.7 and 14.8 as 14.12 and 14.13

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.

Authority: N.J.S.A. 23:2B-6, 23:2B-14 and 50:3-16.13.

DEPE Docket Number: 14-93-03.

Proposal Number: PRN 1993-186.

A public hearing on the proposal wil be held on Tuesday, April 22,
1993 at 6:30 P.M. at:
Stockton State College
Residential Life Center
Multi Purpose Room
Pomona, New Jersey 08240

Submit written comments by May 5, 1993 to:
Richard McManus, Esq.
Office of Legal Affairs
Department of Environmental Protection and Energy
CN 402
Trenton, New Jersey 08625

The agency proposal follows:

Summary

The purposes of the proposed repeal, new rules and amendments are
to stabilize user conflicts and the harvest of crabs by delaying entry into
the fishery; allow crab dredging in a section of Delaware Bay; define
allowable dredges for crabs; close the Newark Bay complex to crab
dredging and potting; change the crab dredge license fee; institute an
in-State landing requirement for harvested crabs; eliminate harvesting
of organisms by crab pots and dredges other than crabs and conchs;
increase the minimum width of creeks for pots and trot lines from 25
feet to 50 feet; eliminate crab pots and trot lines from man-made lagoons;
institute a crab pot checking requirement; and allow for the recreation
harvest of crabs by bait seine.

Under the proposed new rules and amendments, a delayed entry
system for commercial crab potting and dredging will be implemented.
Various types of limited and delayed entry systems regarding licensing
for blue crabs have been implemented or are being considered in other
coastal states. Delaware currently only issues a limited number of crab
licenses. Maryland and Virginia currently have a two year delayed entry
system similar to New Jersey’s proposal. Florida, North Carolina and
South Carolina are also considering delayed entry systems. Under these
proposed new rules and amendments, anyone intending to harvest crabs
for the purpose of sale or barter must apply for a new license. To be
eligible for a license, the applicant must have purchased a commercial
crab license or oyster dredge boat license during the 1991 or 1992
calendar years or provide proof of completion of active military service
within one year of application. If the applicant cannot comply with either
of these requirements, he or she must register with the Department in
person in each of two successive years prior to the year of license
issuance. In the year immediately following the second year of registra-
tion, the applicant will be issued a license upon payment of the prescribed
license fee. In addition, crab dredging will be allowed in a defined section
of Delaware Bay with a maximum of two dredges. Maximum weight of
each dredge will be 400 pounds in the Delaware Bay, Atlantic Ocean,
and in the bays north of Route 36 (Highlands Bridge). If two or fewer
dredges are in possession, then the maximum weight of each dredge will
be 500 pounds in the Atlantic Ocean and in the bays north of Route
36 (Highlands Bridge). Maximum length of each dredge tooth bar in
Delaware Bay, the Atlantic Ocean, and in the bays north of Route 36
(Highlands Bridge) will be 75 inches. If two dredges or fewer are in
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possession, then the maximum length of each dredge will be 96 inches
in the Atlantic Ocean and in the bays north of Route 36 (Highlands
Bridge). Resident crab dredging license fees will be $100.00 which
replaces a variable fee scale based on vessel tonnage. The resident fee
for crab pot licenses remains at $100.00. Non-resident crab dredge and
crab pot license fees will be the same as resident fees if a resident of
New Jersey can obtain a license to harvest crabs by dredge or pots in
the state of residence of the non-resident applicant for the same fee
as a resident of that state. Otherwise, the non-resident fee will be 10
times the $100.00 New Jersey resident fee. All crabs harvested com-
mercially must be landed in New Jersey.

Harvesting of any organisms other than conchs and crabs by crab
dredges or crab pots will be illegal and all crab pots must be checked
and emptied of all crabs and other organisms at least once every 72
hours. Setting of crab pots or trot lines will be illegal in any creek, ditch
or tributary less than 50 feet wide and in all man-made lagoons. In
addition, crabs harvested incidentally by bait seines can be retained, but
cannot be sold or used for barter. A maximum of one bushel of crabs
per day can be harvested by this method.

Social Impact

One of the purposes of the proposed repeals, new rules and amend-
ments is to mitigate user conflicts and stabilize the harvest of crabs by
establishing a delayed entry system and pot checking requirement. Con-
flicts over fishing space, negative interaction between commercial crab
potters and recreational boaters and a fishing effort directed toward a
limited resource have all increased during the last few years. By im-
mediately stabilizing participants in the commercial crab fishery and
possibly reducing participation in the future through attrition, a positive
social impact will occur by providing less user conflicts and reducing
fishing pressure on the resource. Participation in the fishery and user
conflicts can also be reduced by allowing law enforcement officers to
remove all pots not checked at least once every 72 hours, increasing
minimum creek width for pots and trot lines from 25 feet to S0 feet
and prohibiting pots and trot lines in man-made lagoons. No social
impact is anticipated for those applicants currently eligible to participate
in the fishery as their opportunity to harvest crabs will not change. Some
social impacts may be incurred by those individuals not immediately
eligible to participate in the fishery; however, provisions have been
established to allow individuals to participate after a two year waiting
period, thus minimizing this social impact. Any limited short term social
impacts, however, are greatly outweighed by the public’s long term gains
by alleviating conflicts between fishermen and recreational boaters and
stabilizing fishing pressure on the resource.

The proposed new rules and amendments will also clarify the State’s
rules managing crabs in New Jersey’s tidal waters. No additional adverse
social impacts are anticipated. Establishing a crab dredge fishery in
Delaware Bay and defining allowable gears will provide better op-
portunities for commercial fishermen to participate successfully in the
fishery. Closure of the Newark Bay Complex to sale or consumption
of crabs was established by Administrative Order No. EO40-19. That
portion of the amendment prohibiting harvest of crabs in the Newark
Bay Complex closes a loop-hole that would have permitted someone to
harvest crabs in this area provided they were not sold or consumed.
Virtually no one harvests crabs without the specific intent of sale and/
or consumption. Other amendments concerning license fee changes, in-
State landing requirements, eliminating harvest of organisms by crab pots
and dredges other than crabs and conchs, instituting a crab pot checking
requirement, and allowing for the harvest of crabs by bait seine do not
further restrict anyone from utilizing the crab resource and will allow
for increased participation by bait seiners. In addition, these amendments
largely reflect current practices in the fishery; therefore, no adverse social
impact is anticipated. The in-State landing requirement will also ensure
an effective and practical land based enforcement program.

Economic Impact

Adoption of these amendments and new rules will have minimal
adverse economic impact and in part will result in a positive economic
impact. Those commercial crabbers immediately eligible for a com-
mercial license will experience no economic impact as their ability to
harvest crabs will not be affected. No economic impacts will be incurred
by those individuals not immediately eligible to participate in the fishery.
These individuals have never experienced an economic gain from the
fishery nor have they any investment in the fishery which would be lost
due to these amendments.
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Adoption of these amendments and new rules will have some positive
economic impacts. Currently, the defined section of Delaware Bay is
closed to crab dredging. It is believed that a considerble resource is
present that can be harvested by crab dredgers. Allowing larger dredges
in the Atlantic Ocean and in the bays north of Route 36 (Highlands
Bridge) will have a positive economic impact by allowing gear more
suited to the requirements of harvesting crabs in deep water. Closing
the Newark Bay Complex to crab harvest, instituting an in-State landing
requirement for commercially harvested crabs, eliminating harvest of
organisms by crab dredges or crab pots other than crabs and conchs,
instituting a crab pot checking requirement, enlarging the area of
prohibiting pots and trot lines in small creeks and man-made lagoons,
and allowing for the harvest of crabs by bait seine largely reflect current
practices in the fishery and will result in no adverse economic impacts.
Some commercial crab dredgers may experience a slight economic impact
because of possible license fee increases. Current minimum resident
license fees are $15.00 and maximum resident license fees are $50.00
based on vessel size. The impact of increasing the license fee to $100.00
will be slight as the maximum increase will be $85.00. Impacts to non-
residents wishing to purchase a crab dredge license may be more severe.
Current license costs range from $75.00 to $250.00 based on vessel size.
Proposed license fees could be as high as $1,000. This impact could be
eliminated, however, if a New Jersey fisherman can obtain a license to
harvest crabs by dredge in the state of residence of the non-resident
applicant for the same fee as a resident of that state, then the license
fee for the non-resident will be the same as a New Jersey resident.
Potentially, this new license fee for non-residents could be less than the
current license fee.

Environmental Impact

The proposed repeals, new rules and amendments will result in positive
environmental impacts. The total amount of fishermen and fishing gear
is increasing and, as a result, an increasing portion of the crab stock
can be harvested each year. The number of young produced (recruit-
ment) is influenced by the number of adult spawners and by environmen-
tal conditions. High recruitment requires optimum spawning stock size
and favorable environmental conditions. To protect the reproductive
potential of crab stocks, appropriate fishing levels are needed. Although
optimum fishing levels are unknown, stabilizing participants in the com-
mercial fishery will help to stabilize fishing effort and the harvest of adult
spawners and protect future recruitment. Crab abundance can increase
or decrease significantly from year to year. When cyclic populations are
harvested, the potential exists for overexploitation during years of low
abundance. The possibility of overexploitation can be reduced by stabiliz-
ing participants in the fishery. In addition, opportunistic participants in
the fishery who only participate during years of high abundance will be
eliminated through the two year registration period, again effectively
reducing the harvest of adult spawners. Opportunistic participants in the
fishery may also be more likely to abandon fishing gear and eliminating
them may reduce the unintentional harvest of marine organisms by ghost
pots.

The provisions concerning checking crab pots every 72 hours, increas-
ing minimum creek width for pots and trot lines, and allowing no by-
catch in crab pots are designed to prevent overharvesting of various
resources by reducing the by-catch of marine species susceptible to
capture in crab pots. In addition, the crab pot checking provision will
enable law enforcement authorities to remove lost or abandoned crab
pots, thereby reducing the unintentional harvest of marine organisms by
ghost pots.

No other environmental impacts are anticipated as a result of these
amendments and new rules. Allowing crab dredging in a section of
Delaware Bay will expose the Delaware Bay crab resources to the same
types of fisheries as experienced by the crab resource in the rest of the
State. As natural winter mortality of adult crabs is high, harvesting by
dredge has little effect on the resource. License fee changes, by-catch
allowance in bait seines, closure of man-made lagoons to pots and trot
lines, closure of the Newark Bay complex to crab dredging, and in-State
landing requirements are either not environmental issues or simply
reflect already established standard practices in the State; therefore, no
environmental impacts are anticipated from these provisions.

Regulatory Flexibility Analysis
The proposed new rules and amendments would apply to all bait
seiners, crab potters, crab dredgers and others anticipating participating
in the commercial fishery. Most of the commercial crab potters and
dredgers are small businesses as defined in the New Jersey Regulatory
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Flexibility Act, N.J.S.A. 52:14B-16 et seq. and may be impacted to some
degree. Although these small businesses will have to comply with the
requirements set forth in the Summary above, including a small increase
in license fees for crab dredgers, it is unlikely that additional professional
services or capital costs will be required for compliance. In developing
the amendments, the Department has balanced its environmental
responsibilities against the impacts to small businesses and has de-
termined that to minimize the impact of the amendments would adverse-
ly affect the environment and, therefore, no exemption from coverage
is provided.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

[7:25-7.13 Crab dredging in the Atlantic Coast section

(a) No crabs may be caught or taken in the Atlantic Coast section
by dredges unless a valid crab dredge license is aboard the vessel.
The crab dredges shall conform to the following specifications:

1. The maximum length of the tooth bar shall be 75 inches in
Raritan and Sandy Hook Bays, but if only one dredge is in possession
then the maximum length of the tooth bar shall be 96 inches in
Raritan and Sandy Hook Bays, and 38 inches in all other waters.

2. The maximum weight of the dredge shall be 110 pounds in
Raritan and Sandy Hook Bays, but if only one dredge is in possession
then the maximum weight of the dredge shall be 200 pounds in
Raritan and Sandy Hook Bays, and 60 pounds in all other waters.

3. The maximum length of the teeth shall be six inches in Raritan
and Sandy Hook Bays and three inches in all other waters.

4, The minimum space between teeth shall be three inches,
measured at the base.

5. The collecting bag of a dredge, if material, shail have mesh
not less than two inches bar measure or four inches stretched
measure; if wire, shall not be less than two inches bar mesh (inside
measurement) or two and one-half inches inside diameter if circular;
if metal, the O-rings shall not be less than two and one-half inches
diameter and be connected with no more than five “S” hooks that
measure not less than two and one-half inches in length as measured
to the inside of the “S” configuration.

6. Each dredge shall be independently and separately attached to
the vessel by a single cable or tow line.

7. South of Route 36 (Highlands Bridge), no boat shall have more
than four dredges working at the same time.

(b) No person shall catch, take, or attempt to take crabs by crab
dredge from any of the marked leased grounds except the lessee
or his employee; no person shall dredge or attempt to dredge crabs
on any State oyster beds or grounds as defined in N.J.A.C. 7:25-19.1;
and no person shall dredge or attempt to dredge crabs within 50
yards of any marked leased shellfish grounds.

(c) Any clams, oysters, scallops, mussels, other bivalve mollusks,
or finfish, which may be caught incidentally to the catching of the
crabs by dredge, shall be redeposited immediately in the water from
which such clams, oysters, scallops, mussels, other bivalve mollusks,
or finfish are caught; nor shall any person, while engaged in the
catching and taking of crabs by dredge, have in his boat or possession
any clams, oysters, scallops, mussels, other bivalve mollusks, or
finfish obtained from any source.

1. The possession of clams, oysters, scallops, mussels, other bivalve
mollusks, or finfish and dredges simultaneously in the boat of any
person shall constitute prima facie evidence of the violation of this
rule.

2. Harvesting of oysters by dredging from leased shellfish grounds
by the lessee thereof shall be exempt from this section.

(d) No person shall catch, take, or attempt to catch or take crabs
from any of the lands of the Atlantic Coast section except from one-
half hour after sunrise to one-half hour before sunset between
November 15 and March 31 south of Route 40 (Black Horse Pike),
and December 1 and March 31 north of Route 40, nor at any time
on Sunday except in Raritan and Sandy Hook Bays.

(e) The license fee for New Jersey residents for the catching and
taking of crabs by means of crab dredge shall be $1.00 per gross
vessel ton. The minimum license fee for New Jersey residents shall
be $15.00 and the maximum shall be $50.00. The license fee for
non-residents will be the same as that for a resident if a New Jersey
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fisherman can obtain a license to harvest crabs by dredge in the
state of residence of the non-resident applicant for the same fee
as a resident of that state. Otherwise, the non-resident license fee
shall be $5.00 per gross vessel ton, with a minimum license fee of
$75.00 and a maximum fee of $250.00.

(f) Any person who violates any of the provisions of this regula-
tion shall be subject to the penalties set forth in N.J.S.A. 23:2B-14.

(g) All persons commercially licensed to take crabs by means of
dredges in this State shall keep, on forms furnished by the Division
of Fish, Game and Wildlife, accurate records which shall include
the number of bushels of crabs and the areas fished. These records
will be filed monthly with the Division of Fish, Game and Wildlife.
Failure to file on or before the tenth of the month following the
month of record may lead to suspension of license by the Division
of Fish, Game and Wildlife. Prior to such suspension, a hearing shall
be scheduled by the division and the violator notified of the date.
Failure to appear at a scheduled hearing may result in suspension
of license.]

SUBCHAPTER 14. CRAB [POTS] MANAGEMENT

7:25-14.1 [Crab pots and trot lines defined] Definitions

{(a) For the purposes of this subchapter, a crab pot shall mean
a cube or rectangular shaped device not larger than 30 inches on
a side with openings inward for the entrance of crabs. Any similar
device may be approved by the division. The material of which the
pot is constructed shall have a mesh not less than one inch across
measured on its longest axis. The openings into the interior of the
pot shall be oval and not larger than seven inches wide and four
inches high.

(b) For the purposes of this subchapter, a trot line, also known
as a trawl or layout line, shall mean a single length of anchored
line no longer than 3,000 feet to which baits or baited barbless hooks
are attached.

(c) Crab pots and trot lines which fail to comply with this section
shall be deemed invalidly licensed and in violation of this
subchapter.]

The following words and terms, when used in this subchapter,
shall have the following meanings, unless the context clearly in-
dicates otherwise:

“Crab dredge area” means all marine waters of the State includ-
ing the Atlantic Ocean with the exception of the Newark Bay Com-
plex, the State oyster beds defined in N.J.A.C. 7:25-19.1, any marked
shellfish grounds leased pursuant to N.J.S.A. 50:1-23 and the De-
laware Bay north and west of a line:

1. Beginning at a point (Corner 1) on the shore line of Cape May
County (Lat. 39 deg. 04.35'N; Long. 75 deg. 54.83'W) thence running
247 deg. 38.08' (T) 21,127 feet to a point (Corner 2) where the Clam
Line intersects the Brandywine-Dennis Creek Line (Lat. 39 deg.
05.66'N; Long. 74 deg. 58.96'W);

2. Thence running 221 deg. 14.32' (T) 4,871 feet to a point
(Corner 3) (Lat. 39 deg. 05.06'N; Long. 74 deg. 59.64'W) located
on the Dennis Creek Range Line;

3. Thence running 319 deg. 24.57' (T) 13,749 feet to a point
(Corner 4) (Lat. 39 deg. 06.77'; Long. 75 deg. 01.54') located in
the Delaware Bay;

4. Thence runming 270 deg. 50.95' (T) 40,487 feet to a point
(Corner 5) (Lat. 39 deg. 06.84'N; Long. 75 deg. 10.10'W) in Delaware
Bay;

5. Thence running 329 deg. 27.45' (T) 25,825 feet to a point
(Corner 6) (Lat. 39 deg. 10.49'N; Long. 75 deg. 12.90'W) on the
Southwest Line; and

6. Thence running 235 deg. 24.00’ (T) 7,561.25 feet to the ruins
of the former lighthouse known as Cross Ledge Shoal in Delaware
Bay.

“Crab pot” means a cube or rectangular shaped device not larger
than 30 inches on a side with openings inward for the entrance of
crabs. Any similar device may be approved by the Division. The
material of which the pot is constructed shall have a mesh not less
than one inch across measured on its longest axis. The openings
into the interior of the pot shall be oval and not larger than seven
inches wide and four inches high.
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“Department” means the Department of Environmental Protec-
tion and Energy.

“Division” means the Division of Fish, Game and Wildlife.

“Land” means to transfer the catch of crabs from any vessel to
any land, pier, wharf or dock.

“Newark Bay Complex” means the tidal Passaic River, the tidal
Hackensack River, the Newark Bay, the Arthur Kill, and the Kill
Van Kull

“Resident” means one legally domiciled with the State for a period
of six months immediately preceding the date of application for
inclusion in the program. Mere seasonal or temporary residence
within the State, of whatever duration, does not constitute domicile.
Absence from this State for a period of 12 months is prima facie
evidence of abandonment of domicile. The burden of establishing
legal domicile within the State is upon the applicant.

“Trot line” means a single length of anchored line no longer than
3,000 feet to which baits or baited barbless hooks are attached.

7:25-14.2 Use of crab pots and trot lines

(a)-(b) (No change.)

(c) [All turtles and female crabs having eggs or spawn attached]
All other organisms other than crabs and conchs shall be immediate-
ly released to the waters from which such organisms were taken.

(d) All licensed crab pots must be checked and emptied of all
crabs and other organisms at least once every 72 hours.

(e) No person shall take or attempt to take crabs by pots or trot
lines in the Newark Bay Complex.

7:25-144 Commercial licenses

(a) No person shall take or attempt to take crabs by any means
for the purpose of sale or barter without having in his or her
possession a valid commercial crabbers license issued by the Division
of Fish, Game and Wildlife pursuant to N.J.S.A. 23:5-35.2. To be
eligible for a commercial crabbers license, the applicant must com-
ply with one of the following:

1. During 1993 and 1994, provide a copy of a previously valid
1991 or 1992 commercial crabbers license or oyster dredge boat
license held by the applicant. Beginning with 1995 and in subsequent
years, provide a copy of a previously valid commercial crabbers
license held by the applicant from the preceding year;

2. Provide proof of completion of active military service within
one year of applying for a commercial crabbers license; or

3. Registration with the Department on a form provided by the
Department in the two successive years prior to the year of license
issuance.

[1.](b) The license fee for New Jersey residents shall be $100.00
for a crab pot/trot line license and $100.00 for a crab dredge license.
The license fee for non-residents will be the same as that for a
resident if a New Jersey fisherman can obtain a license to harvest
crabs in the state of residence of the non-resident applicant for the
same fee as a resident of that state. Otherwise, the non-resident
license fee shall be an amount equal to 10 times the $100.00 New
Jersey resident license fee. All licenses shall expire on December
31 of the calendar year for which they were issued.

[2. The] (¢) For crab pots and trot lines, the license number shall
be displayed on both sides of the crabber’s boat amidship, in
numerals not less than 12 inches high and of a color contrasting
with their background.

[(b)](d) (No change in text.)

7:25-14.6 Placement and marking of pots and trot lines

(a)-(b) (No change.)

(c) No pot or trot line shall be placed in a creek, ditch or tributary
less than [25] 50 feet wide at mean low water or in any man-made
lagoon unless approved by the [division] Division, or in any marked
or charted channel, except noncommercially licensed pots fastened
to a pier or other shore connected structure by a line no longer
than twice the depth of the water at that point.

(d)-(e) (No change.)

[7:25-14.7 Filing of reports
All persons commercially licensed to take crabs shall keep, on
forms furnished by the Division of Fish, Game and Wildlife, accurate
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records of the number of bushels of hard crabs, peelers and soft
crabs caught, the type of gear used and the area fished. These
records will be filed by the 10th day of each month with the Division
of Fish, Game and Wildlife. If no crabs were harvested during the
month, a report to that effect shall be provided.

7:25-14.8 Penalties

(a) Any person violating any of the provisions of this subchapter
relating to crabs shall be liable to the penalties provided by N.J.S.A.
23:2B-14, except for (b) and (c) below.

(b) Any person not having a valid license in possession or failing
to exhibit same for inspection by any authorized law enforcement
officer while tending a pot or trot line, or violating any of the
provisions of N.J.A.C. 7:25-14.5 or 14.6 shall be liable to a penalty
of $20.00 for the first offense and $40.00 for each subsequent
offense.

(c) Any person violating the provisions of N.J.A.C. 7:25-14.9 or
N.J.A.C. 7:25-14.10 shall be liable to a penalty of $20.00 for each
crab taken or had in possession.

(d) Pursuant to N.J.S.A. 23:10-21 and 21.1, any gear used in
violation of the provisions of this subchapter may be seized and
forfeited.

(e) The assessment of any administrative penalty shall not
preclude the Department from prosecuting for a larger amount in
the event the administrative penalty is not paid by the time re-
quested.

(f) Nothing in this section shall require the Department to assess
an administrative penalty before instituting prosecution.]

7:25-14.7 Use of crab dredges

(a) A person shall not catch or take crabs by dredges without
having a valid crab dredge license in his or her possession. Crab
dredges shall only be used in crab dredge areas and shall conform
to the following specifications:

1. No boat shall have more than four dredges working at the same
time, except in Delaware Bay where no boat shall have more than
two dredges working at the same time.

2. The maximum length of each tooth bar shall be 75 inches north
of Route 36 (Highlands Bridge), in Delaware Bay and the Atlantic
Ocean, but if two or fewer dredges are in possession north of Route
36 (Highlands Bridge) or in the Atlantic Ocean then the maximum
length of each tooth bar shall be 96 inches. The maximum length
of the tooth bar in all other crab dredge areas shall be 38 inches.

3. The maximum weight of each dredge shall be 400 pounds north
of Route 36 (Highlands Bridge), in Delaware Bay and the Atlantic
Ocean, but if two or fewer dredges are in possession north of Route
36 (Highlands Bridge) or in the Atlantic Ocean then the maximum
weight of each dredge shall be 500 pounds. The maximum weight
of each dredge in all other crab dredge areas shall be 60 pounds.

4. The maximum length of the teeth shall be six inches north
of Route 36 (Highlands Bridge), in Delaware Bay and the Atlantic
Ocean and three inches in all other crab dredge areas.

5. The minimum space between teeth shall be two inches in
Delaware Bay and three inches in all other crab dredge areas,
measured at the base.

6. The collecting bag of a dredge, if material, shall have mesh
not less than two inches bar measure or four inches stretched
measure; if wire, shall not be less than two inches bar mesh (inside
measurement) or two and one-half inches inside diameter if circular;
if metal, the O-rings shall not be less than two inches diameter
and be connected with no more than six “S” hooks that measure
not less than two inches in length as measured to the inside of the
“S” configuration.

7. Each dredge shall be independently and separately attached
to the vessel by a single cable or tow line; except that two dredges
can be towed by a single line in the Atlantic Ocean, north of Route
36 (Highlands Bridge) and Delaware Bay provided that the dredges
are not solidly attached to each other in any way and are fastened
to the tow line by a bridie that allows the dredges to act independent-
ly of each other.

(b) No person shall catch, take, or attempt to take crabs by
dredge from any area except the “crab dredge area” as defined in
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N.J.A.C. 7:25-14.1. No person shall dredge or attempt to dredge
crabs on any marked leased shellfish grounds. No person shall
dredge or attempt to dredge crabs within 50 yards of any marked
leased shellfish grounds.

(¢) Any clams, oysters, scallops, mussels, other bivalve mollusks,
or finfish, which may be caught incidentally to the catching of crabs
by dredge, shall be redeposited immediately in the water from which
such clams, oysters, scallops, mussels, other bivalve mollusks, or
finfish are caught. No person, while engaged in the catching and
taking of crabs by dredge, shall have in his or her boat or possession
any clams, oysters, scallops, mussels, other bivalve mollusks, or
finfish obtained from any source. Conchs may be retained in the
crab dredge fishery as a by-catch only. The possession of bivalve
mollusks or finfish, and dredges simultaneously in the boat of any
person shall constitute prima facie evidence of the violation of this
subsection.

(d) No person shall catch, take or attempt to catch or take crabs
by means of a crab dredge except from one-half hour after sunrise
to one-half hour before sunset and within the following seasons:

1. From November 15 through March 31 south of Route 30 (White
Horse Pike) and in the Atlantic Ocean south of Absecon Inlet; and

2. From December 1 through March 31 north of Route 30 and
in the Atlantic Ocean north of Absecon Inlet.

(e) No person shall catch, take or attempt to catch or take crabs
by means of a crab dredge at any time on Sunday except north
of Route 36 (Highlands Bridge) or in the Atlantic Ocean.

7:25-14.8 Landing crabs
All crabs harvested commercially in State waters shall be landed
in this State.

7:25-14.11 Harvesting crabs by bait seine

Crabs may be taken by bait seines authorized pursuant to N.J.S.A.
23:5-24.2 and N.J.A.C. 7:25-18.5. Crabs taken by bait seines shall
not be sold or used for barter. The maximum harvest and/or
possession of crabs taken by bait seines is one bushel per day per
individual.

7:25-14.12 Filing of reports

All persons commercially licensed to take crabs shall keep, on
forms furnished by the Division of Fish, Game and Wildlife, accurate
records of the number of bushels of hard crabs, peelers and soft
crabs caught, the type of gear used and the area fished. These
records shall be filed by the 10th day of each month with the
Division of Fish, Game and Wildlife. If no crabs were harvested
during the month, a report to that effect shall be provided. Failure
to file on or before the 10th of the month following the month of
record may lead to suspension or revocation of said license by the
Department in addition to any penalties assessed under N.J.A.C.
7:25-14.13(b) below. Prior to any suspension or revocation of said
license, the licensee shall have the opportunity to request a hearing
pursuant to N.J.A.C. 7:25-12,

7:25-14.13 Penalties

(a) Any person violating any of the provisions of this subchapter
relating to crabs shall be liable to the penalties provided by N.J.S.A.
23:2B-14, except for (b) and (c) below.

(b) Any person failing to file monthly reports as required in
NJ.A.C. 7:25-14.12, or any person not having a valid license in
possession or failing to exhibit same for inspection by an authorized
law enforcement officer while tending a pot or trot line or dredging
crabs, or violating the provisions of N.J.A.C, 7:25-14.5 or 14.6 shall
be liable to a penalty of $20.00 for the first offense and $40.00 for
each subsequent offense.

(¢) Any person failing to check crab pots at least once every 72
hours pursuant to N.J.A.C, 7:25-14.2(d) shall be liable to a penalty
of $20.00 for each pot in violation.

(d) Any person violating the provisions of N.J.A.C. 7:25-14.9 or
N.J.A.C. 7:25-14.10 shall be liable to a penalty of $20.00 for each
crab taken or had in possession.

(e) Pursuant to N.J.S.A. 23:10-21 and 21.1, any gear used in
violation of the provisions of this subchapter may be seized and
forfeited.
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(f) The assessment of any administrative penalty shall not
preclude the Department from prosecuting for a larger amount in
the event the administrative penalty is not paid by the time re-
quested.

(2) Nothing in this section shall require the Department to assess
an administrative penalty before instituting prosecution.

(a)
DIVISION OF RESPONSIBLE PARTY SITE
REMEDIATION

Environmental Cleanup Responsibility Act Rules
Fees

Proposed Amendments: N.J.A.C. 7:26B-1.3, 1.10 and
1.11
Proposed New Rule: N.J.A.C. 7:26B-1.12

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.

Authority: N.J.S.A. 13:1D-1 et seq., 13:1K-6 et seq., particularly
13:1K-10, and 58:10-23.11 et seq.

DEPE Docket Number: 17-93-03.

Proposal Number: PRN 1993-191.

A public hearing concerning this proposal will be held on:
Friday, April 30, 1993 at 9:30 AM.
1st Floor Public Hearing Room
401 East State Street
Trenton, New Jersey

Submit written comments by May 5, 1993 to:
Richard McManus, Esq.
Administrative Practice Officer
Office of Legal Affairs
New Jersey Department of Environmental Protection
and Energy
CN 402
Trenton, NJ 08625-0402

The agency proposal follows:
Summary

Overview of Regulatory Changes

The Environmental Cleanup Responsibility Act (ECRA or Act) and
the rules promulgated pursuant thereto, NJ.A.C. 7:26B, provide an
effective means of mitigating the inherent danger to the citizens, property
and natural resources of this State posed by the generation, manufacture,
refining, transportation, treatment, storage, handling and disposing of
hazardous substances and wastes by industrial establishments. The Act
and the rules require an environmental audit and remediation, or the
execution of an agreement for such remediation, by owners and operators
of industrial establishments as a precondition for the sale, transfer or
termination of operations at these facilities. A business is covered by
the Act and the rules if it is an industrial establishment pursuant to
N.J.A.C. 7:26B-1.3. In order for a facility to be considered an industrial
establishment, it must have a standard industrial classification (SIC)
number listed in the Act and the owner or operator must have engaged
in operations on or after December 31, 1983 that involve the generation,
manufacture, refining, transportation, treatment, storage, handling or
disposal of hazardous substances. (SIC numbers are set forth in the
Standard Industrial Classification Manual 1987, prepared by the Federal
Office of Management and Budget.)

The owner and operator of an industrial establishment becomes sub-
ject to ECRA regulation at the time of closing, terminating or trans-
ferring of the property or the business operations. If any of the above
triggering events are anticipated, the owner or operator of an industrial
establishment must submit either a cleanup plan or a negative declaration
to the Department for approval, or enter into an ECRA Administrative
Consent Order, prior to the closing, terminating or transferring of the
industrial establishment. A cleanup plan, sometimes called a remedial
action workplan, is defined in these rules as the execution of an approved
document which details the measures necessary to detoxify the site of
the industrial establishment, including buildings and equipment. A
negative declaration is a statement by the owner or operator, subject
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to the approval of the Department, that there has been no discharge
of hazardous substances on the site or that any discharge has been
remediated with the approval of the Department. The Legislature
granted the Department the authority to adopt “a fee schedule, as
necessary, reflecting the actual costs associated with the review of
negative declarations and cleanup plans.” N.J.S.A. 13:1K-10(a).

The ECRA rules constitute one part of the overall site remediation
program the Department administers for the investigation and cleanup
of contaminated sites throughout New Jersey. Since it is important that
all contaminated areas in New Jersey are remediated in a timely manner,
the Department has focused intensely in the last year on encouraging
private parties to voluntarily remediate contaminated sites of lower
environmental priority. To promote this approach and to provide more
guidance and predictability in its site remediation program, the Depart-
ment proposed Procedures for Department Oversight of the Remedia-
tion of Contaminated Sites (Oversight Rules), N.J.A.C. 7:26C, 24 N.J.R.
1281(b) on April 6, 1992; and Technical Requirements for Site Remedia-
tion (Technical Rules) N.J.A.C. 7:26E, 24 N.J.R. 1695(a) on May 4, 1992.
Together, these rules will ensure that all sites are investigated in
accordance with minimum technical standards and that the same re-
medial processes and cleanup standards will apply regardless of the party
conducting the work or the lead regulatory program overseeing the work.

As part of the coordinated and consistent approach to site remediation
described above, the Department intends to ensure that a person pays
similar reasonable fees for the Department’s review and approval of
similar documents, regardless of the regulatory program which reviews
the document. For example, a remedial action workplan would require
the same Department oversight costs whether the person filing the
workplan is subject to the ECRA or Underground Storage Tank (UST)
Program or filing it pursuant to an Administrative Consent Order.
Therefore, these ECRA fee amendments are being proposed in conjunc-
tion with similar rule amendments to the fee rules for the Underground
Storage Tank (UST) Program, NJ.A.C. 7:14B-3, and the New Jersey
Pollutant Discharge Elimination System (NJPDES) Program, N.J.A.C.
7:14A-1.8, published elsewhere in this issue of the New Jersey Register.
These amendments are consistent with the oversight cost formula
outlined in Appendix I of the proposed Oversight Rules.

The Department proposed modifications to the ECRA fee rules at
N.J.A.C. 7:26B-1.10 on March 2, 1992, at 24 N.J.R. 720(a), to provide
that a review fee shall accompany each sampling plan or cleanup plan
submittal. In addition to the above, the proposal also modified N.J.A.C.
7:26B-1.10(d) and 1.13(a) to provide that a person applying under the
small business standard shall submit an affidavit, properly certified, that
it meets the criteria in the small business definition. The Department
adopted these new requirements on January 4, 1993 (see 25 N.I.R.
100(a)).

In anticipation of the adoption of the Technical Rules, N.J.A.C. 7:26E,
and a future proposal to the ECRA rules requiring that all ECRA
remediation activities be conducted in accordance with the Technical
Rules, the Department is also proposing to modify the terminology it
uses to refer to document submittals in the fee schedule to be consistent
with the terms used in the Technical Rules. Thus, the Department has
replaced references to “sampling plan” with “sampling plan or remedial
investigation workplan” since the Technical Rules use the phrase
“remedial investigation workplan” for a document that is equivalent to
the ECRA sampling plan. Furthermore, references to a “cleanup plan”
and “cleanup” have been replaced with “cleanup plan or remedial action
workplan” and “remediation.” Finally, these proposed amendments in-
troduce into the ECRA rules the term “site investigation,” which is part
of the process set forth in the Technical Rules. A site investigation is
the collection of data to determine the existence of contamination at
a site. Owners and operators subject to ECRA currently submit this
information as part of the Initial Notice.

The Department is proposing several changes to its fee schedule at
N.J.A.C. 7:26B-1.10(c). Presently, all ECRA fees are based on categorical
activities. For example, the fee for all Administrative Consent Order
applications is $2,000 and the fee for the Department’s oversight of a
cleanup estimated to cost over one million dollars is $12,000. In
reevaluating the costs associated with administering the ECRA Program,
the Department has determined that the fees for some activities are not
closely related to the Department’s level of efforts spent in performing
each activity and do not reflect the Department’s costs in administering
the program. For example, the Department may spend 100 hours per
year for five years overseeing a cleanup worth more than one million
dollars. The $12,000 fee presently assessed does not cover the Depart-
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ment’s oversight costs in this instance. As a result, the fees currently
assessed are not adequate to fund an appropriately staffed ECRA Pro-
gram.

The Department is proposing to revise the fee schedule to charge fees
related to the Department’s level of effort and costs spent performing
an activity. As a result, the amount of these ECRA fees will depend
on the complexity of the environmental contamination at the industrial
establishment and the quality of the workplans and reports submitted
to the Department. The Department is proposing to retain flat fees for
certain categorical activities, but to directly bill the owner or operator
for the Department’s costs in reviewing workplans and reports, and
overseeing cleanups of contaminated sites.

The Department is retaining flat fees for Initial Notice Review,
Negative Declaration Review, Administrative Consent Orders, ACO
Amendments, DeMinimus Quantity Exemptions, Limited Conveyance
Reviews, Applicability Determinations and Confidentiality Claims. These
fees are calculated based upon the average number of hours expected
for staff review of these applications multiplied by the hourly rate for
the average staff member who would be assigned to conduct the review
and the overhead factors described in the discussion of direct billing,
below. Examples of the calculations are included in the Economic Impact
statement. Based upon the Department’s recalculations of costs, the
Department is proposing to change the fees for Initial Notice Review,
DeMinimus Quantity Exemption and ACO Amendments. In addition,
the Department is adding a new negative declaration amendment fee.
The fees for negative declaration review and negative declaration amend-
ment review will only be imposed on those cases which can be closed
by the Department during the Initial Notice phase. If the case requires
further review by a case manager, the costs for reviewing these docu-
ments will be included within the direct billing charges.

Fees for staff time to review sampling plans or remedial investigation
workplans, cleanup plans or remedial action workplans, performance of
cleanup or remediation oversight functions and other case-specific tasks
relating to industrial establishments undergoing remediation will be billed
directly to the owner or operator responsible for conducting the remedia-
tion. This direct billing system provides three benefits. First, the actual
fee charged will reflect the amount of Department time necessary for
each specific case. As stated above, this will depend on the complexity
of the case and the quality of the work product submitted to the
Department. Second, the Department is assured of collecting enough
revenue to administer the program, providing all owners and operators
pay the appropriate fees. Previously, up front fees were estimated based
upon projections that were not always realized. Third, this system is being
implemented across the various programs in the Department which
administer and oversee the remediation of contaminated sites. Thus, the
fee schedule for similar oversight activities in the different site remedia-
tion programs will be consistent.

The Department believes that this system will be an economic benefit
to the regulated community. A possibility exists that a significant percen-
tage of the revenue expectations will not be realized due to a large
number of non-payors. The Department will evaluate over the next
several years the effectiveness of the new system in collecting the
necessary revenues. If the direct billing system fails to collect the revenue
necessary to administer the different site remediation programs, a revised
system utilizing up front fees will be reconsidered.

The direct billing fees will be calculated using data maintained by the
Department through its Job Cost System. This system is utilized to
account for all expenditures incurred by the Department for the various
fee programs, bond projects, capital construction projects, Federal grants
and each hazardous site cleanup project. The Department calculates the
number of hours spent on a specific site or activity through its Job Cost
System.

The Department assigns a three-digit Project Activity Code (PAC) to
each contaminated site, Federal grant, project and activity undertaken
by the Department. Most major projects, such as a contaminated site
cleanup project, will have several three-digit Project Activity Codes or
a single three-digit Project Activity Code with a variable fourth digit
assigned to account for the various tasks or activities performed during
the course of the project. These Project Activity Codes are coded on
all documents processed by the Department including timesheets, vendor
invoices, employee expense vouchers, revenue documents, as well as
internal debits and credits. In addition to site specific project activity
codes, the Department has assigned project activity codes to adminis-
trative activities such as employee training, staff meeting attendance and
supervisory activities.
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Timesheets are prepared by all employees within the Department. The
employee is required to account for his or her hours on a weekly or
bi-weekly basis by the Project Activity Code assigned to the site specific
project or activity on which the individual had worked, and certify that
the time reported is valid and accurate. The employee’s supervisor
reviews the timesheets and certifies that to the best of his or her
knowledge, it is correct and accurate. Prior to the information being
entered into the Job Cost System, the timesheets are edited and zero-
balanced to the payroll records to account for all the individuals within
Department and the hours worked during that two week period.

This information is maintained by the Department within the data base
of the Job Cost System by Project Activity Code. The system details
all expenses incurred for direct labor by State personnel, travel, supply
and equipment costs, contractor costs and administrative and indirect
costs by Project Activity Code.

In preparing a cost summary of expenditures on a specific site, a report
is prepared on the individual Project Activity Codes assigned to the
project or activity. The report details the direct labor, contractor costs
and any other expenses directly associated with that site. In regard to
labor costs, the report is able to identify by Project Activity Code the
employee’s name, hours worked by pay period, hourly rate of pay and
work location by bureau within the Department. With regard to contrac-
tor costs and other expenses, the report is able to identify the payee’s
name, date paid, amount paid, invoice document number and the obliga-
tion or encumbrance number against which the invoice was paid.

In calculating the direct billing fees based on the total administrative
costs incurred by the Department on a project, the Department will apply
fringe benefit, salary additive and indirect cost rates to the direct labor
charges. These costs plus any direct contractor and expense costs are
totaled to arrive at the total expenditures incurred on the specific project.
The formula is as follows:

Direct Billing Fee = A + B

where A = (number of hours) X (hourly salary rate) x (salary
additive rate) X (fringe benefit rate) X (indirect cost rate); and
B = (sampling costs) + (costs of contractor assistance)

The hourly salary rate is the annual salary divided by the number of
working hours in a year. The salary additive rate is used to apply a
portion of the individual's benefit time, such as vacation, sick leave,
administrative leave and holidays, to the direct labor costs. This rate is
developed annually by the Department based on the actual costs incurred
as coded in the Job Cost system. For Fiscal Year 1993 (FY1993), the
salary additive rate is 1.22.

The fringe benefit rate which is applied to the direct labor costs is
developed by the Department of Treasury’s Office of Management and
Budget (OMB). This rate is developed and negotiated with the U.S.
Department of Health and Human Services on an annual basis and
directed by OMB Circular Letter for use by all State agencies. The rate
reflects the employer’s contribution for pension, health benefits, worker’s
compensation, temporary disability insurance and F.I.C.A. For FY93, the
fringe benefit rate is 1.2935.

The indirect cost rate is then applied to the total of the direct salary
costs, salary additive and fringe benefit charges. The indirect cost rate
is developed in accordance with the State’s OMB Circular Letter 86-17
and the Federal OMB Circular A-87. Included in the rate calculation
are all costs which are allowable under the above-mentioned Circular
Letters. These costs include the Department’s overhead costs which are
incurred for a common purpose such as salaries for management, person-
nel and financial management staff and non-salary costs such as office
supplies and equipment, and the Site Remediation Program’s propor-
tionate share of the Department’s building rent. The indirect rate
includes Site Remediation Program staff that do not code to a specific
site (clerical, administrative, data management, planning). The indirect
rate also includes the Site Remediation Program’s proportionate share
of Department’s allocation of costs to run State government as de-
termined by the Department of Treasury in the Statewide Cost Alloca-
tion Plan. The cost components for the indirect rate calculation is based
on the actval expenditures as detailed in the Department’s Job Cost
System. The costs are segregated based on the PACs to develop the
indirect cost pool.

The rate is the result of dividing the indirect cost pool by the total
direct project costs. This rate is developed on an annual basis utilizing
the actual expenditures for the State’s Fiscal Year. The indirect rate for
the Site Remediation Program for fiscal year 1993 is 1.3424.
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In calculating the indirect cost rate, the Site Remediation Program
must account for its proportionate share of the direct and indirect salary
and nonsalary costs for Department management. Department manage-
ment includes, for example, the costs associated with the Commissioner’s
Office, the DEPE Offices of Management and Budget, Communications
and Legislative and Intergovernmental Affairs. The indirect salary costs
for management in the Site Remediation Program includes all salary
costs for managers under the authority of the Assistant Commissioner
for Site Remediation who do not code to a site specific project. In
addition, the Site Remediation Program must pay the Division of Law
for the costs it incurs in providing legal representation to the Site
Remediation Program. These costs may be divided into direct, site
specific activities or indirect costs.

The current indirect rate for the Site Remediation Program was based
on numbers generated in FY’91 and calculated as follows: The Depart-
ment took the total salary costs in the Department for the Site Remedia-
tion Program and its support services, $35,351,274.76 and divided it into
two categories: salary costs ($34,749,921.80) for full time employees to
which the full fringe benefit rate is applied and salary costs ($601,352.96)
for part-time or seasonal employess or overtime work to which the
reduced fringe benefit rate is applied. The non-site specific salary costs
for Department management ($7,424,837.16) and the Site Remediation
Program ($9,312,594.47) were deducted from the total leaving
$18,613,843.13 in net site specific salary costs for the Site Remediation
Program. The Department then applied the fringe benefit rate for full
time and part-time employees to this sum and arrived at a total cost
for direct, site specific salary costs. In FY*91, this sum was $23,871,365.23.

Similarly, the Department took the non-site specific salary costs for
Department management and the Site Remediation Program; applied
the fringe benefit rate and arrived at a total cost for indirect salary cost
of $21,481,765.62. To this sum the Department added the non-salary
indirect costs for the Department management ($875,573.10), the Site
Remediation Program ($3,542,937.83), the building rent ($5,460,536.28)
and the proportionate share of the State Allocation Plan ($683,298.88)
to arrive at the total indirect costs of $32,044,111.72. The Department
divided $23,871,365.23, the total costs for direct, site specific salary costs,
into $32,044,111.72, the total indirect costs to arrive at an indirect cost
rate of 134.24 percent.

The Department is also proposing to limit the separate fee schedule
for small businesses, since the Department’s level of effort in reviewing
documents submitted by a small business is substantially the same as
its efforts in reviewing a document submitted by a larger business.
However, a small business fee for Initial Notice review and Negative
Declaration Review have been retained, in order to limit the economic
impact placed on these small businesses for these activities. There is no
reduction in the fees for small businesses which need to advance through
the ECRA process due to the presence of contamination at the site.

Prior to the payment of a direct billing fee, the recipient of the bill
will have an opportunity to object to it. Within 30 days after receipt
of a bill, an objector may file a written request for a fee review with
the Department. Upon receipt of a written objection to a bill, the
Department will attempt to resolve all factual issues in dispute informally.
The Department will review the assessment and provide the objector
with additional documentation as necessary. The objector may, after
receipt of this additional information, request that the Assistant Com-
missioner for Site Remediation or his or her designee, conduct a review
of the matter. If an informal resolution cannot be reached, the Depart-
ment may determine the matter to be a contested case and transmit
it to the Office of Administrative Law for an adjudicatory hearing.

The Department has limited the scope of the fee review to certain
factual issues. For example, the Department will not entertain a challenge
to a fee based on DEPE management decisions. Nor will the Department
consider objections based on the salary additive, fringe benefit or indirect
rates. The Department will, however, allow fee reviews based on factual
questions such as whether the bills are for proceedings that never
occurred, whether there was duplicative billing the same expenditure,
incorrect billing to one site for costs incurred at another, or costs that
never should have been incurred because they are not in any way
associated with overseeing a case.

In the event that an owner or operator does not pay the direct billing
charges when billed, the Department may initiate any of several courses
of action. The Department may discontinue review or oversight activities,
not issue full compliance or no further action letters, not release financial
assurance or initiate enforcement action.
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Specific Changes to NJ.A.C. 7:26B

The definitions of “remedial action,” “remedial investigation” and
“site investigation” were added to N.J.A.C. 7:26B-1.3 to be consistent
with the definitions of these terms as proposed in the Technical Rules,
Oversight Rules and Cleanup Standards.

The Department is proposing to revise the fee for Initial Notice at
NJ.A.C. 7:26B-1.10(c)1. An owner or operator with an Initial Notice
submission will be charged $1,000; if the owner or operator is a small
business, it will be charged $750.00. This is modified from the existing
fee schedule at N.J.A.C. 7:26B-1.10(c)1i through iv which included fees
ranging from $2,000 through $7,500, depending on the submission of
or the complexity of the Sampling Plan. The small business fees ranged
from $750.00 through $4,500. The current fee schedule was designed
to collect enough fees for both the Initial Notice Review and the
Sampling Plan Review. This new initial notice fee schedule proposed
today is being implemented to accurately reflect the administrative staff
time which is necessary to process the Initial Notice application. Any
staff time necessary to process and review a sampling plan and any
further remedial action activities after the administrative review is com-
plete will be billed directly to the owner or operator and will be in
addition to the Initial Notice Review fee.

The Sampling Plan Data Review fee formerly located at N.J.A.C.
7:26B-1.10(c)2 has been deleted in favor of the direct billing procedure
discussed above.

The Department is adding a new negative declaration amendment fee
of $100.00 at N.J.A.C. 7:26B-1.10(c)3. The fee includes the Department’s
average administrative and inspection costs associated with amending a
negative declaration. For example, when a triggering event changes from
a sale to a cessation of operations, the Department may reinspect the
facility to ensure that hazardous substances or wastes have been removed
from the industrial establishment and that the negative declaration re-
mains valid.

The Cleanup Plan fee and the Oversight of Cleanup Plan fee formerly
located at N.J.A.C. 7:26B-1.10(c)4 and 5, respectively, have been deleted
in favor of the direct billing procedure discussed above.

The Department is increasing the fee for review of applications for
De Minimus Quantity Exemptions, now located at NJA.C.
7:26B-1.10(c)5, from $300.00 to $500.00, and for Administrative Consent
Order (ACO) Amendments, now located at NJ.A.C. 7:26B-1.10(c)8,
from $500.00 to $1,000. In addition, the Department is lowering the fee
for Applicability Determinations, now located at N.J.A.C. 7:26B-1.10(c)4,
from $200.00 to $100.00. The new fees more accurately represent the
Department’s cost for processing these applications.

The Department has not changed the fees for Negative Declaration
Review (both standard and small business), Limited Conveyance
Reviews, ACO Applications and Confidentiality Claims.

N.J.A.C. 7:26B-1.10(¢)1 has been amended to require that the Initial
Notice Review fee be submitted with the General Information Sub-
mission (GIS), instead of the Site Evaluation Submission (SES). Current-
ly, the fee amount is not known until the SES is completed. Since the
proposed amendment has a flat fee for the initial notice of $1,000, there
is no need to wait until the SES is complete for the fee to be submitted.

The requirement at N.J.A.C. 7:26B-1.10(e)2, concerning fees for
sampling data, has been deleted in favor of the direct billing procedure.
A new fee has been added to allow the Department to recover the costs
of developing a parameter-specific cleanup standard for contamination
at the industrial establishment in the absence of an applicable cleanup
standard. The fee will be based upon the direct billing method described
above.

N.J.A.C. 7:26B-1.10(e)4 and 5, which detail the fees for cleanup plans,
have been deleted. A new N.J.A.C. 7:26B-1.10(e)4 has been added which
describes the method and formula for the direct billing procedure. This
method and procedure is described in the Summary above and in the
Economic Impact statement below.

A new NJ.A.C. 7:26B-1.10(¢)5 has been added to clarify that the
Department will directly bill the owner or operator that paid an Oversight
of Cleanup Plan Implementation fee prior to the effective date of these
amendments only after the costs of the Department exceed the amount
of the fee paid. As stated previously, the current fees do not adequately
cover the Department’s costs. The previously paid fees can be translated,
using the direct billing formula, into an anticipated number of hours
of staff time expended. If the Department incurs more costs than the
previously paid fee, the Department will as of the operative date of these
amendments initiate direct billing to the owner or operator.
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A new NJ.A.C. 7:26B-1.10(¢)10 has been added to describe the
administrative procedures available to the Department if a fee is not
paid by the owner or operator of the industrial establishment. The
Department may decide to not issue a full compliance letter, or a
negative declaration approval. In addition, the Department may discon-
tinue work on a particular submittal until such time as all fees are paid
or pursue enforcement action.

A new N.J.A.C. 7:26-1.12 has been added to describe the procedures
a person must follow in order to object to a direct billing fee.

Social Impact

A positive social impact will result from the proposed amendments
to the ECRA fee schedule. The proposed amendments will provide the
funds necessary to appropriately staff the ECRA Program and thereby
provide the turnaround of initial notice submissions, workplans and
reports that have been committed to as part of the Environmental
Management Accountability Package legislation. These reviews allow
industrial establishments to proceed with the sale or transfer of property,
or cessation of operations.

Econemic Impact

The Department anticipates the proposed ECRA fees imposed by
N.J.A.C. 7:26B-1.10 will provide approximately $8,910,000 in Fiscal Year
1994 (FY94). These increased fees are essential to the continued
performance of the ECRA program’s administrative and remedial
oversight activities and will increase or decrease based upon the actual
level of effort expended by the Department to respond to the workload.
The anticipated increase in fee revenues from the FY92 fee revenue
level of $5,800,000 reflect not only the increases needed to directly fund
program personnel level of full-time positions, or full-time equivalents
(FTEs), but also the increases in the costs to support an FTE. Staff
salaries, fringe benefits, overhead or operating expenses have all in-
creased since the last fee adjustments in 1988. In addition to staff salaries,
this includes costs for rent, telephone services, insurance, postage,
maintenance, employee benefits, equipment, training and printing.
Although the Fiscal Year 1992 (FY92) revenue was only $5,800,000, the
total budget for the ECRA program was $7,200,000. This included
$1,400,000 in carryover costs from fees paid in prior years for reviews
being conducted today. The breakdown of costs for FY94 is as follows:

Salary $4.76M
Fringe Benefits 1.40M
Operating + Overhead 2.75M

Total $8.91M

These fees will cover the costs for 119 FTE’s associated with adminis-
tering the ECRA Program. The costs represent a proportionate reduction
in four FTEs from FY92 staffing levels. Salaries are based on the current
salary costs as of July 1992. The fringe benefit rate of 29.35 percent
has been established by Department of Treasury. The operating and
overhead costs represent the ECRA Program’s proportionate share of
Department overhead costs, such as salaries for management personnel
not directly funded by the ECRA Program and building rent, as well
as operating costs for the program such as office and data processing
supplies, telephones and postage equipment.

Since 1988, the Department has adjusted its resources to reflect the
needs of the ECRA Program. Less new cases are coming into the process
whereas more cases are receiving cleanup plan approvals. Thus, the
remedial oversight activities are taking more hours per FTE than in
previous years. Rather than increasing the administrative fees to cover
these costs, the Department, as described earlier in the Summary, has
decided to bill the actual costs of the remedial oversight work to the
industrial establishment.

The Department anticipates the following annual revenues to be
generated by the revised fee system. These projections are based upon
the expected submissions and applications for FY94:

(CITE 25 NJ.R. 1378)
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# of Total
$Fee activities Fee ($M)
Administrative Determinations
Initial Notice (assume half are
small businesses paying $750) 100000 x 85 = .70
Negative Declaration Review
(assume half are small business
paying $250) 50000 x 400 = 20
Negative Declaration Amendment 10000 x 200 = .02
Applicability Determination 10000 x 3000 = .30
De minimus Quantity Exemption 50000 x 3 = .02
Limited Conveyance Review 50000 x 2 = .01
Administrative Consent Order 200000 x % = .18
ACO Amendment 100000 x 10 = 0
Confidentiality Claim 35000 x 10 = 003

Direct Billing
Remediation oversight based on the

Department’s costs 100 hr/casefyear x 1150 = 752

$8.91M

The fees for administrative determinations include reviews of Initial
Notices, Applicability Determinations, De Minimus Quantity Exemp-
tions, Limited Conveyance Reviews, Administrative Consent Orders,
ACO Amendments, and Confidentiality Claims. These fees are fixed
based upon average costs calculated based upon a formula reflective of
the amount of staff time dedicated to the review. The formula takes
into account staff salaries, indirect and direct costs. Costs are calculated
based upon the number of hours expected for that review multiplied
by the hourly rate for the particular staff member involved and the
overhead factors. These overhead factors were described earlier in the
Summary.

The following example calculation shows the method for determining
the fee amounts. Experience has shown that an average of 16 hours are
required to review an Initial Notice submission. Using average salary
hourly rates of $17.00/hour and the additive, fringe and indirect factors
of 1.22, 1.2935, and 2.3424 respectively, yields the following calculation:
(16x17) x 1.22 x 1.2935 x 2.3424 = $1,000. Other categorical fees
are calculated in a similar manner, using the following review times:
Negative Declaration Review, De Minimus Quantity Exemption Review,
and Limited Conveyance Review, eight hours; Negative Declaration
Amendment, 1.5 hour; Applicability Determination, 1.5 hours; Adminis-
trative Consent Order, 32 hours; Administrative Consent Order Amend-
ment, 16 hours; Confidentiality Claim, one hour (includes extra costs
for storage).

Fees calculated by direct billing include review of sampling plans or
Site Investigation Workplans and Remedial Investigation Workplans,
cleanup plan or Remedial Action Workplans and Remediation Oversight
activities. These fees have been revised to reflect the Department’s costs
to conduct these tasks. The proposed fee system will incorporate billings
from the Department to the applicant for the recovery of actual costs
incurred. Actual costs are determined by the site-specific project activities
coding by staff, including case managers, geologists, technical coordi-
nators, supervisors, and section chiefs who have worked on the case.
These direct hours are used in the formula calculation for direct billing
charges.

The revenue projection for direct billing for remediation oversight is
based upon the number of cases which can be handled by the current
remediation oversight staff multiplied by the average number of hours
anticipated to be spent reviewing the case by that case manager and
support staff (technical coordinators, geologists). All other activity pro-
jections are based upon the expected submissions and applications for
FY94.

The specific direct billing for any particular site may encompass a large
range depending on the degree of complexity of the case and the quality
of the work submitted. A remediation involving only soil cleanup at one
or two areas of concern (AOC) may only involve tens of hours, which
could mean a direct billing fee of less than $1,000. A larger project with
many areas of concern, including ground water contamination may re-
quire hundreds of hours of oversight, which could mean a direct billing
fee in the tens of thousands of dollars. The following charts describe
the range of review times and direct billing charges for different types
of situations. These estimates may also change based upon the work
product submitted for Department review.
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# of hours/case

Type of Review <10 AOC’s >10 AOC’s
Remedial Investigation and Remedial Action
Workplans 50-100 100-250
Remediation Oversight (per year; average case
takes 2.5 years) 75-200

Direct Billing Charges/case
Type of Review <10 AOC’s >10 AOC’s
Remedial Investigation and Remedial Action
Workplans $3,150-$6,300  $6,300-$15,750
Remediation Oversight (per year; average case
takes 2.5 years) $4,725-$12,600

Environmental Impact
The proposed amendments to the fee schedule will provide sufficient
revenue to the Department to appropriately staff the ECRA Program.
The Department will be more responsive and timely in its oversight and
guidance, thus providing a positive environmental impact by allowing the
remediation of the contamination at industrial establishments to proceed
without delay.

Regulatory Flexibility Analysis

N.J.A.C. 7:26B applies to any owner or operator of an “industrial
establishment” who plans to “close, terminate or transfer” the operations
of the industrial establishment, unless the operation or transaction is
exempted from ECRA under N.J.A.C. 7:26B-1.8. Based upon experience
in administering ECRA, the Department estimates that approximately
825 industrial establishments become subject to ECRA each year, and
that approximately 500 of these establishments are owned or operated
by “small businesses” as defined in the Regulatory Flexibility Act,
N.J.S.A. 52:14B-16 et seq. In addition, the Department recognizes that
in practice a larger number of persons will elect to obtain an applicability
determination from the Department pursuant to N.J.A.C. 7:26B-1.9, even
though they are not subject to ECRA. The Department cannot estimate
how many of these persons are “small businesses,” because it lacks the
data to support such an estimate.

The Department has determined that it can reduce fees for certain
activities for small businesses without any effect on the environment,
public health, or public safety. Accordingly, the fee schedule at N.J.A.C.
7:26B-1.10(c) provides reduced fees for small businesses for Initial Notice
Submissions and Negative Declaration Reviews. These are activities
which are necessary on a frequent basis by small businesses. The Depart-
ment has based the fees for all other remedial activities on the time
for Department staff to complete reviews of these submissions. Since
owners or operators of industrial establishments who submit these
remedial documents have a need to assess the degree of contamination
at the site, the Department believes that providing a smaller fee would
place an undue burden on other fee-payors. In many instances, a smail
business will have a smaller number of areas of concern and a lesser
degree of contamination, resulting in less Department review and a lower
cost for the small business’ remedial action workplan.

In developing the proposed amendments and new rule, the Depart-
ment has balanced the need to protect human health, property and the
environment against the economic impact of these rules and has de-
termined that to minimize the impact of the rules based upon the size
of the business would unacceptably endanger human health, property
and the environment. As a result, a reduced fee for certain activities
has been included for only certain limited activities within the fee
schedule located at N.J.A.C. 7:26B-1.10.

Full text of the proposal follows (additions indicated in boldface
thus; deletions indicated in brackets [thus]):

7:26B-1.3 Definitions

The following words and terms, when used in this chapter, shall
have the following meanings unless the context clearly indicates
otherwise.

“Remedial action” means remedial action as defined in NJ.A.C.
7:26E-1.8.

“Remedial investigation” means remedial investigation as defined
in NJA.C. 7:26E-1.8.
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“Site investigation” means site investigation as defined in N.J.A.C.
7:26E-1.8.

7:26B-1.10 Fee schedule

(a) The owner or operator shall pay all applicable fees required
by this section upon submittal to the Department of each submission
for negative declaration, [sampling plan, cleanup plan,] negative
declaration amendment, applicability determination, de minimus
quantity exemption, Certificate of Limited Conveyance, ACO, ACO
Amendment, confidentiality claim or Initial Notice, except as
provided at [(e)4i and (e)5i] (e)3 below. The applicable fee required
by this section shall be submitted with each and every submittal made
to the Department. The fees required by this section are not one
time fees but rather the fees required to perform the review of the
specific submittals to the Department.

(b) [All] The owner or operator shall pay all fees required by
this section [shall be paid] by certified check, attorney check, [or]
money order, or by personal check if received 60 days prior to the
issuance of any document specified in (a) above. Checks and money
orders shall be made payable to [“New Jersey Department of En-
vironmental Protection”.] “Treasurer, State of New Jersey.” All fees
shall be mailed to the address specified at N.J.A.C. 7:26B-1.11.

(c) Fees for those Departmental services listed below shall be as
follows:

Smalt
Standard  Business
1. Initial Notice Review $ 1,000 $ 750.00
[i. Without Sampling Plan 2,000 750.00
ii. With Sampling Plan that includes only an under-
ground storage tank analysis without ground water
monitoring 3,000 1,500
iil. With Sampling Plan, other than ii above or iv
below 5,000 3,000
iv. With Sampling Plan that includes any ground
water monitoring 7,500 4,500
2. Sampling Plan Data Review 1,000 1,000]
[3.]2. Negative Declaration Review 500.00 250.00
3. Negative Declaration Amendment 100.00 100.00
[4. Cleanup Plan (based on cost of cleanup)
i. $1-$9,999 1,000 1,000
ii. $10,000-$99,999 2,500 2,500
iii. $100,000-$499,999 5,000 5,000
iv. $500,000-8999,999 8,000 8,000
v. Over $1,000,000 11,000 11,000
5. Oversight of Cleanup Plan Implementation (based
on cost of cleanup)
i. $1-$9,999 1,000 1,000
ii. $10,000-$99,999 3,000 3,000
iii. $100,000-$499,999 7,000 7,000
iv. §500,000-$999,999 10,000 10,000
v. Over $1,000,000 12,000 12,000]
[6.]4. Applicability Determination [200.00 200.00]
100.00 100.00
[7.J5. De Minimus Quantity Exemption [300.00 300.00]
500.00 500.00
[8.]6. Limited Conveyance Review 500.00 [250.00]
500.00
[9.]7. Administrative Consent Order 2,000 2,000
[10.]8. ACO Amendment [500.00 500.00]
1,000 1,000
[11.)9. Confidentiality Claim 350.00 350.00

(d) (No change.)

(e) The schedule for submission of fees shall be as follows:

1. The initial notice review fee [based upon the applicable sampl-
ing plan category] shall be submitted with the [SES] GIS.

2. [Any sampling data submitted to the Department shall be
accompanied by the appropriate fee. Data submitted for no more
than three underground storage tank integrity tests, if that is the
only sampling data submitted to the Department, shall not be
assessed a sampling plan review fee.] The owner or operator conduct-
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ing a remediation at an industrial establishment with contaminaton
caused by a contaminant which does not have a Cleanup Standard
established pursuant to a rule adopted by the Department shall pay
the Department’s costs to develop a Cleanup Standard in accordance
with (e)7 below.

3. [Any negative declaration submission shall be accompanied by
the appropriate fee.] The Department may require that the owner
or operator submit a fee with the negative declaration or negative
declaration amendment submission pursuant to (c)3 or 4 above or
may charge the owner or operator for the costs to review the negative
declaration or negative declaration amendment pursuant to (e)7
below. The Department shall base this decision on the anticipated
complexity of the initial notice, remedial investigation workplan, or
remedial action workplan submissions by the owner or operator. The
fee for simpler submissions will be imposed pursuant to (c)3 or 4
above and the fees for more complex submissions will be imposed
pursuant to (e)7 below.

[4. Any draft cleanup plan or partial cleanup plan submitted shall
be accompanied by the cleanup plan review fee based upon the
estimated cleanup cost contained in the draft cleanup plan.

i. If the approved cleanup plan costs estimate or actual cleanup
cost estimate is in a higher fee category, the owner or operator shall
submit a payment for the difference in the fees within 30 days of
issuance of cleanup plan approval or with the final report on cleanup
plan implementation action report, whichever is appropriate. If the
actual cleanup cost is in a lower fee category, a refund will be issued
by the Department within 90 days of issuance of a letter of full
compliance.

5. The cleanup plan oversight fee shall be paid within 14 days
from the receipt of the Department’s cleanup plan approval letter
and shall be based on the estimated cleanup cost contained in the
cleanup plan.

i. If the actual cleanup cost is in a higher fee category, the owner
or operator shall submit a payment for the difference in the fees
with the final report on cleanup plan implementation. If the actual
cleanup cost is in a lower fee category, a refund will be issued by
the Department within 90 days of issuance of a letter of full com-
pliance.]

Recodify existing 6. to 8. 4. to 6. (No change in text.)

7. The owner or operator shall submit the remediation oversight
fee to the Department within 30 calendar days after receipt from
the Department of a summary of the Department’s oversight costs
for the period being charged for all oversight activities including
and subsequent to the review of the sampling plan. The Department
shall include the following information in the summary: description
of work performed, staff member(s) performing work, number of
hours performed by the staff member(s) and staff member’s hourly
salary rate. The remediation oversight fee schedule shall be as
follows:

i. The Department will bill the owner or operator at regular
intervals throughout the duration of the remediation based on the
formula in (e)7ii below to recover its costs.

ii. Direct billing fees are based on the Department’s costs of
working on activities for an industrial establishment. This fee is
based upon the following formula:

Administrative Costs = A + B

where A = (Number of coded hours) X (Hourly Salary Rate)
X (Salary Additive Rate) x (Fringe Benefit Rate) X (Indirect
Cost Rate) and

B = (Sampling costs) + (Costs for contractor Assistance).

(1) Number of coded hours represents the sum of hours each
employee has coded to the site-specific project activity code (PAC)
for the case. Actual hours for all State employees including, without
limitation, case managers, geologists, technical coordinators,
samplers, inspectors, supervisors, section chiefs, using the specific
PAC, will be included in the formula calculations.

(2) The hourly salary rate is each employee’s annual salary
divided by the number of working hours in a year.

(3) The salary additive rate represents the prorated percentage
of charges attributable to NJDEPE employees’ reimbursable “down
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time.” This time includes vacation time, administrative leave, sick
leave, holiday time, and other approved “absent with pay” allow-
ances. The calculation for the salary additive is the sum of the
reimbursable leave salary divided by the net Department regular
salary for a given fiscal year. The direct salary charges (number
of coded hours x hourly salary rate) are multiplied by the calcu-
lated percentage and the result is added to the direct salaries to
determine the total reimbursable salary costs for a particular case.

(4) The fringe benefit represents the Department’s charges for
the following benefits: pension, health benefits including prescrip-
tion drug and dental care program, workers compensation, tempo-
rary disability insurance, unused sick leave and FICA. The fringe
benefit rate is developed by the Department of the Treasury’s Office
of Management and Budget (OMB). OMB negotiates the rate with
the United States Department of Health and Human Services on
an annual basis. The rate is used by all state agencies for estimating
and computing actual charges for fringe benefit costs related to
Federal, dedicated and Non-State funded programs.

(5) The indirect cost rate represents the rate which has been
developed for the recovery of indirect costs in the Site Remediation
Program. This indirect rate is developed by the Department on an
annual basis in accordance with the New Jersey Department of
Treasury OMB Circular Letter 86-17 and the Federal OMB Circular
A-87, “Cost Principles for State and Local Governments.” Indirect
costs are defined as those costs which are incurred for a common
or joint purpose benefitting more than one cost objective and not
readily assignable to the cost objectives specifically benefitted with-
out effort disproportionate to the results achieved.

(A) The components of the indirect cost rate include operating
and overhead expenses that cannot be coded as direct salary charges
for a particular case, such as the salary and non-salary costs
incurred by the Division of Publicly Funded Site Remediation and
the Division of Responsible Party Site Remediation. In addition, the
indirect rate includes the Site Remediation Program’s proportionate
share of the costs associated with the Offices of the Commissioner,
Assistant Commissioner for Site Remediation, Division Directors
and Assistant Directors, the Division of Financial Management and
General Services, the Division of Personnel and Department of Law
and Public Safety.

(B) The indirect rate also includes operating costs such as office
and data processing equipment, and telephones as well as building
rent and the Department’s share of Statewide costs as determined
by the Department of Treasury in the Statewide Cost Allocation
Plan. The Statewide Cost Allocation Plan pertains to central services
costs which are approved on a fixed basis and included as part of
the costs of the State Department during a given fiscal year ending
June 30.

(C) The total of these indirect costs is divided by the total direct
costs of the Site Remediation Program to determine the indirect
cost rate.

(6) Direct costs represent any non-salary direct, site-specific costs
including, but not limited to, laboratory analysis or contractor
expenses. These costs will be billed directly as a formula add on.

8. The Department shall develop on an annual basis and publish
notice of the salary additive rate, fringe benefit rate and the indirect
cost rate to be used by the Site Remediation Program for the fiscal
year in the New Jersey Register.

9. The Department shall impose fees pursuant to (e)7 above on
the owner or operator of an industrial establishment that paid an
Oversight of Cleanup Plan Implementation fee if the Department’s
cost associated with that case exceed the previously paid fee.

[9.]10. Any request for an ACO or ACO amendment shall be
accompanied by the appropriate fee.

11. The owner or operator shall not receive a full compliance or
negative declaration letter from the Department unless all fees for
work previously billed by the Department to the industrial establish-
ment are paid. The Department may discontinue review or oversight
of a submittal from the owner or operator of the industrial establish-
ment unless all fees for work previously billed are paid. In addition,
the Department may consider the failure to pay a fee to be a
violation of the Act.
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7:26B-1.11 Forms

Any forms, fees or other information required to be submitted
by this chapter shall be obtained from and returned to the New
Jersey Department of Environmental Protection and Energy, In-
dustrial Site Evaluation Element, CN 028, Trenton, New Jersey,
08625-0028. Courier and hand deliveries may be made to 401 East
State Street, 5th Floor East, Trenton, New Jersey 08625.

7:26B-1.12 Fee review

(a) To contest a fee imposed pursuant to N.J.A.C. 7:26B-1.10(e)7,
the objector shall, within 30 days after the objector’s receipt of the
bill for the fee from the Department, submit to the Department a
written request for a fee review pursuant to (d) below. An objector
may contest the fee based on the following:

1. The Department has no factual basis to sustain the charges
assessed in the fee;

2. The activities for which the fee was imposed did not occur;

3. The charges are false or duplicative; or

4. The charges were not properly incurred because they were not
associated with the Department’s oversight or remediation of the
case.

(b) An objector may not contest a fee if the challenge is based
on the following:

1. An employee’s hourly salary rate;

2. The Department’s salary additive rate, indirect rate, or fringe
benefit rate; or

3. Management decisions of the Department, including decisions
regarding who to assign to a case, how to oversee the case or how
to allocate resources for case review.

(c) The objector shall submit a fee review request to the Depart-
ment at the following address:

Office of Legal Affairs
Attention: Fee Review Requests
DEPE

CN 402

Trenton, NJ 08625-0402

(d) An objector shall include the following in a request for a fee
review:

1. A copy of the bill;

2. Payment of all uncontested charges, if not previously paid;

3. A list of the specific fee charges contested;

4. The factual questions at issue in each of the contested charges;

5. The name, mailing address and telephone number of the
person making the request;

6. Information supporting the request or other written documents
relied upon to support the request;

7. An estimate of the amount of time required for an informal
meeting with Department representatives or an adjudicatory hearing
before the Office of Administrative Law; and

8. A request, if necessary, for a barrier free hearing location for
physically disabled persons.

(e) If the objector fails to include any information or the payment
required by (d) above, the Department may deny a request for a
fee review or an adjudicatory hearing on the fee.

(f) Upon the Department’s receipt of a request for a fee review,
the Department shall attempt to resolve any of the factual issues
in dispute. If the Department determines that a fee imposed was
incorrect, the Department shall adjust the fee and issue a new bill
which shall be due and payable within 30 days after receipt.

(g) The Department may, if it determines that the factual issues
invelving a fee dispute cannot be resolved informally, determine the
matter to be a contested case, transfer it to the Office of Adminis-
trative Law for an adjudicatory hearing. An adjudicatory hearing
shall be conducted pursuant to N.J.S.A. 52:14B-1 et seq.

(h) The Department, if it denies a hearing request, shall briefly
state the reasons for such denial. Such denial shall be considered
final agency action.

(i) If the objector does not file a request for a fee review within
30 days after the objector’s receipt of the bill for the fee from the
Department, the full amount of the fee shall be due and owing. If
the bill is not paid, the Department may take any action in ac-
cordance with N.J.A.C. 7:26B-1.10(e)11.
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(a)
OFFICE OF ENERGY
Low Emission Vehicles Program
Reproposed New Rules: N.J.A.C. 7:27-26

Authorized By: Scott A. Weiner, Commissioner, Department of
Environmental Protection and Energy.

Authority: N.J.S.A. 13:1B-3(e), 13:1D-9, 26:2C-8 et seq.,
specifically 26:2C-8 and 8.1 through 8.5.

DEPE Docket Number: 21-93-03.

Proposal Number: PRN 1993-213.

A public hearing concerning this proposal will be held on:
Wednesday, May 5, 1993, at 10 AM.
New Jersey Department of Environmental Protection
and Energy
Hearing Room, 1st Floor
401 East State Street
Trenton, New Jersey 08625

Submit written comments by May 19, 1993 to:
Office of Legal Affairs
New Jersey Department of Environmental Protection
and Energy
CN 402
Trenton, New Jersey 08625-0402

A number of documents have been cited within this notice as re-
ferences or as documents being incorporated by reference. Copies of
these documents may be requested from:

David West, Chief

Bureau of Transportation Control

Office of Air Quality Management

Department of Environmental Protection and Energy
CN 411

Trenton, New Jersey 08625

Copies of the documents incorporated by reference may also be
obtained from the Office of Administrative Law.

These new rules will become operative 60 days after adoption by the
Commissioner (see N.J.S.A. 26:2C-8).

The agency proposal is set forth below. It contains six major compo-
nents: a “Summary” section which describes the purpose and scope of
proposed rules, a “Social Impact” section which describes the anticipated
social effects of the proposed rules, an “Economic Impact” section which
sets forth the anticipated costs and benefits of the proposed rules, an
“Environmental Impact” section which sets forth the anticipated
emission reductions to be obtained, a “Regulatory Flexibility” section
which examines the effect of the proposed rules on small businesses,
and a full statement of the text of the proposed new rules.

Summary

On April 6, 1992, the New Jersey Department of Environmental
Protection and Energy (Department) proposed at 24 N.J.R. 1315(a) new
rules, N.J.A.C. 7:27-26 (subchapter 26). The Department was proposing,
with these new rules, that all new 1996 and subsequent model year
passenger cars and light-duty trucks sold or leased for registration in
New Jersey shall meet strict standards for the emission of air contami-
nants identical to the standards that have been established for such
vehicles in the State of California. A summary of public comments and
agency responses to the April 6, 1992 proposal appears at the end of
this Summary.

P.L.1993, .69, approved March 10, 1993, requires that the Department
review and consider the findings in the written report to be prepared
within nine months by the New Jersey Institute of Technology (NJIT),
pursuant to section 9 thereof, before adopting administrative rules, such
as those proposed on April 6, 1992, establishing a low emission vehicle
(LEV) program in New Jersey. The rules of the Office of Administrative
Law (OAL) addressing agency rulemaking, N.J.A.C. 1:30, provide that
“[i)f a proposal has not been adopted and filed with the OAL within
one year from the date the proposed rule was published in the New
Jersey Register, the proposal expires.” N.J.A.C. 1:30-4.2(c). With respect
to the Department’s April 6, 1992 LEV proposal, compliance with both
P.L.1993, c.69, and OAL'’s requirement for timely adoption of proposals
would be impossible. Accordingly, the Department is now resubmitting
the proposal for publication in the Register, again with the notice and
opportunity to be heard requirements of the Administrative Procedure
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Act (APA), N.J.S.A. 52:14B-1 et seq., in order that it may adopt these
rules as soon as possible while safisfying both legislative and adminis-
trative rulemaking requirements. After the NJ.IT. report is prepared
and prior to adoption of this proposal, the Department will provide
opportunity for additional public comment to address issues raised in
the N.J.LT. report.

P.L.1993, c.69, allows implementation of the LEV program, prior to
the 1998 motor vehicle model year only if the states of Delaware,
Maryland, New York and Pennsylvania are implementing an LEV pro-
gram pursuant to legislative enactment or adopted rules and regulations
for that particular model year. P.L.1993, c.69, allows implementation of
the LEV program during or after the 1998 motor vehicle model year
commencing with the model year in which the number of jurisdictions
within the Ozone Transport Region (OTR) comprising no less than 40
percent of the total number of registrations of new motor vehicles in
all of the OTR, excluding New Jersey, are implementing an LEV pro-
gram pursuant to legislative enactment or adopted rules and regulations.
The OTR is defined at section 2 of P.L.1993, c.69, to encompass the
states of Connecticut, Delaware, Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, Ver-
mont, and Virginia and the District of Columbia.

Since the aforementioned triggering events for implementation of the
LEV Program cannot be predicted at this time, neither can the actual
year of implementation. Accordingly it has been necessary to define and
use the term “effective model year” in the rules and presumably the
term will be continued in the adoption. As soon as the Department
determines the effective model year, it will publish a notice of adminis-
trative change in the New Jersey Register.

The April 6, 1992 proposal included several provisions taking effect
as early as model year 1996 that become more stringent in succeeding
years. This proposal continues this practice even though it is highly
unlikely that program implementation would occur as early as that model
year. Delayed implementation of the LEV Program will, however, be
accompanied by a loss of certain such “phase-in” provisions, for example,
NJ.A.C. 7:27-26.4(b)6 and (1)3. This loss is essential to maintain “iden-
ticality” with California’s program as required by the Federal Clean Air
Act, 42 US.C.A. §7401 et seq. Thus, a provision may include a particular
requirement applicable to model year 1996, a more stringent one for
model year 1997, and an even more stringent one for model year 1998
and thereafter. If the effective model year turns out to be model year
1997, the requirement applicable to model year 1996 would not go into
effect, the requirement applicable to model year 1997 would be the first
to go into effect, and the requirement for model year 1998 and thereafter
would be in effect for all subsequent model years.

In its decision in Motor Vehicle Manufacturers Ass’'n v. New York State
Department of Environmental Conservation, No. 92-CV-869 (N.D.N.Y.
January 26, 1993) (MVMA), the Federal District Court held that New
York State’s LEV program violated §177 of the Clean Air Act (CAA),
42 US.C.A. §7401 et seq., in four areas. The holdings on three of these
counts are of interest to New Jersey. The court held that New York’s
failure to regulate fuels for sulphur content as part of its LEV program
would require the creation of a “third vehicle” to accommodate such
fuels. The creation of a “third vehicle” is prohibited at CAA §177. In
addition the court held that New York’s adoption of a zero emissions
vehicle (ZEV) sales mandate violated both the prohibition against in-
directly limiting the sale of other California-certified vehicles and the
prohibition against requiring the creation of a “third vehicle.”

P.L.1993, c.69, §5 prohibits the Department from requiring the sale
and use of reformulated gasoline other than that certified pursuant to
CAA §211(k) and further provides that should such sale or use be
required by court order because of the implementation of the LEV
Program, the LEV Program shall expire 180 days from the date of such
law or order. Accordingly, if the MVMA court’s holding, requiring New
York to regulate fuels for sulphur content as part of an LEV program,
were found applicable to New Jersey, the Department’s ability to con-
tinue the LEV Program under P.L.1993, c.69, §5 would be at risk.

The holding in MVMA is currently under reconsideration before the
District Court and appeal to the Second Circuit has been filed. While
a similar holding in the District of New Jersey or the Third Circuit would
be binding, the holding of the MVMA court is not. It is the Department’s
position, in support of New York, that the court’s ruling on these issues
is incorrect. For these reasons, the Department is going ahead with this
proposal.

The proposed new rules include several defined terms not included
in the April 6, 1992 proposal including “effective model year” (the first
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model year affected by the implementation of New Jersey’s LEV Pro-
gram) and “Ozone Transport Region (OTR)” discussed above. A defini-
tion for “low emission vehicle program” is also proposed.

In order to solicit additional comment on addressing rental vehicles
in the general prohibition at N.J.A.C. 7:27-26.3 against new motor
vehicles that have not been certified in accordance with these rules after
the effective model year, the rules now include a partial exemption. This
proposed exemption would allow the vehicle to be rented to a final
destination within New Jersey only if 30 days have not lapsed since its
delivery to a New jersey rental car agency from a non-New Jersey
origination point. Otherwise, the vehicle shall remain idle until next
rented with a final destination outside of New Jersey. The Department
still reserves the right in the adoption of these rules not to include this
partial exemption for rental vehicles.

The purpose of this rulemaking is to reduce emissions of air pollutants
from new motor vehicles as part of New Jersey’s overall effort to attain
and maintain the National Ambient Air Quality Standards (NAAQS)
for ozone and carbon monoxide (CO). This action is one part of a
comprehensive program to control motor vehicle emissions. Other com-
ponents include use of cleaner fuels, enhanced vehicle inspection and
maintenance, and actions to reduce motor vehicle use. It is the intent
of these proposed rules to achieve these motor vehicle emission reduc-
tions primarily through the establishment of vehicle emission standards.
It is not the intent of these proposed rules to establish any particular
fuel requirements. Automobile manufacturers may, however, in order
to meet the proposed standards, elect to manufacture vehicles designed
to use alternative fuels such as compressed natural gas (CNG), methanol,
ethanol, liquid petroleum gas (LPG), or hydrogen. The Department does
intend at a later date to propose rules that set forth market incentives
to encourage the use of these alternative fuels in centrally-fueled fleet
vehicles.

The Federal Clean Air Act sets forth five different classifications of
the severity of the non-attainment with the NAAQS for ozone. These
designations relate to how far an area’s ambient air quality is from the
national standard. The non-attainment classifications for ozone range
from “marginal” to “extreme,” with an area classified as “extreme”
having the worst ambient air quality. Eighteen of New Jersey’s 21
counties have been classified by the United States Environmental Protec-
tion Agency (EPA) as being in the “severe” non-attainment category
for ozone (greater than 50 percent above the NAAQS). This includes
six counties which are part of the Greater Philadelphia Consolidated
Metropolitan Statistical Area (CMSA) and 12 counties which are part
of the New York/New Jersey/Connecticut CMSA. The Clean Air Act
mandates that the Greater Philadelphia CMSA must attain the ozone
standard by 2005, and the New York/New Jersey/Connecticut CMSA
must attain the ozone standard by 2007 and maintain it thereafter.

The non-attainment classifications for carbon monoxide (CO) range
from “moderate” to “serious.” Five counties in New Jersey have been
designated as being in the “moderate” non-attainment category for CO
(greater than the NAAQS). In addition, 12 cities within 10 other New
Jersey counties are designated non-attainment but are currently not
classified. The Clean Air Act mandates that both classified and non-
classified non-attainment areas must be brought into attainment by
December 31, 1995, and maintained in attainment thereafter.

The Department is currently in the process of finalizing the 1990 base
year emission inventory. Public workshops will be held in April, followed
by a public hearing later in the spring, to finalize this 1990 base year
emission inventory. The emission inventory as prepared by the Depart-
ment using acceptable EPA procedures and the MOBILE-5.0 emission
factor model indicates that motor vehicles contributed 28 percent of the
volatile organic compound emissions and 36 percent of the oxides of
nitrogen (NO,) during the ozone season. The inventory during the
period when carbon monoxide levels are elevated (primarily the winter
months) indicates motor vehicles contribute over 80 percent of the CO
in the five county non-attainment areas. The Environmental Protection
Agency has also published national data. In the National Air Quality
and Emissions Trends Report for 1990, EPA found transpottation
sources accounted for 35, 38 and 63 percent of the national VOC,
NOy, and CO emissions respectively (1) (Note: Numbers in parentheses
throughout the proposal statements note references which are sum-
marized at the end of the proposal statements.)

To determine the reductions needed to meet the NAAQS,
photochemical air quality modelling is needed. The EPA report entitled
“Regional Ozone Modelling for Northeast Transport (ROMNET) Final
Report” (2) documents such an effort. This report is generally recognized
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as a definitive and current assessment of urban ozone in the OTR. The
OTR, which was established by operation of law pursuant to the Clean
Air Act (see 42 U.S.C.A. §7511c(a)), as mentioned above, includes the
states of Maine, New Hampshire, Vermont, Massachusetts, Rhode
Island, Connecticut, New York, New Jersey, Pennsylvania, Delaware,
Maryland, and Virginia, as well as the District of Columbia. The
ROMNET report concludes that future attainment of the ozone health
standard will be extremely difficult to achieve throughout the OTR. The
report further concludes that within the OTR, attainment of the ozone
standard will be most difficult to achieve within the New York/New
Jersey/Connecticut CMSA. The ROMNET report states that VOC re-
ductions of more than 75 percent may be necessary for this area. For
the Greater Philadelphia CMSA, the ROMNET study concludes, “the
full complement of NOy controls plus the maximum technology VOC
measures may be necessary.”

Recently, the Ozone Transport Commission (OTC) completed one
phase of a regional air quality sensitivity analysis. This analysis is referred
to as the Matrix Sensitivity Analysis. The OTC used the Regional Oxidant
Model (ROM). This analysis indicates that 50 to 75 percent reductions
in NO, emissions will result in large reductions in ozone. For VOC
emission reductions, the largest ozone reductions are predicted in the
vicinity of major urban areas. The incremental benefits of reducing of
NOy emissions appear to be greater than the corresponding benefits of
reducing VOC emissions. In the analysis there are several cautions
including the uncertainty in the biogenic emissions, the potential under-
estimation of the mobile source emissions, the grid size, vertical resolu-
tion of the model, and the fact that only one episode was modeled. Given
the portions of the inventory resulting from motor vehicle emissions, it
is evident that attainment of the NAAQS for ozone and maintenance
of the CO standards cannot be realized in New Jersey unless substantial
motor vehicle emission reductions are achieved.

The emission reductions expected to be achieved by this motor vehicle
emission control program are also necessary to offset the expected
continued growth in vehicle miles travelled. Project: Clean Air, a private,
public and government effort, was founded in 1988 to investigate and
recommend motor vehicle and transportation control strategies to reduce
air pollution. The Project: Clean Air study report (3), dated September
6, 1991, concluded that travel will grow in New Jersey by 25 percent
by the year 2010 (1.7 percent per year through 1999 and 1.5 percent
per year thereafter). Moreover, Project: Clean Air’s Steering Committee
focused on State land use policy and specific transportation control
measures (TCMs) to alleviate emission increases due to growth. The
Steering Committee concluded that even if all the TCM’s it recom-
mended as being reasonable were implemented, travel would still grow
by 14 to 15 percent by the year 2000. As such the committee also
endorsed adopting the California standards as one of the measures
essential to attaining the ozone NAAQS. Project: Clean Air found that
unless significant reductions in vehicle emissions are achieved, New
Jersey may be compelled to place further, more onerous restrictions upon
vehicle use in order to attain the ozone NAAQS. Such restrictions could
include prohibitions on driving, imposition of fees for parking, and
increased tolis and gas taxes.

The ROMNET estimate of the projected emission reductions needed
to comply with the Clean Air Act requirements and the findings of
Project: Clean Air help demonstrate that New Jersey must, in the current
decade, adopt and implement the most aggressive mobile and stationary
source controls available. New Jersey, as well as other states in the OTR,
will need to consider all available control measures in developing the
compliance strategies which will be implemented over the next 15 years.
The Department has determined that one of these available necessary
measures is to adopt as part of a comprehensive, regional strategy a
program which establishes strict vehicle emission standards identical to
those adopted by the State of California.

In addition to the Clean Air Act’s general requirements to attain the
NAAQS for ozone, the Act requires that New Jersey reduce emissions
of volatile organic compounds 15 percent by 1996 and three percent each
year thereafter until attainment. Where ozone reduction benefit can be
shown, the three percent reductions may include NOy reductions as well
as VOC reductions. Beginning in November 1992, the states were re-
quired to submit plans to EPA for review and approval. New Jersey
submitted its plan to USEPA on November 13, 1992. The plans, which
are called State Implementation Plans or SIPs, specify how these
emission reduction requirements will be met. The SIP specifying how
the 15 percent reduction will be achieved is due to EPA in 1993. The
SIP for three percent reductions is due in 1994. The California vehicle
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emission standards are a key component of New Jersey’s overall plan
for meeting the mandated emission reduction requirements—increasingly
during the years after 1996, when New Jersey must show continuous
reductions each year. The phase-in of the more stringent emission
requirements over time in the California low emission vehicle program
correlates with this need to show continuous reductions.

Under the Clean Air Act, failure to submit and implement an ap-
provable SIP would result in the imposition of costly Federal sanctions.
Potential sanctions include a prohibition of major industrial development,
the revocation of certain Federal highway funds, and the preemption
of New Jersey’s air pollution control authority through the promulgation
of a Federal Implementation Plan (FIP). In addition, the Clean Air Act
requires that New Jersey reduce emissions of volatile organic compounds
15 percent by 1996 and three percent each year thereafter until attain-
ment. If New Jersey fails to meet these emission reduction milestones,
the State will be required to implement contingency measures. It is likely
that the contingency measures would be less desirable to implement
relative to the LEV Program.

To enable New Jersey to attain and maintain the NAAQS for ozone
and CO, the Department plans to institute a comprehensive mobile
source emission control program which addresses aspects of the motor
vehicle pollution problem in addition to that proposed in these rules.
In addition to controlling new vehicle emissions, this comprehensive
program will include the following three components: (1) implementing
Federal reformulated gasoline requirements; (2) enhancing vehicle in-
spection and maintenance (I/M); and (3) reducing vehicle miles traveled.
These components will work in concert to reduce mobile source
emissions. While no single component is predicted upon existence of
the others, the reductions achieved by implementing a coordinated ap-
proach to mobile source control would outweigh the sum of the indepen-
dent parts. In the new rules proposed herein, only the first of these
components of the Department’s comprehensive mobile source control
program is addressed, controlling new vehicle emissions. The other
components will be implemented through separate State and Federal
regulatory actions in accordance with the schedule developed by EPA
in accordance with the Clean Air Act.

Since the 1960’s, the Clean Air Act and the regulations promulgated
thereunder by EPA have established standards for the emissions of
contaminants from new motor vehicles. See 42 U.S.C.A. §7521. In
general, these standards preempt individual states from adopting their
own emission standards. However, the Clean Air Act authorizes the
states to set emissions standards for new motor vehicles if certain
conditions are met. See 42 U.S.C.A. §§7507 and 7543. The State of
California has had a vehicle emissions control program in place since
the 1950’s, and is the only state authorized under the Clean Air Act
to set its own vehicle emission standards which may differ from the
Federal standards. California’s emissions standards can be different than,
and will supplant, the Federal standards provided that the EPA de-
termines the California standards to be at least as protective of public
health and welfare in the aggregate as the Federal limits. See 42 U.S.C.A.
§7543(b).

States with approved State Implementation Plans, such as New Jersey,
are authorized to adopt emission standards, provided that such standards
are identical to California’s. See 42 U.S.C.A. §7507. However, if these
non-attainment states elect not to adopt the California standards, then
vehicles sold or leased in those states would still be subject to the Federal
vehicle emission standards. These recently adopted Federal emission
standards, which are commonly referred to as the “Tier I” standards,
are applicable to all 1994 and subsequent model year vehicles.

This proposal sets forth the Department’s intent to adopt the Cali-
fornia standards for new effective model year and subsequent model year
vehicles sold or leased within the State. The new rules proposed herein
would establish a New Jerscy Low Emission Vehicle Program
(hereinafter) referred to as the LEV Program). This program would be
based on California’s Low Emission Vehicle program and would have
vehicle emission standards identical to those established for passenger
cars and light-duty trucks sold or leased in California. New Jersey’s
implementation will occur at the onset of the effective model year which
is determined to be the 1998 or subsequent model year in which the
number of jurisdictions within the OTR, comprising no less than 40
percent of the total number of registrations of new motor vehicles in
all of the OTR, excluding New Jersey, are implementing an LEV Pro-
gram pursuant to legislative enactment or adopted rules and regulations.
However, the effective model year shall be that model year prior to the
1998 model year when the states of Delaware, Maryland, New York and
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Pennsylvania are implementing an LEV Program pursuant to their
legislative enactment or adopted rules and regulations for that particular
prior model year.

The Department has worked with business and industry, environmental
groups, and interested citizens in the development of this proposal. On
November 7, 1991, the Department held a public workshop to provide
interested parties the opportunity to discuss a conceptual version of this
rule proposal (4). On December 10, 1991, the Department held a follow-
up workgroup meeting to focus on the concerns of the regulated com-
munity identified at the public workshop. Persons representing vehicle
manufacturers, automotive dealers, the petroleum industry, and public
interest groups participated. Written comments were also forwarded to
the Department following the workgroup session. The Department also
held formal public hearings concerning the April 6, 1992 proposal on
May 19, 1992 and June 3, 1992. The Department has considered the
comments received during the informal public consultation process and
the formal public hearings in developing this rule proposal.

The Department is also working in cooperation with the other states
in the OTR to implement the LEV Program, as part of a regional strategy
to control motor vehicle emissions. New Jersey’s persistent ozone air
quality problem is in part generated by emissions transported into the
State as well as emissions generated within the State. This reality dictates
that New Jersey will need emission reductions regionally as well as
emission reductions within its own borders, if the State is to achieve
timely attainment of the ozone standard. The eleven member states and
the District of Columbia, comprising the OTC, have signed a memoran-
dum of understanding to proceed with the adoption of the LEV program
in their respective states (5). Already New York, Massachusetts and
Maine have taken action on rules which would adopt the LEV Program
in their states (6,7). Massachusetts adopted its LEV rules on January
31,1992, New York adopted its rule on May 20, 1992, and Maine adopted
its rule on February 17, 1993. The Department views this regional
interstate cooperation as significant in respect not only to achieving
emission reductions, but also to precluding any potential resultant
economic inequities among OTR states. P.L.1993, c.69, further addresses
this concern in conditioning implementation of the LEV program on
similar adoptions by other members.

Additionally, interaction between the California Air Resources Board
(CARB) and air pollution control staff in New Jersey and other
participating OTR states in support of the development of the LEV
program in the northeast is on-going. This interaction, which will con-
tinue throughout the course of implementing and maintaining the LEV
program, is essential to ensure that issues specific to New Jersey and
the OTR are considered and addressed. Further, the Department has
encouraged New Jersey business and industry leaders to consult their
counterparts in California and draw on the experience that has been
gained with the LEV program in California.

The LEV Program proposed herein would apply to all new effective
model year and subsequent mode! year passenger cars and light-duty
trucks up to 5750 pounds loaded vehicle weight. Passenger cars are
defined as motor vehicles designed primarily for transportation of
persons and having a design capacity of up to 12 persons. Light-duty
trucks are defined as motor vehicles rated at up to 5750 pounds gross
vehicle weight, which are designed primarily for transporting property
or which are available with special features for off-highway operation.

The proposed program would not apply to medium-duty vehicles,
heavy-duty trucks, motorcycles or off-highway equipment of any type.
Heavy-duty vehicles are defined to include motor vehicles other than
passenger cars, with a gross vehicle weight rating of more than 8500
pounds. Medium-duty vehicles are defined as heavy-duty vehicles with
a gross vehicle rating of between 5750 and 8500 pounds. This part of
the California LEV program is scheduled for implementation in Cali-
fornia beginning in model year 1998. Prior to such implementation in
California, the Department will evaluate the incremental benefit of
including these vehicles in the LEV program. This approach is consistent
with actions taken by New York, Massachusetts and Maine.

Beginning with model year 1994 vehicles, the Clean Air Act sets
national vehicle emission standards which are commonly referred to as
“Tier I” standards. The LEV program has standards that are more
stringent than the Tier I standards. Although the Tier I vehicle emission
standards are more stringent than prior Federal standards, the emission
reductions to be achieved under the Federal Tier I program nonetheless
fall short of the long range emission reductions required of New Jersey
under the Clean Air Act and which the LEV program would provide.
The Clean Air Act does include contingent emission standards which
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are similar to the LEV Program standards. See 42 U.S.C.A. §7521(h).
However, the imposition of these standards, which are commonly re-
ferred to as the “Tier II” standards, is dependent upon several factors,
including the results of studies to be conducted by the EPA and the
Federal Office of Technology Assessment, and the results of rulemaking
activities to be conducted thereafter. Based upon the results of such
studies, the EPA may determine that more stringent national standards
than the Tier I standards are not necessary and, therefore, EPA may
not promulgate the Tier II standards. Even if EPA does promulgate Tier
II emission standards, this could occur as late as 2006 which would
provide emission reduction benefits later than required for New Jersey.
Such a decision will be based upon a national analysis and could fail
to respond to specific requirements of New Jersey or the OTR. Alterna-
tively, if the EPA determines that more stringent standards are necessary,
EPA may promulgate either the Tier II standards, or alternate standards,
which must still be more stringent than the Tier I standards. In the event
EPA determines that the more stringent standards are necessary, these
new standards will take effect at the earliest for model year 2003 and
may not take effect until model year 2006, one year after parts of New
Jersey and most of the OTR must reach attainment of the NAAQS for
ozone. Therefore, Tier Il standards would not contribute to timely
attainment of the NAAQS for ozone. As such, if New Jersey were to
rely on Tier II standards, it would be compelled to implement more
onerous, and less desirable, alternatives such as further reductions in
vehicle miles traveled and less cost effective small source controls for
industrial and commercial facilities.

Clearly, the imposition of more stringent Federal standards than the
Tier I standards is highly speculative. There is considerable uncertainty
concerning whether or when Tier II standards will go into effect and
what those standards may actually be. Therefore, the Department in its
considerations could not rely on emission reductions associated with such
standards and realized the need to move forward with the LEV program
as an important element of its comprehensive motor vehicle emissions
control program. In the event that more stringent Federal standards are
imposed at some future date, the Department will, at that time consider
their impact on the LEV Program.

As of the year 2005, when most of the OTR must attain the ozone
NAAQS, the vehicle emission reductions obtained under the LEV Pro-
gram would surpass those that would be obtained under the Federal
Tier I program for VOC, NOy, and CO by 27.9 percent, 19.1 percent,
and 13.3 percent, respectively. (This information is contained in a report
commissioned by the Northeast States for Coordinated Air Use Manage-
ment (NESCAUM) and prepared by E.H. Pechan and Associates. This
report is hereinafter referred to as the Pechan Report (8).) In New Jersey
in 2015, the LEV Program will provide, relative to the mandated Federal
Tier 1 Program, further emission reductions of 21 to 58 tons of VOC
per summer weekday, 31 to 49 tons of NOy per summer weekday, and
219 to 730 tons of CO per winter weekday. Obtaining these reductions
of base emissions from new motor vehicles which are greater than those
which may be achieved under the mandated Federal vehicle emissions
program is essential if New Jersey is to attain the ozone NAAQS.

A report recently released by the Mid-Atlantic Regional Air Manage-
ment Association (MARAMA), entitled “Adopting the California Low
Emission Vehicle Program in the Mid-Atlantic States,” also prepared
by E.H. Pechan (19), utilizes updated emission modeling and inventory
information. The study’s conclusions however, are consistent with the
NESCAUM study although the projected emission reductions vary
somewhat.

Further benefits from the LEV program are expected in the emissions
of toxic air contaminants. Appendix-1 of the Pechan Report states that
“based on modeling conducted for this study, by the year 2015, 1,3-
butadiene emissions from light-duty motor vehicles are expected to
decrease by 23 percent to 66 percent, benzene emissions by 21 percent
to 54 percent and formaldehyde emissions by 19 percent to 62 percent
as a result of implementing the LEV Program.”

The proposed new rules include the adoption of the California vehicle
emission standards, including the adoption of exhaust emission standards
for formaldehyde, and a zero emission vehicle (ZEV) sales mandate.
The Department’s adoption of these LEV standards will supplant the
application of Federal vehicle emission standards in New Jersey.
However, adoption of the California vehicle standards will not obviate
the need for other mobile source control programs mandated by the
Clean Air Act, such as requirements for clean fueled fleets, enhanced
inspection and maintenance, and reducing motor vehicle use.
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The LEV Program allows vehicle manufacturers greater flexibility in
how they may achieve conformance with the standards than does the
Federal program. Under the Federal Tier I standards, all vehicles of
the same general type (for example, all passenger cars and light-duty
trucks up to 5750 pounds loaded vehicle weight) must comply with a
single set of tailpipe emission standards for non-methane hydrocarbons
(NMHC), carbon monoxide (CO), and nitrogen oxides (NOy). However,
in the LEV program the Department is proposing five different
categories of emission standards to which vehicle manufacturers may
choose to certify particular model year engine classes. These categories
include: standard vehicle (SV) which is equivalent to the Federal Tier
1 standards, transitional low emission vehicle (TLEV), low emision vehi-
cle (LEV), ultra-low emission vehicle (ULEV), and zero emission vehicle
(ZEV). The categories are defined based on the allowable exhaust
emissions which are set forth in Tables 1, 2, and 3 of N.J.A.C. 7:27-26.4.
The exhaust emission components specified are for CO, NO,, non-
methane organic gases (NMOG), and formaldehyde. The standards
become increasingly stringent as the vehicle type goes from standard to
transitional to low to ultra-low to zero. Manufacturers would be allowed
to market new vehicles with engines certified to any of these five
categories, provided that average NMOG emissions of the mix of vehicles
sold does not exceed specified annual limits that grow more stringent
each year. Thus, each manufacturer is allowed to take into consideration
its production and distribution costs, consumer demand for its vehicles,
and to elect to pursue a marketing strategy which the manufacturer
determines to be the most cost effective means of achieving the standard.

In addition, in order to ensure continued progress toward a cleaner
fleet, the LEV Program would require, beginning in model year 1998,
that at least two percent of the manufacturers’ annual sales be vehicles
certified as ZEVs, which emit no regulated air contaminants. This
minimum percentage would grow to five percent in 2001 and to 10
percent in 2003. Of course, manufacturers are free to elect to sell a
higher percentage of ZEVs than the specified amounts if they decide
that it would be appropriate to do so.

These proposed new rules, as required by P.L.1993, ¢.69, Section 5,
do not include California’s reformulated fuel requirements. This is con-
sistent with the approach of New York, Massachusetts and Maine. The
Department seeks comments from the public on the advisability of
encouraging the use of alternative fuels in New Jersey and means for
doing so. The Department seeks to encourage manufacturers to market
at least a small but significant number of dedicated alternatively fueled
vehicles, The Department requests comments suggesting approaches to
encourage the production of such vehicles for use in vehicle fleets where
central fueling locations are accessible.

Specifically, the proposed new rules include the following provisions:

Applicability: At N.J.A.C. 7:27-26.2, these proposed rules set forth the
model year and types of motor vehicles that would be subject to the
proposed LEV Program. In this rulemaking, LEV standards are not
being proposed for all types of motor vehicle classifications. Rather, at
the present time the Department is limiting the applicability of the LEV
Program to effective model year and subsequent model year passenger
automobiles and light-duty trucks of up to 5750 pounds loaded vehicle
weight. The LEV Program set forth herein does not apply to medium-
duty vehicles, heavy-duty trucks, motorcycles, or off-highway equipment
of any type.

Prohibitions: N.J.A.C. 7:27-26.3 generally prohibits the sale, registra-
tion, importation, purchase, leasing, gift, acquisition or receipt of any
effective model year or subsequent model year automobile which is not
in compliance with the proposed new rules. However, the Department
has proposed several exceptions to this prohibition in order to recognize
the nature of dealer to dealer transfers and other transactions which
make application of the prohibition inappropriate:

e Transfers to dealers;

® Transfers for the purpose of wrecking or dismantling;

® Transfers for registration outside New Jersey;

® Transfers for use exclusively off-highway;

o Rental of vehicles in possession of a rental agency in New Jersey;
however, if more than 30 days has passed since the vehicle was delivered
to a New Jersey rental car agency from a non-New Jerscy origination
point, the exception shall apply only if the vehicle is next rented with
a final destination outside New Jersey;

® Passenger cars or light-duty trucks acquired outside New Jersey by
a New Jersey resident for the purpose of replacing a vehicle which,
outside New Jersey, was damaged beyond reasonable repair, became
inoperative beyond reasonable repair, or was stolen;
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® Vehicles transferred by inheritance or court decree;

® Vehicles transferred after the operative date of the proposed new
rules, if the vehicles were registered before the effective date; and

® Vehicles certified by EPA and originally registered in another state
by a resident of that state, who subsequently establishes residence in
New Jersey.

Emission Standards: Manufacturers electing to sell vehicles in New
Jersey must submit an application for certification for each vehicle/engine
combination. If a vehicle has been certified by the Executive Officer of
the CARB, duplicative certification testing and procedures for New
Jersey will not be required. Where a manufacturer produces a vehicle
for sale in New Jersey which will not be sold in California, the application
for certification may be submitted to the Commissioner of the Depart-
ment. The application must demonstrate the vehicle’s compliance with
all provisions of “California Exhaust Emission Standards and Test
Procedures for 1988 and Subsequent Model Passenger Cars, Light-Duty
Trucks, and Medium-Duty Vehicles.” The procedure involves submission
of data by the applicant which demonstrates that the candidate’s vehicle
complies with exhaust and evaporative emission standards applicable to
the vehicle type and model year at zero miles and over a prescribed
number of accumulated miles (also referred to as the durability vehicle
basis). The candidate vehicle must also comply with hardware require-
ments such as emission control labeling and onboard-diagnostics. If the
application for certification demonstrates compliance with the applicable
standards and requirements, the Executive Officer of CARB or the
Commissioner of the Department may grant a certificate of conformity
for the vehicle which allows the vehicle to be sold in the respective states.

At NJ.A.C. 7:27-26.4, these rules set forth five different categories
of emission standards to which vehicle manufacturers may choose to
certify particular model year engine classes. Certification of new vehicles
includes the testing of the manufacturer’s prototype motor vehicles by
engine family according to certain test procedures which have been
formulated by the California Air Resources Board. These categories
include: standard vehicles (SVs); transitional low emission vehicles
(TLEVs); low emission vehicles (LEVs); ultra-low emission vehicles
(ULEVs); and zero emission vehicles (ZEVs). The exhaust emission
standards for each of these categories apply to carbon monoxide (CO),
nitrogen oxides (NO,) and formaldehyde (HCHO), and non-methane
hydrocarbons (NMHC) or non-methane organic gases (NMOG). The
specific vehicle category standards have been established by the CARB.
The Clean Air Act requires that states which choose to adopt a motor
vehicle emissions program other than the Federal Tier I program must
adopt emission standards that are identical to the California program.

In-Use Compliance Standards: At N.J.A.C. 7:27-26.4, these proposed
new rules set forth emission standards which must be met by vehicles
after accumulation of mileage in-use. Generally, the manufacturer, upon
submitting an application for certification, must demonstrate that the
candidate vehicle will comply with the certification standard over a 50,000
mile or 100,000 mile period depending on the vehicle type and model
year. In the case of the Low Emission Vehicle standards set forth in
N.J.A.C. 7:27-26.4, in-use compliance standards, in effect until model
year 1998, are proposed which are somewhat less stringent than the
certification standards. These “intermediate in-use compliance stan-
dards” are intended to ease the burden of compliance on manufacturers
during the early years of implementation.

Reactivity Adjustment Factors: At N.J.A.C. 7:27-26 .4, these proposed
new rules set forth the emission standards for TLEVs, LEVs, and
ULEVs. Although the proposed new rules do not require the use of
alternate fuels, if a manufacturer elects to meet the certification stan-
dards by using a fuel other than gasoline, the test procedures for
demonstrating compliance with these standards will allow for emissions
to be “adjusted” to reflect the different ozone forming potential of
emissions from vehicles using the alternate fuel. In this way, manufac-
turers have an incentive to produce alternatively fueled vehicles which
are “inherently low emitting,” that is, vehicles whose in-use control of
emissions is less vulnerable to the deterioration of emission control
hardware. The reactivity adjustment factor is an inherent part of a LEV
program.

Fleet Emission Average Requirement: At N.J.A.C. 7:27-26.6, these
proposed rules allow each vehicle manufacturer to market any combina-
tion of new vehicles with engines certified to any of the five categories
of emission standards, provided that the average NMOG emissions of
the mix of vehicles sold and leased annually by that manufacturer does
not exceed a specified fleet average requirement that grows more
stringent each year. Small volume manufacturers (those with sales in
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California of less than or equal to 3000 new vehicles per model year)
are given flexibility for how they meet the fleet average and the time
frame in which they must meet this average.

Enforcement of the Fleet Average: The Department is proposing to
allow for consumer choice to determine the combination of vehicles sold
or leased in New Jersey, and not to bring an enforcement action if the
fleet average is exceeded. This approach is being taken in order to
maximize program effectiveness while minimizing administrative burden,
and in order to develop regional consistency. This approach is consistent
with rules recently adopted by New York, Massachusetts and Maine.

ZEV Sales Mandate: At N.J.A.C. 7:27-26.6, the proposed new rules
will require that beginning in model year 1998 a certain percentage of
the vehicles marketed and sold by each manufacturer will be zero
emission vehicles (ZEVs). Starting with model year 1998, two percent
of each manufacturer’s fleet would be required to be ZEVs. This require-
ment would increase to five percent in model year 2001 and to 10 percent
in model year 2003 and thereafter. The ZEV sales mandate will, in the
long run, provide a greater assurance of achieving the maximum emission
reduction benefit, particularly because, unlike gasoline-fueled vehicles,
emissions from these vehicles will not increase as the vehicle ages. In
addition, the ZEV is ideally suited for urban environments, where the
State’s worse air quality exists. Urban driving, characterized by slow
speeds and stop-and-go traffic, strains the ability of the emissions control
systems on conventionally-fueled vehicles to maintain low emission levels.

The ZEV, however, maintains zero emissions under these driving
conditions and, in fact, gains a considerable advantage in overall efficien-
cy due to battery recharging during frequent braking conditions.

Intermediate volume manufacturers (those with sales in California of
between 3001 and 35,000 new light-duty and medium-duty vehicles)
would be exempt from the ZEV sales requirement until the model year
2003. Small volume manufacturers (those with California sales of fewer
than 3001 new light-duty and medium-duty vehicles) would be completely
exempt from the ZEV sales mandate.

The Department expects that specialized electric vehicle manufac-
turers may enter the marketplace. At present, only battery-powered
electric vehicles appear capable of meeting the ZEV requirements.
However, solar and fuel cell-powered vehicles may also be developed
to provide zero emission mobility in the future.

The Department recognizes that significant electric vehicle technologi-
cal developments are underway that may impact the potential for
manufacturers to achieve the ZEV sales mandate. The Department,
consistent with action planned by New York, Massachusetts and Maine,
will undertake a technology review of ZEVs in 1994 to examine ZEV
technology developments and issues relating to ZEV performance in
New Jersey. This review will include an opportunity for public participa-
tion.

Quality Control Testing: No quality control provisions for assembly
line testing are included in the proposed rules. The Department will
consider proposing such provisions in the future and, in doing so, the
Department will consider the need for consistency within the OTR. At
the present time, the Massachusetts, Maine and New York rules include
assembly line testing procedures identical to California’s. However, the
California Air Resources Board intends to revise these procedures. The
Department, therefore, has decided not to propose a quality control
testing provision at this time.

Onboard Diagnostic System: At N.J.A.C. 7:27-26.8, these proposed
new rules require all vehicles sold or leased pursuant to the LEV
Program to be equipped with advanced onboard diagnostic (OBD)
systems. These standards are identical to those adopted by California
and are consistent with the Massachusetts, Maine and New York rules.
These systems would alert the vehicle operator if the emission system
is malfunctioning and monitor additional parameters than those covered
by recently proposed Federal OBD standards.

Fill Pipes and Openings of Motor Vehicle Fuel Tanks: At N.J.A.C.
7:27-26.8, these proposed new rules set forth the specifications for fill
pipes and the openings of motor vehicle fuel tanks. This section
prescribes the specifications for the fuel tank opening and the pipe
leading from the fuel tank to the fueling inlet. The specifications are
designed to prevent the introduction of a leaded fuel nozzle into the
fuel tank opening to prevent misfueling of the vehicle and to assure
compatibility of Stage-II refueling vapor control apparatus on gasoline
fuel pumps with the fuel opening. Stage-II apparatus is designed to
minimize refueling vapor loss during vehicle refueling.

Recall, Warranty and Aftermarket Parts Programs: Although no re-
call, warranty or aftermarket parts provisions are included in these
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proposed new rules, the Department does intend to propose such
provisions in the future. The recall and warranty programs would have
important regional implications. For this reason, the Department will
consult and coordinate with other states in the OTR prior to developing
and proposing the recall and warranty provisions of its LEV program.
The aftermarket parts program has significant implications for the after-
market parts industry in New Jersey. It is possible that the aftermarket
parts provisions may be better integrated with the new enhanced inspec-
tion and maintenance (I/M) rules scheduled to be proposed later this
year.

Penalties: The proposed rules provide that persons subject to this
subchapter who fail to conform with its requirements, including the sales,
reporting and registration requirements for low emission vehicles in New
Jersey, may be subject to civil penalties in accordance with N.J.A.C.
7:27A-3. These new rules do not propose amendments to N.JA.C.
7:27A-3 that would establish penalties specific to the requirements of
these rules. However, the Department is considering whether to propose
amendments establishing penalties, and will solicit public input on this
issue in the future.

Incorporation by Reference: The proposed new rules incorporate
provisions of the California Code of Regulations together with several
specification documents and test procedures. The Department and other
State agencies commonly incorporate other laws and regulations, includ-
ing test procedures, by reference. See, for example, the Department’s
Safe Drinking Water regulations, specifically, N.J.A.C. 7:10-1.3, and the
New Jersey Pollutant Discharge Elimination System regulations,
specifically N.J.A.C. 7:14A-1.9. The rules of the Office of Administrative
Law specifically allow incorporation by reference, N.J.A.C. 1:30-2.2. This
incorporation includes all amendments and supplements to those regula-
tions, specification documents, and test procedures. The Department will
publish notices of all such amendments and supplements in the New
Jersey Register, which will become operative no earlier than 30 days
following publication. The operative date will be stated in the publication.
In addition, the Department will provide public notice of California’s
proposed amendments and supplements, including how copies of such
proposals may be obtained and where comments may be submitted. If
the Department determines that a particular amendment or supplement
may not be appropriate to New Jersey’s LEV program, the Department
will propose an amendment to these rules.

In any event, under the Clean Air Act New Jersey is required to
provide two years notice of its adoption of the LEV standards or revisions
to such standards.

Two public hearings on the April 6, 1992 proposal were held. The
first was on May 19, 1992, at the Rider College Student Center in
Lawrenceville, New Jersey and the second was on June 3, 1992, at the
Lewis Herrmann Labor Education Building in New Brunswick, New
Jersey. The hearings were held to provide interested parties the op-
portunity to comment on the new proposed new rules. After the hearings,
the hearing officer made no recommendations to the Department regard-
ing the proposal. Thirteen commenters submitted oral comments at the
first hearing and 13 commenters submitted oral comments at the second
hearing. The Department also received written comments from 22
persons on the proposal. Seven persons submitted both written and oral
comments. The commenters were as follows:

1. Andrei K. Kojak, Esq., New Jersey Public Interest Research Group
(NJPIRG)

2. Michael J. Bradley, North Eastern States for Coordinated Air Use
Management (NESCAUM)

3. Wm. Healey, New Jersey State Chamber of Commerce

4. H.G. Ingram, Texaco

5. James C. Morford and Bernard Dziedzic, New Jersey Society for
Environmental, Economic Development (NJSEED)

6. W.D. Dermott, Exxon Company

7. Satoshi Nishibori, Nissan R&D, Inc.

8. John Guzobad, National Motorists Association

9. Michael J. Tydings, Exxon Company and representing the New
Jersey Petroleum Council

10. James Benton, New Jersey Petroleum Council

11. R.J. McCool, Eastern States Petroleum Advisory Group

12. Robert Veit, Motor Vehicle Manufacturers Association of the
United States, Inc. (MVMA)

13. Gregory Dana, Association of International Automobile Manufac-
turers

14. William Watson, GM Research Envir. Staff for MVMA

15. Al Weverstad, General Motors
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16. Steve Carrellas, National Motorists Association

17. Tony Ippolito, Sun Company

18. Fred Sacco, Fuel Merchants Association of New Jersey

19. Virginia Carlson, Hertz Corporation

20. William Dressler, New Jersey Gasoline Retailer’s Association and
Alilied Trade, Inc.

21. Jim Sinclair, New Jersey Business and Industry Assoc.

22. Charles Morgan, Mobile Environmental Affairs

23. Nancy Homeister, Ford

24. Rachel Jelly, Lotus Cars Ltd.

25. John Antholis, Edwards & Antholis

26. Michael Schwarz, Ford Motor Company

27. Gerald Esper, MVMA

28. Charles Walton, New Jersey Auto Dealer Assoc.

29. Michael Grossman, Lamborghini

30. Hugh Shannon, Exxon R&D

31. Jeffrey Seisler, Natural Gas Vehicle Coalition

32. Roger Schwarz, Public Service Electric and Gas (PSE&G)

33. Greg Dunlap, PSE&G

34. Linda Stansfield, American Lung Assoc.

35. Evan Pokarney, American Lung Assoc.

36. Michael Reilly, Wakefern Food Corp.

37. Eric Zwerling, student

38. John Ferraioli, Passaic County Health Office

39. Marie Curtis, New Jersey Environmental Lobby

40. Daniel Greenbaum, Massachusetts DEP

41. David Logan, citizen

42. Eleanor Gallagher, citizen

43. Steven Faulkner, citizen

44. Robert Dunn, citizen

45. Tim DeBrak, citizen

46. Raymond Kostanty, citizen

47. John Witham, citizen

48. Tom Bielecki, Financial Inset Industries

The following is a summary of the comments received on the proposal
and the Department’s responses. The commenter is identified after each
comment.

General Comments
Legal Authority, Legal Issues

1. COMMENT: The Low Emission Vehicle (LEV) program will offset
the impact of transportation control measures that New Jersey will be
required to adopt under Clean Air Act (CAA) §182(c)5. This section
will require New Jersey to identify and adopt “specific enforceable
transportation control strategies and transportation control measures”
to offset the growth in mobile source emissions caused by the growth
in the number of vehicles on the road and increases in the miles travelled.
This is why the LEV Porgram should be adopted by New Jersey.
(PSE&G—position paper)

RESPONSE: The Department agrees with the commenter. CAA
§182(c)(5), 42 US.C.A. §7511a(c)(5), requires that beginning November
15, 1996 and each third year thereafter the State shall submit a
demonstration as to whether current aggregate vehicle mileage, aggregate
vehicle emissions, congestion levels, and other relevant parameters are
consistent with those used for the area’s demonstration of attainment
with the National Ambient Air Quality Standards (NAAQS) for ozone.
Where such parameters and emissions levels exceed the levels projected
for purposes of the area’s attainment demonstration, the State Im-
plementation Plan (SIP) must be revised to include transportation con-
trol measures including, but not limited to, those listed at CAA §108(f),
42 US.C. §7408(f). These measures include programs for improved
public transit, roadlane restrictions to high occupancy vehicles, trip-
reduction ordinances, etc. Accordingly, the commenter is correct in
asserting that emission benefits achieved through the LEV program may
reduce the State’s dependency upon transportation control measures
(TCMs) to attain the NAAQS for ozone.

2. COMMENT: The “Adoption by Reference” clause in the proposal
denies the citizens of New Jersey a voice in this important issue. By
adopting an LEV Program identical to California’s, the Department is
allowing New Jersey’s decisions to be made by California, Therefore,
the program should be reevaluated, taking into consideration New
Jersey’s wants and needs. (Michael Tydings, New Jersey Petroleum
Council)

RESPONSE: The Department does not believe it is allowing California
to make decisions for New Jersey. NJ.A.C. 7:27-26.16 incorporates by
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reference provisions of the California’s Code of Regulations together
with several specification documents and test procedures. The Rules for
Agency Rulemaking, N.J.A.C. 1:30, specifically provide for incorporation
by reference of generally available publications approved by the Director
of Administrative Law. See N.J.A.C. 1:30-2.2(a)8. N.J.A.C. 1:30-2.2(c)1ii
also provides for the inclusion of future supplements and amendments
to those provisions incorporated by reference.

N.JS.A. 26:2C-8.3 requires that rules establishing standards and
requirements for the control of air contaminants from motor vehicles
manufactured with air pollution control devices, systems or engine
modifications be consistent with the CAA and any amendments and
supplements to the CAA. CAA §177, 42 U.S.C.A. §7507, authorizes the
State to adopt and enforce only such standards that are identical to the
California standards and only as would not create a “third vehicle” (ie.,
a motor vehicle or motor vehicle engine different than that certified in
California under California standards). Alternatively, the State may de-
termine not to adopt those emission standards, relying instead upon the
Federal standards promulgated in the CAA to reduce emissions. Discre-
tion in the Department not to adopt all future supplements and amend-
ments, while provided for at N.J.A.C. 7:27-26.16(d), would be limited
to those circumstances where the effect of such a decision would not
result in a third vehicle or otherwise place an undue burden upon motor
vehicle or motor vehicle engine manufacturers.

Due process is served in the Department’s adhering to “notice and
comment” rulemaking pursuant to the Administrative Procedure Act,
N.J.S.A. 52:14B-1 et seq., explicitly proposing to include all future supple-
ments and amendments to the documents and sources listed in the
proposal at N.J.A.C. 7:27-26.16(¢). Contrary to the assertions of the
commenter, the ultimate decision as to whether to adopt the proposal
lies in New Jersey and not in California.

3. COMMENT: The decision to adopt Federal reformulated gasoline
would have to be non-binding on the State’s part. Neither the legislative
nor the executive branch of State government can take actions which
bind their successors. The State legislative branch can take actions which
bind executive branch bodies, but the reverse is not true. Any decision
by either the executive or legislative branch is subject to judicial review.
The scenario described would almost certainly elicit litigation on the part
of the auto industry. Without a binding decision regarding the use of
California fuels, New Jersey should not proceed with adoption of the
LEV Program. (W.D. Dermott, Exxon)

RESPONSE: Consistent with the approach of Massachusetts, Maine
and New York, the Department has determined not to adopt California’s
reformulated fuel requirements. The Department recognizes that it is
not empowered legally to “bind” either its successors or the Legislature.
It was determined that New Jersey could obtain the necessary emission
reductions without introducing California fuels into the State. P.L.1993,
¢.69, approved March 10, 1993, binds the Department as far as not
allowing it to adopt California reformulated gasoline as part of the LEV
Program. The Department does not believe a more “binding” decision
is necessary for adoption of the LEV Program.

4. COMMENT: The section on Incorporation by Reference at 24
N.J.R. 1319 leads to numerous questions related to ultimate implementa-
tion. This undoubtedly will lead to potential conflicts with other
Departmental goals, most specifically that goal related to the sole use
of Federal reformulated gasoline as the fuel of choice. For such cases
in which there are conflicts, the Department indicates that it “will
propose an amendment to these rules.” This may violate the CAA which
require that a significant burden on the auto industry not be caused by
a state that adopts the California program. (W.D. Dermott)

RESPONSE: While the Department may determine that a particular
amendment or supplement to the documents or sources incorporated
by reference into N.J.A.C. 7:27-26 would be inappropriate to New
Jersey’s LEV program and, therefore, propose amendment to these rules
to preclude incorporation of that particular amendment of supplement,
it would take such action only so as not to create a third vehicle or
otherwise place an undue burden on motor vehicle or motor vehicle
engine manufacturers. Therefore, Department action would be consistent
with the CAA. It should also be made clear that of the documents the
Department has incorporated by reference, none contain references to
the use of California’s reformulated gasoline.

5. COMMENT: CAA §177 provides that a state may only “adopt . . .
California standards for which a waiver has been granted.” The Depart-
ment is therefore precluded from adopting the initial California LEV
standards until the United States Environmental Protection Agency
(EPA) grants a Federal waiver for such standards. (MVMA)

(CITE 25 N.J.R. 1387)
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RESPONSE: EPA has granted the State of California a waiver for
their low emission vehicle program as of January 7, 1993. Therefore,
this issue is moot for New Jersey.

6. COMMENT: EPA may rule that states participating in the LEV
program may get less than maximum credit for the LEV program. Thus,
it would be wiser to postpone adoption until after EPA has made its
final ruling and, if the ruling is in favor of the LEV program, then adopt
and receive maximum credit for the program. (H.G. Ingram)

RESPONSE: The Department believes that its LEV program will
receive maximum credit regardiess of when it is implemented. Program
benefits, however, will be maximized by early State implementation.

7. COMMENT: The proposed LEV regulations may contradict the
intent of the CAA. In CAA §209, Congress provided that the Federal
emission standards pre-empted state law. The legislative history of this
section indicates Congress was concerned that if states were allowed to
adopt their own emission control standards this would unduly burden
interstate commerce. Congress noted that different standards would pose
enormous difficulties on the regulated industry and would increase cost
to consumers nationwide while only citizens of one section of the country
would benefit. Because of the concern about the potential burden on
interstate commerce, Congress provided for only limited waivers to §209
Federal preemption. This concern evinced by Congress would occur in
New Jersey if the Department applied the program to the rental industry
since the citizens of New Jersey would receive at best minimal improve-
ments in air quality from the increased vehicle emissions standards
imposed on rental vehicles while citizens from states up and down the
eastern seaboard would incur increased rental cost and be inconve-
nienced from diminished availability of cars that may be rented for trips
to New Jersey. (Virginia Carlson)

RESPONSE: The commenter misconstrues the effect of CAA §209(b),
42 U.S.C.A. §7543(b), in stating that Congress provided for only limited
waivers to CAA §209(a), 42 U.S.C.A. §7543(a), Federal preemption. The
provision waives application of the entire section addressing Federal
preemption with respect to motor vehicle and motor vehicle engine
emissions (other than crankcase emission standards). Adoption of the
New Jersey LEV Program reflects the Department’s position that
improvements in air quality will insure the benefit to New Jersey’s
citizens from every car, rental or otherwise, meeting the prescribed
standards.

The Department remains confident that the LEV program will be
implemented throughout the Ozone Transport Region (OTR) which
includes the States of Connecticut, Delaware, Maine, Maryland,
Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania,
Rhode Island, and Vermont and the Consolidated Metropolitan
Statistical Area that includes the District of Columbia and portions of
Virginia. Maine, Massachusetts, and New York have already adopted
the program. The remainder of the OTR, from Virginia to Maine, other
than Connecticut, has committed to propose adoption of the LEV
standards as soon as possible. Therefore, adoption of the LEV Program
should not result in diminished availability of rental cars in the Northeast.
Should rental companies still be concerned about the diminished avail-
ability of cars that may be rented for trips to New Jersey, they should
consider the purchase “50-State” vehicles that comply with both Cali-
fornia and Federal standards. In order to reduce any potential burden
on the rental industry, the adoption now provides for an exemption from
compliance with the LEV standards for a period up to 30 days from
the date of delivery.

Cost Effectiveness

8. COMMENT: In the NESCAUM analysis of the California LEV
program, the northeast states chose to rely on the original marginal cost
estimates developed by the California Air Resources Board (CARB) of
$70.00 per vehicle for Transitional Low Emission Vehicle (TLEV), and
$170.00 for a LEV or Ultra Low Emission Vehicle (ULEV). CARB and
NESCAUM still believe that these estimates reflect a reasonable average
cost differential between the future federal and California vehicles.
Additional costs for Electrically Heated Catalyst’s (EHC’s) are not re-
quired for all cars and the process to obtain these extra features varies
from vehicle to vehicle. Thus, NESCAUM believes that the LEV Pro-
gram is a cost effective program with optimal benefits and should be
adopted by New Jersey. (Mike Bradley)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

9. COMMENT: In trying to control air contaminants, mobile point
sources are the most cost effective targets. Motor vehicles are the most

(CITE 25 N.J.R. 1388)
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abundant sources of air pollution in New Jersey and it would be nearly
impossible for New Jersey to comply with the CAA’s ozone standards
without adopting stricter auto emissions controls. Thus the LEV Program
would not only effectively control the largest source of air contaminants
today but it would also be doing so in an economic fashion. (Drew Kojak)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

10. COMMENT: In reference to the cost of the Electrically Heated
Catalyst (EHC), costs are estimated by W.R. Grace at $200.00 to $300.00
per car. This is still well below what the auto industry claims EHC'’s
will cost and EHC’s will not be required on every vehicle produced.
(Drew Kojak)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

11. COMMENT: As each additional state joins the LEV program, the
cost to consumers of these cars drops. When the automobile companies
drop their opposition to the plan and concentrate on designing less
polluting vehicles, New Jersey residents will benefit. Therefore, the LEV
Program should be adopted in New Jersey. (Drew Kojak)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

12. COMMENT: A failure to comply with the Federal CAA could
result in serious economic hardship to the State. The Clean Air Act
Amendments of 1990 (CAAA) include several sanctions to be
implemented should New Jersey miss any of its deadlines. These sanc-
tions include a prohibition on permitting or constructing major new
facilities, the withholding of hundreds of millions of dollars in Federal
transportation funds and EPA’s taking on the responsibility to implement
air quality programs in the State. New Jersey Public Interest Research
Group (NJPIRG) feels that compliance cannot be obtained without the
LEV Program. In addition, these types of sanctions could be much more
detrimental to industry than any of the effects of the LEV Program.
Thus, the LEV Program is essential to the New Jersey air quality
program. (Drew Kojak)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

13. COMMENT: It is important to note that New Jersey’s LEV
Program will cost significantly less than the implementation of other
emission reduction programs. According to Project: Clean Air,
implementation of the LEV program will achieve more than 25 tons of
daily hydrocarbon reduction at an annual direct cost of $50 million in
1995 increasing to $60 million by 2010. Thus, the LEV Program should
be adopted in lieu of these other programs. (PSE&G position paper)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal. However, the LEV Program is not being
implemented instead of, but rather as a compliment to, other emissions
reduction programs necessary to achieve and maintain the NAAQS for
ozone and carbon monoxide (CO).

14. COMMENT: The Department estimates the LEV program to be
up to 70 percent less costly, in terms of dollars required to reduce a
ton of pollutant, than stationary source volatile organic compounds
(VOC) emission reduction costs. This makes the LEV Program a more
cost effective plan that New Jersey should adopt. (PSE&G position
paper)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

15. COMMENT: Natural gas is an economical vehicle fuel. An
equivalent gallon of natural gas sells for between 42 cents and 90 cents.
On the average, compressed natural gas retails for about 70 cents an
equivalent gallon. There must be a sufficient price spread between the
alternative fuel and the traditional fuel. Thirty cents difference allows
high fuel consuming vehicle to achieve economic payback in a reasonable
timeframe (two to three years); a 50 cents differential typically provides
a payback in under two years. Because the LEV Program will involve
alternative fuels such as natural gas, the LEV Program should be im-
plemented in New Jersey. (Jeffrey Seisler)

RESPONSE: The Department, noting that the LEV Program may
serve to facilitate the development of alternatively-fueled vehicles,
acknowledges receipt of this comment in support of the proposal.

16. COMMENT: It has been established that Americans are willing
to pay more for products that are genuinely beneficial to their health
or the health of the natural environment. If a vehicle was sincerely
advertised as being kinder to the environment, the American public
would be more apt to spend the extra amount to purchase this vehicle

NEW JERSEY REGISTER, MONDAY, APRIL §, 1993



You're viewing an archived copy from the New Jersey State Library.

PROPOSALS

over the other choices. The LEV Program would be warmly received
if it was adopted in New Jersey. (Eric Zwerling)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

17. COMMENT: The State of New Jersey is completely in non-
attainment with the CAA. The present and potentially dangerous impact
upon our health, environment and economy certainly outweighs any
argument about the incremental costs to the public for LEVs. This is
why the LEV program cannot be ignored and must be implemented in
New Jersey. (John Ferraioli, Passaic County Health Dept.)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal. '

18. COMMENT: The Department could develop a mobile to sta-
tionary source emission trading program, which could be incorporated
into permits issued for new and modified stationary sources. The trading
program would allow reductions in mobile source emissions to be cred-
ited as offsets against emissions from new or modified stationary sources.
This would enhance the benefits of the LEV Program to the State of
New Jersey, making it irresistible to pass over. (Greg Dunlap)

RESPONSE: The Department is currently working along with the
OTC on a variety of trading programs, including the trade between
stationary and mobile sources. In fact, the State’s existing emission offset
rule (N.J.A.C. 7:27-18) allows facilities reaching offsets to acquire them
from mobile sources.

19. COMMENT: The cost of compliance has been a highly contested
issue. The auto industry’s claims that the cost of compliance would be
more than $1,000 per car are not true. The additional cost of compliance
for the new Ford Escort is about $72.00 per car. It is a cost that Ford
has generously decided not to pass onto California consumers. NJPIRG
sees no reason why New Jersey shouldn’t benefit from the same generosi-
ty. If this were the case, the LEV Program would be even more cost
effective than previous estimates and should be adopted. (Drew Kojak)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

20. COMMENT: Natural gas is the only clean fuel subject to both
public utility taxes and motor fuels tax. Beyond this obvious inequity,
we believe there are other tax incentives that can be considered. For
example, the incremental cost of any low-emission vehicle and the cost
of refueling equipment could be exempted from Sales and Use Tax. This
is why we feel that alternative fuels should be considered in addition
to the LEV program. (Greg Dunlap)

RESPONSE: The Department supports the use of CNG as an alterna-
tive fuel and encourages incentives to further its use.

21. COMMENT: Emphasis should be made on the various incentives
that could significantly improve the economic picture. To encourage
voluntary use of LEVs and increased public acceptance of the State’s
proposed program, the State should attempt to remove economic and
regulatory barriers associated with LEVs. Current tax policies, incremen-
tal costs associated with low-emission vehicles, and refueling infrastruc-
ture development are all issues that can be addressed. If these issues
were addressed, public acceptance of the LEV Program would increase
and the program would be more likely to be adopted. (Greg Dunlap)

RESPONSE: The Department will take these factors into consider-
ation upon actual implementation of the LEV Program within New
Jersey. Nonetheless, the Department feels that the LEV Program is cost
effective on its own without aid from other incentive programs.

22. COMMENT: The cost of clean cars or clean fuel is irrelevant.
Expense is not the issue, the environment and health of New Jersey
are the relevant issues. If foreign vehicle corporations can accomplish
these increased efficiency standards, so can American corporations. If
American corporations accomplished such emissions reductions, maybe
more people would buy American. The LEV Program should be adopted
in New Jersey because it’s good for the health and welfare of the citizens
of this State. (Eric Zwerling)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.

23. COMMENT: When considering the cost of the LEV Program, it
is a realistic assumption that with poor air quality also comes increased
medical costs. If low emission vehicles cost a few dollars more, it is at
a fraction of the cost of added medical facilities and health care for
those increasingly at risk. This is why the LEV program should be
adopted. (Marie Curtis, New Jersey Env. Lobby)

RESPONSE: The Department acknowledges receipt of this comment
in support of the proposal.
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24, COMMENT: The achievements already being realized under the
CAA will cost an estimated $30 billion a year in addition to the more
than $30 billion industry already spends to meet air quality standards.
The additional financial burden of the LEV Program will put undue
economic stress on the citizens of this State, since the economic situation
is already fragile. Due to the present economic situation of New Jersey,
the LEV Program should be postponed indefinitely.

Adoption of a California Car Standard will result in higher priced
automobiles. This is the point made by the people who must make and
market the automobiles. The New Jersey Chamber of Commerce feels
their estimate of $1,000 is accurate. A low-emission vehicle will cost more
to purchase, more to maintain and more to fuel. For these reasons, we
believe the LEV Program is wrong for New Jersey. (William Healey,
N.J. Chamber of Commerce)

RESPONSE: Under the CAAA, states are required to adopt and
implement a combination of pollution control strategies that are ade-
quate to attain and maintain the NAAQS. While each state does have
discretion as to how these standards may be obtained, they are still bound
by a number of Federal mandates. A state’s failure to adequately attain
and/or maintain NAAQS will result in the non-discretionary imposition
of punitive Federal sanctions including a revocation of Federal highway
monies and a virtual ban on industrial growth. The Department feels
this would put a greater financial burden on industry since it is positive
that New Jersey will not meet NAAQS without implementing the LEV
program.

In addition, the Department would like to stress the relative cost
effectiveness of the LEV program. The alternative to controlling mobile
sources of air pollution is to target stationary sources at a cost of $1,000
to $5,000 for phase I ahd II oxides of nitrogen (NO,) emission reduction
and an additional $6,000 for each ton of VOC reduced. At this rate,
control of stationary sources is expected to exceed $15,000 per ton of
emission over the next two decades in order to be adequate for NAAQS.
The LEV program is expected to cost $900.00 per ton to meet the same
standards within the same time frame. The financial differences are
clearly evident.

The Department believes that the technology used to meet the LEV
emission standards will not require an appreciable increase in
maintenance or loss in fuel economy.

25, COMMENT: Congress has requested that a report on emissions
not currently regulated be developed because they recognized that the
cost of further control on automobiles is becoming very expensive. The
control of presently uncontrolled pollution sources, such as lawn mowers,
recreational vehicles, etc., will be cheaper and just as effective as control-
ling motor vehicle emissions. Therefore, these controls should be looked
at first before the State involves itself in an expensive and time consum-
in