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SCHOOL LA"V DECISIONS 

DISMISSAL OF SUPERVISOR OF BUILDINGS 

GUSTAV S. SCHWARZROCK, 

Appellant,
 
vs.
 

THC BOARD OF EDUCATION OF THE 

CITY OF BAYONNE, 

Respondent. 

DCCISION OF THE COMMISSIO:-.rCR OF EDUCATlO:-.r 

The Appellant, Gustav S. Schwarz rock, was appointed by the Board of 
Education of the City of Bayonne on May 1, 1913, as supervisor of buildings 
and repairs for a term of three years from Jnly 1, 1913. \Vhile acting in 
such capacity, namely, on July 23, 1914, charges were preferred against the 
Appellant to the effect that i1e solicited a gift of $25 f rom one Nathan Baress, 
a junk dealer, in return for which the Appellant was to permit Nathan 
Baress to take away a certain amount of junk belonging to the Board of 
Education and nnder the charge of the Appellant. 

Under these charges the Board of Education tried Mr. Schwarzrock and 
found him guilty as charged. He was dismissed from the service of the 
B03rcl on November 19, 1914. From this action of the Board appeal was 
taken and a hearing was held by the late Assistant Commissioner of Educa
tion, J. B. Betts. Testimony was taken, but before decision was reached 
Mr. Betts died. Typewritten testimony was submitted to the present Assist
ant Commissioner of Education for consideration. Oral argument was had 
,md written memorandums were filed bearing on the case. 

An examination of the testimony shows that all the evidence given in the 
case bore on the question of whether or not a bribe had been solicited by 
Mr. Schwarzrock. This was the fundamental question to be decided in the 
case. The dismiss81 of Mr. Schwarzrock by the Board of Education was 
made on the charge that he did solicit of s8id Nathan Baress a bribe. Coun
sel for the Appellant in the memorandum filed with the Commissioner makes 
this statement: "\Ve (the Appellant) maintain that in a case like the present 
where criminal charges are made against a man and not mere incapacity the 
charges are of such a serious nature that it' is necessary to prove the charges 
beyond a reasonable doubt in order to sustain dismissaL" 

Holding that the charges were of a criminal nature, the Commissioner de
cided that this was not a controversy arising under the School Law and 
therefore dismissed the appeal. The Appellant took the case to the State 
Board of Education on further appeal. This body decided that inasmuch as 
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4 SCHOOL LAW DECISIONS. 

a contract existed between Mr. Schwarzrock and the Bayonne Board of 
Education it was a proper matter for adjudication by the Commissioner and 
remanded the case back to him for further consideration and the taking of 
new testimony. Counsel in the case were notified that the matter would be 
taken up and a re-hearing given if desired. Counsel thereupon, by agree
ment, submitted a stipulation which set forth that Nathan Baress, the main 
witness in the case, had been indicted for perjury and had pleaded non 
vult. This was the only new testimony in the case. 

At the hearing before Commissioner Betts, Nathan Baress testified that 
Mr. Schwarzrock came to see him while he, Baress, was loading scrap iron 
at the railroad station. The following is Nathan Baress' testimony on this 
point: 

"Schwarzrock says to me, he says: 'Can't you spare me $25?' I says, 
'What for the $25?' Well, he says, 'Oh, I will straighten it up with you 
if you will take that stuff away.' I believe I said, 'I haven't got the money, 
but I will see you a little later.' Then he went away. I told him at 21st 
street; there are some saloons up there. Q. Did you meet him at Green
burg's place? A. I did meet him in a saloon. Q. And what conversation did 
you have with him then? A. I think we had a drink together, and he started 
to ask me again for $25, and I told him I wouldn't bother giving any money. 
Q. You told him you didn't think you would pay $25? A. I wouldn't bother 
with that matter at all, the $25. Q. How much stuff was there there? A. My 
estimate was $100." 

William Baress, son 'of Nathan Baress, who was at the railroad station at 
the time, testified that he saw Mr. Schwarzrock talking to his father and over
heard the conversation as testified to by Mr. Baress. 

Mr. Schwarz rock, in his testimony, denies the charge of soliciting a bribe 
made by Mr. Baress. He denies being at the railroad station on the day that 
it is alleged the conversation took place. In his denial he is supported by his 
son. 

It thus appears that we have to pass on the question of the veracity of the 
two main witnesses, Mr. Baress on the one hand and Mr. Schwarzrock on the 
other. Several reputable witnesses were called to testify as to the character 
of Mr. Schwarzrock. All gave testimony to the good character and stand
ing in the community of Mr. Schwarzrock. On the other hand, the Court 
records in the case of Mr. Baress show that he was indicted for perjury and 
pleaded non vult. The good character of Mr. Schwarzrock on the one side 
and the bad character of Mr. Baress on the other side should be considered 
in reaching a conclusion in the case. The word of one man is as good as the 
word of another, provided the .one man's general reputation for veracity 
is as good as that of the other. Then, too,' the character of the testimony 
should be taken into consideration. Mr. Baress does not charge directly that 
a bribe was solicited or a bargain was made or even that a bargain was pro
posed that for a certain sum, namely $25, there would be delivered to him 
scrap iron worth $100. 

Reading the testimony closely, even if it be taken to be true, there is noth
ing more indicated in the testimony itself than the fact that Mr. Schwarzrock 
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wanted to borrow $25 from Mr. Baress. "He would make it right when he 
came for the scrap iron" might be construed to mean that he would settle 
with him when he came for the scrap iron. So there is an absence of a 
direct charge that a bribe was solicited. That would have to be read into the 
testimony. There is no claim that the alleged bribe was ever consummated. 
Certain it is there is no evidence that any property of the Board of Education 
was corruptly bargained away by Mr. Schwarzrock. Assuming that the testi 
mony of Mr. Baress is true, we have to further assume that in the corrupt 
bargain which was proposed Mr. Baress' character was so far above that of 
Mr. Schwarz rock that he repelled the corrupt proposal. This the general 
testimony in the case will not bear out. 

I therefore must conclude that the charges were not proven to the satis
faction of any unprejudiced mind. Inasmuch as the dismissal of Mr. 
Schwarzrock was based upon the charge of soliciting a bribe, inasmuch as 
the bargain was never consummated, and inasmuch as the testimony sup
porting the charge is of such a doubtful character, I am clearly of the opinion 
that Mr. Schwarzrock's dismissal as supervisor of buildings and repairs was 
without cause. 

The appeal is sustained. 

July 13, 1916. 

DECISION OF THE STATE BOARD OF EDUCATION 

In this case the Appeilant, Schwarzrock, while in the service of the Re
spondent, was accused of soliciting a bribe from a junk dealer. He was 
duly tried by the Respondent, found guilty, and dismissed from the service 
of the Respondent. 

The injection of an alleged crime into the case has confused the issue. The 
Board of Education, the Commissioner of Education, and the State Board 
of Education have no jurisdiction in criminal matters. There was a contract 
for three years' service between Schwarzrock and the Board of Education 
of Bayonne, and the only pertinence of the alleged crime in the case was the 
furnishing of a possible excuse to the Respondent for dismissing the Ap
pellant and thus terminating the contract. The sole question seems to be: Is 
the evidence of bribery offered sufficient to warrant the Respondent in dis
missing the Appellant from service and thus terminating the contract? We 
do not think it is. 

The decision of the Commissioner is affirmed.
 

October 7, 1916.
 

DECISION OF THE SUPREME COURT
 

The certiorari at the suit of the Board of Education brings up the decision 
of the State Board affirming the Commissioner of Education and reversing 
the action of the local Board removing Schwarzrock from the position of 
supervisor of buildings and repairs. 

1. I agree with the State Board that the controversy was one of which the 
Commissioner of Education and the State Board had jurisdiction under Section 
10 of the School Law. That the controversy was whether the local Board 
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had rightfully removed Schwarzrock from a position existing under the School 
Law. The proceeding could only result in either affirming or reversing the 
removal. It could not result in any binding judgment as to his guilt or 
innocence of the charge of attempting bribery; the finding that he was guilty 
or innocent could only be a finding for the purpose of action by the Board, 
not for the purpose of the Criminal Law. Whether in such a case the Board 
should act before action is taken by the criminal courts is a matter resting in 
the discretion of the Board. 

2. It necessarily results from the provision that the facts involved in any 
controversy or dispute shall be made known to the Commissioner by written 
statements verified by oath and accompanied by certified copies of documents, 
that the hearing before him should be a new hearing, and that he is not limited 
to a mere review of evidence taken before the local Board. An examination 
of the evidence in this case makes it clear that the Commissioner and the State 
Board reached a correct result. It would be intolerable to permit a public 
official of good repute to be dismissed from office on the testimony of one 
who had been convicted of perjury. in the face of the officer's denial. 

3. The action of the State Board setting aside the removal of Schwarzrock 
has the effect of a judgment and a mandamus will issue in a proper case. 
Thompson vs. Board of Education, 57 N. J. L. 628. The alternative writ in 
the present case avers that Schwarzrock was appointed supervisor for three 
years at a salary of $1,800; that after his wrongful dismissal he was always 
ready and willing to perform his duties until July 1, 1916 (the expiration of 
his term), and that the local board refused to allow him to do so; that they 
refused to pay him the sum due as salary $3,000; that there are funds in the 
hands of the Commissioner of Finance and the Custodian of the School Funds 
applicable to the payment of said sum of $3,000, These averments are ad
mitted by the demurrer. Perhaps the Defendant meant to challenge the aver
ments by the reasons, but it is a mistake to say, as in reasons three and four, 
that the writ does not show that the amount claimed is in possession of Re
spondents, and that it does not show that the Respondents are in possession of 
moneys applicable to the payment required by the writ. The writ does show 
these facts. If the defendants meant to traverse the averments they should 
not have demurred. I cannot distinguish the present case from Thompson w. 
Board of Education, supra. The writ should go. \Vhile it prays relief in the 
alternative, that was proper in view of the relator's uncertainty whether tht:re 
were funds in hand to meet his claim. In view of the admission of that fact, 
I see no reason why the peremptory mandamus should not command the draw
ing of a salary warrant upon the custodian and the payment by the custodian, 
or other proper officer. The relator is entitled to costs. 

July 6, 1917. 
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CLAIM OF CITY SUPERINTENDENT FOR EXTRA COMPENSATION 

WILLIAM G. SULLIVAN, 

Appellant,
 
vs.
 

BOARD OF EDUCATION OF 'l'RE CITY OF 

PLEASANTVILLE, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

William G. Sullivan, who for a number of years prior to July 15, 1926, had 
been Superintendent of Schools of the City of Pleasantville, brings this appeal 
to require the Board of Education of Pleasantville to pay to him the sum of 
$300 and interest which he claims is due him in accordance with resolutions 
of the Board of Education. 

The case is submitted on petition of appeal, answer to the petition and stipu
lation of counsel which disclose the following agreement of facts: 

For the school year 1922-23 the petitioner received a salary of $3,200. 
On January 16, 1923, the Board of Education and Mr. Sullivan entered into 

a contract wherein and whereby the Appellant was employed as Superintendent 
of Schools of the City of Pleasantville for the term of three years from July 
15, 1923, at an annual salary of $3,200. 

The following appear in the minutes of the Board of Education: 
April 4, 1923. "On motion the following teachers be elected for the coming 

year: Superintendent of Schools, \Villiam G. Sullivan, Principal Charles O. 
Wilson, Sara Van Gilder, Emory Hellirch---Nettie Adams, Pril1.-- 
Charles Ingersoll, Principal---Special teachers Irma Stiles, Laura Car
penter, Anna Uzzell, Thomas F. Barnes, Roy W. Ayres." (---Used in
stead of naming other teachers shown in the minutes.) 

April 18, 1923. "On motion all teachers now employed and re-elected ior 
the coming year receive an increase in salary of $100 per school year." 

Petitioner did not receive an increase in salary for the year 1923-24 although 
he protested to the secretary of the board that his salary check was not in 
accord with the action of the Board of Education. 

May 6, 1924. "On motion the following teachers be re-elected at an 111

crease of salary of $100, carried. 
vVilliam G. Sullivan, Superintendent 
High School, Charles O. vVilson, Principal 

Charlotte Kacobs 

School No. 1,	 Nettie Adams, Principal
 
Carrie Bowen
 

School No. -,? Charles Ingersoll, Principal
 
Mary Blackus
 

School No. 3, Hazel Haxton, Principal
 
Mina Leeds
 

School No.4, Tillman Johnson, Principal
 
Helen G. Lull."
 

(---used instead of other teachers names.)
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Petitioner received a salary of $3,300 for the year 1924-25. 
The name of the Petitioner does not appear among those employed for the 

school year 1925-26, although he continued to serve during that year and re
ceived a salary of $3,300. 

At the meeting of July 22, 1926, Petitioner made claim for $100 for each 
of the school years 1923-24, 1924-25, 1925-26, with interest-a total of 
$300 with interest. 

Counsel for Appellant contends that the action of the board in January, 
1923, in making a contract for three years was ultra vi,'es and could not bind 
the board which organized February 1, 1923. It was held by the Commissioner 
of Education in the case of Albert S. Davis 7'S. Board of Education of the 
Town of Boonton, decided December 24, 1925, that a contract for three years 
though plainly voidable by a succeeding board is nevertheless capable of sub
sequent ratification either express or implied. The Commissioner is of the 
opinion that the minutes do not show an express or implied acceptance of the 
January, 1923, contract as the name of Appellant appears among the list of 
teachers employed by the board for the year 1923-24 and also for the year 
1924-25, and therefore the superintendent's employment was from year to year; 
and in the absence of resolution for 1925-26, the employment is deemed to be 
under the same conditions as the preceding year. 

Counsel for Respondent while claiming the validity of the contract, suggests 
that under the doctrine of estoppel that after having accepted the benefits of 
the contract, the Appellant is estopped from claiming it is illegal and void. 
The Commissioner cannot agree with counsel that Appellant accepted the 
benefits of the three-year contract. Mr. Snllivan did, however, accept em
ployment and receive compensation which the board intended to be paid for 
his services. 

Appellant made no protest to the board that the compensation was not in 
his opinion in full of the amount to which he was entitled. It is true that 
Mr. Sullivan told the secretary soon after receiving his first salary installment 
for the year 1923-24 that he had not drawn the check in accordance with the 
board's resolution. The objection to the secretary appears to be quite informal. 
There is no evidence that Mr. Sullivan made any protest to the board that the 
payments were not in full of the amounts he deemed to be due him until after 
the expiration of the three years referred to, when he was no longer under 
the employ of the board. The actual date of the protest was, in fact, July 22, 
1926. 

The New Jersey Supreme Court held in the case of Love vs. Mayor, &c., of 
Jersey City (40 N. J. 1. 456), as follows: 

"My opinion is, that by the power of appointment and control given 
to this board in the case of this officer, they had such authority; but it 
15 not necessary to decide this point, for it will never be tolerated that a 
municipal officer shall receive his pay at a fixed rate without dissent, 
hold his office for his full term, and at the end demand a higher rate 
uamed in some prior act. If he was not satisfied he should have offered 
his resignation, and the city would have found some one to take his 
place for the reduced salary. His continuance in office was an assent to 
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the reduction of his salary, and his receipt of monthly warrants and 
payments during the whole term is an estoppel against any error in the 
mode of reduction, or the amount fixed by the board of finance and 
taxation. * * * The production of a circular of prior date with other 
terms of compensation did not alter the case. A public officer is no less 
strongly bound by his active consent (0 the terms of his employment, 
where he has every month received his salary at a reduced rate, with 
nothing more than an informal notice to some member of the board 
of finance and taxation that he shaH claim greater compensation. He 
had the simple remedy in his own hands, if he felt aggrieved by the 
action of the legislature and board of finance. If he continued in office 
his acquiesence establishes his consent to the terms fixed by the board." 

In the case of City of I,exington vs. Renick (lOS Ky. 785), the opinion was 
in part as follows: 

"There is another obj ection to a recovery by appellees. They ac
cepted their salaries as reduced by the ordinance of March 7, 1896, until 
they were discharged, on May 27th of the next year without making 
any objection or setting up a claim that more was due them. \Vhen 
they did this, they knew that if they set up such a claim, it might en
danger their future tenure of office; and after accepting the smaller 
salary, and continuing to enjoy the office, they are estopped to claim 
money which they elected not to ask for. 

"In Alexander '1/S. vVoodford Spring Lake Fishing Company, 90 Ky. 
222 (14 S. W. 80), this court said: 'vVhen a man with full knowledge, 
or at least with sufficient notice or means of knowledge of his rights 
and all the material circumstances of the case, freely and advi,edly does 
anyrhing which amounts to a recognition of a transaction or acts in a 
manner inconsistent with the repudiation, * * * the transaction 
although originally impeachable, becomes unimpeachable in equity.' " 

In the case of City of Lexington vs. Renick, 105 Ky. 785, on petition for 
rehearing the court said: 

"The distinguished counsel also insists that there can be no estoppel 
in this case, because an estoppel never arises from the acceptance of part 
of a debt in payment of the whole. This is not (he doctrine on which 
the opinion rests. Appellees knew at the end of each month that the 
city thought it was getting their services at the reduced salary. They 
also knew that, if they refused to serve the city at the reduced price, 
it might exercise its pleasure of discharging them at will. Knowing 
this, they accepted the reduced salary to avoid the risk of losing their 
places, and the city continued them in its service from month to month 
upon the supposition that they were willing to serve it for the amount 
paid. To allow them now to hold the city liable for their original 
salaries i~ to allow them to put the city in a worse position, and inflict 
a loss on it which it might have avoided had they not misled it by their 
conduct." 



10 SCHOOL LA W DECISION~. 

The cases of Boyle vs. Ogden, 24 Utah 443, and Commissioners vs. Sewell, 
3 Okla. 281, seem to be to the same effect. 

According to the legal authorities above cited, it is the opinion of the Com
missioner that after accepting during the three years the salary paid by the 
Pleasantville Board of Education without a protest to the board, Appellant IS 
now estopped from claiming that a balance of salary is due him. 

The case is hereby dismissed.
 

November 30, 1926.
 

Affirmed by State Board of Education without written opinion, February 
5, 1927. 

REDUCTION OF SALARY OF TRUANT OFFICER 

IN THE MATTER of JOHN F. HALL, 

Appellant,
 
vs.
 

THE BOARD OF EDUCNrION OF ATLANTIC 

CI1'Y, 
Respondent. 

13a bcock ~.nd Champion, for the Appellant.
 
James H. T-j ayes, Jr., for the Respondent.
 

DI!CISTON 010' THE COM !II ISSIQNER 01' EDUC i\'l'JON 

The Appcllant is employed by the Respondent as a trnant officer. He was 
first appointed on September I, 1910, at a salary 0 f seventy dollars per 
month. The following year his salary was increased to eighty-five dollars 
per 1110nth. and continned at that amonnt nntil October, H)12. On October 
2, 1912, D. F. ~lcDonald presented to the Respondent the following charge 
against the Appellant: 

"To the 13o:1rd of Edncation of Atlantic City: 
"1 desire to prefer the following charge against Jol1l1 F. Hall. 

trnant officer of the City of Atlantic City, that the services he 
is I'endel"ing to the BO:1rd of Edncation of Atlantic City are not 
COllll11ensnrate with the salary received by said trnant ol1il'er, 
said salary being too high." 

On the 16th of October, 1912, the Respondent held a hearing on the above 
complaint, and, at a later date, snstained the charge and adopted a resolntion 
redncing the salary of the Appellant to sixty-five dollars per 1110nth. It is 
from this action that the appeal is taken. 

Chapter 275, P. L I9II, provides that "the services of all truant oflicers 
of the public schools in any school district in any city of the State shall be, 
during good behavior and efficiency, after the expiration of a period of 
employment of one year in said school district." It also provides that "no 
truant officer shall be dismissed or snbjected to a rednction of salary except 
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for inefficiency, conduct unbecoming an officer or other just cause, and after 
a written charge of the cause or causes shall have been preferred against 
him or her, signed by the person or persons making the same." 

No charge of "inefficiency or conduct unbecoming an officer" was made 
against the AppeUant, and the charge, therefore, must be considered as 
h.ving been made for "other just cause." 

The testimony shows that, prior to the beginning of the present sG:hool 
year, some of the truant officers had charge of two schools and others had 
charge of three or four; that the Respondent at the beginning of the year 
appointed an additional officer and re-adj usted the work so as to give each 
officer supervision of about the same number of children. Such re-adjust
ment is assigned as the "just cause" for reducing the salary of the Appellant. 

The Complainant, who is also Chairman of the Committee of the Board 
of Education having charge of the truant officers, testified in part as follows: 

Q. And you think that because their districts have been cut down their 
services have been cut down, is that the idea? 

A. We think each one having two schools can give more efficiency. 
Q. YOl1 say that is the reason, they don't have as extended services now 

because they have less district? 
A. The Committee felt as if they would give l1S better results. Often at 

the meetings they would say, "well, now, we didn't see such and such a man, 
he wasn't at home, or such and such a man, but we wiU go there to-morrow, . 
and this girl we couldn't find." Now, the Committee fclt as if we could get 
better results by having two schools. Now, Mr. Burger had to go all the 
way from Michigan Avenue aU the way to Jackson, covering four schools. 
N ow, that was entirely too much work for one man." 

Q. Has this change in the districting affected the amount of services these 
persons are rel:]l1ired to render? 

A. 'vVe thought they would give us better services by having only two 
schools. 

Surely the rendering of more efficient service cannot be considered as "j ust 
cause" for reducing officers compensation. 

Relieving a truant officer of a part of his duties is not "just cause" for 
reducing his salary. To adopt such interpretation of the law would make 
it possible for a Board of Education to defeat the intent of the law by reduc
ing his salary below a living wage. thereby forcing him to resign. 

The resolution adopted by the Respondent reducing the salary of the Ap
pcllant is a violation of the statute, and is, therefore, null and void. 

rune 13, 1913. 
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NECESSITY OF SEPARATE ADVERTISEMENT FOR SCHOOL
 
BUILDING CONSTRUCTION
 

THEODORE G. CLATTS, 

Appellant,
 
vs.
 

BOARD OF EDlJCATION OF THE BOROlJGH 

OF SEASIDE PARK, 

Respondent. 

DECISION of THE COMMISSIONER OF EDUCATION 

This action is brought by Theodore G. Clatts, whose bid of $29,500 was the 
lowest by $1,309 of those received by the Seaside Park Board of Education 
on January 18, 1927, in response to its advertisement for general construction 
bids in connection with the erection of a proposed new school building. 
Appellant alleges the action of the Respondent to be illegal in proceeding upon 
receipt of the bids to reject them all and to re-advertise for new proposals. 

The Assistant Commissioner of Education conducted a hearing in this case 
at the Toms River Court House on March 18, 1927. at which the testimony of 
witnesses on both sides was heard. Briefs on the legal points involved have 
also subsequently been filed by ccunsel for both Appellant and Respondent. 

From all the facts in the case it appears that after the Respondent had ad
vertised for and received bids upon general construction, together with plumb
ing work as one item and upon heating, ventilating and electrical work as the 
second item, it was discovered that preparation of sepal'ate plans and specifi
cations and separate advertisement for bids in connection with each of the four 
branches of the work, namely, g'eneral construction, plumbing, heating and 
ventilating, and electrical work, are required by the provisions of Chapter 95, 
P. L. 1915, which has been construed to apply to school buildings and which 
reads as follows: 

"Hereafter in the preparation of plans and specifications for the 
erection, construction, alteration or repair of any public buildings in 
this State, whether the same is to be erected, altered or repaired by the 
State or any political sub-division thereof, when the entire cost of such 
work will exceed one thousand dollars in amount, it shall be the duty 
of the architect, engineer or other person preparing such plans and speci
fications, to prepare separate plans and specifications for the plumbing 
and gas fitting, and all work kindred thereto, and of the stearn and hot 
water heating and ventilating apparatus, steam power plants and work 
kindred thereto, and electrical work; and it shall be the further duty 
of the board or body, person or persons authorized by law to award 
contracts for the erection, construction, alteration or repair of any such 
public building, to advertise for, in the manner provided by law, and to 
receive separate bids for each of the said branches of work, and to award 
contracts for the same to the lowest responsible bidder for each of such 
branches respectively." 
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The Respondent thereupon rejected all bids received by it on January 18, 
1927, in response to its advertisement, and after separating the plans and 
specifications according to the several branches of work and making certain 
other changes in the specifications, proceeded to advertise for new proposals. 

The Commissioner cannot agree with Appellant's contention that Chapter 
95, P. 1. 1915, which requires separate plans and specifications and separate 
advertisement for bids for the several branches of public building construction 
work, is merely permissive in its provisions. It is his opinion that such pro
visions are absolutely mandatory and that boards of education have no alterna
tive but to comply with them. Had, therefore, the Seaside Park Board of 
Education awarded to the Appellant, as lowest bidder under its first adver
tisement, the general cOllstruction contract with plumbing work included, such 
action would have been, in the Commissioner's opinion, contrary to statutory 
requirements and liable to be set aside either at the suit of a taxpayer or of 
any bidders who might claim to have been deprived of their right uncler the 
law of bidding separately upon the general construction and plumbing work 
respectively. It was held, moreover, by the New Jersey Supreme Court in 
the case of ]. 1. Armitage vs. Mayor and Common Council of the City of 
Newark, etc. (in which instance the statute permitted municipalities in adver
tising for proposals in connection with public work to reject any and all bids), 
that "If, after the bids were received, the city decided that it would be better 
to contract only with the general contractor, it was open to the city to reject 
all bids and to re-advertise ior bids by general contractors only." It must, of 
course, be assumed that new terms advertisGd after rejection of all bids are 
such as are authorized by law. While, therefore, under Chapter 95, P. L. 1915, 
it would be legally impossible for a Board of Education to reject bids received 
separately on the various branches of work and re-advertise for proposals on 
such work as a general contract (as was lawful in the above case) the prin
ciple involved is entirely applicable, and a school board therefore can legally, 
under a reservation in its advertisement, rej ect all proposals and then proceed 
to make and re-advertise any changes in the specifications which may be 
authorized by law. It is therefore the opinion of the Commissioner that re
gardless of the illegality of the terms first advertised by the Seaside Park 
Board of Education requiring their rejection, if the board after receiving' 
proposals under its first advertisement on January 18th desired to make such 
changes in the plans and specifications as it actually did make, it was legally 
justified in rejecting all bids uncler the power reserved by it in the advertise
ment and in then proceeding to advertise anew for proposals upon such revised 
plans and specifications. 

The Commissioner therefore finds no illegality in the action of the Seaside 
Park Board of Education complained of by the Appellant, and the appeal is 
accordingly hereby dismissed. 

April 6, 1927. 
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PURCHASE OF SCHOOL FURNITURE BY SAMPLE IN COMPETITIVE 
BIDDING 

MCPHERSON FURNITURJ( AND CARPET COMPANY 

AND L. E. AND E. C. STONE, 

Appellants, 
VS. 

BRIDGETON BOARD OF EDUCATION AND 

N. SNELLENBURG AND COMPANY, 

Respondentg. 

Rex A. Donnelly, for Appellants. 
\Valter H. Bacon and Leroy \V. Loder, for Respondents. 

Dl,crSION of THE COMMISSIONER of EDUCA'rION 

This appeal is brought by Appellants to contest the validity of the action of 
the Bridgeton Board of Education on February 27, 1923, in awarding to N. 
Snellenburg & Company, of Philadelphia, one of the above named Respondents, 
a contract for supplying the board of education with 935 auditorium seats or 
chairs at a total cost of $3,985.50. 

Appellants contend that they offered through the medium of their bids and 
samples goods superior in quality and lower in price than those of N. Snellen
burg & Company, the Respondent; and that one of the samples presented by 
the Respondent, N. Snellenburg & Company, and upon which the contract was 
awarded, was received at least two hours after the time stated in the board's 
advertisement for the opening of bids and the receiving of samples. Appellants 
further contend that Respondent, the said N. Snellenburg & Company, afterward 
varied its bid by delivering with the chairs in question certain extras such as 
name plates, hat wires, etc., free of charge, in spite of having previously named 
an additional amount for such extras in its bid. 

A hearing in this case was conducted by the Assistant Comm issioner on Tu~s
day, October 9, 1923, at the Court House in Bridgeton, at which hearing testi
mony of witnesses on both sides was heard. Since the hearing, moreover, briefs 
upon the legal questions involved have been filed by counsel for both Appellants 
and Respondents. 

From the facts in the case it appears that the following advertisement for 
bids and samples was made by the Bridgeton Board of Education: 

"SEALED PROPOSALS 

Sealed proposals will be received by the Board of Education of the City of 
Bridgeton for 

1,000 chairs for auditorium of new high school, 
200 of the same to have tablet arm rest, 

6 teachers' desks, 
150 pupils' study desks, No. 1 and 2 
and the same number pupils' study chairs. 



PURCHASE OF FURNITURE BY COMPETITIVE BIDDING. 15 

Samples will be received and bids will be opened at City Hall on Monday 
evening, February 26. 1923, at 8 o'clock. The board of education reserves the 
right to accept or reject any or all bids. 

D. S. Blew, 

Chairman of Building Committee." 

It further appears that when the bids and samples were duly presented at 
the City Hall at 8 o'clock on February 26th for the two types of chairs men
tioned in the advertisement, the only sample submitted at that hour by N. Snel
lenburg & Company was a chair designated by them in their bid as Chair No. 
9033 with tablet arm attached. Although other samples from N. Snellenburg 
& Company arrived somewhat later in the evening, the testimony shows that 
at no time were such late-arriving samples examined or considered by the 
Bridgeton Board of Education. 

It appears that the sample chair submitted by N. Snellenburg & Company 
at the time the bids were opened and designated in the bid as Chair No. 9033 
with tablet arm attached was, with a slight variation on one side for the 
purpose of attaching the arm, precisely the same as the chair of that number 
without tablet arm. The board of education was consequently able to purchase 
both types of chair from the one sample on hand, since such sample adequately 
represented both types. It was, moreover, the uncontradicted testimony of all 
the board of education members who were present at the City Hall on the 
evening of February 26th that the chair actually purchased by the board of 
education was the chair submitted by N. Snellenburg & Company at the hour 
prescribed by the advertisement for the opening of bids al1d the receiving of 
samples, except that part of the chairs so purchased did not have the tablet 
arm as did the sample chair above referred to. 

N. Snellenburg & Company's bid for the chair without tablet arm was $4.10 
and for the chair with tablet arm $4.86 or a total of $3,013.50 for 735 of the 
former and $972.00 for 200 of the latter, while Appellants' bid for the two types 
respectively included $4.12 for the former and $5.12 for the latter or totals of 
$3,028.20 and $1,024.00 for 735 of the former and 200 of the latter respectively. 

The testimony shows that the board of education contracted with N. Snellen
burg & Company for both types of chairs at prices in both instances lower 
than those asked by Appellants without any reference whatever to extras such 
as hat wires, name plates, etc., which the bid merely stated might be added if 
desired, and with no agreement whatever for the purchase of such extras as 
shown by the contract offered in evidence; and it could consequently be con
sidered no variation in the bid of N. Snellenburg & Company when such extras 
were afterward included upon delivery of the goods free of charge. 

The testimony further shows that on February 26th, when bids and samples 
were received and agcnts of both Appellants and Respondent were heard as to 
.the merits of their respective chairs, the board of education made a thorough 
examination of the samples submitted by Appellants and of the onc sample 
practically identical for both types of chair submitted by Respondent; and the 
testimony a!so shows that the board made an the following day another exami
nation of the same samples and then determined in the exercise of its best judg
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ment that Respondent's sample was for both types of chair superior to samples 
offered by Appellants from the point of view of price in relation to quality, 
health, comfort, durability and in fact all the essential qualifications. 

In consideration, therefore, of the fact that both types of chair offered by 
N. Snellenburg & Company and as contracted for by the board of education 
were lower in price than those offered by Appellants, and in the absence of any 
evidence whatever of abuse of discretion in the decision made by the board of 
education as to the superior quality of the chairs offered by the Respondent, 
it is the opinion of the Commissioner of Education that the award by the 
Bridgeton Board of Education of the contract for 935 auditorium seats or chairs 
at a total cost of $3,985.50 to N. Snellenburg & Company was entirely legal 
and should be sustained. 

The apneal is accordingly hereby dismissed.
 

November 5, 1923.
 

DJ<:CISlON OF THJ<: STATe BOARD OF EDUCATION 

Unsuccessful bidders for the contract to supply the Board of Education with 
auditorium chairs for a new high school building in Bridgeton appeal from the 
action of the Board in that city in awarding the contract to Snellenburg & 
Company. The facts in the case are clearly and fully set forth in the opinion 
of the Assistant Commissioner of Education and need not be stated in detail 
here. At the time stated in the advertisement of the Board of Education for 
the opening of bids and the receiving of samples, Snellenburg' & Company 
submitted a sample chair, which was inspected by the Board of Education 
along with the samples submitterl by the other bidders. After careful examina
tion it was approved by the Board of Education and as Snellenburg & Company 
were the lowest bidders the contract was awarded to them. Appellants charge 
that there were some differences in detail between the sample chair submitted 
by Snellenburg & Company and the chairs provided under the contract, but we 
find no substance in these criticisms for reasons which are contained in the 
opinion of the Assistant Commissioner. There is no showing whatever of any 
unfairness or abuse of discretion by the Board of Education. The award of 
the contract to Snellenburg appears to have been in all respects proper and in 
compliance with the law. It is therefore recommended that the decision of 
the Commissioner be affirmed. 

•• r ~....;...,.... ,.,' 
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LEGALI'I'Y 01" BIDS FOR PURCHASE OF FCRNITURE. 

LEGALITY OF BIDS FOR PURCHASE OF FURNITURE 

JOSEPH M. ARNOLD, JR., 

Petitioner, 
VS. 

THE BOARD OJ' EDUCATION 01' EWING 

TOWNSHIP, 

Respondent. 

DECISION OJ' THE COMMISSIONER OF EDUCATION 

At a meeting of the Respondent held June 8, 1914, the Building Committee 
of the Board of Education was "authorized to receive bids and purchase the 
necessary furniture for the William M. Lanning School." 

In accordance with this resolution, the Committee secured bids from 
Thomas B. Stockham & Brother Company, and from the New Jersey School
Church Furniture Company. The amount of the Stockham bid was $649.5°, 
and that of the New Jersey Company was $650. 

At a meeting of the Respondent held August ro, 1914, a resolution was 
offered to the effect that the specifications for the furniture were improperly 
drawn, that the advertisement for bids was not according to law, and dir~ct
ing that the bids be rejected and new specifications prepared, and "bids 
advertised for and awarded in a manner satisfactory to the Board." This 
resolution was defeated, and, later, at the same meeting, a resolution was 
adopted authorizing the purchase of furniture for two rooms from the Stock
ham Company, at a cost of $485.50. 

The Petitioner prays that the action of the Board be declared null and 
void, fnr the reason that the bids wcre received in an irregular manner, and 
that proper advertisement was not made as required by Chapter 342, P. L. 
1<;12. 

The Petitioner claims that the Committee, and not the Board, awarrled the 
contract, and that the furniture selected was "not the kind which is tlsually 
put in schools, and that it is not the most practical; besides, that it is very 
much more expensive than has been purchased heretofore by this Board." 

The law gives to the local boards of education the power to purchase the 
furniture needed for the school buildings, and this power necessarily includes 
the selection of such furniture as, in the judgment of the Board, is best 
fitted to the needs of the pupils. The only limitation to the power of th~ 

board is that the purchases mnst not exceed the amount available for such 
purposes. The question as to whether 01' not the board acted wisely in select
ing a certain type of furniture is not subject to review. 

The questions to be decided are: 
Were the proposals for bids illegal, and was the contract to the Stockham 

Company illegally awarrled? 
The Petitioner claims that the proposals should have been advertised in 

accord:\nce with the provisions of Chapter 342, P. L. 1912. The title of this 
act is "An Act relating to expenditures by public county. city, town, town
ship, borough and village bodies." 

2 S L D 
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Paragraph 4, of Section VII of Article IV of the Constitution, reads in 
part as follows: "Every law shall embrace but one object and that shall be 
expressed in the title." A school district is not a "city," "town," "township," 
or "village," but is a separate municipal corporation. As the act under con
sideration tIoes not cmbrace in its title the words "school district," it can
not apply to such a municipality, and the Respondent was not obliged to 
follow its provisions. 

There is no law which requires a school district acl:mg under the pro
visions of Article VII of the School Law to advertise for bids before award
ing contracts for the erection of buildings or for the purchase of furniture 
or other sllpplies. The manner in which such purchases shall be made rests. 
therefore, in the discretion of the local board of education. 

The minutes of the Respondent show that at a meeting held on August 
lOth, a resolution was adopted to purchase from the Stockham Company 
furniture for the Lanning School, at a cost of $485.50. This action was 
taken after a report had been rendered by the Building Committee, stating 
that bids had been received from the Stockham Company and from the New 
Jersey Company, and that the former was the lower bidder. There is 
nothing in the testimony to show that the Committee had attempted to award 
the contract to the Stockham Company prior to August loth, except the testi
mony of Mr. Rittenhouse, that he visited the Stockham Company, and that 
he was shown furniture intended for the Lanning Schoo!. His testimony on 
this point was as follows: 

Q. Did you find out from Mr. Stockham whether he had been ordered 
to furnish these goods or not? 

A. Yes, he showed me where he was making them. 
rn view of the action of the Respondent, as shown by its minutes, I am 

of the opinion that the charge that the contract was awarded by the Building 
Committee is not sustained. 

The appeal is dismissed. 

October 26, 1914. 

APPOINTMENT OF MEMBERS OF BOARD OF EDUCATION 

IN THE MATTER of PHILIP LASHER AND 

ARTHUR BRIESEN, 

Appellants,
 
vs.
 

THE BOARD 01" EDUCATION of THE TOWN

SHIP OF \iVEEHA WKEN, 

Respondent. 
Francis H. McCauley, for the Appellants. 
William C. Asper, for the Respondent. 

DecIsION OF THE COMMISSIONER OF EDUCATION 

Prior to 1910 the School District of the Township of 'Neehawken was 
governed by the provisions of Article VII of the School Law, and the mem
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bers of the Board of Education were elected at the annual school meeting 
on the third Tuesday in March of each year. At the general election held 
in November, I9IO, the legal voters accepted the provisions of Article VI. 
The method of the selection of members of the Board of Education remained 
the same, by virtue of Section 40 of the School Law, which provided that 
until the legal voters had adopted cne of the methods prescribed in Sections 
38 and 39, the members of the Board of Education in a district accepting 
the provisions of Article VI should be selected as theretofore. The School 
District of the Township of \Veehawken never adopted the provisions of 
either Section 38 or Section 39. 

At the annual meeting on the third TuesdJY in March, II)IO, the petitioners 
and one Thomas F. Stanley were elected members of the Board of Education 
of the School District of the Township of Weehawken for a term of three 
years from the first Monday in April then next ensuing, and at the annual 
meeting in March, I9II, Henry Ritter, William' O'Hara and John Koeling 
were elected members of said Board for a like term. 

Chapter 233, Laws of I9II, provided that the members of the Boards of 
Education in all districts governed by Article VI should be appointed by the 
mayors of the several municipalities in which the school districts were 
situate, and legislated out of office, on January 31, I9I2, all members of! 
Boards of Education in such districts who were then in office. This act 
was declared, by the Supreme Court, to be unconstitutional, in the case of 
Sheridan vs. Lankering, 83 Atl. Rep. 64I. 

Chapter 370, Laws of I9I2, provides for the appointment of members of 
Boards of Education in districts governed by Article VI and also provides 
that members of such boards in office at the time of the passage of the act 
shall serve until the first day of February next succeeding the date on which 
their terms would otherwise expire. 

In January, 1912, the mayor of Weehawken appointed nine persons as mem
bers of the Board of Education, in accordance with the provisions of Chapt>!r 
233 of the Laws of I9II, and on December 30, 1912, he again appointed 
nine persons as members of said Board. 

In the case of Koven vs. Stanley et aI., decided May 3I, 1913, the Supreme 
Court declared that aU the appointments by the mayor were null and void, 
but held that Stanley, Ritter and O'Hara, who were defe:ldants by virtue of 
their appointment by the mayor, were members of the Board of Education by 
virtue of their election. The other defendants appointed by the mayor, but 
who had not been elected, were ousted by order of the Court. 

Justice Swayze, in his decision, says: "The case, as presented to me, does 
not raise the question, who are the remaining members of the Board. TIlt 
relator files his information as a citizen and not as a claimant to the cffiee. 
The only question I can lawfully decide on this record is the right of the 
defendants as set forth in their answers." 

The petitioners in this case had not been appointed by the mayor and were 
110t made defendants in the case decided by Justice Swayze. 

The petitioners were elected as members of the Board 01. Education of 
the Schoo! District of the Township of Weehawken at the same time and in 
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the same manner as Thomas Stanley. who was declared by the Supreme 
Court to be a member of said Board by virtue of his election. The peti
tioners are legal members of said Board and entitled to act as such. 

The answer filed in this case denies the jurisdiction of the Commissioner 
of Education. 

The Supreme Court held, in Jefferson vs. Board of Education, 35 Yr. 59. 
and Van Buren vs. Albertson, 25 Yr. 73, that a dispute as to membership in 
a Board of Education was a controversy arising under the School Law, and 
within the jurisdiction of the Commissioner. It is true tilat the case of 
Koven vs. Stanley was decided by the Court without first l;aving been con
sidered by the Commissioner of Education, but this case was a quo warranto 
for the purpose of ousting certain persons claiming to be members of the 
Board of Education. As the Commissioner of Education cannot oust a mem
ber of a Board of Education, no useful purpose would have been served by 
first submitting the matter for his consideration. 

The case of the petitioners is entirely different, for the reason that they 
do not claim positions now held by other persons. The question as to whether 
or not the Appellants are members of the Board of Education of the Town
ship of Weehawken is a controversy arising under the School Law and is, 
therefore, within the jurisdiction of the Commissioner of Education. 

The Respondent claims that the Appellants never took and filed their 
oaths of office in the manner and form prescribed by law, and, therefore, that 
they are not legally qualified members of the Board of Education. It is 
admitted that they did take an oath of office and that they acted as members 
of the Board of Education from the first Monday in April, 1910, until the 
first day of Febrllary, 1912. The Appellants are, therefore, de facto, if not 
dejure, members of the Board of Education. 

The Respondent also claims that the Appellants are guilty of laches in that 
they took no steps to assert their rights as members of the Board of Educa
tion. from February I, 1912. until July 5, 1913. 

I am of the opinion that the fact that the Appellants assumed that Chapter 
233 of the Laws of 19II was constitutional, and that they did not attempt to 
act as members of the Board of Education until after said act had been 
declared, by the Court, to be unconstitutional, did not constitute a surrender 
or abandonment of their offices. and that they have used reasonable diligence 
in vindicating their rights as members of the Board of Education. 

January 29, 1914. 

Affirmed by the SrATE BOARD 01' EOUCA'tION May 2, 1914. 
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ADEQUACY OF NOTICE OF ANNUAL SCHOOL ELECTION 

GEORGE P. ECKERT, 

Appellant, 
vs. 

LONG BEACH TOWNSHIP BOARD OF EDUCATION, 

Respondent. 

Maja Leon Berry, for Appellant. 
William Howard Jeffery, for Respondent. 

DECISION OF THE COMMISSIONER of EDUCATION 

This action has been brought by the above named Appellant, a citizen and 
taxpayer of the School District of Long Beach Township, Ocean County, New 
Jersey, to contest the legality of the election held in that district on February 
13, 1923, at which the appropriation for Current Expenses, Building and Re
pairing and Manual Training was made by the district voters for the coming 
year, 1923-24, and one member of the board of education was elected. 

Appellant contends that the total amount voted for such expenses for the 
coming year, namely, $4,000, is greatly in excess of the actual need of the 
school district; and that owing to the failure of the District Clerk to publish 
the newspaper notice of such election required by statute, many persons who 
would have attended the meeting and voted against such budget were deprived 
of knowledge thereof and consequently remained away with the result that 
the budget was carried and the board member was elected with only four votes 
cast. 

A hearing was conducted by the Assistant Commissioner of Education at 
the Court House at Toms River on Thursday, June 7th, at which hearing 
witnesses were heard. 

In the case under consideration the election for the voting of the annual 
budget was held at the same time as the annual election for members of the
Board of Education, and the School Law requires that in calling both annual 
and special elections a newspaper notice must be published by the district at 
least one week in advance thereof in addition to the posting of notices in at 
least seven public places. The Appellant admitted at the hearing the posting 
by the District Clerk of the seven public notices required, but contended that 
the lack of publication of the newspaper notice renders the election void. 
Appellant contends, and the contention is not denied by the Respondent, that 
there are a sufficient number of voters to change the result who allege and are 
willing to swear that they would have attended the election had they had 
knowledge thereof. 

Legal authorities hold, and the ruling is supported by many States, that a 
substantial and not an exact compliance with a statute prescribing the method 
of calling an election is sufficient in cases where the election is proved to have 
been made generally known to all the district voters by means of statute or 
otherwise, and where a full and fair expression of the popular will has been 
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demonstrated at such election (Brown vs. Street Lighting District, 70 N. J. L. 
762). Such sub.st~mtial compliance, however, is not sufficient where it can be 
shown that a sufficient number of persons were deprived of knowledge of such 
election to change the result (Cyc. page 324, N. 73). The latter situation 
appears to exist in the case before us where the statutory requirement as to 
notice was only partially complied with, where the law designates the day 
only of the annual election for board of education members and contains 
no information as the day, to time or place of the budget election, and where 
such budget was actually voted upon and carried and the board member 
elected by only four persons, while a substantial number of voters allege that 
they were deprived of the right to vote by lack of knowledge of the election. 

In view, therefore, of the failure of the district clerk to publish a newspaper 
notice required by law for calling all school elections, and in view of the fact 
that more than a sufficient numbcr of persons whose votes could have changed 
the result of the election allege that they would have attended such meeting 
had they had knowledge thereof, it is the opinion of the Commissioner of 
Education that the validity of the election at which a $4,000 appropriation 
was voted for the coming year, 1923-24, and a board of education member 
elected in the School District of Long Beach Township cannot be sustained. 
It is acconJ"ngly hereby ordered that such election be set aside in its entirety, 

Dated: June 27, 1923. 

ELIGIBILITY OF SCHOOL BOARD MEMBER 

IN THE MATTER OF THE ApPLICATION oJ! 

THE WEYMOUTH TOWNSHIP BOARD oJ! 

EDUCATION. 

For the Appellant, Bourgeois & Coulomb. 
For the Respondent, Babcock & Champion. 

DECISION OF THE COMMISSIONER OF EDUCATION 

There arc two organizations, each claiming to be the legal Board of 
Education of Weymouth Township. The main point at issue is as to the 
eligibility of Mark Rogers and Anderson Bourgeois to membership in the 
Board. The legality of the appointment of certain persons as members of 
the Board is also before me. 

At the annual meeting for the election of members of the Board of Edu
cation of \Veymouth Township, held March 17, 1914. five members were 
to be elected, three for the term of three years each, and two for the term 
uf one year each. The minutes of this meeting show that H. K. Lewis, E. C. 
Sheppard and Anderson Campbell were each elected for the term of three 
years, and Mark Rogers and William Garrison each for the term of one 
year. On the first Monday in April (April 6) the Board organized by the 
election of Beebe as President and Sheppard as Vice-President. The Board 
then was composed of Beebe, Dukes, Lewis, H. V. Rogers, Mark Rogers, 
Mitchell, Sheppard, Garrison and Campbell. At the next meeting of the 



23 ELIGIBILITy OF SCHOOL BOARD MEMBER. 

Board, held May 6, Anderson Bourgeois demanded that he be recognized as 
a member of the Board instead of Mark Rogers, assigning as a reason that 
Rogers was disqualified on account of his being a truant officer, and that he 
(Bourgeois) by reason of having received the next highest number of votes 
at the annual meeting on March 17 was legally elected as a member of 
the Board. The minutes show that Rogers was elected truant officer on 
September ll, 1913, for the term of six months. His term, there lore, expired 
March ll, 1914. An attempt was made at the hearing before me to prove 
that, owing to his having been ill for about a month and unable to perform 
his duties, he continued to be truant officer until April ll, 1914. The Board 
of Education took no action extending his term and if he performed any 
service after March II it was entirely voluntary. It is not necessary, how
ever, to decide whether or not Rogers was eligible, for, after April 6, he was 
a de facto, if not a de jure, member of the Board. At the meeting on May 
6, the President directed the Clerk to place the name of Anderson Bourgeois 
on the roll instead of the name of :Mark Rogers. This action of the Presi
dent was entirely without warrant of bw. Assuming, for the purposes of 
this decision, that Rogers was merely a de facto memher of the Board, he 
was entitled to hold the position until removed in the manner provided by 
law. Section 92 of the School Law gives to a local board of education power 
to remove a member who fails to atteml three consecutive regular meetings 
of the Board without good cause. Tt cannot pass upon the eligibility of a 
member, nor remove him for any cause other than that stated in section 
92. If a board of education cannot act in such cases, it is very evident that 
the President of a board cannot determine who shal1 be recognized as mem
bers. In the case of Du Four vs. State Superintendent 43 Vr. 371, the 
Court held that disputes and controversies as to the elcction of members of 
a board of education arc to be dedded by the State Superintendent. If 
there was any question as to eligibility of Rogers, appeal should have been 
made to the Commissioner of Education, as provided in section 10 of the 
School Law. The claim of Bourgeois that, in the event of the ineligibility of 
Rogers, he (Bourgeois) was entitlcd to act as a member of the Board is 
entirely without foundation. If Rogers had been removed on account of 
ineligibility. the result would have been a vacancy. to he filled by the Board 
as provided in section 95, paragraph I, of the School Law. His removal 
could not possibly result in making a member of the Board a person who had 
been defeated by the people at the aimual election. Bourgeois also claims 
that, even if he is not a de jure member of the Board, he is a de facto mem
ber. It is impossible for two bodies to occupy the same space at the same 
time; it is equally impossible for two persons to occupy the same position at 
the same time. Rogers, from the time he qualified on April 6, was a mem
ber of the Board of Education of Weymouth Township, until he resigned 
on August 21, 1914. It follows, therefore, that Bourgeois was not even a 
de facto member of the Board. He continued, however, to attend the meet
ings until July 21. At a meeting held 011 that date, Mark Rogers was present 
and took part in the proceedings. At a meeting held on August 21, six 
members were present. At said meeting, Mark Rogers resigned and Otto 
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Geyer, J r., was elected to fill the vacancy. Since that date there have been 
two bodies, each claiming to be the legal Board of Education. One of these 
is composed of Lewis, Sheppard, Carrison, Geyer, and Tomlin, and the other 
is composed of Beebe, Dukes, Campbell, Mattison, Mitchell and Bourgeois. 
There is no question as to Lewis, Sheppard, Garrison, Beebe, Dukes, Camp
bell, and Mitchell. Geyer and Tomlin were appointed to fill vacancies by one 
board, and Mattison and Bourgeois, by the other. 

At a mccting of what is known as the "Bourgeois Board," held August 22, 

there were present Beebe, Dukes, H. V. Rogers, Campbell, and Bourgeois. 
At this meeting, it appears those present were doubtful as to the status of 
Bourgeois and, having heard that Mark Rogers had resigned at a meeting 
of the other board the previous evening, proceeded to accept his resignation 
and to reappoint Bourgeois, Bourgeois himself voting on the motion to elect 
himself. Later, at the same mee'ting, H. V. Rogers resigned, and Mattison 
was elected to fill the vacancy. As soon as H. V. Rogers resigned, there 
were only four members, including Bourgeois, present. This was less than a 
quorum, and therefore without power to act. The appointment of Mattison 
was clearly null and void. A quorum of legally elected members was not 
pre;ent at any meeting of the so-called "Bourgeois Board," except possibly 
011 August 25, when all the members of both boards were present at the 
same schoolhouse, the two boards holding meetings at the same time on 
opposite sides of the same room. 

Geyer was elected at a meeting held August 21. The charge is made that 
this meeting was illegal, not having been called on the date designated by the 
Presidcnt. The evidence shows that there was a misunderstanding between 
the President and Cerk as to the date for the meeting, but all the members 
were notified by the Clerk of a meeting for the 21st, with tne possible excep
tion of H. V. Rogers. There is some question as to whether the notice sent 
him gave thc 21 st or the nd as the date of the meeting. The notice was not 
produced at the hearing. All tlle other members received proper notice, and 
six, including Mark Rogers, were present. A majority of a quorum is suffi
cient for the election of a member of a board of education. A quorum being 
present at the mecting on August 21, and a majority of those present voting 
to appoint Mr. Geyer, his appointment is legal. 

The next vacancy was caused by the resignation of H. V. Rogers. In order 
that he might be sure that he was no longer a member, he presented his 
resignation to both boards. The Bourgeois Board acted on this resignation 
at a mecting held August 22, and an attempt was made to fill the vacancy 
by the appointment of Joseph B. Mattison. As a quorum was not present at 
this meeting, the appointment of Mattison is null alld void. The other board 
accepted the resignation at a meeting held August 29. At this meeting a 
quorum was present. At a meeting held September 4, an attempt was made 
to fill the vacancy by appointment of E. L. Tomlin. As a quorum was 
not present, the appointment of Mr. Tomlin was ineffective, but at a meeting 
held September 29 there were five members present exclusive of Mr. Tomlin. 
At this meeting the following resolutions were adopted: 

Resolved, That whereas it has been a ruling of this Board that three 
memhers constitute a quorum to do all business, except as specified in the law 
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requmng a vote of five members, and it now appears from the decision of 
the Commissioner of Education that five members is necessary, therefore, be 
-t resolved that a quorum of five members is necessary to do any business, 
and that this resolution take effect immediately. 

Moved by Mr. Garrison, seconded by Mr. O. Geyer, Jr., that the minutes of 
meetings of September 4 and 7, 1914, be and are ratified under the preceding 
resolution. 

Mr. Tomlin became a mcmber of the Board IIpon the adoption of the above 
resolutions. 

The Board of Education of the Township of Weymouth, at the time of the 
filing of the petition in this case, consisted of Lewis Beebe, Anderson Camp
bell, George Dukes, Joshua Mitchell, Edgar Sheppard, William Garrison, 
Henry K. Lewis, Otto Geyer, Jr., and E. L. Tomlin. 

At a .neeting of the Board of Education held Angust 25, 1914, a resolution 
was adtpted removing Lewis Beebe as President. On the adoption of t:1is 
resoluti('ln five members voted in the affirmative and none in the negative. 
Section 35 of the School Law gives to a board of education powcr to remove 
its president by a majority vote of all the members of the board if he 
"refuses to perform any duty imposed upon him" by law. The notices call
ing this meeting stated that the "attion of the President in calling meetings 
of the Board of Education on August 22 and August 25 in direct violation 
of the school laws" would be considered. The resolution removing Beebe 
as President gives a number of reasons for the action taken which were 
not stated in the notice calling the m,~eting, among them being that he refused 
to preside at regular meetings of the Board. 

Mr. Sheppard testified that he requested ),1r. Beebe to preside at the meet 
ing of A ngust 25 and that he refused, stating that he "recognized the Board 
of which Anderson Bonrgeois was clerk." Mr. Garrison and Mr. Lewis 
both testified that they heard Mr. Beebe refuse to preside. 

The refusal of Mr. Beebe to perform his duties as President justified the 
action taken removing him from his office. 

At a meeting of the Board held April 6, 1914, Anna B. Bowen was 
elected principal of the school at Dorothy. The vote was five in the affirm
ative and four iII the negative. The term for which Mrs. Bowen was elected 
was to begin tilt: following Septembcr. At a meeting held May 6, a motion 
was made to reconsider the vote by which Mrs. Bowen was clected. This 
resolution was declared adopted, and the vote being again taken on the 
question of her election, four voted in the affirmative and five in the nega
tive. The vote on the motion to reconsider was as follows; Ayes-Dukes, 
H. Rogers, Beebe, Bourgeois and Campbell; Nays-Lewis, Mitchell, Shep
pard and Garrison. Section 88 of the School Law provides that "no principal 
or teacher shall be appointed, transferred or dismissed * * * except by 
a majority vote of the whole number of members of the Board of Educa
tion." The Board of Education of Weymouth Township is composed of nine 
members, and the motion to elect Mrs. Bowen was adopted at the meeting 
on April 6 by the requisite number of voters. Any motion which would affect 
the election of a teacher who had been legally elected, must, to be effective, 
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receive the vote of a majority of all the members of the Board. The motion 
to reconsider the vote by which Mrs. Bowen was elected received five votes; 
but one of these was cast by Anderson Bourgeois, who was not a member 
of the Board. The' motion, therefore, failed to receive the required number 
of votes, and the election of Mrs. Bowen on April 6 is still valid and in 
full effect. In order that there might be no doubt as to Mrs. Bowen's election, 
the Board, at a meeting held August 21, by an affirmative vote of five mem
bers, again elected Mrs. Bowen as teacher of the school at Dorothy. 

Subsequent to the filing of the petition and answer, the Board adopted 
a resolution removing Anderson Campbell, George Dukes and Lewis Beebe 
as members of the Board, and thp. Respondent in its brief asks that I pass 
upon tIle legality of their removal. This matter is not properly before me. 
The members affected nad no notice that this matter would be considered and 
had no opportunity to put in a defense. 

The appeal is dismissed. 

February 17, 1915. 

RESIDENCE QUALIFICATION FOR MEMBERSHIP ON BOARD OF 
EDUCATION 

JOR,! G. EDSALL, 

Appellant,
 
vs.
 

HORACE C. GRAVES, 

Respondent. 

Warner M. Westervelt, for Appellant. 
William B. Mackey, for Respondent. 

DECISION OF THE COMMISSIONER oI! EDUCATION 

A petition has been filed with this department by the above named Appellant 
protesting against the holding of a membership on the Palisades Park Borough 
Board of Education by Horace C.' Graves who was elected such member 
on February 13, 1923, on the ground that the Respondent had not been for 
three years immediately preceding his becoming a member of such Board of 
Education a citizen and resident of the district in accordance with the require
ments of the School Law. 

The Respondent, Horace C. Graves, in his answer denied the alleged lack 
of statutory qualifications for membership on the Palisades Park Board of 
Education, and contended that not only had he been for three years preceding 
his taking the oath of office as a member of such board a citizen and resident 
of the district, but that even at the time of his election, February 13, 1923, 
he had then been for more than three years such a citizen and resident, having 
actually resided in Palisades Park continuously since February 2, 1920. 

A hearing in this case was conducted by the Assistant Commissioner of 
Education on May 28, 1923, at the Court House in Hackensack, at which 
hearing the testimony of witnesses on both sides was heard. 

From the evidence in this matter, it appears that the Respondent, HJorace C. 
Graves, had entered on January 17, 1920, into a contract for the purchase of 
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property in Palisades Park, including a house to be used as a residence by 
Respondent, and that by the terms of such contract the house, which had been 
under construction since October, 1919, was to have been completed on or 
before February 2, 1920. It further appears that although such house was 
not completed on the contract date,. on February 2, 1920, Respondent never
theless at once took up his residence therein for the purpose of hastening the 
construction work on the building, and continued to reside there until March 
15, 1920, when by means of an exchangc he moved to another house in 
Palisades Park ;·1 which he has continued to reside until the present date. 

Section 117, Article VII of the 1921 Edition of the School Law requires, 
as has above been stated. that a Board of Education member shall have been 
for three years preceding becoming: a member of the board a citizen and 
resident of the district. Residencc 01' domicile as used in this statute has been 
legally determined to mean a placc of fixed or permanent abode. 

Domicile, according to legal definition, is always entirely a question of resi
c1ence and intent and must be cstablished from all the facts in the case. In 
the opinion of the Commissioncr the acts of the Respondent in contracting for 
the purchase of a home to be completed by February 2, 1920, in the Borough 
of Palisades Park and his actually residing in such district from that date 
until the present time clearly establish his residence and his intention of 
permanent residence in thc district aforesaid. A mere statement contained 
in a deed signed by Respondent in February, 1920, in which he describes him
self as a resident of the Borough of Brooklyn is not sufficient to overcome 
the fact of Respondent's actual residence in Palisades Park, as established by 
various acts on his part. Legal rulings are to the effect that "declarations are 
of no avail when not born out by the party's acts." (Cyc., page 865, Note 29.) 

The Commissioner cannot agree with Appellant's contention supported by a 
line of cases of limited application only to the effect that a change of domicile 
cannot be accomplished until such time as one's family is actually removed to 
the place of changcd abode. According to Cyc., page 855, "When it is 
evident by unequivocal acts that the intention to remove existed, the change 
of domicile is complete although the iamily may remain temporarily in the 
place of former abode," and this ruling is supported by the following cases: 
\'1ells vs. People, 44 Ill. 40; Cambridge ZIS. Charleston, 13 Mass. 501 and 
Lankford Z's. Gebhardt, 130 Mo. 621. The facts of Respondent and his family 
plainly indicate an intention of change of abode to Palisades Park as of 
February 2, 1920, but the circumstances of the uncompleted house account 
for Mr. Graves' family remaining temporarily at the place of former abode. 

In view of all the facts in the case, therefore, it is the opinion of the 
Commissioner of Education that Horace C. Graves was fully qualified under 
the statute to be a member of the Palisades Park Board of Education at the 
time of taking the oath of office in 1923, and even at the time of his election 
to such office, February 13, 1923, having been since February 2, 1920, a citizen 
and resident of the district within the meaning of the law. 

The appeal is accordingly hereby dismissed. 
June 27, 1923. 
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RESIDENCE OF MEMBER OF BOARD OF EDUCATION 

FRANK H. O'BRIEN, 

Appellant,
 
vs.
 

THt: BOARD OF EDUCATION OF THE TOWN
 

of WEST NEW YORK,
 

Respondent. 

For the Appellant, Francis B. McCauley. 
For the Respondent, Mark A. Sullivan. 

DECISION OF THE COMMISSIONER OJ' EDUCATION 

The Appellant was elected a membcr of the Board of Education of West 
New York for a term of three years from the first Monday in April, 19II, 

and served as such member until March 30, 1912. On that date the following 
prcamble and resolutions were adopted by said Board of Education: 

"Whereas, It has been brought to the notice of the Board of Education 
of the School District of West New York that Frank H. O'Brien has ceased 
to be a resident of the territory contained in the School District of the Town 
of Vvest New York, and has thereby ceased to be a member of the Board of 
Education of said School District; now, therefore, 

Be it Resolved, That a vacancy exists in the membership of said Board of 
Education, and be it further 

Resolved, That Louis Wagner be and he is appointed a member of the 
Board of Education of the Town of West New York, in the County of 
Hudson, to take place of said Frank H. O'Brien, aDd to fill the vacancy 
caused by the non-residence of said Frank H. O'Brien." 

O'Brien attended a regular meeting of the Board on Monday, Mareh 25, 
1912. This meeting was adjourned until the Thursday following, and again 
adjourned to Saturday, March 30, when the preamble and resolutions above 
quoted were adopted. O'Brien attempted to attend the meeting of March 28, 
but was prevented by illness. He had no knowledge of the meeting of 
March 30, nor had he any knowledge that there was any question as to his 
being a resident of West New York. In fact, he received on the very day the 
resolution was adopted a notice of a meeting of the Board of Education to 
be held the following Monday. There is nothing in the evidence to show 
that the question as to his residence had been before the Board at any time 
prior to March 30th. There was no evidence presented at that meeting, and 
the action appears to have been based on statements made by O'Brien that he 
would not be able to attend all the meetings of the Board for the reason that. 
owing to ill health, he was temporarily living with his wife's mother at New
burgh, New York, and for the further reason that he had broken up his home 
in West New York and shipped his household effects to Newburgh. 

It is very clear from the evidence that O'Brien did not leave West l\'ew 
York with the intent of establishing a residence elsewhere, but that he fully 
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expected to return as soon as his health would permit. The counsel for the 
Respondent very ingeniously argued that the residence of a member of a 
board of education contemplated by section eighty-three of the School Law, 
is not his legal domicile, but his actual pface of residence, and that a member 
of a hoard of education ceases to be a "resident of the territory contained in 
the school district" when he actually ceases to reside there, even though it 
is his intention to return. In many of our towns there are members of boards 
of education who have summer residences in the mountains or at the shore. 
The interpretation advanced by the counsel for the Respondent would create 
vacancies in such boards whenever members left the districts for their sum
mer homes, and in some cases mi,rht result in leaving the boards with less 
than a quorum, and possibly leave a district without any board. I think that 
the word "resident" in section 83 must be construed as meaning domicile. 
Adopting this construction O'Brien has not ceased to be a resident of the 
School District of West New York. 

But had I reached the conclusion that he had ceased to be a resident of 
the School District, I am of the opinion that he is still a member of the 
Board of Education. A public officer having been duly elected cannot be 
deprived of his office except by due process of law. A member of a board 
of education must not only be a resident of the district at the time of his 
election, but must CO'ntinue to be a resident during the term for which he 
was elected. Jf he loses his residence he ceases to be a de jure member, but 
continues as a de facto member until his office has been declared vacant in 
the manner provided by law. 

The only provision in the School Law giving to a board of education 
power to remove one of its members is contained in section ninety-two. 
This section confines the power to remove to a case when a member fails 
to attend three consecutive regular meetings of the board without a good 
cause. It is not contended that O'Brien is sub,iect to removal for this cause. 

The question as to whether or not a member of a board of education has 
ceased to possess the qualifications prescribed by law for membership in the 
board is a controversy arising under the School Law, and the Board of Edu
cation of the Town of 'Vest New York had no power to decide such contro
versy. O'Brien has never ceased to be a member of said Board of Education, 
and the action of the Board in ousting him, and in appointing a person to 
fill the vacancy thus created, was illegaL null and void. 

June 13, 1912.
 

DECISION OF THE STATE BOARD OF EDUCATION
 

In March. I9II, Frank H. O'Brien was elected a member of the Board of 
Education of the Town of West New York in the County of Hudson for a 
term of three (3) years. On March 30, 1912, the Board declared that it had 
been brought to its notice that he had ceased to be a resident of West New 
York, and it thereupon resolved that he thereby ceased to be a member of 
the Board, and it elected Louis Wagner in his place. Mr. O'Brien was not 
present at this meeting. No notice was given to him that the Board con
templated declaring that he had forfeited his membership and no evidence 
was adduced at the meeting UpOn the question of his residence. 
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Mr. O'Brien appealed to thc Commissioner of Education and from a deci
sion in his favor the Board of Education of the Town of West New York 
appealed to the State Board of Education. 

Though considerable testimony was taken, the facts are simple. MI. 
O'Brien became a resident of West New York in 1898, and that he was SUell 

until l\Iarch, 1912, is not disputed. For some time prior to March, 1912, his 
hcalth was bad. At times he was unable to work and his physician advised 
him to go to Saranac Lake. At the end of February, 1912, to use his own 
expression, he broi,e up his home. His wife and child went to Newburgh to 
the home of her mother. His furniture was also shipped there to save, as he 
says, storage charges. Mr. O'Brien's mother, brothers and sisters, however, 
lived in an apartment in \Vest New Yark. To that apartment he took all 
his clothing, and he and his brothers testified that after March I he resided 
therein. Prior to March, instead of going to Saranac. he spent some time 
with his wife's relatives in Newburgh. During March he spent part of 
his time at his mather's apartment in West New York, and part at the 
residence of his wife's mother in Newburgh. On March 25 the Board of 
Education of the Town of \Vest New York held a regular meeting which 
Mr. O'Brien attended. At its conclusion, an adjournment was taken to the 
28th. On the 28th he was at the home of his mother. He attempted to 
attend the meeting but his physical condition was such that he had to aban
dan the attempt. At the close of the meeting another adjournment was 
taken to the 30th. No notice was g-iven to him of this adjourned meeting, 
but a few hours before the time fixed for it he received at the home of his 
mother written notice that on April I the new Board would meet to organize. 

At four o'clock in the afternoon of the 30th the Board met and adjourned 
to 8 :15 P. 'M. It was at this adjourned meeting that the Board resolved 
that Mr. O'Brien had forfeited his membership. No question has been raised 
as to th~ legality of this meeting, which commenced after 8 P. M.. contrary 
to law, and in view of the conclusion which we have read, it is necessary 
for us to rule on it. Needless to say, if a Board can convene at four and 
then lawfully taKe a recess until 8 :15, there would seem to be no reason 
why it could not do so until 9:15, ro:15, II :15, or even midnight, and the 
spirit, if not the letter, of the law would be just as clearly broken if a meet
ing was called for any such hours. The law is very clear. Meetings of the 
Board of Education shall be public, and shall commence not later than 8 
P. M. The object of the law, viz., full publicity, can be defeated almost as 
weIl by holding meetings when the great majority of the public is asleep as 
by a star chamber proceeding. We believe. however, that in this case the 
adjournment to 8:15, rather than to 8:00, was due to inadvertence. 

Na evidence was taken upon the subject of the resolution, and each mem
ber in voting in favor of it did so because of information which he had 
gleaned from conversations with Mr. O'Brien, with other members of the 
Board, and from residents of the district. This information, in brief, was 
that Mrs. O'Brien and child had gone to Newburgh, that their furniture 
had been shipped there, that Mr. O'Brien at times stated that he had come 
from Newburgh, at other times that he intended to return to Newburgh, 
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at other times that he was not sure that he could attend all the meetings 
of the Board, and that he had requested the Secretary to send notices to 
him at Newburgh. In addition to such information some of thc members 
of the B'Jard believed that his mother's apartment was crowded and that 
he could not be accommodated in it. His mother's apartment, however, 
was visited by two members of the Board during the very week whcn the 
resolution was adopted, and they found him there. No evidence was offered 
in any way tending to show that in Newburgh 1.1r. O'Brien had started 
business or that he had established a home for his family or that he had 
ever registered or voted, or that he had paid taxes or purchased property, 
\Ve do not understand the counsel for the Board to contend that he had 
abandoned his citizenship in New Jersey or that he ceased to be domiciled 
in \Vest New York. 

The law provides that a member of a Board of Education shall be a 
citizen and resident of the territory contained in the school district. The 
Appellant Board contends that if a member ceases to be an actual as dis
tinguished from a constructive resident of a school district he forfeits his 
membership. Many men live in cities except during. summer. They are 
residents of the cities, vote and pay taxes in them, and when they return 
after the summer, do not always return to the same house. If any such goes 
to the mountains or to the seashore for a month or for the whole summer, 
would he, thereby, if a member of a Board of Education, cease to be one? 
\Vould a man, who because of business or illness temporarily leaves his 

'district, forfeit his office? Such men are actually residing wherever they 
happen to be, but they are still constructive residents of some districts in this 
State. We cannot agree with the Appe.IJant Board. Though enough has been 
written on citizenship, residence and domicile to fill a library, we think it is 
generally accepted that where a statute requires a candidate for public office 
to be a resident of the rlistrict or locality to be represented, the word "resi
dence" is deemed to be identical and synonymolls with "domicile." . 
(People VS, Platt, 50 Hun, 454. Affirmed Il7 N. Y. 159.) 

In that case it was vigorously contended that the expression "residence" 
in a statute prescribing a qualification of residence for office meant actual 
ph:jl'sical presence. Very many authorities were cited and examined and the 
Court ruled that where residence is used in such a statute it must be taken 
to be the equivalent of domicile. It was pointed out that throughout the 
country it is established that the only place where a citizen can vote is at his 
domicile and the Court said: "It would be absurd to say that more per
manence was required in the voter than in the local officer voted for. If, by 
statute, one must be a resident of a town in order to vote, and by statnte, 
also one must be a resident of the town to hold office therein, then if resi
dence in the voter's case means domicile, so it means, also in the case of the 
officers. The two subjects are cognate, and the word 'residence' is lIsed with 
like meaning in respect to each." 

For fourteen years prior to March, 1912, Mr. O'Brien was domiciled in 
and an actual resident of \Vest ~ ew York It was there that he voted and 
exercised his political rights. That domicile is pr{;sumed to continue until a 
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change is shown, and the bllfdcn of proof is on him who aHeges the change 
That burdcn the Board of Education of the Town of West New York In 

our opinion has not sustained. Indeed, we do not understand its counsel to 
even claim that Mr. O'Brien has changed his domicile to Newburgh. A 
change of domicile is dependent upon two things-fact and intent. We can
not find as a fact that on March 30, 1912, Mr. O'Brien's residence was at the 
home of his wife's mother in Newburgh rather than at the home of his own 
mother in West New York. Neither can we find that on March 30th he had 
formed any intention of abandoning West New York. He testified subse
quently to that date in the proccedings before the Commissioner that when 
he is able to support his wife and child he intends to take them back to 
West New York. 

The record is not such that we can disbelieve him. 
We find that on March 30, 1912, Mr. O'Brien was a resident of the school 

district of West New York within the meaning of the statute, and that the 
resolution of the Board of Education of that town adopted on that day 
wherein his office as a member was declared vacant was without foundation. 

Aside from the foregoing, it is not clear that the Board of Education of 
the Town of West New York could oust Mr. O'Brien from membership 
without giving notice, and affording him an opportunity to be heard, or that 
it had any authority whatever to determine that he abandoned his office, 
except for a failure to attend three consecutive regular meetings without 
good cause. 

The members of the Board in voting against him, we believe, acted as 
they thought proper, and as they thought for the best interests of the 
district. vVe cannot find, however, that their resolution has any sound 
foundation. The decision of the Commissioner is affirmed. 

December 9, 1912. 

REMOVAL OF PRESIDENT OF BOARD OF EDUCATION BY THE
 
BOARD
 

JOSEPH WrLLL\MSON, 

Appellant,
 
vs.
 

BOARD OF EDUCATION OF UNION 

TOWKSHIP, HUNTERDON COUNTY, 

Responde/It. 

DECISION OF THE COMMISSIONER m' EDUCATION 

Joseph WiHiamson, the Appellant in this case, was duly elected president 
of the Board of Education of Union Township, Hunterdon County, at its 
annual meeting in April, 1920. At a special meeting of the Board of Edu
cation held on August 2, 1920, Appellant was removed from the presidency 
of the Board by a majority vote of the members thereof. Appellant wa, not 
present at the meeting when such action was taken. 
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A hearing in this case before the Commissiol'er of Erlncation took place 
on October 27 at Flemington, and at this hearing it was developed that the 
charge upon which Appellant was removed was to the effect that he had 
refused to perform the duties of his office; morc specifically, that he had 
refused to sign orders for the payment of teachers' salaries and other orders. 
At the hearing Appellant testified that he had refused to sign orders for 
teachers' salaries and other ordcrs at the close of the school year 1920, be
cause there was not sufficient moncy on hand with which to pay the orders. 
This was admitted by the members of the Board of Education who had 
voted to depose Appellant as president. 

It appeared further at the hearing' that at a meding of the Board of 
Education on July 28, 1920, a resolution was passed providing for the borrow
ing of the amount of deficit for the year 1919-20, from taxes in the hands of 
the Custodian which had been voted for the year J920-ZI. Appellant claimed 
that the Board of Education had no authority to borrow money from any 
source to make up the deficit withol1t first submitting the qucsti:lt1 to the 
voters for their sanction at a meeting legally called for that purpose. Such 
a meeting had been called for August 5, but the action taken by the Board 
of Education on J l11y 28 authorizing the borrowing of the money from this 
year's hndget was in anticipation of wllat the voters wcre expected to do all 
Aug-ust 5. 

The Appellant, Joseph Williamson, was therefore deposed before the 
voters had authorized the borrowing of the money. 

The practice of meeting a deficit in the C11frent expense fl111GS of the 
district by borrowing- money from funds which had been voted for the 
following year is a bad one, and if continued year after year would finally 
lead to a large amount of indebtedness to be carried indefinitely as a debt 
upon the district. 

Mr. \VilIiamson's action in refusing to sign orders for the payment of 
money when he knew there was a deficit is one for which he cannot be 
blamed because he was holding strictly to the legal requirements in such cases. 

In addition to this, the way in which Appellant was deposed as president 
of the Board of Education must be considered. This was done at a special 
meeting of the Board, which was called, as shown in the testimony. for the 
purpose of determining how much mOlCey was on hand. Mr. Vvilliamson 
himself ordered the meeting, and as he states, it was for the above purpose. 
The district clerk who called the meeting states that the notice, which was 
an oral one, did not st<lte the business to be transacted at the meeting. 

At this meeting the Appellar.t, without being present himself, was by a 
majority vote of the Board of Education removed as president of the 
Board, and removed without any knowledge that such action was contem
plated and without opportunity to present a defense to the charges against 
him. 

After reviewing all the facts in the case the Commissioner is of the 
opinion that the charges preferred against the Ap;lClJant, Joseph \Villiamson, 
were inadequate and that not only was Appellant justified but shollid be 

3 S L D 
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commended for refusing to sign orders on the Custodian for m'J1ieys that 
were not in the Ctlstodian's hands. 

The· Commissioner is further of the opinion th3t to remove a man from 
office without giving him an opportunity to meet the charges against him is 
contrary to all usage and fairness in such matters. 

It is therefore hereby ordereu that the Appellant, Joseph Williamson, be 
reinstated in his office as president of t~1e Board of Edllcation of Union 
Township from this date. 

November 18, 1920. 

REMOVAL OF MEMBER OF BOARD OF EDUCATION FOR NOT
 
ATTENDING MEETINGS
 

GEORGE W. :MEAD, 

Appellanl, 
VS. 

THE BOARD 01' EDUCATION 01' PE' 

QUANNOCK TOWNSHIP, 

Respondent. 

DECISION OF COMMISSIONER OF EDUCATION 

If a member of a board of education is absent from the district for a 
long period of time consecutively, and abs'ent from the State, so that it is 
impossible to notify him, I think that notice would not be necessary. But 
where a man is living in the district, and can be served with a notice, notice 
should be given for the reason that the Board must be able to show that the 
member is removed for cause. It may be that a member of a hoard of edu
cation through indifference fails to attend, but that is not within the official 
knowledge of the mcmuers of the Board. 

In this case notice should have been given before action was taken. 
April 7, 1913. 

VACANCY IN BOAR::> OF EDUCATION ACTING UNDER ARTICLE VII 

IN 'rHE MATTER of 'rHE ApPEAL OF ]. C. 

MYERS IN THE CASE OF A VACANCY IN 

THE BOARD OF EDUCATION OF OXFORD 

TOWNSHIP, WARREN COUNTY. 

DECISION OF COMMISSIONER OF EDUCATION 

It appears that in March, 1912, a Mr. Frome was elected a member of the 
Board of Education of Oxford Township, but that he has not qualified and 
has declined to do so, and that at a meeting of said Board of Education on 
May 6th the Board elected a Mr. Axman to fill the vacancy. It is contended 
that this appointment is illegal and that the vacancy should have been filled 
by an appointment by the County Superintendent of Schools. The County 
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Superintendent is only authorized to fill a vacancy in the Board of Educa
tion in case there is a failure to elect a member. Vacancies in a Board of 
Education arising from other causes than failure to elect are to be filled by 
the Board. There was no failure to elect in this case, but simply a failure 
on the part of the person elected to qualify. Under these conditions the 
action of the Board in appointing a person to fill the vacancy was legal. 

July 24, 1912. 

DF.ClSlON of THE STATE BOARD or EDCCATlON 

In March last an annual school meding was held in Oxford Township at 
which Mr. James Frome was elected a member of the Board of Education 
for a term of three years from the 1st day of April, 1912. The Board 
organized on the 1St of April, but Mr. Frome did not attend. He declined to 
qualify and to serve as a member of the Board. On the 6th of May. the 
Board appointed Mr. Axman' in his place. Contesting such appointment, 
Mr. J. C. Myers, one of the members, appealed to the Commissioner of 
Education on the ground that under the circumstances the power to appoint 
a member was conferred by statute upon the County Superintendent, and 
not upon the ,local board. From the decision of the Commissioner overruling 
his contention, he appealed to this Board. Mr. Myers, the Oxford Board and 
the Commissioner assumed that a vacancy existed in the Board because of 
the refusal of Mr. Frome to qualify and to serve. 

Section 9S of the School Law provides that Township Boards shall have 
power HI. To appoint a person to fill a vacancy in the Board of Education, 
except a vacancy caused by a failure to elect, but the person so appointed 
shall serve only until the next election for members of the Board of Edu
cation." 

Subd. 4 of Section 30 provides that a County Superintendent shall have 
power to appoint members of the Board of Education for any school district 
under his supervision which shall fail to elect members at the regular time, 
and that such appointees shaH serve only until the next election in the district 
for members of the Board of Education. 

Mr. Myers urges that as Mr. Frome could not serve as a member of the 
Oxford Board until he qualified, his election was not complete until he had 
so done. He. therefore, argues that the result was the same as if no election 
had been held. 

What was the legal situation when, after Mr. Frome was duly elected, he 
refused to qualify and to serve? 

In r 5 Cyc. 392, it is said: 

"It is a doctrine of the common law that every citizen in peace, as well 
as in war, owes his services to the State when they are required, and per
sons are liable to indictment if they refuse to take the oath and Qualify them
selves as public officers after having been regularly elected or duly appointed. 
* * * Mandamus will lie to compel one who has been duly elected to a 
municipal office to accept and serve in the same." 

In State vs. Ferguson, 31 N. J. L. 107, mandamus proceedings were insti· 
tuted against 'WiIliam Ferguson, Jr.. one of the Overseers of the Highways 
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of the Township of Upper Alloway Creek in the County of Salem, to compel 
him to put in good order for public use and travel a certain part of a road. 

In the course of the opinion of the Supreme Court, the Chief Justice con
sidered at some length the right of a party elected to refuse to quahfy and the 
right after qnalilication to rcsign at pleasure. He wrote: 

"First, as to the officer's power to rcsign. It was insisted on the part of 
the defendant that an overseer of the highways has the right, in law, to 
rcsign at will, and that the mere notification of the fact that he resigns dis
charges him from office. 

"If he possess this power to resign at pleasure, it would seem to follow, as 
an inevitable consequence, that he cannot be compelled to accept the office. 
But the books seem to furnish no warrant for his doctrine. 

"To refusc an office in a public corporation connected with local iuris
diction, was a common law offence and punishable by indictment. * * * 
So uniformly is this doctrine maintained by an extensive series of decisions 
that we find it stated as the unquestionable law by all the tcxt writers. * * * 
I think it undeniable, therefore, that upon general principles of law as con
tained in judicial decisions of the highest authority, the refusal of an office 
of the class to which the one under consideration belongs, was an offence 
punishable by proceeding in behalf of the public. 

"Regarding then this doctrine of the law as established, it seems to be an 
unavoidable sequence that the party elected, and who is thus compelled by 
force of the sanctions of the criminal law to acccpt the office, cannot after
wards resign it ex ntero motu. If this recusancy to accept can be punished, 
it cannot be that he can accept and immediately afterwards, at his pleasure, 
lay down the office. The law is far too practical to admit of such a frus
tration of one of its regulations, designed for the protection of the public 
intercst." 

From such authorities, it is clear that the taking of the oath of office is 
no part of the c1ection. Unless the school meeting at which Mr. Frome was 
elected was not conducted in accordance with law, or unless he could point 
to some statute or judicial authority which would relieve him from the 
necessity of accepting the office, it seems as though the Oxford Township 
school district had the right, if it so desired, to compel him to accept. There 
was, therefore, no such failure to elect as would justify an appointment by 
the County Superintendent. The record submitted to us is very meager, but 
as far as we understand the facts, no attempt was made to force Mr. Frome 
to qnalify as a member of the Board of Education, and the district acquiesced 
in his refusal to do 50. We infer that it was assumed that Mr. Frome's 
refusal to qualify was substantially the same as if the resignation of a mem
ber who had qualified was accepted and a vacancy thereby created. Inasmuch 
as the vacancy was not caused by a failure to elect, the Board of Education 
had authority to appoint some one to serve until the next election. 

The decision of the Commissioner is affirmed. 

August, [9[2. 
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VACANCY IN BOARD OF EDUCATION ORGANIZED UNDER
 
ARTICLE VI
 

Al,BERT LEul,Y ET AI,., 

AppellQllts,
 
vs.
 

HENRY RITTER ET AL., 

Respondents. 

William C. Asper, for Appellants. 
Francis H. McCauley, for Respondents. 

DECISION OF THE COMMISSIONER OF EDUCATION 

Prior to IglO, the School District of the Township of Weehawken was gov
erned by the provisions contained in Article VII of the General School Law 
passed at the second special session of the Legislature in Ig03, and three 
members of the Board of Education were elected annually on the third 
Tuesday in March, and took office on the first Monday in April following 
their election. At the general election held in IgIO, this district adopted the 
provisions of Article VI of the School Law, as authorized by Section 243. 
Section 38 of the School Law, being a part of Article VI, provided for a 
Board of Education of nine members, ~_ppointed by the Mayor, and Section 
39 provided for a board of nine members elected by the people. Section 40, 
however, provided that until the provisions of either Section 38 or 39 had 
been adopted, at a regular election, the members of the Board of Education 
should continue to be selected in the same manner as such members had 
previously been selected. As the School District of Weehawken never 
adopted the method prescribed by either Section 38 or 39, the members of 
the Board of Education continued to be elected at a school election held on 
the third Tuesday in March, the term of office being three years. 

Chapter 233, P. L. I9II, provided for a Board of Education in each dis
trict acting under Article VI, such board to consist of nine members appointed 
by the Mayor. The act further provided that the terms of office of all mem
bers of boards of education affected by the act should expire January 31, 1912. 
A Board of Education was appointed in Weehawken in accordance with the 
provisions of this act. Later, in the case of Koven vs. Stanley, the Supreme 
Court declared the act unconstitutional and decided that Ritter, O'Hara and 
Stanley, the only members of the old Board who were parties to the suit, 
were members of the Board of Education by virtue of their election on the 
third Tuesday in March. 

Chapter 370, P. L. 1912, provides for a Board of Education in each dis
trict acting under Article VI, the members of such board to be appointed be
tween the second and fifteenth days of January, to take office on the first day 
of February following their respective appointments. In a district having a 
population of less than 45,000, five members constitute the Board. In a dis
trict having a population of 45,000 or over, the Board consists of nine mem
bers. The act further provides that the members of a Board then in office 
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should continue to serve for the terms for which they were severally elected, 
and until the first day of February then next ensuing. 

By virtue of this last mentioned provision, Ritter and O'Hara were con
tinued in office until February I, 1915, they having taken office on the first 
Monday in April, I9II, and Stanley was continued in office until February y. 

1914, he having taken office on the first Monday in April, 1910. In the case 
of Lasher and Briesen vs. Board of Education of Weehawken, recently de
cided by me, it was held that said Lasher and Briesen were members of the 
Board of Education of vVeehawken, they having taken office on the first Mon
day in April, 1910. Up to February I, 1914, the Board of Edncation consisted 
of Ritter and O'Hara, whose respective terms of office would not expire until 
February I, 1915, and Stanley, Lasher and Briesen, whose terms would expire 
February I, 1914. The petitioners claim that Stanley was not a member of 
the Board, for the reason that he was a member of the Township Committee 
of Weehawken and that the offices of member of the Board of Education and 
Township Committee are incompatible. It is unnecessary to pass on the ques
tion as to the incompatibility of these offices, for the reason that Stanley's 
term has expired. Stanley had acted as a member of the Board since 1910, 
and, therefore, was at least a de facto member, and was entitled to act until 
removed by the Court. 

At a meeting of the Board held January 31St, a resolution was adopted 
removing John Koelin from his office as member of the Board of Education, 
and appointing William J. Cadwallader to fill the vacancy thus created. It is 
admitted by the Respondent that Kaelin was not a resident of the School Dis
trict of 'Weehawken on January 31St. Section 41 of the School Law reads, :.n 
part, as follows: "A member of a Board of Education in a city schOOl district 
shall be a citizen and resident of the territory contained in said school dis
trict and shall have heen such resident for at least three years immediately 
preceding his or her becoming a memher of such board." It is evident from 
the above quotation that as soon as a member of a Board of Education ceases 
to be a resident in the district, he ceases to he a member of the Board of 
Education. The resoll1tion, therefore, so far as it relates to the removal of 
Kaelin, is without force or effect. The appointment of Cadwallader is likewise 
without force or effect, for the reason that Chapter 370, P. 1. 1912, expressly 
provides that "any vacancy in such Board of Education shall be forthwith 
reported by the Secretary of said Board to the Mayor or other chief executive 
officer, who shall within thirty days thereafter appoint a person to fill such 
vacancy for the unexpired term." If a vacancy existed in the Board, it could 
only be filled by appointment by the Mayor; the Board of Education was 
without power in the premises. As a matter of fact, however, there was no 
vacancy in the Board on January 31st. Chapter 370, above referred to, con
tains the following proviso: "provided further, that first appointment under 
this supplement may be for less than full terms, if necessary; it being the 
intention to provide hereby that when this supplement shall take effect in a 
school district there shall be an immediate increase, if necessary, to five mem
bers or to nine members, according to the population of the school district, as 
above provided, and the gradual reduction to the prescribed membership as 
terms expire." The right of Koelin to retajn his membership was a personal 
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right. As soon as he ceased to he a member, the number of members in the 
Board was reduced to five, the legal number for this district, and there was 
no power, other than the Legislature, which could again increase it. 

The:espondents contend that the Mayor was without authority to ap
point three members to take office on the first of February, for the reason that 
the appointments were made on the fourteenth of January, and that there is 
no evidence that Kaelin had lost his memLership in the Board on that date. 
It is adnitted that Kaelin was not a resident on January 31st, and, as hereto
fore staled, he ceased to Le a memher of the Board as soon as he ceased to 
he a resident of the district. There is no doubt, therefore, that at the time of 
the organization of the Board on February 2d, theIe were three vacancies and 
that there were three persons holding certificates of appointment signed by the 
Mayor. I am of the opinion that the fact, if it be a fact, that Koelin was a 
member of the Board on January 14th, will not affect the case. The only 
point is whether or not there were three vacancies in the Board of Education 
at the time the certificates issued by the Mayor became operative. 

As heretofore stated. Ritter, O'Hara, Stanley, tashcr, and Briesen con
stituted the Board of Education of Weehawken prior to FeLruary I, 1914. On 
that date the terms of officc of Stanley, Lasher and Briesen expired, leaving 
three vacancies to be filled by the Mayor in the manner provided in Chapter 
370, P. L. 1912. In accordance with the authority conferred upon him, the 
Mayor did, on the 14th day of January, 1914, fill such vacancies by his ap
pointment of Jolm McFadden for the term of three years, George Liss, for 
the term of four years, and Albert Leuly, for the term of five years. The 
persons so appointed have taken the prescriLed oath of office and have filed 
the same with the Township Clerk as required by Section 42 of the School 
Law. The Board of Education now consists of Ritter and O'Hara, whose 
terms will expire February I, 1915, McFadden, whose term wiH expire Feb
ruary I, 1917. Uss, whose term will expire Febnrary I, 1918, and Leuly, whose 
term will expire February I, 1919. 

Chapter 370, above referred to. provides that the Board of Education shall 
organize on February 1st, unless such date falls on Sunday, in which case 
the organization shall be effected on the following day. As February 1st, this 
year, fell on Sunday, the Board was required to mect for organization on Feb
ruary 2d. It is admitted that Ritter and O'Hara were notified of the time 
and place of this meeting on February 2d, and that they refused to attend. 
The meeting, having been legally called, and a quomm being present, the 
election of Albert Leuly as President and George Liss as Vice-Presidcnt was 
in accordance with the provisions of the statute. 

It is difficult to believe that it was intended that the resolution direct
ing the Secretary to post notices for an election for members of the Board 
of Education on the third Tuesday in 'March should be taken seriously. 
In order to make such an election legal, a decision by the Conrt declaring 
Chapter 370 of the taws of 1912 unconstitutional would be necessary. Until 
such a decision is rendered, said chapter must be deemed to be in fn[J force 
and effect, and the members of the Board of Education must be selected as 
directed therein. 
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1 am unable to decide at this time as to the legality of the appointment of 
Hurley as Secretary at the meeting held on January 9, 1914, the action taken 
at the meeting held January 28th, in appointing Ritter and O'Hara as mem
bers of the Board of School Estimate, and the action taken at the meeting 
of February 2d, appointing Briesen as Secretary, for the reason that the 
evidence does not disclose wheth~r the meetings of January 9th and 28th 
were regular or special meetings of the Board, and, if they were special 
meetings, whether all the members of the Board were notified of the time 
and place of the meetings and the purposes for which they were called. An 
early date will be fixed on which to take testimony covering these points. 

February 24, 1914. 

Affirmed by the STA'fE BOARD OF EVUCATI0N May 3, 1914. 

APPOINTMENT OF SECRETARY 

ALBERT LEULY ET AL., 
Appellants, 

'Vs. 

HENRY RITTER ET AL., 
Respondellts. 

'William C. Asper, for Appellants. 
Francis H. McCauley, for Respondents. 

DJ;CISION OF THE COMMISSIO::<ER OF EDUCATION 

In the decision rendered by me in this matter on February 24, 1914, three 
points were reserved until further evidence was submitted. These points 
were, the legality of the appointment of Hurley as Secretary at the meeting 
held on January 9, 1914; the action taken at the meeting held January 28th 
in appointing Ritter and O'Hara as members of the Board of School Esti
mate; and the action taken at the meeting of February 2d appointing Briesen 
as Secretary. 

An agreed state of facts submitted this day contains a resolution adopted 
by the Board of Education of the Township of Weehawken at a meeting held 
February 2d, which read as follows; 

"Resolved, That the office of the Secretary of the Board of Education and 
the District Clerk of the Board of Education be declared vacant, and that 
Arthur V. Briesen be and he is hereby appointed Secretary of the Board of 
Education and as District Clerk of the Board of Education in the Township 
of vVeehawken, in the County of Hudson and State of New Jersey, for a 
term of one year, from the first day of February, 1914, to the first day of 
February, 1915, at a salary of $900.00 per annum, payable in twelve equal 
monthly installments of $7S each. 

Dated February 2, 1914." 
Section S6 of the general school law, passed at the second special session 

of 1903, reads in part as follows; 
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"A Secretary shall be appointed by the majority vote of all the members 
of the Board of Education; he shaH be paid such salary as said board shall 
determine, and may be removed by a majority vote of all the members of 
said board." 

It appears that the resolution above quoted declared the office of Secretary 
to be vacant, and also appointed Arthur V. Briesen as Secretary of the Board 
to fill the vacancy thus created. This action having been taken by the vote 
of a majority of all the members of the Board, William E. Hurley was re
moved from his office as Secretary of the Board of Education of the Town
ship of vVeehawken, and Arthur V. Bricsen was regularly and legally elected 
as Secretary of said Board. 

It is also agreed by the parties hereto that the meeting of the Board held 
January 28th was a regular meeting of the Board. At this meeting a reso
lution was adopted appointing Messrs. Ritter and O'Hara as members of the 
Board of School Estimate. It is well settled that when a special meeting of 
a municipal board is called, each member must have notice of the time and 
place of the meeting and the purpose for which it is called. It is not neces
sary that notice be sent to the members of a board of the time and place of 
a regular meeting for the reasons that the membe-rs of a board are presumed 
to know the time and place where a regular meeting will be held, and it is 
their duty to attend without formal notice. The meeting of January 28th 
was a regular meeting, and the action taken in appointing Messrs. Ritter and 
O'Hara was regular, and said persons are members of the Board of School 
Estimate for the ensuing year. 

February 26, 1914. 

Affirmed by the STATE BOARD OF EDUCA"fION May 3, 1914. 

LEGALITY OF ENLARGEMENT OF DUTIES OF DISTRICT CLERK 

FRED C. GASKII,I, ET AL., 

Appellants,
 
vs.
 

BOARD oF EDUCATION OF THE TOWNSHIP 
OF PISCATAWAY, 

Respondent. 

DECISION OF THE COMMISSroN!tR OJ' EDUCATIO)1 

Testimony taken at the hearing before the Assistant Commissioner of 
Education at the Court House in New Brunswick on December 1, 1926, re
vealed the following to be the facts in this case: 

For many years Everett C. Marshall has been employed by the Piscataway 
Township Board of Education in the capacity of district clerk at a salary 
which up to the school ye;tr 1925-26 at no time exceeded $1,000. For the school 
year 1925-26 and again for the year 1926-27 Mr. Marshall was appointed fu1l
time district clerk at an annual salary of $3,000. On August 17, 1926, however, 
the Board passed a resolution limiting the duties of district clerk to those 
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clearly defined in the law and reducing the salary of such office to $1,000, but 
at the same time creating the office of business manager with various enum
erated duties at a salary of $1,500 per year. all August 31, 1926, the resolution 
of August 17th above referred to was rescinded and a resolution adopted adding 
to the duties of district clerk the checking up and supervising of all supplies, 
looking after the business of the schools generally and the supervising of school 
janitors, buildings, grounds, equipment, etc. The resolution also provided that 
the district clerk was to act as truant officer and that his salary as district 
clerk with its various duties was to be $2,500 per year. 

Appellants, as taxpayers of the district, COil test the validity of the action 
of the Piscataway Towriship Board of Education in enlarging the duties of 
the district clerk beyond those prescribed by law and in employing and com
pensating Everett Marshall, a Board member, as clerk with power to perform 
such duties. 

It is held in 35 eyc., p. 900, that ;'Officers of school districts are public officers 
and like other public officers their authority and powers are generally de
termined by statute, and they can rightfully perform all those acts which the 
law expressly or impliedly authorizes * * *." And iu describing- the powers 
of public officers in the case of A. H. Andrews Co. vs. Delight Spccial School 
District, 95 Ark. 26, the Court held that "The rule respecting such powers is 
that in addition to the powers expressly given by statutc to an officer or board 
of officers, he or it has by implication such additional powers as are necessary 
for the due and efficient exercise of the powers expressly granted or which 
may be fairly implied from the statute granting the express powers." 

The question to be decided by the Commissioner therefore is whether a 
Board of Education can legally enlarge the duties of its district clerk. The 
office of district clcrk must in the Commissioner's opinion be considered a public 
office, since it is provided for by statute and embodies certain permanent duties 
or ftlllctions prescribed by law. As stated in the opinions above quoted the 
authority of public officers is "determined by statute" and is limited to "those 
acts which the law expressly or impliedly authorizes" and they have only 
"such additional powers as are necessary for the due and efficient exercise of 
the powers expressly granted or which may be fairly implied from the statute 
granting the express powers." Since, therefore, the district clerk of a Board 
of Education derives his powers not from the School Board but from the 
statute. he will be limited to the exercise of such statutory powers express 
anrl implied, and the Board of Education is in the Commissioner's opinion 
without authority to enlarge or add to such powers. That the Legislatme con
sidered the duties of the office of district clerk as fixed and limited is evi
denced by its havillg prohibited a member of a Board of Education from being 
interested in any contract with the Board of which he is a member and yet at 
the same time proviciing that the district clerk may be a member of the Board. 
Should the district clerk be able to perform and be compensated for duties and 
functions other than those expressly or impliedly conferred by slatute upon 
him as clerk, then a Board member could be employed under the official title 
of district clerk in the very capacities in which the law intended to prevent 
his being employed while a Board member. 
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It is therefore the opinion of the Commissioner of Education that the 
Piscataway Township Board of Education cannot legally enlarge the statutory 
powers of the district clerk so as to include any function such as the supervis
ing of the husiness of the schools and of buildings, grouuds, equipment, 
jauitors, etc., with the further result of enabling a Board member to engage 
in and be compensated for duties expressly denied him by statute. There 
would appear however to be nothing illegal in a district clerk's performing 
such duties as arc logically connected with his statutory functions, such for 
instance as the distribution and supervision of school supplies, which duties 
are implied in his express power of p,urchasing school supplies. 

It is therefore the opinion of the Commissioner of Education that the reso
lution of the Piscataway Township Board of Edue:ltion of August 31, 1926, is 
illegal so far as it attempted to en1:lrge the duties of the district clerk to in
clude the supervision of business generally and of buildings, grounds, equip
ment and janitors and also to inclmle the duties of truant officer. It is accord
ingly hereby ordered that the Piscataway Township Board of Education 
proceed at once to take official action to confine the duties and compensation 
of the district clerk to those functions expressly or impliedly authorized by 
the School Law for that office. 

January 7, 1927. • 

LEGALITY OF DISMISSAL OF DISTRICT CLERK 

PISCATAWAY TOW:O<SHIP BOARD OF 

EDUCA'I'IO"", 

Appellallt, 
VS. 

EVERETT MARSHALL, 

ReSpOl1dellt. 

DECISION OJ' THE CmDlISSlONBR OF EDCCA'I'IOX 

This action was brought by the Piscataway Township Board of Education 
on July 19, 1927, to secure the removal of Everetl Marshall as District Clerk 
under the provisions of Chapter 128, P. L. 1927, approved March 22, 1'127, 
which provided tenure protection for all district clerks who either before or 
after the passage of the act should attain fourteen years of service in the 
same district, and prohibited their removal except upon charges of "inefficiency, 
bad behavior or other just canse" filed with the Commissioner of Education 
and ascertained by him upon investigation to be true, The l{esponclent came 
within the provisiuns of the act at Ollce upon its enactment, as he had a1rcady 
served fourteen or more years in that district. 

A hearing in this case was conducted by the Assistant Commissioncr on 
September 21, 1927, at the Court House in New Brunswick, at which both 
sides presented testimony. 

Section 91, in Chapter 128, P. L. 1927, above referred to, in defining the duties 
of district clerks, provides among other things that the' district clerk "shall 
record in a suitable book all proceedings of the Board of Education, of the 
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annual school meetings and of special school meetings, * * * and during 
the month of July in each year he shall present to the Board of Education a 
detailed report of the financial transactions of the board during the preceding 
school year and file a copy thereof with the County Superintendent of Schools." 

The testimony before the Assistant Commissioner revealed that the Re
spondent failed in accordance with the above requirements of the law to record 
in a suitable book proceedings of the annual and special school meetings for the 
years from 1920 to 1927 inclusive, and also failed to properly record for those 
years the proceedings of the Board of Education meetings at which the annual 
budget was adopted. It was also proved that the financial report presented 
by the Respondent to the Piscataway Township Board of Education for each 
of the years 1921, 1923 and 1925 named a certain amount as constituting the 
total appropriation receipts for that particular year, while in reality in each 
case the amount was made up in part of moneys received or to be received out 
of the appropriation for the succeeding year for the purpose of making up a 
deficit for the year for which the report was rendered. 

It also appears that in presenting the Board of Education with the figures 
upon which it was to estimate the budget for the various school years the 
Respondent greatly reduced the amount of the apportionment of State school 
moneys actually to be a~ticipated. A larger local appropriation was accord
ingly provided for in the budget and the additional amount of State·moneys 
over and above the budget estimate was thus, when received, made available 
for the making up of a deficit for the preceding year. 

The above acts of the Respondent were, in the Commissioner's opinion, un
questionably illegal and constituted official misconduct 011 his part of sufficiently 
grave a nature to warrant his dismissal, if performed during his present term 
of of£cc. The question to be considered, however, is whether under the pro
visions of Chapter 128, P. L. 1927, a district clerk can be removed after com
ing under tenure for offenses committed during prior terms of office. None 
of the offenses on the part of the Respondent in this case occurred at the 
latest after the early part of the school year 1926, and consequently none of 
them occurred during his present tenure term fixed by statute. 

The Commissioner cannot agree with Appellant's contention that the 1927 
statute is merely remedial and simply transfers the jurisdiction of removal of 
district clerks from the local Board of Education to the Commissioner. The 
Commissioner does not under the 1927 law have jurisdiction, as contended by 
the Appellant, over offenses v.:hich may be committed by any district clerk, but 
only over offenses committed by a clerk after he has come under tenure and 
has begun to serve a term during good behavior and efficiency as distinguished 
from the limited term which he has been holding and which carried with it 
protection from dismissal by the Board only during the limited term fixed by 
the Board. There are thus presented in a case such as that under consideration 
two distinct terms, namely the tenure term which the incumbent is serving 
and the limited term which he formerly held, and consequently there arises 
the question of whether such clerk Call now be removed for offenses com
mitted prior to the commencement of his tenure term. 

There are a numbe~ of cases which hold that a public official may be dis
missed during a present term of office for offenses committed during a prior 

',"-".;j1· w"'lll..u, u .._ ~~ '"Ill! .• Ie.). .. 1 
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term, but there is also an equally long tine of authorities which hold the op
posite view, among them being that of State vs. Jersey City, 25 K. J. L. 536, 
in ""hieh the Court, while not ruling upon the point as essential to the dis
position of the case, held that "The Council have no power to expell a member 
for acts committed previous to his election." Moreover, there is a very vital 
difference between the case under consideration and those cases cited by the 
Appellant in support of his contention that a public official may be dismissed 
during his present term of office for offenses committed during prior terms. 
In none of the cases referred to by the Appellant did the official, who was 
being dismissed for prior offenses then hold his office under a statutory 'pro
vision by which he was to continue to serve during good behavior and 
efficiency with consequent continued protection until the commission of some 
future offense. In the case before the Commissioner on the other hand the 
statute provides that "after any district clerk heretofore or hereafter elected 
has served as such for a period of fourteen or more years, he shall hold office 
during good behavior and efliciency." In the Commissioner's opinion it was thus 
very clearly the intent of the Legislature to create without regard to the past 
a new protective term for a district clerk who has served fourteen years in the 
district, by which he shall be continucd in office as long as he shall thereaftcr 
continue to be efficient. :Moreover, the prospective meaning to be given gen
erally to language such as that in the act under consideration, namely that "No 
district clerk shall be dismisseJ or subjected to reduction of salary in said 
school district except for inefficiency, bad behavior or other just cause. etc.," is 
emphasized in the case of Holiday Z'S. Fields, 2i5N. "V. 642, in which occurred 
a statutory provision regarding removal from office for certain offenses. The 
Court held "As is usual in such statutes, no direct reference is made to future 
acts or omissions, but as there is no exprcss declaration that it shall apply to 
the past offenscs, and there is nothing iu the words used that indicates a legis
lative intent that it shall do so, under the general rule of construction it must be 
given a prospective effect." 

It is therefore the Commissioner's opinion that a district clerk such as the 
present I<espondent, who has gained tenure under the 192i act by fourteen or 
more years of service is entitled to protection thereafter during good behavior 
and efliciency regardless of offenses committed prior to the commencement of 
his tenure tenn. It is also the opinion of the Commissioner, contrary to 
Appellant's contention, that all jurisdiction over the removal of a district 
clerk after he has gained tenure has been transferred to the Commissioner of 
Education under the 192i law and that consequently his immunity from re
moval by the Commissioner for past offenses is complete against any attempted 
removal for snch offenses by the local Board of Education. 

While, therefore, the acts of the Respondent above referred to are unques
tiona,bly to be condemned, the Commissioner is of the opinion that he has no 
authority to consider them as constituting grounds for removal from office, 
since they are all proved to have occurred prior to the Respondent's present 
term, which began on March 22d and is by statute onc during good hehavior 
and efficiency. 

The appeal is accordingly hereby dismissed. 

Dated, November 19, 192i. 
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POWERS OF A COMMITTEE OF A BOARD OF EDUCATION 

IN THE MATTER OF THE ApPLICATION 01' 

WILSON TAYLOR, A CITIZE;N AND TAX

PAYE;R 01' THE CITY 01' HOBOKEN, AND A 

MEMBE;R Ql,' THE; BOARD OF EDUCATION 

01' THE CITY 01' HOnOKE;N, TO SET 

ASIDE; CERTAIN RESOLUTIONS PASSE;D 

BY A BODY ASSUMING TO ACT AS A 

BOARD 01' EDUCATION Of THE CITY 01' 

HOBOKEN. 

Merritt Lane, for the Appellant.
 
John J. Fallon, for the Respondent.
 

DECISION o~· THE COMMISSIONER OF EDUCATION 

At a meeting of the Board of Education of the City of Hoboken, held June 
24th, 1912, the following resolvtion was adopted: 

"Resolved, That the presIdent appoint a committee of three, to be known 
as the Committee on Schools, to which committee the president of the Board 
of Education, until otherwise directed, may refer for examination and con
sideration matters concerning schools and scho01 affairs; and, in conjunction 
with the president, shall have the power to act summarily in the interest of 
the public schools in cases of emergency. Said committee to report to the 
Board at its regular meetings." 

This resolution gives to a committee the power to act summarily in case 
of emergency, and leaves to the committee, or the president, the right to 
decide as to the emergency. It is true that the resolution directs the com
mittee to report to the board, but there is nothing to show that the action of 
the committee is not final, or that the report to the board is for any purpose 
except as a matter of information. In certain matters a vote of a majority 
of all the members of a Board of Education is required, and in all other 
matters the vote of a majority of a quorum is necessary. All business must 
be transacted in open meetings of the Board, regularly called. A committee 
can o!1ly consider matters referred to it and report its conclusions thereon to 
the board. The resolution under consideration attempts to give to a com
mittee full power to act in certain cases and is, therefore, illegal. 

August 22, 1912. 
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POWERS OF A COMMITTEE OF A BOARD OF EDUCATION 

IN THE MATTER OF THE ApPLICATION OF 

WILSON TAYLOR, A Cl1'IZEN AND TAX

PAYER OF THE CITY OF HOBOKEN, TO 

SET ASIDE CERTAIN RESOLUTIONS 

PASSED BY A BODY ASSUMING TO ACT 

AS A BOARD OF EDUCATION OF 'IHE 

CITY OF HOBOKEN, HUDSON COUNTY, 

NEW JERSEY. 

Merritt Lane, for the Appellant, 
John]. Fallon, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

At a meeting of the Board of Education held June 17th, 1912, the follow
ing resolution was adopted: 

"Resolved, That the President appoint a committee of three to whom shall 
be referred the bids which may be submitted at this meeting; said committee 
to report thereon at next regular meeting, and said committee, until other
wise ordered, shall transact an other business in the supervision of school 
affairs." 

The Petitioner asks that his resolution be set aside. 
The resolution is clearly illegal. It attempts to confer upon a committee 

power to transact all the business of the board. Such power cannot be dele
gated to a committee. 

The Petitioner also asks that the election of George "V. Lankering as 
president of the Board be set aside. 

This question has been decided in the "Matter of the application of Wil
son Taylor to review certain proceedings of the Mayor of the City of Ho
boken, and of persons assuming to act as members of the Board of Educa
tion of the City of Hoboken," decided this day. 

August 22, 1912. 

LEGALITY OF TRANSFER BY CITY BOARD OF APPROPRIATION 
IN BULK 

BOARD OF EDUCATION OF THE CITY OF 

BAYONNE, 

Appellant, 
VS. 

JOHN J. RYAN, CUS'rODIAN OF SCHOOL 

MONEYS, 

Responderlt. 

DECISION OF THE COMMISSIO""ER OF EDVCA'f!oN 

Only issues of law are involved in the case under consideration, and it was 
accordingly agreed by both Appellant and Respondent that decision be ren
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dered on the pleadings and briefs of counsel without the necessity of a formal 
hearing. 

It appears that on September 9, 1926, the Board of Education of the City of 
Bayonne aLlopted a resolution providing for the transfer of the sum of 1)25.000 
fr0111 the Current Expense to the Building and Repair Account of the district, 
and that accordingly a warrant duly signed by the president and secretary of 
the Board of Education was forwarded to the Custodian of School Moneys 
together with a copy of the resolution above referred to for the purpose of 
effecting the transfer. On September 16th the Respondent informed the Board 
of Education that he could not make the transfer of funds ordered by the 
Board without tlle consent of the Board of School Estimate, which in this 
case had not been asked or given. 

The Respondent in answering the petition of appeal defends his refusal to 
obey the order of the Bayonne Board of Education on the ground that he is 
acting in accordance with the rule of the State Board of Education adopted 
June 7, 1924, which reads as follows: 

"The district and State appropriation amounts are not subject to 
transfer from one account to another by resolution of the board of 
education. A transfer of any part of the district appropriation can be 
made only by resolution of the Board of School Estimate in Article VI 
districts and by vote at a regular or sp~cial district meeting in Article 
VII districts. Subdivisions of an 'account' or 'item' may be trans
ferred by the board." 

Article VIII of the 1925 Compilation of the School Law provides that all 
school mOlleys shall be held in trust by the Custodian of School Moneys and 
requires him to payout such moneys on orders legally issued and signed by the 
president and district clerk or secretary of the Board of Education. In the 
case of The Board of Education of the City of Bayonne against the same Re
spondent, namely, John J. Ryan, Custodian, and Stephen J. Evans, School 
Auditor, decided by the Commissioner of Education on May 13, 1926, it was 
held that: 

"Of all school funds, except the proceeds of a bond issue, the Cus
todian of School Moneys is according to Section 274, Article XVIII of 
the School Law, merely a custodian in the most literal sense of the term 
and must payout the school moneys held in trust by him by order of 
the Board of Education and on duly executed warrants without any 
exercise of discretion whatever on his part, and the responsibility is on 
the Board of Education alone for any illegal expenditure of school 
moneys made by it." 

In the case under consideration therefore which does not involve the dis
position of the proceeds of a bond issue but merely the transfer of annual 
appropriation funds from one account to another it is the opinion of the Com
missioner that the Respondent has no choice but to transfer the $25,000 from 
the Current Expense to the Building and Repairs Account as ordered by the 
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Board of Education by resolution and by a duly executed warrant, and that 
the responsibility therefor rests not with the custodian hut entirely with the 
Bayonne Board of Education. 

Moreover, it is the opinion of the Commissioner that the Bayonne Board of 
Education was entirely within its legal rights in ordering the transfer of the 
$25,000 in question without the consent of the Board of School Estimate even 
though under the rule of the State Board of Education above referred to the 
Board of School Estimate had divided the annual appropriation for school 
purposes into separate items for Current Expense and Building and Repairs. 

Section 94, of the 1925 Compilation of the School Law, provides that a city 
board of Education shall prepare and deliver tu each member of the Board of 
School Estimate an itemized statement of the amount of money estimated to 
be necessary for the current expenses of and for repairing and furnishing the 
public schools for the ensuing school year, but Section 95 provides that between 
February 1st and 15th of each year "said Board of School Estimate shall fix 
and determine the amount of money necessary to be appropriated for the use 
of the public schools in such district for the ensuing school year, exclusive of 
the amount which shall have becn apportioned to it by the County Superintendent 
of Schools." 

In construing the above law the Commissioner of Education in the case of 
Hayes vs. Townsend, Comptruller, etc. (sustained by the State Board and re
ported on p. 671, 1925 Compo School Law), held that 

"The language used clearly shows that it was the intent of the Legis
lature that the annual appropriation should be in bulk and not a separate 
appropriation for each purpose specified in the itemized statement re
ceived from the board of education. Had it been the intent of the Legis
lature that the appropriation shrlUld be itemized, the appropriate language 
would have been 'to fix and determine the several amounts needed for 
the several purpuses specified in the certificate.' " 

The Supreme Court also, when the above case reached it on appea!. followed 
the same line of reasoning: 

"Thc certificate (of the board of school estimate) is not part of the 
return, and we are therefore not informed whether it simply called for 
a lump sum or specified the items, but under Section 75 a certificate 
of a lump sum is plainly sufficient for all that the board of estimate has 
to determine is 'the amount of money necessary to be appropriated for 
the use of the public schools in such district for the ensuing school 
year * * *.' In our view, it became the duty of the board of esti
mate to go over the itemized statement of the board of education, and 
using it as a basis, determine the total amount necessary for the use of 
the schools. It could reach this result by striking out items or reducing 
them, but the result reached became a total and it is such total as modi
fied by county appropriation that the board of estimate is to certify and 
the city council provide in the tax levy." 

4 S L D 
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The above quoted provisions of the School Law upon the subject of the 
annual appropriation of the Board of School Estimate and as interpreted by 
the decision of the Commissioner and of the Supreme Court make it evident 
that after consideration of the itemized statement of the Board of Education 
the board of estimate must appropriate in bulk and that any attempt on the 
part of the latter body through its method of appropriation to control the 
exact disposition of school funds is a usurpation of the statutory powers of the 
Board of Education. 

It is further the opinion of the Commissioner that the above quoted rule of 
the State Board of Education supporting the right of the Board of School 
Estimate to itemize the annual appropriation for school purposes and thus 
making the consent of the estimate board necessary to transfer from one item 
to the other is ineffective. Article I, Section 3 of the 1925 Compilation of the 
School Law, provides that the State Board of Education shall have power "to 
prescribe and enforce rules and regulations necessary to carry into effect the 
schools laws of the State." Any rule of the State Board of Education en
larging or extending the power of a city Board of School Estimate beyond its 
statutory function of appropriating in bulk the money necessary annually for 
school purposes is in the Commissioner's opinion inconsistent with the School 
Law, and hence also an ineffective enlargement of its own powers, namely, 
"to make rules and regulations r!ecessary to carry into effect the school laws 
of the State." Appellant cites many convi!'cing authorities among them Dillon 
on Municipal Corporations, to the effect that any rule or by-law of a public 
board or body "which is in conflict with the organic law of the State, or an
tagonistic to the gcncral law, or inconsistcnt with thc powers conferred upon 
the board adopting it is invalid." 

In view of all the facts in the case it is therefore the opinion of the Com
missioner of Education that the Bayonne Board of Education was entirely 
within its legal rights in ordering the transfer without the consent of the Board 
of School Estimate of $25,000 from the Current Expense to the Building and 
Repairs Account of the district, and that it was the duty of the Custodian of 
School Moncys to make such transfer upon receipt of a warrant duly executed 
as required by law. The appeal is accordingly hereby sustained and the Re
spondent, the Custodian of School Moneys, is directed to make the transfer 
of funds as directed by the Bayonne Board of Education. 

December, 1926. 



REFUSAL OF COMMON COUNCIL '1'0 RAISE MONEy. 51 

REFUSAL OF COMMON COUNCIL TO RAISE AMOUNT ORDERED 
FOR SCHOOL PURPOSES BY BOARD OF SCHOOL ESTIMATE 

BOARD OF EDUCATION OF TRIO CITY OF 

LAMBtRTVILLt, 

Appellant, 
'l)S. 

THt COMMON COUNCIL OF THt CITY OF 

LAMD£RTVILLE, 

Respondent. 

W. Holt Apgar, for the Appellant. 
Walter F. Hayhurst, L. H. Sargent and George H. Large, for the Re

spondent 

DtC1SI0N OF THt COMMISSIONE;R OF EDUCATION 

The Appellant, at a meeting held on August 29, 1912. adopted resolu
tions requesting the Board of School Estimate to appropriate $75,000 for the 
purchase of land and the erection of a schoolhouse. 

The Board of School Estimate, at a meeting held on September 9. 1912, 
fixed and determined the sum of $75,000 as necessary for the purposes named 
in the resolutions of the Appellant. 

The Respondent has neglected and refused to provide the amount fixed 
and determined by the Board of School Estimate, and pleads in justification 
the following: 

I. That the certificate of the Board of School Estimate was presented 
to the Common Council of 1912, and was not properly before the Common 
Council of 1913. 

The evidence is that the resolution was presented to the Common Coun
cil in September, 1912, and that no action for raising the $75,000 certified 
to it by the Board of School Estimate was taken hy the Common Council 
prior to its reorganization in January. 1913. The certificate of the Board of 
School Estimate is !lOW before tne Commo!l Council, and, if the proceedings 
on which such certificate is based were legal, the Common Council must raise 
said sum of $75,000 and place it at the disposal of the Board of Education. 

2. The second contention is that the Board of Education was not a legally 
constituted body. 

The members of the Board of Education were appointed under the pro
visions of Chapter 233, P. L. 1911. This law was declared to be uncon
stitutional in the case of Sheridan vs. Lankering, 83 A. R. 641. but no action 
has been taken to remove said members, and until they have been removed 
by due process of law they continue to act as de facto members and their 
acts are legal. 

3. The third point is that Archibald G. Smith. who acted as a mem
ber of the Board of School Estimate at the meeting of September 9. 1912, was 
aot a member of said Board. 
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Smith was appointed a member of said Board on February 7, 1912. The 
minutes of the meeting of the Board of Education held April 24, 1912, contain 
the following; 

"The -President named the following Committee according to the new 
By-laws-Board of Estimate, Mr. Malloy and Mr. Bowne." 

Section 73 of the School Law provides for the appointment annually of 
two members of the Board of Education as members of the Board of School 
Estimate. These appointments are to be made during the month of January. 
Chapter 233. P. L. 1912, removed from office on January 31, 1912, all mem
bers of the Board of Education in office on that date. The appointment of 
Mr. Smith in February was, therefore, to fill a vacancy. 

Section 73 further provides that "in case of any vacancy occurring in 
any such Board of Estimate by reason of the resignation, death or removal 
of any member thereof such vacancy shall be immediately filled by the body 
which originally appointed such member." There is nothing to show that 
Mr. Smith resigned and in the absenee of such resignation there was no va
cancy. Mr. Smith was a member of the Board of School Estimate on Sep
tember 9, 1912. Even if there had been a vacancy the appointment of Mr. 
Bowne was null and void. The law prescribes that such vacancies shall be 
filled by the Board. The power cannot be delegateri to the President. 

There is some question as to whether Mr. Smith was notified of the 
meeting of the Board of School Estimate called for September 9, 1912. The 
Secretary of the Board testified that he notified Mr. Bowne. Mr. Smith 
declined to testify that a notice of the time and place of said meeting was 
given or sent to him. He testified, however, that he knew of the meeting, 
and thought he prepared the original resolution. A special meeting of a 
board is not legal unless all the members have had notice of the time, place 
and purpose of the meeting, but the law does not state how such notice shall 
be given. Mr. Smith was present at the meeting of the Board of Education 
held August 29, 1912, at which the resolution requesting the Board of Esti
mate to appropriate the $75,000 was adopted, and was ahiO present at the 
meeting of the Board of Estimate on September 9th. Had he not been 
present at the meeting on September 9th, there might be a question as to the 
legality of the aetion taken on that date. The fact that he was present is 
sufficient proof that he received proper notice. 

4. The fourth point is that the resolution adopted by the Board of Educa
tion on August 29, 1912. was irregular in that it did not state separately the 
sum needed for each purpose. 

Section 76 of the School Law reads in part as follows: 

"Whenever a city board of education shall decide that it is 
necessary to raise money for the purchase of lands for school 
purposes, or for erecting, enlarging, repairing or furnishing a 
schoolhouse or schoolhouses, it shall prepare and deliver to 
each member of the Board of Sehool Estimate of such school 
district a statement of ~he amount of money estimated to be 
necessary for such purpose or purposes," 
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It is evident from the language used that a statement of the total amount 
needed for all the purposes named in the statement is sufficient. Had it 
been the intention of the Legislature that the amount named for each item 
should be stated separately, the same language would have been used as in 
section 74, which provides the method of making appropriations for the 
current expenses of the schools. In that section it is expressly provided that 
the statement shall be itemized. 

5· The fifth point· is that the Common Council was unable to raise the 
money for the reason that the amount fixed and determined by the Board 
of School Estimate was in excess of the amount which the Common Council 
was authorized to raise by the issue of bonds for school purposes. The law 
prohibited the Common Council from issuing bonds for school purposes in 
excess of a sum equal to three per centum of the taxable property in the 
district, but the law gives to said council the option of raising the amount 
fixed and determined by the Board of School Estimate, by the issue of 
bonds, by direct tax or both. The evidence shows that the borrowing 
capacity was about $67,000. Bonds could be issued for that amount and the 
balance of $8,000 raised by direct tax. The Supreme Court in the case of 
Montclair vs. State Superintendent, 47 Vr. 68, held that it was mandatory 
upon the body having the power to make appropriations raised by taxes to 
cause the amount to be raised by tax or to borrow the same and secure its 
re-payment by the issue of bonds." 

The Common Council further attempts to justify its refusal to act on the 
ground that the plot selected by the Board of Education was unsuitable, and 
was unsatisfactory to the people of the district. Whether the plot is or is 
not suitable is not to be determined by the Common Council. The law gives 
this power solely to the Board of Education. The Common Council has no 
discretion in such cases, its sale duty being to provide the amount of money 
fixed and determined by the Board of School Estimate. 

It is ordered that the Common Council immediately take such action all 

will place at the disposal of the Board of Education the $75,000 fixed and 
determined to be necessary by the Board of School Estimate at its meeting 
held September 9, 19 J2 . 

April 8, 1913. 

DECISION OF THE STATE BOARD OF EDUCATION 

In August, 1912, the Board of Education of the City of Lambertville 
adopted resolutions requesting the Board of School Estimate to appropriate 
$75000 for the purchase of a certain tract of land "and for constructing 
thereon a new school building and furnishing same and for repairs to 
existing school buildings." 

In September, 1912, the Board of School Estimate certified to the Com
mon Council of the City of Lambertville that it had appropriated the sum 
of $75,000 for the purpose of purchasing a certain site and for the purpose 
of erecting a school building thereon and that such sum of money was 
requested for such purposes, for furnishing the building and for repairs to 
existing school buildings. 
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The Common Council was requested to take praper measures to raise said 
sum of money for such purposes. 

Section 74 of the School Law makes it the duty of the Board of Education 
of each City School District on or before the 15th day of May of each year 
to prepare for the Board of School Estimate an itemized statement of the 
amount of money necessary for current expenses of and for repairing and 
furnishing the public schools of the District for the following year. 

Section 75 makes it the duty of the Board of School Estimate between 
the 15th of May and the first of June to fix and determine the amount of 
money necessary for the use of the public schools for the fallowing year 
and to certify the same to the Common Council, Board of Finance or other 
body in the City having power to make appropriations. 

By the same Section it is provided that the Common Councilor other body 
"shall upon receipt of said notice, appropriate, in the same manner as other 
appropriations are made by it. the amount so certified as aforesaid." 

Section 76 provides that when a City Board of Education decides that it 
is necessary to raise money for the purchase of land for school purposes or 
for erecting, enlarging and repairing or furnishing a schoolhouse, it shall 
prepare for the Board of School Estimate a statement of the amount of 
money estimated to be necessary for such purpose or purposes. 

By the same Section it is made the duty of the Board of School Estimate 
to fix and determine the amount necessary and to certify such amount to 
the Common Councilor other financial body. 

By the same Section it is provided that: 

"said Common Council, Board of Finance or ather body may appro
priate such sum or sums, for such purpose or purposes, in the same 
manner as other appropriations are made by it." 

It will be noticed that it is provided that the Common Council shall appro
priate moneys necessary for the annual running expenses, but that for the 
purchase of land and erection of buildings the Common Council may appro
priate the moneys. 

In this case the Common Council evidently believed that it rested within 
its discretion whether to appropriate $75,000 or not for the purchase of a 
site and the erection thereon of a school building, for furnishing same and 
for repairs to other sr.hool buildings. It did not agree with the Board of 
Education about the site selected by the latter and for the purpose of ascer
taining the wishes of the people it caused a ballot to be taken, which had 
no binding effect, but which was purely advisory. At such ballot 412 votes 
were cast, 46 of which were in favor of the site selected by the Board of 
Education, 353 in favor of the site preferred by the Common Council, while 
13 were rejected. 

Following this vote, the Common Council refrained from appropriating 
$75,000 requested by the Board of Education and fixed and determined by 
the Board of School Estimate. Proceedings were instituted beffJre the Com
missioner by the Board of Education to compel the Common Council to 
raise the $75,000. In such proceedings the Common Council offered to prove 
that the site selected by the Board of Education was not a proper site. The 
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Commissioner declined to receive the evidence on the ground that the Com
mon Council had no discretionary rights or powers in the matter, that its 
sole duty was to raise the money, the amount of which was fixed and deter
mined by the Board of School Estimate. 

In the case of Montclair against Baxter, 47 Vroom 68, the Court in the 
course of its opinion wrote that when the Board of School Estimate ha~ 

fixed and determined the amount of money necessary for the purchase of 
land and the erection of a schoolhouse, the Common Council, notwithstand
ing the use of the word "may" in Section 76, has no discretion, but must 
make the appropriation. While, in view of the actual decision rendered, the 
language of the Court might be viewed as a mere expression of opinion, still 
it has been assumed since rg08, when it was written, to be the law and to be 
binding upon Common Councils. 

In view of this decision and of the peculiar facts of this case, it has been 
strongly urged that proceedings on the part of the Board of Education and 
the Board of School Estimate for the purpose of raising the money for the 
purchase of land and the erection of a building thereon must literally and 
strictly comply wii:h the statute. In short, counsel for the Common Council 
herein contends that a strict rather than a substantial compliance with the 
Statute is necessary. We cannot ignore the fact that Boards of Education 
are not composed of technical lawyers and in the absence of a decision of the 
Court we are unwilling to lay down a rule which would require a micro
scopical analysis of proceedings for the raising .of money for school improve
ments. To us it s(~ems sufficient if the provisions of the statute, fairly con
strued, are complied with. 

This case was vI~ry fully argued before the Committee, and while many 
points, chiefly of a technical nature, were presented, special stress was laid 
upon one. It was urged that as the resolution of the Board of Education and 
also of the Board of School Estimate called for the purchase of a particular 
site, the Common Council was j ltstified in declining to appropriate the money 
in view of the decision in the case of the Board of Education agaillst Mont
clair, 47 Vroom 59. In that case the resolution of the Board of School Esti
mate fixed and determined the amount of money necessary for the erection 
of a schoolhouse at $75,000, "on condition that a school building containing 
20 units shall be erected." The Court held that the resolution by its very 
terms was conditional upon a certain kind of a school building being erected. 
The Court, therefore. held that the resolution did not fix and determine the 
amount as required by Statute and that the Common Council was right in 
refusing to appropriate the money. 

In this case the Common Council of Lambertville contends that the reso
lution of the Boara of School Estimate was conditional in that it fixes $75,000 
for the purchase 01 a varticular site, etc. As we understand its argument, it 
is that the resolution is the equivalent of a resolution fixing and determining 
$75,000 for the purchase of a site and the erection of a building thereon on 
condition that a particular site be secured. Its theory is that if it is con
ditional to fix an amount provided a certain kind of a building can be secured 
for it, it is just as conditional to fix an amount provided a certain site can 
be secured. 
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rn this case the Board of School Estimate absolutely fixed and determined 
the amount of money necessary to carry out the objects of the Board of Edu
cation and such objects included the purchase of a particular site. In the 
Montclair case the Board of School Estimate did not, as the Court held, fix 
and determine the amount necessary for the objects expressed by the Board 
of Education. In that case the Board of School Estimate in effect said: We 
fix and determine the sum of $175,000 on condition that a certain result can 
be accomplished. 

In this case the sum was fixed absolutely as required by statute and pre
sumably the Board of School Estimate, before fixing it, ascertained that the 
amount of $75,000 was adequate for the purchase of the particular site and 
for the other purposes expressed in the resolution of the Board of Education. 

The decision of the Commissioner is affirmed. 

] uly ra, 1913. 

Affirmed by the SUPREME COURT, 9 Atlantic Reporter 242. 

DECISION OF THE COURT OF ERRORS AND AppEALS 

We agree with the Supreme Court in the matters specifically decided by that 
court. We differ on one pojrtt which was probably overlooked because not 
emphasized in the brief, although raised in the reasons. The resolution sub
mitted by the Board of Eoucation to the Board of Estimate asked that $75,000 
be appropriated "with which to purchase, or take and condemn the above men
tioned tract of land, and for constructing thereon a new school building and 
furnishing same and for repairs to existing school buildings." 

As pointed out by the State Board of Education in its decision, the school 
law makes a distinction between the appropriation for current expenses and 
for repairing and furnishing the ,chools, which is to be made under section 74, 
and the appropriation of money for the purchase of lands for school purposes 
or for erecting, enlarging, repairing or furnishing a schoolhouse or school
houses, which is to be made under section 76. Under section 74 an itemized 
statement of the amount of money estimated to be necessary must be delivered 
to each member of the Board of Estimate. Under section 76 the statement 
is not specifically required to be itemized. Repairs are provided for in both 
sections, but it is evident that the Legislature contemplated a distinction be
tween repairs under section 74 and repairs under section 76. A sensible dis
tinction is that under the former only ordinary current repairs are meant, 
such as would naturally form part of the current expenses of the schools; 
under the latter are meant those more important repairs which may properly 
be likened to the enlarging of a schoolhouse. The maxim noscitur a sociis 
is applicable. The repairs for which the present appropriation is sought are 
undoubtedly of the character of current expenses, since they are repairs to 
existing school buildings and it is not shown that any but ordinary necessary 
repairs are contemplated. The amount asked therefor should have been sep
arately stated. 

Moreover, although section 76 does not in terms require an itemized state
ment, it requires the Board of Education to deliver to each member of the 
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Board of Estimate a statement of the amount of money estimated to be 
necessary for the purpose or purposes. The obvious intent was to enable 
the Board of Estimate to act intelligently in fixing and determining the amount 
necessary for such purpose or purposes. It would be quite impossible for 
the Board of Estimate to act intelligently upon a certificate which included 
in a lump sum the amount necessary for purchase of land and erecting a 
new schoolhouse, and the amount necessary for repairs to existing school
houses. An appropriation made in that way would put it in the power of 
the Board of Education to expend the whole appropriation for repairs. 

For these reasons we think the judgment should be reversed and a judgment 
entered in the Supreme Court setting aside the proceedings, with costs. 

ANNUAL SCHOOL APPROPRIATION DISCRETIONARY WITH
 
CITY GOVERNING BODY ABOVE STATUTORY LIMITATION
 

THE BOARD oIl EDUCATION oIl SOMERs 

POINT, 

Appellant, 
VS. 

COMMON COUNCIL OF THE CITY OF 

SOM<;RS POINT, 

Respondent. 

Mark Townsend, J L, for Appellant. 
1. A. Higbee, for Respondent. 

DECISION OF THE COMMISSIONER OF EDUCA'tION 

This action is brought by the Board of Education of Somers Point appeal
ing from the action of the Common Council of Somers Point, on March 6, 
1923, in re-appropriating as the amount to be expended for Manual Training 
purposes in the schools for the coming year, 1923-1924, the unexpended 
balance of $500 already on hand in the Manual Training Account instead of 
adding such amount in accordance with the certification of the Board of 
School Estimate to the total appropriation of $11,475 fixed by the council 
as the .amount to be raised by taxation. 

In an earlier action brought by the Somers Point Board of Education 
against the Common Council of that city to contest the legality of this same 
annual appropriation for 1923-1924, the Common Council made in the plead
ings, filed with this office the uncontradicted statement, that the ratables in 
the district as shown upon the Assessor's books and turned in to the County 
Board of Taxation for the year 1923, amounted to $825,889.96. Section 91, 
Article VI, of the New Jersey School Law, moreover provides that "Any 
amount (annual school appropriation in city districts) in excess of three
fourths of one per cent of the taxable valuation of the real and personal 
property, shall be appropriated only with the concurrence and consent of 
said common council, board of finance or other body expressed by its 
resolution duly passed." 
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in accordance with the above provision of law, it is apparent that the 
Board of Education of Somers Point, is entitled only to the sum of between 
$6,000 and $7,000 or $6,194.17, to be exact, as its annual appropriation for 
school purposes for 1923-1924, unless the consent of the Common Council is 
obtained to an amount in excess of }4 of 1'70 of the $825,889.96, comprising 
the taxable valuations of the district. 

In view of the above facts therefore and of the fact that the amount of 
$11,475 appropriated on March 6, 1923, by the Common Council and to be 
raised by taxation is already considerably in excess of $6,194.17, the maximum 
amount it can legally be compelled to appropriate, the Commissioner deems 
it unnecessary to go into the merits of the Common Council's refusal to 
add the desired $500 for Manual Training purposes to its appropriation of 
$11,475, to be raised by taxation. Since the Council has already appropriated 
an amount in excess of the % of 1% of the taxable valuations which it is 
compelled to appropriate, its reasons for refusing to appropriate additional 
money are immaterial and its refusal cannot in the Commissioner's opinion 
be interfered with. 

The appeal is accordingly hereby dismissed. 

October 18, 1923. 

DECISION OF THE STATE BOARD OF EDUCA'rION 

In February, 1923, the Board of School Estimate of Somers Point fixed 
the amount to be appropriated for the current expenses for the school year, 
1923-1924, and to be raised by taxation, the sum of $13,475, after deducting 
the estimated State school moneys to be received. This was "in excess of 
three-fourths of one per cent. of the taxable valuation of the real and personal 
property" and therefore could be "appropriated only with the concurrence and 
consent of the Common CounciL" (New Jersey School Law~, Art. 6, 
Sec. 91). The Common Council refused to vote this amount but passed a 
resolution reducing it to $11,475, stating in its resolution that an item of 
$500, for manual training, which was included in the resolution of iht' Board 
of School Estimate, should be taken from an unexpended balance of that 
amount then on hand from the previous year and placed to the credit of the 
appropriation for the year 1923-1924. The Board of Education appealed to 
the Commissioner only with respect to the direction of the Common Council 
concerning this particular item, claiming that the Council had no right to 
control the expenditure of the funds of the Board of Education. 

This contention of the Board of Education is, as a matter of law, correct, 
but in this case it is immaterial since, inasmuch as the annual school ap
propriation was in excess of three-fourths of one per cent. of the taxable 
valuations of the City of Somers Point, no amount in excess thereof could 
be appropriated without the consent of the Common Council, and any 
reasons given by it for its action or methods used in arriving at its decision 
are of no consequence. 

The Board of Education has not raised the question whether the Council 
could, by resolution, fix the amount of the school appropriation, in place 
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of the Board of School Estimate, which is the body designated by law to 
make the appropriation, and therefore that question is not before us for 
determination. 

It is recommended that the Commissioner's decision dismissing the appeal 
on the ground above stated be affirmed. 

OBLIGATION OF CITY GOVERNING BODY TO RAISE MONEY FOR 
SCHOOL PURPOSES 

BOARD OF EDUCATION OF THI> CITY OF 

loNG BRANCH, 

Appellant,
 
vs.
 

BOARD 01' COMMISSIONI>RS OF THE CITY 

01' LONG BRANCH, 

Respondent. 

John W. Slocum, for Appellant. 
Thomas P. Fay, for Respondent. 

DECISION OF TIll> COMMISSIONI>R OIl EDUCJ\TION 

This appeal is brought from the action of the Board of Commissioners of the 
City of Long Branch on February 14, 1922, in repealing an ordinance passed by 
it on January 31, 1922, providing for the raising of $40,000, the amount cer
tified to the Board of Commissioners by the Board of School Estimate as 
being necessary for the purchase of a site for a school building. 

The Board of Commissioners defends its action on the ground, first, that the 
Commissioner of Education has no jurisdiction over a dispute of this kind 
arising between a board of education and the appropriating power of a city 
school district, and that the Commissioner could make no decision which would 
be binding upon the Commissioners of the City of Long Branch, and, secondly, 
on the ground that the Board of Commissioners is the only elective body in the 
district and therefore has the right before appropriating any money for a 
purpose such as described above to decide whether the site in question is 
satisfactory for such purpose. It is also contended by the Respondent that 
the Commissioner has lost jurisdiction in this matter by reason of having 
prejudged the points at issue in a letter. 

It is not difficult to dispose of Respondent's latter contention. A letter 
upon the law which governs this case was written by this department to a 
citizen in Long Branch, but such letter was an informal answer to an inquiry 
as to the law and written more than two months in advance of the bringing of 
this appeal. There was, in other words, no case before this office at the time 
the inquiry was answered. 

The right of the Commissioner of Education to assume jurisdiction in a 
case of this kind has been decided by the Supreme Court in the case of the 
Town Council of Montclair vs. Charles J. Baxter, State Superintendent. In 
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this case the same question was involved, namely, the refusal of the Common 
Council of a city to appropriate money certified to it by the Board of School 
Estimate. Justice Swayze in writing the opinion held "that this case involved 
a controversy arising under the school law; that the State Superintendent had 
jurisdiction; that the prosecutors should have exhausted their remedy by 
appeal to the State Board of Education, and that, as they failed to do so, 
the certiorari was allowed prematurely," 

In this case also the second contention of the Respondent in the present case 
was also decided by Justice Swayze, namely, as to whether it is mandatory 
upon the appropriating power to raise the amount certified to it by the board 
of school estimate. His opinion upon this point was as follows: "Each 
(section of the law) authorizes the Board of School Estimate to fix and 
determine the amount necessary for the purposes of that section. These 
words, "fix and determine," seem to us intended to place the power of determin
ing the amount in the Board of School Estimate without its being subject to 
review by the town council," 

It has also been decided by the Commissioner of Education in a number 
of cases before him that it is mandatory upon the appropriating power in a 
city school district to raise the money certified to it by the Board of School 
Estimate within the 3% of the taxable valuation limitation fixed by statute. 
Such was the decision in "The Board of Education of the City of Bridgeton 
vs. The Common Council of the City of Bridgeton," reported on page 452, 
1921 Edition of the School Law; "The Board of Education of the City 
of South Amboy vs. The Common Council of the City of South Amboy," 
reported on page 454, 1921 Edition, School Law, and "The Board of Education 
of the City of Lambertville vs. The Common Council of the City of Lambert
ville," reported on page 447, 1921 Edition, School Law. The Commissioner's 
decision in the latter case was affirmed by the State Board of Education, and 
in that case it was decided that "whether the plot is or is not suitable is not 
to be determined by the Common Council. The law gives this power solely 
to the Board of Education. The Common Council has no discretion in such 
cases, its sole duty being to provide the amount of money fixed and deter
mined by the Board of School Estimate." 

In view of the decisions in the cases cited it is the opinion of the 
Commissioner of Education that he has jurisdiction in the case at hand as 
being a dispute arising under the School Law, and it is further his opinion 
that since the amount asked for by the Board of Estimate, namely, $40,000, is 
within the 3% of the taxable valuations of the district fixed by statute, it is 
mandatory upon the Board of Commissioners to raise the money aforesaid, and 
that the matter of selecting the proposed site is a function solely of the Board 
of Education and not of the Bo'ard of Commissioners. 

The appeal is accordingly hereby sustained and said Board of Commis
sioners of the City of Long Branch is hereby ordered to appropriate and 
raise at once the $40,000 fixed and determined by the Board of School Estimate 
as necessary for a school site and duly certified to such Board of Com
missioners. 

Dated June 14, 1922. 
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REFUSAL OF COMMON COUNCIL TO RAISE AMOUNT ORDERED 
FOR SCHOOL PURPOSES BY BOARD OF SCHOOL E6TIMATE 

THe BOARD OF EDUCATION of THJ!" 

CITY OF BRIDGETON, 

Appellant,
 
VS.
 

THE COM MON COUNCIL OF THE CITY 

OF BRIDGETON, 

Respondent. 

jacob B. Jones, City Clerk, for the Appellant.
 
George W. McCowan, Secretary Board of Education, for the Respondent.
 

DECISION OF THE COM MISSIONER OF EDUCATION 

It appears that the Board of Education of the City of Bridgeton requested 
the Board of School Estimate to appropriate the sum of $75.000 for the pur
pose of er~ting a new High School building in said city and that the Board 
of School Estimate appropriated said amount and certified its action to the 
Common Council, the body having the power to make appropriations of 
money raised by the tax in said city, on August 19, f9I3. The said amount 
has not been raised and the Board of Education has applied to the Commis
sioner of Education for relief. 

It does not appear that there was any irregularity in the proceedings of 
the Board of Education Or the Board of School Estimate, but the Common 
Council has neglected to provide the amount appropriated and has adopted 
a preamble and resolutions requesting certain information from the Board of 
Education. Said preamble and resolutions read, in part, as follows: 

'Whereas, The City Council of the City of Bridgeton is vested with 
the power to make appropriations of money raised by tax, and is 
responsible for said appropriations when so made. 

"Resolved, That it is the opinion of the City Council of the City of 
Bridgeton that, as the body responsible for the city finances and for 
the tax burdens placed upon the people, the City Council is entitled 
to have full and accurate knowledge of a situation which demands, 
in addition to the large annual school expenses, an appropriation of 
$75,000." 

It is evident from the above quotations that the City Council is mistaken 
as to its powers and duties with reference to the public schools. It appears 
to be under the impression that the Board of Education is a department of 
the city government and, therefore, subject to the supervision of the City 
Council. 

There are two classes of school districts, known respectively as "City 
School Districts" and "Township, Incorporated Town and Borough School 
Districts." City School Districts are governed by the provisions contained in 
Article VI of the School Law. 
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Bridgeton, being a City School District, is governed by the proVIsions of 
said Article, and the Board of Education is incorporated under section 45 of 
the School Law, and is a municipal corporation separate and distinct from 
the city government. 

The intent of the law to keep the finances of the School District entirely 
separate from those of the municipality in which the School District is 
situate is clearly shown in the provisions contained in section 185, which 
reads as follows: 

UNothing in this article shall be construed as giving to the township 
committee, common councilor other governing body of any munici
pality any control over moneys belonging to the school district in 
the hands of the custodian of the school moneys of said district, but 
said moneys shall be held by such custodian in trust, and shall be 
paid out by him only on orders legally issued and signed by the 
president and district clerk or secretary of the board of education; 
any ordinance, by-law or resolution of a township committee, com
mon councilor other governing body of any municipality attempting 
to control such moneys, or which shall, in any way, prevent the cus
todian of school moneys of the school district from paying the orders 
of the board of education as and when they shall be presented for 
payment shall be absolutely void and of no effect," and in section 246, 
which provides that school districts shall be governed solely by the 
provisions of the general school law. 

It is very evident from the above quotations that the Commcm Council 
has no control over school moneys, and that whatever powers and duties it 
has in relation to the public schools are such as are conferred or imposed 
upon it by the School Law. 

These powers and duties are found in sections 73, 75 and 76. Section 73 
provides for the appointment of two members of the Common Council as 
members of the Board of School Estimate; section 7S makes it mandatory 
upon the Common Council to raise the amount certified to it by the Board of 
School Estimate as necessary for the maintenance of the schools, and section 
76 directs the Common Council to raise, either by direct tax or by the issue 
of bonds, the amount certified to it by the Board of SchOOl Estimate as 
necessary for the purchase of land for school purposes and for erecting, 
enlarging, repairing or furnishing schoolhouses. 

In the case of The Town Council of Montclair vs. The State Superin
tendent, 47 Vr. 68, the Supreme Court held that "Under section 76 of the 
School Law, when the Board of School Estimate has fixed and determined 
the amount necessary for the purchase of land and erection of a school 
house, it is mandatory upon the body having the power to make appropria
tions of money raised by tax to cause the amount to be raised by tax or to 
borrow the same and secure its payment by the issue of bonds." 

The Board of Education and the Board of School Estimate having com
plied with all the requirements of the law, and the amount of the appropria
tion having heen determined by the Board of School Estimate, the failure of 
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the Board of Education to forward to the Common' Council the information 
requested in the resolutions above referred to does not constitute a valid 
excuse for the failure of the Common Council to perform the duty imposed 
upon it by section 76 of the School Law. 

The Common Council has no power to increase or decrease the amount 
certified, the right to determine the amount necessary to be raised for school 
purposes being vested solely in the Board of School Estimate; neither is it 
in any wise responsible for expenditure of school moneys. 

It is the duty, therefore, of the Respondent immediately to raise and place 
to the credit of the Appellant the sum of seventy-five thousand dollars for the 
erection of a high school building. 

October 31, 1913. 

REFUSAL OF COMMON COUNCIL 'TO RAISE MONEY ORDERED 

THE BOARD OF EDUCATION OF THE CITY 

OF SOUTH AMBOY, 

Appellant. 
'Vs. 

THE COMMON COUNCIl, of THE CITY 

OF SOUTH AMBOY, 

Respo'ndent. 

Hon. Adrian Lyon, for the Appellant. 
Leo J. Coakley, for the Respondent. 

DeCISION OF THE COMMISSIONER OF EDUCATION 

This appeal is taken by the Board of Education of the City of South 
Amboy from the action of the Common Council of the City of South Amboy 
in refusing to raise the sum of $85,000 for the erection of a new schoolhouse 
as provided by the Board of School Estimate of the said city. A hearing 
in the case was given and argument of counsel was heard. 

The argument offered in behalf of the Common Council was to the effect 
that the city was already heavily bonded and that the high cost of labor and 
material in the construction of buildings was such that it was not expedient 
to go into the matter of building at the present time. There was no con
tention that the action of the Board of Education in requesting the amount 
of money to be voted by the Board of School Estimate or that the action 
of the Board of School Estimate in voting the money for a new school build
ing was in any way defective. nor was it contended that the amount asked for 
was in excess of 3 per cent of the ratables in the taxing district. The argu
ment for not proceeding to raise the money ordered by the Board of School 
Estimate was one of expediency. There was no contention that the law 
under section 76 of the School Law was not fulfilled. 

In the case of Montclair vs. State Superintendent, 47 Yr. 68, the court 
expressed itself as follows: 
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Under section 76 of the School Law when the Board of School Estimate 
has fixed and determined the amount necessary for the purchase of land 
and erection of a schoolhouse, it is mandatory upon the body having the 
power to make appropriations of money raised by tax, to cause the amount 
to be raised by tax, or to borrow the same and secure its repayment by the 
issue of bonds. 

It thus appears that the Common Councilor governing body of a city has 
nothing to do with the ordering of the money to be raised for the building 
of schoolhouses. When ordered to do so by the Board of Education, through 
the Board of School Estimate, the Common Council has no choice in the 
matter. 

It is therefore hereby ordered that the Common Council of the City of 
South Amboy proceed to raise the amount of money ordered by the Board 
of School Estimate for the building of a schoolhouse either by direct tax 
or by borrowing the money and issuing bonds for the repayment of the same. 
The appeal of the Board of Education of the City of South Amboy is hereby 
sustained. 

May 24. 1917. 

REFUSAL OF CITY COMMISSIONERS TO RAISE AMOUNT CERTI· 
FlED BY BOARD OF ESTIMATE 

THE BOARD OF EDUCATION OF THE CITY 

OF MILLVILLe, 
Appellant, 

VS. 

THE CITY COMMISSIONERS OF THE CITY 

OF MILLVILLE, 
Respondent. 

DECISION OF 'tHE COMMISSIONER OF EDUCATION 

On May 17. 1916, the Board of School Estimate of the City of Millville 
fixed and determined the amount of money necessary to be appropriated for 
the use of the public schools in the district for the ensuing year, exclusive 
of the amount which would be apportioned by the County Superintendent of 
Schools. This was in accordance with the law constituting the Board of 
School Estimate as the authority to determine the amount of money to be 
raised for the ensuing year for schOOl purposes. It appears that at the close 
of the school year there was a balance of some $3,795 in the hands of the 
Custodian of the school district of Millville. The matter in dispute centers 
on this balance. In making the assessment levy for taxes the City Com
missioners deducted this balance in the hands of the Custodian from the 
amount of money certified to them by the Board of School Estimate. There 
seemed to prevail an assumption that the balance of $3,795 belonged to the 
funds of the city because the City Treasurer was also the Custodian of 
School Moneys. Hence it was argued that the City Commissioners could 
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lapse into the moneys of the city this balance that belonged to the Board of 
Education of the school district of Mil1Yilie. 

The Board of Education appeals from this action and demands that the 
total amount of money certified by the Board of School Estimate shall be 
paid to the Custodian of School Moneys regardless of the amount of the 
balance remaining in the hands of the Custodian at the close of the school 
year. 

It must be understood that a school district is a separate corporate entity. 
The Board of Education, representing the school district, makes up a budget 
needed for the current expenses and presents such budget to the Board of 
School Estimate, which meets each year between the 15th day of May and 
the 1st day of June. The amount of money needed is made up of several 
items and is presented by the Board of Education to the Board of School 
Estimate for its consideration. The Board of School Estimate makes l1p 
in bulk and certifies in bulk under the law the total amount of money to be 
raised. 'The law reads: 

"The Board of School Estimate shall, on or before the last named date 
(June 1st), make two certificates of said amount signed by at least three 
of the members of said Board, one of which certificates shall be delivered 
to the Board of Education of said school district and the other to the com
mon council, board of finance ar other body in the city having the power 
to make appropriations of money raised by taxation in such city. Said com
mon council, board of finance or other body shall upon receipt of said notice 
appropriate in the same manner as other appropriations are made by it the 
amount so 'certified as aforesaid and said amount shall be assessed, levied 
and collected in the same manner as moneys appropriated for other purposes 
in such city shall be assessed, levied and collected; provided that any amount 
in excess of three-fourths of one per centum of the taxable valuation of the 
real and personal property shall be appropriated only with the concurrence 
and consent of the said common council, board of finance or other body 
expressed by its resolution duly passed." 

This section is mandato,y in its terms. The governing body of a city has 
no election but to have ordered, assessed and collected the amount of money 
certified to it by the Board of School Estimate and to pay the fuli amount 
certified to the Board of Education through its Custodian. 

In the case of Townsend vs. State Board of Education, 88 N. ]. L. IOU. 

the court expressed itself upon this question as follows: 
Reading the act as a whole it would seem that the intent was to substitute 

for the city council the Board of School Estimate, a joint body, as the arbiter 
in fixing the annual appropriation for the schools. 'This amount when duly 
certified to the council is mandatory on it. 

It will thus i1ppear that the governing body of the city has no authority 
nor control over the amount of money that shall be raised for school pur
poses in the City of Millville, unless the amount certified for current ex
penses, for building and repairing, and for manual training is in excess of 

5 S L D 
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three-fourths of one per centum of the taxable valuation. This question 
has not been raised in the petition or answer before me. 

I therefore conclude in this case that the Board of Education is entitled 
to receive from the governing body of the city the total amount of money 
certified by the Board of School Estimate in May, 1916, without aniY de
auction therefrom, notwithstanding there was failure to assess and collect 
the full amount. 

April 24, 1917. 

BOARD OF ESTIMATE CANNOT CHANGE AMOUNT ONCE
 
CERTIFIED
 

BOARD 01' EDUCATION OF RAHWAY, 

Appel/ant, 
VS. 

BOARD OF SCHOOL ESTIMATE OF RAHWAY, 

Respondent. 

For the Appellant, F. C. Hyer. 
For the Respondent, Francis V. Dobbins. 

DECISION OF THE COMMISSIONER oJ' EDUCATION 

On the 27th day of May, 1914, the Board of School Est:mate. of Rahway 
fixed and determined $27,830.99 as the appropriation for maintaining the 
schools in the School District of the City of Rahway, for the school year 
beginning July I, 1914. This amount was certified to the Board of Education 
and the Common Council, as required by law. At a meeting of the Connnon 
Council held June 23. the ordinance providing for raising the amount of said 
appropriation was laid over, the Council alleging as a reason for suth action 
that the Board of School Estimate in fixing and determining the amount 
of the appropriation had not taken into account an unexpended balance to 
the credit of the Board of Education. On August 3d, the Board of School 
Estimate met, reconsidered the resolution adopted May 27th, and adopted 
another resolution fixing and determining the amount of the appropriation 
for the school year beginning July I, 1914, at $24,260.59. This meeting was 
held pursuant to a call signed by three members of the Board, and without 
any previous action by the Board of Education. At a meeting of the Com
mon Council held August 4th, an ordinance was passed ordering that there 
be raised by tax the reduced amount appropriated by the Board of School 
Estimate. 

There are three issues raised in this controversy. First. Has the Board of 
School Estimate the power to reduce the amount fixed and determined by 
it after the certificates have been filed with the Board of Education? Second. 
Can a legal meeting of the Board of School Estimate be held except in pur
suance of a request from the Board of Education? Third. Had the Common 
Council power to postpone action? 
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Section 74 of the School Law makes it the duty of the Board of Educa
tion to deliver to each member of the Board of School Estimate, on or 
before the l5th day of May, "an itemized statement of the amount of money 
estimated to be necessary for the current expenses of and for repairing and 
furnishing the public schools of such district for the ensuing school year, 
and also the amount which shall have been apportioned to such school dis
trict by the County Superintendent," and section 75 makes it the duty of 
the Board of School Estimate, between the 15th day of May and the lst day 
of June, to "fix and determine the amount of money necessary to be appro
priated for the use of the public schools in such district for the enslling 
school year, exclusive of the amount which shall have been apportioned to 
it by the County Superintendent of Schools." The section further provides 
that a certificate of said amount shall be delivered to the Common Council 
and to the Board of Education, and that "said Common Council, board of 
finance or other body shall, upon receipt of said notice, appropriate * * * 
the amount so certified as aforesaid." 

The Board of School Estimate has fifteen days after the receipt of the 
statement of the Board of Education to determine the amount of the 
appropriation for the ensuing school year. Each member of the Board is 
furnished with a copy of the statement, and has ample opportunity to make 
such investigation of the school conditions as will enable him to act intetli
gently in determining the amount necessary to be appropriated. The Respon
dent claims that it was misled by the failure of the Board of Education to 
state that there would be a balance at the cnd of the school year on June 
30th. The Secretary of the Board of Education is also the Secretary of the 
Board of School Estimate. As Secretary of the Board of Education he is 
its general accountant, and has charge of the books and financial papers of 
the Board. Any information as to the finances of the Board of Education 
could have been furnished by him. The law specifies the items which shall 
be included in the statement furnished by the Board of Education, and 
while the Appellant could have included the amount of the balance, it could 
not be compelled to do so. The Board of School Estimate having, prior to 
June 1st, certified to the Common Council and to the Board of Education the 
amount of the appropriation, the matter was beyond its control, and the action 
taken on August 3d, attempting to reduce the amount of the appropriation, 
is null and void. 

Can a legal meeting of the Board of School Estimate be held except in 
pursuance of a re(]uest from the Board of Education? 

The powers of the Board of School Estimate are limited to acting upon 
requests for appropriations by the Board of Education. Having acted upon 
a request of the Board of Education and adjourned, it cannot reconvene 
until another request is received. 

Had the Common Council power to postpone action? 

In the case of Montclair vs. State Superintendent, 47 Vr. 68, the Court 
held that "when the Board of School Estimate has fixed and determined the 
amount necessary for the purchase of land and erection of a schoolhouse, 
it is mandatory upon the body having the power to make appropriations of 
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money raised by tax to cause the amount to be raised by tax or to borrow 
the same." This decision construed section 76 of the School Law. The 
language of section 75, providing for appropriations for maintaining the 
schools, is quite as mandatory, and the decision of the Court applies with 
equal force to that section. The Common Council cannot refuse to provide 
the money, for the reason that, in its opinion, the amount fixed and deter
mined is larger than necessary. Neither can it postpone action. Section 75 
directs the Common Council "upon receiPt of such notice" to appropriate the 
amount certified to it by the Board of School Estimate. 

It is ordered that the Common Council of the City of Rahway appro
priate to the use of the Board of Education the sum of $27,830.99. 

December IS, 1914. 

LEGALITY OF AUTHORIZATION FOR BOND ISSUE IN ARTICLE 
VII SCHOOL DISTRICT 

STEPHEN LITTLE, 

Appellant,
 
vs.
 

BOARD OF EDUCATION OF MORRISTOWN, 

Respondent. 

DECISION OF THE COMl\IISSIONER OF EDUCATION 

On February 7, 1928, a special bonding -election was held in the School 
District of Morristown at which the Board of Education was authorized to pur
chase a tract of land for school purposes at a cost not to exceed the sum of 
$15,000 and to erect and equip an addition to the high school building at a cost 
not to exceed $385,000. The above named Appellant thereupon presented this 
appeal as a taxpayer and resident in order to protest against any action being 
taken by the Morristown Board of Education under the authorization of the 
voters on the ground that the Board accepts some three hundred non-resident 
pupils and that a school district has no legal right to erect school buildings 
to accommodate the pupils of other districts. 

It was agreed by both parties to this controversy to submit the case for 
decision upon briefs as an issue of law rather than of fact. 

It is true that Section 193 of the School Law does specifically require each 
school district to "provide school facilities and accommodations for all children 
residing in the district and desiring to attend the public schools therein." In 
the Commissioner's opinion, however, this section, while imposing a clear and 
definit'e obligation upon the Board of Education of each district as to the 
facilities to be provided for the pupils of its own district, contains no pro
hibition whatever as to the extending of these facilities to the pupils of other 
districts as well. It Frequently hapens that a school board, anticipating rapid 
growth in its own schools or feeling that better grading can be accomplished 
and the interests of its own pupils can be generally better served by the 
provision of school facilities which are extensive and commodious, proceeds to 

rllll .. 
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place such a proposition before the legal voters and thus upon securing their 
authorization to erect a school building in which there proves to be plenty of 
room for outside pupil~. That the Legislature contemplated just such a situation 
is shown by the provisions of Section 180 of the School Law which states that: 

"Non-residents of a school district if otherwise competent, may be admitted 
to the schools of said district with the consent of the Board of Education upon 
such terms as said Board may prescribe;" and when it further provided in 
Section 9 that the State Board of Education may "require any district having 
the necessary accommodations to receive pupils from other districts at rates 
agreed upon or which it may fix in the event of disagreement." 

It is also very evident that the Legislature did not contemplate that every 
school district would maintain a school of higher grade of its own but rather 
that high school facilities would be secured by the pupils of districts lacking 
such high schools through the instrumentality of districts having the necessary 
accommodations, when it provided in Section 183 that: 

"Any child who shall have completed the course of study pursued in the 
schools in the district in which he or she shall reside may, with the consent 
of the Board of Education of said district and of the Board of Education of a 
district in which he or she shall desire to attend school be admitted to a school 
of higher grade in said last mentioned district." 

The Commissioner cannot agree with Appellant's contention that according to 
the Towner vs. Mansfield decision of the Supreme Court (p. 606, School Law), 
a pupil must reside in the district in which he or she actually attends school. The 
Court decision was merely to the eff,ect that the pupil must through his or her 
parents or legal custodians reside in the district at whose expense he or she is 
provided with school facilities, and this whether these facilities be provided 
within or outside such district. In fact, in the Towner case itself the Mansfield 
Township School District, in which the Court held the pupil must be a resident 
in order to be entitled to free high school facilities, was engaged in sending 
its high school pupils to Hackettstown. 

Neither can the Commissioner agree that the other cases cited by Appellant 
namely, The State, Baldwin et aI., Prosecutors, VS. Fuller, 10 Vroom 576, and 
Taylor vs. Smith, 21 Vroom 101, are in point. While it is rightly held in these 
cases that the taxing power of political divisions "is for the sole purpose of 
enabling them to exercise the powers of government conferred upon them 
within their locality" and that "the assessment of one school district for the 
benefit of another would be a palpable trespass upon the rights of private 
property," it is the Commissioner's opinion that no application can be made 
of these principles to the present case. A school district cannot be said to be 
assessed for the benefit of other districts by a law which authorizes it to 
receive pupils from other districts upon such terms as it may impose. The 
district is thus authorized to charge and, as in the case of Morristown, does 
charge what it considers to be a proper tuition rate for the pupils it reoeives. 

In the Commissioner's opinion therefore the statutory obligation of boards of 
education to provide adequate school facilities for all the pupils of school age 
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in their own districts in no way precludes the providing of facilities which 
may be ample for the purpose of accommodating pupils of other districts 
"upon such terms as the Board of Education may prescribe." Neither the 
authorization of the Morristown School District voters nor any action which 
the Board of Education may take in accordance therewith is in the Com
missioner's opinion illegal, and the appeal is accordingly hereby dismissed. 

March 23, 1928. 

DECISION OF THE STATE BOARD OF EDUCATIO:'f 

The Appellant, a taxpayer of Morristown, contends that the citizens of that 
city had no power to vote to issue bonds to the sum of $400,000 for an 
addition to the High School Building, and seeks to restrain the Board of 
Education from proceeding with the undertaking on the ground that some 
three hundred or more pupils from other districts attend the High School, 
and that if they are refused admission no new building is necessary. 

It is true 'that the law requires each school district to provide school facilities 
for each child of school age in the district but it does not prohibit accommo
dating children from other districts and to infer such a prohibition would 
nulli fy the statute by which the Legislature has provided for the sending of 
pupils to High Schools in districts other than those in which they reside. 

It is provided by law (Sec. 180 of the School Laws, 1925 Edition) that the 
legal voters of any school district may at a regular or special election by a 
majority vote authorize the Board of Education to issue bonds for the purpose 
of acquiring land and erecting schoolhouses for such sums as are directed by 
a majority of the votes cast. No limitation on the power of the voters 
is to be found in the statute and we can find no authority for interfering with 
the action taken at the Morristown election. In our opinion the voters of that 
city were the sole judges of the question presented to them by the Board of 
Education, acting as we find it did, according to law. 

It is therefore recommended that the Commissioner's decision be affirmed. 

May 5, 1928. 

DECISION OF THE SUPREME COURT 

The Board of Education of Morristown submitted to the electorate in 
February, 1928, a proposition for the enlargement of school facilities, whi~h 

was passed by a large majority of a very small total vote. No copy of the 
ballot is before me, but I gather from other papers in the case that the 
proposal was to enlarge the present High School by the addition of a wmg 
for a "Junior High School" at a total expense not to exc'eed $400,000. The 
Prosecutor objected, and appealed to the Commissioner of Education, who 
refused to interfere, and he appealed further to the State Board of Education, 
with the same result: and on application to me as Justice of this Court, a writ 
was allowed. 

The argument throughout has been that the imposition of this large additional 
burden on the taxpayers is useless and unnecessary, and takes their property 
without warrant of law, because the proceeds of the local Board are limit'ed 
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to the reasonable educational needs of the school district, and the High School 
needs no 'enlargement as it already accommodates all the local pupils and 320 
from outside, who should be discharged to make room for local pupils and 
thereby obviate the necessity of building additional accommodations at this 
time. It may be noted at this point that all the out-of-town pupils are in the 
High School. 

The fallacy of the argument as I see it, is that the proposed building is not 
designed to enlarge the High School, but to 'enlarge the common school 
facilities. In the explanatory pamphlet submitted to the voters and made a 
part of this case, it appears that the Board of Education asked for a building 
to take care of grammar school pupils of the two highest grades, those that are 
in a sense out of the grammar school class without being in the high school 
class. For such there is no provision except in the grammar schools, which 
are now practically full, whose pupils increased by 316 in the last two years, 
and which in two or three years more will be clearly inadequate. Some present 
provision to meet this imminent condition is plainly reasonable and proper: 
and apparently the Board, instead of adding to the present grammar schools, 
proposed to provide the room by taking the older pupils out of the grammar 
schools and collecting them into a higher grammar school or an inferior high 
school, as we may choose to call it. The plan seems to present certain edu
cational advantages: but be this as it may, I can see in it no more than a 
timely enlargement of the general school facilities of the district, to meet fairly 
anticipated requirements of the immediat'e future. . 

These considerations lead in my judgment to a dismissal of the writ, without 
reference to the ground taken in the opinions of the Commissioner and the 
State Board. 

June 15, 1928. 

PROCEDURE FOR THE ISSUE OF BONDS BY A DISTRICT ACTING 
UNDER ARTICLE VII 

WILLIAM B. KRUG AND BENJAMIN F. EL

LISON, 

Appellants, 
vs. 

THE BOAIlD OF EDl::CATION OF THE TOWN


SHIP 01' WOODBRIDGE,
 

Respondent. 

Ephraim Cutter, for the Appellant. 
J. H. Thayer Martin, for the Respondent. 

DECISION OJ' THE COMMISSIONER OF EDUCATION 

The complainants allege that the proceedings had at a meeting of the legal 
voters of the School District of the Township of Woodbridge, held all the 
nineteenth day of March, 1912, were illegal, so far as said proceedings relate 
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to the selection of a lot, the erection of a schoolhouse, and the issuing of 
bonds, for the following reasons: 

First. Becallse the said resolutions were not introduced at said meeting, 
and no motion was made to adopt them; 

Second. Because no motion was made at the said meeting to adopt the 
said resolution, or any of them, and there was no such motion before the 
meeting to be voted on; 

Third. Because there were no such resolutions before the said meeting 
to be voted on; 

Fourth. Because the said resolutions, and each of them, were not legally 
adopted at the said meeting: 

Fifth. Because proper ballot hoxes were not used at the said meeting; 
Sixth. Because the first resolution does not state of whom certain lots are 

to be purchased, and does not proper:y describe the said lots. 
Seventh. Because the first resolution authorizes the Board of Education 

to accept certain lots, as well as to purchase certain other lots, all of the lots 
forming one plot to be used for the erection of a schoolhouse. 

Eighth. Because in the second resolution it is not specified what amount 
is to be expended for the erection of a schoolhouse, and what amount for 
the purchase of school furniture and equipment. 

Ninth. Because the polls at said meeting were kept open longer than the 
time provided by law. 

The first four reasons may be considered together. 
There is nothing in the law which prescribes the method of conducting a 

school district meeting, other than the provision for the election of a chair
man an d secretary, the appointment of tellers, that the vote shall be by 
ballot, and the minimum time the polls shall be open. The complaints con
tend that the resolutions must be introduced at the meeting and a motion 
made to adopt them, and that in the absence of stich introduction and motion 
the resolutions are not before the meeting. If this contention is sound it 
would be possible for the voters present at the time the resolutions were 
introdl1ced to refuse by a 'viva 'voce vote to consider them and thus prevent 
persons who were not present at the opening of the meeting from voting. 
If the contention of the complainants is simply that the resolutions should be 
presented and a motion made to adopt them, and that the polls should imme
diately be declared open, without any action on the motion, sl1ch motion 
would be absolutely meaningless. The notices state the purpose for which 
the meeting is called and the resolutions which will be acted on. Any voter 
who presents himself during the time the polls are open has the right to 
cast his ballot for or against any proposition stated in the notices. He may 
not alter any resolution, except by reducing the amount of money to be 
appropriated for the pnrpose named in the resolution. A school district 
meeting is an election and not a meeting in the ordinary meaning of that 
word, and it is not necessary that. the resolutions be offered at the meeting, 
or that any motion be made to adopt them. 

The fift.h obj ection is that proper ballot boxes were not used at the meet
ing. The law does not prescribe the kind of ballot box which shall be used 
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at a school district meeting. In the absence of any such provision any box 
may be used. 

The sixth objection is that the resolution does not state from whom the 
lots are to be purchased and does not properly describe said lots. If the 
voters desire to purchase a certain plot for school purposes they may direct 
the Board of Education to purchase it; provided, such plant has been described 
in the notices. It is immaterial, so far as the voters are concerned, who is 
the owner of the plot. Any description in the notices which will enable the 
voters to locate the plot is sufi1cient. The description of the plot now under 
consideration was stated in the notices and on the ballots as follows: 

"Plot about seven hundred feet west of Avenel Railroad Station on Cedar 
Street containing lots numbered 19, 20, 2I, 22, 23, 24 and 25, for the sum of 
Five Hundred Dollars and to accept for the same purpose adjoining lots on 
the north side of Avenel Street numbered I, 2, 3, 4, 5 and 6, from Mr. ]. 
Blanchard Edgar, making in all a plot one hundred and fifty feet fronting 
on Avenel Street by two hundred feet in depth by one hundred and eig:1ty 
feet on Cedar Street in the rear." 

Witnesses produced on behalf of the complainants testified that they had 
never heard of Cedar Street, and that there was no street about two hun
dred feet north of it, and parallel with, Avenel Street, but Mr. Cutter testified 
that he had found in the office of the County Clerk a map on which Cedar 
Street was shown and the property west of the railroad and along said 
street laid out in lots. It is also in evidence that the distance from the rail
road to the first street running at right angles to Avenel Street is about 
fifteen hundred feet. The plot proposed to be purchased is about half way 
between the railroad and this street. The description of the plot as it 
appears in the notices and on the ballots, complies with the statute and was 
sufficient to enable the voters to act intelligently. 

The seventh objection is that the resolution authorizes the Board of Edu
cation to accept a donation of certain lots as a part of the plot on which to 
erect a schoolhouse. I know of no provision of law which prohibits a 
school district from accepting a gift of land for school purposes. 

The eighth objection is that the amount to be expended for the building 
and the amount to be expended for furniture and equipment were not sep
arately stated. In the case of Stackhouse 7/S. Clark, 23 Yr. 29I, the Supreme 
Court held that a "resolution to raise a single sum for building and fur
nishing a schoolhouse is not bad for uncertainty because the amount to be 
used for building and the amount for furnishing are not separately stated." 
In the case of Chamberlain 7/S. Cranbury, 29 Yr. 347, the Court of Errors 
held that bonds could not legally be issued for the purchase of school fur
niture. The law in force at the time the later decision was rendered author
ized the issue of bonds for the purchase of lands and the erection or improve
ment of school buildings, but made no reference to the purchase of furni
ture, and the court decided that bonds could be issued only for the purposes 
designated in the law. The law now provides that bonds may be issued for 
the erection of a schoolhouse and for the purchase of school furniture and 
O1:her necessary equipment. I think that the decision in the Chamberlain 
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case is not in conflict with the decision in the Stackhouse case. The resolu
tion is not bad because it fails to state separately the amount appropriated 
for the building and the amount appropriated for furniture. 

The ninth objection is that the polls were kept open longer than the time 
provided by law. The law does not fix the maximum time the polls shall be 
kept open, it simply provides that they "shall remain open one hour and as 
much longer as may be necessary to enable the legal v.oters present to cast 
their ballots." The evidence is that the polls closed about four-thirty, and 
that votes were cast after four o'clock. As the meeting did not convene 
l1ntil three o'clock and some time must have been consumed in selecting the 
officers, the polls would not have been open one hour had they been closed 
at four o'clock. 

The appeal is dismissed. 

June II, 1912. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is an appeal from a decision of the Assistant Commissioner sustaining 
the validity of a school meeting held in the Township of Woodbridge on 
March 19, 1912. On that day, by a vote of 218 out of a total of 258, the 
Board of Education was authorized to acquire a site, to erect a building, to 
purchase furniture and to issue bonds in the sum of sixteen thousand ($16,
000) dollars. 

The Appellants disputed the validity of such authorization and urged that 
the resolutions were not formally introduced and a motion made to adopt 
them, that the site to be acquired was not sufficiently described, that authority 
could not be given to acquire a site which in part was dependent on a gift. 
and that the resolutions did not state separately the amount to be expended 
for the erection of the building, and the amount to be expended for the 
purchase of furniture and equipment. 

In the School Law are set forth certain requirements for the conduct of a 
school meeting called to authorize an issue of bonds. Where the Legislature 
has undertaken to specify the procedure to be followed at such a meeting 
we cannot assume that something which it has not specified is essential to 
its validity. The Legislature has not enacted that the resolutions which are 
to be voted must be read. The failure to formally read at the meeting the 
resolutions which were printed on the ballots, did not therefore, in our 
opinion. affect the validity of the proceedings. If the law were otherwise, 
the validity of many issues of bonds would be open to question. 

For years past. the Department of Public Instruction has issued in connec
tion with the School Law, a Code of forms and instructions which are and 
have been generally followed. The twenty-fourth subdivision is entitled 
"Order of bl1siness at a district school meeting." The reading of the notice 
calling a meeting is set forth in this subdivision, but no mention is made 
about the reading of the resolutions. At the meeting in question, the notice 
was read and in the notice v'as contained a clear and precise statement of the 
substance of the resolutions. The objection, therefore, that the resolutions 
were not read at length, in our opinion was properly overruled. 



75 BALANCES OF BOND IssuES IN DISTRICT. 

With regard to the site described in the notice and resolutions, we cannot 
find that there was any misconception on the part of the voters. Upon the 
arguments it was admitted that this entire dispute exists because the Appel
lants and others preferred another site. The very fact that there was a 
controversy about two sites is in itself a clear indication that their locations 
were known. 

Objection is also made that the voters could not authorize the Board to 
couple the acquisition of seven lots by purchase, with the acceptance of a gift 
of six adjoining lots. In t.he resolution it was stated that the thirteen lots 
would make a plot and the resolution concluded that "the cost of said plot 
shall not exceed the sum of five hundred ($500) dollars." The voters author
jzed the acquisition of the entire plot of thirteen lots for five hundred ($500) 
dollars and the Board could not disburse the five hundred ($500) dollars 
unless it received title to the thirteen lots. That title might be acquired by 
two deeds, one far six purporting to be a gift and the other for seven pur
porting to be a sale, seems to us a matter of form rather than substance. 

The remaining objection is that in the resolution the amount to be ex
pended for the erection of a building was not stated separately from the 
amount to be expended for the purchase of furniture and equipment. In 
the law under which the meeting was held, it was provided that the voters 
by a vote of the majority of those present, may authorize the Board of 
Education to issue bonds of the district for the purpose of building a school
house and of purchasi,ng school furniture and other necessary equipment. 
We do not find any provision that the amount necessary for a complete 
school, that is for a building and furnishings, must be split up into items. It 
is not for us to read into the law something wh;ch is not in it. 

June 9, 1912. 

The Supreme Court at the November term, 1912. denied the appli, for 
a writ of certiorari. 

BALANCES OF BOND ISSUES IN DISTRICT ORGANIZED UNDER 
ARTICLE VI 

TH£ BOARD OF EDUCATION OF ATLAN


TIC CITY,
 

Petitioner,
 
vs.
 

ALBERT BEYER, CUSTODIAN OF SCHOOL
 

FUNDS FOR THE DISTRICT OF ATLAN


TIC CITY,
 

Respondent. 

James H. Hayes, Jr., for Petitioner. 
Theodore W. Schimpf, for Responde!'t. 

DECISION of THE COMMISSIONER of EDUCATION 

During the years 1910 and I9fI the Board of School Estimate delivered 
to the Common Council of Atlantic City certain certificates appropriating 
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moneys for the purchase of land and the erection of school buildings in the 
School District of Atlantic City, and, upon the receipt of said certificates, said 
Common Council adopted ordinances authorizing the issue of bonds, to be 
known as school bonds, for the amounts stated in said certificates. Said 
bonds were sold and the moneys were deposited with the Custodian of School 
Moneys. The cost of the land and buildings, to defray which the issue of 
bonds was authorized, was less than the amounts stated in the certificates of 
the Board of School Estimate, and there is a balance of the amount received 
from the sale of the said bonds now in the hands of the Custodian of School 
Moneys. 

On August 22d, 1913, the Petitioner adopted a resolution directing the 
Respondent "to deposit to the credit of the Building and Repair Account of 
the School District the balances remaining to the credit of the several Bond 
Issues of the District." 

'fhe Respondent has refused to make such transfer. The Petitioner asks 
that an order be made directing the Respondent to comply with the resolution 
of August 22, 1913, quoted above. 

Section 185 of the General School Law. as amended by Chapter 285, P. L. 
1912, provides that "the custodian of the moneys belonging to the municipality 
in which the school district shall be situate, or the collector when designated 
by the Board of Education, shall be the custodian of the school moneys of 
such district, and shall receive such compensation as the Board of Education 
of such municipality shall determine, which compensation shaH be paid by 
said Board of Education from the funds of said Board. * * * Nothing in 
this article shall be construed as giving to the township committee, common 
councilor other governing body of any municipality any control over moneys 
belonging to the school district in the hands of the custodian of school moneys 
of said dbtrict, but said moneys shall be held by said custodian in trust, and 
shall be paid out by him only on orders legally issued and signed by the presi
dent and district clerk or secretary of the Board of Education." 

It is very evident from the above quotation that the offices of City Treas
urer and Custodian of School Moneys are separate and distinct offices, 
although held by the same person, and as the Common Councilor other gov
erning body of the municipality in which the school district is situate is pro
hibited from controlling, or attempting to control, the funds of the school 
district, that the Custodian is under the control and direction of the Board of 
Education. A school district is a mnnicipal corporation separate from the 
municipality in which it is situate (Landis vs. School District, etc., 28 Yr. 509). 
The Custodian of School Moneys holds an office created by the School Law, 
and not by any provision contained in the charter of the city, and as such 
officer must be governed solely by the provisions of the School Law. 

Control of the finances of a school district could be given to the city only by 
some provision of law, and the School Law not only does not contain any 
such provision, but expressly prohibits it. 

The intent of the Legislature to make it impossible for the city to have any 
control over the finances of the school district is further shown by Section 186 
of the Scrool Law, which makes it the duty of "the collector or treasurer of 
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each municipality in which a school district shall be situate to pay to the 
custodian of the school moneys of such school district the amount ordered 
to be assessed, levied and collected in such municipality for the use of the 
public schools therein, exclusive of the State school tax, on the requisition or 
requisitions of the Board of Education." No action by the governing body is 
necessary, the sole authority for such transfer being the requisition of the 
Board of Education. This section emphasizes the dual offices for it directs 
the treasurer to transfer to himself, as custodian, moneys raised for school 
purposes. 

Section 76 of the School Law prescribes the method of raising moneys for 
the purchase of land and the erection of buildings in a city school district, and 
provides that when bonds are issued for such purposes "the proceeds of the 
sale of such bonds shall be deposited with the custodian of school moneys of 
such school district and shall be paid out only on the warrants or orders of 
the Board of Education." 

It is clear from the above quotation that the entire proceeds of the sale of 
bonds, including premium, shan be placed to the credit of the school district. 
No action by the governing body of the city is required. The proceeds of the 
sale of school bonds become automatically a part of moneys of the school dis
trict as soon as received. 

The Respondent claims that the balance of the proceeds of the sale of bondg 
issued for the purchase of land and the erection of school buildings can be 
used only to liquidate the debt incurred in excess of the cost of such grounds 
and buildings. 

Section 76 of the School Law prescribes the method of raising money for 
the payment of principal and interest falling due on bonds issued for school 
purposes in a city. The burden of raising such money is cast upon the city 
and not upon the school district. Bonds are an indebtedness of the city and 
not of the school district and school moneys cannot be used to pay any part of 
the principal or interest due on school bonds. As soon as school bonds are 
sold the proceeds become school moneys, and as such can be paid out only on 
orders signed by the president and secretary of the Board of Education. 
School moneys can be p.aid out only on orders or warrants signed by the 
president and secretary of the Board of Education, and there is nothing in 
the law which authorizes such president and secretary to issue an order or 
warrant for the payment of principal or interest due on school bonds. The 
Respondent further claims that his powers are prescribed by the Act of 1902, 

directing the City Treasurer to receive all moneys belonging to the city and 
disburse the same according to law. He appears to have lost sight of the 
fact that the Act of 1902 refers solely to his powers as City Treasurer, and 
that it cannot in anywise affect his duties as Custodian of School Moneys. 
Even if the Act of 1902 could be construed as originally applying to his 
duties as Custodian of School Moneys, its provisions, so far as they relate 
to school moneys, were repealed by Section 246 of the General School Law 
of 1903, which reads as follows: "All school districts shall hereafter be gov
erned solely by the provisions of this act and all acts and parts of acts, gen
eral, special or local, so far as they are inconsistent with the provisions of 
this act, are hereby repealed." 



78 SCHOOL LAW DECISIONS. 

As has heretofore been shown, the balance of the proceeds of the sale of 
school bonds is not available for the payment of any part of the principal or 
interest of such bonds, the question as to what disposition can be made of 
said balance, therefore, remains to be considered. It is inconceivable that the 
Legislature intended that- moneys received from the sale of bonds, remaining 
to the credit of the school district, after the payment of all indebtedness 
incurred for the purchase of land and the erection of the buildings, should 
be unavailable for any purpose. There is nothing in the law which prescribes 
what disposition shall be made of such balances, and in the absence of such 
provision, the power to transfer the balance to other school purposes must be 
found in the general powers possessed by municipal corporations. It is the 
common practice in all municipal bodies to transfer moneys from one ac
count to another as occasion demands, and in very few instances is this 
power granted by express provision of law. The Petitioner was acting well 
within its legal powers when it adopted the resolution of May 21, 1913, 
directing the Respondent to transfer to the credit of the Building and Repair 
Account the balances remaining to the credit of the several bond issues of 
the district. 

The Custodian is not responsible for the application the Board of Educa
tion has made of school moneys (Zimmerman vs. Mathe, 20 Yr. 45) and he 
cannot refuse to honor an order of the Board of Education on the plea that 
he or his bondsmen may legally be liable for a misappropriation of school 
moneys. 

It is ordered that the Respondent transfer to the Building and Repair 
Account the balances now in his hands from the sale of school bonds issued 
for the purchase of land and the erection of buildings for the Massachusetts 
Avenue School, the Richmond Avenue School, and the Texas Avenue School. 

May I I, 1914. 

Affirmed by the STATE BOARD of EDUCATION Nov. 7, 1914. 

ISSUING OF BONDS IN CITY DISTRICT 

THE BOARD OF EDUCATION OF THE CITY
 
of WILDWOOD,
 

Appellant,
 
vs.
 

THE BOARD OF COMMISSIONERS OF THE;
 
CITY of WILDWOOD,
 

Respondent. 

For the Appellant, Henry S. Alvord. 
For the Respondent, Mr. Hand. 

DECISION lJl' THE O.MMISSIONER of EDUCATION 

In this case it appears that the Board of Education of the City of Wild
wood, at a meeting held on the 7th day of October, 1914, regularly certified 
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to the Board of School Estimate of the City of Wildwood a requisition for 
an appropriation of $100,000, to be raised by the issue of bonds by said city, 
for the purpose of purchasing a lot of land and erecting thereon a school 
building. The Board of School Estimate granted, by unanimous vote, the 
request of the Board of Education and certified regularly to the Board of 
Commissioners, the duly authorized governing body of said city, the fact 
that it had approved the raising of $100,000 by a bond issue, for the purpose 
of purchasing a lot and the erection of a school building thereon. The 
Board of Commissioners, by ordinance, proceeded to take action to carry 
into effect the issuing of the bonds. This ordinance failed of passage on 
third reading, the Board of C?mmissioners holding that it was within its 
province to reject the proposition. 

A petition and answer were filed with the Commissioner of Education, 
setting forth the facts as above stated, whereupon a hearing was granted 
and held in the City of Wildwood on the 8th day of June, 1915. Both parties 
to the ;ssue appeared through counsel and agreed to the statement of facts 
as abo',e set forth. The main question submitted at the hearing was as to 
the application of a decision by the Court of Errors and Appeals, given in 
the caSe of the Board of Education vs. the Common Council of the City of 
Lambertville. The Court held in this case that the petition of the Board of 
Education was defective hecause it set forth as the propositions, the purchase 
of a lot 2 Jd the erection and equipment of a school building thereon, and 
repairs to existing school buildings. The Court held that the amount to be 
expended for repairs should be separated in the petition from the amount to be 
{xpended for the purchase of a lot and the erection of a school building. 
The Court did not appear to rule on the question of separating the a!Y:~:lnt 

of money to be expended for lot and that to be expended for building. By 
the text of the decision, it is plain that two purposes were in the mind of 
the Court, namely, repairs to old buildings, on the one hand, and the pur· 
chase of a lot and the erection of a building thereon, on the other, for the 
Court stated that the whole sum appropriated might be expended for repairs 
alone. 

I am of the opinion that the decision of the Court in the Lambertville case 
does not here apply. 

Statements were also 'made at the hearing by members of the Board of 
Education, the Board of School Estimate, the Board of Commissioners, and 
the Mayor, agreeing that there was immediate necessity for more school 
room. 

Therefore, it is ordered hereby that the City Commissioners of the City 
of Wildwood immediately take such action as will furnish to the Board of 
Education of the City of Wildwood the $100,000 which was determined to be 
necessary by the Board of School Estimate. 

June 15, 1915. 
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CONTRACTS FOR BUILDINGS BY BOARD OF EDUCATION ACTING 
UNDER ARTICLE VII OF THE SCHOOL LAW 

ANDERSON PRICE: 

VS. 

BOARD OF EDUC.~TION OF THE: BOROUGH 

OF RUTHE:RF'ORD. 

Anderson Price, pro St. 
Luther Shafer, for the -Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The Petitioner prays that the Commissioner of Education decide as to the 
legality of the action of the Respondent in making certain changes in the 
specifications for the erection of two school buildings after the contract had 
been awarded but prior to its execution. 

It appears that in May, 19II, the Board of Education advertised for pro
posals for the erection of two school bl1ildings; that when the proposals 
were opened it was found that all exceeded the amount of the appropriation; 
that action on the bids was deferred and an additional appropriation was 
secured; that later the bid of Julius Koch Company was accepted, said com
pany being the lowest bidder, and a contract drawn, dated July 3d, I9II; 
that said contract was not executed on that date, the Julius Koch Company 
refusing to sign it for the reason that owing to the delay the cost to him 
would be greater by reason of the increased cost of material; that after the 
contract was drawn, but before it was executed, certain changes were made 
in the specifications, making a reduction in the cost of the building of about 
$2,500, and that the Koch Company signed said contract about August 14th. 

The School District of the Borough of Rutherford is incorporated under 
Section 84 of "An Act to establish a thorough and efficient system of free 
public schools, and to provide for the maintenance, support and management 
thereof," approved October 19, 1903, and is governed by the provisions of 
Article VII of said act. There is nothing in Article VII prescribing the 
method of awarding contracts, and the action of the board of education in 
this respect is governed by such sections in the "Act for the punishment of 
crimes" and in other acts of the Legislature as relate to the awarding of con
tracts by municipal boards. 

Section 10 of the act relating to public schools above referred to provides 
that the Commissioner of Education "shal1 decide, subject to appeal to the 
State Board of Education and without cost to the parties, all controversies 
and disputes that shall arise under the school laws." 

The action of thc Board of Education of Rutherford in amending the 
specifications for the erection of the school buildings after the contract had 
been awarded, is not a "controversy or dispute arising under the school 
laws." 

The appeal is dismissed. 

December -IS, 1911. 
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CONTRACTS-CHAPTER 1, SPECIAL SESSION 1903, SECTION 63 

WALLACE D. PATTERSON, 

Appel/ant,
 
vs.
 

BOARD OF EDUCATION of THE Crty or 
HOBOKEN, 

Responde"t. 

James A Gordon, for the Appellant. 
John J. Fallon, for the Respondent. 

DECISION of THE CoMMISSIONER OF EDUCA.'tION 

The Board of Education of the City of Hoboken received and opened bids 
for coal and wood on July 17th, 1911. The Appellant was the lowest bidder, 
but the Board rejected all the bids, and, later, readvertised for bids, and on 
November 20th, 19II, awarded the contract for coal and wood to W. L. 
Kamena. The Petitioner appeals from the action of the Respondent in reject
ing his bid. 

It is contended on behalf of the Responde:1t that the bid of the Appellant 
was irregular. 

First. Because he did not submit a sanrple of the coal to be furnished. 
Second. Because he did not agree to bear the cost of weighing the coal. 
Third. Because he did not submit a bid for furnishing wood. 
The Appellant and Respondent do not agree in the identification of the 

specifications on which the bids submitted July 17th were based. 
Mr. Clayton and Mr. Sheridan testified that the specifications marked 

"R I" were the specifications on which the bids of July 17th were based and 
that the specifications marked "A 28" were the specifications on which the 
bids of November 20th were based. The testimony of Mr. Patterson, Miss 
Beavers and Mr. Decker is that the specifications marked "G. W. B. 2," 
which are identical with "A 28" were those prepared for July 17th, and those 
marked "G \V. B. I," which are identical with "R I," were those prepared for 
November 20th. 

The testimony of Mr. Patterson is supported by the fact that the copy 
of the specifications attached to the answer of the Respondent is the same 
as the copy marked "A 28;" also by the fact that the bids of Patterson and 
Kamena both comply with the requirements of the specifications marked "A 
28." These specifications provide that the bidder "shall specify the percent
age of moisture and ash contained in the coal upon which the bid is based." 

The bid of Mr. Kamena states that the egg coal he proposed to furnish 
"would run in ash from eight to twelve per cent., stove from ten to fourteen 
per cent., and chestnut from twelve to sixteen per cent." Also that "the 
moisture will not exceed four per cent." 

6 S L D 
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The bid of Mr. Patterson also gives the per cent. of moisture and ash in 
cach size of coal. The specifications marked "R I" provide for testing sample 
of coal taken from each delivery, and the method of making the test. The 
bid of Mr. Kamena of November 20th contains no reference whatever to the 
percentage of moisture and ash. 

I am of the opinion that Mr. Patterson was correct in his identification 
of the specifications on which he based his bid of July 17th. 

The specifications for the bids of July 17th do not require that a sample of 
the coal proposed to be furnished shall be submitted with the bid. This dis 
poses of the first objection made to the bid of Mr. Patterson. 

Second. The advertisements for proposals for coal in 1909 provide that 
"a weightmaster's certificate must accompany each load to be furnished by 
the contractor at his expense." The advertisement in 1910 contains the same 
provision in slightly different language. 

Thc specifications for July 17th, IgII, provide that "Portable scales shall 
be furnished by the Board of Education. The contractor shall convey said 
scales to and from the points directed, and shall maintain them in perfect con
dition while they are in his custody. Coal shall be weighed at the point of 
delivery; the weight in each instance shall be taken by the authorized repre
sentative of the Board of Education." 

The intent of this provision in the specifications of 191 I is not entirely 
clear, but the omission of the direct provision contained in the advertisements 
of 1909 and 1910, I think, j ustifieu Mr. Patterson in assuming that the con
tractor would not be required to pay to the representative of the Board of 
Education the cost of weighing the coal. 

Third. The adverti;;ements for Lids for furnishing wood were identical in 
1909, 1910 and 19TI. 

The bid submitted by Mr. Patterson in 1909 was for coal, and made no 
mention of wood. The contract for coal alone was awarded to him in 1909
There is nothing in the advertisment of 19II which would lead him to be
lieve that the conditions had been changed, and that thc bidder must bid on 
both coal and wood. 

Section 53 of Chapter T, P. L. J903 (Special Session), reads as follows: 
"53. No bid for building or repairing schoolhouses or for supplies shall 

be accepted which does not conf0rm to the specifications furnished therefor, 
and all contracts shall be awarded to the lowest responsible bidder." 

No question has been raised as to the responsibility of Mr. Patterson, and 
I am of the opinion that his bid did conform to the specifications. The Re
spol1dent erred in rejecting his bid. The contract should have becn awarded 
to him. 

September 12, 1912. 
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DISMISSAL OF TEACHER BEFORE EXPIRATION OF CONTRACT 

ALPHONSO V. BRISSON, 

Appellant, 
VS. 

THE BOARD OF EDUCATION OF THB 

BOROUGH OF LEONIA, 

ResPondCl1I. 

McCarthy & Eagan, for the Appellant. 
Louis D. Winkelman, D. c., for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

Alphonso V. Brisson was employed under contract to teach in the Leonia 
Public School for the term of one year from September 5, 1916, at a salary 
of $1,400 per annum, to be paid in· ten equal installments. The following 
clause appeared in the contract: 

I t is hereby agreed that either of said parties to this contract may, at 
any time, terminate said contract and the employment aforesaid, by giving to 
the other party three months' notice in writing of its election to so terminate 
the same. 

Mr. Brisson began his teaching on September 5, 1916, and continued teach
ing until he received the following notice on May 24, 1917: 
Mr. A. V. Brisson, Leonia, N. ]. 

Dear Sir: I beg to notify you that the Board of Education at its meeting 
last night decided that you be relieved of your duties as teacher in the high 
school and teacher in charge, for the balance of the term after Friday, May 
25th, 1917. 

Yours truly, 
L. D. WINKELMAN, D. C. 

A petition of appeal has been filed with the Commissioner of Education by 
Mr. Brisson setting forth the above facts. Answer by the Board of Educa· 
tion has been given in the case of this petition. In this answer the Board 
of Education admits that Mr. Brisson was relieved of his duties as a teacher 
in the high school for the balance of the school term after May 25, 1917, 
and claims that he has no case against the Board because it has discharged 
its obligation under the contract by paying him in full his salary of $1,400. 
There has been no denial of the payment of his full salary. Hence it is to 
be assumed that the statement of the Board of Education is true in fact. 

Mr. Brisson was dismissed without making charges against him, and with
out giving him three months' notice as stipulated in the contract. The Board 
of Education had the right to relieve Mr. Brisson of his duties as a teacher, 
but it is responsihle for the legal consequence of its act; that is, the Board 
must pay Mr. Brisson full salary for the year. This was done and the obliga
tion of the Board of Education has been fully discharged. 

The appeal is therefore dismissed.
 

September 22, 1917.
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RIGHT OF BOARD OF EDUCATION TO EXERCISE NOTICE CLAUSE 
IN TEACHER'S CONTRACT 

MARY B. MANNION, 

Appellan.t, 
VS. 

BOARD OF EDUCATION OF THE TOWN

SHIP OF NORTHAMPTON, BURLINGTON 

COUNTY, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

On September 18, 1919, a petition of appeal was filed in this office by the 
Appellant, Mary B. Mannion, of Moorestown, Burlington County, setting 
forth the fact that she had been employed by the Northampton Township 
Board of Education by written contract dated July I, 1919, to teach in the 
Mount Holly public school for the term of one year from the 8th day 
of September, 1919; that after entering upon such agreement she was notified 
by the Board of Education on August 6, 1919, by letter, that a resolution 
had been passed by the Board demanding her resignation, and that upon 
her refusal to so resign, the contract between her and the Board would 
terminate September 6, 1919. Deponent further stated in her petition that 
before receiving the notification above mentioned she was asked to meet 
with the Board on August 5, 1919, which she did, and while there she learned 
of some charges that had been preferred against her, and that she was 
cross-examined at said meeting by several members of the Board upon said 
charges. Deponent also alleged that shortly after receiving the demand for 
her resignation mentioned above she requested from the Board of Education 
through her attorney a copy of the charges preferred against her, which 
the Board refused to furnish. Appellant concluded her petition with the 
request that the Commissioner of Education set aside the action of the 
Northampton Township Board of Education in so dismissing her from 
its service. 

On October 14, 1919, answer was filed by the Northampton Township Board 
of Education with this office, alleging as its defence to the above petition the 
fact that the Appellant was not dismissed by Respondent in accordance with 
the provisions of the statute relating to the dismissal of teachers for cause, 
but that said contract was terminated by notice as authorized by its terms, 
namely: "It is hereby agreed that either of said parties to this contract may, 
at any time, terminate said contract and the employment aforesaid, by giving 
to the other party one month's notice in writing of its election to so terminate 
the same," with which provision of the contract the Respondent maintained 
it had strictly complied. 

Hearing was not demanded in this case by either side, but it was decided 
to submit the matter to the Commissioner of Education to be decided on the 
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pleadings and on briefs, which were filed by counsel for Appellant and Re
spondent on June 9 and June 18, 1920, respectively. 

Inasmuch as the contract between the parties provided for its termination 
by either party at any time by the giving of one month's notice in writing, 
and inasmuch as Respondent admits that the dismissal of Appellant was not 
for cause but merely in the exercise by the Board of its alleged right to so 
terminate the agreement in conformity with the terms of the contract, the 
whole case clearly hinges upon the question of whether the parties to such 
an agreement may arbitrarily exercise the privilege given them by it of ter
minating said contract by giving the prescribed notice without the necessity 
of establishing any reason or cause for so terminating it. 

Counsel for the Appellant argues at some length in his brief that such a 
provision in a teacher's contract allowing its termination by notice is against 
the public policy of the State, since the statute (Sec. 149 of the School Law) 
provides that "in case the dismissal of any teacher before the expiration of 
any contract entered into between such teacher and a board of education 
shall, upon appeal, be decided to have been without good cause, such teacher 
shall be entitled to compensation for the full term for which said contract 
shall have been made." Counsel for Appellant cites a number of authori
ties, including Encyclopedias of Law and decisions from States other than 
New Jersey, in support of his contention that even though contracts may 
provide in their terms for termination by either party by notice to the other, 
such provision assumes by implication that the parties shall have just cause 
for exercising such privilege. 

Counsel for Respondent, on the other hand, cites in his brief authorities 
in the shape of decisions from still other States to the effect that provision 
in contracts for their termination upon notice by either party is entirely le
gal, inasmuch as such provision is bilateral in its effect and is a privilege that 
may be exercised by either party and a contingency contemplated by both 
parties when the agreement is made and entered into. 

Counsel for the Appellant further contends that the agreement made in 
July for services that were to commence in September could not be termi
nated by the Board of Education by notice before the services began, inas
much as no cause for dissatisfaction with such teacher could' have arisen 
before she commenced her term of service with the Board. 

The above outline embraces the facts in this case and the contentions of 
counsel for both sides as to the application of the law to these facts. 

As to the Appellant's claim that she cannot legally be dismissed before the 
commencement of her services, it is my opinion that if the contract is to be 
interpreted according to its very plain language, namely, "it is hereby agreed 
that either of said parties to this contract may, at any time, terminate said 
contract, and the employment aforesaid, etc.," no other conclusion can be 
reached as to the intention of the parties than that the agreement might be 
terminated at any time after it was entered into. Terms cannot be read into 
a contract or others substituted for those contained in it, and nowhere does 
this particular contract provide that it may be terminated only after the 
services began, but on the contrary, provides for its termination "at any 
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time," which must mean in the absence of any qualifying clause at any time 
after the agreement is entered into. It has been held furthermore in 146 
Michigan, 64, that: "Where a contract between a school district and a 
teacher provided that she might be dismissed at any time on thirty daya' 
notice, a notice to terminate is effectual, although given before the com
mencement of the services." 

As to the Appellant's other contention, that a notice clause in a teacher's 
contract is not effectual in terminating it, unless there be at the same time 
just cause for the Board's action in so doing, this is a matter upon which 
the New Jersey courts have never rendered a decision. While in some 
States outside of New Jersey the courts have held that teachers' contracts 
cannot be terminated without just cause even though the contracts contained 
provision for their termination at the option of the parties, it is held in an 
equal number of other States that such bilateral provision for termination 
is entirely legal. 

In view, therefore, of the fact that the matter has never been judicially 
determined in New Jersey and that legal opinion in other States seems fairly 
divided on the subj ect, and in view of the fact that it is a well recognized 
principle of law that agreements may contain provision making them deter
minable at the option of either of the parties, a principle which this Deparf
ment has frequently upheld and sanctioned in matters involving teachers' 
contracts, it is the opinion of the Commissioner of Education that the Board 
of Education of Northampton Township committed no illegal act in exer
cising the privilege given it by contract of dismissing the said Mary B. Man
nion from its service. 

It is further the opinion of the Commissioner that the exercise of such 
privilege by the said Board of Education was justified at any time after the 
contract was entered into, whether before the actual services began or not. 

The appeal is accordingly hereby dismissed. 

July 2, 1920. 

TERMINATION OF TEACHER'S CONTRACT BY NOTICE CLAUSE 

HELEN M. GOOLE, 

Appellant, 
vs. 

EASTHAMPTON TOWNSHIP BOARD OF 

EDUCATION, 

Respondent. 

DECISION of THE COMMISSIONER OF EDUCATION 

This action is brought by Appellant, whose services as a teacher in the 
schools of Easthampton Township, Burlington County, were terminated by 
the Board of Education on July 7, 1926, to secure her reinstatement in the 
schools of that district on the ground that she has already been employed as a 
teacher for three consecutive years in the Township of Easthampton and is 
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therefore under tenure, and also on the ground that she is duly employed by 
the Respondent under a teaching contract for the present school year of 
1926-27. 

A hearing in this case was conducted by the Assistant Commissioner of 
Education on Thursday, September 2, 1926, at Mount Holly, at which testi
mony of witnesses on both sides was heard. 

The Commissioner is unable to agree with Appellant's contention that she 
is employed under a valid contract to teach in the Easthampton schools for the 
year 1926-27. Although it appeal'S that a contract for one year from Sep
tember 7, 1926, was duly executed by the Appellant and the president and 
district clerk of the Easthampton Township Board of Education on May 14, 
1926, it was also shown by the testimony that the vote by which such contract 
was authorized by the Easthampton Township board at its meeting on May 
4, 1926, was only 2 to 1 and not accordingly the majority vote of the five 
member board which, according to the provisions of Section 130, Article VII, 
page 84 of the 1925 Compilation of the School Law, is essential for the valid 
employment of teachers, Such contract, moreover, according to the testimony, 
was never subsequently ratified by the Easthampton Township Board of 
Education. 

There remains to be considered the question as to whether Appellant has 
already been employed as a teacher in the Easthampton School District for 
the three consecutive calendar years required by law to attain tenure. 

The facts indicate that Appellant under the terms of her first contract for 
the year 1923-24 was employed fOl' one year from September 4, 1923, under 
the terms of her second contract for one year from September 2. 1924, and 
according to the terms of her 1925-26 contract was employed for one year 
from the 1st or 7th of September. 1925. On June 7, 1926, the Board of Edu
cation notified Mrs. Goble of the termination of her services thirty day, from 
such date under the cbuse in the 1925-26 contract, which provided that "This 
contract may terminate by both parties giving thirty days' notice in writing." 

The Appellant now denies the legality of termination of the contract by 
notice except by action of both parties, and there therefore arises the ques
tion of what was the actual intention of the contracting parties as expressed 
by such notice clause. 

According to 9 Cyc. 577, "The words of a contract will be given a reasonable 
construction, where that is possible, rather than an unreasonable one" * * * 
and "Greater regard is to be had to the clear intent of the parties than to any 
particular words which they may have used in the expression of thei r intent." 
(Page 577.) 

Anson in his work on Contracts holds that "An agreement ought to receive 
that construction which will best effectuate the intention of the parties to be 
collected from the whole of the agreement; 'greater regard is to be had to the 
clear intention of the parties than to any particular words which they may 
have used in the expression of their intent.''' 

Moreover, Chief Justice Beasley in an opinion contained in 51 N. J. L., page 
1, quoted the rule that "The best construction is that which is made by viewing 
the subject of the contract as the mass of mankind would view it, for it may 
be safely assumed that such was the aspect in which the parties themselves 
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viewed it. * * * There i~ no more important rule of construction than that 
which requires that words shall be interpreted in the reflected light of the 
context in which they are found." 

In the Commissioner's opinion it was clearly the intent of the parties in 
the use of the above quoted termination clause that both parties should have the 
right to terminate such contract by one giving to the other thirty days' notice, 
and such a construction would seem to be the only one possible in view of the 
fact that the idea of termination by mutual consent within thirty days' time 
cannot be reconciled with the usual conception of the term "notice," which is 
that of an ultimatum by one party to the other. Moreover, nothing is more 
universally recognized than that termination clauses in contracts are bi-lateral 
in their operation and thus give to each party the privilege of terminating 
the agreement upon a given number of days' notice to the other. That such 
was the intention of Mrs. Goble, the Appellant, when she entered into the 
1925-26 contract, is evidenced by a letter written by her on April 23, 1926 
(forming a part of the testimony), in reference to an earlier notice which she 
had received under the same contract, in which she gave no indication of any 
understanding on her part of the termination clause in question other than 
that it might be legally exercised at any time by either party to the agreement. 
Her evident interpretation at that time does not bear out her present contention. 

Even were the Commissioner to hold that the thirty days' notice served by 
the Board upon the Appellant was contrary to the intention of both parties 
and therefore void, and that the 1925-26 contract must consequently be deemed 
to run for its full time, the Appellant has still failed in the Commissioner's 
opinion to sustain the burden resting upon her to prove that tenure would 
accrue upon the completion of such 1925-26 contract. As above set forth, the 
services according to the provisions of the contract were to begin September 
1st or 7th, 1925, and it was necessary for Appellant to show that such services 
actually began on the latter, rather than on the former date, in order for her 
to come under tenure on September 4, 1926, three consecutive calendar years 
from the date of her first employment. According to Appellant's own testi
mony she received her first month's salary for the year 1925-26 on the twenty
fifth day of September, which on the basis of four school weeks of five days 
each would indicate that her services began on September 1st, and no testimony 
whatever was introduced by Appellant to indicate either by salary payments 
or otherwise that her services under such contract actually began on September 
7th rather than September 1st. 

For the above reasons therefore, namely, the legal exercise by the East
hampton Township Board of Education of the termination clause in the 1925-26 
contract, thus definitely ending Appellant's services prior to the completion of 
three calendar years, and the failure on the part of the Appellant, regardless 
of the notice clause, to prove that tenure protection would accrue upon the 
completion of the 1925-26 contract or to prove that she has any valid contract 
for the year 1926-27, the appeal is hereby dismissed. 

September 16, 1926. 
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LEGALITY OF DISMISSAL OF SCHOOL JANITORS WITHOUT
 
CHARGES AND HEARING
 

JOSEPH MCCABE liT AL., 
Atpellants,
 

vs.
 

BOARD of EDUCATION OF THE CITY of 
PATf;RSON. 

Respondent. 

DECISION of THE CO:\1:\IISSIOi-fER OF ElICCATIOi-f 

The facts of this case as disclosed by the pleadings and at the hearing 
conducted by the Assistant Commissioner on November 12 in the City of 
Paterson are as follows: 

At a regular meeting of the Board of Education of the City of Paterson 
on December 13, 1923, the following resolution was adopted by a majority 
vote of the Board: 

"Resolved, That the rule concerning the appointment of janitors and 
engineers be rescinded for this meeting only." 

The following resolutions were thereupon adopted by a majority vote of 
the Board: 

"Resolved, That the following-named persons be and the same are 
hereby permanently appointed to the positions as janitors in the public 
schools of this city, as of the dates indicated at the scheduled salary 
of $1,200 per annum; 

Mr. Joseph McCabe, School No.3, December 1, 1923.
 
Mr. Joseph McGarry, School No.9, December 15, 1923.
 
Mr. William Verholst, School No.5, December 1, 1923.
 
Mr. Richard Cubby, School No. 20, December 1, 1923.
 
Mr. James J. Connolly, School No. 24, December 15, 1923.
 
Mr. James Rickaby, School No.4, December 15. 1923."
 

And 
"Resolved, That the following-named persons be and the same are 

hereby permanently appointed to the positions as janitresses 1I1 the 
public schools of this city dating from December 15, 1923, at the 
scheduled salary of $1,200 per annum: 

Miss Alice Corrigan, Mrs. William McClosky, Mrs. Margaret 
Dougherty, Miss Jennie Cleary, Miss Alice Mackay, Miss Rose Millar." 

Appellants entered upon the duties of their positions and served until 
February 15, 1924, when they were notified of the following resolution, 
adopted by the Board of Education at its meeting on February 14, 1924: 

"\VHEREAS, The attempted suspension at the December meeting of 
this board of the rules relative to the appointment of janitors was 
illegal and void, not being in conformity with the rules of this board 
and Cushing's Manual of Parliamentary Procedure, and 
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\VHI\RI\AS, By reason thereof the attempted appointment of Joseph 
McCabe, Joseph McGarry, William Verholst, Richard Cubby, Joseph J. 
Connolly, James Rickaby, Alice Corrigan, Mrs. William McClosky, 
Mrs. Margaret Dougherty, Jcnnie Cleary, Alice Mackay and Rose 
Millar as janitors and janitresses in the public schools of this city was 
illegal and void, the said appointees not having complied with the rules 
of this Board governing the appointment of janitors; therefore be it 

Resol1'ed, That this Board hereby rescinds and sets aside the said 
attempted appointment of janitors and janitresses for the public schools 
of this city, this resolution to be effective immediately." 

The rule alleged by Respondent to have been violated by the appointment 
of Appellants on December 13, 1923, was that which provided that appoint
ments of janitors should be temporary and for three months only, after 
which time the appointments, if proved satisfactory, should be made permanent. 

The Commissioner, as held in the case of the appeals of Kathryn D. 
Noonan and Lida A. Arnot, cannot agree with Appellants' contention that 
the Paterson Board of Education was not governed at the time of the ap
pointments in question in December, 1923, by the rules relating to employ
ment of janitors al1eged Lo have been violated. While the Board of Education 
of the City of Paterson in office in 192:3 had never specifically adopted the 
rules in question, it had apparently, by constant reference to them, accepted 
them. Moreover, the Board's very reference in its resolution of December 
13, 1923, to the rules relating to janitors in voting to suspend them "for this 
meeting only" admitted the existence and control of such rules. 

As held, however, in the Noonan and Arnot cases the Commissioner is 
convinced by such authorities as Barnert vs. Mayor and Board of Aldermen 
of the City of Paterson, 48 N. J. 1. 395, and Michaelis 'VS. Board of Fire 
Commissioners of Jersey City, 49 N. J. 1. 154, and others that a suspension 
of rules may be legally accomplished if done according to law without 
regard to a violation of the Board's own adopted parliamentary procedure 
regarding the suspension of rules; and that qualifications and rcquirements 
imposed by rules of a Board may be legally ignored by such Board providing 
the appointments are made according to the qualifications or requirements 
prescribed by law. 

In the case under consideration, therefore, the rules of the Paterson Board 
of Education requiring temporary appointments of three months for its 
janitors were, in the Commissioner's opinion, lcgally suspended by a majority 
vote of the Board in spite of the Board's parliamentary procedure requiring 
an unanimous vote; nor would there have been anything il1eg~1 in the Board's 
ignoring the temporary appointment requirement contained in such rules, jf 
in existence, had the appointmcnt of Appellants on December 13, 1923, been 
made according to law. Such appointments were not legal, howevcr, in the 
Commissioner's opinion, since they were definitely declared by the resolution 
to be permanent. A Board of Education cannot, under the existing authorities 
of this State (Serina M. Brown 'iiS. Oakland Board of Education, page 623 of 
the School Law) or according to the authorities of other St~tes cited in the 
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Brown case, make an appointment so as to bind succeeding boards and thus 
deprive them of the rights or prerogatives in the way of appointments. 

Nevertheless, Appellants were at Ihe time of the recission of their appoint
ments by the Paterson Board of Education in February, 1924, under the 
protection afforded public school janitors during their terms of appointment 
by Section 355, page 174 of the School Law, so as to prevent their discharge 
for any cause without the preferring of charges and a hearing. According 
to the case, therefore, of O'Neill V.I. Bayonne, 1 Mise. 475, cited by Appellants' 
brief in the Noonan and Arnot appeals the Appellants in this case werc 
protected under the Janitors' Protection Act from the time of their appoint
mcnts on December 13, 1923, and were entitled to hold their !lositions until 
any illegality in connection with their appointments was proved upon the 
preferring of charges and a hearing duly granted under the provisions of 
Section 355 of the act above referred to. 

Upon the ground alone, therefore, of statutory protection until the illegality 
in connection with their appointments was duly proved in the statulory manner. 
the appointments of Appellants on December 13, 1923, are hereby sustained 
and the attempted recission of such appointments by the Paterson Board of 
Education at its February meeting is hereby declared to be illegal and void. 

It is hereby ordered that Appellants be reinstated in their positions and their 
salaries paid from the date of dismissal in February, 1924. 

January 7, 1925. 

DECISION OF THE STATE BOARD OF EDUCATION 

This case is similar in its facts to the case of Noonan et al. V.I. The Paterson 
Board of Education decided herewith, and is subject to the application of the 
same principles. 

At the meeting of the Paterson Board of Education held on December 13, 
1923, Joseph McCabe and ten other persons now Respondents in this proceeding 
were appointed janitors in the Paterson school system. In making their appoint
ment, the rules of the Paterson Board relating to the appointments of janitors 
and engineers were "rescinded for this meeting only." On February 14, 1924, 
the Board of Education passed a resolution to the effect that thc attempted 
suspension of the rules at the meeting of December 13, 1923, was illegal and 
void; that the appointments of the Respondents were illegal and void, and said 
appointments wcre thereby rescinded and set aside, the resoluticn to take effect 
immediately. Thereupon the Respondents who had entered upon their duties 
after the meeting of December 13, and had been paid their sala6es, were 
notified of the rescinding resolution and thereupon ceased to perform their 
duties. They brought this proceeding before the Commissioner alleging that 
the action of the Board of Education on February 14, 1924. was a violation of 
the Tenure of Office Act relating to janitors, and unlawful, and asked that they 
be reinstated. The Commissioner after a hearing sustained their appeal and 
ordered that they be reinstated in their positions and their sala6es paid from 
the date of their dismissal in February, 1924. It seems to us that on the same 
grounds as those stated in our opinion in the cases of Miss Noonan and Miss 
Arnot filed herewith, the dismissal of the Re~pondents on the grounds statecl 
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in the resolution of February 14, 1924, and without a hearing, was contrary to 
law. The School Law provides (cdition of 1921, p. 174, Sec. 355) that no 
public school janitor shall be discharged, dismissed or suspended except upon 
sworn complaint for cause and upon a hearing had before such Board. No 
charges were preferred against them, and they were not afforded a hearing. For 
that reason, if for no other, they were, under the cases cited in the opinion 
in the Noonan and Arnot case, improperly and unlawfully discharged. 

It is, therefore, recommended that the Commissioner's decision be affirmed. 

LEGALITY OF DISMISSAL OF SCHOOL JANITORS UPHELD 

JOSEPH MCGARRY ET AL., 
Appellant,
 

vs.
 

BOARD of EDUCATION of THE CITY of 
PATERSON, 

Respondent. 

DECISION OF THE CmIMISSIO;\1BR OF EDUCATIOK 

This appeal is brought to contest the legality of the action of the Board of 
Education of the City of Paterson in dismissing Appellants as janitorial em
ployees in its public schools on May 2, 1925, following a hearing upon charges 
to the cffect that their original appointments on December 23, 1923, were illegal 
and consequently not binding upon said Board. 

Appellants contended at the hearing before the local Board of Education 
above referred to and contend now in their present appeal to th~ Commissioner 
that the former decision of the Commissioner of Education on January 5, 
1925, as to the illegality of a previous dismissal of Appellants from their 
janitorial positions on February 14, 1924, and his order of reinstatement and 
payment of salaries from the date of such unlawful dismissal constituted a 
bar to the subsequent dismissal of Appellants ou May 2, 1925. In addition 
to the claim that the right to their positions is res adjudicata Appellants insist 
that the charges upon which the latest dismissal action was taken alleged 
no neglect, misbehavior or other offense and that illegal appointmeut is not 
a cause upon which Appellants ean legally be tried and dismissed by the 
Board of Education. Appellants also insist that the original appointments in 
December, 1923, were legal. 

Since the attempted dismissal of Appellants by the Paterson Board of Edu
cation in February, 1924, Joseph McCabe has resigned his position as janitor 
and is not therefore a party to this action. In the absenee of such issue of 
fact and in view of the controversy arising solely from the question of the 
legality of the Board's dismissal action on May 2, 1925, upon the grounds 
above set forth, it was agreed by counsel for both sides that the necessity for 
a hearing was obviated and that the case be presented to the Commissioner 
for decision upon submission of briefs by counsel upon the legal points 

involved. 
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Counsel for Appellants cites equity cases in support of his contention that 
his clients' right to their positions is res adjudicata and that the Commis
sioner's previous decision in January, 1925, as to the illegality of their dis
missal by the Paterson Board of Education in February, 1924, is a bar to the 
later dismissal of May 2, 1925, even though the latter was on different grounds. 
In one of the cases which he cites, however, namely, Wooster vs. Cooper, 
59 Eq. 204, it was stated in the opinion that "a demand will be held to be 
res adjudicata when by a former decree or judgment the same claim, based 
upon the same muniment of title, between the same parties, touching the 
same subject matter has been determincd by a competent court," and in the 
case of Russell vs. Flace, 94 U. S. 606, 24 L. Ed. 214, the Court held that 
"in ordcr that the judgment in a former case may be conclusive in a second 
suit between the parties, it must be shown either by the record or by extrinsic 
evidence that the same question was necessarily raised and determined in 
the former suit." 

Substantially the same conclusion was reached in the case of Bond vs. 
Markstrum, 102 Hich. 11, 60 N. W. 232, when the Court held that "such 
former judgment docs not preclude defenses in the second case which might 
have been made in the first or which were set up in the answer to the first, 
they not having been, as a matter of fact, litigated and passed on in thc first 
action." 

In the case under consideration it must be borne in mind that the Board 
of Education of the City of Paterson which dismissed Appellants on May 2, 
1925, was a new Board having come into office on February 1, 1925, and, 
therefore, according to decisions of the Commissioner and State Board of 
Education and of other legal authorities, notably, Gulnac 7'S. Board of Choscn 
Freeholders, 45 Yr. 543, a different and distinct body from that by which the 
dismissal of Appellants was made on other grounds in February, 1924. In the 
light of all the facts and of the cases above cited it is the opinion of the 
Commissioner that the previous decision of the Commissioner of Education 
of January 5, 1925, as to the illegality of Appellants' dismissal by the Paterson 
Board on February 14, 1924 (which dismissal disregarded Appellants' tenure 
rights and was based solely upon the ground that their appointments were 
made under suspended rules of the Board), is no bar to the latcr dismissal 
of Appellants on May 2, 1925, by an entirely new Board of Education and 
on grounds not previously litigated, namely, the permanent nature of Appel
lants' appointments by the Board of Education in office in December, 1923. 
This Court is bound to take judicial notice of its own records and we believe, 
moreover, that it is not disputed by either side to the present controversy that 
after a suspension of rules providing for a three months' appointmcnt the 
following is the text of the original resolution of appointment of December 
23, 1923, which was un~uccessfully assailed by the 1924 Board in the previous 
action before this Court: 

"Resolved, that the following named persons be and the same are 
hereby permanently appointed to the positions as janitors in the public 
schools of this city, as of the dates indicated at the scheduled salary 
of $1,200 per annum, etc., etc." 
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According to the decision of the Commissioner of Education in the qse of 
Serina }vI.- Brown ,'so Oakland (affirmed by the State Board of Education) 
a contract of a preceding Board of Education is voidable by an incoming 
Board when the effect of such contract is to deprive the succeeding Board of its 
own appointment prerogatives. The appointment of Appellants on December 
23, 1923, by a board about to go out of office in a little over a month was 
specifically termed a permanent one; and should the failure on the part of 
the Paterson Board of 1924 to attack such appointments on legal grounds 
be deemed a bar to a subsequent action of dismissal by the Board coming 
into office in 1925, the latter if bound by the previous permanent appoint
ment of Appellants would be thus deprived of its own appointment prerogatives. 
Such a result would be contrary to the rulings of both the Commissioner and 
of the State Board of Education notably in the Brown case above referred to. 
The Paterson Board of Education in dismissing Appellants on May 2, 1925, 
cannot in the Commissioner's opinion be deemed-as their counsel claims in 
his brief-to have been producing piece-meal grounds for Appellants' dis
missal after the unsuccessful action of February, 1924. The Board coming 
into office in February, 1925, was as abon stated an entirely new body which, 
after the State Board of Education had affirmed the Commissioner's decision 
as to the illegality of the earlier dismissal, took the first opportunity presented 
to it on grounds not hitherto ]itigated to rid itself of the illegally binding 
permanent appointment of Appellants of December 23, 1923. 

The Commissioner cannot agree, moreover, with the Appellants' contention 
that under the Janitors' Protection Act only neglect of duty, misbehavior or 
other offense on the part of tlJe incumbent and not illegalities in connection 
with appointment constitute grounds for dismissal. In the case of O'Neil vs. 
Bayonne, 1 Misc. N. ]. Rep., involving a Police Tenure of Service Act the 
Court of Errors and Appeals stressed the necessity of the proferring and 
proving of charges and the granting of a hearing as a prerequisite to dismissal 
and ordered the Appellant in that case reinstated in his office because such 
procedure had been omitted. The Court plainly indicated in its opinion how
ever that ineligibility or illegaliti'es of appointment, if properly presented, 
would constitute good grounds for dismissal when it held that: ;'The ap
pointment would be presumed to be de jure until the contrary was proved," and 
that "such lawfully organized Board having made the appointment. the pre
sumption is in favor of the lawfulness of such appointment until the contrary is 
made to appear." Aud this opinion of the Court was in spite of the fact 
that the provisions of the Police Tenure Act involved appeared to protect the 
incumbents except when guilty of misbehavior or other misconduct. 

If absolute protection were conferred ujJon incumbents of offices or positions 
in spite of illegalities of appointment or ineligibility therefor, they would be 
safe from dismissal until some personal offense could be proved against them 
even though entirely ineligible for appointment or even though, when ap
pointed by a public body, they might have received less than the statutory 
number of votes required therefor. 

Tenure laws such as that pertaining to teachers (Chapter 243. P. L. 1909) 
and that applicable to municipal police officers (Article XVI, Chapter 132, P. L. 
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1917) plainly indicate ~n intention that the incumbents of such offices shall 
hold their positions permanenLly during good behavior and efficiency without 
giving the appointing power any opportunity to fix their terms of office. 
The law however pertaining to school janitors (Section 354, Article XXVII 
of the 1921 Edition of the School Law) provides that Boards of Education 
"shall make such proper rules and regulations as may be necessary for the 
employment, discharge * * * of the public school janitors employed by 
such board not inconsistent with the provisions of this Act." 

The School Janitor Law therefore enables boards of cducation to fix their 
terms of employment, and the Attorney-General, moteover, has ruled that the 
protection afforded by the School Janitors' Act in question exists only during 
the term for which the illcumbents are appoinLed and thus does not survive 
the expiration of the term of appointment. In the Commissioner's opinion 
therefore it necessarily follows that statutory protection during the term pre
supposes that the term be one a board of education can legally make and one 
moreover of legal duration. An appointment cannot be deemed of legal 
duration which, according to the Brown vs. Oakland case above referred to, 
deprives a succeeding Board of its appointment prerogatives. 

It is, therefore, the opinion of the Commissioner of Education that the doc
trine of res adjudicata cannot be successfully invoked by Appellants against 
the action of the Paterson Board of Education on May 2, 1925, in dismissing 
them from its employ by reason of the previous decision of the Commissioner 
in January, 1925, affirmed by the State Board in April, 1925, as to the iIIegality 
of the earlier dismissal of Appellants in February, 1924, on different grounds. 
It is also the opinion of the Commissioner that the permanent nature of the 
appointment of Appellants on December 23, 1923, constituted justifiable grounds 
under the Janitors' Protection Act for their dismissal by the Paterson Board 
of Education on May 2, 1925. 

The appeal is accordingly hereby dismissed. 

December 7, 1925. 

DECISION OF STATE BOARD of EUCCATION 

On December 13, 1923, the AppeIlants were appointed janitors in the Pater
son School District by the Board of Education of that city. On February 14, 
1924, the incoming Board adopted a resolution which declared their appoint
ment illegal and void. An ,"ppeal was taken from that action to the Com
missioner, who held that the dismissal was not legal or justifiable and ordered 
the reinstatement of the AppeIIants to their positions. His decision was 
affirmed by this Board. The Appellants were reinstated in their positions and 
paid their salaries from February 14, 1924, and continued to perform their 
duties and receive their salaries until May 2, 1925. Shortly before that date, 
they were notified to appear hefore the Board of Education on May 1, 1925, 
when a hearing would be given them upon the charge that they were iIIegally 
appointed. The Petitioners presented their case upon that hearing but the 
charge against them \Vas sustained and they were discharged. The resolution 
of discharge is dated May 1, 1925, recites the facts above stated and contains 
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the finding that the Appellants were illegally appointed to and illegally held 
their positions and that they be and "are hereby discharged" therefrom. 

The Appellants then petitioned the Commissioner who has sustained their 
dismissal. The Appellants urge in support of their petition, first, that the 
matter was res adjudicata by reason of the former decision and cannot now be 
reopened; second, that no neglect, misbehavior or other offense was alleged 
against them and that they could not legally be tried and dismissed upon a 
charge that they were illegally appointed; third, that they were legally 
appointed. 

First: In our former 'decision in this case, we held that inasmuch as these 
janitors and janitresses were under tenure of office, they could not be dis
charged without a hearing 011 charges upon which they could legally be dis
missed, and merely because the Paterson Board, without a hearing, held that 
they were illegally appointed. \Ve did not hold that they were either legally 
appointed or that they could not be discharged if it was found, upon a proper 
hearing, that their appointment was illegal. The issues raised in the present 
case were therefore not before us and, in our opinion, the decision made is 
not res adjudicata. In order that the judgment in the former case be con
clusive in this proceeding "it must be shown either by the record or by ex
trinsic evidence that the same question was necessarily raised and determined 
in the former suit." Russel vs. Place, 94 U. S. 606. The question now before 
us was not raised in the former proceeding. 

Second: We cannot agree with the Appellants that the illegality of their 
appointment is not ground for dismissal. In O'Neill vs. Bayonne, 1 Misc. N. 
]. Rep., in which the Police Tenure of Service Act was before the Court of 
Errors and Appeals, it was clearly indicated in the opinion that ineligibility 
or illegality of appointment, if properly presented, would constitute good 
grounds for dismissal. It seems to us that this decision is conclusive upon 
this point. 

Third: The final question is whether the appointment of the Appellants 
in 1923 was illegal. In Brown ~'s. Oakland, the Commissioner of Education, 
affirmed by this Board, decided that a contract by a preceding Board of Educa
tion is voidable by an incoming Board when it deprives the succeeding Board 
of its right to appoint. The 1923 Board had no right to make the Appellants' 
appointment permanent. In our opinion the appointment was illegal and the 
Paterson Board was within its rights in discharging the Appellants on that 
ground. 

We therefore recommend that the Commissioner's decision be affirmed. 

April 3, 1926. 
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DISMISSAL OF JANITOR 
A. R. VICK~S 

VS. 

BOARD OF EDUCATION OF NORTHFIELD
 

BOROUGH.
 

A. R. Vickers, pro se. 
D. Ryan Price, district clerk, for the Respondent. 

DECISION of THE COMMISSIONER OF EDUCATION 

Chapter 44, P. L. 19II, provides that a public school janitor shall not be 
discharged, dismissed or suspended, nor shall his payor compensation be de
creased, except upon sworn complaint for cause, and upon a hearing had be
fore such board. This act went into effect on March 20th last. 

It appears from the papers before me that Vickers was elected janitor of 
the school in Northfield about fifteen years ago, and that iIis last appointment 

'was under date of September 27th, 1910. It also appears that there was no 
written contract entered into and that the resolution appointing him did not 
speeifically state the term for whieh he was appointed. It also appears that 
the board attempted to elect another person in iIis place as janitor at a meet
ing of the board held in September last. This action was taken after the art 
above referred to became a law. It further appears that no charges had be- n 
made against him nor any hearing held as required by the statute, and that he 
was not formally dismissed by the board from its services as janitor. 

He is clearly protected by the act above referred to and is still janitor of 
the school. The action taken in attempting to appoint his successor is null 
and void. 

February 1st, 1912. 

ATTEMPTED ABOLITION OF POSITION OF SCHOOL JANITOR 

S. COOPER IRELAND, 

Appellant, 
VS. 

MONROE TOWNSHIP, GLOUCESTER COUNTY,
 

BOARD OF EDUCATION,
 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

S. Cooper Ireland was employed as janitor of the Grange Hall School in 
Monroe Township, Gloucester County, on April 2, 1923, at a salary of $18 
per month, and began his duties under said employment April 16, 1923. During 
the latter part of the school year 1923-24, the care of the Town Hall and Hall 

7 S L D 
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Street Schools was added to his duties and his salary was increased to $63 
per month. 

Grange Hall is a two-room school, Town HalI is a three-room building and 
Hall Street has two classrooms. These seven rooms, with some pupils on 
part time, accommodated about four hundred pupil,. A new school building 
of twelve rooms, known as the Oak Knoll School, was erected primarily for 
the purpose of providing proper facilities for pupils living in the territory 
formerly served by the above-named schools. The Oak Knoll School o:Jcned 
in September with an enrollment of 424 pupils, approximately 90 per cent. 
of whom are from the district indicated, and all teachers who taught in the 
three schools and who remained in the district were transferred to the new 
building with but one exception. One room in the Hall Street School is now 
occupied with one teacher in charge of forty pupils. Mr. Ireland was assigned 
to Hall Street School at a salary of $12 per month, and Joseph Dilks was 
appointed janitor of the new building at a salary of $125 per month. 

11'r. Ireland brings this alJpeal from the action of the Board of Education 
in employing Joseph Dilks as janitor of the Oak Knoll School and asks that 
said employment be declared illegal and that the Board of Education be re
quested to assign Petitioner to the janitorship of the new school building at 
the salary now being paid Joseph Dilks. 

Chapter 44, P. L. 1911 (1925 Compo School Law, p. 220), reads in part 
as follows: 

"N0 public school janitor in any municipality or school district shall be 
discharged, dismissed or suspended, nor shall his pay or compensation 
be decreased except upon sworn complaint for cause and upon a hearing 
had before such board." 

It is set forth in the appeal and admitted by Respondent that Mr. Ireland 
was not cmployed for a defimte term. He, therefore, Comes under the protec
tion of the above act. Edviard Deisroth vs. Margate City Board of Education 
(1925 Compo School Law, p. 574), George L. DeBolt 7'S. Board of Education 
of Mount Laurel Township, decided by the State Board of Education N ovem
bel' 6, 1926. 

The Appellant's rights appear to rest entirely upon whether the pOSitIOn 
of janitor held by him was abolished. If it was abolished, he could be re
employed at a less salary than he was receiving as such employment would 
be for another position. If the position was not abolished, he could not be 
dismissed nor his compensation reduced except for cause after an opportunity 
to be heard before the Board of Education. 

In the case of Albert H. Gordon ·us. Jefferson Township Board of Educa
tion (1925 Compo School Law, p. 563), the opinion of the Commissioner, which 
was affirmed by the State Board of Education, contains the following 
statement: 

"It is quite apparent from the many decisions and authorities on the 
subject that whenever bona fide reasons exist, such as economy in the 
public interest, for the abolition of an office and the transfer of its duties 
to another official, such office may be abolished even though the incum
bent be protected by a Tenure of Service statute." 
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Benjamin Evans vs. Board of Chosen Freeholders of Hudson County, 53 
N. J. t. 587, holds: 

"Whenever for economical reasons ansmg from governmental policy 
it may be thought wise to extinguish the office or position, the power 
which created can annul it. It is a matter of course that the exertion 
of the power to disestablish must be bona fide, for it is manifest that if 
it should appear that a formal act purporting to abolish such an office 
or employee, while the officer or position practically still remains in 
existence, such a subterfuge would be of no avail." 

If a school building is abandoned and the pupils and teachers are trans
ferred to and constitute the school in a new building, it is the opinion of the 
Commissioner that the janitor therefore employed in the old building would 
have his tenure rights transferred to the new building and that such transfer 
would apply even though the new building accommodates a slightly larger 
enrollment if the janitorial duties are practically the same. The testimony 
indicates a' transfer of janitorial duties from the three old buildings to the 
new building as the number of rooms to be cared for in the new building 
with the hot air type of heating plant did not substantially enlarge the duties 
of the janitor over those connected with the three buildings, and, therefore, 
the position held by Appellant was not abolished. 

The Commissioner cannot comply with the demand of Appellant that the 
employment of Mr. Dilks be declared illegal and that the Board be required 
to assign Petitioner to the janitorship of the ne* building. \Vhile a Board 
of Education cannot dismiss a janitor who has tenure in the district or reduce 
his compensation without a hearing, it has control of where any janitor shall 
work, and the employment of alI necessary janitorial service. 

The Supreme Court, in the case of Helen G. Cheesman vs. Board of Educa
tion of Gloucester City (1925 Ed. School taw, p. 554), held "A transfer is 
not a demotion or dismissal. Transfers are oiten advisable in the administra
tion of schools for many reasons." 

It appears that the janitorial work in the new building, together with the 
continuance of school in the Hall Street building, necessitates the employment 
of more than one janitor, The employment of janitors and the division of the 
work between such employees rests with the Board, providing the compensa
tion of a janitor under tenure shall not be decreased, and work proportionate 
to the salary is assigned. 

It is the opinion of the Commissioner that the position held by the Appel
lant was not abolished and that he was, therefore, illegally transferred to a 
position with a reduced salary. 

The Monroe Township Board of Education is hereby directed to assign 
Appellant to a position with janitorial duties commensurate with a salary of 
$63 per month or more and to pay to Appellant a salary of not less than $63 
per month from this date and also to pay him the difference between what he 
has been paid and what he would have received at the rate of $63 per month 
from the beginning of the school year. 

December 14, 1925. 



100 SCHOOL LAW DECISIONS. 

DISMISSAL. OF JANITOR 
EDWARD DJiISE:RotH, 

Appellant, 
fJS. 

BOARD OF EDUCATION OF MARGATE: CITY, 

Respondent. 

DECISION OF THE COM MISSIONER of EDUCATION 

Chapter 4 of the Laws of I9II gives to a Board of Education power to 
make proper rules and regulations for the employment, discharge, manage
ment and control of pnblic school janitors, employed by such board, incon
sistent with the provisions of said act. It also provides that "no public school 
janitor shall be discharged, dismissed or suspended, nor shall his payor 
compensation be decreased, except upon sworn complaint for caus~, and upon 
a hearing had before such board." 

The evidence in this case shows that the Appellant was employed as janitor 
by the Respondent in the fall of 1911, and the records do not show that he 
was employed for a definite term. It is admitted by the Respondent that no 
written charges or sworn complaint were ever made against the Appellant, 
nor was he given a hearing before the board as required by the act of 1911. 
Mr. Deiseroth, therefore, is still in the employ of the Board of Education 
of Margate City, and is enritled to his salary. 

November 27, 1912. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is an appeal by the Board of Education of Margate City from a 
decision of the Commissioner adjudging that Mr. Deiseroth is still in its 
employ as a janitor. 

In October, I9II, the Board of Education of Margate City appointed Mr. 
Deiseroth a janitor of the Margate City School. He entered upon the per
formance of his duties and served until the 3d day of September, 1912, on 
which day the Board passed a resolution appointing another janitor in his 
place. No complaint was served upon Mr. Deiseroth and he was not afforded 
any hearing. 

It is provided in Chapter 44 of the Laws of 1911 that no Public School 
Janitor in any Public School District "shall be discharged, dismissed or 
suspended, nor shall his payor compensation be decreased except upon sworn 
complaint for cause, and upon a hearing had before such Board." Inasmuch 
as the statute was in no way complied with, the attempt to discharge Mr. 
Deiseroth was null and void. 

The decision of the Commissioner of Education is affirmed. 

March I, 1913. 
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DISMISSAL OF JANITOR 

CHARLES H. EVANS, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION 01' CHESTER 

TOWNSHIP, 

Respondent. 

George B. Evans, for the Appellant. 
Kaighn & Wolverton, for the Respondent. 

DECISION 01' 'l'HIt COMMISSIONER 01' EDUCATION 

The Appellant in this case, Charles H. Evans, was in the employ of the 
Board of Education of the Chester Township as janitor from the year 1908. 
It was the custom of the Board of Education to re-employ him at the end 
of each year, from which act it is reasonable to infer that his term of em
ployment ran from year to year. He was not re-employed at the close of 
the year in June, 1915, as was usual, but was re-employed as janitor of school 
buildings eight and nine on August 24. 1915. The reason for the unusual 
delay in re-hiring him was because of some question as to his ability to run 
the new heating plant that had been placed in the new buildings. The build
ing in which he had been janitor in former years was torn down. 

In a letter dated August 30, 1915. notifying the Appellant of his reappoint
ment, is the following: 

"The Board of Education of Chester Township at its last meeting in
structed me to notify you that as a janitor in the employ of the Board you 
have been assigned to school buildings number eight and number nine for the 
school year 1915-16. The duties of the janitor of these buildings include the 
usual work of operating the heaters. 

"The State law may require you to get a permit or certificate of some sort 
showing your authority to operate the kind of heater installed in school 
building number nine. On this subject, which is out of the jurisdiction of 
the Board. you should consult with the Department of Labor, Trenton, New 
Jersey." 

To this letter Mr. Evans, through his attorney, replied as follows: 

"Mr. Evans is glad to do anything he can as janitor of the buildings eight 
and nine, and will do his utmost to keep these buildings in condition. 

"vVith regard to securing a permit to run the engine, I am not sure that my 
client can secure such a permit, and in order to place ourselves in the proper 
position in case this matter comes up in the future, I wish to state that my 
client in consenting to do the best he can in his new position does not 
obligate himself to secure a license." 

Mr. Evans began work as janitor in the schools at the opening in Septem
ber and continued to do the work required of a janitor up to September 28th, 
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1915. On this date it was necessary to start up the fires in the heaters and 
continue to keep the building heated thereafter. This part of the janitor's 
work Mr. Evans refused to perform. One of the rules of the Board of 
Education provides that the janitors shall have charge of the fires and shall 
see that the rooms are properly heated and ventilated. This rule was in force 
during the time that Mr. Evans had been in the employ of the Board. 

It appears that the new heating and ventilating plant in buildings eighl 
and nine to which Mr. Evans had been assigned requires a steam pressure 
of more than ten pounds. A law enacted in 1913 by the State Legislature 
requires that no heating and power plant under the control of any person 
or board requiring a steam pressure greater than ten pounds can be operated 
by any person without first obtaining a license from the board provided by 
law for the issuing of such licenses. 

It thus appears that the janitor in these schools, in order to run the heat
ing plant, must obtain the proper license. Mr. Evans refused to run the 
heating plant on the ground, first, that he was not capable of learning how 
to do it, and second, that he would not apply for a proper license to do so. 
The Appellant claims that it is not the duty of a janitor to run a heating 
plant which requires a license. He claims especially that it is the duty of 
the Board of Education to furnish him janitorial work in the schools which 
work is outside of any work pertaining to running the heaters under the 
system installed in schools eight and nine. 

Charges of inefficiency were brought against Mr. Evans by the princival of 
the school and a hearing was had before the Board of Education. The main 
point of inefficiency was that the Appellant refused to run the heating plant. 
The Board adjudged the Appellant guilty of incompetency and discharged 
him from its employ as janitor of schools eight and nine. From this action 
of the Board appeal is taken. 

The question to be decided is this. Is the rule of the Board which re
quires the janitors to have charge of the fires and see that the rooms are 
properly heated in any way modified when a heating plant is installed that 
requires in its running the maintaining of a steam pressure of more than 
ten pounds? 

Chapter 44, Laws of 19II, gives power to a Board of Education to make 
"such proper rules and regulations as may be necessary for the employment, 
discharge, management and control of the public school janitors." The act 
further states "no public school janitor in any municipality or school district 
6hall be discharged, dismissed or suspended, nor shall his payor compensa
tion be decreased except upon sworn complaint for cause and upon a hearing 
had before sud! board." The rule of the Board, which it had a right to 
make, requires that janitors shall have charge of the fires and shall see that 
the rooms are properly heated, and in no way limits the Board of Educa
tion to any particular system of heating and ventilating. The Board has a 
right at any time to install a heating and ventilating system which it re
gards as the best in its judgment. I cannot see wherein a janitor could possi
bly be given such tenure rights as would give to him the choice of de
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termlnmg the kind of heating plant that he would run or would not run. 
That the law leaves clearly in the hands of the Board of Education. 

The new plant installed the Appellant refused to run because the Legisla
ture had enacted a law providing that a license should be obtained for such 
a plant. In passing such a law the Legislature in no way limited the choice of 
heating plants to be installed by boards of education. The requirement of 
the Board was such as is provided in its rules and such as is usual in school 
buildings of the size of the buildings eight and nine in this case. The 
Appellant was dismissed after making charges and after he had been given 
an opportunity to meet those changes. He admits that he refused to run the 
heating plant. He admits that he was not qualified to do so. Hence the 
finding of the Board that he was inefficient was based on the Appellant's 
own act and admission. 

I find that the rule made by the Board requiring its janitors to have 
charge of the running of the heating and ventilating plant is a reasonable 
one, and that the Appellant in this case, being given a fair trial under chaJ;ges 
and being found guilty of the charges made, was legally dismissed as janitor 
in the schools of Chester Township. 

The appeal is therefore dismissed. 

April 24, 1916. 

Affirmed by STATE BOARD 01' EDUCATION October 7, 1916. 

DISMISSAL OF JANITOR 
EDEN BENNETT, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION OF NEP
TUNE CITY, 

Respondent. 

C. F. Dittmar, for the Appellant.
 
James D. Carton, for the Respondent.
 

DECISION 01' THE COMMISSIONER 01' EDUCATION 

Eden Bennett, the Appellant in this case, was under contract as a janitor 
of the schOOl in Neptl1ne City, Monmouth County. On January 2, 1917, 
charges of neglect of duty were made against the Appellant by a member 
of the Board of Education. These charges were specifically that on Decem
ber 18 the janitor failed to clear the snow off the walks about the school, 
and that on that date one room in the school building was not sufficiently 
heated until about II o'clock in the morning. The Board, after a hearing, 
found the janitor guilty and dismissed him from service. 

An appeal was taken to the Commissioner by Mr. Bennett and a request 
for a new hearing was made. A new hearing was held in the schoolhouse 
at Neptune City on March 14, 1917. Witnesses were examined and test i
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mony taken. It was found that the janitor on the morning in question was 
at the building, as required by the rules of the Board, at 7 o'clock, and that 
the walk leading up to the front door was cleared of snow, but the walks 
on the side street were not cleared of snow; neither was the snow cleared 
from the steps of the back porch. At 9 o'clock, the time for opening the 
school, the building was not properly heated. About IO o'clock all the rooms 
but one were comfortable. This one room remained uncomfortable until 
about noon. 

The question to be decided in this case is was there neglect of duty in 
the janitor's failure to have the snow cleared and the rooms properly heated 
at the opening of school, and, if so, was the Board of Education justified 
in the dismissal of the janitor because of neglect to perform his duty on 
this one day. The testimony taken in the case indicates that there was 
neglect of duty on this one day, and that the janitor was not sufficiently 
diligent in attending to his duties as required by the rules of the Board of 
Education. 

Section 3I4 of the School Law, edition of I914, reads in part: "No public 
school janitor in any municipality or school district shall be discharged, 
dismissed or suspended, nor shall his payor compensation be decreased, 
except upon sworn complaint for cause, and upon a hearing had before such 
Board." It will thus be seen that the Board had power to discharge, 
dismiss or sllspend. one of three things. It is not quite clear whether it is 
the intent of the law to differentiate between the words "discharge" and 
"dismiss." What the Board did was to dismiss the Appellant after a hearing. 
It did not use the word "discharge." I find the Board complied with the law 
in making the charges and giving an opportunity to the janitor to be heard. 

In my opinion the offense was not sufficient to warrant a complete dis
charge from service as janitor. The most that his neglect of duty on this 
one day warranted was suspension. It is my opinion, therefore, that the sus
pension from service as janitor was adequate punishment for the neglect of 
duty on this one day, as appeared in the evidence. It is hereby ordered that 
the Appellant be reinstated as janitor of the Neptune City school, to begin 
work on April I, I9I7. 

March 29, I9I7· 

LEGALITY OF ABOLITION OF POSITION OF SCHOOL JANITOR 

WILLIAM H. THllCKSTON, 
Appellant, 

7/S. 

BOARD 01' EDUCATION, GLOUCESTER 
CITY, N. J., 

Respondent. 

DECISION 01' THE COMMISSIONER 01' EDUCATION 

William H. Theckston brings this appeal against the Board of Education 
of Gloucester City because of a notice from the Business Manager of the 
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Board to Appellant received by him during the latter part of May, 1927, to 
the effect that his services would not be required after June 1, 1927, and be
cause of the fact that since that date his services have been refused by the 
Board of Education. 

A hearing was held by the Assistant Commissioner in Camden, September 
14, 1927, at which both sides were represented by counsel. The facts in the 
case, as disclosed by the testimony, are as follows: 

Appellant was elected janitor on October 6, 1924, at a salary of $ICO per 
month, from October 1, and upon petition received from janitors in its employ 
the Board on January 12, 1926, increased the salaries of all janitors in its 
employ $15 per month. Appellant continued to receive compensation at that 
rate, namely, $115 per month, until June 1, 1927. 

Mr. Theckston was assigned as janitor of different schools in the city, 
first at the Continuation School, next at the Pusey and Jones Building, and 
later at the Cumberland Street, Eight-room Grade School, and performed his 
duties efficiently and satisfactorily until the Cumberland Street building was 
abandoned during the Summer of 1926, after which it was demolished during 
September, 1926, to make possible the erection of a new High School building 
of more than thirty classrooms and an auditorium. Appellant was notified by 
the Respondent Board of Education on or about September 14, 1926, that his 
services were ordered dispensed with after October 1, 1926, due to the de
molition of the Cumberland Street building; and at the meeting of Sep
tember 14, 1926, when such action was taken by the Board, the services of 
another janitor and a janitress were dispensed with because of the abandon
ment of the Pusey and Jones Building, theretofore used as a High School. 
At this same meeting a janitor was elected for the Highland Park School, at 
a monthly salary of $75, by reason of a vacancy reported at said meeting. 

During August, 1926, Appellant was asked by the Superintendent of Schools 
to prepare the Highland Park School for opening, which he did, remaining 
at the school until about September 10th, when he explained the duties of 
janitor to the person coming to take charge. It is evident that Mr. Theckston 
did not consider that being sent to this building by the Superintendent was an 
assignment to it as janitor by the Board itself, as he testified, "No, I didn't 
have any school to be janitor of after the Cumberland Street School was torn 
down. I was working all over, around to all the schools." 

According to the unrefuted testimony of Mr. Fowler, Chairman of the 
Property Committee, he was directed to have a large number of desks reno
vated, and upon the request of the other janitor, Mr. Moore, whose services 
were terminated by action of the Board on September 14, 1926, the latter was 
engaged after October 1, 1926, to work on the desks. Mr. Fowler offered 
Mr. Theckston like employment, explaining to both that such employment was 
of temporary nature. No mention was made of compensation, both men re
ceived the same pay that they had received prior to October 1, 1926, and the 
payment was made from the Janitors' Account. 

Mr. Fowler, who subsequently resigned from the Board of Education and 
was appointed Business Manager, notified Mr. Theckston and Mr. Mooee 
during the latter part of May that, as sufficient desks were renovated for the 
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needs oi the schools, their services would not be required aiter June 1, 1927. 
Immediately iollowing this discontinuance oi Appellant's services, he appealed 
hom the action oi the Business Manager and has since held himseli in readi
ness to perform janitorial services ior the Board oi Education. 

Counsel ior Appellant contends: 
1. Appellant's employment was indefinite and that he could not legally be 

removed without a hearing in accordance with Chapter 44, P. 1. 1911, which 
reads in part as iollows: 

"N 0 public school janitor in any municipality or school district shall 
be discharged, dismissed or suspended, nor shall his payor compensa
tion be decreased except upon sworn complaint ior cause and upon a 
hearing had beiore such board." 

2. Ii the Cumberland Street School position was abolished, Appellant had a 
right to any vacancy occurring in other schools oi the district. 

3. Assignment to the Highland Park School in August, 1926, gave Appel
lant tenure rights to that janitorship. 

4. Appellant is entitled to tenure as an unassigned janitor because oi the 
large amount oi work in the schools oi janitorial type to be done by other 
than assigned janitors. 

5.	 To permit the transier oi a janitor to a position to be abolished deieats 
the protection	 oi the law reierred to above. 

Counsel ior the Respondent holds on the other hand: 
1. The position held by Appellant was legally abolished and that tenure 

rights ended with the abolition oi the Cumberland Street School janitorship. 
2. The employment oi Appellant aiter October 1, 1926, did not constitute 

any recognition oi him as a janitor or oi his services as janitorial by the 
Responderrt. 

It is admitted by counsel ior Respondent that Appellant's employment was 
ior an indeterminate term and that he could not be removed without a hear
ing, ii his position were not abolished. In this the Commissioner concurs. 

The demolition oi the Cumberland Street Grade School oi eight rooms and 
the transier oi the pupils oi said school to other schools oi the district and 
the erection on the same site oi a High School more than iour times as large 
ior pupils oi other grades, which building is completed practically a year 
later than the demolition oi the original building. constitutes, in the opinion 
oi the Commissioner, an abolition oi the position oi janitor in the original 
building. The Commissioner held in the case oi Kuyl VS. Board oi Education 
oi the City oi Paterson, 1925 Compilation oi School Law, page 577, that: 

"The right oi a Board oi Education to abolish in good iaith any 
office or position under its control even though the incumbent be under 
tenure has been sustained by many authorities in the State, notably that 
oi the case oi Albert H. Gordon vs. Jefferson Township Board oi Edu
cation, sustained by the State Board oi Education in October, 1923. 
The right moreover oi the incumbent to a notice and hearing under the 
Tenure Law exists only while the office itseli remains and not when such 
office has been abolished." 
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Moreover, according to the 28 Cyc. 445, 

"The statutes requiring a hearing or opportunity to explain apply 
only whel'e the removal is for incompetency, misconduct or other reason 
personal to the individual removed, and not where the removal is made 
in good faith from motives of economy, as where the services are no 
longer needed, or there is not a sufficient appropriation tn pay salaries, 
but to make a compliance unnecessary the office must be abolished in 
good faith." 

The members of the Board in this case testified that no other reason than 
the abolition of the position actuated them in dispensing with the services of 
Appellant, nor was there other proof presented to establish mala fides on the 
part of the Board of Education. The action, therefore, of the Board in termi
nating the employment of Appellant on October 1, 1926, was in the Commis
sioner's opinion legal. 

Did Appellant, however, attain other rights by reason of vacancies occurring 
before his services as janitor terminated on October 1, 1926? Did he attain 
such rights by reason of his assignment to the Highland Park School or by 
his employment after October 1, 1926, or is he entitled to a position of 
unassigned janitor as claimed by Appellant? 

It was testified that the Board of Education took official action upon the 
employment of all janitors but (hd not take such action in relation to other 
employees formerly engaged by the Chairman of the Property Committee or 
later engaged by the Business Manager. The Commissioner cannot agree 
with the contention that a temporary assignment by the Superintendent upon 
which the Board took no official action constituted a legal right to the position 
of janitor in the Highland Park School, and the testimony of Appellant bears 
out this conclusion when he stated that he had no school to be janitor of after 
the Cumberland Street School was torn down. Moreover, it is the Com
missioner's opinion such an assignment, even if official, would have to be of a 
very definite nature to overcome the presumption that it was intended by the 
Board that his position as janitor should end on Octobcr I, 1926, in accordance 
with the notice which he received incident to the demolition of the Cumber
land Street School. If a janitor whose position is abolished had a right to a 
vacancy, then Mr. Moore and Mr. Theckston both had equal rights to any 
vacancy which might occur. In the opinion of the Commissioner such a con
tention is not sound, ,ince in accordance with the abovF: quoted authorities the 
.right of an incumbent of an office under tenure is not an absolute one but 
dependent entirely upon the continuance of the position. \,\fhen the office is 
abolished, therefore, -all tenure rights are ended simultaneously. 

Regardiug the contention of a right to the position of unassigned janitor. 
it was testified that the Board has no una"signed janitor. Even "hould the 
Board, however, have a position known as unassigned janitor 'Inc! should 
decide in good faith to abolish such position, any tenure rights would there
upon at once become void. 

;/ If it could be proved that a janitor was placed in a position which it was 
intended to abolish for the purpose of defeating such persons' tenure rights, 
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then mala fides would void such action:' There was no evidence, however, to 
that effect in this case. 

It is, therefore, the opinion of the Commissioner that Appellant's position 
was legally abolished by action of the Board on September 14, 1926, and that 
his employment after October 1, 1926, in renovating desks, the compensation 
for which might be chargeable to the Janitors' Account, did not constitute 
employment as a janitor. 

The appeal is hereby dismissed. 

October 17, 1927. 

MEETINGS OF LEGAL VOTERS OF SCHOOL DISTRICT 

RICHARD S. HARTPENCE, 

Appellant, 
VS. 

BOARD OF EDUCATION OF KINGWOOD 

TOWNSHIP, 

Respondent. 

Richard S. Hartpence, pro se. 
Harry J. Abel, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

A meeting of the legal voters of the school district of the Township of 
Kingwood was held April 18, 19II, and at said meeting the Board of Educa
tion was authorized to purchase a certain plot of ground at a cost not to 
exceed the sum of $150, and to erect thereon a schoolhouse at a cost not to 
exceed the sum of $1,350. It was also ordered at said meeting that the money 
necessary to purchase said land and to erect said schoolhouse be "raised by 
Township Tax." 

In accordance with tIle action of the legal voters the $1,500 ordered to 
be raised was assessed and collected and paid to the custodian of the SChOOl 
moneys of the district. 

The Board of Education, finding it impossible to purchase the plot selected 
at the district meeting, of April 18th, called another district meeting, which 
was held on June 30th, 1911. 

At the meeting of April 18th three plots had been submitted to the vote of 
the people, and at the meeting held June 30th two plots. were submitted. one 
of said plots being one of those rejected at the meeting of April 18th, and the 
other an entirely new plot, and the Board of Education was authorized to 
purchase one of said plots at a cost not to exceed the sum of $140, and to 
erect thereon a schoolhouse at a cost not to exceed the sum of $1,350. The 
District Clerk did not notify the Assessor and Collector of the action taken 
at the meeting of J line 30th, and the only tax assessed and collected for the 
purchase of land and the erection of a schoolhouse was the tax ordered at the 
meeting of April 18th. 
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Subsequently the Board of Education purchased the plot selected at the 
meeting of June 30th, and paid for the same from the proceeds of the tax 
ordered at the Meeting of April 18th. 

The Appellant claims: 
1St. That the meeting of June 30th was not legally called for the reason 

that the notices calling said meeting were prepared by a committee and not by 
the board in regular session; that the District Clerk did not personally post 
all the notices, and that there is no proof that the notices were posted the 
time required by law. 

2d. The Appellant also claims that the ballots used were illegal, because 
they do not conform to the statute. 

(b) Because they state the money is to be raised by "township tax," instead 
of by "district tax." 

(c) Because they do not :;tate the purpose for which the money was to be 
raised. 

3d. Also that the Board of Education could not legally use the money 
appropriated at the meeting of April 18th for the purchase of a certain plot 
for the purchase of another plot selected at the meeting of June 30th. 

The District Clerk testified that he prepared the notices for the meeting 
of June 30th after the adjournment of the meeting of the board on June 16th, 
and in accordance with the direction of the board. The evidence also shows 
that a notice was posted on each of the eight schoolhouses in the district, 
and that they were posted on the 19th and 20th of June. 

The District Clerk did not personally post all the notices, but he testified 
that they were posted by the other members of the board at his request, and 
the other members of the board testified that they posted the notices on the 
schoolhouses near their homes. 

The law requires that the District Clerk shall post a notice on each school
house in the district, and at such other places as the Board of Education 
shall direct, and that at least seven notices shall be posted not less than ten 
days prior to the meeting. 

The meeting of June 30th was called for one P. M. The Appellant claims 
that because some of the notices were not posted until after one o'clock on 
June 20th the notices were not posted the ten days required by the statute. 
The law does not recognize parts of days, and a notice posted at any time 
on June 20th was a legal notice. 

I am of the opinion that the notices were posted in substantial compliance 
with law, and that the failure of the District Clerk personally to post them 
did not make the meeting of June 30th illegal. 

The law does not specify the kind of ballot which shall be used at a 
school meeting. Any ballot. therefore, which expresses the intent of the 
voter is a legal ballot. 

I am of the opinion that the ballots used at the district meetings of April 
18th and June 30th clearly express the intent of the voters to purchase a lot, 
erect a schoolhouse thereon. fix the amount of the appropriation for each pur
pose, and determine the method by which the money shall be raised. It is 
true that the ballots read, "Resolved, That money be raised by Township 'fax 
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to pay the expense of the same"; using the term "Township Tax" instead of 
"District Tax." As the school district comprised but one township, and as 
the amount to be raised was to be assessed on all the taxable property in the 
township, I am of the opinion that the use of the term "Township Tax" did 
not render the tax illegal. 

The fact that one of the plots submitted at the meeting of June 30th was 
the same as one submitted at the meeting of April 18th, also that but one 
school building is needed in the part of the township in which the plots 
selected are situate, shows that all that the voters intended to do, by their 
action at the meeting of June 30th, was to substitute a plot on which to erect 
a schoolhouse for the plot selected at the meeting of April 18th. 

There is. however, no resolution on the ballots used on June 30th. directing 
that the money appropriated for the purchase of land at the meeting of 
April r8th should be used for the purchase of the plot selected at the meeting 
of June, 30th. 

Moneys appropriated for a specific purpose cannot be used for any other 
purpose without the consent of the appropriating power. The action of the 
Board of Education. therefore, in using the money appropriated at the meet
ing of April 18th for the purchase of a plot of ground selected at said meet
ing to purchase the plot selected at the meeting of June 30th was illegal. 

The moneys appropriated at the meeting of April 18th for the purchase 
of land and the erection of a schoolhollse cannot legally be used for any other 
purpose until the legal voters at a regularly called district meeting have 
authorized the transfer. 

November I, 1912. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is an appeal from a decision of the Commissioner of Education in 
so far as it sustains the validity of a meeting of the voters of the School 
District of the Township of Kingwood held on the 30th day of June, 1911. 

We have examined the record on appeal and the briefs submitted in behalf 
of the parties. We also notified the parties we would hear oral argument. 
At the time and place specified in the notice, the Respondent appeared by 
counsel, but no one appeared for the Appellant. The only point seriously 
urged in behalf of the Appellant is that all seven notices of the meeting were 
not posted at least ten days prior to June 30th, the day specified. Some of the 
notices were posted on June 19th and others on June 20th. The meeting was 
called for 1:00 P. M. on June 30th, and as several of the notices were not 
posted until after 1:00 P. M. on the 20th, the Appellant urges that legal notice 
of the meeting was not given. It is usual in the computation of the time of 
a notice either to include the first day and exclude the day on which the event 
is to take place, or to include the latter and exclude the former. Whichever 
rule is applied. it is evident that ten days' notice was given. The Appellant, 
however, insists that there must be full ten days' notice, and that it is not 
sufficient that the notice should have been nine days and a fraction. In the 
computation of time the law does not as a general rule recognize fractions of 
a day. It is true that the rule is a mere legal fiction and its operation is not 
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allowed to work manifest wrong. We are not convinced, however, that its 
application in this case will work any injustice. On the contrary, to disregard 
the rule would thwart the will of the voters and cause them unnecessary 
annoyance, delay and expense. 

The decision of the Commissioner is affirmed.
 

March I, 1913.
 

CALLING OF ELECTION ON PETITION OF VOTERS 

RICHARD W. WILLS, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION OF UPPER 

FREEHOLD TOWNSHIP, 

Respondent. 

John Meirs, for the Appellant.
 
Barton B. Hutchinson, for the Respondent.
 

DECISION OF THE COMMISSIONER OF EDUCATION 

This is an appeal taken from the action of the Board of Education of 
Upper Freehold Township in refusing to call a meeting of the voters of the 
school district when petitioned to do so hy more than fifty legal voters. 

The law applicable to the case is found in section X of the School Law 
and reads as follows: 

"The Board of Education shall have power * * * to call a special 
meeting of the legal voters of the district at any time when in its 
jUdgment the interests of the school require it, or whenever fifty 
of such legal voters shall request it by petition so to do. In the 
notices of any special meeting, called upon petition as aforesaid, shall 
be inserted the purposes named in said petition so far as the same are 
not in conflict with the provisions of this act." 

This seems by implication to be mandatory. The law requires that the 
Board of Education insert in the notices calling a special election the 
things contained in the petition, provided that these things are not in 
conflict with the provisions of the School Law. It thus becomes the duty 
of the Board of Education to determine for itself whether the things in 
the petition are in conflict in any way with other things in the School Law. 
If there is no conflict, then it is mandatory upon the Board to call a special 
meeting when petitioned to do so by fifty voters. In order to determine the 
question at issue it is well to briefly set forth the case. 

At the annual election held on March 16, 1915, there was voted to be 
raised by special tax the following amounts of mor.ey: for current expenses 
of the schools, $4,100; for repairs, $400; for lot at Cream Ridge, $500; for 
new school at Cream Ridge, $5,000. 
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At a meeting of the Board of Education held on April 5, 1915, a petitIOn 
was presented signed by 218 persons asking that a special meeting of the 
voters be caUed in order that tne appropriations as set forth in the petition 
might be substituted for the appropriations already voted. These are the 
propositions contained in the petition: 

"To enable the Board of Education to purchase or take and condemn land 
adjacent to the brick schoolhouse at Cream Ridge, for the purpose of en
larging the ground appurtenant to said schoolhouse, $200; for repairs of 
schoolhouse, $400; to enlarge, repair and furnish the brick house at Cream 
Ridge, making the same comply with the minimum requirements of the 
building code of the State Board of Education, $1,000; for current expenses, 
$3,000." 

The Board deferred action on the petition at this meeting, as it did from 
time to time thereafter, until it was finally denied at a meeting of the Board 
in October, 1915. 

The first purpose named in the petition is to purchase land "adj acent to 
the brick schoolhouse at Cream Ridge for $200." The quantity of land is not 
mentioned. It may be any quantity. To insert in a notice to the voters that 
land adjacent to the Cream Ridge brick school could be purchased for $200, 
without naming the quantity, is too indefinite. On such a notice voters 
could not know what they were voting for. Surely to insert such a meaning
less proposition as that in a notice to the voters would be in conflict with 
common sense, and, therefore, with the law. 

The next proposition in the petition is "to enlarge, repair and furnish 
the brick house at Cream Ridge, making the same comply with the minimum 
requirements of the building code of the State Board of Education," at a 
cost of $1,000. 

The brick building at Cream Ridge is a very old building, 18 feet by 
24 feet, with 8 foot ceilings and no ceUar. The Board of Education had been 
notified by the County Superintendent of Schools that unless a new building 
was provided in conformity with the School Law he would proceed to 
formally condemn the building as unfit to house forty children and more 
who were in attendance at the school. Acting under his instructions, the 
Board of Education submitted the question to the voters at the annual 
election, and a maj ority of the voters responded in an affirmative vote, pro
viding adequate moneys for aU requirements of the school. 

Article X, section 152, of the School Law, edition of 1914, says: 
"Each school district shaH provide suitable school facilities and accommo

dations for aH children residing in the district and desiring to attend the 
public schools therein. Such facilities and accommodations shall include 
proper school buildings, together with furniture and equipment." 

This is plainly and positively mandatory, with no qualifying condition. 
The legal voters at the annual election on March 16, acting under this 
positive mandate in the law, gave by a majority vote an order to the Board 
of Education to cause to be raised by tax $5,000 to build a "proper school 
building, together with furniture and equipment." This also included grad
ing, fencing and suitable outhouses. 
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In the petition the Board of Education is asked to insert in the notice 
calling a special meeting, $r,ooo for a suitable building, furniture and equip
ment. This is an impossible amount of money for such a purpose. It 
would take more than hal f the amount for proper outhouses, furniture, 
heating and ventilating. The Board of Education in the exercise of its judg
ment decided it was in conflict with the section of the School Law above 
quoted, because with only $r,ooo it was impossible to furnish proper school 
facilities according to the building code of the State Board of Education. 

At the annual meeting there was voted for current expenses the sum of 
$4,000. The law defines current expenses as including principals', teachers', 
janitors' and medical inspectors' salaries, fuel, textbooks, school supplies, 
flags, transportation of pupils, tuition of pupils attending schools in other 
districts, truant officers and the incidental expenses of the schools. Many of 
these things are made by special statute mandatory, and all are items neces
sary to keep the schools open, and hence the voting of money for them by 
special taxation is mandatory. It would follow, therefore, that a petition 
containing a request to lower the amount already voted as provided by law 
would be a "purpose in conflict with the School Law." 

If, as the counsel for the Appellant claim" the law providing for the calling 
of a special meding by petition is mandatory per se, then by a continuous 
performance of fi fty voters school government by petition could be substi
tuted for government by ballot. Thus nothing in school affairs could be 
settled definitely and endless confusion would follow. 

As a rule, Boards of Education ask for such a sum [or current expenses 

as they find from experience is necessary to keep the schools open thc length 
of time required by law. Upper Freehold is a school district of nine school
houses, fourteen teachers and a supervising principal. $4,roo is not an 
excessive sum [or current expenses in such a district. To reduce the amount 
to $3,000 would result in going in debt in order to keep the schools open nine 
months, as required by law. 

Four thousand dollars is needed in addition to the amount appropriated 
[rom State moneys in order to "provide for the maintenance, support and 
management of the schools" of Upper Freehold Township. To raise less 
than this amount would result in not providing for the proper support of the 
schools. In the matter of the insufficient amount proposed in the petition, 
there is positive conflict with the provisions of the School Law. 

At the hearing in this case 110 evidence was introduced by the Appellant to 
show that the schools could be kept open as required by law for the amount 
named in the petition for current expenses, nor that a proper school building 
could be furni~hed for the amount named. 

I find, first, that it is the duty of a Board of Education, when it receives a 
petition signed by fifty legal voters resident in a school district asking that a 
special meeting be called, to ascertain whether the p'urposes named in the 
petition are in conflict with the provisions of the School Law. If the Board 
finds that there is conflict, then it is not bound to call such special meeting. 

8 S L D 
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It is my opUllon that the purposes named in this petition under considera
tion are each and severally plainly in conflict with the provisions of the 
School Law as found in Chapter 123, P. L. 1907, and that the Board of 
Education of Upper Freehold Township was justified in refusing to call the 
special election for the purposes as set forth in the petition. 

The Appellant also petitioned for a recount of the ballots voted at the 
annual election in March, 1915. This request is refused because of not being 
made at a reasonable time aiter the election. 

The appeal is dismissed.
 

March 22, 1916.
 

DECISION Of THE STATE BOARD Of EDUCATION 

The papers and correspondence in this case are voluminous and the issues 
raised confusing, but the kernel of the matter lies in a small compass if we 
can get at it. 

It seems that the schoolhouse at Cream Ridge, in Upper Freehold Town
ship, was old and badly out of repair, that it had been condemned by the 
County Superintendent, and that the nece,sity for a new building, or extensive 
repairs on the old building, was admitted by everyone. The Board of Educa
tion of the township at the annual meeting, held March 16, 1915, submitted to 
the legal voters of the township the following propositions: 

For building and repairing schoolhouses, $400 
For current expenses, 4,100 

For purchase of land from D. L. \Veiss, 500 
For erection and equipment of new schoolhouse, , 5,000 

By a majority Yote of those present the propositions were dLlly endorsed 
and declared carried. 

But there had been a minority opposition displayed at the meeting. This 
minority after the annual meeting got up a petition signed by more than fifty 
voters ;lsking that a special meeting be called for the purpose of submitting 
to the yoters at that time, for their approval or rejection, by vote of the 
majority of those present, the following appropriations: 

For purchase of land, $200 
For repairs to schoolhouse, 400 
To enlarge, repair and furnish the brick house at Cream Ridge, 

making the same comply with the minimum requirements 
of the Building Code of the State Board of Education, .,. 1,000 

For current expenses, 3,000 

which appropriations, when made, "shall be in lieu of the appropriations sub
mitted to th~ voters at a meeting held Tuesday, March 16, 1915." 

Both parties to this controversy seem to have agreed that there should be 
something done about the condemned schoolhouse, but they disagree upon the 
amO,l1lt of the improvement. The contest is over how much money should be 
expended, and the second call for a meeting was to be in the nature of a 
recall. This is the kernel of the matter t.) which reference has been made, 
and all the side issues brought in are merely so much confusion and distrac
tion. The case turns upon the legality of the acts of the Board of Education, 

I •.. ,,",)~h'
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first, in declaring the appropriations at the annual meeting of March 16, 1915, 
as duly and legally voted, and second, in denying the subsequent petition of 
the more than fifty voters, calling for a meeting to pass appropriations in lieu 
of those already passed. 

Irregularities in the manner of voting and counting at the annual election 
are charged by the Appellant, but we do not think them proven. \Ve assume 
the legality of the first election and venture to think it would not have been 
questioned had the sums appropriated been smaller in amount. The legality 
of the second act of the Board of Education in refusing to call a special 
meeting on the petition of more than fifty voters is another matter, and is to 
be decided upon the interpretation of Article 7, section 97, paragraph X, of 
the School Law (1914). That paragraph reads as follows: 

"The Board of Education shall have power to call a special meeting of the 
legal voters of the district at any time when in its judgment the interests of 
the school require it, or whenever fifty of such legal voters shall request it 
by petition so to do. In the notices of any special meeting, called upon 
petition as aforesaid, shall be inserted the purposes named in said petition, 
so far as the same are not in conflict with the provisions of this act." 

I t will be observed that the wording here is not "shall call a special meet
ing, etc.," but "shan have power to call a special meeting." The phrase stands 
at the head of the section and qualifies fourteen paragraphs, all of them more 
or less requiring the use of discretion. 1£ the words "have power" be dis
regarded, then such paragraphs as VIII would read that the Board "shall 
suspend or dismiss pupils from school," or paragraph V, "shall take and con
demn land and other property for school purposes"-mandatory readings that 
obviously were never intended by the Legislature. School boards were given 
the power to do these things, but were not compelled to do them by legal 
mandate. We think the reading of paragraph X should be that school boards 
have the power to call special meetings, but are not compelled to do so if in 
their judgment the interests of the school do not require them. It will be 
noted that the first part of the opening sentence reads: "The Board of 
Education shall have power to call a special meeting of the legal voters of 
the district at any time when in its jltdgment the interests of the school 
reqllire it, or whenever fifty of such legal voters shall request it by petition." 
This specifically reposes faith in the judgment of the Board as regards its 
own act, and implies a vesting with discretion as to the acts of any fifty 
petitioning voters. The intent of the law seems to be that the Board, by its 
own initiative, or by a reminder from fifty legal voters, could, in its judg
ment, call a special meeting. 

But, as regards the calling of this special meeting on the petition of fifty 
voters, there is a proviso in paragraph X which seems to put still more 
discretion and authority in the Board of Education. This proviso requires 
that in the aforesaid petition "shall be inserted the purp04ies named" for 
which said meeting is called. These purposes shall be inserted in the petition 
"so far as the same are not in conflict with the provisions of this act." Evi
dently the Board was clothed with authority to deny the petition if it should 
in its purposes prove conflicting with what has been called "this act." 



116 SCHOOL LAW DECISIONS. 

\Vhat "act" was here intended? None other than the general school act, 
entitled "An act to establish a thorough and efficient system of free public 
schools," etc., of which Article 7, section 97, paragraph X, is a part and parcel. 
With what provisions of this "act" would the purposes set forth in the 
petition of the more than fifty voters in Upper Freehold Township for a 
special meeting be in conflict? Generally with the provisions of this very 
section 97, and specifically with paragraph IV, which empowers the Board of 
Education "to purchase, sell and improve school grounds; to erect, lease, en
large, improve, repair or furnish school buildings, and to borrow money there
for with or without mortgage; provided, that for any such act it shall have the 
previous authority of a vote of the legal voters of the district." The Board 
of Education had authority given it in this paragraph to build a new school
house and equip it; it had also "the previous authority of a vote of the 
legal voters of the district." Any new meeting called for the specific pur
poses of undoing or nullifying the authority thus given would be "in con
flict with the provisions of this act." If permitted or allowed it would render 
nugatory or ineffective any action that the Board might take. For if the 
fifty petitioners were defeated on their first petition they could immediately 
get up a second or third or tenth petition, and thus go on indefinitely to 
the defeat of the law and to the rendering void of the purposes of the 
school system. 

We think the Board of Education of Upper Freehold Township was 
within the law in declining to call a special meeting at the instance of the 
more than fifty voters; and that the annual meeting of March 16, 1915, 
and the vote upon the appropriations then and there proposed were le~al 

and should not be interfered with. 
The appeal is dismissed. 

July I, 1916. 

LEGALITY OF APPOINTMENT OF PRINCIPALS 

KATHRYN D. NOONAN AND LIDA A.
 

ARNOT,
 

Appellants,
 
vs.
 

THE BOARD OF EDUCATION OF THE CITY 

PATERSON, 

Respondent. 

Michael Dunn, for Appellants.
 
Randall Lewis, for Respondent.
 

DECISION OF THE COMMISSIONER OJ' EDUCATION 

The facts in this case, as disclosed by the pleadings and by the testimony 
taken by the Assistant Commissioner on November 12th in the City of Pater
~on, are as follows: 
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Miss Kathryn D. Noonan was first employed as a teacher in the Paterson 
Public Schools in March, 1901. From 1901 until the Paterson Normal School 
was taken over by the State, July 1, 1923, she filled the position first of 
critic teacher and then of unassigned teacher in the latter school. At tho 
time of the taking over of the Normal School by the State, Miss Noonan, 
under a leave of absence from the Paterson Board of Education by which 
~he was to suffer no los5 of rights or standing as a teacher in the city schools, 
continued if! her position as unassigned teacher in the Normal School under 
the jurisdictiON of the State Board of Education. 

On, December 13, 1923, at a regular meeting of the Board of Education 
of the City of Paterson the following resolution was adopted by a vote of 
6 to 2: 

"Resolved, That Miss Kathryn D. Noonan be and is hereby appointed 
to the position as principal of School No.2 at a salary of $2,800 per 
annum, dating from December 15, 1923, with annual increases of 
$200 up to a maximum of $3,800 per annum as per schedule of salaries 
for principals of primary schools adopted October 13, 1921, and effective 
September 1, 1922." 

Miss Noonan continued to occupy the position of principal of School No. 2 
until March, 1924, when she was notified that she had been dismissed as 
principal of School No.2 and had been assigned to the Boys' High School 
as an unassigned teacher. The salary in the latter position was $2,600 per 
annum and involved a reduction of $200 from that which she had been receiving 
as principal of School No.2 and Miss Noonan entered upon her duties under 
protest and brought this action. 

Miss LidaA. Arnot, it appears from the facts of the case, was first ap
pointed a teacher in the Paterson Public Schools in 1898 as a critic teacher 
and served as such until she subsequently received the appointment of head 
of the English Department in the Paterson Normal School. When the 
Normal School came under the jurisdiction of the State Board of Educa
tion in July, 1923, as stated above, Miss Arnot was given a leave of absence 
similar to that granted Miss Noonan under which without loss of rights as a 
Paterson Public School teacher she continued to serve as a teacher of English 
in the State controlled Normal Schoo!. 

On December 13, 1923, at the regular meeting of the Paterson Board of 
Education above referred to the following resolution was adopted by a vote of 
5 to 4: 

"Resolved, That Miss Lida A. Arnot be and is hereby appointed to 
the position as principal of School No. 17 at a salary of $2,800 per 
annum dating from December 15, 1923, with annual increases of $200 
up to a maximum of $3,800 per annum as per schedule of salaries for 
principals of Primary Schools adopted October 13, 1921, and effective 
September 1st, 1922." 

Miss Arnot entered upon the duties of principal of School No. 17 and s~rved 
until March, 1924, when she was ordered to report to the Boys' High School 
as a teacher of English at an annual salary of $2,600, a reduction of $200 in 
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the salary received as principal of School No. 17. Miss Arnot in like man
ner, as the other Appellant, Miss Noonan, entered upon her duties at the Boya' 
High School under protest and brought this appeal. 

Both the above named Appellants possessed at the time of their appointments 
as principals of Schools Nos. 2 and 17, respectively, on December 13, 1923, 
the State certificate qualifications which under the New Jersey School Law 
entitled them to hold such positions. 

Prior to the adoption of the resolutions appointing Miss Noonan and Miss 
Arnot school principals as aforesaid on December 13, 1923, at the regular 
board meeting the following resolution was adopted by a vote of 6 to 3. 

Resolved, That rules concerning the appointment of principals be re
scinded for this meeting only." 

At the regular meeting of the Board of Education of the City of Paterson 
of February 14, 1924, the following resolution was adopted: 

"WHEREAS, The attempted suspension at the December meeting of the 
rules of this board relative to the appointment of principals was illegal 
and void, not being in conformity with the rules of this board and 
Cushing's Manual of Parliamentary Procedure, and 

"WHEREAS, By reason thereof the attempted appointment of principals 
for schools Nos. 2 and 17 was illegal and void the said appointees not 
having complied with the rules of this board governing the appointment 
of principals, therefore 

"Be it Resolved, That this board hereby rescinds and sets aside the 
said attempted appointment of principals for Schools Nos. 2 and 17 
and hereby declares these positions to be vacant, this resolution to take 
effect immediately." 

It was llilder the above resolution that the action of assigning Miss Noonan 
and ¥iss Arnot to positions in the Boys' High School at a reduction of $200 
in annual salary was taken. 

Subsequent to the hearing of this case by the Assistant Commissioner as 
aforesaid briefs upon the legal points involved were filed by counsel for both 
appellants and respondent. 

The Respondent defends its action on February 14, 1924, in rescinding the 
December, 1923, appointment of both Appellants on the ground that Cushing's 
Manual of Parliamentary Procedure, which the board had adopted bearing 
upon the suspension of rules and which requires a unanimous vote, had been 
violated by the board when it suspended the rules by a vote of 6 to 3; that 
the rules alleged to be illegally suspended, namely, the rule relating to Prin
cipal's License No. 17 and Rule 26 and prescribing qualifications or require
ments with which Appellants did not comply were vital to the appointment of 
Appellants thus made on December 13, 1923. Respondent further contends 
that the above-mentioned rules while not specifically adopted by the then 
boatd of education of the City of Paterson but existing prior to its organiza
tion had the effect of an ordinance and remained in full force and effect and 
binding upon the board of education until specifically repealed. 

,---------_..._-------------------------_.._--~ .. 
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The Commissioner cannot agree with Respondent's contention that the rules 
of a previous board of education are binding per se upon a subsequent j)oard 
merely because they have not been repealed, since according to the legal 
authoritieli (Serina M. Brown vs. Oakland Board of Education, School Law 
623) board& of education and boards whose organization is similar (Gulnac 
vs. Board of Freeholders of Bergen County, 74 Law 543) are non-continuoQS 
bodies and the rules of one board do not, unless adopted by it, bind the subse
quent board. However, authorities on corporations generally agree that by
laws although never specifically adopted by the board of directors will be 
considered as adopted if such by-laws are referred to and treated as the cor
poration by-laws by the board of directors at its meetings. (Graevner vs. 
Post, 119 Wis. 392.) 

While the board of education of the City of Paterson in 1923 had never 
specifically adopted the rules in question it had apparently by constant refer
ence to them acccepted them in the conduct of its business. Moreover, the 
board's very reference to the rules in question at its meeting on December 
13, 1923, when it voted to suspend them admitted its tacit adoption of and 
governance by such rules. The language of the resolution itself declaring 
the rules suspended for this meeting only" admits the existence and control 
of the rules. 

The Commissioner cannot, however, agree with the Respondent that the 
qualifications imposed and prescribed by the rules alleged to be illegally sus
pended are mandatory or essential prerequisites to the principalship of Schools 
Nos. 2 and 17, to which appellants were respectively appointed. The rule 
stating that Principal's License No. 17 may be granted upon competitive ex
amination is not mandatory in such examination requirement. While the word 
"may" undoubtedly means "must" when used by the Legislature in a statute 
prescribing for subordinate agencies a duty in which the public is interested, 
there can be no such mandatory meaning attached to the word "may" when it 
is used by a public corporation in a rule for regulating its own affairs. Such 
a rule so worded is a plain reservation by the corporate body of discretion in 
the matter dealt with by its rule. Moreover, there is nothing in the rule 
dealing with Principal's License No. 17 which makes the possession of such 
license essel'ltial to the principalship in question. The license is apparently 
prescribed in connection with the salary schedule, and while the rule provides 
that principals holding it may be placed in charge of primary schools, it dis
tinctly fails to provide that other principals must hold such license in order 
to be placed in charge of such schools. Similarly, there is nothing in Rule No. 
26 which definitely requires for the appointment of teachers and principals 
the recommendation of the committee on education or the Superintendent of 
Schools. The rules provide merely that the committee upon the recommenda
tion of the City Superintendent shall recommend from time to time persons 
for appointment, promotion or transfer, but does not prevent the board from 
acting in making appointments without the committee's and superintendent's 
recommendation. 

The question now arises as to whether the suspension of its rules by the 
boa.rd of education by a vote of 6 to 3 in making Appellants' appointments aD 
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December 13, 1923, was valid in view of the parliamentary procedure out
lined in Cushing's Manual and Adopted by the Paterson Board of Education, 
by which a unanimous vote is necessary for the suspension of the rules. UpOIl 
this subject, as indicated by Appellants' brief, 28 Cyc. 352 bolds as follows: 

"Municipal governing bodies usually adopt or recognize parlia
mentary law as their rules of order and proceeding, yet the courts 
unless positively required by express statutory provision wi11 not 
annul or invalidate an ordinance enacted in disregard of parliamentary 
law providing the enactment is made in a manner required by statute." 

Again, 29 Cyc. 1692, states 

"Where a deliberate body adopts rules of order for its parliamentary 
governance the fact that it violates one of the rules so adopted does 
not invalidate a measure passed in compliance with statute." 

Another particularly relevant citation in appellants' brief is that of 
19 R. C. L., page 189, which states that 

"A municipal council has inherent power to make rules of pro
cedure for its government, provided such rules are not inconsistent 
with the Constitution or with any statute of the State. Such rules 
cannot have the effect of limiting the powers of the municipal council 
as established by statute, and an enactment which is actually adopted 
by a municipal assembly in accordance with its statutory powers is 
not invalid because its own rules of procedure were not complied 
with, where they were in term suspended or waived or merely tacitly 
ignored." 

In the case cited by Appellant moreover of Barnert vs. the Mayor and 
Board of Aldermen of the City of Paterson, 48 N. J. L. 395, the Board of 
Aldermen attempted to determine that a resolution of the board passed 
by a majority vote of the quorum failed of passage because of a rule of the 
board by which a greater vote than a mere majority of the quorum was 
required for passage of resolutions, by-laws and ordinances. The court held 
that in the absence of a charter provision to the contrary a majority of a 
Board of Aldermen according to the general law constituted a quorum and 
a majority of a quorum was all that was required by law for passage of 
a resolution; and that no matter what the board's rule required in the 
way of a vote, the effect of the action of the board upon the resolution 
would be determined according to the existing law. The resolution was 
accordingly determined to have carried in spite of the board's rule. 

In the case before us, therefore, the School Law requires but a majority 
vote of the board of education in making, amending or suspending its 
rules. If therefore according to the authorities above cited the board at 
its meeting on December 13th in connection with Appellants' appointments 
suspended its rules by the vote required by law, namely, a majority vote, the 
validity of such suspension is unaffected by the violation of the board's 
own adopted parliamentary procedure, by which the unanimous vote was 
required for suspension of rules. In the Commissioner's opinion, therefore, 
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in the light of the numerous authorities upon the subject the rules of the 
Paterson Board of Education were legally suspended at the December 13, 
1923, meeting. 

Even however should the rules of the board of education be deemed not 
to have been suspended at such meeting but in full force and effect and 
presenting an insuperable barrier in the way of absolute requirements as tc 
qualifications with which Appellants could not comply, Appellants' brief cites 
convincing authorities to prove that appointments legally made by a public 
board or body of persons qualified under the law for the positions in ques
tion are valid without regard to the violation of the board's rules prescribing 
other than statutory qualifications. A case in point is that of Barnert vs. 
Mayor and Board of Aldermen of the City of Paterson, 48 N. J. L. 395, 
above cited, and of Michaelis 1/S. Board of fire Commissioners of Jersey City, 
49 N. J. 1. 154. In thc latter case the Doard attempted to evade an appoint
ment made by it of an engineer on the ground of a violation of a rule of the 
board in that the Appellant was appointed without having flied a sworn 
application with physician's certificate attached. The court held that since 
the appointmcnt was made according to la~ the board would be deemed to 
have waived its rule in question and accordingly upheld the appointment. 

In the case under consideration therefore since the appointments of Ap
pel1ants on December 13, 1923, were made in the manner required by the 
School Law, namely, a majority of al1 the members of the board, and of 
persons admitted to possess statutory qualifications for the positions in ques
tion, it is in the Commissioner's opinion immaterial that Appel1ants may have 
lacked qualifications prescribed by rules of the board of education and that 
the violation of such rules in no way affected the validity of the appointments. 

To sum up the case therefore it is the Commissioner's opinion that the 
qualifications and recommendations prescribed by rules of the Paterson Board 
of Education were not intended by such rules to be prerequisites as shown 
especial1y by the use of the word "may" in connection with the holding of 
License No. 17 by a primary school principal and the holding of an examina
tion for such license; that in any event such rules were properly and legally 
suspended by such board in spite of the violation of its parliamentary pro
cedure for suspending its rules and that even had the rules existed at the 
time of the appointment of Appel1ants and prescribing prerequisites to ap
pointments with which Appellants could not comply, nevertheless such ap
pointments made according to law, namely, by a majority vote of the hoard 
of persons qualified under the statute, were entirely legal and should be 
sustained. 

Finally, both Appellants were, it is admitted, protected by the Teachers' 
Tenure of Service Law and according to the Court of Errors and Appeals 
in the case of O'Neil vs. Bayonne, 1 Misc. 475, cited by Appel1ants' brief, 
a person protected by the Tenure of Office Aet and appointed by a regularly 
constituted board is protected in his position and is entitled to have a notice 
and hearing in the attempt to prove his ineligibility for the position. 

It is therefore the Commissioner's opinion that the Appellants' appoint
ments by the Paterson Board of Education as principals of Schools Nos. 2 
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and 17, respectively, on December 13, 1923, were entirely legal and such ap
pointments are hereby sustained. Accordingly the action of the Paterson 
Board of Education on February 14, 1924, in rescinding such appointments 
is hereby declared to be illegal and void. It is further the Commissioner's 
opinion that even had the appointments of December 13, 1923, been illegal, 
Appellants were entitled to have been heard under the Tenure of Office Act 
upon the question of validity of their appointments before any action such 
as that of the Paterson Board of Education in February, 1924, in rescinding 
the previous appointments could legally be taken. 

It is therefore hereby ordered that Appellants be reinstated in their positions 
as principals of Schools Nos. 2 and 17 respectively, and their salaries be 
paid from the date of their dismissal in March, 1924. 

January 7, 1925. 

DECISION OF THE STA'l'E BOARD of EDUCATION 

This is an appeal from a decision of the Commissioner which sustained the 
petition of the respondents which alleged that they had been demoted from 
their positions as principals of schools in the City of Paterson, in violation of 
the Tenure of Office Act. The facts will be found fully stated in the Com
missioner's opinion and will be only briefly summarized here. Miss Noonan 
and Miss Arnot have been for many years, and now are, qualified teachers in 
the school system of the City of Paterson. They were formerly members 
of the faculty of the City Normal School, the teachers of which were, by 
resolution of the Paterson Board of Education, retained as teachers of the 
Paterson system after that school became a State school. Some time after 

. that they resigned from the normal school and on December 13, 1923, by 
resolutions duly passed by the Paterson Board of Education by a vote, in the 
case of Miss Noonan of six to two and in the case of Miss Arnot of five to 
four, were appointed principals of elementary schools at salaries of $2,800 
each. 

At the time this resolution was passed the Paterson Board of Education 
was acting under a set of rules, some of which were not followed in making 
the appointments. 

Accordingly prior to the adoption of the above resolutions, a resolution was 
passed by a vote of six to three, rescinding, for that meeting only, the rules 
concerning the appointment of principals. 

Miss Noonan and Miss Arnot entered upon the performance of their 
duties as principals and received their salaries as such, until their demotion, 
which took place as follows: 

On February 14, 1924, the Board of Education passed the following resolu
tion: 

"Whereas, the attempted suspension at the December meeting of the rules of 
this Board relative to the appointment of principals was illegal and void, not 
being in conformity with the rules of this Board and Cushing's Manual of 
Parliamentary Procedure, and Whereas, by reason thereof the attempted ap
pointment of principals for Schools Nos. 2 and 17 was illegal and void, the 

'" '" 
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said appointees not having complied with the rules of this Board governing 
the appointment of principals, therefore, 

"Be it Resolved, that this Board hereby rescinds and sets aside the said 
attempted appointment of principals for Schools Nos. 2 and 17 and hereby 
declares these positions to be vacant, this resolution to take effect immediately." 

Pursu~nt to this resolution Miss Noonan and Miss Arnot entered upon their 
new duties as teachers under protest and some time later started this proceed

• ing. 
We shall confine ourselves to the more important questions discussed and 

decided in the Commissioner's opinion. 
First: He holds that the suspension of the Board's rules by a vote of six 

to three was valid, notwithstanding a rule of the Board required it to follow 
Cushing's Manual which requires a unanimous vote for the suspension of the 
rules. 

It was held in Barnert vs. The Mayor and Board of Aldermen of the City 
of Paterson, 48 N. J. L. 395, that in the absence of a charter provision to the 
contrary, a majority of a Board of Aldermen according to the general law 
constituted a quorum, that a majority of a quorum was all that was required 
for passage of a resolution, and that no matter what the Board's rule required 
in the way of a vote, the effect of the action of the Board upon the resolution 
would be determined according to the existing law. 

The school law requires but a majority vote of the Board of Education in 
making, amending or suspending its rules. Accordingly, under the case above 
cited and other cases in which it has been followed by the Courts of New 
Jersey, the appointments were valid whether or not the local board violated its 
own rules of procedure. 

Furthermore, in Michaelis vs. The Board of Fire Commissioners of Jersey 
City, 49 N. ]. Law 154, the plaintiff was promoted to the position of engineer. 
Later on the Board attempted to transfer him to a position with decreased 
wages, claiming that his original appointment was invalid because of the 
violation of a rule of the Board that no appointment should be legal without 
the filing of an application properly sworn to, with a physician's certificate 
attached. The Court held that after permitting the appointee to exercise his 
employment and receive pay it could not be said that they had not waived 
the performance of the rule and the demotion was held illegal. 

This rule applies directly to the present case. 
Second, it has recently been held by the Court of Errors and Appeals, in the 

case of O'Neil vs. Bayonne, 1 Misc. 475, that a person protected by a Tenure 
of Office Act and appointed by a regularly constituted Board is entitled to the 
protection of the act, notwithstanding he may have been ineligible at the time 
of his appointment. The Court said: 

"The presumption is in favor of the lawfulness of the appointment until 
the contrary is made to appear. Unless this be so the incoming Board can 
arbitrarily oust any appointee lawfully appointed by an outgoing Board upon 
a mere assertion in a resolution or otherwise that this or that appointee was 
ineligible to hold the office for the reason that the appointment was not made 
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in compliance with the provisions of a statute or ordinance relating to such 
an appointment." 

The case of Mager vs. Yore, 75 N. J. 198, seems to be to the same effect. 
The cases above cited apply to the Teachers' Tenure of Office Act as well 

as to the act relating to police officers involved in these cases. Accordingly 
even though the appointment of the Respondents as principals by the resolu
tion of December 13, 1923, was invalid, they could not be discharged on that 
ground without notice and a hearing, as provided in that act. As they had 
received no such notice and been given no such hearing, the action of the 
Paterson Board on February 14, 1924, rescinding such appointment was a 
violation of the Tenure of Office Act and therefore illegal and void. 

Counsel for the Appellants have not filed briefs or appeared before us in 
this appeal or either of the two appeals decided herewith so that we have 
not had the benefit of argument and citation of authority in behalf of the Board 
of Education. 

Without referring to the other points discussed in the Commissioner's opinion, 
it is recommended, on the grounds above stated, that his decision be affia"med. 

ILLEGAL IMPOSITION OF LEAVE OF ABSENCE UPON SCHOOL 
PRINCIPAL 

Gr:oRGE G. WHITE, 

Appellant,
 
vs.
 

BOARD OJ' EDUCATION oJ' THE BOROCGH 

OJ' HILLSDALE, 

Respondent. 

DECISION OJ' THE COMMISSIONER OJ' EDUCATION 

The above-named Appellant, who claims tenure protection as a Principal of 
Schools in the Boroug-h of Hillsdale by virtue of three consecutive calendar 
year appointments, commencing September I, 1923, brings this action to secure 
his re-instatement in the active service from which he claims to have been 
illegally removed by the Board of Education on August 16, 1926, by means of 
an enforced leave of absence of one year from that date. 

The Respondent contends in the first place that Appellant was nDt em
ployed during the year 1925-26 as a principal but as a teacher, that Appellant 
had in any event waived tenure protectiDn, that he had violated his contract 
by engaging in other employment during the summer months, and finally that 
the leave of absence of one year granted Appellant by the Board was merely 
the legal acceptance of an offer to that effect made by him at a meeting of 
the Board of Education on June 21, 1926. 

A hearing in this case was conducted by the Assistant Commissioner on 
Wednesday, October 6, 1926, at the Court House in Hackensack, at which 
testimony of witnesses on both sides \Vas heard. Since that date briefs on the 
legal points involved have also been filed by counsel for both Appellant and 
Respondent. 
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The Commissioner cannot agree with Respondent's contention that Appellant 
was not a principal but a teacher during the years 1923-24 and 1925-26. While 
it is true that Appellant's contract for the year 1923-24 and also for the year 
1925-26 contained the specific designation of teacher, the duties performed by 
him and accepted by the Board of Education during the entire three years of 
employment were always those of a so-called unapproved supervising principal. 
The testimony also shows that the Board of Education informed Appellant in 
1923 by means of a letter signed by its district clerk that he had been ap
pointed principal at a salary of $2,500, and that the Board in a letter dated 
May 20, 1926, and also signed by the clerk admitted Appellant's true status 
for that year by expressing its reluctance to have him come under tenure as 
"principal." It was further the uncontradicted testimony of the district clerk 
at the hearing before the Assistant Commissioner that the omission of the 
word "principal" in the first and third year contracts was purely a clerical error 
on his part. The contracts, therefore, between Appellant and the Hillsdale 
Board of Education as drawn for the years 1923-24 and 1925-26 in the opinion 
of the Commissioner failed to accurately express what has been proved to be 
the intention of both parties, namely, thai. Appellant be appointed principal of 
schools, and are therefore instruments which a court must necessarily interpret 
in accordance with such plain intention. 

Neither can the Commissiocer agree with the Respondent's contention that 
Appellant had in any event waived his tenure rights. That Appellant gained 
tenure protection on Septembel" 1, 1926. as a result of the completion of three 
consecutive calendar years of employment in the Hillsdale Borough district 
is in the Commissioner's opinion unquestionable in the light of the opinion of 
the Supreme Court in the case of Davis <'.I. Overpeck Township (p. 586, 1925 
Compo School Law). In that case (which is later than that of E. Brandes V.I. 

Hoboken Board of Education, p. 550, 1921, Compo School Law) Justice Parker 
held that in order to prevent tenure protection from accruing, the employment of 
a teacher, principal or supervising principal must be terminated short of three 
calendar years, and that if not so terminated, tenure would inevitably accrue 
upon the completion of such three years. There is no evidence in the case 
under consideration that Appellant ever waived his tenure rights as principal 
of schools in Hillsdale, and he could not, in the Commissioner's opinion, in 
any event be legally held to a waiver of the benefits of legislation which, ac
cording to an opinion of the Attorney-General, was ellac~ed not as a matter 
of personal privilege but of public policy for the benefit of the school system. 

. As for Respondent's contention that Appellant's employment elsewhere 
during the summer months constituted a violation of his contract, it is the 
Commissioner's opinion that no such violation of contract is involved in the 
absence of express contractual provision prohibiting it, unless there is actual 
proof of neglect of duty as a result of such employment. No such contractual 
provision and no such neglect of Appellant's duties as principal have been 
proved in the case under consideration, and moreover it appears that the Hills
dale Board of Education has been aware of Appellant's occasional employment 
elsewhere during the summer months and has ne',er protested against it. 

There remains to be considered the question of whether the granting to 
Appellant by the Hillsdale Board of Education on August 16, 1926, of a year's 



126 SCHOOL LAW DECISIO~S. 

leave of absence was, as contended by Respondent, merely the legal acceptance 
by the Board of an offer to that effect by the Appellant on June 21, 1926. It 
appears from the testimony that the Board of Education in the spring of 1926, 
not realizing that Appellant would inevitably come under tenure on September 
1, 1926, as a result of the then existing contract, failed to re-appoint him as 
principal for the coming year, 1926-27, but appointed a Mr. Humber as prin
cipal instcad. At a meeting of the Board on June 21, 1926, the Appellant, 
Mr. \Vhite, called to the attention of the Board of Education the fact that he 
himself would be entitled to retain the office of principal by virtue of tenure 
protection accruing in September; but in order to save the Board embarrass
ment and the taxpayers money, Appellant suggested that the Board grant him 
a year's leave of absence, at the end of which time, if he did not have another 
position, he could return to Hillsdale. The president of the Board of Education 
then stated that a communication wIth regard to the matter would be addressed 
to Trenton, after which the Board would call a special meeting to act upon 
Appellant's suggestion. No further word having been received from the Board 
of Education, Appellant on August 15, 1926, notified the Board that as he 
would come under tenure on September 1st he desired to offer his services 
and to inquire when he should report for duty, open school, etc. The Board 
of Education thereupon after receipt of such communication on August 16th 
notified Appellant thal the Board thereby granted his request for a year's 
leave of absence, reserving to itself all rights under the existing contract. 

It is in the Commissioner's opinion extremely doubtful whether Appellant's 
svggestion at the June 21, 1926, meeting that a year's leave of absence be 
granted him could be considered an actual offer, and whether it mmt not on 
the contrary be considered merely an invitation for negotiation. According 
to 9 Cyc. 278, "If a proposal is nothing more than an invitalion to the person 
to whom it is made to make an offer to the proposer, it is not such an offer as 
can be turned into an agreemcnt by acceptance." 

The proposal made by Appellant at the June 21st meeting was actually 
more in the nature of a suggestion than an offer, since it lacked an exact 
designation as to the date from which the year's leave of absence was to take 
effect and other exact terms such as an actual offer would logically contain. 
If, however, Appellallt's suggestion is to be taken as a formal offer, the Com
missioner cannot agree with Respondent's contention that it was of such a 
nature as to require no specific aceeptance by the Board. \Vhile, according to 
Anson on Contracts (p. 28), there may sometimes be a tacit aeceptance of an 
offer, '·if the character of the contract makes it reasonable that acceptance 
should be signified by words or writing, then conduct alone will not suffice." 

In the present case Appellant could not be deemed to have received the 
grant of a leave of absence until he received word of the Board's action upon 
his suggestion, and moreover the president of the Board stated at the June 21st 
meeting that further action would be taken by the Board upon Appellant's 
suggestion when word was received from Trenton. 

It remains to be considered whether Appellant's offer, if such it is to be 
called, was actually revoked by him prior to its acceptance by the Board on 
August 16, 1926, or, if not, whether it is to be considered as having lapsed by 
reason of· the delay of the Board of Education in accepting it. As above 
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stated, the Appellant on August 16, 1926, before the Board accepted his offer 
notified the Board of Education that he was offering his services and inquiring 
as to when he should report for duty, open school, etc. According to 9 Cyc. 
288, "formal notice (of revocation) is not always necessary. It is sufficient 
that the person making the offer does some act inconsistent ,vith it, as for ex
ample, selling the property, and that the person to whom the offer was made 
had knowledge of it." (Coleman vs. Applegarth, 68 Md. 21.) 

In the opinion of the Commissioner Appellant's notice of August 16th to 
the Board that he was ready to report for duty. etc., must be considered as 
action inconsistent with his offer for a leave of absence and comequently a 
revocation of such offer prior to its acceptance. Even, however, if there were 
no revocation such offer must in the Commissioner's opinion be deemed to 
have lapsed because of the delay of the Board of Education in accepting it. 
According to 9 Cyc. 291 and Kempner vs. Cohn, 47 Ark. 519, and Park vs. 
Whitney, 148 Mass. 278, an offer must, if it is not to be deemed to have iapsed, 
be accepted "within a reasonable time"; and in order to determine what is a 
reasonable time there must be taken into consideration "the situation of the 
parties, their facilities for communication, etc." The Hillsdale Board of Edu
cation in the present instance took no action with regard to Appellant's oFfer 
of June 21st at its meeting on July 19th in spite of the fact that it had re
ceived the word from Trenton which it was awaiting, and called no special 
meeting thereafter to act on the offer as the president had informed the Ap
pellant it would do, but on the contrary waitee! until its regular meeting of 
Aug·ust 16th before taking any action. The most advantageous time for ob
taining another position for a prospective leave of absence was during the 
summer months, but Appellant, bound by a contract until September 1st and 
by tenure thereafter, would have endangered his certificate under Sections 166 
and 179 of the School Law had he either during his contract or except upon 
sixty days notice after coming under tenure accepted another position without 
the consent of the Board, The terms of Appellant's offer also make it evi
dent that before obtaining another position he desired the assurance of the 
Board that it was granting him a leave of absence only so that, if he should 
so desire, he could return to his position at the end of such leave. Appellant, 
therefore, who was thus compelled to await official response from the Board, 
could not in the Commissioner's opinion be deemed to be still continuing on 
August 16, 1926, his offer regarding a leave of absence, since through the 
delay of the Board in accepting such offer the time had then gone by when 
Appellant could derive any advantage from it in the way of accepting another 
po;;ition. 

In view of all the facts it is therefore the opinion of the Commissioner that 
the Hillsdale Board of Education on August 16, 1926, illegally imposed upon 
George G. White, the principal of schools of that district, a leave of absence of 
one year from that date. It is, therefore, hereby (,rdered that the Hillsdale 
Board of Education proceed at once to re-instate Appellant, who gained tenure 
as principal on September 1, 1926, in the active service of which he has been 
illegally deprived since August 16th and that his salary be paid from the latter 
date at the rate which he was receiving at that time. 

November 2, 1926. 
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DISMISSAL OF PRINCIPAL ON CHARGES 

EDWIN W. OLIVER, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION of THE CITY 

of HOlJOKEN, 

Respondent. 

Collins & Corbin, for the Appellant. 
John]. Fallon, for the Respondent. 

DECISION of THE COMMISSIONER of EDUCATION 

The Appellant was principal of school nnmber nine in the City of Hobo
ken and had served as snch for more than three consecutive years pre
vious to the time of his dismissal. He therefore comes under the operation 
of the tenure of service act relating to teachers' employment. This act in 
part provides that no principal or tcacher can be dismissed or he made 
subject to reduction of salary except for inefficiency, incapacity or conduct 
unbecoming a teacher or other just cause. It also provides that a principal 
or teacher must be given the opportunity of being heard after charges have 
bcen preferred against him or her. 

In this case charges of conduct unbecoming a principal were preferred 
against 1I1r. Oliver, the Appellant, by two citizens of the City of Hoboken 
who were not members of the Board of Education. A hearing was held, 
at which appeared counsel for Mr. Oliver and for the persons making the 
charges. Under the law the Board of Education is constituted a sort of 
jury before whom charges against teachers are tried. The hearing in this 
case lasted Juring several night sessions. The testimony taken in the case 
was, by consent of counsel, largely that which had been taken in the Court 
of Chancery in a trial brought by A. J. Demarest, who had sued his wife 
for divorce. Mr. Oliver was named as co-respondent in this unsuccessful 
divorce proceeding. A transcript of this testimony was read. Some addi
tional testimony was also taken. 

A transcript of the testimony thus taken before the Board of Education 
of the City of Hoboken was submitted in the appcal taken to the Commis
sioner of Education. A hearing was held by the Commissioner in which 
argument was made by eminent counsel representing both sides of the case. 
A transcript of the original charges, made up of several separate specifica
tions, was SUbmitted. The first specification was that the Appellant had 
alienated the affections of Mrs. Demarest from her husband. This was 
reasserted in some of the other specifications. The specification alleging 
the alienation of affections was a result of conduct set forth in the other 
enumerated specifications in tIle charge. Proof of conduct llnbecomillg tbe 
Appellant as principal of a school is set forth in numerous instances nf 
meetings with Mrs. Demarest. These meetings were prearranged and were 
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withollt the consent or knowledge of Mr. Demarest, who was living apart 
from his wife at the time. 

The thing to be considered is not whether there was an alienation of 
affections, because this is a matter that must be reached as a conclusion 
based upon certain circumstances, but whether there was conduct unbecoming 
a teacher. The evidence that would show that Mrs. Demarest's affections 
were separated from her husband must in its nature be circumstantial. It 
is difficult to penetrate into the realm of the emotions, only on the basis of 
speculation. Moreover, it is not the essential thing in this case, only as it 
may appear as a result of the conduct of the Appellant. 

The great bulk of testimony taken in this case, some 800 pages, must be 
considered in its entirety. The AppelIant admitted that he did frequently 
meet Mrs. Demarest even after he had been ordered not to visit the Demarest 
home, as had been his custom. It was admitted that Mr. Oliver consented, 
somewhat reluctantly as he says, to watch Mr. Demarest, at the request of 
Mrs. Demarest, who suspected her husband of improper conduct. 

These many meetings and the unusual situations connected therewith were 
such as, standing without explanation, must be considered as conduct unbe
coming a principal of a school. Both Mr. Oliver and Mrs. Demarest give 
explanations which are intended to excuse if not justify the unusual things 
in their conduct. For instance, the necessity for clandestine meetings was 
explained on the ground that reports had to be made by Mr. Oliver to Mrs: 
Demarest in regard to what he saw and what he knew of the conduct of 
Mr. Demarest. These meetings were l1Stlally on Saturdays, when the report 
of the week would be given. The meetings, always prearranged, were at 
times in restaurants in New York, on ferry boats, and in a few instances 
were followed by automobile drives. 

It is not charged that there were unlawful happenings in any of these 
meetings or any unseemly conduct that would indicate in itself anything 
unlawful. It is, however, in connectioil with other admitted happenings, 
that these meetings should be considered. There is no evidence to show 
the purpose of the meetings to be to heal the family troubles. On the con
trary, there is evidence to show that the breach was widened between hus
band and wife. 

The important question in the final analysis is, are the explanations of 
the clandestine meetings and the unusual situations in which the AppelIant 
was found consistent with good morals, professional fidelity, and the com
mon standard of social ethics. The Board of Education decided without a 
dissenting vote that these explanations were inconsistent and found Mr. 
Oliver guilty of conduct unbecoming a teacher. As a result he was dis
missed from service as principal of the school. It is my opinion that this 
conclusion was a fair one. 

The action of the Board of Education is sustained and the appeal is herehy 
dismissed. 

May 22, 1917. 

9 S I, D 
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INSUFFICIENCY OF CHARGES AGAINST PRINCIPAL UNDER
 
TENURE
 

M.\RY M. LIlISTKER, 

Appellant, 
'[IS. 

LANDIS TOWNSHIP BOARD OF EDUCATION, 

Respondent. 

DECISION OF THE CO~IMISSIONER OF EDUCATIO;'o/ 

This appeal is presented to contest the legality of the action of the Board 
of Education of Landis Township on February 8, 1926, by which after hearings 
before the Landis Township Board on December 19th and January 8th, respec
tively the Appellant, who was under tenure as a principal and teacher in that 
district, was dismissed by the Board of Education from its employ. The 
charges against Appellant filed with the School Board by the supervising 
principal, H. L. Reber, on December 8, 1925, and upon which she was subse
quently dismissed alleged "incapacity, inefficiency and conduct unbecoming a 
teacher." 

The Appellant's chief contention is that the conclusions reached by the 
Landis Township Board of Education as to her unfitness as a principal and 
Ieacher were not justified by the testimony before it. 

The Commissioner of Education has bdore him the entil-e stenographic 
record of the testimony produced before the local Board of J<;ducation together 
with briefs of counsel and oral argument heard by the Assistant Commissioner 
at Trenton on May 6th. 

The Commissioner finds no mcrit in Appellant's contention that through 
change of membership the Landis Township Board of Education, by which she 
was dismissed on February 8, 1926, was a different body from that by which 
the hearing of charges against her was conducted. Not only had there been 
no re-organization of the Board of Education at the time of Appellant's dis
missal on February 8, 1926, but the election itself for new Board members 
did not take place until February 9th. 

Upon a careful consideration however of the testimony produced before the 
local Board of Education and of the briefs and argument of counsel, the 
Commissioner is unable to sustain the Board in its conclusion as to Appellant's 
"incapacity, inefficiency and conduct unbecoming a teacher," which if true, 
would under the provisions of the Teachers' Tenure Law justify her tlismissal 
as principal and teacher in the Lantlis Township schools. The testimony pro
duced before the Board in support of the charges did show some dissension 
between Appellant and the teachers under her supervision as principal, but 
the testimony failed to fix the resp~Jl1sibility for such dissension upon Appellant. 
There was criticism by some of the witnesses of Appellant's policy, apparently 
inaugurated by her as a disciplinary experiment, in requiring the pupils of the 
different classes to play in different parts of the school grounds; but disagree
ment between teachers antl principal as to the wisdom of a certain policy 
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adopted by the latter does not in the Commissioner's opinion constitute in 
itself an offense on the part of the principal. 

There was also testimony indicating a lack of harmony between the Appellant 
and the Parent-Teacher Association. Not only, however, was the responsibility 
for this situation not clearly imposed upon Mrs. Leistner, but the latter was 
in the Commissioner's opinion under no obligation to obey the commands 
or suggestions of a Parent-Teacher Association, an organization which not 
only had no control over Appellant but which indeed forms no official part 
of the public school system. 

One of the principal grounds relied upon by the Respondent to justify its 
dismissal of Appellant was the testimony before it as to corporal punishment 
having been inflicted by the Appellant contrary to law upon Mildred Caesare, 
one of the pupils in the school under' her snpervision. In the Commissioner's 
opinion the preponderence of testimony indicated that there was no act of 
violence on the part of Appellant toward the pupil in question, but that· upon 
the occasion described the child contrary to regulations was running through 
the corridor of the school eating her lunch as she ran, and that Mrs. Leistner 
forcibly detained her by seizing her by the shoulder and then proceeded to 
compel her to gather up the crumbs of her lunch from the floor. In any 
event the incident was not in the Commissioner's opinion of sufficient gravity 
to jeopardize a teacher's tenure protection. 

The testimony, it is true, did reveal a few other minor incidents during 
Mrs. Leistner's incumbency of the office of school principal and arising out 
of her conduct and supervision of the school affairs, which indicated some 
lack of discretion on her part. The incidents, however, were not in the 
Commissioner's opinion either individually or collectively of sufficient im
portance to seriously reflect upon Appellant's conduct or upon her efficiency 
as principal and teacher in the Landis Township schools. 

As a result of careful consideration of the entire record in the case, it is 
the opinion of the Commissioner of Education that the conclusion as to 
Appellant's "incapacity, inefficiency and conduct unbecoming a teacher" reached 
by the Landis Township Board of Education after hearing the charges pre
ferred against her was not justified by the testimony produced before the 
Board, and that Appellant's dismissal was therefore in contravention cif her 
rights under the Teachers' Tenure Law. It is therefore hereby ordered that 
the Landis Township Board of Education proceed at once to rcinstate Mrs. 
Leistner in her position as principal and teacher in the schools of the district 
and that the Board proceed at once to pay her salary from the date of 
dismissal at the rate she was receiving at that time. 

May la, 1926. 

DECISION OF THE STATE BOARD OF EDUCATION 

The supervising principal of schools in Landis Township preferred charges 
against Mrs. Mary M. Leistner, a principal and teacher in that district, alleging 
"incapacity, inefficiency, and conduct unbecoming a teacher." After hearings 
by the Board of Education, in which a considerable amount of testimony was 
taken, the charges were sustaincd and Mrs. Leistner was dismissed. The 
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Commissioner, after examination of the testimony, held that the evidence did 
not justify the action of the Board, that the dismissal was in contravention 
of Mrs. Leistner's rights under the Teachers' Tenure of Office Law, and 
therefore ordered the Landis Township Board to at once reinstate Mrs. 
Leistner in her position as principal and teacher, and pay her salary from the 
date of dismissal at the rate she was receiving at that time. We have examined 
all of the evidence before the Board and agree with the Commissioner that 
it does not support the charges, or justify the Appellee's dismissal, and there
fore recommend that the Commissioner's decision be affirmed. 

DISMISSAL OF TEACHER ON CHARGES 
L. W. SMITH, 

Appellant,
 
vs.
 

BOARD 011 EDUCATION 011 THE CITY 011 

PHII,I,IPSBURG, 

Respondent. 

S. C. Smith and Marshall Miller, for the Appellant.
 
Blair Reiley, for the Respondent.
 

DECISION OF THE COMMISSIONER OJ' EDUCATION 

The Appellant in this case was a teacher in the schools of Phillipsburg 
and had served in such capacity for more than three consecutive years. He 
was, therefore, under the provisions of the tenure of service act. 

In April, 1917, written charges were made by Valette V. Secor, the father 
of Ambrose Secor, a boy attending the Phillipsburg High School. These 
charges were to the effect that Ambrose Secor was forcibly ejected from 
the school room by Mr. Smith on March 28, 1917. The particular charge 
was that the boy was kicked three times by the Appellant while obeying his 
order to leave the studyroom and report to the principal of the school. 

A hearing was held by the Board of Education at which witnesses were 
examined and counsel on both sides were heard. The Board of Education 
found the Appellant guilty of the charge and forthwith dismissed him from 
service as a teacher in the high school. 

Mr. Smith appealed from that decision to the Commissioner of Education. 
A hearing lasting two days was held by the Commissioner at Phillipsburg, 
at which witnesses on both sides were examined by counsel. 

The facts brought out in the case were that on March 28, 1917, while Mr. 
Smith, who had charge of the studyroom at the time, was about to dismiss 
the school, a piece of chalk was thrown by someone. Mr. Smith supposed 
that Ambrose Secor, who was sitting near the place from which the chalk 
was thrown, was the person who threw it. He went to the desk where 
Secor was sitting and said to him, "Get out." The boy made no answer 
but proceeded to gather up his books and, according to his own testimony 
and that of four or five witnesses, to obey the order of Mr. Smith. 
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Mr. Smith, in his statement, says the boy did not immediately obey the 
order, and looked at him in a defiant manner, whereupon he put his hand 
on his shoulder, turned him around and gave him, according to his testi
mony, a shove with his foot. The boy, according to Mr. Smith's testimony, 
slowly proceeded down the aisle and stopped at the door and looked over 
his shoulder in a defiant manner, whereupon Mr. Smith again gave him a 
shove with his foot. Another shove with the foot was given him in the hall. 
The boy's books fell out of his hand. The boy claims that the shove given 
him caused the books to be thrown out of his hand, but Mr. Smith claims 
that the books simply dropped down on the floor. Secor admits that the 
so-called kicks did not hurt. 

It is not denied by the Appellant in this case that he did use his foot to 
propel the boy toward the office of the principal, where he was ordered to 
go. There is conflict of testimony as to whether the action by Mr. Smith 
in using his foot would be called a kick or a shove. The boy himself calls 
it a kick. A few other boys in giving their testimony also called it a kick. 
Several witnesses, together with Mr. Smith, himself, say it was a shove with 
the foot. 

There is conflict of testimony also as to whether the obedience to the 
order of the teacher was prompt. Mr. Smith and several witnesses say 
that it was not prompt, while the boy and a few witnesses on the other 
hand say that he moved promptly when he was ordered to do so. 

The testimony also showed that Ambrose Secor did not throw the chalk. 
That was admitted as being done by another boy. 

The question in the case is, was this action of Mr. Smith in using his 
foot to compel the boy's obedience to the order given by him conduct unbe
coming a teacher. Mr. Smith's explanation or excuse for using his foot 
was, first, that the boy assumed a threatening attitude and a defiant look 
and hence that force was necessary to have his order carried out; and, 
secondly, that he used his foot because a physical infirmity on that day 
prevented him from using his hands. 

The testimony shows that there was no word of defiance uttered by Secor. 
It also shows that Secor was not informed by Mr. Smith why he was ordered 
to the office. 

The Board of Education, with all the facts before it, found Mr. Smith 
guilty of conduct unbecoming a teacher and dismissed him from its service. 
The question before the Commissioner, therefore, is not a question of facts. 
The facts as stated above, are admitted. The question for decision on 
this appeal is, was the conduct of the Appellant unbecoming a teacher in a 
high school. 

The teacher is clothed with authority to maintain discipline in school. In 
schools of more than one teacher the principal alone can inflict the only 
punishment allowed under the law-suspension or expulsion from school. 
Corporal punishment is prohibited by law. 

In this case the Appellant was within his right in ordering the boy to 
the principal for investigation of the alleged offense. 1£ the boy resisted 
the Appellant or used defiant language or refused to obey the order to "get 
aut" there might have been justification in using reasonable physical force 
to get him to the principal's office. 
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I do not find that there was any resistance nor any defiance of the authority 
of the teacher and hence no excuse for using force and much less was there 
necessity for using the foot to hasten the movement of the boy. The boy 
was not injured, but the insult. the humiliation, quite as much as the injury, 
must be considered. 

I th€refore agree with the action of the Board in finding the Appellant 
guilty of conduct unbecoming a teacher and dismissing him from service. 

The appeal is hereby dismissed. 

August 23, 1917. 

Affirmed by STATE BOARD OF EDUCATION, January 19, 1918. 

LEGALITY OF REMOVAL OF SUPERVISING PRINCIPAL 

JOHN S. MCCURDY, 
Appellant,
 

vs.
 

BOARD of EDUCATIO)/ OF THE TOWNSHIP 

OF MATAWAN, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

This appeal is presented for the purpose of contesting the legality of the 
action of the Matawan Township Board of Education in notifying Appellant 
on April 23, 1926, that in accordance with the terms of his employment of 
April 23, 1925, his services as Supervising Principal would terminate on June 1, 
1926, and that he was in no way to act as Supervisor after that date. 

Appellant contends that his employment as Supervising Principal from July 1, 
1925, to June 1, 1926, under the resolutions of the Board of Education of 
April 23, 1925, was invalid in that there was no written contract of employment 
and an entire absence of any rules and regulation,s for the employment and 
government of its teachers adopted by the Matawan Township Board of Educa
tion in lieu of such written contract, and that subsequent thereto, namely, on 
March 17, 1926, he was legally employed under written contract as Supervising 
Principal of the Matawan Township schools for the term of one year from 
March 20, 1926, at an increase of $200, which contract has not yet expired. 

Respondent on the other hand insists that the office of Supervising Principal 
to which Appellant was appointed on April 23, 1925, was not an office for 
which the law requires a written contract or rules and regulations in lieu 
thereof, that consequently the employment of April 23, 1925, was entirely valid, 
that there was no vacancy in the office of Supervising Principal in March, 
1926, and that therefore the action taken by the Board of Education on March 
17, 1926, was an illegal attempt to fill an office not yet vacant and which would 
not become vacant until June 1, 1926, after the expiration of the official life 
of such Board. Respondent further contends that the resolution of March 17, 
1926, under which Appellant claims valid employment failed to receive the 
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vote of a majority of the whole membership of the Boal'd of Education as 
required by law, that Appellant's employment as Supervising Principal was 
also illegal because of the fact that such an office did not exist in the School 
District of Matawan at that time, and finally that in any event Appellant's 
notification on April 23, 1926, of the termination of his services was a compli
ance with the mutual termination provision of the very contract of March 17, 
1926, under which he claims his office. 

Hearing in this case was conducted by the Assistant Commissioner of Educa
tion on September 17, 1926, at the Court House in Freehold, at which testimony 
of witnesses on both sides was heard, and since that date briefs on the 
legal points involved have becn filed by counsel for both Appellant and 
Respondent. 

The Commissioner cannot agree with Respondent's contention that Ap
pellant's employment of April 23, 1925, was valid and that there was con
sequently no vacancy m the office on March 17, 1926. Article VIII, Section 163, 
of the 1925 Compilation of the School Laws provides in part as follows: 

"A Board of Education may make rules and regulations governing 
the engagement and employment of teachers and principals * * * 
The employment of any teacher by such Board, and the rights and duties 
of such teacher with respect to such employment, shall be dependent 
upon and shall be governed by the rules and regulations in force with 
reference thereto. If a Board of Education shall not have made rules 
and regulations as aforesaid, then no contract betwecn such Board of 
Education and a teacher shall be valid unless the ,ame be in writing, 
or partly written and partly printed, in triplicate, signed by the President 
and District Clerk or Secretary of the Board of Education and by the 
teacher." 

Article VIII of the School Law above quoted, while entitled "Teachers", 
expressly refers to both principals and teachers. and was held by the Com
missioner of Education in the case of Davis vs. Boonton Board of Education 
(decided December 24, 1925), to even include Supervising Principals. The 
Commissioner is not prepared therefore to say that even if Appellant had 
been appointed in 1925 to the office of an approved Supervising Principal, he 
would not have been subject in like manner to the requirements of either a 
written contract or rules and regulations of the Board of Education in lieu 
thereof prescribed by Article VIII, Section 163, above quoted. When it is 
considered however that the office of Supervising Principal for the Township 
of Matawan was not authorized by the County Superintendent and approved 
by the Commissioner and State Board of Education until September 11, 1926, 
and the office to which appellant was appointed in April, 1925, was merely 
that of an unapproved Supervising Principal or Principal with supervisory 
duties, there is in the Commissioner's opinion not the slightest question but 
that full compliance with the statutory requirements as to the formalities of 
employment was essential to the validity of such employment. Instead how
ever of any such written contract and with the entire absence of any rules 
and regulations of the Board of Education in lieu thereof, it appears that 
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Appellant was appointed Supervising Principal on April 23, 1925, by resolution
 
only. As in the case of Herman Shapiro ,'So Board of Education of the City
 
of Paterson, decided April 7, 1926, such an employment was in the Com

missioner's opinion invalid and there consequently existed on March 17, 1926,
 
a vacancy which the then Board of Education of the Township of Matawan
 
was legally authorized to fill.
 

There then remains to be considered the question among others of whether
 
the resolution of the Board of Education of March 17, 1926, by which Appel

lant was appointed Supervising Principal for one year from March 20, 1926,
 
received a majority vote of all the members of the Board as required by law.
 

Section 130, Article VII, of the 1925 Compilation of the School Law, pro

vides as follows:
 

"N0 principal or teacher shall be a;1pointed, transferred or dismissed, 
nor the amount of his salary fixed * * * except by a majority vote 
of the whole number of members of the Board of Education." 

I t appears from the testimony in this case that at the meeting of the Board
 
of Education on March 17, 1926, 8 members, including the president, were
 
present, that upon a roll call, which did not include the president, the motion
 
for Appellant's appointment as Snpervising Principal for one year from
 
March 20, 1926, dnly seconded, received 4 affirmative and 3 negative votes,
 
and that thereupon the president announced that the motion was carried.
 
While the decisions are numerous to the eHect that in the case of a tie the
 
chainnan's announcement that the motion has carried is equivalent to a casting
 
vote (Small vs. Orne, 79 Me. 78; Rushville Gas Company vs. City of Rush

ville, 121 Ind. 212, etc.), the case of Roberts vs. Dancer, 93 S. E. 297, decided
 
by the Court of Errors and Arpeals of Georgia and cited by Appellant's coun

sel seems to be the leading authority upon the eHect of such an announcement
 
by the chairman in a sitnation such as that mider cOllsideration, where the reso

lution without the vote of the chairman received a majority vote but one vote
 
less than a majority of the whole Board, as required by law. In the Georgia
 
case above referred to the Court held as follows:
 

"In the present instance we think concurrence must have been evi
denced in some more active and positive manner than by acquiesence, 
which is altogether implied, and that in some way actual and positive 
manifestation of such intent must have been given. It is our opinion 
that the statement of the chairman, in declaring the resolution carried, 
when the circumstances were such that his vote became necessary to 
its adoption, was equivalent to the express and formal casting of his 
vote therefor." 

In the case under consideration the president of the Matawan Township
 
Board of Education announced the motion for the appOi!ltment of Appellant
 
as Supervising Principal carried "when the circumstances were such that his
 
vote became necessary to its adoption" by a 5 to 3 vote or a majority of the
 
whole number of the Board. He must be deemed in such case to have known
 
the majority necessary to carry the motion, and in the Commissioner's opinion
 

________..n..~_"'!@;;;: ·..T , , "'._, H ' •••_ __"'''''' _l1\iIlio~..·l,. 
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his announcement of its having carried was therefore in the light of the above 
authorities equivalent to "the express and formal casting of his vote therefor." 
In this particular instance, moreover, the announcement of the carrying of the 
motion was the first opportunity the president had had to cast his vote, since 
his name was not included in the ron call upon the motion. The cases which 
Respondent's counsel cites, namely, 42 Conn. 32, and 60 Iowa 391, are not in 
the Commissioner's opinion in point, since in one case the chairman announced 
that a candidate had been elected who not only had not received a majority 
vote but for whom a majority could not have been effected even by the vote 
of the chairman, and in the other case the chairman announced a resolution 
defeated because it had not received a three-fourths majority when the ma
jority it had received was sufficient according to law to carry it. In neither 
of the above cases could the result have been in any way affected by any action 
of the chairman, as in the case under consideration. In referring to the Ten
nessee case upon which Respondent's counsel also relies, the Court of Appeals 
of Georgia in Roberts vs. Dancer, above quoted (93 S. E. 297), concluded with 
the following statement: "vVe find that the Tennessee Supreme Court in 
Lawrence vs. Ingersoll, 88 Tenn. 32, 12 S. W. 422, 6 1. R. A. 309, 17 St. Rep. 
870, has laid down a contrary rule; but we think the doctrine here followed is 
founded upon the better reason, and it is therefore adopted." 

In the Commissioner's opinion there is no merit in Respondent's contention 
that Appellant's appointment on March 17, 1926, was illegal because the office 
of Supervising Principal had not at that time been duly authorized in Matawan 
by the County Superintendent and approved by the Commissioner and State 
Board of Education. The office known in school districts as an unapproved 
Supervising Principal is generally recognized and considered to be a type of 
principal with supervisory duties, for whom an apportionment of $400 is al
lowed as in the case of all other school principals, instead of the $600 appor
tionment to which a district is entitled for an approved Supervising Principal. 
The appointment of such a principal with supervisory dutes is, thcrefore, in the 
Commissioner's opinion, in no way invalidated by the specific designation of 
Supervising Principal. 

The notice given Appellant by the Matawan Board of Education on April 
23, 1926, to the effect that his services as Supervising Principal would terminate 
on June 1, 1926, cannot in the Commissioner's opinion be considered, as Re
spondent claims, the exercise of a mutual termination clause in the March 17, 
1926, contract, since the notice itself specifically stated that Appellant's services 
were being terminated in accordance with the terms of his April 23, 1925, ap
pointment, by which he was employed from July 1, 1925, until June I, 1926. 
Moreover, without in any way ruling that the termination clause in the March, 
1926, contract was intended to be effective, since a line was drawn through the 
blank specifying the number of days notice, the Commissioner is in any event 
of the opinion that the Respondent is estopped from claiming to have excrcised 
a clause in a contract the validity of which it has all through the same action 
absolutely denied. 

It is therefore the opinion of the Commissioner that Appellant's appoint
ment as Supervising Principal of Matawan from July 1, 1925, until June 1, 
1926, was invalid for lack of a written contract or rules and regulations of the 
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Board of Education in lieu thereof, that there consequently existed a vacancy 
which on March 17, 1926, was legally filled by the appointment of Appellant 
to the position of so-called Supervising Principal for one year from March 
20, 1926, and that such contract of March 17, 1926, was violated by the notice 
of the Board of Education of April 23, 1926, by which Appellant's services 
were to terminate on June 1, 1926. In the Commissioner's opinion such notice 
constituted not only a violation of contract but a violation of Appellant's 
potential tenure rights, since the contract of one year since March 20, 1926, 
would place Appellant under tenure on July 1, 1926. Appellant is therefore 
entitled to the remedies of the Teachers' Tenure Law. 

It is, therefore, hereby ordered that the Matawan Township Board of Edu
cation proceed at once to re-instate Appellant in the position from which he 
was illegally removed on June 1, 1926, with salary from that date at the rate 
which was specified in the March 17, 1926, contract. 

Dated, October 19, 1926. 

DECISION OF THE STATE BOARD of EDUCATION 

This is an appeal by the Matawan Township Board of Education from a de
cision of the Commissioner directing it to reinstate the Respondent, John S. 
McCurdy, in his position as Supervising Principal. The Commissioner holds 
that he was illegally removed. The facts and questions of law involved are 
stated and discussed at length in the Commissioner's opinion. We agree with 
his conclusions and recommend that they be affirmed. 

February 5, 1927. 

DISMISSAL OF SUPERVISING PRINCIPAL UNDER TERMS OF
 
CONTRACT
 

GROVER F. KIPSEY 

VS. 

BOARD of EDUCATION OF WARREN 

TOWNSHIP. 

Alvah A. ClarK, for the Appellant. 
John F. Reger, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The minutes of the Board of Education of Warren Township for April 
3d, 191 I, contain the following: 

"Motion made by Mr. Shoemaker that Grover F. Kipsey be engaged as 
Supervising Principal, if qualified, for the balance of the year, with the 
understanding that if his services were satisfactory to the Board he be 
engaged to serve as Principal beginning in September in the immediate year. 
Carried." 

At a meeting of the Board held June 3d, I9II, certain teachers were ap
pointed for the then ensuing year, and action on the continuance of the 
Supervising Principal was deferred. 
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At a meeting of the Board held June 24th, after a motion had been made 
to continue Kipsey as Supervising Principal, and before action thereon, the 
President, Edmund E. Sage, presented his resignation as a member of the 
Board. The resignation was at once accepted, and after the election of a 
President, Minard G. Smith was elected a member of the Board, and at once 
took his seat. Immediately thereafter Sage was elected as Supervising Prin
cipal for the then ensuing school year. 

Kipsey claims that his appointment on April 3d was not only for the re
mainder of the then current school year, but also for the year beginning July 
1st, 19II, and he appeals from the action of the Board and prays that he be 
restored to the position of Supervising Principal. 

The Board of Education denies that it elected Kipsey for more than three 
months, but insists that his employment for the ensuing year was conditioned 
upon his services being satisfactory; that his services were unsatisfactory; 
that Kipsey was not qualified for the position by reason of the fact that he 
did not hold a proper certificate, and that the contract was invalid for the 
reason that it was not in writing. 

A supplement to the School Law, P. L. 199, p. 259, provides, among other 
things, that "no person shall be appointed Supervising Principal unless he or 
she shall hold either a State or first grade county certificate." 

At the time Kipsey was appointed he held a second grade county certificate, 
and he also had a letter from the County Superintendent of Schools dated 
March 31, 19II, stating that Kipsey had passed an examination in all but one 
of the subjects required for a first grade county certificate, and that "should 
you be elected Supervising Principal I should, therefore, give you a provi
sional first grade certificate good until June I, the understanding being 
that you would pass the one subject still to be taken at the May examina
tion for teachers." There is no record of the issuing of the provisional cer
tificate, and the County Superintendent was unable to fix the date on which 
it was issued, but he says in his testimony: "On fmther reflection, I feel 
perfectly satisfied that I did give a permit to Mr. Kipse:v, although I cannot 
recall the actual fact of handing it to him or mailing it. I am morally 
certain. entirely to my own satisfaction, that I did give such a permit, par
ticularly in the light of the letter which was presented here this morning in 
which I said I would do so. A permit is not usually given until a position 
is established. We would not give a permit in advance because we would 
not know where the party would be. I simply had to wait until some one 
was elected to fill the position, and I issued the permit to the best of my 
recollection." 

A provisional first grade county certificate has the same value as a license 
to teach as a certificate of the same grade issued after the required examina
tion is completed. 

The evidence regarding the certificate is not entirely satisfactory, but in 
view of the testimony of the County Superintendent and of the fact that 
Kipsey was paid his salary each month, the right of the Appellant to the 
office of Supervising Principal cannot be attacked successfully on the ground 
that he did not hold a proper certificate. 
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The Respondent in its brief says, "the contract was not in writing." There 
is nothing in the evidence covering this point, and in the absence of proof to 
the contrary it must be assumed that the appellant was legaily employed. 

A Board of Education is presumed to know the law relating to contracts 
and the payment of salaries, and the Respondent having permitted Kipsey to 
serve as Supervising Principal, and having paid him his salary, it cannot at 
this late date plead that there was no contract with Kipsey. 

Fuil force and effect must be given to ail parts of a contract, and the lan
guage must, if possible, be given its ordinary interpretation. 

If, as the Respondent insists, the contract was only for the months of 
April, May and June, the latter part of the resolution was unnecessary. Had 
the resolution simply read "That Grover F. Kipsey be engaged as Supervising 
Principal, if qualified, for the balance of the year," the Board of Education 
and Kipsey could have, at a later date, entered into a contract for the school 
year 19II-12. If the contention of the Respondent is correct, the remainder 
of the resolution which reads "with the understanding that if his services 
were satisfactory to the Board, he be engaged to serve as Principal beginning 
in September in the immediate year," is unnecessary and meaningless. 

On the other hand, construing the resolution as a contract for the ensuing 
year, if Kipsey's services proved satisfactory, gives a meaning to all parts of 
the resolution, and it is the natural and correct construction. 

The determination as to whether or not the services rendered by Kipsey 
from the date of his employment llntil the date on which his successor was 
appointed were satisfactory rested entirely in the discretion of the Respond
ent, and the Board had the undoubted right to discharge him at the end of 
Jl1ne if, in its i udgment, his services were unsatisfactory. 

The value of his services was to be determined by the Board, and even if 
it could be proven that his services were of the highest order it would be of 
no avail if the Board discharged him in gool1 1"ith, for the reason that his 
services were not satisfactory t? it. 

The only cause for which Kipsey could have been removed was that his 
services were unsatisfactory to the Board of Education, and the point re
maining for consideration is, was the appointment of Sage and the conse
quent removal of Kipsey made in good faith, and because Kipsey's services 
were unsatisfactory? 

A careful reading of the evidence given by the members of the Board 
who voted for th~ appointment of Sage leads inevitably to the conclusion that 
the character of the services rendered by Kipsey had no influence whatsoever 
on the action of the Board. 

Certain members of the Board testified that they had heard rumors about 
Kipsey, but they were never brought to the attention of the Board, and no 
attempt was made to ascertain whether they were true or false. 

At the meeting of June 24th when the County Superintendent asked if there 
was any dissatisfaction with Kipsey there was no response. 

All the circumstances connected with the candidacy of Sage, his resigna
tion as a member of the Board, the election of his successor, and his appoint
ment as Supervising Principal, show conclusively that the removal of Kipsey 
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was not done in good faith and because his services were unsatisfactory to 
the Board of Education. In fact, the Board never considered the question, 
but the members have endeavored to justify their action on their individual 
judgment founded on rumors which they never investigated. 

The Appellant was not legally removed and must be restored to his posi
tion of Supervising Principal. 

December 29, 19II. 

ILLEGAL DISMISSAL OF SUPERVISING PRINCIPAL UNDER
 
CONTRACT
 

ALBERT S. DAVIS, 

Appellant, 
7/5. 

BOARD OF EDUCA1'ION OF THE; TOWN OF 

BOONTON, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The facts in this case as indicated by testimony taken at a hearing before 
the Assistant Commissioner of Education at Morristown on November 12th, 
17th and 21st, 1925, are as follows: 

Appellant was appointed under a written contract dated June 4, 1923, as 
Supervising Principal of the Schools of Boonton for a term of three years, 
commencing July 1, 1923, and ending June 30, 1926, at a salary of $4,000 for 
the first year, $5,000 for the second year and $5,500 for the third year. Appel
lant continued to serve under the appointment as aforesaid and to receive his 
salary until August 28, 1925, upon which date at a meeting of the Boonton 
Board of Education a resolution was passed abrogating the contract. On or 
about September 1, 1925, application was made by Appellant to the Boonton 
Board of Education for the same position of Supervising Principal at a salary 
of $458.33 per month from September 1, 1925, until April 1, 1926, but this 
application was rejected at a meeting of the Board on September 11th by a 

. vote of eight nays with the ninth member present refraining from voting. 
Appellant thereupon at once presented an appeal to the Commissioner of Edu
cation, in which he demanded reinstatement in his position of Supervising 
Principal of the Boonton Schools. under the three-year contract as aforesaid, 
and the payment of his salary from the date of his dismissal, namely August 
28, 1925. 

The Respondent, the Boonton Board of Education, defends its action on the 
ground that the three-year contract under which Appellant was originally 
employed was an attempt on the part of the then Board of Education to bind 
its successors and therefore not legally binding upon it as one of such succeed
ing Boards, that such contract was incapable of ratification, that Appellant, 
moreover, acquiesced ill the abrogation of the contract by the Board on 
August 28, 1925, as aforesaid, by application on or about September 1, 1925, 
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for a short term appointment as Supervising Principal, thus constituting an 
cstoppel of the pre'ient action; and finally, Rcspondent contends th:1t Appel
l:1nt's conduct of his office during his incumbency demonstrated his unfitness 
as Super'vising Principal, thus further justifying the action taken by the Board 
of Education at its meeting on August 28, 1925. 

III the C'lse of Scrina M. Brown 'Us. O'lkland Board of Education, reported 
on page 656 of the 1925 Compilation of the New Jersey School Law, it \\as 
held by the Commissioner of Education, whose decision was sustained by the 
State Board, that as Boards of Education are non-continuous bodies, one Bo~rd 
could not by a thrce-year appointment of a teacher legally deprive a succeeding 
Board of its right to appoint her successor, and that such appointment was 
accordingly voidable by such succeeding Board. In a more recent case, namely, 
Koonan and Arnot vs. Paterson City Board of Education (reported on page 
527, 1925 Compilation of School Law), which was also sustained by the State 
Board of Edllcation, the Commissioner held that since Boards of Education 
were aon-continuous bodies (Gulnac Z'S. Board of Chosen Freeho1clers, 74 L. 
5-\3). a board was not bound per se by rules adopted by a prcceeding Board. 
In the Brown case above referred to the Commissioner was supported in his 
conchlsion that a Board of Education G\llnot make an appointment for such a 
term as to divest future Board., of the power to appoint whom they may desire 
by Illinois cases, namely, Stevenson 7/S. School Directors, 87 Ill. 255, and C. C. 
Cross 7'S. School Directors, 24 Ill. App. 191. The Brown case differed some
what from the one under conoidcration in that it involved action by an out
going Board of Education to supersede a contract expiring during the life 
of the succeeding Board with a three-year agreement which wonld antomatrc:llly 
deprive snch succeeding Board of its right of appointment. It is the opinion 
of the Commissioner. however, that the three-year appoinlmf11t of :Mr. Davis 
by the Boonton Board of Education, dating from July 1, 1923, may be con
sidered by its tcrms just as effectively to divest future Boards including the 
present Board of all power to appoint his successor. 

It is also the opinion of the Commissioner, however, that an appointment 
such as that of Appellant, even though plainly voidable by a suececding Board 
of Education, is nevertheless capable of subsequent ratification either express 
or implied, since it involved no collusion or fraud or elements which could 
render it void. In the recent case of Noonan and Arnot 7'S. Paterson Board 
of Education, above referred to, it was held that rules adopted hy a preceding' 
Board of Education and not per sc binding upon a new Board were neverthe
less to be considered as ratified and adopted by such new Board, if acted under 
or referred to by it as the rules governing such Board. 

III the case under consideration the tes:imony shows that the Boonton TIoard 
of Education, which came into office 011 the first Monday in April, 1925, and 
which later on August 28, 1925, rescindcd Appellant's three-year contract, 
actually paid the latter his salary for the months of April, May, June, July 
and August until the date of actual dismissal, name:y, August 28, 1925. The 
testimony also ,ho\\'s many official acts of recognition' of Appellant as Super
vising Principal during the months above enumerated, on the .part of the Board 
of Education which came into office in April, 1925, as aforesaid, such as the 
payment of Appellant's expense allowances, receipt of his various official re
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ports, adoption of his recommendations, etc. It is, therefore, the opinion of 
the Commissioner that the Boonton Board of Education, which came into office 
in April, 1925, by its own acts adopted and ratified, so far as it was concerned. 
the three-year contract entire and indivisible in its terms, by which on Jnly 1, 
1923, Appellant was appointed as Snpervising Principal of the Boonton 
Schools. 

It remains to be considered whether the Respondent's dismissal of Appellant 
on August 28, 1925, was justified on the ground of the former's inefficiency or 
unfitness for his office of Supervising Principal. In the opinion of the Com
missioner the testimony does not support the contentions of thc Board of 
Education in this regard. The lack of proper supervision of the schools under 
Appellant is not established by the testimony nor was there shown allY failure 
on his part to keep the Board of Education informed by means of reports as to 
the condition and progress of the schools under his supervision. The schools, 
moreover, were shown by the testimony to h:lve a high standard of effIciency 
during Appellant's incumbency. The incidents which were proved indicating 
somewhat of discord and friction between the Appellant and the Board of 
Education, even though viewed in a light unfavorable to Appellant, were not 
in the Commissioner's opinion of sufficient gravity or importance to be con
sidered as an impairment of Appellant's efficiency or fitness for his office, and 
thus to justify his dismissal. 

The Commissioner docs not consider that Appellant can be deemed to have 
acquiesced in his dismissal of August 28, 1925, as claimed by the Respondent 
merely because of his having applied in September for a new appointment as 
Supervising Principal until April, 1926. Such an application, never accepted 
by the Respondent, could be considered nothing more than an offer of com
promise, which when rejected by the Board of Education could in no way act 
as an estoppel of Appellant or to the prejudice of his right to appeal from the 
dismissal action of August 28, 1925, as aforesaid. 

The remedy to which Appellant is entitled, therefore, for what the Com
missioner finds to be an illegal dismissal and a violation of contract alone re
mains to be considered. Section 165, Article VIII, page 109 of the 1925 Com
pilation of the School Law, provides as follows: 

"In case the dismissal of any teacher before the expiration of any 
contract entered into between such teacher and the Board of Education 
shall, upon appeal, be decided to have been without good c~use. such 
teacher shall be entitled to compensation for the full term for which said 
contract shall have been made; but it shall be optional with the Board 
of Education whether such teacher shall or shall not teach for the un
expired term." 

It is true that in the above quoted section of law the term "teacher" is used, 
while the office held by Appellant was that of Supervising Principal. Article 
VIII, of the School Act of 1903. of which the above quoted provision is one 
of the scctions, while entitled "Teachers", nevertheless provides in its opening 
sentence that "a Board of Education may make rules and regulations govern
ing the engagement and employment of teaehero and principals, the terms and 
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tenure of such employment and the promotion and dismissal of such teachers 
and principals, the salaries, and the time and mode of payment thereof, and 
may from time to time change, amend or repeal such rules and regulations." 
It is the opinion of the Commissioner, therefore, that the term "teacher" as 
used thereafter in the remaining sections of Article VIII has a broader signifi
cance than the term itself would imply and includes both teachers and principals. 
In other parts of the School Law such as that dealing with salary schedules 
(Sec. 319, Art. XXVI, of the 1925 School Law Compilation) the term 
"teacher" is used in a comprehensive sense to include both the teachers and 
principals specifically enumerated in the beginning of the article. 

In the dismissal action of the Boonton Board of Education on August 28, 1925, 
there is involved no actual tenure which had been violated and, moreover, the 
July 1, 1923, contract which was broken need not necessarily, after the expira
tion of the term of the present Board in April, 1926, inevitably result in tenure 
protection, since the three-year contract was an entirety and when adopted by 
,a succeeding Board is binding only through its own official term. Accordingly, 
the matter is not one for the application of remedies prescribed by the 
Teachers' Tenure Law. 

The Commissioner is without authority under Section 165, Article VIII, 
page 109, of the 1925 Compilation of the School Law, above referred to, to 
fix any damages, as Appellar,t suggests in his brief, by deducting the amount 
Appellant has been earning since the elate of his dismissal from the compensa
tion due him. Such fixing of damages would be a function of a Court of Law 
and not of the Commissioner, who, under the section of the School Law above 
referred to, is authorized in the case of an unlawful dismissal of a teacher 
uneler contract to award the entire compensation from the date of dismissal 
until the end of the term. 

It is, therefore, hereby ordered by the Commissioner of Education that in 
accordance with the provisions of Section 165 above referred to, the Boonton 
Board of Education proceed at once in its discretion either to reinstate Appel
lant in his position of Supervising Principal of the Boonton Schools and to 
pay him his salary from August 28, 1925, at the rate stipulated in the contract 
for the third year; or, if the Board does not desire the continuance of Appel
lant's services, that it proceed at once to pay him his salary at the rate stipu
lated for the third year as aforesaid from the date of his dismissal on August 
28, 1925, and during that part of the remainder of Appellant's contract term 
which is binding upon the present Board of Education, namely, until the first 
Monday in April, 1926. 

December 24, 1925. 

·~"'n_# 'I ....._·~,.·· ..r"'''''''IIU''.'''''~'''.-''U''''''''. ......,.... ._..,. -: 
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DISMISSAL OF TEACHER UNDER TERMS OF CONTRACT 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION OF EGG 

HARBOR CITY, 

Respondent. 

William 1. Garrison, for the Appellant. 
Herman L. Hamilton, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

On the 14th day of May. 1915, Edna BredeI' entered in a contract with the 
Board of Education of Egg Harbor City to teach in the public school for 
a term of one year, beginning the Ist day of September, I915, at a salary 
of $550 per year. In this contract it was stipulated as follows: "It is hereby 
agreed that either of said parties to this contract may, at any time, terminate 
said contract and the employment aforesaid, by giving to the other party 
one month's \1otice in writing of its election to so terminate the same." 

At a special meeting of the Board of Edncation held on January 18th, 
1916, called for the purpose of investigating complaints that had been lodged 
with the teachers' committee referring to Miss BredeI' as a teacher and dis
ciplinarian, Miss BredeI' was present and gave an explanation of her rela
tion to the tronble that seemed to exist. At the close of this meeting it 
was ordered by the Board "that Miss BredeI' be asked for her resignation 
and that she be dismissed as per contract." The following letter was written 
to Miss BredeI' by the Secretary of the Board: 

Egg Harbor City, N. ]., January 19th, 1916. 
Miss Edna E. BredeI'. 

Dear Madam-At a special meeting of the Board of Education held Tues
day Eve. Jan. 18. the Board instructed me to ask you for your resignation 
which is to take effect Feby. 18th. IGI6. If your resignation is not forthcom
ing, this notice will act as your dismissal as per contract. 

Please acknowledge receipt and ob1i2e. 
Respt. Yours. 

JNO. W. BRAUNBECK, Sec. 

By this letter it will be noted that one month's notice was given in accord
ance with the terms of the contract. Counsel for Miss BredeI' held that 
there was not a full month's notice given because the letter of the Secretary 
was dated Jannary 19th, and her dismissal was to take effect February 18th. 

Article VIII of the School Law, affecting teachers' contracts, provides 
that "In every such contract, unless otherwise specified, a month shall be 

10 S L D 
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construed and taken to be twenty school days or four weeks of five school 
days each." With this definition provided in the School Law itself, it Is 
clear that Miss Breder had a month's notice, there being twenty-two school 
days from January 19th, the date of the notice, to February 18th. the date 
when her resignation was to become effective. 

The clause in the contract is bilateral in its effect; that is to say, either 
party to the contract may terminate it, under the terms of the contract, by 
giving to the other party one month's notice. 

It is my opinion this was done; hence ~Iiss Breder was legally dismissed 
as teacher in the school at Egg Harbor City. 

March 2, 1917. 

SALARY OF TEACHER UNDER TENURE OF SERVICE ACT 

ARTHUR \VAKEFIELD, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION OF HOBOKEN, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The Appellant was employed as a teacher in the schools under the control 
of the Respondent from June 1st, 1907, to January 30th, 1914, but his salary 
did not begin until September 1st, 19°7, from which date said salary was 
paid to him each year in twelve equal monthly installments, except the July 
and August installments, which were both paid in July. He ceased to be a 
teacher in the schools of Hoboken, by virtue of his resignation, dated Janu
accepted by the Respondent on January 19th, 1914. 
ary 1st, 1914, to take effect on January 30th, 1914, which resignation was 

The Appellant has received five-twelfths of his salary for the year begin
ning September 1st, 1913, but claims that he should have received six-twelfths, 
for the reason that he taught in the schools of Hoboken for one-half of the 
time the schools were actually in session during said year. 

The Appellant further claims that the refusal of the Respondent to pay 
him the full one-half of his annual salary is. a violation of that provision of 
Chapter 243, of the laws of 1909, which prohibits a board of education from 
reducing the salary of a teacher "after the expiration of a period of employ
ment of three consecutive years in the district." 

In the case of Gowdy vs. the Board of Education of Paterson, 84 N. J. L. 
231, the Supreme Court held that the resolution of the Board of Education 
providing that the salaries of teachers should thereafter be paid in twelve 
monthly installments, instead of ten, as theretofore, resulted in a reduction in 
Miss Gowdy's salary, and was, therefore, prohibited by the act of 1909. 

Prior to the pas5age of said resolution, Miss Gowdy's salary had, for a 
number of years, been paid in ten monthly installments, and had been ~o 
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paid prior to the passage of the act of 1909, and for some months subsequent 
to its lJassage. It was, for this reason, and not merely because Miss Gowdy 
had performed all the duties required of her at the end of ten months, that 
the Court decided that the action of the Board of Education was illegal. 

The Appellant in this case has always received his salary in twelve monthly 
installments, except for July and August. There is nothing ill the rules of the 
Respondent which requires the payment of the August salary in July, but 
such payment is, by virtue of a special resolution, adopted each year. 

The conditions are so dissimilar that I am of the opinion that the decision 
of the Court in Miss Gowdy's case cannot be construed as applying to the 
case under consideration. 

Section 106 of the School Law provides that "a Board of Education may 
make rules and regulations governing the engagemeut and employment of 
t.eachers, the terms and tennre of sl;ch employment, and the promotion and 
dismissal of such teachers and principals and the time and mode of payment 
thereof, alld may from time to time change, amend or repeal such rules and 
regulations. The employment of any teacher by such board and the' rights 
and duties of such teacher with respect to sllCh employment, shall he depend
ent npon and shall be govemed by the rules and regulations in force with 
reference thereto." 

The section, except as modified by the act of 1909, is still in force. 
Rule Xl of tne Board of Edneation of Hoboken reads as follows: 
"Salaries shall be paid by the Secretary as nearly as possible on the last 

Friday of the month." 
This rule was in force at the time the Appellant w.as employed by the 

Respol1l1ent and is still in force. 
The Appellant has not suffered a reduction of salary, but has been paid 

the full amount due him. 
The appeal is dismissed. 

July 6, 1914. 

DECISION OF 'l'HI<; S'rA'l'E BOARD OF EDUCA'l'ION 

The facts in this case are clearly stated in the decision of the Commissioner 
of Education and need not be repeated here. The contract of the Board of 
Education of Hoboken with Arthur \Vakefield, as a teacher, ceased and deter
mined with the resignation of the said Arthur Wakefield, which, being duly 
accepted, took effect on January 30, IC)14. His claim for vacation money pay
able during the months of the following July and August, when his contract 
had been terminated by his own act on the previous January, can hardly be 
upheld. The contention of the respondent that l\lr. Wakefield's sueccssor
teacher at Hoboken would claim the monthly payments of July and August, 
and that payment to 11r. 'Vakefield in whole or in part would require from 
the School Board double payment for those months, is certainly entitled to 
consideration. If the respondent's argument here is sound, and we think it is, 
it may not be impertinent to enquire if Mr. "Wakefield has not a claim against 
his new employers for the vacation ,nor.tl1s of July and August. Does Mr. 
Wakefield think to forego such a claim with his new employers, or does he 
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think to collect for those months from both old and new employers? We do 
not think his claim against the respondent in this case is well based. 

The law in the case and the non-application of the Gowdy case herein are 
very wen summarized in the Commissioner's opinion. We uphold that opinion 
and dismiss the appeal. 

November 7, 1914· 

REDUCTION OF SALARY OF TEACHER UNDER TENURE 

LILIAN M. REED AND E. MAY HILLS, 

Appellants,
 
vs.
 

THE BOARD of EDUCATION OF THE 

CITY 0]1 TRENTON, 

Respondent. 

Linton Satterthwaite, for the Appellants. 
Malcolm C. Buchanan, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The following state of facts is admitted by both parties in this case; 
Miss Lilian M. Reed was principal of the Lutheran School in the City of 

Trenton up to March II, 19[2, and Miss E. May Hills was head teacher in 
the Parker Schoo!. After the death of the principal of the Parker School 
both schools w~re organized as one and Miss Reed was made principal of the 
combined schools on March 11, 1912, and Miss Hills remained as head 
teacher of the Parker School with the additional responsibility of the 
Lutheran School. 

Both Miss Reed and Miss Hills wt're at the time of assuming the new 
responsibilities protected by the tenure of service act and were receiving 
salaries in accordance with the schedule of salaries arranged for the schools 
of the City of Trenton. Miss Rins had reached the maximum salary of 
$850 under the schedule. Miss Reed was receiving a salary of $1,050 at the 
time of her appointment as principal of the Parker School. 

The schedule for principals provided for an increase of $50 a year in 
salary, with a maximum varying according to the number of teachers super
vised. Because of the combination of these two schools the Board of Educa
tion agreed to pay Miss Reed $200 a year in addition to the salary provided 
in the schedule and also agreed to pay Miss Hills $50 a year in addition to 
the schedule salary, the maximum of which she was receiving. 

The resolution providing for the combining of the two schools and the 
appointment of Miss Reed as principal and Miss Hills as head teacher 
distinctly stated that this combination of schools was to be a temporary 
arrangement and that these salaries could last only while the temporary com· 
bination of schools lasted. The teachers were so informed. 

, ........r..".'_.. ,"'..__
-;""'"""':,,'< 
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This temporary combination of schools ordered on March 7, 1912, by the 
Board of Education, and the appointment of principal and teacher made on 
March II, 1912, lasted until July 6, 1916, a period of over four years. On 
January 6, 1916, the Board of Education granted an additional increase of 
salary to Miss Reed of $100 per year and to Miss Hills an increase of $50 
per year. This increase was to date from September, 1915. This last in
crease of salary continued a full school year. It will thus appear that the 
increase of $200 per year to Miss Reed as principal lasted through more 
than three years, as also did the increase to Miss Hills. The additional in
crease of $100 and of $50 respectively lasted through a period of one year. 

On July 6, 1916, the Board of Education discontinued what it regarded as 
a temporary organization of the Lutheran School as an annex to the .parker 
School and annulled the temporary assignment of Miss Reed as principal 
of the Lutheran School and discontinued all increases of salary given for 
what it regarded as extra work resulting from the combination. 

This appeal to the Commissioner of Education is taken under what is 
known as the tenure of service act which in part is as follows: 

The service of all teachers, principals, supervising principals of the pub· 
lic schools in any school district uf this State shall be during good behavior 
and efficiency, after the expiration of a period of employment of three 
consecutive years in that district, unless a shorter period is fixed by the 
employing board. No principal or teacher shall be dismissed or subjected 
to reduction of salary in said school district except for inefficiency, inca
pacity, conduct unbecoming a teacher or other just cause, and after a written 
charge of the cause or causes shall have been preferred against him or her, 
signed by the person or persons making the same, and filed with the secre
tary or clerk of the Board of Education having charge of the school in 
which the service is being rendered, and after the charge shall have been 
examined into and found true in fact by said Board of Education, upon 
reasonable notice to the person charged, who may be represented by counsel 
at the hearing. 

It is admitted that these teachers were serving under tenure at the time 
the increases of salary were made. The question involved in the controversy 
is, "Can there be any such thing as a temporary increase of salary in case 
of a teacher who is under the tenure of service act?" 

If these Appellants were new in the school district of the City of Trenton 
and were employed in these positions by resolution of the Board of Educa
tion making their salaries temporary, and such temporary employment con
tinued from the 11th day of March, 1912, until July 6, 1916, a period of 
more than three years, it would be very clear that they would come under 
the tenure of service act and could not be dismissed or subj ected to re-c 
duction of salary in the school district of the City of Trenton except in the 
way that the statute provides. This would be true notwithstanding that the 
teachers were informed that they were employed temporarily. If the em
ployment lasted for more than three consecutive years it was not temporary 
after the third year had expired. It then became permanent by operation 
of law. 
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In this analogous case the question of time regardless of the question of 
salary enters. The salary that would become permanent would be the salary 
that was received during the third year of employment. It cannot be soundly 
argued that teachers who are already under the ter.ure of service act would 
be less protected tnan would new teachers in the district. The Appellants 
were already under the tenure of service act and were safely protected in 
their employment. In addition to the element of time, three years, that the 
statute gives, it also further renders protection by saying that the salary 
of a teacher who has served the requisite length of time to make her posi
tion permanent cannot be reduced. 

Much stress was laid by counsel on the question of a temporary assign
ment to these positions by the Board of Education. This undoubtedly can 
be done. A Board of Education may assign a teacner to any school within 
the district, even though she is under tenure of service in that district. 
A principal may be assigned to the principalship of another school in the 
district. The Board of Education had a perfect right to assign the Ap
pellants to these new positions in the schools of the City of Trenton. The 
tenure of service act does not require in these assignments that the salary 
shall be increased even when there are increased burdens placed upon the 
teacher or principal. The only command of the statute is that the salaries 
be not reduced. The statute docs not command that the salaries be increased. 
N either does it prohibit the increase of salaries. The thing it clearly states, 
and which proposition is in strict conformity to the permanency of the 
teachers' positions, is that the salary shall not be reduced. 

\Ve next have only to inquire, was the amount paid a salary? \Vas it 
paid in such a manner as to indicate that it was a salary? The Appellants 
received this increase not separately, but in the regular way in monthly 
installments. The schedule salary and the increased amount were added 
together and paid in regular monthly installments as an annual salary. 

A Board of Education cannot make a temporary increase of salary to a 
teacher under tenure even though such teacher may agree to have her salary 
reduced when certain conditions entirely under the control of the Board 
of Education shall be changed. This would be making a contract in con
flict with the statute law which says that no teacher under the tenure of 
service act shall be dismissed or subj ected to reduction of salary when 

nce under the tenure of service act. 
It is my opinion that there being no charges made against these Appellants 

for "inefficiency, incapacity, conduct unbecoming a teacher or other just 
cause," the salaries paid to them for the school year ending June 30, 1916, 
cannot be reduced even though the work and the responsibility have been 
lessened. 

July 26, 1917. 

DECISION of THE STATE BOARD OF EDUCATION 

The Appellees in this case are teachers in the Trenton schools, and are 
teaching under tenure of service. No complaint against them has been made. 
The Trenton Board of Education has not dismissed the,m, nor taken any 
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action toward dismissing them. They are still on scheduled salaries, and 
apparently the Trenton Board of Education wishes to keep them in its em
ploy. This action was started by them that they might have certain tempo
rary salaries (paid to them for extra work) declared permanent salaries, 
even though the temporary service had been abandoned as no longer needed. 

In March, 1912, Miss Reed was principal of the Lutheran School in Tren
ton, and Miss Hills was a head teacher in the Parker School. The principal 
of the Parker School died, and the Trenton Board of Education thought 
best to continue the two schools under one head. Miss Reed was appointed 
principal over both schools, and Miss Hills remained as head teacher in the 
Parker School. This was a temporary arrangement, but it entailed some 
extra work for both teachers. In addition to their regular salaries, fixed in 
accordance with the schedule of salaries arranged for the Trenton schools, 
they were paid extra sums for the extra work put upon them. 

The minutes of the Trenton School Board, under date of March 7, 1912, 
read "that the Lutheran School be organized temporarily as an annex to the 
Parker School and that Miss Lilian Reed be appointed principal, the appoint
ment to take effect from March 11, 1912, and that her salary be increased 
temporarily $200 a year." 

Under date of April 12, 1912, there is the minute that "Miss May Hills, 
senior assistant of the Parker School, be granted an increase of $50 a year 
in salary during the temporary arrangement of one principal being assigned 
to two schools." 

Further increases were granted in 1916. Under date of January 6, 1916, 
there is a minute of the Trenton School Board that "Miss Lilian M. Reed, 
principal of the Lutheran Parker Schools, be given an increase in salary 
of $100, and Miss May E. Hills * * * assistant in the Parker School, 
be given an increase in salary of $50; these increases to date from Septem
ber 1, 1915, and be regarded as temporary and subject to such change as may 
be required to conform to any salary schedule that may be subsequently 
adopted." 

Under date of July 6, 1916, this minute appears: "that the temporary 
organization of the Lutheran as an annex to the Parker School be dissolved, 
that the temporary assignment of Miss Reed as principal of that school be 
annulled, that the temporary special increment of salary granted to Miss Recd 
as principal of the two schools and Miss Hills as senior assistant of the 
Parker School be withdrawn." 

It is very clear from these entries (h;1t only a temporary arrangement 
regarding the schools and the salaries was contemplated. It seems to have 
been so understood by all parties conccrned. The arrangement lasted some 
four years and the Appellees now claim that the salary has became auto
matically permanent because the Tenure of Service Act declarcs that "No 
principal or teacher shall be dismissed or subjltcted to reduction of salary in 
said school district, exccpt for inefficiency, incapacity, conduct unbecoming 
a teacher or other just cause," etc. 

There is chance here for pretty argument on either side, as the briefs of 
counsel disclose, but we do not think that either arguments or technicalities 
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should turn us from a common sense view of the case before us. The 
Tenure of Service Act was not passed to fit such a case as this. The pro
hibition against reduction of salary applies to a permanent scheduled salary 
and not to a temporary increase given for extra work done. The prohihition 
of the stawte was meant to prevent school boards from reducing a teacher's 
salary to a nominal Sl1m and thus forcing a resignation that could not be 
gotten otherwise. There is no attempt in this case to force a resignation 
nor is there any reduction in thc regular scheduled salary. The extra work 
given the teachers was withdrawn and the Trenton Board of Education 
thonght the extra salary should be withdrawn also. 

The question of how long the payments of the temporary salaries ran on 
should not enter into this case. Tenure of service is not arrived at, by 
salanes but by time service. The Appellees were already under tenure by 
thrce years or more of service under regular scheduled salaries. Their status 
there is not questioned. But they now seek to invoke an extra tenure of 
service because of three years or more of extra work for which they received 
extra compensation. \Ve do not believe that the law contemplated any such 
double protection. If the statute were so construed any and all temporary 
payments to teachers for temporary work could not be made without incur
ring the liability of a permanent indebtedness and school boards would be 
tempted to put all extra services upon teachers without any extra compensa
tion whatever. 

We think no injustice has been done the Appellees by the action of the 
Trenton Board of Education. They do not receive further payment of 
temporary salary, but neither have they the temporary work to do. Their 
regular scherluled salaries and their position l1nder the Tenure of Service 
Act are in no way imperiled. 

The decision of the Commissioner of Education is reversed. 

January 19, 1918. 

LEGALITY OF TRANSFER OF PRINCIPAL UNDER TENURE 

EMMA A. MACN'EAL, 

Appel/alIt, 
'VS. 

BOARD OF EDUCATION OF OCEAN CITY, 

Respondent. 

DI\CISION of THE COMMISSIONER of EDUCATIO~ 

By agreement of counsel this case is submitted for decision upon a stipulation 
of facts together with briefs upon the legal points involved and an oral argu
ment heard by the Assistant Commissioner of Education on August 31, 1926, 
at the State House at Trenton. 

From the stipulation of facts it appears that Appellant was first appointed 
by the Respondent as a teacher in the public schools of Ocean City in 1918, 
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that she served in such capacity up to and including the school year 1923-24, 
a period of six years, that for the school year 1924-25 she was de,i~nalcd by 
the Respondent as grade principal of one of the Ocean City schools and served 
in the latter capacity during that year and the following year, 1925-26. Appel
lant's salary as grade principal was fixed in 1924 at $1,800, with provision for a 
yearly increase of $100 until a maximum of $2,000 was reached, and she was 
conscquently receiving for the school year 1925-26 a salary of $1,900. On 
June 14, 1926, the Board of Education confirmed the action of the City Super
intendent in refusing to recommend Appellant's continuance as grade principal 
and designated her as a teachcr of the sixth grade of the Wesley Avenue 
School for the school year 1926-27 at a salary of $1,900. Appellant accepted 
the transfer under protest and brought this appeal On the ground of alleged 
illegal demotion aml reduction of salary in contravention of the Teachers' 
Tenure Law. 

Section 176, Article VIII of the 1925 Compilation of the School Law pro
vides in part as follows: 

"The scrvice of all teachers, principals, supervising principals of the 
public schools in any school district in this State shall be during good 
behavior and efficiency, after the expiration of a period of employment 
of three consecutive years in that district, unless a shorter period is 
fixed by the employing board. * * * ~o principal or teacher shall 
be dismissed or subjected to reduction of salary in said school district 
except for inefficiency, incapacity, conduct unbecoming a teacher or other 
just cause." 

The Commissioner cannot agree with Respondent's contention that in order 
to gain the protection of the Tenure Act as principal of the Ocean City schools 
Appellant must necessarily have served for three consecutive years in that 
particular l)osition. The act does not, in the Commissioner's opinion, prescribe 
the necessary three-year period of service for each of the groups, namely, 
teachers, principals and supervising principals, but makes permanent the term 
of an incumbent, whether he be teacher, principal or supervising principal, 
who has been employed for three consecutive years in the aggregate in the 
various designated positions or who has been promoted to the higher of such 
positions after three years of service in anyone of them. If, therefore, a 
persoll employed in the position of teacher has been promoted by the employ
ing Board to that of principal, her status under the Tenure Act will not, in 
the Commissioner's opinion, be affected by t}le fact that she has been employed 
as a teacher for all or part of the time necessary to gain the statutory pro
tection, since both are positions specifically included in the Tenure Act. In 
such case the rights thus gained as teacher will attach to and continue in the 
position to which such person has been promoted. Should the Respondent's 
theory prevail, it might well be to the interest of a Board desiring to rid itself 
of a teacher under tenure to promote her to the office of principal or super
vising principal. Since she could not hold both positions at once and would, 
according to Respondent's contention have lost tenure protection in the higher 
position, she might then at any time be dismissed by the Board of Education 
while in process of earning such protection anew in the office to which she was 
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promoted. Such the Commissioner is convinced was not the intention of the 
Legislature ill enacting the Teachers' Tenure Law. 

The case of Noonan and Arnot <'s. Board of Education of the City of Pat
erson is exactly parallel to the one under consideration in that both Aflpellants 
in that case had gained tenure as teachers, were promoted to the position of 
principal and then almost immediately were dismissed and again assigned to 
tcaching positions. It was held by the Commissioner and by the State Board of 
Education on appeal that the Appellants were under tenure in the position of 
principal to which they had just been promoted and could not be dismissed 
except by the procedure provided for in the Tenure Law. 

Moreover, the Commissioner does not agree with Respondent's contention 
that the case of Davis vs. Overpeck Township (p. 581, School Law) supports 
the latter's contention that a supervising principal must have served three 
consecutive years in that particular position to gain tenure as such. Nowhere 
in the decision of the State Board of Education (which reversed that of the 
Commissioner) is there anything to indicate that the Board was not taking 
into consideration Mr. Davis' services as a teacher as well as principal in 
determining that he had gained tenure protection; and in the concurring 
opinion of Dr. J. C. Van Dyke it was specifically stated that "the Appellant 
herein was, with his six years of service (three years as teacher and three 
years as principal) well within the provisions of the act." When the Davis vs. 
Overpeck case was reviewed by the Supreme Court on a \Vrit of Certiorari, 
Justice Parker, it is true, utilized Appellant's three years of serviee as a 
principal only as a basis in reaching the conclusion that he was under the 
protection of the Teachers' Tenure of Service Act. In that case, however, 
the Court was not compelled to consider the effect of Mr. Davis' services as a 
teacher in determining the question of tenure as principal, sinee his service 
of three years in the latter position alont was sufficient to gain for him the 
protection of the act. Moreover, it was in the Commissioner's opinion probably 
the purpose of the Court in deciding the case to take as a hypothesis the state 
of faets least favorable to Appellant, thus making the more conclusive and con
vincing a decision in his favor. 

The written notifIcation to Miss MacNeal of her assignment to the position 
of grade principal and acceptance by her for each of the school years 1924-25 
and 1925-26 ill the Commissioner's opinion in no way constituted, as the Re
spondent contends, a contract rather than a tenure employment. Even though 
the form had been s11ch as is required by the School Law for teachers' and 
principals' contracts, the Appellant could not in any event be held to any con
tract for a definite period of service and thus to a waiver of her tenure rights. 

: Tenure pl'otection for teachers, according to an opinion of the Attorney
, General, is conferred by the LegIslature as a matter of puhlic policy for the 

benefit of the school system, and as such cannot be waived by a beneficiary. 
There is, therefore, in the Commissioner's opinion, no doubt whatever of 

the fact that Miss MacNeal was under tenure as principal in the Ocean City 
schools at the time of her transfer to the position of sixth grade teacher, and 
that she was entitled to the continued protection of the Tenure Law in the 
position of principal or any position which was its equal or superior in rank. 
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There remains then to be considered the question of whether Appcqant 
suffered a demotion when she was transierred fr0111 the position of grade 
principal to that of sixth grade teacher, and if so whether such denwtion is 
to be considered a violation of tenure rights. 

The Teachers' Tenure Law definiteiy prohibits any reduction in ,alary of a 
teacher or principal under tenure. Had Appellant been allowed to COutillUC 
in her positiou as grade principal her salary, according to the $lIDO yearly in
crease designated for such position by the Board, would have reached for the 
year 1926-27 the sum of $2,000, while the salary awarded her on the transfer 
to a teaching position was fixed at $1,900, Appellant heuce suffered an actual 
decrease in compeu,ation. Moreover, the sum of $1,900 for the sixth grade 
teaching positiou is $400 more than the maximum fixed by the Ocean City 
Board of Education for its grade teachers. Cpon this point thc opinion of 
the State Board of Education in the case of Davis us. Overpeck, above referred 
to, may be quoted as follows: 

"If the decision appealed from is sound, there is nothing to prevent 
a Board from elevating' any teacher who has served more than three 
years to a position as principal, increasing his salary and subsequently 
assign ing him to teach with the assurance that though but a teacher he 
will thenceforth receive a salary of a principal. * * * If such pro
cedure can he adopted it would not only be unjust to the taxpayers but 
it would promote dissatisfaction among teachers, for what teacher 
would not feel aggrieved if another teaching the same grade with no 
more experience, was paid the salary not of a teacher but of a principa1." 

Aside from the question of compensation, however, it has been held in a 
number of cases that the transfer of a principal under tenure to the position 
of teacher constitutes a demotion and hence a violation of the Tenure Law. 
In the Davis case above quoted the State Boarc1 held that "\Vhen a principal 
is reduced to the rank of a teacher he is dismissed as a principal just as surely 
as is an officer in the army dismissed as such when he is reduced to the ranks 
and another assigned to his place or a teacher he dismissed as such if made a 
truant officer or a janitor;" and Justice Parkel', in the same case, sa;,l that 
"his (Mf. Davis') attempted assignment as teacher in a lower grade was 
leg-ally lantamount to amI in fact operated as an attempted dismissal as princi
pal of the High Schoo1." Similar rulings with regard to demotion were con
tained in the cases of Noonan and Arnot {'So Paterson, ab,we referrc(! to, and 
in tllP case of Welch "S. \Vest Orange, repo\'ted on page 591 of the School Law. 

In view of all the facts, theJ"Cfore, it is the opinion of the Comnlissioner of 
Education that the Appellant, Emma A. MacNeal, was under tenure as a grade 
principal in the schools of Ocean City at the time of her trander to the pOcii
tion of sixth grade teacher by action of the Board of Education Oil June 14, 
1926; that such lransfer constitutes a demotion both as to compensation and 
rank and hence a violation of the Teachers' Tenure Law. It is, therefore, 
hereby ordered that Appellant be at once reinstated in the position of grade 
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principal, or in a position its equal in rank, in the Ocean City schools and that 
her salary be paid from the date of such transfer at the rate she was receiving 
at that time. 

Dated, September 27, 1926. 

Affirmed by State Board of Education without written opinion January 8, 
1927. 

Affirmed by Supreme Court without written opinion January 18, 1928. 

LEGALITY OF TRANSFER OF TEACHER UNDER TENURE 

HilLEN G. CHEESMAN, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION 

of GLOUCESTIlR CITY, 

Respondent. 

Bleakley & Stockwell, for Appellant. 
Henry M. Eyans, for Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

It is admitted that the Appellant in this case, Helen G. Cheesman, is by virtue 
of approximately nineteen years of service as a teacher in the public schools of 
Gloucester City protected by the provisions of the Tenure of Service Act. 

lt appears from the pleadings on file in this office that Appellant was up to 
September, 1921, the principal teacher of the seventh and eighth grades in 
the Monmouth Street School in Gloucester City; that on September 16, 
1921, the Board of Education assigned Appellant to the position of principal 
teacher of the fifth and sixth grades of the Cumberland Street School in the 
same district. Appellant protested against this change and refused to take the 
position to which she had been assigned pending an appeal to the Commissioner 
of Education. Appellant claims that the transfer from the position of principal 
teacher in the seventh and eighth grades of the Monmouth Street School to 
that of principal teacher of the fifth and sixth gracles in the Cumberland 
Street School is an illegal one and virtually a dismissal. Appellant's grounds 
for so claiming are that the facilities in the Cumberland Street School are 
not equal to those in the school from which she was transferred, and that being 
made principal teacher of the fifth amI sixth grades in the one school is a demo
tion from the position of principal teacher of the seventh and eighth grades in 
the other school. 

The main question to be considered therefore is a simple one: Has a board 
of education a legal right to transfer a teacher or a principal teacher in the 
grades from one grade to another or from one school to another, provided 
the transfer has not been from a regular high school to an elementary school? 
This department has frequently decided that teachers under tenure may be 
transferred from one grade to another in the elementary grades without 
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violation of the intent of the Tenure of Service Law. That is to say, a teacher 
in any of the elementary grades, as for instance the eighth grade, may be 
transferred to any of the positions in the elementary grades without any viola
tion of law. 

In view of the fact that in the case in question the Appellant's contract was 
general in its terms and not Iimitcd as to any particular school in which 
Appellant was to teach, and in view of the fact that her transfer was made 
within the elementary grades and from one position as principal teacher to 
another, it is the opinion of the Commissioner of Education that the Gloucester 
City Boal d of Education had a legal right to make the transfer in question, 
and that wch action on the part of the Board of Education did not amount 
to a dismissal of Appellant from her position and was consequently not a 
violation of the Tenure of Service Act. 

It further appears that there was held on September 30, 1921, a special 
meeting of the Gloucester City Board of Education; that Appellant was duly 
notified of such meeting and to the effect that she would be given a hearing 
upon the charges of insubordination which had been made against her because 
of her refusal to comply with the order of the Board of Education transferring 
her to the position of principal teacher of the fifth and sixth grades in the 
Cumberland Street School. 

Appellant appeared through her counsel at such special meeting of the Board 
of Education and protested that the Board of Education had no legal right to 
dismiss her because of her refusal to comply with an order of the board, the 
legality of which order was in process of adjudication by the Commissioner 
of Education. Appellant's contention, in other words, was that refusal to obey 
an order could not be considered insubordination until the legality of that order 
had been sustained. Appellant was, however, found guilty of insubordination 
and by a majority vote of the Gloucester City Board of Education ordered 
dismissed from the service of such Board of Education. 

While there may be technically some grounds for the action of the Board 0:1 
Education in dismissing on the charge of insubordination a teacher who has 
refused to obey an order, the legality of which was being adjudicated, it is 
nevertheless the opinion of the Commissioner that an unfair advantage would 
be taken by such prccipitous action. There is no evidence in the case at hand of 
wilful insubordination on the part of the Appellant but apparently only a desire 
to await the adjudication of this departmcnt before complying with the order 
of the board. 

While sustaining, therefore, the Board of Education in its action transfer
ring Appellant to the position of principal teacher of the fifth and sixth 
grades of the Cumberland Street School, the Commissioner of Education does 
not sustain the Respondent in its dismissal of the Appellant on the charge of 
insubordination. 

It is therefore hereby ordered that the Appellant, Helen G. Cheesman, be 
reinstated in the service of the Board of Education of Gloucester City and 
that such reinstatement take effect immediately. 

Dated October 28, 1921. 
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DECISION OF THE STATE BOARD OF EDUCATION 

Miss Helen G. Cheesman was employed by the Board of Education of 
Gloucester City, Camden County, by a written contract dated May 18, 1921, 
"to teach in the Gloucester City Public Schools" at a salary of $1,350 a year. 
The contract recites that she had an elementary grade teachers' certificate, but 
assigns her to no particular school or duties. 

Her petition alleges that before the contract was signed she was told in 
answer to her inquiry that she would be principal of what the petition terms 
the "Junior High School" located in the Monmouth Street School, Gloucester 
City. She reported at the school at its opening in September, but on the 
fifth of September, after a meeting of the Board of Education at which a 
resolution was passed that she be transferred to the principalship of the Cum
berland Street School, which is a fifth and sixth grade school, the super
intendent of schools notified her that she was so transferred, and directed her 
to report at that school. 

She refused to accept the transfer on the ground that it was a demotion 
and violated her tenure of office and consulted counsel, who appealed on her 
behalf to the Commissioner and advised her that she should not teach pending 
that appeal. She therefore refused to report to the Cumberland Street School. 

Her appeal came befc,re the Commissioner simply on the pleadings. No 
testimony was taken, but the contract was included in the petition. The 
Commissioner decided that her transfer was not a demotion but simply a 
transfer from one grade school to another grade school and did not affect her 
tenure of office. 

It appears both from the pleadings and from the records of this Board and 
the Commissioner's Office, that the school, which in the petition is termed a 
<!Junior High School" was merely a seventh and eighth grade school and not 
a "Junior High" or "Intermediate School," as defined by law or in the 
accepted sense of that title. The Commissioner was therefore right in hold
ing that the Board had the right to transfer Miss Cheesman to the Cumber
land Street School without preferring charges against her. (See Welch vs. 
West Orange Board of Education, N. J. School Laws, 1921, pp. 557, 558.) 

Counsel for Miss Cheesman raised the point that the assurance above referred 
to, which is alleged to have been given her by authority of the Board of 
Education, can be read into the contract and that therefore proof should be 
taken on that issue. In our opinion the written contract must be presumed 
to express the entire agreement and this contention therefore is overruled. 

One other question remains to be decided. It appears that Miss Cheesman, 
after she had refused to report at the Cumberland Street School, was chargetl 
by the Board of Education with insubordination on account of that refusal. It 
is alleged by the Board that she was notified in writing of the charge, the 
notice fixing a time and place at which she should appear before the Board 
to make answer. She did not appear in person in response to said notice, but 
was represented by counsel, who stated formally that she had been advised not 
to appear on account of her appeal to the Commissioner from the Board's order 
of transfer. The Board of Education proceeded to take testimony on the 
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charges, found that her refusal to report at the Cumberland Street School was 
insubordination and dismissed her on that ground. There was no other com
plaint against her. 

Appeal from the Board's decision was taken to the Commissioner, who 
held, without receiving the record of the trial, that she should be reinstated 
because she was acting under advice of counsel and that while she was perhaps 
technically guilty of the charge of insubordination, nevertheless she should 
not bc punished for following her counsel's advice. 

To this we cannot agree, first, because she should have complied with the 
order of the Board pending her appeal and would not have waived her rights 
by so doing; second, because the Board of Education of Gloucester City ought 
not to be compelled to pay Miss Cheesman for work she did not perform 
as well as for a substitute to take her place, and, tha-d, because this Board will 
not disturb the finding of a local board on a question of this kind, provided it 
has reached its decision after giving a fair hearing and there is no showing of 
passion or prejudice on its part (Fitch vs. Board of Education of South 
Amboy, N. J. School Laws 1921, pp. 533 to 535.) 

In order to determine whether or not her trial and dismissal were fairly and 
properly conducted by the Board the transcript of its proceedings and such 
evidence as may be pertinent thercto should be before the Commissioner. 

It is very unfortunate that Miss Cheesman, who is a teacher with a good 
record, should be dismissed under charges merely because she followed the 
advice of her counsel and therefore, though the Board of Education may be 
justified in its ruling, it is hoped that some less harsh action may be taken. 

The case is therefore remanded to the Commissioner with instructions that 
Miss Cheesman was not demotcd, but transferred and that therefore she should 
have obeyed the order of the Board; and that the Commissioner take up the 
matter with the Board and Miss Cheesman and endeavor to effect a rein
statement without salary from the time of her refusal to report at the Cum
berland Street School to the date of reinstatement; and should he be unable 
to effect a reinstatement, that he receive the transcript of the proceedings of 
the trial before the Board and such pertinent testimony as the parties desire to 
offer and render a decision anew in the case. 

DJ;CISION OJ.' THJ; SUPRJ;MJ; COURT 

The writ of certiorari in this case is prosecuted for the purpose of reviewing 
the legality of the action of the Gloucester City Board of Education in trans
ferring the prosecutrix, Miss Helen G. Cheesman, from principal teacher of 
the 7th and 8th grades at the Monmouth Street School in Gloucester City, 
to be principal teacher of the 5th and 6th grades in the Cumberland Street 
School in said city, and the action of that Board in dismissing Miss Chees
man for insubordination in refusing to obey the order of transfer. 

Miss Cheesman had been for some 19 years a teacher in the IJublic schools 
of Gloucester City. On May 18, 1921, she executed a contract in the statutory 
form with the Board of Education to teach in that city from September 1, 
1921, to June 30, 1922. Miss Cheesman had been instructing the 7th and 8th 
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grades at the Monmouth Street School. In September, 1921, the Board of 
Education transferred her to the Cumberland Street School where she was to 
teach scholars of the 5th and 6th grades. Miss Cheesman contended that 
the Monmouth Street School was a Junior High School; that the transfer 
demoted her and was contrary to the contract. She ref used to obey the order 
and appealed the order of transfer to the State Commissioner of Education. 
The Gloucester City Board of Education then charged Miss Cheesman with 
insubordination. She was served with notice of this charge. She did not 
attend the meeting at which the charge was to be heard, but employed counsel 
to appear specially to protest against the proceeding. The Board held her 
guilty of insubordination and dismissed her. From this dismissal Miss Chees
man appealed to the State Commissioner of Education. The Commissioner of 
Education considered these appeals upon the record and held that the trans
fer was legal but that Miss Cheesman was not guilty of insubordination. An 
appeal was then taken by Miss Cheesman to the State Board of Education. 
The State Board of Education held that the transfer was legal and that Miss 
Cheesman was guilty of insubordination and properly dismissed. I t is these 
determinations of the State Board of Education which Miss Cheesman seeks 
to set aside. 

The contract was in the usual form prepared by the Commissioner of 
Education under Section 106 of the School Law (C. S., Vol. 4, p. 4762). 
It did not mention the principalship of the Monmouth Street School. The 
Gloucester City B~ard of Education had the power of transfer. (Sec. 68, 
School Law, C. S., Vol. 4, p. 4744.) Miss Cheesman could not be dis
missed or her salary reduced except for causes mentioned in the Tenure of 
Office Act (C. S., Vol. 4, p. 4763, Section 106a) and in the manner prescribed 
in said act. Her salary was not reduced or she was not dismissed. A trans
fer is not a demotion or dismissal. Transfers are often advisable in the 
administration of schools for many reasons. 

It is contended in behalf of the prosecutor that when Miss Cheesman signed 
the contract the secretary of the local Board told her that in signing the 
contract she was made the principal of the Junior Department of the Gloucester 
City High School. Assuming the statement was made by the secretary, he was 
not in the making of such a statement acting within the scope of his authority. 
The contract spoke for itself and could not be changed or altered by parol 
testimony. 

It is further contended that Miss Cheesman could not be guilty of in
subordination and dismissed pending her appeal of the order of transfer to the 
State Commissioner of Education. We do not think this point well taken. 
Miss Cheesman could have taken up the work in the Cumberland Street 
School, to which she was transferred, under protest pending her appeal. Such 
a course would not have prejudiced her appeal. She chose to assume in her 
actions that the transfer was illegal. In this Miss Cheesman acted at her peril. 
If the transfer was legal it necessarily follows that she was guilty of in
subordination in refusing to obey the order and that the Board was justified 
after charges had been preferred and notice given to hear the case and 
order a dismissal, if it chose so to act. 

("lA Q t! 
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We think there is no merit in the contention that the State Commissioner 
and State Board of Education heard the appeals upon the record without 
taking testimony. We fail to see how the prosecutrix was harmed in this 
respect. The facts were not disputed. There does not appear to have been 
any offer of testimony. Both parties evidently were satisfied with the record. 

We have reached the conclusion that the decision of the State Board of 
Education was correct. It will be affirmed. The writ is dismissed. 

TRANSFER OF TEACHER UNDER 'TENURE 

CAROLYN E. TOBEY, 
Appellant, 

vs. 

THE BOARD of EDUCATION OF THE CITY 
OF NEWARK, 

Respondent. 

G. R. Monroe, for Appellant.
 
Charles M. Myers, for Respondent.
 

DECISION OF THE COMMISSIONER OF EDUCATION 

It is admitted that the Appellant is protected by the provisions of Chapter 
243, P. L. I909, known as the "Teachers' Tenure of Service Act." 

Prior to October. 19IO, she held the position of "Model and Critic Teach~r 

in the Kindergarten Department of the Webster Street School, Branch of the 
Newark Normal School," and received an annual salary of $I,6oo.00. At a 
meeting of the Respondent, held October 27, 19IO, a resolution was adopted 
transferring the Appellant, and two other teachers holding similar positions, 
to the positions of "Kindergarten Directresses," dating such transfers from 
the first day of October preceding, and reducing their salaries to $I,Ioo.OO 
per annum. 

From this action the appeal is taken. 
The questions to be decided are: 

r.	 Was the transfer of the Appellant contrary to the provisions of the 
Teachers' Tenure of Service Act? 

2.	 If the transfer was permissible, was the reduction in the amount of 
her salary contrary to the provisions of said act? 

3.	 If the transfer and reduction of salary were legal, is the Appellant 
entitled to salary for the month of Octoher, 19IO, at the rate of 
$I,6oo.oo? 

1. Was the transfer of the Appellant contrary to the provisions of the 
Teachers' Tenure of Service Act? 

Section one, of the act, reads in· part as follows: 
"No principal or teacher shall he dismissed or subjected to a reduction of 

salary in said school district except for inefficiency, incapacity, conduct un· 

11 S L D 
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becoming a teacher or other just cause, and after a written charge of the 
cause or causes shall have been preferred against him or her * * * and 
after the charge shall have been examined into and found true in fact by 
said Board of Education," and section three reads as follows: 

"Nothing herein contained shall be held to limit the right of any school 
board to reduce the numher of principals or teachers employed in any school 
district when such reduction shall be due to a natural diminution of the num
ber of jJupils in said school district." 

No charges of any kind were made against the Appellant and no hearing 
was granted her, nor was there a "natural diminution in the number of pu
pils" if that provision of the law be strictly construed. 

There are, scattered throl1ghout the State, many small schoolhouses erected 
before our roads were improved and when there were no large, well graded 
schools within a reasonable distance. The per capita cost of some of these 
schools is much grearer than that of a large graded school, and the educa
tional facilities provided for the pupils are very much less. Also, in some of 
the smaller districts, high school classes have been maintained for the reason 
that there were no well-equipped high schools convenient of access. The 
tendency is to abandon these schools and classes, and transport the pupils 
to the larger and better equipped graded schools, the result being a consider
able reduction in the cost of maintaining the schools, and also giving to the 
pupils a far better opportunity to secure an adequate education. In some of 
these schools, there are teachers who are protected by the Tenure of Service 
Acr, and to hold that these schools and classes could not be abandoned, and 
the teachers dismissed, would be an inj ustice to the pupils and taxpayers of 
the district. 

II The correct and reasonable construction of the term "natural diminution 
in the number of pupils" is that whenever the number of pupils enrolled in 
the schools is decreased either by an actual loss of poplllation, or by reason 
of discontinuing a class and sending the pupils to another school, thereby 
rendering the services of the teacher of such class unnecessary, there has 
been a "natural diminution" within the meaning of the law. I \ 

A strict construction of section three would prevent Boards of Education 
from providing for the pupils the thorough and efficient school system guar
anteed to them by our Constitution, would compel the maintaining of 
schools and classes which had outlived their usefulness, and impose an un
necessary financial burden on the districts. The statute must be so construed 
that it will permit a Board of Education' to close a school or abolish a class 
which is unnecessary, even though such action results in the dismissal of a 
teacher who is protected by the Tenure of Service Act. This construction 
is in accord with the decisions of the Supreme Court in the cases of Paddock 
vs. Hudson County Board of Taxation, 82 N. J. L. 360, and John Colgarry 
vs. Board of Street and Water Commissioners of the City of Newark, S9 
Atlantic Reporter 789. 

The evidence in the case under consideration shows that the Kindergarten 
Department of the Newark City Normal School was discontinued for the 
reaSon that the necessity for it no longer existed, and that it had ceased 
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to be an indispensable part of a thorough and efficient school system. The 
Respondent, having aholished the Kindergarten Department, could legally 
have dismissed the Appellant from its service. Therefore, her appointment 
to another position was not contrary to the provisions of the Tenure of 
Service Act. 

2. If the transfer was permissible, was the reduction in the amount of 
her salary contrary to the provisions of the act? 

The resolution adopted by the Respondent, assigning the Appellant as 
"Kindergarten Directress" in the Webster School, is not an accurate state
ment of the action taken. It was not a transfer, but the appointment of 
the Appellant, who, by reason of the abandonment of the Kindergarten 
Department, held no position, to a position then vacant. The Respondent 
has adopted rules governing the salaries of teachers, and the Appellant is 
receiving the maximum salary allowed by the rules, for the position she 
holds. There has been 110 reduction in the salary of thc Appellant within 
the meaning of the Tenure of Service Act. 

3. If the transfer and reduction of salary were legal, is the Appellant 
entitled to salary for the month of October, 1910, at the ·rate of $1,600.00 
per annum? 

Section 68 of the School Law provides that "no principal or teacher shall 
be appointed, transferred or dismissed, nor the amount of his or her salary 
fixed * * * except by a majority vote of the whole number of members 
of the Board of Education." 

The Respondent assigned the Appellant to her new position at a meeting 
held October 27, 1910, and provided that the assignment should take effect 
as of October I, 1910. 

Action by a Board of Education, under Section 68, is not complete until 
the vote is actually taken. The Respondent erred in attempting to make the 
resolution effective as of October 1st, and the Appellant is entitled to com
pensation at the rate of $1,600.00 per annum up to October 27, 1910. 

August 17, 1914. 

TRANSFER OF TEACHER UNDER TENURE 

ANNA B. MORRISON, 

Appellant, 
vs. 

THE BOARD of EDUCATION OF DELAWARE 

TOWNSHIP, CAMDEN COUN'tY, 

Respondent. 

For the Appellant, Scovel & Harding. 
For the Respondent, Lawrence B. Reader and Howard L. Miller. 

DECISION OF 'tHE COMMISSIONER OF EDUCATION 

This appeal is taken by Anna B. Morrison, under the Teachers' Tenure 
of Service Act. Two questions are involved. First, was the Appellant 
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principal of the school at Ellisburg? Second, if the Appellant was prin
cipal, did her transfer to the single-room school at Horner Hill constitute 
a dismissal? 

The facts in the case, as developed at the hearing held in the Court House 
at Camden on the 8th day of September, 1915, are as follows: 

The Appellant, Anna B. Morrison, began teaching at Ellisburg, in Dela
ware Township, Camden County, in 1903. A letter was produced in evi
dence, addressed to Anna B. Morrison, dated April, 1903, and written by 
Amos G. Haines, District Clerk of the Board of Education, in which ap
peared these words, "I beg to inform you that at a meeting of the school 
board last evening you were elected principal of the Ellisburg school." On 
the basis of this letter the Appellant began her work as teacher and princi
pal in the Ellisburg school. The minutes of the meeting of the Board of 
Education of April 17, 19°5, contain this, "The following were nominated 
and elected: Ellisburg, NO.1, Anna B. Morrison, princip;d, salary $30 
per month for ten months; Anna E. Fields, primary room, salary $40 per 
month for nine months." On April 9, 1906, the minute is as follows: "Elec
tion of teachers, school No. I, Anna B. 1\1 orrison. principal, salary $50 per 
month; Clara L. Munson, primary, salary $40 per month." On April 6, 
1908, the minute is as follows: ;'On motion, the following teachers were 
elected: Anna B. Morrison, principa1." Other evidence was introduced to 
verify the fact that Miss Morrison was regarded as the teaching principal 
of this school. The County Superintendent testified that he regarded the 
Appellant as principal. It is in evidence that the Appellant prepared ex
amination questions, not only for her own grades, but for the primary 
grades as well. It is also in evidence that the Appellant ~lways received 
a larger salary than any other teacher in the school district. On the other 
hand, it is denied by individual members 0 E the Board 0 f Education that the 
Appellant was principa1. 

Counsel for the Respondent claims because there was 110 written contract 
as required by the statnte that the Appellant had no way of defining the 
position which she occupied. That there was no written contract is true. 
This was because the Board of Education failed to perform its duty. To be 
sure, the Appellant could compel the granting of a contract. It has, however, 
been held in a similar case that a teacher having rendered service which was 
accepted and paid for constitutes an admission of a contractual relation. It 
is, thcrefore, not a valid answer to the question at issue. 

By order of the Board of Education the Appellant has been transferred, 
at the same salary, $80 per month, to the Horner Hill school, a single room 
school in the district of Delaware Township. She is now teaching in this 
school. The position as teacher at Horner Hill is a subordinate position, it 
being a single room school, which involves the teaching of all the grades. 
Moreover, that the position is a subordinate one is manifest by the fact that 
never before was so large a salary paid in this district as is paid now to the 
Appellant. 

In the case of Davis vs. the Board of Education of Overpeck Township. 
the State Board of Education used this language: "It would be within the 
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power of a board to assign a man who is receiving a salary of $3,000 or 
more to teach in a grade where the usual salary paid in the district for such 
grade is only one-fifth or one-sixth of that amount. If such procedure can 
be adopted it would not only be unjust to the taxpayers, but it would pro
mote dissatisfaction among teachers, for what teacher would not feel 
aggrieved if another teacher in the same grade, with no more experience, 
was paid the salary, not of a teacher, but of a principal?" The Davis case 
is similar to the case under present discussion. There has been a transfer 
of the Appellant to a subordinate place, and by reason of this transfer the 
subordinate position has been elevated to a salary larger than is paid in any 
other school in Delaware Township. Surely this, too, is not fair to the tax
payers. 

The law provides that no principal or teacher shall be dismissed or sub
jected to reduction of salary in said school district except for inefficiency, 
incapacity, conduct unbecoming a teacher or other just cause, and after a 
written charge of the cause or causes shall have been preferred against him 
or her, signed by the person or persons making the same, and filed with the 
secretary or clerk of the Board of Education having charge of the school in 
which the service is being rendered, and after the charge shall have ueen 
examined into and found true in fact by said Board of Education, upon rea
sonable notice to the person charged, who may be represented by counsel at 
the hearing. 

In this case there has been no charge of inefficiency, incapacity, or conduct 
unbecoming a teacher. The lawful remedy, therefore, of dismissing the 
Appellant from her position as head teacher at Ellisburg has not been pur
sued. 

I have reached the following judgment in this case: 
First. The Appellant, being in the continuous service of the Respondent 

since 1903, is under the Teachers' Tenure of Service Act. 
Second. The preponderance of evidence shows that the Appellant was the 

principal teacher in the Ellisburg school, and I so find. 
Third. Under the law, as interpreted by the State Board of Education and 

affirmed by the Supreme Court in the Davis case, I find the transfer from the 
position of principal teacher to a subordinate position in a single room 
school, thus raising the salary of this school far above the salary paid 
hitherto, was tantamount to a dismissal as principal teacher in the Ellisburg 
school. 

The appeal is sustained, and it is ordered that the Appellant be replaced in 
her former position as principal of the Ellisburg school. 

October 14, 1915. 
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STATUS OF TEACHERS UNDER TENURE AS AFFECTED BY RULES 
OF A LOCAL BOARD OF EDUCATION 

CLARA PLANER NOMMENSEN, 

Appellant,
 
vs.
 

HOBOKEN BOARD OF EDUCATION, 

Respolldent. 

DECISION OF THJ:; COMMISSIONER OF EDUCATION 

This appeal was brought by Appellant for the purpose of contesting the 
validity of the action of the Hoboken Board of Education in February, 1921, 
in refusing to allow Appellant to resume her duties as a teacher in the public 
schools of the above named district on the ground that her services even 
though protected by the Tenure of Service Act had been automatically 
terminated by a violation of two rules contained in the Manual of Rules 
adopted by the Hoboken Board of Education. The rules referred to were con
tained in paragraphs 8 and 11 of Rule 13, and provided that the marriage 
of any female teacher should be considered as equivalent to hcr resignation; 
and that the position of any teacher remaining absent for a period of one 
month without permission of the Board of Education should be considered 
vacant and should be filled accordingly. 

On June 8, 1922, the Commissioner of Education rendered a decision to the 
effect that the services of Appellant could not legally be automatically ter
minated by a Board of Education and that such termination could not be 
legal without charges bf'ing preferred and a hearing granted in accordance 
with the requirements of the Tenure Law, and accordingly ordered the Ap
pellant re'instated in her position as of February 1, 1921, and ordered her salary 
paid hcr from that date. 

The ease was appealed to the State Board of Education which discussed 
the merits of the case in relation to the rules contained in the manual of the 
Hoboken Board of Education, and in a decision dated October 7, 1922, stated 
that if the marriage question were the only one involved it would recommend 
affirmance of the Commissioner's decision, but that it considered testimony 
necessary on thc question of Appellant's alleged absence without leave. The 
case was therefore remanded to the Commissioner with a request that testimony 
be taken as aforesaid. 

A hearing was accordingly conducted by the Commissioner of Education 
on Friday. November 17, 1922, at Hoboken, at which hearing testimony of a 
number of witnesses was taken. 

The facts admitted in this case and brought out by the testimony showed 
that Appellant who as Clara Planer had be'en for many years a teacher in 
the Hoboken public schools, was on June 17, 1920, married to one Ludwig 
Nommensen. Shortly after that date Appellant sailed for Germany to visit 
her parents, In August Appellant planned to return to this country and had 



167 S'l'ATUS OF TEACHERS. 

arranged for her passage when she was forced to change her plans and remain 
in Germany for a time because of the serious illness of her mother. On 
September 4th, of the same year, she accordingly wrote to the president of 
the Hoboken Board of Education requesting a leave of absence to expire 
either December 31, 1920, or January 31, 1921, according to the wish of the 
Board. Appellant then received from the secretary of the Board of Education 
a letter dated November 1, 1920, informing her that a leave of absence had 
been granted her by the Board of Education to expire February I, 1921. 
\Vhen Appellant returned to the United States, she appeared before the presi
dent of the Hoboken Board of Education, late in December of 1920, ami 
asked the definite date on which she should return to her position as afore
said, and was told by him that her marriage had automatically terminated 
her services with the Hoboken board as provided for in its rules. On 
FelJruary 16, 1921, Appellant demanded through her counsel a hearing before 
the board, which demand was absolutely refused. 

The Teachers' Tenure Law very definitely prohibits the dismissal of any 
teacher under tenure except for "inefficiency, incapacity, conduct unbecoming 
a teacher, or other just cause." No rules of a Board of Education can be 
effective if in contravention of a statute (section 120, Article VII, School 
Law) and it is therefore very obvious that in order for Appellant's violation 
of Respondent's rules to legally justify her dismissal, such violation must 
constitute the offenses described in the Tenure Law as justifying dismissal 
of a teacher. 

Plainly the violation by Appellant of Respondent's rule regarding marriage 
cannot in itself be considered inefficiency, incapacity, or conduct unbecoming 
a teacher, and cannot therefore be sufficient cause under the Tenure Law to 
justify her dismissal. 

Neitfier in the opinion of the Commissioner can the so-called violation of 
Respondent's rule regarding absence for one month or more without leave 
be deemed in this case insubordination or conduct unbecoming a teacher so 
as to justify dismissal under the Tenure Law. 

The testimony plainly showed Appellant's good faith intention of returning 
from her trip to Germany in time for the opening of school, which intention 
was frustrated by her mother's illness. Moreover, she had in the Commis
sioner's opinion every reason to suppose that the favorable reply to her request 
for a lenvc of absence from the secretary of the board, the officer whose duty 
it is to transmit the board's official acts, represented the official act of the 
Hoboken Board of Education itself, and thcrefore had every reason to 
consider her continued absence justifiable under such a permission. 

If a Board of Education might legally make a rule providing for a teacher's 
uismissal in the case of absence for thirty days without leave regardless of 
the fact that such teacher might have an entirely justifiable reason for such 
absence, then such a rule carried out to its logical conclusion could make a 
teacher's absence for one day without leave, a reason for dismissal. Both 
instances are equally subversive of the provisions of the Teachers' Tenure Law 
which prohibits the dismissal of any teacher under tenure except for in
efficiency, incapacity, conduct unbecoming a teacher or other just cause. 



168 SCHOOL LAW DECISIONS. 

In Tiew therefore of the fact that Appellant's violation of the Respondent's 
rules cannot be said to constitute in either instance any of the offenses which 
alone Mder the Tenure Law can legally justify a teacher's dismissal, it is 
the opinion of the Commissioner that the services of Appellant were illegally 
terminated by the Hoboken Board of Education; and it is hereby ordered 
that Appellant be at once reinstated in her position as a teacher in the 
Hoboken schools, and that her salary be paid her from February 1, 1921, 
the date on which she was again to resume her services after the absence 
aforesaid, and at the same rate she had been receiving previous to her dis
mis3al. 

January 4, 1923. 

DECISION OF THE STATE: BOARD OF EDUCA1'IO:<l 

The history of this case is ;,tated in the opinion of the Commissioner of 
Education and need not be repeated here. 

The evidence taken Le£ore the Commissioner, pursuant to our former 
opinion, shows that the Respondent, who has been for many years a highly 
respected teacher in the Hoboken schools, after her marriage in June, 1920, 
went to Germany to visit her parents. Shortly before the date when she 
expected to return to this country for the opening 0 f the schools, her mother 
was taken seriously ill and she wrote to the Hoboken Board of Education 
asking tor a leave of absence to December 31, 1920, or January 31, 1921, as 
preferred by the Board. Her letter was presented to the Board, referred to 
a Committee, and on November 1, 1920, the secretary 0 f the board wrote her 
a lettet-, stating that a leave of absence had bern granted her by the Board 
to expire February 1, 1921. She sailed from Germany before the arrival 
ot this letter, which followed her to this country. Upon her return tc 
Hoboken, and before the expiration of her leave of absence, she called upon 
the president of the board of education and asked him [or the definite date 
on which she should return to her position. \Vhen he learned [rom her 
that she had been married, he told her that she could not return to her 
position and that under a rule of the Hoboken Board 'Of Edncation her con
tract with it was terminated. In Fehruary, 1921, thro\1gh her counsel, she 
requested a hearing from the board of education but it was rdused. 

The record also shows that the procedure o[ the board with respect to her 
application for leave of absence was the same as that followed by it in 
granting leaves of absence to other teachers. It appears that it was not the 
practice of the committee, to whom the Respondent's application for leave of 
ahsence was referred, to report its action back to the board, or [or the board 
as a whole to take action on such applications. Under these circull1stance~, 

we find that the Respondent had the right to rely on the letter of November 
1st, granting her leave of absence, and that she did not abandon her position 
as contended on behalf of the Appellant. 

The Appellant further contends that the Respondent was properly dismissed 
because she violated paragraphs 8 and 11. of rule 13 of the Hoboken Board 
Education. Paragraph 8 provides that the marriage of any female teacher 
shall be considered as equivalent to a resignation. Paragraph 11 provides 
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that the position of any teacher remaining absent for a period of one 
month without permission of the board of education shall be considered 
vacant and be filled accordingly. 

No rule or by-law of a board of education which conflicts with the Teach
ers' Tenure of Service Act is enforceable.. The board can, if it so desires, 
pass a rule or by-law concerning the effect of marriage and against absence 
without leave, but under the Tenure of Service Act, no teacher can be dis
charged unless charges are preferred against her, she is given a fair hearing 
to answer them, and it is found after such a hearing that she is guilty of 
inefficiency, incapacity or conduct unbecoming a teacher, or "other just cause" 
appears to justify her dismissal. The action of the Appellant in enforcing its 
rules and refusing Mrs. Nommenscn a hearing was therefore contrary to the 
statute (Chap. 243, P. 1. 1909). 

With respect to paragraph 11 of rule 13 of the Hoboken Board, it is 
also to be observed that, as stated above, the Respondent's absence was with 
permission of the board of education, and therefore, as a matter of fact, 
that part of the rule was not violated. 

For the reasons above set forth, and on all the grounds stated by the 
Commissioner in his opinion, we believe that the action of the Appellant 
was wrong and we therefore recommend that the decision of the Com
missioner be affirmed. 

ABOLITION OF OFFICE OF SUPERVISING PRINCIPAl.. 

Az.BERT H. GORDON, 

Appellant, 
vs. 

JEFFERSON TOWNSHIP BOARD OF EDUCATION, 

Respondent. 

U. G. Davenport, for Appellant.
 
King & Vogt, for Respondent.
 

DECISION OF THE COMMISSIONER OF EDUCATION 

This action is brought by the above-named Appellant, Albert H. Gordon, a 
supervising principal employed jointly by the Jefferson Township and Mount 
Arlington Township Boards of Education to contest the legality of the aboli
tion of such office as far as Jefferson Township School District is concerned 
by a resolution by the Board of Education of the latter district adopted April 
30, 1923. Following is the text of the resolution passed by a vote of five 
to three, a majority of the whole number of the board: 

"That the office of Supervisor of Schools in Jefferson Township be 
discontinued at the end of the present school year, June 30, 1923, and 
the present incumbent notified at once to that effect and that a request 
for the services of a helping teacher throughout this township for the 
coming year be sent immediately to the County Superintendent." 
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The Appellant contends that in view of the fact that a Supervising Principal 
was employed jointly by the school districts of Mount Arlington and Jefferson 
Townships and approved by the County Superintendent, the Commissioner 
and the State Board of Education, such office cannot legally be abolished 
except by joint action of the two boards of education approved by the County 
Superintendent, the Commissioner and the State Board of Education. 

The Appellant, who is under the protection of the Teachers' Tenure Law, 
further contends that the abolition of the office of Supervising Principal was 
not made in. good faith by the Jefferson Township Board of Education, but 
that such action was entirely the result of personal animosity amI political 
antagonism on the part of various board members against Appellant; and 
that the proposed performance in the future of the same duties by a helping 
teacher is virtually a dismissal of Appellant without compliance with the pr<r 
visions of the Teachers' Tenure Law as to charges and a hearing and the 
appointment of someone else in his place. 

A hearing in this matter was conducted by the Assistant Commissioner of 
Education on June 18, 1923, at the Court House ill Morristown, at which 
hearing the testimony of witnesses on both sides was heard. 

The Commissioner C2-nnot agree with Appellant's contention that a school 
district joining with another in the appointment of a Supervising Principal 
cannot dispense with such office as far as the former district is concerned 
without the consent of the latter district and without the approval of the 
County Superintendent, the Commissioner and the State Board of Education. 
While the law allows joint action by districts in making such an appointment 
and requires the approval of the County Superintendent, the Commissioner 
and the State Board for such action, there is nothing in the statute which 
makes such an office permanent for both or either of the rlistricts or which 
would prevent both or either from afterward abolishing the office. Neither 
does the testimony in the present instance disclose any terms of an agreement 
between the two districts by which joint action is required before the Super
vising Principal's office can be dispensed with. 

The testimony before the Commissioner failed to support the contention 
that the action taken by the Jefferson Township Board of Education in abolish
ing the office of Supervising Principal was directed against Albert H. Gordon, 
the incumbent of the office, or was actuated by personal animosity or political 
antagonism. It appears from the evidence and especially from the sworn 
statements of four out of five of the board members voting for such abolition 
that such action was taken in the bona fide belief that the duties hitherto per
formed by the Supervising Principal could be just as efficiently performed 
by a helping teacher; and that no further expenditure towards such helping 
teacher's salary would be necessary than the district is already making' while 
receiving at the present time no benefit of her services. It appears that the 
board members voting for the abolition of the Supervising Principal's office 
expected to be able to save for the district approximately $800 a year and at 
the same time in no way decrea,e the efficiency of the school system. 

According to 28 Cyc. 445, 
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"The statutes requiring a hearing or opportunity to explain apply 
only where the removal is for incompetency, misconduct or other reason 
personal to tne individual removed, and not where the removal is made 
in good faith from motives of economy, as where the services are no 
longer needed, or there is not a sufficient appropriation to pay salaries, 
but to make a compliance unnecessary the office must be abolished in 
good faith." 

The Justice's' opinion in the case of Benjamin Evans 'Us. Board of Chosen 
Freeholders of Hudson County (53 Law 587) holds that 

"Whenever for economical reasons arising from governmental policy 
it may be thought wise to extinguish the office or position, the power 
which created can annul it. It is a matter of course that the exertion 
of the power to disestablish must be bona fide, for it is manifest that 
if it should appear that a formal act purporting to abolish such an 
office or employee, while the officer or position practically still remains 
in existence, such a subterfuge would be of no avail." 

In George F. Sutherland vs. Board of Street and Water Commissioners of 
Jersey City (61 Law 436) the opinion contains the following statement: 

"But it is settled that statutes of this nature (Vcterans' Acts) art" 
not designed to prevent the abolition of an office and the transf~r of 
its duties to another official, when such a course is taken bona fide for 
economical reasons or for the promotion of greater efficiency in the 
public service." 

A similar opinion was rendered in the case of William Boylan 'Us. Board of 
Police Commissioners of the City of Newark (58 Law 133) wherein it was 
held that the provisions of the Police Tenure Act were not sufficient to pre
vent the abolition of the offices of nine police sergeants and the transfer of 
their duties to four men denominated "Roundsmen" and a consequent saving 
of $5,000 per annum in salaries. 

It is quite apparent from the many decisions and authorities on the subject 
that whenever bona fide reasons exist, such as economy in the public interest, 
for the abolition of an officc' and the transfer of its duties to another official 
snch office may be abolished even though the incumbent be protected by a 
Tenure of Scrvice statute. 

In the case under consideration the testimony shows a bona fide belief on 
the part of the Board of Education of Jeffersoll Township that economy could 
be practiced and no efficiency lost by the abolition of the office of Supervising 
Principal and the transfer of its duties to a helping teacher, and in view of 
such a bona fide belief the abolition of the office was in the Commissioner's 
op.inion legal. 

The good faith of the action taken by the Jefferson Township Board of 
Education in transferring the duties of the Supervising Principal to a helping 
teacher is supported by the fact that the district in question is not the type 
which requires the entire time and attention of a supervisor, in which latter 
type the services of the helping teacher would not prove adequate by reason 
of the necessity of dividing her time between two or more districts. 
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In view of the absence therefore of any proof of a personal action against 
the incumbent of the office of Supervising Principal in Jefferson Township, 
but. on the other hand, in view of the abolition of the office for bona fide 
reasons, it is the opinion of the Commissioner of Education that the action of 
the Jefferson Township Board of Education was legal and should be sustained. 

The appeal is accordingly hereby dismissed. 
Dated July, 1923. 

DECISION OF TilE STATE BOARD OF EDUCATIO~ 

The Appellant, Albert H. Gordon, was employed as supervising principai 
by the Board of Education of Jefferson and Mount Arlington Townships in 
Morris County for a number of years under annual contracts. On April 30, 
1923, by a vote of five to three the Jefferson Township Board passed a resolu
tion to the effect that the office of supervisor of schools in the township be 
discontinued at the end of that school year, and that the county superintendent 
be asked to provide a helping teacher to supervise the schools of the township. 
Mr. Gordon appealed to the Commissioner, who, after hearing testimony, has 
held in an opinion in which the facts are fully stated, that the Board had the 
right to abolish the position of superintendent. notwithstanding the Appellant's 
tenure of office, unless in so doing it was prompted by motives of animosity or 
prejudice, and on that point the Commissioner finds that the weight of the 
evidence before him is that the action of the Board was in good faith and was 
not the result of animosity, passion or prejudice, but that, on the contrary, 
"the testimony shows a bona fide belief on the part of the Board of Education 
of Jefferson Township that economy cap be practiced and no efficiency lost by 
the abolition of the office of supervising principal and the transfer of its 
duties to a helping teacher." The record shows that this finding of the Com
missioner is justified by the evidence and should not be disturbed. Also we 
agree with the conclusions of law stated in his opinion and therefore recom
mend that it be affirmed. 

DISMISSAL OF SUPERVISING PRINCIPAL UNDER TENURE 

SUE H. COLES, Appellant, 
VS. 

THE BOARD OF EDUCATION OF PILESGROVE 

TOWNSHIP, Respondent. 

E. G. C. Bleakley, for the Appellant. 
T. G. Hilliard, for the Respondent. 

DllCISIO:-< OF THE COMMISSIONER of EDCCATION 

The Appellant has been in the employ of the Respondent continllollsly 
since September, 1903, and is, therefore, protected by Chapter 243, .p. L. 1909. 
commonly known as the Teachers' Tenure of Service Act. Said act provides 
that a teacher or principal, after three years of continuous service, cannot 



173 DISMISSAL Of SUPERVISING PRINCIPAL. 

be removed or subjected to reduction in salary "except for inefficiency, in
capacity, conduct unbecoming a teacher or other just cause," and upon written 
charges and after a hearing bdore the board of education. 

On July 20, I91I, written charges of "inefficiency, incapacity, conduct un
becoming a teacher and insubordination to the rules, requirements and 
orders" of the board of education were preferred against Miss Coles. 

The Respondent held a hearing on these charges on August 30, I91I, and, 
at a meeting held September IS, I9Il, the Respondent adopted the following 
resolution: 

"Resolved, That this Board do find the charges preferred by Richard K. 
Layton against Sue H. Coles, supervising principal of the school district of 
the Township of Pilesgrove, are true in fact, and that the said Sue H. Coles 
is guilty of conduct unbecoming a teacher, and of insubordination, and that 
such insubordination and conduct unbecoming a teacher is just cause for a 
removal from her position as supervising principal of the school district of 
the Township of Pilesgrove, Salem County, New Jersey, and that she, the 
said' Sue H. Coles, be and she hereby is dismissed from her employment as 
supervising principal as aforesaid and from the employment of this Board 
of Education in any position." 

At the hearing before me the counsel for the Respondent said "the general 
charge in the charges of inefficiency and incapacity is not sustained by the 
evidence and must therefore be abandoned. The Iredell charge is, in my 
humble judgment, clearly sustained by the evidence and is pressed. The 
charge in regard to the Mrs. Shoemaker incident is not withdrawn." 

The only charges to be considered, therefore, are, was the Appellant guilty 
of inefficiency, incapacity, conduct unbecoming a teacher and insubordination 
in the Iredell and Shoemaker cases? 

The charges in these cases are not sustained by the evidence. 
The resolution dismissing Miss Coles, adopted by the Board of Education 

of Pilesgrove Township at the meeting held September 18, 19I1, is null 
and void, and the judgment rwdered at said meeting is reversed. 

August 29, I9II. 

DISMISSAL OF SUPERVISNG PR.INCIPAL UNDER TENURE 

RUSSE:LL M. FITCH, 
Appellant, 

vs. 

THE: BOARD OF EDUCATION of SOUTH 
AMBOY, 

Respondent. 

Thomas Brown, for the Appellant. 
Samuel Schleimer, for the Respondent. 

DECISION OF THE: COMMISSIONE:R OF EDUCATION 

The Appellant has been the Supervising Principal of the Schools under the 
control of the Respondent for more than three years, and is therefore pro
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tected by the provisions of Chapter 243 of the Laws of 1900, commonly 
known as "The Teachers' Tenure of Service Act," and is liable to dismissal 
only for "inefficiency, incapacity, conduct unbecoming a teacher, or other just 
cause," and upon written charges and after a hearing by the Board of Educa
tion, at which he may be represented by counsel. 

Charges of inefficiency were preferred against the Appellant, and after 
a hearing the Respondent found the charges to be true in fact, and there
upon adopted a resolution dismissing him from his position as Supervising 
Principal. 

From this action he appeals, and prays that the action of the Respondent 
be declared null and void: 

1st, Because the action taken was not in accordance with the provi
sions of the Teachers' Tenure of Service Act; and, 

2d, Because the charge of inefficiency was not sustained by the 
evidence. 

The Tenure of Service Act provides, in part, as follows: 

"No principal or teacher shall be dismissed or subjected to reduction of 
salary except for inefficiency, incapacity, conduct unbecoming a teacher or 
other just cause * * * and after the charge shall have been examined 
irto and found true in fact by said Board of Education, upon rea'ionable 
notice to the person charged, who may be represented by counsel at the 
hearing." 

It appears that written charges were filed against the Appellant, that a 
copy was served upon him, and that he received notice to appear, on a certain 
date, before a Committee of the Board of Education, at which time a hear
ing on the charges would be held. It also appears that he applied for, and 
was furnished with, blank subpcenas for such witnesses as he desired to 
have summoned, that he appeared at the time and place stated in the notice, 
and that witnesses produced to sustain the charges were cross-examined 
by his counsel. There is nothing before me to show whether or not wit
nesses were produced in his behalf, or that any person refused to appear 
and testify for him. It also appears that the Committee is composed of 
all the members of the Board of Education, that all the members were 
present, and that the President of the Board presided. 

The Appellant asks that the action of the Board of Education in dismiss
ing him be declared null and void, for the reason that the hearing was 
held before a Committee of the Board and not before the Board itself 111 

regular session 
In view of the fact that all the members of the Board were present at 

the hearing, and that his counsel cross-examined witnesses then present, 
and the further fact that at the hearing before me he had full opportunity 
to present witnesses in his behalf, and to cross-examine those produced by 
the Respondent, I am of the opinion that there was a substantial compliance 
with the pr0visions of the Act, and that his rights have not in anywise been 
jeopardizerl. 
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After a careful study of all the evidence, I am of the opinion that the 
Appellant has been inefficient in the discharge of his duties as Supervising 
Principal. 

The appeal is dismissed. 

October 13, 1913. 

DECISION OF THE STATE BOARD OF EDUCATION 

11r. Fitch was supervising principal in the elYlploy of the Board of Educa
tion of South Amboy and protected by the provisions of the Teachers' 
Tenure of Service Act. On or about the 2d of April, 1913, written charges 
were preferred against him. On the IIth of April he was notified that the 
Teachers' Committee would hold a hearing upon the 16th, and he was re
quested to submit, by the 14th, a list of any witnesses whose presence he 
desired, so that subpccnas could be prepared. A trial was held, the Com
mittee rendered a report, and the Board, on or about the 30th of April, 
unanimously adopted a resolution sustaining the charges. The Board also 
unanimously resolved that Mr. Fitch's services would not be required after 
the close of the school year 1912-1913. 

Mr. Fitch appealed to the Commissioner of Education, and evidence was 
taken de novo. The record and briefs submitted to us aggregate about six 
hundred pages.. and we have carefully examined same. The record does 
not include a transcript of the proceedings on the trial before the Teachers' 
Committee. From the record, however, we assume that substantially the 
same facts ex-:epting those relating to the defense of Mr. Fitch were brought 
out upon that trial as upon the hearing before the Commissioner. The 
Commissioner considered various objections urged in behalf of Mr. Fitch 
and overruled same. V.Jith regard to the merits, he wrote: 

"After a careful study of all the evidence, I am of the opinion' that the 
Appellant has been inefficient in the discharge of his duties as supervising 
principal." 

Twenty-nine grounds are urged as reasons for the reversal of the deter
mination of the Commissioner and of the Board of Education of South 
Amboy. We have examined all. Those on which the most reliance is placed 
are three-fold. 

First: That the written charges were insufficient. 
Second: That the hearing should have been held by the Board of Edu

cation of South Amboy and not by any committee. 
Third: That the evidence failed to establish that Mr. Fitch was inefficient. 
We do not understand that any claim is made that Mr. Fitch was misled 

as to the meaning of the charges preferred against him. It was not neces
sary that such charges should have been prepared with the precision of an 
indictment. In our opinion, the charges were sufficient if Mr: Fitch was by 
them so apprised of the complaints against him, that he understood their 
nature, and could, if he so desired, prepare to meet them. A reading of 
the charges clearly shows that the complaints against Mr. Fitch were that 
there was no system, supervision or help to the teachers, that the schools 
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were not up to the standard, and that they had been deteriorating for a 
period extending over three years. The charges could perhaps have been 
drawn with greater precision, but their meaning was quite clear, and to the 
average mind would indicate that Mr. Fitch was charged with inefficiency 
and incapacity. 

The second objection which has been strongly urged is that the hearing 
was conducted by the Teachers' Committee and not by the Board of Educa
tion. The Commissioner carefully examined this objection, and we see no 
reason to differ from the conclusion reached by him. The Committee is 
composed of all the members of the Board of Education. All the members 
of the Board were present at the hearing, and the President presided. Under 
such circumstances we cannot see that the labelling of all the members of 
the Board as a Teachers' Committee, rather than as a Board, vitiated the 
proceedings. 

The third objection relates to the merits. In a word, the serious charge 
against Mr. Fitch was that he was a supervisor who did not supervise. The 
Board unanimously d.ecided that the charge was sustained: Upon a new 
hearing before the Commissioner he also was of the opinion that Mr. Fitch 
had been inefficient in the discharge of his duties as supervising principal. 
Mr. Fitch now urges that we should be convinced "beyond a preponderance 
of evidence" that he WaS inefficient and incapable. As we have to-day 
indicated in another case, it is our opinion that we should not interfere 
with the determination of a local Board of Education unless it appears that 
its conclusion was the result, not of honest judgment, but of passion or 
prejudice. The Tenure of Service Act provides that all charges shall be 
examined into by the local Board of Education, and that if such Board 
finds they are true in fact, the teacher may be dismissed. The Legislature 
has imposed the duty of determining if the charges are true in fact upon 
the local Board. Where evidence against a teacher is clear, or where, if 
Hot entirely clear, there is room for an honest difference of opinion, we 
should not interfere with the determination of the local Board. To do so 
would mean that we could substitute our judgment in place of its judgment, 
a substitution which, in our opinion, would be unauthorized and contrary 
to the intention of the Legislature. Where a Board unanimously decides 
that a supervising principal is inefficient and where the Commissioner after 
a very careful trial likewise concludes that he is inefficient. we should be 
slow to interfere. From an examination of the evidence we cannot say 
that the conclusion that Mr. Fitch was inefficient was the result of passion 
or prejudice rather than of honest judgment. 

The decision of the Commissioner of Education is affirmed. 

January 3. 1914
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DISMISSAL OF SUPERVISING PRINCIPAL UNDER TENURE 

[N THE MATTER OF THll ApPLICATION 

Of JARED BARHITE TO BE REINSTATED 

AS SUPERVISING PRI!I-cIPA~ OF THE 

SCHOOL DISTRICT OF THE TOWN OF 

WEST NEW YORK. 

Tennant & Haight, for the Appellant. 
Francis H. McCauley, for the Respondent. 

DECISION OF THE COMMISSIONER of EDUCATION 

The Petitioner was employed by the Respondent as Supervising Principal 
of Schools continuously for the four years ending June 30, 1910. He was 
dismissed from his position as Supervising Principal without charges having 
been preferred against him or a hearing given him as required by Chapter 243. 
P.	 L. 1909. 

If the Petitioner was protected by the provisions of said law the action 
of the Respondent was illegal and null and void. 

In the case of Marsteller VJ. The Board of Education of Pleasantville, 
the State Board of Education held that a principal or teacher who rendered 
services after September I, 1909, was protected by the provisions of Chapter 
243, P. L. 1909, even though he was serving under a contract entered into 
prior to said date, and which contract did not expire until after said date. 

The Petitioner was employed by the Respondent in Igoi and continued to 
serve without interruption until June, I9IO. He was, therefore, protected by 
the law above referred to, and the action of the Respondent in discharging 
him was null and void. 

April 2, 1913. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is an appeal by the Board of Education of the Town of West New 
York from a decision of the Commissioner to the effect that its act in dis
charging Mr. Barhite was null and void. 

No evidence was taken in the case. Mr. Barhite was a supervising prin
cipal in the public schools' of the Town of West New York for faur suc
cessive years prior to June, 1910. In that or the preceding month a successor 
was appointed in his place. Mr. Barhite protested against thi~ act and there
after wrote a letter to the Superintendent of Public Instruction, Mr. Charles 
]. Baxter. He received in reply a letter setting forth the rulings of the de
partment in regard to the Tenure of Service Act, one of which was contrary 
to his contention that his discharge was unlawful. Mr. Barhite's application 
to the Superintendent of Public Instruction was informal. There was, how
ever, nothing in the law which prescribed any particular form in which school 
controversies should be presented to the Superintendent of Public Instruction. 

12 S L D 
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Neither IS there anything now in the law which prescribes any particular 
form in which matters must be presented to the Commissioner of Education 
for his decision. Mr. Barhite sought the rulings of the Superintendent of 
Public Instruction with regard to the Tenure of Service Act. He received 
such rulillgs and there is no suggestion in the papers, Reither was there upon 
the argument, that he did nat understand that one of the rulings was con
trary to his contentions. He did not appeal to the State Board, but acquiescec1 
in the determination of the Superintendent, and did nothing further until 
after the ruling of this Board in the Marsteller case. 

The Board of Education of the Town of West New York had every reason 
to believe that Mr. Barhite acquiesced in the rulings of Mr. Baxter. Wf' 
believe Mr. Barhite has had his day in Court and that the Commissioner 
erred when he allowed him again to attempt to litigate the ma~~e-

July IO, 1913. 

CONCURRING OPINION OF DR. JOHN C. VAN DYKE 

Whether action was begun in this case by Barhite in I9IO and decided by 
the State Superintendent against him seems uncertain. The papers do not 
indicate the exact facts about this. Apparently there was an informal petition 
made which was answered by the State Superintendent in a letter enclosing 
certain decisions of the State Superintendent under the Tenure of Service 
Act. Barhite seems to have accepted these decisions as covering his case, and 
abandoned any further thought of action. If he did not, what became of his 
suit? If he started one, why did he i10t press it? If decided against him, 
why did he not appeal to the State Board of Education at that time? Action 
now, before a new tribur;al, after the lapse of three years, certainly argues 
negligence for which the Appellee alone should be held responsible. The 
argument of counsel for Appellant on that pomt seems well grounded. Bar
hite was guilty of laches or negligence in not pressing his cause. It is un
reasonable to suppose that the Appellant, the Board of Education of West 
New York, could or should wait three years upon the movement of the 
Appellee. 

Again, if the Appellee bases his present claim upon the ground that he has 
not been heard in Court; that his case has never been adjudicated, and that 
he expressly reserved all his rights in his protest against his dismissal in 
I9IO, the same question arises. 'Why did he not urge his claim before the 
State Superintendent in I9IO. Actions must be begun within a reasonable 
time. 

The Statute of Limitations was established for the very purpose of barring 
actions not started within a reasonable time. Can the Appellee contend that 
three years is a reasonable time to put forth his claim? The Appellant had 
to make new contracts or go on with the old one, and it was not possible 
for the Board of Education of West New York, the Appellant, to wait such 
a length of time upon the Appellee's movements. The matter could have 
been decided in three months, and the appellee should have pushed his claim 
to a decision. The consequences of his not doing so should fall upon his 

Ilf_ ••". 4 U 
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own head rather than upon the head of the Board of Education of West New 
York. VVhatever rights he may have had in 1910 under the Tenure of Service 
Act he has lost by his O'Wn negligence, either by failure to start a suit in 
the first place, or failure to press his right of appeal in the second place. 

The decision of the Commissioner is reversed. 

The Supreme Court, under date of February 18, 1914, dismissed the appeal. 

Affirmed by Court of Errors alld Appeals, 86 N. j. L. 674. 

DISMISSAL OF SUPERVISING PRINCIPAL UNDER TENURE 

ASBURY FOUNTAIN, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION OF 

MADISON TOWNSHIP, 

Respondent. 

jacob R. Van Mater Lefferts, for the Appellant. 
Charles T. Cowenhoven, for the Respondent. 

DECISION of THE COMMISSIONER OF EDUCATION 

Asbury Fountain, the Appellant in this case, was supervising principal in 
Madison Township, Middlesex County, up to june, 1916. He had occupied 
this position for more than three years. 

In April, 1916, charges were made against the Appellant by citizens of 
Madison Township. The principal charges against Mr. Fountain are that 
he has not been sufficiently diligent in visiting the schools of the township 
and that on his visits to the schools he did not remain for a sufficient length 
of time to make any examination of the progress that the pupils in the 
schools were making in their studies and that he could not in so short a 
time while visiting ascertain the character of the tuition that was given or 
the qualifications of the teachers to impart knowledge. 

These charges were regularly served upon Mr. Fountain. An appointed 
time was set and a hearing given by the Board of Education. At this hear
ing coullsel appeared for Mr. Fountain and also for the persons making 
the charges. Several witnesses were called on both sides and sworn testi
mony was taken by an official stenographer. In Madison Township there 
are eight teachers to be supervised. A supervising principal is supposed to 
give his whole time during school hours to his duties as a supervisol. 
Among the witnesses sworn were the eight teachers. After hearing the 
testimony the Board o£ Education found the Appellant guilty of the charges 
preferred. 

From this finding an appeal has been taken to the Commissioner, the 
case being submitted on the testimony taken before the local Board. An 
opportunity was given for oral argument before the Commissioner based 
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on this testimony. At this hearing, although both sides had notice, only 
the counsel for the Respondent appeared. 

After carefully reading all the testimony offered, I have reached the 
conclusion that a fair hearing has been granted the Appel1ant, and that the 
findings of the Board of Education are in accordance with the evidence 
in the case. 

The appeal is hereby dismissed. 

March 21, 1917. 

D!>ClSION OF THE STAT!> BOARD OF EDUCATION 

James F. Fielder, for the Appellant. 
Charles T. Cowenhoven, for the Respondent. 

The Appel1ant in this case was supervising principal of the schools in 
Madison Township, Middlesex County, up to February 3, 1916. At that 
time he resigned and was immediately reappointed to the same pOSitIOn. 
Noone pretends to know or say why he resigned, not even the Appellant 
himself, but the effect of his resignation was to cut him off from the benefit 
of the tenure of service act. Two months or more later charges were brought 
against the Appellant. \Naiving the question whether he was entitled to a 
trial under the tenure of service act. he was duly tried by the Board of 
Education of Madison Township. found guilty. and dismissed from service. 
He appealed to the Commissioner of Education, and his appeal was dis
missed. He is now before this State Board of Education on appeal from 
the Commissioner of Education. 

The trial was more or less· informal, as is usually the case with trials 
before school boards; incompetent and inconsequent evidence was admitted 
from both sides, and of the twelve charges against the Appellant several 
were dropped and several others were not sufficiently substantiated by the 
evidence. The chief charges, however. "that he was not sufficiently diligent 
in visiting the schools of the township and that on his visits to the schools 
he did not remain for a sufficient length of time to make any examination 
of the progress that the pupils in the schools were making in their studies, 
and that he could not in so short a time while visiting ascertain the char
acter of the teaching that was given or the qualifications of the teachers 
to impart knowledge"-these charges have been sufficiently proven by the 
evidence in the case. In summarizing the evidence, Appellant's counsel 
makes it appear that 98 visits were made to six schools in ISo days. We 
quote from counsel's brief: 

"This covers a period of approximately six months, or ISO days. Deduct
ing 55 days for Saturdays, Sundays and holidays, leaves about 125 school 
days. The teachers who testified represented six schools, and as there are 
eight schools in the district, two teachers were not called to testify. It 
must be assumed that Fountain paid the average number of 13 visits to 
the other two schools, otherwise the complainants would have called the 
teachers to testify against him, so that the total number of visits to the 
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eight schools were 124 for the 125 school days, or one school visited each 
day. Besides these specific visits, each teacher testified that he visited her 
school a number of times when he did not enter the school building. If 
the records showed that the teacher was managing her school properly, she 
did not require many visits. In addition to visiting schools, a supervising 
principal has many other duties to perform, such as acting as truant officer, 
preparing and filing state reports, county superintendent reports, and united 
attendance reports for each month; he must inspect toilets, deliver necessary 
supplies, and pay persons employed on school work It would therefore 
appear that with the number of school visits actually testified to he must 
have been an exceedingly busy man if he performed his other duties, and 
that he did perform them is apparent from the absence of charges on that 
score. The township in question is seven miles wide and fourteen miles 
long, and the schools are three or four miles apart." 

It is thus claimed that the Appellant "visited one school a day for 125 
school days." On the witness stand Fountain himself said that his visits 
were from fifteen minutes to an hour and a half each, but this is not sub
stantiated by the testimony of six teachers in the schools who say that the 
visits were from fifteen minutes to half or three-quartets of an hour, or 
with one witness from fifteen minutes to an hour. But taking Fountain's 
testimony at its face value the visiting of a school a day from fifteen minutes 
to an hour and a half does not constitute adequate or sufficient supervision 
on the part of a supervising principal whose whole time is supposed to be 
devoted to his office. In apportiouing school moneys for a supervising prin
cipal article XVII, section 223, 1. (a) of the School Law (1914) reads: "The 
sum of six hundred dollars to each district in which there shall have been 
employed a supervising principal or city superintendent of schools who shall 
have devoted his entire time to the supervision of the schools in such dis
trict." Th~ duty of a supervising principal is primarily the supervision of 
instrnction ll1 the classroom. His other duties are of minor importance and 
call for no such expenditure of time as counsel suggests. 

The best that the Appellant can claim in his testimony is that he was 
engaged in his duties of his office not more than an hour a day. This is such 
utterly inadequate service under the statute that it amounts to neglect of 
duty and on this count alone we think the Respondent, the Board of Educa
tion of Madison Township, was justified in dismissing the Appellant from 
service. 

The decision of the Commissioner of Education is affirmed. 

December I, 1917. 
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ABOLITION OF OFFICE OF SUPERVISOR OF ARTS 

LOUIS~ KuYL, 
Appellant,
 

vs.
 

BOARD OF EDUCA'l'tON OF THE CITY Of! 

PATtIl.SON, 
Respondent. 

Michael Dunn, for Appellant.
 
Randall Lewis, for Respondemt.
 

DECISIOK OF THE COMMISSIONER of EDUCATION 

The facts of the case as disclosed by the pleadings and by the testimony 
taken by the Assistant Commissioner at the hearing conducted in Paterson on 
November 12, 1924, are as follows: 

Appellant was first employed as a teacher in the public schools of the City 
of Paterson in 1913, and served as such continuously until December 13, 1923, 
when she was appointed Assistant Supervisor of Fine and Industrial Arts by 
the following resolution adopted by a majority vote of the Paterson Board of 
Education: 

"Resolved, That Miss Louise Kuyl be and is hereby transferred from 
the position of teacher at School No. 12 and appointed to the position as 
Assistant Supervisor of Fine and Industrial Arts, at a salary of $2,000 
per annum, dating from December 15, 1923, with annual increases of 
$200 up to a maximum of $3,000 per annum as per schedule of salaries 
for assistant supervisors adopted October 13, 1921, and effective Sep
tember I, 1922." 

Appellant continued to act as Assistant Supervisor of Fine and Industrial 
Arts until she was notified in February, 1924, that she would be transferred 
back to the position of instructor at Public School No. 12, which she had 
formerly occupied, as a result of the following resolution adopted by the 
Board at its meeting in February, 1924: 

"VVHEREAS, At the December meeting of the Board of Education Miss 
Louise Kuyl was transferred from the position of teacher in School 
No. 12 and appointed to the position of Assistant Supervisor of Fine 
and Industrial Arts, and 

"\VHEREAS, This attempted appointment would create an additional posi
tion of Assistant Supervisor of Fine a"rJ Industrial Arts in the school 
,ystem of the City of Paterson, and 

"WHEREAS, Under the rules of this board, before such a position can be 
created it is necessary that the motion or resolution creating such 
position should be submitted at a regular meeting of the board and 
held over until the next following meeting, therefore, be il 
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"Resolved, That this board does hereby rescind and set aside the 
attempted appointment of Miss Louise Kuyl as Assistant Supervisor of 
Fine and Industrial Arts, and does direct that she be transferred back 
to the position held by her as teacher in School No. 12, and be it further 

"Resolved, That the additional position of Assistant Supervisor of Fine 
and Industrial Arts attempted to be created as above set forth, be and 
the same is hereby abolished." 

Appellant thereupon under protest entered upon her duties in the position to 
which she had been transferred, namely, that of an instructor in School No. 
12, at a reduction of $50 in her annual salary, and proceeded to bring this 
appeal. 

.In the Commissioner's opinion there is no merit in the rllllpondent's con
tention as to the barrier in the way of appellant's appointment on December 
13, 1923, constituted by the rule of the board to the effect that any resolution 
creating a new position and adopted at a regular meeting must be laid over 
until the next following meeting of the board and then acted upon. This 
rule itself constituted an amendment of the board's previous rules of procedure 
and as such should, according to the board's own rules, have been passed 
only after having been read at two regular meetings or passed by the unanimous 
consent of all the members. The testimony shows that neither of these 
methods was employed in adopting the amendment above referred to re
quiring the laying over of a resolution creating a new position until the next 
meeting of the board. The latter rule, therefore, in the Commissioner's 
opinion, was not legally in existence at the time of appellant's appointment 
on December 13, 1923, and there could therefore be no violation of rules 
involved in the appointment being made without laying the resolution over 
until the next meeting of the board. 

Appellant's contentions, however, as to her legal right to regain the posi
tion of Assistant Supervisor of Fine and Industrial Arts from which she was 
removed in February, 1924, cannot, in the Commissioner's opinion, be sustained 
owing to the fact of the actual abolition of the position of Assistant Super
visor of Fine and Industrial Arts by the resolution of the Paterson Board of 
Education in February, 1924, as above set forth. The right of a board of 
education to abolish in good faith any office or position under its control 
even though the incumbent be under tenure has been sustained by many 
authorities in this State, notably that of the case of Albert H. Gordon vs. 
Jefferson Township Board of Education, sustained by the State Board of Educa
tion in October, 1923. The right, moreover, of the incumbent to a notice and 
hearing under the Tenure Law exists only while the office itself remains and 
not when such office has been abolished. 

Since, therefore, the evidence in the case before us shows the position of 
Assistant Supervisor of Fine and Industrial Arts to have been legally abolished 
by the Paterson Board of Education, the validity of such abolition in spite of 
Appellant's tenure is hereby sustained. 

The appeal is accordingly dismissed. 

January 7, 1925. 
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DISMISSAL OF TEACHER UNDER TENURE 

ELr.A CONROW, 

Appellant, 
vs. 

BOARD OF EDUCATION OF THE TOWNSHIP 

OF LUMBERTON, 

Respondent. 

Richard B. Eckman, for the Appellant. 
Davis & Davis, for the Respondent. 

DeCISION OF THe COMMISSIONER OF EnUCATrCN 

The Appellant had been employed by the Respondent as a teacher in the 
schools under its control consecutively for the term of eight years at the 
close of the school year of I9II-I2. 

The Respondent failed to assign her to any school for the year of 1912-13, 
and gives as a reason that her hearing is so defective as to make it impos
sible for her to give satisfactory service. It is admitted that no charges, in 
writing, were preferred against her, and that she was not given a hearing. 

Chapter 243, P. L. 1909, provides that the "service of all teachers, principals, 
supervising principals in the public schools in any school district in this State 
shall be during good behavior and efficiency after the expiration of three con
secutive years of service in that district. * * * No principal or teacher shall 
be dismissed or subjected to reduction of salary in said district except for 
inefficiency, incapacity, conduct unbecoming a teacher or other just cause, 
and after a written charge of the cause or causes shall have been preferred 
against him or her * * * and after the charges shall have been exam
ined into and found true in fact by said Board of Education upon reasonable 
notice to the person charged, who may be represented by counsel at the hear
ing." 

The discharge of the Appellant in the absence of written charges and 
without a hearing was in violation of the provisions of the statute above 
quoted. The Appellant is, therefore, still in the employ of the Respondent, 
and is entitled to her salary. 

November 25, 1912. 
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DISMISSAL OF TEACHER UNDER TENURE 

El.LA CONROW, 

APPellant,
 
vs.
 

BOARD OF EDUCATION OF LUMBERTON 

TOWNliHIP, 

Respondent. 

Richard B. Eckman, for the AppelIant. 
Davis & Davis, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

It is admitted that the AppelIant was employed as a teacher in the schools 
under the control of the Respondent continuously for eight years at the close 
of the school year ending June 30th, 1912, and that the Respondent did not 
assign her to any school at the opening of the fall term in September last. 

On January 9th, 1913, written charges that she was incapacitated from 
performing her duties as a teacher by reason of deafness were filed with the 
Board of Education of Lumberton Township; on January 13th said Board, 
after examining witnesses, declared the charges sustained and dismissed her. 

Miss Conrow is exceedingly deaf, and, without the aid of some mechanical 
device is undoubtedly incapacitated from performing the duties of a teacher. 
Her deafness has been of long standing, and it is evident from the testimony 
that the condition has changed very little, if a'ny, since she was first employed 
by the Respondent eight years ago. Miss Conrow, since the close of school in 
June, 1912, has procured a mechanical device known as the "acousticon" and 
with this she is able to hear distinctly. If the Respondent was of the opinion, 
as is shown by retaining her in its employ, that the services of Miss Conrow 
were satisfactory and efficient for eight years while her difficulty in hearing 
was about the same, there appears to be no good reason for dismissing her 
on account of her deafness, after she had secured an appliance which enables 
her to hear almost, if not quite, as well as a person with normal hearing. 

The action of the Respondent in dismissing the Appellant was in violation 
of the provisions of Chapter 243, P. L. 1909, commonly known as the 
"Teachers' Tenure of Service" law, and is, therefore, null and void. 

April 18, 1913. 

DECISION OF THE STATE', BOARD OF EDUCATION 

Miss Conrow was a teacher in the employ of the Board of Education of 
Lumberton Township. In January, 1913, a charge was preferred that because 
of deafness she was incapacitated to serve as a teacher. Evidence was taken 
at a hearing of which she had notice. The charge was found to be true in 
fact and she was dismissed. She appealed to the Commissioner of Education, 
and he ruled that her dismissal was contrary to the Tenure of Service Act, 
and, therefore, null and void. 
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That act provides that a teacher who has been charged with incapacity rna:\, 
be dismissed if she has been given a trial after reasonable notice, and if 
the charge has been found true in fact by the Board of Education having 
charge of the school in which she was engaged. 

In this case we have not been furnished with transcript of the proceedings 
of the trial before the local board, but, from the argument, we infer that the 
evidence adduced before it was substantially the same as that before the 
Commissioner. As the pracedure prescribed by the statute was followed, 
but two questions arise: first, was the charge such as, if found true in fact, 
would justify dismissal; and, second, was the finding that the charge wa~ 

true in fact so clearly against the weight of evidence as to lead to the con
clusion that it was the result, not of honest judgment, but of passion or 
prejudice. The charge against Miss Conrow was that she was so deaf that 
she was incapacitated to properly perform the duties of a teacher. Hea~ing 
is so essential to a teacher that we cannot say that its substantial impairment 
is not just cause for dismissal. That Miss Conrow is quite deaf is admitted. 
She contends, however, that between the time when she last taught and the 
time of her trial she had purchased an acousticon with the aid of which, at 
the time of the trial, she could hear as well as the average person. It is urged 
that as teachers are permitted to wear glasses to improve their vision, those 
with defective hearing should likewise be allowed to wear acousticons. It is 
not necessary however for us to decide to what extent local boards must 
submit to the use of instruments by teachers to overcome defects. On the 
trial evidence was submitted tending to show that the acousticon is not the 
equal of the normal ear. In fact, it was admitted that hearing with it is, to 
same extent, dependent on the direction from which the sound comes. 

There is a suggestion that the Board of Education of Lumberton Town
ship is estopped to claim that J\-1iss Conrow is incapacitated because she had 
been in its employ for many years during most, if not all, of which time her 
hearing was defective. 'vVe cannot subscribe to a doctrine that a Board 
which, because of sympathy or other reason, tolerates an inefficient teacher, 
ttlereby estops itself and the public which it represents from dismissing her. 
If such were the law, a sympathetic, or an incompetent, or a dishonest Board 
might confer a life tenure on an absolutely incompetent teacher. 

The decision of the Commissioner of Education is reversed, and the deter
mination of the Board of Education of Lumberton Township affirmed. 

January 3, 1914. 
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DISMISSAL OF TEACHER UNDER TENURE 

WALTER G. DAVIS, 

Appellant,
 
vs.
 

BOARD OF EDUCATION oJ! THE TOWNSHIP 

OF Ovr;RPECK, 

Respondent. 

John Scott Davison, for the Appellant. 
William ]. Morrison, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

From the "Agreed State of Facts" it appears that the Appellant was con
tinuously in the employ of the Respondent from 1906 to the end of the 
school year in 1912; that from September, 1906, to June, 1909, he was a 
teacher in the High School, and from September, 1909, to June, 1912, was 
principal of the High School, and that his salary for the school year of 19II
1912 was $1,200. It also appears that in August, 1912, the Respondent for
warded to the Appellant for his signature a contract for the school year of 
1912-13 at a salary of $1,200. Said contract does not specify the position 
to which the Appellant had been assigned, and it appears that when he 
reported for duty on the opening of the schools in September, 1912, the per
son who had bee~ appointed to succeed him as principal assigned him to 
teach the eighth grade in School No. I, which assignment the Appellant 
declined. 

Chapter 243, P. 1. 1909, provides that "the service of all teachers, princi
pals, supervising principals of the public schools in any school district of 
this State shall be during good behavior and efficiency, after the expiration 
of a period of employment of three consecutive years in the district. * * * 
No principal or teacher shall be dismissed or subjected to a reduction of 
salary in said district except for inefficiency, incapacity, conduct unbecoming 
a teacher or other just cause." 

It is claimed by the Appellant that the recommendation of the committee 
adopted by the Respondent at the meeting held May 17th, 1912, was a dis
missal, and therefore in violation of the Teachers' Tenure of Service Act, 
above quoted, no charges having been preferred against him as required 
by said act. 

This recommendation reads as follows: 

"The Committee on School Government recommends that Walter G. 
Davis be not re-employed as principal of and instructor in the High School 
of Overpeck Township for the coming year, it being our conviction that 
the best interests of the schools would be served by dispensing with his 
services." 

Taken alone, this action, in the absence of any charges or hearing, would 
undoubtedly be a violation of the Tenure of Service Act, but taken in con
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llection with the fact that the Respondent tcndcred him a contract for the 
ensuing year is evidence that all that was intended was to relieve him of 
his duties as principal of the high school, and that the "dispensing with 
his services" applied only to his position as principal, and that it was not 
the intention of the Respondent to dismiss the Appellant from its employ 

The Tenure of Service Act prohibits a Board of Education from dismiss· 
ing a teacher, except in the manner provided in the act, but makes no 
reference to the transfer of a principal or teacher to another position. 

The counsel for the Appellant admits that a person protected by the 
Tenure of Service Act may be transferred from one position to another, 
provided such transfer is made by a vote of a majority of all the members 
of the Board of Education. In the absence of proof to the contrary, it 
must be assumed that the transfer of the Appellant to the eighth grade in 
School No. I was legally made. 

The counsel for the Respondent argued that the positions of principal and 
teacher are separate and distinct, and therefore the Appellant was not pro
tected by the Tenure of Service Act for the reason that he had held the 
position of principal only for three years, and that he would not be pro
tected by said act until he had entered upon his fourth year of service as 
principal. 

I am clearly of the opinion that the Legislature did not intend to divest 
a Board of Education of its power to transfer a teacher or principal from 
one point to another as the best interests of the schools demanded, and 
that a Board of Education may make such transfer. provided there is no 
reduction in salary. 

A contract betwecn a Board of Education and a teacher protected by the 
Tenure of Service Act is unnecessary for the reason that the terms of the 
contract are fixed by said act. The Appellant has not lost any of his rights 
by failing to sign the contract forwarded to him. neither would his rights 
have been impaired had he signed it. 

The appeal is dismissed. 

November 7. 1912. 

DECISION OF THE STATE BOARD OF EDUCA'fION 

On May 17. 1912, the Respondent's Committee on School Government 
recommended that the Appellant should not be re-employed as principal in 
its High School. The recommendation apparently was adopted and the 
Appellant appealed to the Commissioner of Education. His appeal was 
dismissed on the ground that he had been assigned to teach in an elementary 
school at the salary received by him as a principal and that such a transfer 
was within the power of the Board. From the decision of the Commissioner 
he has appealed to this Board. 

In 1906 Mr. Davis was employed as a teacher in the High School of the 
Township of Overpeck. He was re-employed in 1907 and 1908. In 1909 he 
was appointed principal of the High School. and served as such until June, 
1912. In May, 1912, a Committee of the Board recommended that he should 
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not be re-employed as principal and that the best interests of the schools 
would be served by dispensing with his services. Thereafter another prin
cipal was appointed in his place, and when he reported for duty in September, 
1912, he was assigned to teach the eighth grade in an elementary school. 

In Chapter 243 of the Laws of 1909, known as the Tenure of Service Act, 
it is provided that: 

"The service of all teachers, principals, supervising principals of the public 
schools in any school district of this State shall be during good behavior 
and efficiency after the expiration of a period of employment of three con
secutive years in that district." 

I t is further provided that: 

"No principal or teacher shall be dismissed or subjected to reduction of 
salary in said schouI district except for inefficiency, incapacity, conduct un
becoming a teacher or other just cause, and after a written charge of the 
cause or causes shall have been preferred against him or her, signed by the 
person or persons making the same, and filed with the secretary or clerk of 
the Board of Education having charge of the school in which the service is 
being rendered and after the charge shaH have been examined into and found 
true in fact by said Board of Education, upon reasonable notice to the per
son charged, who may be represented by counsel at the hearing." 

Mr. Davis comes within the terms of the Act and is entitled to its pro
tection. The Question to be decided is the measure of such protection. It is 
claimed by the Respondent and has been held by the Commissioner that the 
protectiDn merely covers service, and that Mr. Davis not only could be 
changed about as a principal but could also be assigned to teach, provided that 
his salary was not reduced. He was so assigned, and, as stated in the argu
ment, is now serving under protest as a teacher at the salary received by 
him as a principal. The township is now paying the salary allotted to the 
principal of the High School to two persons, though one is a teacher in an 
elementary school. If the decision appealed from is sound, there is nothing 
to prevent a Board from elevating any teacher who has served more than 
three years to a position as principal, increasing his salary and subsequently 
assigning him to teach with the assurance that though but a teacher he will 
thenceforth receive the salary of a principal. By such procedure a school 
district might .be called upon to pay the salary of a principal not to one 
teacher, as in Overpeck, but to many. If the Respondent's construction of the 
law is correct, it is within the power of any Board to transfer a man who is 
a principal to a position as teacher in the lowest grade. In other words, It 
would be within the power of a Board to assign a man who is receiving a 
salary of $3.000 or more to teach in a grade where the usual salary paid in 
the district for such grade is only one-fifth or one-sixth of that amount. If 
such procedure can be adopted, it would not only be unjust to the taxpayers, 
but it would promote dissatisfaction among teachers, for what teacher would 
not feel aggrieved if another teaching the same grade, with no more experi
ence, was paid the~;alary not of a teacher but of a principal? 
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vVe cannot believe that the Legislature by the enactment of the Tenure of 
Service Act intended to place it within the power of a Board of Education 
to pay for a $500 position a salary of $3,000 or more merely because in its 
opinion the person receiving such large salary is not competent to fill the 
position for which that sum has been allotted. Such a construction of the 
Act is not in accord with reason, and should not be adapted unless the lan
guage admits of no other. If a man who is principal is not competent, he 
should be removed, rather than given less responsible work at the same com
pensation. If he is fit only to teach, he should receive only the salary of a 
teacher. 

The language of the statute is not such as to compel a district to retain 
an incompetent principal. It is provided that a principal may be removed for 
any just cause, and incompetency is certainly a just cause. The record is 
silent as to whether the Appellant in this case is competent or incompetent to 
act as principal of a high school. Does the statute, fairly construed and with 
due regard to consequences prescribe that a principal may, without cause be 
reduced to the rank of a teacher? 

It reads: "No principal or teacher shall be dismissed" except for just cause 
after a trial. This language, in our opinion, is the equivalent of (r) no 
principal shall be dismissed and (2) no teacher shall be dismissed except for 
just cause after a trial. vVhen a principal is reduced to the rank of a teacher 
he is dismissed as a principal just as smely as is an officer in the Army dis
missed as such when he is reduced to the ranks and another assigned to his 
place or as would a teacher be dismissed as such if made a truant officer or a 
janitor. 

No trial was given the Appellant, so that as we construe the statute it, 
provisions were disregarded by the Respondent. 

The case of McManus vs. Newark, 20 Vroom r75, has been cited in sup, 
port of the contention of the Respondent. In that case a transfer from de
tective to patrol duty was held not to contravene the Police Tenme of Service 
Act. In that Act, however, it is provided that "no person shall be removed 
from office or employment in the police department of any city." If in the 
Tenure of Service Act t1l1der consideration it had been provided that no 
person engaged in the public schools shall be removed from office or employ
ment, the case would be analogous. The Legislature, however, instead of 
saying that "no person" shall be dismissed has enacted that "no principal or 
teacher shall be dismissed." 

The record shows that the original intention of the Respondent was to 
entirely dispense with the services of the Appellant. When it was found that 
he was protected by the Tenure of Service Act, it transferred him fram the 
position of principal in the High School to that of teacher in an elementary 
school. 

I nstead of complying with the statute and preferring charges against the 
Appellant, it endeavored to evade the statute, and if its act is sustained it will 
be within the power of Boards, if so disposed, not only to pay the salary of 
principals to favorite teachers, but also to so degrade and humiliate worthy 
principals that the protection which the statute is supposed to afford them 

u.. • 
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would really become a myth. We do not believe that we should place a con
struction on the statute which will so readily enable Boards to evade its pro
visions. 

In a very recent case, Standard Sanitary Mfg. Co. vs. United States, 226 
U. S., the Supreme Court of the United States, in construing the Sherman 
Law, wrote: 

"This court has had occasion in a number of cases to declare its principle. 
Two of those cases we have cited. The others it is not necessary to review 
or to quote from except to say that in the very latest of them the comprehen
sive and thorough character of the law is demonstrated and its sufficiency to 
prevent evasions of its policy 'by resort to any disguise or subterfuge of form,' 
or the escape of its prohibitions 'by any indirection.''' 

The decision of the Commissioner is reversed and the reduction of the 
Appellant from the rank of a principal to that of a teacher is adjudged con
trary to law. 

March I, 1913. 

CONCURRING OPINION llY DR. JOHN C. VAN DYKE 

(I) It seems from the agreed state of facts in this case that the Appellant, 
Prof. Davis, was the first employed by the Respondent, the Board of Educa
tion of the Township of Overpeck, in 1906, as a teacher in its High School; 
that he continued in that capacity until 1909, and after that, to wit, May 
7th, 1909, he was employed as a Principal. He continued to hold the position 
of Principal until May 17th, 1912, when he was notified, by recommendation 
of the Respondent, that "the best interests of the school would be served by 
dispensing with hi.s services." No charges were preferred against him. 
Three months later the Respondent offered the Appellant a secon'd contract, 
for a service unspecified, at the same salary he had been receiving as Principal. 
When the Appellant reported for work he was assigned, not to principal's 
work, but to teaching in the eighth grade. He protested and claimed pro
tection under the Tenure of Service Act. 

(2) All told, the Appellant served six years in the Respondent's schools, 
thrte years as teacher and three years as Principal. Counsel for the Respond
ent contends that there should be three consecutive years as a Principal for 
the Appellant to come under the Tenure of Service Act. Even admitting for 
the moment that this is necessary, and that his three previous years as a 
teacher are not to count, he was still under contract with the Respondent from 
May 7, 1909, to May 17, 1912, a matter of three years and over. The twisting 
of the dates to read from school year to school year, beginning in September 
and ending in September is ingenious, but does not alter the facts that the 
Appellant served as a Principal for three years and ten days under contract 
with the Respondent, and for three years before that had been a teacher under 
the Respondent. Commissioner Betts in his decision recognizes that the 
Appellant is within the Tenure of Service Act, saying that the recommenda
tion of the Respondent dispensing with the .Appellant's services "taken alone 
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in absence of any charges or hearing was undoubtedly a violation of the 
Tenure of Service Act." It must be assumed that the Tenure of Service Act 
was designed to meet just such cases as this, and that the Appellant herein 
was, with his six years of service, well within the provisions of the act. 

(3) When the Respondent on May 17, 1912, passed its recommendations 
that the Appellant's services should then and thereafter be dispensed with, 
there was no mention of service in any other capacity than as Principal. 
There was evidently an attempt made to dispense with Prof. Davis's services 
in any and every capacity. It can be construed in no other way than as a 
dismissal, and the contention of the Appellant that it was a dismissal, that it 
was a dismissal without charges, and that it was in violation of the Tenure 
of Service Act must be upheld. 

(4) On August 12, 1912, three months after this dismissal, the Respon
dent offered the Appellant another contract for an indefinite service, at the 
same salary he had been receiving as Principal. This cannot be considered 
as a renewal of the old contract as Principal, but an entirely new under
taking, a new contract which the Appellant could accept or reject as he 
thought best. He accepted it under protest, still insisting that he was a Prin
cipal, not a teacher, and protected by the Tenure of Service Act. The 
second contract may perhaps be pleaded in explanation of the Respondent's 
intentions and good will, but it does not alter the essential fact that the 
Appellant was dismissed without formal charges, after he had served six 
years as teacher and Principal in the Respondent's schools and was within the 
Tenure of Service Act which forbids this very thing. 

(5) The question of the Respondent's right to promote or demote the 
Appellant, to place him in one position or another, is dealt with in another 
opinion in this case, filed herewith, in which concurrence is herewith ex
pressed. The main contention of the Appellant that the Tenure of Service 
Act has been violated, that the second contract is inoperative, and that he is 
still a Principal in the Respondent's employ should be sustained. 

Decision of the STATE BOARD OF EnUCATION affirmed by SUPREME COURT, 
May 21, 1913. 

NEW JERSEY SUPREME COURT 
BOARD of EDUCATION OJ.<' THE TOWN

SHIP OF OVERPECK, 
Prosecutor,
 

vs.
 

STATE BOARD OF EDUCATION ET AL., 
Defendants. 

Submitted May 10, 1913-Decided May 21, 1913. 

Certiorari to a decision of the State Board of Education reversing on 
appeal a ruling of the Commissioner of Education which dismissed the 
appeal of Walter G. Davis from the action of the Overpeck Board in super
seding him as principal d the high school. 
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Argucd before Parkcr J. at Chambers. 

For the Prosecutor, William J. Morrison, JI. 

For the Defendants, John S. Davison. 

Mcmorandum by Parker J., May 21, 1913. 

This case was presented to me sitting as a single Justice with a view of 
an early decision, and as connsel join in reqnesting a speedy termination of 
the matter and no questions of particular difficulty seems to be involved, I 
will state my conclnsion somewhat informally. 

The case arises under what is called the Teachers' Tenure of Office Act 
C. S. Compiled Statutes 4763. That act provides inter alia that "The service 
of all teachers, principals in any school district shall be 
during good behavior and efficicncy after the expiration of the period of 
employment of three consecutive years in that district No principal 
or teacher shall be dismissed or subjected to a reduction of salary in said 
school district except for inefficiency," etc., and after charges and trial. 

Mr. Davis served several years in the Overpeck district as a teacher and 
for three years as principal of the high school, the latter under written 
contracts pursuant to Section 106 of the School Act and which show that 
his three years of service expired early in September, 1912. In May, 1912, 
his discharge was recommended by a committee of the board; in August the 
employment of anothcr as principal was recommended by the same com
mittee; soon after the board tendered him a written contract for service 
as teacher ill the public school at the same salary he had had as principal 
of the high school but he did not execute it. He reported as principal of 
the high school at the beginning of the year and was debarred from serving 
as such. 

I agree entirely with the State Board that Mr. Davis was protected by 
the act; that his thrce ycars of service beginning with September, 1909, 
entitled him to the benefit of its provisions; that the fact of his service 
undcr contracts for a definite term did not prejudice his rights if that service 
was continuous and for the statutory period; and that his attempted assign
ment as teachcr in a lower grade was legally tantamount to and in fact 
operated as an attempted dismissal as principal of the high school. 

The technical objection that the appeal was taken on August 28, 1912, 
before the expiration of a calendar year, and was taken from a resolution 
of May 27th and the appointment of another on August 27th, would have 
no weight. The case has been successively heard by the Commissioner of 
Education and by the State Board on its merit and the point is too late now. 

The decision or judgment of the State Board of Education is affirmed 
with costs. 

13 S L D 
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NEW JeRSEY SUPReME COURT 

BOARD 01' EDUCA'l'ION OF THE TOWN-j 
SHIP OF OVERPECK, 

Prosecutor, 
vs. On Certiorari., 

STATE BOARD 01' EDUCA'l'ION, WAI/rER] 

G. DAVIS ET AI,., 

Defendants. 

Additional memorandum May 28, 1913. 

Counsel for prosecutor calls my attention to the fact that in the original 
memorandum no notice is taken of the point made by him that as Mr. 
Davis was serving under a written contract for a definite term of one year 
from September 5, 1911, the decision of the Court of Errors and Appeals 
in Hardy vs. Orange, 32 Vroom 620, controls this case. The point was not 
overlooked, but was considered and deemed to be without merit. The Tenure 
of Office Act of 1909 must be read in view of the law in force when it was 
passed. The School Act of 1903, which the Act of 1909 was intended to 
modify, provides in Section 106 that the boards of education may make 
rules and regulations governing the engagement and employment of teachers 
and principals, the terms and tenure of such employment, etc., that the 
employment of any teacher shall be dependent upon and shall be governed 
by the rules and regulations in reference thereto. In the absence of such 
rules and regulations, it requires the contract of employment to be written 
and in triplicate; and provides that the State Superintendent of Public 
Instruction shall prepare and distribute blanks for contracts between boards 
of education and teachers. The approved form of such a contract will be 
found annexed to the compilation of the School Law prepared by the State 
Superintendent of Public Instruction and printed in pamphlet form, and the 
several contracts under which Davis served from year to year follow that 
form and are evidently drawn on printed blanks. It does not appear in either 
the return or the additional proofs submitted to m~ that the Overpeck board 
made any rules or regulations. What does appear is that Davis was em
ployed as principal under three successive annual contracts drawn in strict 
compliance with the Act of 1903 and in the official form promulgated by State 
authorities. 

N ow it seems to me perfectly plain that the Act of 1909 was intended 
to apply to "employment" under the Act of 1903, i. e., of either employment 
under rules and regulations or one under contract; and that it is this applica
tion that distinguishes the case from Hardy vs. Orange. 

If the Act of 1909 does not affect "employment" under contract, we must 
read ilHo its language that it applies only to employment under "rules and 
regulations." And, if such rules and regulations provided for example that 
the employment of teachers should be for a fixed period no longer than 
two years (or indeed for any such term) at the end of which time there 
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must be a re-employment, a term would be effectively fixed by a contract 
recognized by the statute as arising out of the rules and regulations, and 
the object of the Act of 1909 would again be as effectually defeated as if 
there were a written contract. The result would be that the Act of 1909 
would apply only to cases where there had been a three years' service under 
an employment for an indefinite term. I do not see how the plain intent 
of the Act of 1909 could be more completely nullified; for the number of 
tea~hers who were not serving for fixed terms at and after the passage of 
the Act of 1909 must be comparatively small. Manifestly the Tenure of 
Office Act was intended to apply to all forms of "employment" contemplated 
by Section 106 of tbe School Act. If the board wished to avoid the Tenure 
of Office Act, it could have made the term of the 1911 contract less than 
a year, or it could bave given thirty days' notice during the year, as provided 
in the contract, and thus cut off the employment short of three years. Not 
having done so, the Act of 1909 applies. 

The counsel for defendant Davis, asks that certain depositions and evidence 
outside of the return be struck out and not considered, because not before 
the Commissioner or tbe State Board of Education. Section 2 of the 
Certiorari Act permits the consideration of such evidence, and I have con
sidered it in disposing of the case, and see no good reason why it should 
be struck out or disregarded. It contains among other tbings the contract 
of 1911 which does not appcar in the return proper, although its existence 
and contents wcre doubtless known to both the Commissioner and the Statt> 
Board. 

DISMISSAL OF TEACHER UNDER TENURE 

ROBERT A. CLAYTON, ADMINISTRATOR OF 

HELEN R. SUMNER, DECEASED, 

Appellant, 
VS. 

BOARD OF EDUCATION OF THE CITY OF 

ORANGE, 

Respondent. 

Herbert W. Knight, for the Appellant. 
Arthur B. Seymour, for the Respondent. 

DECISION 01' THE COMMISSIONER OF EDUCATION 

The Appellant is the Administrator of the goods, chattels and credits of 
Helen R. Sumner, deceased. 

Helen R. Sumner was employed as a teacher in the schools under tbe 
control of the Respondent from 1906 until June, 1910. In April, 1910, she 
was notified that "it will be necessary to engage a teacher in your place 
next year." The Appellant protested that her dismissal was in violation of 
the provisions of Chapter 243, P. L. 1909, known as the "Teachers' Tenure of 
Service" law. and reported for duty at the opening of the schools in Septem
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!ler, 1910, but was not permitted to render any service ami has not Deen paid 
any salary since the close of school in June, IgIO. 

Mrs. Sumner filed in this Department an appeal from the action of the 
Respondent and died while the appeal was pending, whereupon, Robert A. 
:layton, the administrator of her goods, chattels and credits was substituted 
as the Appellant in this matter. 

The Respondent denies that Mrs. Sumner was protected by the provisions 
·:>f the Tenure of Service law, for the reason that the contract between her 
and the Respondent was entered into, prior to the passage of said law, for a 
definite term, which did not expire until after said law went into effect, and 
claims that she was not dismissed, but was not re-employed upon the expira
tion of her contract, also that the failure to re-employ her was not in viola
tion of the provisions of said law, for the reason that the Legislature had no 
power to impose its conditions in the case of a teacher who had entered into 
a contract prior to the date on which said act went into effect, and for a 
defini te term. 

In the case of Marsteller vs. The Board of Education of the Borough of 
Pleasantville, the State Board of Education, at a meeting held December 7th, 
1912, held that the provisions of Chapter 243, P. L. 1909, applied to all 
teachers who were employed after September I, 1909, and who had been in 
continuous service in the district more than three years, and that making said 
act applicable to teachers who were serving under contracts entered into prior 
to said date was not in violation of the provisions in the Constitution pro
hibiting the enactment of laws violating the obligations of contracts. 

The action of the Respondent, therefore, in refusing to re-employ Mrs. 
Sumner in September, 1910, was a dismissal and a violation of the provisions 
of the "Teachers' Tenure of Service" law, and was illegal, null and void. 

April 18, 1913. 

DECISION OF THE STATE BOARD of EDUCATION 

This case comes before the State Board of Education on appeal from the 
decision of Assistant Commissioner Betts. The facts are agreed upon by 
counsel and the case hinges l1pon the Tenure of Service Act; first, as to 
whether it is applicable in this case, and, second, as to whether the act itself 
is constitutiona!. 

I. The statute specifically says "the service of all teachers, principals. super
vising principals of the public schools in any school district of this State shall 
be during good behavior and efficiency, after the expiration of three consecu
tive years in that district. unless a shorter period is fixed by the employing 
board." The statute goes on to point out exactly when and how the period of 
these years shall be counted by saying "Provided, that the time any teacher, 
principal, supervising principal has taught in the district in which he or she 
is employed at the time this act shall go into effect, shall be counted in deter
mini.ng such period of employment." It is not disputed that Helen R. Sumner 
was a teacher employed by the Board of Education of the City of Orange 
when this act went into effect (Sept., 1909), that she remained in the 
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service of the said Board for nearly a year after it had gone into effect (i. e., 
until June 30, 1910), that she had been in the continuous service of the said 
BO'lrd for some fourteen yean; prior to the passage of the act (i. e., from 
1896 to 19(9). With this statement of the facts and the specific statements 
of the law it is impossible to reach any other conclusion than that the said 
Helen R. Sumner was well under the Tenure of Service Act and entitled to 
its protection. 

z. In the case of Marsteller vs. the Board of Education of the Borough 
of Pleasantville, the State Board assumed the constitutionality of the Tenure 
of Service Act. It does so again in this case. The act does not prevent 
school boards from dismissing teachers and terminating contracts, but pro
vides that this shall be done in a deliberate manner and upon sufficient 
grounds. It provides that the teacher be given a trial and heard in her own 
defense. There seems nothing in this that "impairs the obligation of con
tracts," as that clanse of the Constitution has been interpreted. 

The decision of Acting Commissioner Betts is sustained and the appeal 
dismissed. 

February 7. 1914. 

DISMISSAL OF TEACHER UNDER TENURE 

LAURA C. WELCH, 
Appellant, 

VS. 

THE BOARD OF EDUCATION OF WEST 
ORANGE, 

Respondent. 

Laura C. Welch, pro se. 
Simeon H. Rollinson, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The Appellant, prior to April, 1913, had taught continuously in the schools 
under the control of the Respondent for more than three years, and was, 
therefore, protected by the provisions of Chapter 243 of the Laws of 1909, 
commonly known as the "Teachers' Tenure of Service Act." She claims that 
she was principal of the St. Cloud School and that the action of the Re
spondent, on June 9, 1913, transferring her to a position as teacher in the St. 
Mark's School was in violation of the provisions of said act. as interpreted 
by the Conrt in the case of Davis vs. Board of Education of the Township 
of Overpeck. 

She also claims that the action of the Respondent, on September 18, 1913, 
in discharging her from its service, was contrary to law, and she further 
claims that she has not been paid the full amount of salary due her for the 
school year of 1912-13. 



198 SCHOOL LAW DECISIONS. 

I f the Appellant was employed as a Principal, the action of the Respondent 
transferring her to a grade position in the St. Mark's School was illegal. 

Section J82 of the School Law provides that the COllnty Superintendent of 
Schools shall apportion to a district the Sllm of $400.00 for each principal 
employed, and the Sllm of $200.00 for each teacher, except certain high school 
teachers. The evidence shows that $200.00 was apportioned to the district of 
West Orange for Miss Welch. The Sllpervising Principal and the District 
Clerk both testified that Miss Welch was a teacher and not a principal, and 
Miss Welch testified that all the time the school was in session she was occu
pied in teaching. 

/\. priEcipal of a school is a person who devotes all or nearly all his time 
to supervising the work of the classes in his building, and very little, if any, 
time to class teaching. Miss Welch was a tcacher and not a principal, and, 
therefore, could legally be transferred to another position. 

Was her transfer from the St. Cloud School to the St. Mark's School made 
in the manner prescribed by the Statute? 

Section 88 of the School Law prescribes that "no teacher shall be appointed, 
transferred or dismissed except by a majority vote of the whole number of 
the members of the Board of Education." 

The Board of Education of West Orange is composed of five members, and 
the minutes of the meeting of the Boarn of June 9, J9J3, at which meeting 
the resolution transferring Miss Welch was adopted, show that four members 
were present. The minutes do not show how each member voted on this 
rcsolution, but the District Clerk testified that the vote in favor of the adop
tion of the resolution was unanimous. I am of the opinion that the transfer 
of Miss Welch was legally made. 

The Supervising Principal, under date of September 8, J913, preferred 
charges of insubordination against the Appellant, and she was notified to 
appear before the Respondent on September 18, J9J3, to answer said charges. 
The notice served upon the Appellant did not state on what ground the charge 
of insubordination was bas.ed. The Appellant, however, waived any rights she 
may have had by reason of any defect in the notice served upon her, by 
appearing at the hearing on September J8th, and failing to enter any protest. 
The failure of the Appellant to take charge of the class in the St. Mark's 
School, to which she had been assigned, and her action at the opening of the 
St. Cloud School sustain the charge of insubordination preferred against her, 
and justified the action of the Respondent in dismissing her. 

The claim of the Appellant that she has not received the full amount of 
salary due her is not properly before me. Having taken the case to the Dis
trict Court, and the case having been tried in said court on its merits, she is 
bound by its decision until said decision is reversed by a court having juris
diction in appeals from district courts. 

The appeal is dismissed. 

February 13, 1914. 
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DECISION OF THE STATE BOARD OF EDUCATION 

This is an appeal by Miss Laura C. Welch from a decision of the Com
missioner of Education to the effect that her transfer from the St. Cloua to 
another school in West Orange was legal and that her subsequent dismissal 
for insubordination was justified and in accordance with law. 

The charge of insubordination was predicated upon the fact that ivlis~ 

\Velch refu·sed to obey the order transferring her, and endeavored, in defiancL 
of the schaol authorities, to keep her position in the St. Cloud school so that 
it became necessary for them to appeal to the police authorities for assistance. 

Her reason for .such action was and is that she was principal of the St. 
Cloud school, a two-room /;luilding, and that the attempt to assign her to 
teach a class in another school was a demotion equivalent to a dismissal from 
the position of principal, and contrary ta the provisions of the Teachers' 
Tenure of Service Act. 

That Miss Welch was guilty of insubordination if her transfer was legal is 
conceded. In fact, it admits of no question. She maintains that when she 
came within the provisions of the Tenure of Service Act, she was a principal 
and that her transfer to teach in another school was a reduction in rank and 
unlawful. 

The Act provides that

"The service of all teachers, principals, supervlsmg principals of 
the public schools in any school district of this State shall be during 
good behavior and efficiency after the expiration of a period of em
ployment af three consecutive years in that district." 

Miss Welch's third year of service in the West Orange Schools terminated 
with the school year 1909-1910. If she was employed after the expiration of 
such school year, she came automatically under the protection of the Tenure 
of Service Act. She was thereafter employed, and it is, therefore, impartant 
to ascertain in what capacity she was engaged to serve. That fact is clear. 

On the 4th of May, 1910, a written contract was entered into between the 
Board of Education of the Town of West Orange and Miss Welch, wherein 
and whereby the Board employed "Laura C. Welch to teach in the West 
Orange Public Schools" for one year from the 6th day of September, I9lU, at 
a salary of $775.00, and wherein and whereby Miss Welch accepted "the em
ployment aforesaid, and undertakes that she will faithfully do and perform 
her duty under the employment aforesaid." 

(/ Miss Welch was then serving in the St. Cloud school, and continued in it 
without change in her duties down to the time of her transfer. She insists 
that notwithstanding her contract she was held farth to the public as a prin
cipal. In a suit between an employer and a third party, the apparent as well 
as the real scope of the authority of the employee may be important, and to 
ascertain it, representations of the employer to the public are considered. In 
a suit, however, between an employer and an employee, their respective rights 
and liabilities are governed by the contract between them. The contract 
between the Board of Education of the Town of West Orange and Miss 
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Welch is clear. She was engaged to teach and she undertook to teach during 
the year which brought her within the protection of the Tenure of Service 
Act, and there is no evidence to show that any change has taken place in her 
relations to the Board since then. 

I t is not, therefore, necessary for us to consider on the one hand that ill 
notices and reports she was described as a principal nor on the other that to 
the State authorities she was defined as a teacher, and that the County 
Superintendent apportioned to the district, because of her services, the sum of 
$200.00, whereas if she was a principal, the sum of $400.00 would have been 
allotted. Neither is it necessary for us to consider the definition of a principal 
propounded by her learned counsel, further than to point out that if it is 
sound, consolidation of rural schools would become practically impossible, for 
every teacher of a one-room school would insfst that she was a principal 
and the staff of the consol;dated school would consist of all principals and no 
teachers-all generals and no privates. 

The decision of the Cornmi,si')'lJer is affirmed 

April 4, 19[4· 

DISMISSAL OF TEACHER UNDER TENURE 

EDWARD FITZHERBERT, 

Appellant,
 
vs.
 

THE BOARD OF EDUCATION OF ROXBURY 

TOWNSHIP, 

Respondent. 

Richard Fitzherbert, for the Appellant. 
Carl V. Vogt, for the Respondent. 

DECISION OF THE COMMISSIONER of EDUCATION 

It is admitted on the part of the Respondent that Edward Fitzherbert has 
taught in the schools of Roxbury Township for four consecutive years, three 
years at the Spencer School in said township and one year at the Alpaugh 
School, where he was teaching at the time of the closing of the school. Be
cause of length of service in the same school district the Appellant comes 
under the provisions of tl:e tenure of service act. The Alpaugh School, in 
which Mr. Fitzherbert wa~ teaching in 1913, numbered on the roll seventeen 
pupils, six of whom were residents of another district, making in this school 
only eleven pupils who had legal claim for their education upon the Board 
of Education of Roxbury Township. At the meeting of the Board on De
cember I, IQI3, Lewis J. Reeger presented a petition, filed by several resi
dents of the Alpaugh District, asking the Board to close the Alpaugh School 
and transport the children to the Township School at Succasunna. At this 
meeting the county superintendent was present. After discussion, on motion 
the petition was received and referred to the teachers' committee for investi
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gation. At the Board meeting on December 8, 1913, the teachers' committee 
reported that it had met with 11r. Fitzherbert, the teacher, and discussed the 
matter of closing the school, and that 11r. Fitzherbert agreed to res1gn his 
position at the Alpaugh School at any time, providing the Board paid his 
salary to the end of the present ,scho'Ol year. After that time he would not 
hold the Board for a position under the teachers' tenure of service act, Upon 
hearing the report of the committee the Board, on ~otion, agreed by a 
majority vote to close the school not later than the end of the present school 
year. 

At the January, 1914, meeting of the Board another petition, more largely 
signed by taxpayers and residents of the Alpaugh section of the school dis
trict, was presented. This petition asked that the school be not closed. No 
action was taken on this petition. On May 25, 1914, at a regular meeting 
of the Board, a motion to rescind the previous action in reference to closing 
the Alpaugh School was lost. The school was closed at the end of the year 
and the pupils transported to the Succasunna School, as requested in the 
original petition. The Appellant claims that under the tenure of service act 
he is entitled to a position in the schools of Roxbury Township, Section 3 
of the teachers' tenure of service act provides a~ follows: 

uNothing herein contained shall be held to limit the right of any school 
board to reduce the number of principals or teachers employed in any school 
district when such reduction shall be due to a natural diminution of the num· 
be!' of pupils in said district." 

The number of pupils in the Alpaugh School for which the Board of 
Education was responsible had become reduced to eleven. It therefore seems 
that "a natural diminution" of the number of pupils in this district had taken 
place, this diminution was, in the judgment of the Board, sufficient to warrant 
the closing of the school. It cannot be held that the Board would be justitied 
in keeping a school open when the number had decreased to such an extent 
as to prevent the maintenance of a thorough and efficient school. .0: ot only 
is 1t more economical to consolidate small schJols, bm it is desirable to do so 
on the ground of greater efficiency and economy in the school system. A 
proper construction of the law would seem to suggest that a board of educa
tion, because of the falling off of the number of chi,dren, and because of the 
promotion of greater etJiciency by consolidation, not only has the right, bllt 
it is its duty to close schools where such conditions exist. Moreover, in this 
case the original petition asking fur the closing of'the school was signed by 
residents of the district 'Nho had a majority of the children attending scho')) 

I therefore hold that the Board of Education was justified in closing this 
school. Being justified in such act, it cannot be held that the Board shucl;<1 
provide another school for the Appellant. The appeal is hereby clismisseJ, 

December 16, 1915. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is a case somewhat similar to that of Tobey vs. the Board of Educa
tion of the city of Newark recited in School Law Decisions 1914, p. 366. 
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1. It appears that there was "a natural diminution of the number of pupils" 
in the schaol where the Appellant taught, within the meaning of the statute 
2. That after consultation with the Appellant and an notice to him it was 
decided to close the schoo!. 3. That at the end of the school year of 1914 
the school was closed and the Apllellant duly paid in full at that time. 

The contract between the Appellant and the Board of Education of Rox
bury Township was thus terminated and ended. There was no obligation 
under the tenure of service act to provide another school for the Appellant, 
or to place him on a waiting list, or to enter into a new contract with him. 
The Respondent was within its rights under the tenure of service act in 
closing the school and terminating the contract with the Appellant becau~ 
of "the natural diminution of the number of pupils," and the evidence pro or 
can about the Appellant's resignation or its acceptance is more or less 
irrelevant. 

The decision of the Commissioner is affirmed.
 

April I, 1916.
 

RESIGNATION OF TEACHER 

ELSIE B. NICHOLSON, 

Appellant, 
VS. 

BOARD o~· EDUCATION OF THE BOROUGH 

OF SWEDESBORO, 

Respondent. 

J. Warren Davis and Frank S. Katzenbach, for the Appellant.
 
David O. Watkins, for the Respondent.
 

DECISION OF THE COMMISSIONER OF EDUCATION 

The Appellant in this case appeals from the action of the Respondent 
accepting. on April 3, I911, her resignation as Sllpervising Principal of 
Schoals, said resignation having been previonsly rejected at a meeting of the 
Board of Education held March 31st. 

Miss Nicholson had for some years been in the employ of the Board of 
Education of the Borough of Swedesboro as Supervising Principal of 
Schools, and on February 8th, 1911, she presented to the Board her resignation 
"to take effect when the \~ork of the present school year will have been com
pleted." The resignation was received and laid over. 

At a meeting of the Board held March 31st a motion was adopted "',hat 
the resignation of the Snpervising Principal be not accepted." 

At a meeting of the Board held April 3d, I911, the minutes of the meeting 
were "read and approved except motion as to Supervising Principal's resig
nation" and at the same meeting the following motion was unanimously 
adopted: "That the Supervising Principal's resignation be accepted." 

At meetings of the Board held on August 31st and September 18th, If)ll, 
it was ordered that Miss Nicholson be again notified that her resignatian had 
been accepted and that she was no longer in the employ of the Board. 
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Section 238 of the School Law (P. L. 1903, Special Session) provides that 
the school year shall begin on the first day of .T uly and end on the 30th 
day of June. The resignation, when accepted, would,. therefore, go into 
effect on or about June 30th. 

The Appellant has produced evidence that subsequent to the date when 
her resignation would become effective, she rendered service to the Board 
by furnishing lists of text-books and supplies needed for the coming school 
year, but there is no evidence that such lists were furnished at the request of 
the Board. 

If the Board of Education had power on March 31 st to act on the resigna
tion of Miss Nicholson, then the subsequent action taken on April 3d was 
null and void. The first ql1estion to be determined, therefore, is, did the 
Board of Education on that date have power to act on a resignation which 
was not to go into effect until about June 30th? 

Section 79 of the school law (P. L. 1903, Special Session) provides that an 
annual meeting for the election of members of a board of education incor
porated under Section 84 of said act shall be held on the third Tuesday in 
March, and Section 85 of said act, as amended (P. L. 1907. p. 283), provides 
that the Board shall organize on the first Monday in April. 

The Board of Education in the Borough of Swedesboro is incorporated 
under Section 84 and is composed of nine members, three members being 
elected each year who take office on the first Monday in April. 

The Supreme Court in the case of Gulnac vs. The Board of Chosen Free
holders of Bergen County, 4S Vroom 543, said, "Although only a portion of 
a \Joanl of freeholders goes out of office each year, the body itself is not a 
continuous body (State vs. Rogers, 27 Vroom 480). The reasons which led 
to the decision that the Senate of New Jersey is not a continuous body are 
quite as cogent in the case of a board of freeholders." The same reasoning 
applied to a board of education leads to the conclusion that it is not a con
tinuous body. 

In the case of Pryor vs. Norton, 38 Vroom 23, the Supreme Court said, 
"The general rule is that the resignation of a municipal office, to be com
plete, must be accepted by the authority having the power to fill the vacancy 
thereby created," and in the case of Fitch vs. Smith, 28 Vroom 526, it said, 
"ASS'j;r:nG for the present purposes that the position of principal of a pl1blic 
school is, as the relator insists, a pl1bIic office, still it appears that when the 
relator was chosen to that office by the former board of trustees, the office 
was held by an incumbent whose term would not end until after the expira
tion of that Board and the organization of a new board. Such a choice could 
give the relator no title to the office, as the power of appointment belonged 
to the board which would be in existence when the office became vacant." 

The board of education which, on March 31st, refused to accept the resigna
tion of the Appellant ceased to ~xist on the third day of April, and the action 
taken, in view of the decisions above quoted, was null and void. 

The Board of Education which ceased to exist on April 3d, 191 I, having 
no power to act on the resignation of Miss Nicholson, the next question to be 
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considered is could the Board which organized on that date act on said 
resignation? 

The resignation ,not having been withdrawn it was properly before the 
Board of Education as soon as it had organized and said Board was acting 
within its powers when it accepted Miss Nicholson's resignation. 

The appeal is dismissed. 

November 10, 1911. 

DJ>CISION OF THE STATJ> BOARD OF EDUCATION 

This is an appeal by Miss Nicholson from a decision of the Commissioner 
of Education sustaining the acceptance of her resignation by the Board of 
Education of the Borough of Swedesboro and its refusal to continue her 
employment. 

In May, 1907, Miss Nicholson was elected Supervising Principal of the 
Schools of Swedesboro and thereafter yearly contracts were made with her. 
On the 8th of February, I9II, at which time she was protected by the Tenure 
of Service Act, she wrote the Board of Education as follows: 

"I hereby tender my resignation as Supervising Principal of Schools in 
the District of the Borough of Swedesboro, to take effect when the work of 
the present school year will have been completed, to those members of the 
Board who have aided me in the discharge of my duties as Supervising 
Principal, lam most grateful, wishing yOU success in all your undertakings 
of the future." 

This letter was presented at a meeting of the Board held on February 8th, 
the day of its date. and "read and laid over." The Board consisted or nme 
members, three being elected annually on the third Tuesday in March tor a 
term of three years from the first Monday in April. On March ZIst a schOOl 
election was held. Thereafter on Friday, March 31st, three days prior to the 
first Monday in April, the Board at a meeting by a vote of five to four 
resolved not to accept her resignation, and she was notified by letter dated 
April 1St. On April 3d, that being the first Monday in April, the new Board 
convened. Seven members were present, and they unanimously resolved to 
accept her resignation. Notice of such acceptance was given her by letter 
dated April 4th. Miss Nicholson testified that on receipt of the notice of 
April 1St she concluded that her position in Swedesboro was secure, and she 
ceased a1l attempts to obtain other employment. Such conclusion she did not 
communicate to the new Board, and, so far as the record discloses, in no 
way did she protest against its resolutiGn of April 3d. Between April 4th 
and the close of the schoO'~ year neither she nor the Board referred to her 
resigllation. Before the close of the school year the District Clerk, in pLtr
suance of his usual custom, requested her to prepare a list of supplies for the 
ensuing year. On August zd the District Clerk wrote her that the school 
would open 011 September 5th. On August 15th he wrote her that supplies 
for the next term had been delivered, and he requested her to check them. 
She did so. His letters of August 5th and 15th, and her checking, were not 
authorized by the Board, and were never approved. On August 31st, in 

""~"'%i""_ ••_._u $.IJ lf U'#llO~",._~4t li"'_'''''''' llU'''1 , "''"_ __'IIi ' i- '''':~-1Bt~l .,.lg'/l _IM~11Jf.. ''".. .. , Ii iIlli'.->;;_ 
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pursuance ot a resolution of the Board, the District Clerk wrote her calling 
attention to its acceptance of her resignation, the notice to that effect WI itten 
her on April 3d, and informing her that she was no longer in the employ or 
under contract with the Board. On September 18th, in pursuance of a reso
lution of the Board, the District Clerk wrote her as follows: 

"you are hereby again notified that you are not under contract with nor in 
the employ of the School Board of the District of the Borough of Swedes
boro, your resignation having been duly and properly accepted by the said 
Board. You will, therefore, please not trespass upon the said school property, 
and, if you persist in so doing, it will be necessary for the Board to take 
proper action to prevent such trespass." 

"Done by order of the School Board of the District of the Borough of 
.swedesboro." 

Such are the facts of the case. Miss Nicholson claims that she is still in 
the employ of the Board, and bases her claim briefly on the following propo
sitions: 

(I) That she rendered to the Board a list of text books and supplies for 
the school year 19I!-IyI2. 

(2) That the refusal of the Board on March 31st to accept her resigna
tion was final; that the new Board had no right or authority to accept it, and 
that as a matter of law there was no resignation before it on which to act. 

As for the first proposition. it seems clear that the list of text books and sup
plies was furnished during June, 191 I; that is, prior to the close of the school 
year, and that no service after the close of the year was rendered by Miss 
Nicholson with the knowledge or approval of the Board. 

The second proposition was very carefully considered by the Commissioner. 
He decided that a resignation can be acted on only by the body which can fill 
the vacancy which results, that the Swedesboro Board of Education was not a 
continuous body, that the Board of Education which on March 3ISt, IyI!, re
fused to accept the resignation, ceased to exist on April 3d, IyI!, that it had 
no power to fill a vacancy to occur on June 30th, IyI!, that its attempt to act 
on a resignation to take effect on that day was null and void, and that the 
resignation as it had not been withdrawn, was therefore properly before the 
Board which came into existence on April 3d, and that as it accepted the 
resignation, Miss Nicholson is not now in its employ. 

The authorities seem to support such conclusions, and we might well rest 
a recommendation of affirmance on the opinion of the Commissioner. It may 
be said that such a decision is technical, but we find that to support the claim 
of Miss Nicholson legal theories as abstruse, if not more so, are advanced. 

There is one aspect of the case aside from legal refinements which im
pressed us. Miss Nicholson in February, IyI!, was in the employ of the 
Board serving under a contract for a term of one year from July 1st, 19lO, to 
June 30th, IyI!. The Tenure of Service Act was a part of that contract. It 
in effect gave her an option to serve the Board during sllcceeding years. At 
the end of her yearly contract, she could leave the Board or stay with it as 
she chose. If she chose to leave, the Board could not interfere with her 
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wishes. In February, 1911, she wrote in effect that she would leave on June 
30th, 19I1. Had she offered to leave before the expiration of her contract, the 
Board, by a rejection of her offer, might have held her liable for damages 
if she did so. When, however, she said she would leave at the expiration of 
her contract, the Board was powerless to prevent her. By no act could it com
pel her to stay. She could leave on June 30th, and her testimony shows that 
she knew she could, no matter what the Board did. On February 8th, 1911, 

she tendered her resignation to take effect at the close of the school year. 
Knowing as she did that the Board was powerless to prevent her from ~arry
ing out her intention, it was only fair if she changed her mind to say so. 
When, on April 4th, the new Board, the Board that she knew would be re
quired to re-employ her or to engage her successor, notified her that her resig
nation was accepted, it seems to us that she should have made clear her posi
tion unless she was still determined to stop at the close of the year. .possibly 
she thought that the action of the old Board was equivalent to an actual 
destruction or revocation of her resignation. She should at least have said 
so. Instead, she remained silent. Her resignation was on file with the Secre
tary af the Board at the close of the school year. The Board l:ad nothing 
before it to indicate that her wishes were then any different from those ex
pressed in it. The Board did not re-employ her, and in view of her resigna
tion unrevoked by any act on her part, it was not obliged to do so. 

February 3, 1912. 

Reversed by SUPREME COURT, 54. Vr. 36. 

DECISION OF THE SUPREME COURT 

By this certiorari Elsie B. Nicholson challenges the validity of the action 
taken on April 3, 1911, by the Board of Education of Swedesboro accepting 
her resignation as Supervising Principal. This action which was taken at 
the first meeting of the new Board was based upon a communication that had 
been sent to the old Board and acted upon by it, the new Board differing from 
the old in that three old members went out and three new ones came in on 
April 1, 1911. 

The action complained of started at the first meeting of the new Board 
on April 3, 1911, with the reading of the minutes of the last meeting of the 
old Board held on March 31, 1911, by which it appeared that "It was regularly 
moved and seconded that the Supervising Principal's resignation, which was 
laid over at a meeting held on February 8th, be accepted. After careful dis
cussion the president ordered votes cast, the Board going on record as follows 
(5 no; 4 yes). The motion being lost the president declared the Supervising 
Principal's resignation not accepted." 

The minutes which contained the foregoing were "approved except motion 
as to Supervising Principal's resignation," with respect to which "it was then 
regularly moved and seconded that the Supervising Principal's resignation be 
accepted, which was unanimously carried and the president ordered the Super
vising Principal's resignation accepted." 

The resignation on which this action of the new Board was based and to 
which the rej ected minute of the old Board re'ferred was as follows: 
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"Swedesboro, N. ]., February 8, 1911. 

To the Board of Education of the District 
of the Borough of Swedesboro, Swedesboro, N. ].: 

Gentlemen-I hereby tender my resignation as Supervising Principal of 
Schools in the District of the Borough of Swedesboro, to take effect when the 
work of the pres'ent school year will have been completed. To those members of 
the Board who have aided me in the discharge of my duties as Supervising Prin
cipal I am most grateful. \Vishing you success in all your undertakings of 
the future, I am, 

Very truly yours, 
(Signed) ELSIE B. NICHOLSON." 

The action taken upon this communication by the old Board on March 31, 
1911, was officially communicated to the Supervising Principal by the clerk 
as follows: 

"Swedesboro, N. ]., April 1, 1911. 
Miss Elsie B. Nicholson, 

Salem, N. ].: 

Dear Madam-At a regular meeting held March 31st, the Board, after care
fully considering your resignation, decided not to accept it. 

Very respectfully, 
(Signed) C. S. CRISPIN, (Seal) 

District Clerlt." 

The action of the new Board on April 3, 1911, was officially communicated 
to the Prosecutrix as follows: 

"Swedesboro, N. ]., April 4, 1911. 
Miss Elsie B. Nicholson, 

Salem, N. ].: 

Dear Madam-At a regular meeting held April 3d, your resignation 
previously rejected, was accepted. 

Very res~ectfully, 

(Signed) C. S. CRISPI~, (Seal) 
District Clerk." 

Upon receipt of this notice Prosecutrix being advised by and acting through 
her counsel, notified the Board that its action was illegal and that she would 
continue her said office which she did without further communication from the 
Board until August 31, 1911, when the following was received: 

"The Board of Education of the School 
District of the Borough of Swedeboro. 

Swedesboro, N. ]., August 31, 1911. 
Miss Elsie B. Nicholson, 

Salem, N. ].: 

Dear Madam-In accordance with our notice to you of the third day of 
April, A. D. 1911, you are hereby again notified that your resignation as 
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Supervising Principal of the Schools in the district of the Borough of Swedes
boro was regularly and duly accepted by the Board of Education of the Dis
trict of the Borough of Swedesboro on the third day of April, A. D. 1911. 

You are therefore no longer in the employ of, or under contract with said 
Board as Supervising Principal or otherwise. 

Done by order of the Board of Education of the District of Swedesboro. 
Yours truly, 

(Signed) C. S. CRISPIl\, 

Clerk of the Board." 
Later the foIl owing was also received: 

"The Board of Education of the School District 
of the Borough of Swedesboro. 

Swedesboro, N. J.. September 18, 1911. 
Miss Elsie B. Nicholson. 

Salem, N. J.: 
Madam-You are hereby again notified that you are not under contract 

with, nor in the employ of the School Board of the District of the Borough of 
Swedesboro, your resignation having been duly and properly accepted by the 
said Board. You wiIl, therefore, plea~'e not trespass upon the said school 
property, and, if you persist in so doing, it wiIl be necessary for the Board 
to take proper action to prevent such trespass. 

Done by order of the School Board of the District of the Borough of 
Swedesboro. 

Very respectfuIly, 
(Signed) C. S. CRISPIN, 

Dis/rict Clerk." 

These excerpts from the testimony which show the action of the defendant 
of which the Prosecutrix complains and the effect ascribed to its action by the 
defendant present the question in controversy, which is whether or not on 
April 3, 1911, there was pending before the Board of Education a resignation 
by the Prosecutrix of her office of Supervising Principal that required nothing 
but its acceptance by the Board to constitute a concurrence of the two parties 
to the voluntary relinquishment of her office by the incumbent, which is both 
the legal and the ordinary meaning of a resignation. 

If the resignation wa, pending before the Board on April 3, 1911, it was 
because it was placed before them either by the Prosecutrix herself or by some 
one acting in her behalf either in fact or by imputation of law. 

The language in which the Prosecutrix tendered her resignation, the date 
at which she tendered it, the action taken by the Board thereon and the com
munication of that action to the Prosecutrix on April 1, 1911, being fixed 
facts the only remaining question of fact is whether she or anyone acting for 
her placed her resignation again before the Board after she had been notified 
of its decision not to accept it. As there is no claim made that this was done, 
the proper inference to be drawn from the incontroverted facts is that the 
resignation of the Prosecutrix was not as matter of fact before the Ilew 
Board on April 3, 1911. 

·"_·'_-~'----_""~'~""·oi g "'......"'~_ ""_. ..._UI,~Fh,.'",",Pf".'".. ........ , ..... "',
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The Defenuant, however, contends that nevertheless the resignation was as 
matter of law before the Board on that date, relying for this conclusion upon 
the difference being a continuous and a not continuous body pointed out in 
Rogers n. The State (56 N. J. L., p. 48G) and in Gulnac vs. Bergen Co. (45 
Vroom, p. 543). 

The argument is that inasmuch as the old Board could not have filled the 
vacancy that would have resulted from the acceptance of the proffered resigna
tion, it was without power to decline to accept it and hence in legal contem
plation did not so decide but in legal effect transmitted it to the new Board; 
in fine, that the legal effect of what happened was exactly the opposite of 
what actually happened~which leads one to remark that it is most unfortunate 
when the conduct of people who have acted upon their ordinary understanding 
of what they are doing is given a totally different meaning hy force of technical 
legal rules of which they never hea rd or dreamed. 

I shall not discuss, still less pass, upon the several important legal proposi
tions included in this argument for the reason that conceding the ultimate doc
trine for which counsel contends and applying it impartially to the case in 
hand it strengthens rather than weakens the conclusion that the Prosecutrix' 
resignation was not before the Board on April 3d either by her own act or by 
that of her agent in fact or by the legal imputation sugg-ested. 

The ultimate doctrine for which the Defendant contends as stated in the 
cardully prepared brief of counsel (the case being presented on written briefs) 
is as follows: "The old Board to which the n:signation was presented served 
only as a messenger or conduit pipe to convey the resignation to the Board of 
I<;ducation of the District of Swedesboro, which was organized on the first 
Monday of April, 1911." 

If this be so and if this legal rule is to be applied to the present case reg-ard
less of what the parties actually did and intended to do. it follows that the 
only purpose for which the old Board could accept the Prosecutrix' resignation 
was for the purpose of acting as such messenger or conduit from which it 
imperatively follows that the Board decided not to accept the resignation for 
this purpose and hence its notification to the Prosecutrix that her resignation 
was not accepted was a declaration to her that it would not be transmitted to 
the new Board through the old Board acting as her messenger. 

\Vhether the Board was right or wrong in this decision is of no consequence 
upon the question we are cunsidering-for Miss Nicholson clearly did not 
herself lay her resignation before the new Board and it is equally clear that 
the agent imputed to her by the legal rule contended for by the defendant de
clined, according to such rule to accept the special agency and hence did not 
act as her agent even by imputation. 

Of course, if we regard what the old Board actually did and intended [0 do 
by its decision not to accept the resignation, the case presented is that of a 
quasi-judicial determination which rendered the resignation fUllctus after the 
expiration of the body that had thus acted upon it. 

So that whether we regard the ease as one of fact as the parties themselves 
understood it or whether we regard it under tbe technical legal rule advanced 

14 S L D 
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by the defendant, equally and in either case there was no presentation of a 
rvsignation to the new Board by the acceptance of which the office in question 
became legally vacant. 

It is perhaps needless tu add that with :Hiss ~icholson's willingness to submit 
her resigl1ation to the Board as constituted at the time she tendered it and her 
unwillingness to have it passed upon by the Board as constituted at a subsequent 
lleriod, Vie have nothing whatever to do, although her motive may be surmised 
fro111 the outcome. The status of the resignation a{ter it had been adversely 
acted upon by the outgoing' Board is the sole matter of present lcg~l concern. 

If I thought that I was wrong in the foregoing c<Jnchls;on as tu such status 
both on the facts and the law I should still consider the action under review 
to bc invalid as an exercise of a quasi-jndicial function without uotice to the 
party affected or ~n opportunity to be heard. The Board was charged with 
kuowledge of its own minutes and of the official acts of its offLcers, the ques
tion therefurc whcthcr llothwjthst~liJcling these acts the Prosecutrix was still 
tendering her voluutary retirement from office for acceptance was to say the 
least an open question that lay at the fouudation of the jurisdictiuu of the 
Board in the premises; the COlllmon fairncss that cnters into the judicial rule 
upou this subject therefore required that before deciding that question the 
party affected should l1aye had notice that such a question touching her rights 
was under consideration and should have heen accorded an opportunity to be 
heard in her own behalf. 

I entertain no doubt as to the right of the Prosecutrix to prosecute this writ 
notwithstanding the adjudication of the domestic tribunals erected under thc 
School Laws whose judgments are revcrocd hy the judgment of this Court 
vacating aud setting asi(le the action of the Board of Education brought up 
by this writ. The judgment may be entered with costs. 

May 21, 1912. 

DISMISSAL OF TEACHER BECAUSE OF LACK OF CERTIFICATE 

MIT,DRED McAULEY, 

Appellant,
 

vs.
 

THE BOARD OJ! EDUCATION cF 

PROSPECT PARK, 

Respondent. 

Henry Marelli, for the Appellant. 
]. \V. DeYoe, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

This case is an appeal taken by Miss Mildred .McAuley from the action 
of the Board of Education of Prospect Park in dismissing her, in January, 
19'4, as teacher in its schools. The appeal was filed with the Commissioner 
of Education on May 26, 19'5. A hearing was held in the City of Pater
son on September 15, 1915. At this hearing the following facts developed. 
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Mildred McAuley began teaching in the 'Prospect Park schools in Septem
ber, 1907, and served in the schools continuously until the time of her dis
missal. She held at first a third grade county teacher's certificate, and 
obtained in June, 1910, a second grade county teacher's certificate, which 
expired in June, 1915. 

In April, 1913, just previous to the expiration of her second grade county 
certificate, she attended the examination and took two subjects, general 
history and drawing, which entitled her, so far as the examination goes, to 
an elementary limited certificate, and also entitled her to a renewal of her 
secand grade certificate. Under the rules governing examinations for limited 
elementary certificates it is necessary to file with the county superir,tendent 
a p1rysician's certificate stating as to the general health of the applicant. 
and also a testimonial as to moral character. The rule further states that 
in case of previous experience as a teacher a testimonial as to success in 
teaching shall also be filed. 

At the hearing evidence was given by the Appellant to the effect that she 
attended the April examination, took general history and drawing, and filed 
with the attendant at the examination a health certificate and a testimonial 
as to her character. In June following the examination, as shown by the 
testimony. Miss McAuley received notice that she had successfully passed 
her examination in the two subjects which she had taken in April. Some 
time in the fall Miss McAuley wrote to the State BJard of Examiners mak
ing ir~qlliry in regard to her certificate. She was referred to the county 
superintendent, Mr. Edward W. Garrison. 11r. Garrison had informed her 
that she must obtain a recommendation from the Board of Education in 
order to obtain a certificate. The Appcllant delayed making a formal re
quest for this recommendation until December, 1913. The Board acted upon 
this request on December 26, 1913, refusing to give Miss McAuley a recom
mendation. On January 5. 1914, the Board of Education at a meeting passed 
the following resolutions dismissing Miss McAuley from service as a teacher: 

"VVHEREAS, For a long time the Board of Education has been dissatisfied 
with the work of Miss Mildred McAuley as teacher in Prospect Park school; 
and 

"WHEREAS, Miss McAuley's certificate has expired and can not be renewed 
or a new one granted without the recommendation of this board; and 

"WHEREAS, The Board of Education, by a majority vote on December 26, 
1913. refused to furnish said recommendation, the said Mildred McAuley is 
not legally licensed to teach in the schools of New Jersey; 

"Therefore, be it resolved. That her position be and herehy is declared 
vacant, and be it further resolved that the teachers' committee, together with 
the principal, he and hereby are authorized to procure a person with the 
proper credentials, as provided by law, to fill such vacancy. 

"Be it further resolved, That a copy of these resolutions be forwarded to 
the county ~t1perintendent of schools of the County of Passaic, and that a 
copy also be forwarded to the principal of Prospect Park school No. I of 
the borough of Prospect Park." 
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It will be noted in the recital of the resolutions of dismissal that it is 
done because Miss McAulcy did not have a legal teacher's certificate as re
quired by law. It is also set forth in the recital of the resolutions that "the 
Board of Education has been dissatisfied with the work of Miss Mildred 
McAuley as teacher in .prospect Park school." This was given as a just 
cause for dismissal, as well as the fact that Miss McAuley did not possess 
at that time a teacher's certificate in full force and effect. 

At a meeting of the Board of Education on JUlle II, 1914, the Board 
ordered that the district clerk write a recommendation for Miss McAuley. 
The district clerk, who is not a member of the Board and was not present 
at lhe meeting, declined to write the recommendation because he said he did 
not know how to do it. The Board of Education, at its meeting July 14 
following rescinded its resolution ordering the district clerk to write a 
recommendation for the Appellant. 

[t appears from the foregoing that there are two questions involved in this 
case. . 

First. Is it required by the rules governing the licensing of teachers that 
a rccommendation as to the success of a teacher shall be gi\'en by the em
ploying Board of Education? I find nowhere in the rules that there is any 
such requirement made for the obtaining of a limited elementary certificate 
or any other kind of certificate. The Board, therefore, erred in assuming 
that a recommendation'given by it was necessary to the procuring of Miss 
McAuley's certificate. 

Rule 6 of the State Board of Education, governing the issuing of cer
tificates, is as follows; 

"Certificates in force July I, 19II, and June 14, 1913, shall be renewed, 
upon application, by the State Board of Examiners, but shall be valid only as 
originally issued; provided, that in renewing or making permanent such 
certificates the State Board of Examiners shall be governed by the rules in 
force at the time the certificates 'were originally granted." 

The Appellant in this case held a second grade certificate in force on July 
I, 191 I. The rules for renewing a second grade certificate in force at that 
time provided that an examination in any two subjects of a higher grade 
entitled the applicant to a renewal of a second grade certificate. Miss Mc
Auley took the two necessary Sllbj ects at the April examination and suc
cessfully passed them, and this met the law as it existed at the time her 
second grade certificate was in force. The rules at that time nowhere pro
vided that letters of recommendation must be obtained from the Board of 
Education employing the applicant. I am therefore clearly of the opinion 
that the Appellant was, upon application, entitled to a renewal of her second 
grade certificate which expired in June, 1913. 

As to the limited elementary certificate for which the Appellant applied, 
this, under the rules, requires a testimonial as to success in teaching, obtained 
from any reliable authority. This is in addition to passing the required 
examination. Miss McAuley furnished a testimonial as to character and a 
medical certificate stating as to her general health, but has not filed a testi
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monial as to her success in teaching. Until this is done, under the rules, she 
is not entitled to a limited elementary State certificate. 

The second question. Did the Board act illegally in dismissing the Appel
lant, who was protected under the tenure of service act, without first pre
ferring charges and giving her opportunity to answer? Miss McAuley did 
not have, at the time of her dismissal, a teacher's certificate in full force 
and effect in her possession, and this in itself would seem to justify the 
Board of Education in dismissing her under the law. It must, however, be 
considered that the reason that the certificate was withheld was because of 
the action of the Board of Education in refusing to give her a recommenda
tion as to her success in teaching. The Board, in the dismissal resolution, 
says, "Miss McAuley's certificate has expired and cannot be renewed or a 
new one granted without the recommendation of this Board." 

This is an assumption of power over granting certificates that has no 
iustification in the laws or rules governing the certificating of teachers. The 
State Board of Examiners, the proper body for granting certificates, had not 
finally passed on the question. Hence it did not lie with the Board of 
Education to revoke all certificate privileges and say that the Appellant could 
not get a certificate because the Board would not give her a recommendation. 
If this were the law, then boards of education would have the power of 
revokiFlg arbitrarily hundreds of certificates coming up for renewal in this 
State. 

The Board of Education dismissed Miss McAuley because she had no 
certificate in her possession. She had no certificate because the Board had 
convicted her of inefficiency without trial in that they had refused to grant 
her a recommendation as to her success as a teacher. 

I am therefore of the opinion that the Appellant was dismissed in clear 
violation of the provisions of the teachers' tenure of service act and of her 
contractual rights as a teacher in the schools of the borough of Prospect 
Park. 

December 2, 1915. 

DECISION of THE STATE BOARD OF EDUCATION 

The Respondent in this case seems to have taught in the Prospect Park 
school since September, 1907, and to have continued to teach until her dis
missal, January 5, 1914. She held at first a third grade county teacher's 
certificate, then a second grade county teacher's certificate, the latter expiring 
in June, 1913. Just before the expiration of the latter certificate-that is, 
in April, I9I3-she tried to secure an elementary limited certificate. She 
succeeded in complying with the rules governing examinations for limited 
certificates in three respects, namely, passing an examination in general his
tory and drawing, filing a physician's certificate of good general health, filing 
a testimonial as to good moral character. But there was a fourth require
ment under the rules, that a teacher having previous experience should 
furnish "testimonials as to his or her success in teaching, and shall also 
present a written statement giving the places in which he or she has taught, 
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and terms of service in each." This fourth requirement was not fulfilled 
by the Respondent, and in consequence thereof no certificate was issued to 
her, and when she was dismissed January 5, 1914, she held no certificate 
entitling her to teach. 

It seems that she made application to the Appellant, the Board of Educa
tion of Prospect Park, for a testimonial of success in teaching, but the 
Appellant refused to grant the application because the Respondent's teaching 
had not been satisfactory. The Respondent thereupon put the blame of 
having no certificate upon the Board of Education. But the Board of Edu
cation, the Appellant, was under no obligation to give a testimonial, and if 
the services of the Respondent were unsatisfactory the Board was in duty 
bound to decline to certify to the success of her services. There is no rule 
or law requiring the Respondent to get a testimonial only from the Board 
she was serving-that is, the Board of Education of Prospect Park. She 
could have obtained it from anyone who knew anything about her teaching. 
This she did not do. That she was ignorant of the rules and took advice 
from the wrong people is unfortunate and regrettable, but cannot be accepted 
as an eXCLlse. 

It seems further that the passing of the examinations in general history 
and drawing would have entitled the Respondent to a renewal of her second 
grade certificate, as the Commissioner in his opinion has pointed out. But 
here again there appears to have been negligence or oversight or bad judg
ment on the Respondent's part, for which she alone must be held responsible. 
Rule 6 of the State Board of Education states: 

"Certificates in force July I, 1911, and June 14, 1913, shall be renewed, 
upon application, by the State Board of Examiners, but shall be valid only 
as originally issued; provided, that in renewing or making permanent such 
certificates -the State Board of Examiners shall be governed by the rules in 
force at the time the certificates were originally granted." 

The Respondent could have gotten a renewal of her second grade certificate 
"upon application" but she did not apply, and therefore did not get it. 

The glaring fact that protrudes itself is that the Respondent at the time 
of her dismissal had no teacher's certificate of any kind. It was her affair, 
her business to see to it that she had a certificate. Not having it she was 
not under the tenure of service act, and the Board of Education was not only 
justified in dismissing her in January, 1914, but should not have employed 
her or paid her after the expiration of her second grade county teacher's 
certificate in June, 1913. From that time on she was not entitled to teach in 
the public schools of New Jersey. 

The decision of the Commissioner is reversed. 

May 6, 1916. 
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RIGHT OF BOARD	 OF EDUCATION TO TRANSFER PUPILS FROM 
ONE SCHOOL TO ANOTHER 

CITIZENS OF THE TOWN OF HARRISON, 

HUDSON COUNTY, N. J" BY FRANK 

CUNDARI, 

Petitioner,
 
vs.
 

BOARD OF EDUCATION	 OF TBE TOWN OF 

HARRISON, 

Respondent. 

John J. Lenahan, for	 Appellants. 
Davis & Hastings, for Respondent. 

DECISIOK. OF THE COMMISSIONER OF EDUCATION 

On September 1, 1921, a petition was filed with this department by Frank 
Cundari on behalf of one thousand citizens of the town of Harrison appealing 
from the action taken by the Harrison Board of Education at its regular 
monthly meeting in June, 1921, in transferring the high school from School 
No.1, situate on Washington Street, south of Harrison Avenue, to School 
No.2, situate on Hamilton Street, north of Harrison Avenue. Petitioner 
bases his protest against such transfer on the ground of the danger to which 
the children effected by such transfer will be subjected in being compelled 
to cross street car tracks and streets laden with traffic. Petitioner also 
alleges in his petition that at the time the construction of School No.2 was 
authorized by the district voters it was understood and intended by the voters 
that such school should be used .for primary and grammar departments and 
not for a high school. 

On September 19, 1921, the Harrison Board of Education filed with this 
office an answer to the above mentioned petition of appeal, and in such 
answer defended its action in designating School No.2 as the high school 
on the ground that such action had been taken by the board in the exercise of 
its best discretion with a view to the interests of the school children of the 
town as a whole. The Respondent contends, furthermore, that the transfcr of 
grammar school pupils to School No. 1 only involves those of the 5th, 6th and 
7th grades, since the other grammar grades are already accommodated in 
School No. 1. It is also the contention of the Respondent that the authoriza
tion by the voters in 1919 for the construction of School No. 2 was a 
general one and that there was no restriction in such authorization of the use 
of such new school building to grammar and primary purposes. 

There seem to be no questions of fact involved in Ihis dispute. The 
case, on the contrary, hinges entirely upon the question of whether the 
Harrison Board of Education has under the law a right to designate School 
No. 2 as a high school and thus require the transfer of high school pupils 
to such school and the transfer of pupils of the 5th, 6th and 7th grades to 
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School No. I,' and upon these questions of law briefs have been filed by both 
sides to the controversy. 

The law requires only that suitable and proper school facilities shall be 
provided by every school district in the State for the pupils residing therein. 
The exact method of providing such facilities is left to the discretion of the 
boards of education, who are also empowered by statute to make rules and 
regulations for the government and management of the public schools and the 
public school property. It is also apparent from the proceedings on file in this 
office authorizing in 1919 the bonding of the School District of the Town of 
Harrison for the erection of the said School No.2, situate on Hamilton 
Street, that the authorization is a general one with no designation of the 
proposed school building as either a high school or a grammar school. 

In view, therefore, of the discretion given by law to a board of education as 
to management of the schools of its district and as to designation of the 
schools pupils shall attend, and in view of the fact that School No. 2 was 
not limited by the voters' authorization to either a hifh school or grammar 
school, it is the opinion of the Commissioner of Education that the action of 
the Board of Education in June, 1921, in designating such School No. 2 as 
the Harrison High School is entirely legal and should not be interfered with. 

The appeal is accordingly hereby dismissed. 

Dated November 28, 1921. 

RESIDENCE OF PUPIL FOR SCHOOL PURPOSES 

MARY M. TOWNER, 

Appellant, 
vs. 

MANSFIELD TOWNSHIP BOARD OF 

EDUCATION, 

Respondent. 

J. M. Roseberry, for Respondent. 

DECISION OF THE COMMISSIONER of EDUCATION 

This appeal was brought by Mary M. Towner, a resident of Mansfield 
Township, Warren County, New Jersey, who alleges in her petition that she 
stands in loco parentis to Lillian Baysdorf, a minor thirteen years of age. 
and that by virtue of such relationship she appeals from the action of the 
Mansfield Township Board of Education on July 31, 1923, in refusing to 
provide tuition and transportation to the Hackettstown High School for 
the said Lillian Baysdorf for the coming year. 

Respondent in its answer, duly filed, defended its action of July 31, 1923, 
on the ground that the actual home of the said Lillian Baysdorf is with her 
parents in New York or Brooklyn and that she actually is not a resident of 
Mansfield Township but merely b?ards at Appellant's residence, which is 
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tnown as the "Junior School," and at which a number of children board and 
receive instruction in the elementary subjects. 

A hearing in this case was conducted by the Assistant Commissioner of 
Education on September 14, 1923, at the Court House in Belvidere, at which 
hearing the testimony of witnesses on both sides was heard; and when the 
case was remanded by the State Board of Education for a stenographic record, 
a second hearing was held on January 4, 1924, at which the testimony was 
taken stenographically. 

From the facts established at the hearings it appears that the' so-called 
"Junior School" maintained by Appellant is more or less of a private home 
in which the children living with Appellant are instructed in elementary sub
jects only. Appellant does not in the Commissioner's opinion pretend to main
tain such an educational institution as would prevent its inmates of actual all 
the year residence therein from looking to the public schools of such district 
for high school facilities, since there is no pretention on her part to instruct 
such children beyond eighth grade elementary subjects. The fact that there 
was no pretention on the part of the Appellant to furnish instruction for 
children beyond the elementary grades renders irrelevant any statement which 
the evidence might contain as to the amount of money received by Appellant 
from the parents of Lillian Baysdorf toward the child's living expenses after 
the completion by her of the elementary instruction. 

The essential point to be determined, therefore, in the case at hand, is 
whether Lillian Baysdorf is an actual resident of the school district of Mans
field Township so as to entitle her to free high school facilities at the expense 
of that district. 

It has been the ruling of this department that a child may be said to be a 
resident of a school district so as to be entitled to free school facilities when 
such child has its actual and bona fide all the year around home in such dis
trict, even though the parents reside elsewhere and the child's residence be 
merely with distant relatives or friends. In this case the actual good faith home 
of the child and not the parents is to be regarded as the determining factor 
in the question of the right to free school facilities. This view is upheld 
in the case of Yale vs. The West Middle School District, S9 Conn. 489, in 
which the opinion is in part as follows: 

"If any child is actually dwelling in any school district, so that some 
person there has charge of it, is within the school age and not incapable, 
by reason of physical infirmity, of attending school, and is not instructed 
elsewhere, then such child must go to the public school." 

The above principle is further supported in 3S Cyc., page 1113, note 23: 

"A child whose parents are non-resident and who lives, with his 
parents' consent, with others who care for him and with whom he and 
his parents expect him to live permanently, has a right to attend the 
schools in the district in which he thus resides." 

The facts in the case under consideration plainly indicate that the actual 
all the year around residence of Lillian Baysdorf is at the home of the 
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Appellant in Mansfield Township and not with her parents who live in New 
York or Brooklyn. The parents have not, according to the testimony, main
tained a home together for ten years and accordingly consented that the 
child make her home with Appellant and this she is doing and has been 
doing for two years or more past. The testimony further shows that the 
child during such time has not visited either of her parents more than once. 

In view of all the facts in the case, therefore, and of the authorities upon 
the subject, it is the opinion of the Commissioner of Education that Lillian 
Baysdorf is a resident of Mansfield Township, Warren County, New Jersey, 
and is thus entitled to be provided with free high school facilities by the 
board of education of such district. 

The appeal is accordingly hereby sustained. 

January 11, 1924. 

COMMITTEE REPORT ADOPTED AS DECISION OJ!' THE STATE BOARD OJ!'
 

EDUCATION
 

I regret that I cannot agree with the majority of the Committee in their 
disposition of this case. The facts shown in the record are as follows: 

The parents of the girl Lillian Baysdorf reside in the City of N ew York, but 
have not lived together for ten years or more. Ever since their separation the 
girl has been in the custody of the father, but has not lived with him. He 
has resided with his mother at the home of his aunt in Brooklyn, but the 
child, with an older sister, was placed in the care of another person in New 
York City until she was between eleven and twelve years old. At that 
time, the father placed her at school with and in the care of the Respondent, 
Mrs. Mary M. Towner, in the village of Port Murray, in Mansfield Township. 

Mrs. Towner has for several years conducted a school there where she has 
had four or five boarding pupils, whom she does not teach beyond the eighth 
grade. Lillian Baysdorf finished that grade in June, 1923, but continued to 
make her home with Mrs. Towner to whom her father continued to pay $60 
a month, the amount he had theretofore paid for her board and tuition, and since 
then she has not been a pupil of Mrs. Towner's school, but an inmate of her 
home and in her care and control. 

The uncontradicted testimony is that after the child finished her school 
work with Mrs. Towner, who did not teach beyond the eighth grade, she 
continued to be an inmate of Mrs. Towner's home, not as a pupil, and on 
account of her increased requirements as she became older the father con
tinued to pay Mrs. Towner for board and her care of the child the same 
amount that he had theretofore paid both for board and tuition. 

The Commissioner, after hearing the testimony, has found as a fact that 
the "actual all the year round residence of Lillian Baysdorf is at the home of 
the Appellant (Mrs. Towner) in Mansfield Township," and also that the child 
does not receive any tuition from Mrs. Towner. 

The Constitution and laws of New Jersey require that all children of 
school age shall attend school and that schools shall be provided for them, 
The language of the Constitution is that the Legislature shall provide a system 
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of free public schools for the instruction "of all the children in this State 
between the agcs of five and eighteen years." 

Section 116 of the General School Law provides that the public schools 
shall be free to all persons who shall be "residents of the school district." 

Section 126 provides that school facilities shall be provided "for all chil
dren residing in the district." 

Section 153 (New Jersey School Law, Ed. 1921, p. 111, Sec. 214) provides 
that "every parent, guardian or other person having custody and control of a 
child between the ages of seven and sixteen years, shall cause such child 
regularly to attend a day school," etc. 

In my opinion, the evidence in this case shows that Mrs. Towner has the 
custody and control of Lillian Baysdorf, and the law requires her to send 
the child to school. The fact that it is in the power of the father to remove 
her from Mrs. Towner's control and custody does not relieve her of this duty 
or the school district of the duty of providing school facilities as required by the 
statute. 

In Board of Education vs. Lease, 64 III. App., the Court said; 

"Very many conditions may occur which might render the residence of 
the parent or person in control of the child more or less indefinite as to 
the time and more or less dependent upon contingencies, and yet the 
child should not be deprived of school privileges." 

In New York, People ex reI Brooklyn Children's Aid Society vs. Henrickson, 
54 Mise 337, is to the same effect. 

In Connecticut, the Court said: 

"If any child is actually dwelling in any school district, so that 
some person there had the care of it, and is within the school age, 
and not incapable by reason of physical infirmity of attending school, 
and is nut instructed elsewhere, then that child must go to the public 
school." 

Yale vs. West Middle District, 59 Conn. 489. 

The Commissioner states in his opinion that this has heretofore been the 
ruling of the Department of Public Instruction in this State. The subject 
appears not to have been presented to the Courts of New Jersey. 

The question is one of good faith. If a child for any rcason becomes a bona 
fide resident of a State or district other than that in which his parents reside, 
it is nevertheless entitled to attend the public schools. 

In the present case the evidence, as it seems to me and as the Commissioner 
has found, shows that Mansfield Township is the bona fide residence of the 
child. Her father did not send her there to attend the public schools and I 
do not believe that he keeps her th~re becausc he prefers the schools of 
Warrcn County to those of the City of New York. 

Nor do I believe that the circumstances of this case, which are unusual, will 
furnish a harmful precedent. If any case arises where children are sent to 
New Jersey from other States merely for the purpose of obtaining a free 
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education in our public schools, the local boards and the Department of Public 
Instruction can prevent such an abuse. 

There is another aspect of the matter which it seems to me requires our 
affirmance of the decision. The determination of the case depends solely on the 
facts. The Commissioner has found, as a fact, that the bona fide residence 
of Lillian Baysdorf is in Mansfield Township. He made this finding after 
hearing the witnesses and having the opportunity, which we have not, to 
observe them and their demeanor on the witness stand and to judge of their 
crcdibility. Under these circumstances, his findings of fact have every pre
sumption in their favor and while we have the power to reverse them they 
should not be disturbed unless we find from our examination of the 
evidence that he was clearly in error. In my opinion, the record in this 
case affords no basis for finding any such error. On the contrary, I think that 
the evidence clearly sustains his findings, and that being so, they should be 
affirmed, and I so recommend. 

DE;CISION OF THE; SUPREME; COURT 

This cause was submitted on briefs, at the October Term, 1924, on a writ 
of certiorari sued out by the prosecutor against the State Board of Education. 
The cause was erroneously entitled by counsel of the respective litigants as 
Mary Towner, Prosecutor-Respondent, ~IS. Mansfield Township Board of Edu
cation, Appellant, and is so reported in 3 Adv. Rep. No. 19, page 448; 128 
Atl. Rep. 602; whereas it was the township which prosecuted the writ and 
the State Board of Education which was defendant. Neither Mary Towner 
nor l,illian Daysdorf, a minor, was made a party to the writ, nor was either 
served with a copy of it. The testimony taken in the cause developed that both 
Mary Towner and Lillian Baysdorf would be vitally affected by the outcome 
of the proceedings and hence were necessary parties thereto, and as it further 
appeared that Lillian was a minor that her interests should be taken care of 
by a guardian ad litem. Decision was therefore reserved until a proper record 
was completed and this appears now to have been done, and counsel of the 
respective parties have consented that the cause be disposed of on the state 
of the case and briefs originally submitted. 

The facts present the legal question: Has Lillian Baysdorf acquired such 
a residence in Mansfield Township as would entitle her to the benefit of the 
provision of section 116 of the General School Law of 1903, 4 Compo Stats., 
page 4675, and as amcndcd P. L. 1912, page 284, which 'inter alia provides, 
that public schools shall be free to all persons over five and under twenty 
years of age, who shall be residents of the school district? 

An application was made by Lillian Baysdorf, on June 25, 1923, to the 
Board of Education of the School District of Mansfield Township, in Warren 
County, for the privilege of taking the ,first year of work in a High School 
commencing on September 4th, the expense of tuition and transportation con
nected therewith, if any, to be paid by the Board of Education of said district; 
and that she desired to attend the Hackettstown High School. At the time of 
the making of this application Lillian was thirteen years of age. The Board 
of Education denied her application upon the ground that she was not a bona 
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fide resident of the township. Thereupon Miss Towner filed a petition with 
the State Commissioner of Public Instruction in which petition she set forth 
that she was a resident of the township of Mansfield, standing in locus parentis 
to Lillian, "who for the last two years has continuously resided with the sub
scriber appellant herein, at her home" in the said township of Mansfield, and 
that she appealed to the State Commissioner from the decision of the Board 
of Education by which it denied the application to furnish transportation to 
the Hackettstown High School and tuition fees therein for the said Lillian. 
To this petition the Mansfield Board of Education made answer that Miss 
Towner "has added an addition to her dwelling house and has advertised it as 
the 'The Junior School' for children to be educated as far as the eighth grade;" 
that at the present time she has about ten or twelve children and sometimes a 
much larger number at her house; that she makes it a business to furnish 
these children board and she -teaches them as far as the eighth grade; that 
she follows this as a business, and receives compensation for her services as 
a teacher, and also received compensation for boarding said children; that the 
said Lillian is not a resident of the township but is simply a boarder at the 
home of the petitioner and that Lillian is a resident of the City of New York. 
The parties were given an oral hearing at which the testimony of Miss 
Towner, Lillian and Lillian's father and others was taken, from which it 
appears that Lillian's father and mother are residents of the City of New 
York, where they have resided for many years; that they are and have been 
living in a state of separation for ten years or more, and that Lillian's father 
makes his home at his mother's, where his aunt also lives, and there is a 
legitimate inference from his testimony that he provides for .their support; 
that for a period of ten years Lillian and an older sister were placed by their 
father under the care of a Mrs. Rasch who resided in the Bronx and until 
Lillian was sent by her father to Miss Towner's school, paying to the latter 
sixty dollars a month for Lillian's board and tuition, and in addition provided 
Lillian with such necessaries as her comfort and well being required. 

The State Board of Education considered its task to be to decide whether 
Lillian Baysdorf was an actual resident of the school district of Mansfield 
Township so as to entitle her to free high school facilities at the expense of 
that district, without regard to whether or not it was the place of her domicile, 
and accordingly held that because Lillian's all year around residence was at 
the home of Miss Towner, to which her father had consented for two years or 
more past, she was entitled to be provided with free high school facilities 
by the Board of Education of the district. There is no case in this State 
which deals with the precise point in question. There are cases to be found in 
other jurisdictions which deal with the subject mooted here. The case relied 
on by the State Board for the result it reached is Yale vs. West Middle Dist., 
59 Conn. 489, which will be later commented upon. 

To determine properly whether or not Lillian is entitled to free school 
facilities in view of the circumstances as disclosed by the testimony as to her 
residence in New Jersey we must not only have recourse to the constitutional 
provision and statutes relating to the education of children residing in this 
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State In our public schools but also to consider the sound public policy upon 
which tbese provisions were designed to rest. 

Art. VI, Sect. 7, Plac. 6, of the State Constitution inter alia declares: 
"The legislature shall provide for the maintenance and support of a thorough 
and efficient system of frec public schools for the instruction of all the children 
in this State between the ages of five and eighteen years." It needs no argu
mcnt to demonstrate the unreasonableness of any view that tends to uphold a 
theory that this declaration is designed to include children from other States 
who may be sent by their parents Or guardian, into this State, and who actually 
take up their residence here for instruction in our public schools. By section 
116 of the Gellcral School Law of 1903, supra, as amended in 1912, p. 285, it 
is provided: "Public schools shall be free to all persons over five and under 
twenty years of age, and to such persons over the age of twenty years as the 
board of education of any school district may deem it wise to offer instruction, 
who shall be residents of the school district. Non-residents of a school dis
trict, if otherwise competent, may be admitted to the schools of said district 
with the consent of the board of education upon such terms as said board may 
prescribe; provided, that the authority to charge tuition for non-resident pupils 
conferred by this section shall not apply to non-resident pupils transferred to 
any district by an order of the county superintendent of schools." 

Considering the facts of the case most favorably to Lillian's application for 
admission to the high school, we cannot fail to observe that they fall short 
of establishing any legal right in her to the privilege she seeks, since the 
facts relied on in her behalf do not prove that she was a domiciliary resident of 
the school disfrict, which, in oUr view, seems to be necessary. The fact that 
she intends to remain in the home of :Miss Towner, during her attendance at 
the high school or for an indeterminate period, does not make her residence a 
permanent one, especially f.ince it does not appear that she was emancipated 
or was under the legal control of Miss Towner, but on the contrary it appears 
that she was in neither situation, and that her father who is domiciled and 
actually resides in the State of New York will continue to make provision for 
her future support and comfort. 

The term "a resident," in a broad sense, includes any person who comes into 
this State and remains here with the intention to make it his permanent abode. 
But this legal status is not applicable to a child who is brought or sent into 
this State by a parent or guardian who is a nonresident for the purpose of 
receiving an education in the public schools of this State. The permanent 
residence of the father is that of the child, until the latter is emancipated and 
chooses a place of residence of its own. Considerable force is derived by 
this view from the provisions of the School Law relating to compulsory edu
cation of children in our public schools. Thus, for instance, section 153 of 
the School Law, 4 Camp. Stats. 4775, provides that every parent, guardian 
or other person having control of a child between the ages of seven and 
seventeen years, inclusive, shall cause such child to regularly attend a day 
school, etc. The succeeding section 154 defines, in a measure, the character 
of the control of the child, by providing that any parent, guardian or other 
person having the legal control of any child who shall fail to comply with the 



RESIDENCE 01: PUPIL FOR SCHOOL PURPOSE',S. 

prOVISions of section one hundred and fifty-three, etc. So that it is clear that 
the persons who are designated by the statute upon whom the duties outlined 
by it rests are parents, guardians or persons having legal control of the child. 

Now the phrase "legal control" signifies a status 0 f the person in whose 
custody the child is. It cannot reasonably mean the relation between pupil 
and teacher, which control begins and ends with the school sessions; or the 
relation existing between the teacher and her pupil boarder, however intimate 
their friendship may be. 

The phrase "other persons having legal control" would manifestly include 
foster parents, who have lawfully adopted children, or those to whose care 
and custody children are committed by operation of law, etc. By applying the 
maxim lloscif!w a sociis to the phrase used, the persons indicated by the sec
tions, as those having legal coutrol, must have the legal status of parent or 
guardian. 

The testimony fails to show that any such situation existed in the instant 
case. The case of Yale vs. West Middle School District, 59 Conn. 489; 22 Atl. 
Rep. 295, relied on by the State Board of Education appears to have been 
decided strictly upon the language used in the school act of that State to 
which Andrews, C. J., refers and says: "All through these sections the ex
pression, 'those having the care of children' is used as exactly equivalent to 
parents or guardians; and nowhere is it indicated that the- duty to senu chil
dren to school, or the duty of the district to furnish instruction, depends on 
anything other than the residence of the child. All distinction between domi
cile and actual residence seems to be carefully excluded." In these respects 
our school law differs essentially from the one in Connecticut in that the duty 
to send children to school devolves upon those having legal cuntrol 0 [ them, 
such as a parent or guardian, and that actual place of sojourn of the child, 
whether for a long or short period, does not establish its residence WIthin 
the meaning 0 f the school law unless it is the place of residence of its parent 
or guardian or other person having legal control of it. A child, in law, can 
have no residence of its own and can only lawfully acquire one when it has 
been emancipated. Its residence under the school law follows that of its 
parent or guardian or other person having l~gal control of it. 

The various sections of our school law exhibit State policy to continue chil
dren to attend the public schools in the respective districts where their parents 
or guardians reside. 

The school law requires the consent of the local board of education or of 
the county superintendent, to the attendance of a child at a public school in a 
district other than the one in which it actually resides. It does not seem con
sistent with sound public policy to open our public schools to the admission 
of pupils from other States and whose parents reside there, to be educated 
here at the expense of the taxpayers. The mere length of time of Lillian's 
sojourn at Miss Towner's residence is inconsequential. Such a situation might 
easily manifest itself in every case where parents or guardians send children 
in their care to be educated in the public schools here, and who were boarded 
and lnr1ged at the residence of a relative or friend residing in the school 
district. 
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The testimony before us does not sustain the finding of the State Board 
of Education that Lillian was a bona fide resident of the school district and 
hence entitled to have the local board of education furnish her with trans
portation to and from the High School at Hackettstown and to pay her tuition 
tberein. 

For the reasons herein given the order of the State Board of Education 
is set aside, and the action of the local Board of Education is affirmed. 

OBLIGATION OF SCHOOL BOARD TO PROVIDE TRANSPORTATION 
FACILITIES 

ALDERT S. PHILLIPS, 

Appellant, 
<IS. 

WEST AMWELL TOW:\,SHTP BOARD 01' 

EDl:CATlOK, 

Respondent. 

DECISro" o~' THE CO~!MISSro:<1F.R 01' EDUCATlO:<1 

This action is brought by Appellant to prote,t against the refusal of the 
We:;! Amwell Township Board of Education to provide for his two children 
transportation facilities to and from the Mount Airy School, located in \Vest 
Amwell Townohip, 

Appellant's demand for transportation facilities as aforesaid is based on his 
contention that the distance involved exceeds two miles and that the age of the 
children, namely, six and seven years respectively, together with the condition 
of the roads renders the provision of transportatioll necessary. 

A hearing in tbis case was conducted by the Assistant Commissioner in 
Fleming·ton on January 21, 1925, at which time testimony of witnesses on both 
sides was heard. 

From the testimony it appears' that the distance from Appellant's home to 
the Mount Airy School is approximately 2.1 miles. It also appears that the 
road in qllestiol1 is for a distance of about one mile an unimproved one and 
for a part of the latter distance is below the average of the usual unimproved 
rural road. The unimproved mile of road above referred to was also under 
consideration in the case of Otto Hausler vs. West Amwell Township Board 
of Education, previously decided by this department and was revealed by the 
testimony in that case to be in such condition as to afford the children no 
opportunity to walk along the side of the road, but compelled them to walk 
betwee!lh;;;ry~h:Jru ts. 

The fact thaI' the distance from Appellant's home to the schoolhouse ex
ceeds two miles, which factor alone is usually held to justify transportation 
for elementary pupils, together with the admitted youth of the children and 
the poor condition of the roads over which they must travel, all go to make 
up, in the Commissioner's opinion, such remoteness of residence from the 
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schoolhouse as to justify within the meaning of the statute the provision of 
transportation facilities. 

I t is, therefore, hereby ordered that the Board of Education of \Vest Amwell 
Township proceed at once to make suitable provision whereby the schoolhouse 
in question is rendered convenienl of access for Appellant's two children within 
the meaning of Section 180, Article X of the 1921 Edition of the School Law. 

January 29, 1925. 

DECISION OF THB S'I'ATF, BOARD OF EDUCATJON 

This appeal is from a decision of the Commissioner requiring the Board of 
Education of \Vest Amwell Township to provide transportation for two of 
Respondent's children. The route from the Respondent's house to the Mount 
Airy School is slightly over two miles long. About one mile of it is over a 
dirt road, which is not well kept up and along which there are but four houses. 
In the winter and early spring this part of the road is difficult to travel. The 
children are six and eight years old, the younger being a girl. In a similar 
case where children aged from six to ten lived 2 l/IOtlls miles from the school, 
this Board decided that transportation should be furnished. (Piell z/s. Union 
Town,hip Board of Education. Opinion printcd in the Board minutes of 
March 10, 1923.) 

N one of the facts above stated are denied by the Appellant, although there 
is some difference between the parties as to the exact distance the children 
have to travel. The chief amI substantially the only objection by the Board is 
the expense, which is said to be beyond the means of the school district. It 
appeared at the hearing that the Board has provided no transportation Ear any 
of the children attending the :Mount Airy School, and it appears to have made 
no investigation for the purpose of determining whether transportation was 
necessary. It seems to have decided that it would furnish no transportation. 

The Board invokes our decision in Hausler against the same Bual'll of Edu
cation, made on April 5, 1924, in which we held that it was unnecessary for the 
Board to furnish transportation to the Lambertville High School for a child 
who lived some distance from a route established by the Board for transporting 
child ren to that school. In that case we decided that the Board has endeavored 
to comply with the law, had used its best judgment in choosing the transporta
tion route, and that it would be an unjustifiable hardship to compel it to furnish 
the transportation there asked for. In the present case, the Board has not 
tried to comply with the law. Its desire for economy is to be commended, but 
as we have had occasion to say in previous ca:ses, neither a local Board nor 
this Board can disregard the statute, which distinctly provides that school 
facilities must be furnished to all children of school age, and this as has often 
been held, requires that schools shall he located in places convenient of access, 
or that the pupils be transported. 

There can be no question that these little children cannot be expected to 
walk over two miles to school over a poor and lonely road. The case comes 
directly within our decision in the Piell case, and other similar decisions, and 
we therefore recommend that the Commissioner's decision be affirmed. 

July 11, 1925. 

15 S L D 
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CONVENIENCE OF ACCESS INCLUDED IN SCHOOL FACILITIES 

ALBERT S. Prrrr.LIPS, 

Respondent, 
'(.Is. 

BOARD OF Em.TCA1'ION OF THe TOWNSHIP 

OF '.VeST AMWELL. 

APi'cliont. 

DECISION OF THE C01TMISSlOXER OF EDUCJ\TIOX 

On January 29, 1925, the Commissioner of Education rendered a decision, 
which was affirmed by the State Board of Education on July 11, 1925, to the 
effect that the residenee in West Amwell Township of two small children of 
Albert S. Phillips was remote from the Mount Airy School located in that 
district, not only because of a distance exceeding two miles, bnt because of 
road conditions and youth of the children, and ordered that transportation 
facilities be at once provided for such children by the "Vest Amwell Township 
Board. To date no attempt whatever bas been made by the Board of Educa
tion to comply with the order contained in the decisions above ref erred to. 

A petition is now presented en behalf of the "Vest Amwell Township School 
Board asking that the case be re-openec1 and re-heard on the ground of alleged 
erroneous conclusions of law reached by the Commissioner and State Board 
of Education in their decisions. It is also requested that judicial notice be 
taken of certain facts not already inclUded in the record tcnding to establish 
the generally central location of the Mount Airy village so far as the re
mainder of West Amwell Township is concerned, and the numerous good roads 
approaching and entering it frGm all sides. 

Counsel for the Board of Education insists that the obligations of the School 
Board end with the establishment of a schoolhouse generally convenient for 
the inhabitants of the district, and that the law is only concerned with prevent
ing the location of a schoolhouse in a place inaccessible to the community 
as a whole. He relies chiefly in his contention upon the case of Frelinghuysen 
Township Board of Education LiS. Franklin T. Atwood, County Superintendent, 
decided by the Supreme Court in 1906 and later affinllerl by the Court of 
Errors and Appeals in March, 1907, in which it ,vas held that the refusal of a 
Board of Education to provide transportation facilities for children living 
remote from .the schoolhouse was not such a failure to provide adequate and 
proper school facilities as to justify the withholding of State moneys from a 
school district. In that case, however, the Courts specifically based their de
cisions upon the fact that Section 126, of the School Act of 1903, as then en
acted and requiring the furnishing by every Board of Ec1uc~,tion of suitable 
school facilities and accommodations, was the first of six sections of Article X 
dealing exclusively with school buildings. It was concluded, therefore, by the 
Courts that nothing further was required by the statute in the way of suitable 
school facilities and accommodations than the school buildings specifically re
ferred to therein, and that consequently transportation could not be considered 

i~ 
1 
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as a part of the facilities required to be provided by every school district for its 
pupils. The Supreme Court also commented upon the fact that Section 117 of 
the School Act of 1903 was merely permissive in its provisions that a Board of 
Education may make rules and contracts for transportation of children living 
remote from schoolhouscs. 

In 1907, however, subsequent to the decisions of the Supreme Court and 
Court of Errors above referred to, Section 126 of the School Act of 1903 was 
amended to read as follows: 

"126. Each school district shall provide suitable school facilities and 
accommodations for all children residing in the district and desiring to 
attend thc public ,chools therein. Such facilities and accommodations 
shall include proper school blliJdings, togcther with furniture amI equip
ment, convenience of access thereto, and courses of study suited to the 
ages and attainments of all pupils between the ages of five and twenty 
years. Su<:h facilities and accommodations may be provided either in 
schools within the district convenient d access to the pupils, or as 
provided in sections one hundred and seventeen, one hundred and eighteen 
and one hundred and nineteen of the act to which this act is an 
amendment." 

Not only does thc section as amended acId the requirement of "convenience 
of access" to the specifically enumerated school facilities alld accommodations 
to be provided by Boards of Education for all the pupils of their districts, but 
connects Section 126 as aforesaid with Sections 117, 118 and 119 by requiring 
that school facilities be provided either in schools within the district convenient 
of access to the pupils or that the provisions of Sections 117, 118 and 119 be 
complied with as alternatives. It is obvious from such altematlves that school 
facilities must either include the establishment within a school district of a 
schoolhouse convenient of access by location or transportation for all the 
pupils therein, or that pupils be transported to schools in other di,tricts, or, 
if remote from the school in their own district, that their tuition be paid in a 
nearby school in an adjoining district. Convenience of access, however, by 
one means or another is specifically provided for in everyone of the above 
quoted alternatives for providing proper school facilities for "all the children 
residing in the district." 

In the opinion of the Commissioner of Education the \Vest Amwell Town
ship School Board produces in its present petition 110 facts, even though judicial 
notice be taken of them, nor arguments of law which in any way necessitate 
a re-opening or re-hearing of its case, or which in any way tends to change 
the conclusions reached by the Commissioner in his decision of January 29. 
1925, above referred to. The cases upon which the Board's counsel relies were 
decided by the Supreme Court and the' Court of Errors and Appeals upon the 
statute defining school facilitie's before it was amended in May, 1907, to 
include convenience of access by the several enumerated alternative methods 
as one of the essential school facilities, and are therefore not relevant as 
authorities in cases arising since the amendment. On the contrary, since the 
enactment of the statutory amendment, many cases have been decided by both 
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the Commissioner and State Board of Education in which school boards have 
been ordered to provide for individual pupils, as a part of the necessary 
school facilities, convenience of access by means of transportation in lieu of 
the location convenient of access of the schoolhouse itself. Such cases are 
the only relevant and binding authorii ies at the present time under the I~w 

as it now stands. 
The petition is accordingly hereby denied. 

December 15, 1925. 

DECISIO:'I OF THE STATE BOARD of EDUCATION 

This case was before the Board a few months ago when we affirmed the 
Commissioner's decision requiring the "Vest Amwell Township Board to pro
vide transportation for the Respondent's children. The Appellant thereafter 
filed a petition for re-hearing, alleging some additional facts not in the record, 
of which it was asked that judicial notice be taken,-these facts being designed 
to establish that the school building attended by Respondent's children is in the 
most convenient location in the district for the majority of the pupils. On 
these facts, in addition to those already in the record, it was contended that the 
law does not compel the Appellant to furnish transportation to any children 
in the district. The Commissioner consi(lered the petition, and, assuming that 
judicial notice might be taken of the additional facts above mentioned, denied it 
on grounds which are stated in full in his opinion. From his decision this appeal 
is taken. 

The question involved is one of statutory construction, which can best be 
understood perhaps if treated historically. Prior to 1907, Section 126 of the 
School Law read as follows; 

"Each school district shall provide suitable school facilities and ac
commodations for all children residing in the district amI desiring to 
attend the public schools therein. Wherever such school facilities or 
accommodations shall be inadequate amI unsuited to the number of pupils 
attending or desiring to attend such schools, the county superintendent 
of schools shall transmit to the custodian of the school moneys of the 
school district an order directing him to withhold irom the district all 
moneys in his hands to the credit of such school district received from 
the state appropriation or from the state school tax until suitable fa
cilities or accommodations shall be provided, and shall notify the board 
of education of such district of his action, with the reasons therefor; 
such order shall not take effect until approved in writing by the state 
superintendent of public instruction, and said approval shall state when 
said order shall take effect." 

At that date (1906) Section 117 provided in part

"Whenever in any district there shall be children living remote from 
the schoolhouse the board of education of such district may make rules 
and contracts for the transportation of such children to and from schooL" 
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In 1906 the Supreme Court in Frelinghuysen Township Board of Education 
vs. Atwood, County Superintendent, 73 N. ]. Law 315, held that the failure 
of that Board to provide transportation was 110t a failure to furnish suitable 
school facilities as provided in Section 126, and also that Section 117 was per
missive and not mandatory. In 1907 the Court of Errors affirmed the decision, 
concurring in the Supreme Court's holding as to Section 126, but declining to 
express an opinion as to Section 117. The Supreme Court gav,e as its reason 
for holding that Section 126 did not cover transportation, that it was the first 
of six sections which related solely to school buildings and that the words 
"suitable school facilities and accommodations" referreu only to school build
ings, and pointed out that Article X, which comprised these sections, was en
titled "School Buildings." 

Thereupon, in 1907, subsequent to the Court of Errors' decision in the At
wood case, Section 126 and the title preceding it were amended by Chapter 123 
of the Laws of 1907 so as to read as follows: 

"SCHOOLIIOUSE;s, FACILI1'U;S, AND ACCOMMODATIOKS" 

"Each school district shall provide suitable school facilities and accom
modations for all children residing in the district and desiring to attend 
the public schools therein. Such facilities and accommodations shall in
clude proper school buildings, together with furniture and equipment, 
conz1enience of access thereto, and courses of study suited to the ages 
and attainments of all pupils between the ages of five and twenty years. 
Such facilities and accommodations may be pro<·ided either in schools 
within the district convenient of access to the pupils or as pro'uided ill 
sections one hundred al1d seventeell.. one hund/1cd and eighteen and one 
hundred and nineteen of the act to which this act is an amendment .." 

(The italics indicate new matter.) 

Ever since this change in the statute the Commissioner of Education and 
this Board in a considerable number of cases have required transportation to 
be furnished where the school building was 110t convenient of access and the 
power to do so under Section 126 as amended has not been questioned, at least 
by any appeal to the courts. Counsel for the Appellant now contend, however, 
that the Atwood case still applies, that the 1907 amendment of Section 126 
does not clearly require that transportation be furnished, that the statute being 
puuitive in its nature it must be strictly construed, and therefore that inasmuch 
as Appellant' has provided a school building convenient of access to the ma
jority of the pupils of the district it cannot be compelled to furnish transpor
tation to those to whom the school building is not conveniently accessible. 

It would be a most serious matter to reverse the position of this Board and 
the Commissioner on this question. after the years in which the transportation 
system has been developed, but nevertheless Appellant is entitled to this Board's 
consideration and determination of his contentions, regardless of its former de
C151On5. So considering them we are unable to agree with the arguments of 
Appellant's counsel. It seems to us that the clear intent of Section 126 as 
amended is, as held by the Commissioner, that school facilities must be fur



230 SCHOOL LAW DECISIONS. 

nished either by providing schools convenient of access, or by the means re
cited in Sections 117, 118 and 119, which include the transportation within the 
district of children whose residences are not convcnient of access to the school 
building or buildings. This reading is not only consistent but it is in line with 
the compulsory education statute which Appellant's interpretation of Section 
126 would render unenforceable and unavailing as to all children whose homes 
are not convenient a f access to school buildings in their districts and whose 
parents are unable to provide transportation for them. It is not to be supposed 
that the Legislature intended to create a condition which would suspend the 
compulsory education statute in the cases of such children. Rather the pre
sumption is to the contrary and Section 126 itself provides that the "school 
facilities and accommodations" shall be provided for all children residing in 
the district. 

Therefore, assuming the existcnce of the additional facts alleged in the 
petition for re-hearing, we recommend that the Commissioner's decision be 
affirmed. 

January 9, 1926. 

DECISION of THE SUPREME COURT
 

PER CURlAM.
 

The writ of certiorari seeks to review an order of the Commissioner of 
Education dated January 27, 1926. directed to the County Collector of Hunter
don County to withhold school moneys, which ordinarily would have been 
apportioned to the Township of West Amwell in Hunterdon County. The 
order was made because the prosecutor would not provide transportation fa
cilities for the two children of Albert S. Phillips, aged six and seven years. 
The Phillips' children reside about two miles from the nearest school located 
at Mount Airy, a distance of over two miles. The basis of the order was an 
order of the Commissioner of Education dated January 29, 1925, affirmed 
by the State Board of Education dated July 11, 1925; by which it was ordered 
that such school transportation facilitics be provided for the Phillips' children. 

The prosecutor relies upon the case of Frelinghuysen Township Board of 
Education 7JS. Atwood, 73 N. J L. 315, affirmed 74 Id. 638. That case in the 
Court of Errors and Appeals was decided on March 7, 1907. On May 7, 
1907, both the title of Article X and Section 126 of the Act were amended, 
P. L. 1907, p. 291, "convenience of access thereto, etc.," being added. 

Our readin'g of the statute agrees with the construction and application 
made by the Commissioner of Education; hence, the order of January 27, 
1926, now under review is affirmed, and the writ of certiorari is dismissed. 

January 19, 1927. 
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AFFORDING TRANSPORTATION FACILITIES FOR PUPIL REMOTE 

FROM SCHOOL 

ALEXANDER LOSKOT, 

ApPellant, 
vs. 

BETHLEHEM TOWNSHIP BOARD 

OF EDUCATION, 

Respondent. 

Harry L. Stout, for Appellant. 
Marshall Miller, for Respondent. 

DECISION OF THE COMMISSIONER of EDUCATION 

This action is brought by the above named Appellant to thc end that the 
Bethlehem Township Board of Education may be required to provide trans
portation facilities for the school year 1922-1923 for Appellant's daughter, 
Mary Loskot, to aud from the high school in High Bridge, at which school 
said Mary Loskot is a ~tudent. 

Appellant states that on September 8, 1922, the Respondent offered to 
pay him an allowance of $100 for transporting his daughter himself for the 
school year 1922-23. 

Appellant also allegel that in spite of an agreement entcred into by Re
,pondent for the scho01 year 1921-22 to pay Appellant $200 as an allowance 
for that year for transporting his daughter to the high school aforesaid, the 
Re,pondcnt actually paid to Appellant but $162.25 for the year. 

The Respondent denies the remoteness of Appellant's residence from the 
high school at High Bridgc, and further asserts that the amount received 
by Appellant as a transportation allowance for the school ycar 1921-22 was 
the full amount agreed upon. 

A hearing in this matter was granted by the Assistant Commissioner of 
Education and was conducted at the Court House in Flemington on Kovem
ber 3, 1922, at which hearing the testimony of a number of witnesses on 
both sides was hea rd. 

From such testimony it was plainly established that while Appellant had 
demanded as a transportation allowance for the school year 1921-22 the snm 
oT $200, there was offered to Appellant by the Board of Education and 
actually acccptcd by him the sum of $162.25. The acceptance by Appellant 
of the latter amount constituted therefore in the Commissioner's opinion 
a transaction which was binding upon Appellant, and one which consequently 
estopped him from any claim to a higher amount for the ycar 1921-22 
aforesaid. 

In regard to the question of distance of Appellant's rcsidence from the 
High Bridge Scho01in the matter of Appellant's claim that transportation 
facilities be provided for his daughter for the school year 1922-23, the 
testimony disclosed that the. distance from Appel1ant's home along a lane or 
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drift ro;:[d to the point where such road joins the main highway is 1 1-5 miles, 
and that from that point thence along such main highway to the high school. 
the distance is 2.3 miles. 

The main question therefore to be considered is whether the Appellant 
lives so remote from the high school in question as to justify transportation 
for his daughter. 

It is the Commissioner's opinion that in order to determine actual remote
ness of a child's residence from a schoolhouse, the entire distance to be 
traYersed must be used as a basis of calculation, whether such distance be 
entirely along the main highway or partly along sueh a highway and partly 
along a drift road or a lane leading from Appellant's home. It has of course 
been frequently held by this department that in a case where the distance 
necessitating transportation is made up of both lane and highway, the 
obligation of the Board of Education is fully discharged by providing trans
portation merely along the main road, and that the child must consequently 
meet the transportation vehicle at the point where the lane meets the high
way. This does not however alter the fact that whether it is the duty of a 
Board of Education to provide transportation for the whole or merely part 
of the distance, such obligation can only be determined by estimating the 
entire distance to be traversed from the child's actual residence to the school 
itself. 

In the case at hand therefore where the entire distance for Appellant's 
daughter to travel from her home to the high school is over three miles, 
it is the opinion of the Commissioner that it is the duty of the Bethlehem 
Township Board of Education to provide suitable transportation facilities 
at least along the main highway, a distance of 2.3 miles, and it is hereby 
ordereu that such facilities be at once provided by the Respondent for the 
remainder of the school year 1922-23. 

It is also hereby ordered that Appellant be reimbursed by the Board of 
Education at the rate of $20 per month, which rate the Commissioner con
siders reasonable, from the beginning of the school year 1922-23 to the 
date when transportation facilities are actually provided as above ordered 
for the expense to which Appellant has been put in providing transportation 
himself for his daughter to the high school at High Bridge. 

November 23, 1922. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is another transportation case and is quite similar in its facts to 

Piell vs. The Union Township Board of Education, decided herewith. Bethle
hem and Union Townships are adjoining rural townships in Hunterdon 

County. 
Mary Loskot, the daughter of the petitioner, Alexander Loskot, lives in 

Bethlehem Township and attends the High School at High Bridge. She is 
fifteen years of age and completed the grammar school course of study 
at a school in Bethlehem Township. She attended the high school at High 
Bridge in the year 1921 to 1922, and the Bethlehem Township Board of 
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Education paid the Petitioner $162.25 for transporting her himself. At a 
meeting of the Board in August, 1922, a resolution was passed that tram
portation would not be provided for high school pupils. On September 8, 
1922, however, the District Clerk wrote the petitioner that the Board would 
pay him $100 for transporting his daughter to High Bridge. He refused to 
accept this amount as insufficient and appealed to the Commissioner, who 
took testimony at Flemington, and on the evidence before him filed a 
decision in which he ordered that the Board should provide suitable trans
portation facilities along the main highway for the remainder of the present 
school year, and further that the Board reimburse the Petitioner at the rate 
of $20 per month from the beginning of the present school year to the 
date when the transportation facilities are actually provided. From that 
decision the Bethlehem Township Board of Education has appealed to the 
State Board. 

The Petitioner's house is situated along a so-called private road about 
1 1-5 miles from the public highway. The distance from the point where 
this private road meets the highway to High Bridge is about 2.3 miles SO 
that it is necessary for the pupil to travel about 3Y; miles to get to the High 
Bridge High School. The so-called private road extends through the property 
of some half a dozen farmers, all of whom use the road, and the record 
shows that it is sometimes used by the public as a means of traveling to 
Glen Gardner, notwithstanding it is very rough and stony and that gates 
are located at one or two points. The public highway referred to is the 
usual dirt road of the rural districts of that section of the State-muddy 
in winler, sometimes filled with snow, and with few houses along it. 

As in the Union Township case, the Board did not investigate the remote
ness of the Petitioner's residence before it refused transportation. It appears 
from the testimony that the Board did not think the Petitioner lived more 
than two miles from the school. It had formerly believed she lived remote, 
had paid transportation, and the County Superintendent had approved its 
action. Its refusal to provide transportation was due solely to its desire 
to cut down expenses. As we have pointed out in the case of the Union 
Township Board, its perfectly proper desire to economize did not justify 
the Board in refusing to provide transportation for a child who actually 
lived LL'Ot~ from the school. Therefore, for the reasons which are more 
fully set forth in our opinion in the Union Township case, we think the 
Commissioner was right in requiring the Board to furnish transportation to 
Mary Loskot, at least along the public highway. 

The Commissioner, as stated, ordered that the Board should pay the 
Petitioner $20 per month for providing transportation by horse and wagon 
up to the time when the Board actually furnishes transportation itself 
This includes the expense of keeping a horse and wagon at High Bridge 
during the day as well as the other expenses of keeping them. The Petition
er's testimony, which is not denied by the Board, showed that he had to 
keep this horse and wagon solely for transportating hi, daughter to the 
school. The amount allowed by the Commissioner is based on the Peti
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tioncr's testimony. The Board does not appear to deny that it is a reason
able amount since there was no cross-examination by the Board and no 
evidence was introduced on behalf of the Board to the contrary. 

It is therefore recommended that the Commissioner's decision be affirmed. 

OBLIGATION OF BOARD OF EDUCATiON TO PROVIDE TRANS

PORTATION FACILITIES
 

CHRISTOPHE;R C. PIE;I,I, E;T AI,., 

Appellants, 
VS. 

UNION TOWNSHIP BOARD OF EDUCATION, 

Respondent. 

Harry L. Stout, for Appellant. 
Marshall Miller, for Respondent. 

DECISION OF THE; COMMISSIONER of EDUCATIOh 

This appeal is brought by Christopher C. Piell, Peter Moebus, John Gyuro, 
J. B. Probasco, A. W. Groom, Paul Schneider and ]. C. Mulligan, all of 
whose children attend the public school at Jutland, and is directed against the 
action of the Union Township Board of Education in refusing under a reso
lution passed July 3, 1922, to provide any transportation facilities whatever 
for the children of Union Township School District for the year 1922-23. 
Appellants insist that transportation to and from the school in question is 
necessary and ask that the Board of Education be required accordingly to 
furnish such facilities for the pupils living remote from Jutland school for 
the year 1922-23 as aforesaid. 

A hearing in thi3 matter was granted by the Assistant Commissioner of 
Education and held at the Court House in Flemington on Tuesday, September 
26, 1922, at which hearing testimony of a number of witnesses on both sides 
was heard. At the hearing, however, the' Commissioner was informed that 
the Board of Education has agreed to transport by railroad to Jutland the 
children of Peter Moebus, J. B. Probasco, and J. C. Mulligan, which arrange
ment accordingly removes the grounds of appeal in the case of the three last
mentioned Appellants. 

The School Law requires that schools must either be so located as to be 
convenient of access to all the children between the ages of five and twenty 
years residing in the district and desiring to attend the public schools, or that 
such schools be made convenient of access by the Board of Education by 
means of transportation. 

The testimony clearly showed a distance of more than two miles to be 
traversed to the Jutland School in the case of the children of Christopher C. 
Piell, and in the case of a number of the other Appellants, when we consider 
the drift roads or lanes on which the children reside, which it is necessary to 
consider in order to determine the actual distance such children must travel, 
we find the distance equaling or even exceeding two miles. 
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There are many other factors besides distance which go to make up re
moteness from a schoolhouse and the State Board of Education has held in 
decisions rendered by it that not distance alone, but all the other factors of 
each individual case must be taken into considcration by a Board of Education 
in deciding the necessity for transportation. 

In the particular case at hand the testimony disclosed that within reccnt 
years the Union Township Board of Education abandoned the use of three 
schools in close proximity to the residences of the Appellants. The abandon
ment of such schools accordingly necessitated that the children be trans
ported to the Jutland school, then designated by the board as the school for 
such pupils to attend, and the Board of Education has accordingly provided 
such transportation facilities until the passage of the resolution of July 3, 
1922, above referred to. 

The testimony further disclosed that no one of the roads over which the 
pupils must pass to the school in question is an improved road, and further 
that such roads are wooded and are lonely by reason of the fact that houses 
occur along them only at infrequent intervals. It moreover appears that the 
County Superintendent approves and has always approved the necessity for 
transportation in the case of the pupils in question to the Jutland School. 

In view therefore of such approval by the County Superintendent; of the 
distance which some of the children in question must travel; the youth of 
others; the condition of the roads common in the case of all; and the fact 
that the Board of Education has created the present situation by its action, 
the wisdom of which is not questioned, in closing three schools in close 
proximity to the Petitioners, it is the Commissioner's opinion that with the 
exception of those for whom railroad facilities have been provided the Union 
Township Board of Education should furnish transportation for Appellants' 
children, all of whom in the Commissioner's opinion are remote from the 
Jutland School. 

It is accordingly hereby ordered that suitable transportation facilities be at 
once provided by the Union Township Board of Education for the children of 
the Appellants for the remainder of the year 1922-1923. 

November 10, 1922. 

DEnSlON 01' THE STATE BOARD Of EDUCATION 

This case involves the question of transportation of children to the Jutland 
school in Union Township, Hunterdon County, and comes here on an appeal 
by the Board. The facts are as follows: 

Some years ago three schools in the township were closed by the Board of 
Education and a new consolidated school built at Jutland. Prior to the school 
year 1922-23, transportation was provided to this school for the children who 
lived remote therefrom. and this was always approved by the County Superin
tendent. On July 3, 1922, the Board of Education passed a resolution that no 
tran,norl ation would he fumisbed by it during the then approaching scheel 
year. On August 2, 1922, the Commissioner wrote the Board calling its atten
ticw to the law and stating that it had "no legal right to refuse to furnish 
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transportation in necessary instances." In reply to that letter the District 
Clerk of the Board, under date of August 14th, wrote the Commissioner as 
follows; 

"Your letter of August 2d, which refers to action of Union Township 
Board of Education at meeting on July 3d, abolishing all transportation 
of school pupils in the township for the coming year, was read at our 
Board meeting held on Saturday, August 12th, and the matter was 
discussed at considerable length but no action taken to rescind or annul 
the former action. 

"There were seven present, a majority being opposed to furnishing 
transportation and one, in particular, of the two absent members has 
always been strongly opposed to transporting pupils at the expense of 
the taxpayers of the township." 

Thereafter seven parents of children who attended the Jutland school filed 
a petition with the Commissioner to compel the Board to furnish transportation. 
An answer having been filed the Commissioner took the testimony of a con
siderable number of witnesses at Flemington. At the beginning of that hearing 
the attorney for the Board stated that it would furnish transportation by rail 
to the children of three of the Petitioners, \vhose homes were convenient of 
access to a station on the Lehigh Valley Railroad, on which Jutland is situated. 
Testimony was then taken on the issue whether or not the remaining four 
Petitioners lived remote f rom the school. 

The proof shows that the public roads on or adjacent to which the Petition
ers live are dirt roads with few houses, muddy in the winter and often filled 
witb snow, with bushes along the sides in many places. They are of the type 
of the country roads usual in that section of the State, away from the State 
and County highways. 

The Petitioner Christopher C. Piell h"s two children, a boy and a girl, aged 
respectively fourteen and eleven. His house is 2.1 miles from the school on 
a public road. The Petitioner John Gyuro has three children, two boys aged 
respectively ten and six and a girl aged eight. He lives some distance from a 
public road and, if the drift roads or private ways by which the children 
get to the public road are included, about the same distance from the school 
as Piel!. Cyuro is not a farmer, but works in a factory at Pittstown. The 
Petitioner A. VV. Groom lives considerably over two miles from the school, if 
a private road to his house is included. On the public road the distance is well 
over a mile. The petitioner Paul Schneider has two children whose ages are 
not stated in the record. He lives about 2.3 miles from the school, including 
the distance along the private way by which the children get to the public road. 

On these facts the Commissioner held that the Petitioners lived remote from 
the Jutland school and ordered "that suitable transportation facilities be at once 
provided by the Union Township Board of Education" for the children of the 
Petitioners. 

The Board's appeal from his decision is based on two grounds: First, that 
the distance which the Petitioners' children traverse along the private ways or 
drift roads to get to the public road cannot be taken into consideration in 
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determining the question of remoteness i second, that the increase in the cost 
of conducting the schools is such that the Board should not be required to 
furnish transportation even for these children who might heretofore have been 
considered to live remote from the schoolhouse. 

On the first point we agree with the Commissioner that, it being necessary 
to use these private ways to get to the public road, they must be taken into 
consideration in calculating the distance to the school. It is contended with 
respect to one or two of the Petitioners that they do not use the most direct 
path from their houses to the public roads. Whether this is so in the case of 
Gyuro, it is unnecessary to determine, because the age of his children is such 
that it seems to us they are entitled to transportation even if only the distance 
along the public highway and the shortest route from the highway to his 
house is included in thc calculation. As to Groom and Schneider, their houses 
are remote from the school, whichever route may be used. 

The second ground above stated is the onc principally put forward on behalf 
of the Board and, as the record shows, was the real cause of its refusal to 
transport pupils. We fully sympathize with the feeling of the Board that it 
is its duty to reduce the expenses of the schools in its district as much as 
possible, and that the cost of transportation is a heavy burden, but that does 
not justify a disregard of the statute to which the actions of the Board, and of 
this Board, must conform and which, it is well settled, requires that trans
portation be furnished for all pupils who live remote. 

It is true, as counsel for the Board points out, that the Commissioner and 
this Board have held that the local Board is the best judge of the circumstances 
of remoteness under the statute, and that neither the Commissioner nor the 
State Board should interfere where thcre appears to have been no bias or 
prejudice on the part of the local Board and the County Superintendent (Linch 
vs. Board of Education of Upper Pittsgrove Township, School Laws (1921), 
p. 608). The record here shows, however, that the Board did not determine 
the question of remoteness on its merits, but refused transportation in order 
to save expenses. This is shown, not only by the letter of the Clerk of the 
Board to the Commissioner, above quoted, but also by the fact that members 
of the Board did not, at the time it refused transportation, make any investiga
tion to asccrtain how far the Petitioners livcd from the school and nnder 
what conditions the children would travel to school if transportation was not 
provided. It is also significant that the homes of the three Petitioners to whom 
the Board agreed to pay transportation by rail were not much, if any, further 
distant from the schoolhouse than the homes of the remaining Petitioners, but 
were not far from the railroad station, so that, as to them, the Board could 
furnish convenient transportation. 

Also it is to be observed that, as has already been mentioned, up to the 
present year the Board had furnished transportation for some of these pupils 
and others living in the same vicinity and the County Superintendent had ap
proved the contracts and arrangements for such transportation. It appears, 
therefore, that the Board's action was not founded on a consideration of the 
circumstances on which the law required it should make its determination of 
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the qnestion of remoteness of the residence of these children, but was dictated 
solely by its desire to save expense. 

The Commissioner heard and observed many witnesses and was enabled to 
obtain a clear understanding of the circumstances upon which the question of 
remoteness depends. His findings of fact are sustained by the evidence and, 
for the reasons above stated, we believe he was justified in overruling the action 
of thc Board and making the order appealed from. It is therefore recom
mended that his decision be affirmed. 

DANGER AS A FACTOR OF REMOTENESS IN TRANSPORTATION 

MARSHALL \"1. READ, HARRY G. TODD, 

GEORGE T. \Vn,SO:-l, ]. EM "vIOKS, 

CARL A. :\I"ELSON, FRANK BALL. RAY

1.1O"D M. KAAR, GEORGE SCHEER, 

\VEST BUCHANAN, AR'I'H1;R \"1. 
STF:EnER. HULSE TODD, FRA:'iK FA:-I

CHER, HAWLEY G. VlEAN, OSCAR 

BATI(S, \"1 ALTER TODD, CHARtES 

WACK, REG TWILLEY AKD JAcon 

VALI(KTINE, 

Appe/lauts, 
'Z)s. 

BOARD OF EDUCATION of THE TOWNSHIP
 

Of ROXnURY, MORRIS COUNTY,
 

Res/,Q1ldent. 

DECISION of THE CO~fMISSIONER OF EDUCATION 

This case is brought by the above-named Appellants against the Board of 
Education of the Township of Roxbury, Morris County, because of the re
fusal of the Board to furnish transportation for their childreu from the 
vicinity of their homes to the Roxbury School. 

Counsel for Appellants claims th<Jt transportation should be furnished be
cause of the age of the pupils in relation to the distance from their homes to 
the school, and also because of danger to the pupils due to automobile traffic. 

Testimony taken at the Morristown Courthouse on February 25, 1927, dis
closes that with the exception of Jane Valentine, who lives about two and one
h<Jlf ml1es from the school building and for whom the Board agrees to furnish 
transportation, the most remote arc Mildred Steeber, 8 years of age, and \Vil
ber Fancher, 15 years of age, who live one and seven-tenths miles from the 
school. The distances from the homes of the other children to the school 
range from one and one-quarter to one and one-half miles. The roads to be 
traveled by these children are hard surfaced county and State roads leading 
from Dover and Morristown to Phillip"burg and Easton. The width of the 
road ranges throughout the distance from twenty feet in the narrowest place 
to about twenty-four feet. Due to the summer population at Lake Hopatcong, 



DANGER AS A FACTOR IN TRANSPORTATION. 239 

a part of this road has heavy traffic in the summer and early fall, at a t;me of 
day when children are on their way to school; but this danger is confined to 
a small part of the school year, namely, June, Septemher and October. The,-e 
was no testimony to show that this road has more extreme traffic or greater 
danger to pedestrians than other State and county highways in various sections 
of the State. In fact, it was admitted that the tralflc is not nearly so great 
as that on highways leading to Atlantic City and other main arteries of travel. 

The School Law, Section 193 (Edition of 1925), provides: 

"Each school district shall provide suitable school facilities and accommoda
tions for all children residing in the district and desiring to attend the public 
school therein. Such facilities and accommodations shall include proper school 
buildings, together with furniture and equipment, conveni,ence of access thereto, 
and courses of study suited to the ages and attainments of 0.11 pupils lJetween 
the ages of five and twenty years. Such facilities and accommodations may 
be provided either in schools within the district convenient of access to the 
pupils or as provided in sections one hUllllred and seventeen, one hundred and 
eighteen and one hundred and nineteen of the act to which this act is an 
amendment. " 

Section 11 7, above referred to, provides: 

"\Vhenever in any district there shall be children Ii ving remote from the 
schoolhouse, the board of education of such district may m:!ke rules and con
tracts for the transportation of such children to and from schoo!." 

It is therefore obligatory that Boards of Education shall furnish buildings 
convenient of access, or in lieu of such facilities, they shall provide transpor
tation for pupils remote from the school building. In many decisions upon 
school transportation and in the drtermination by County Superintendents of 
the necessity for transportation in their apportionment of State money, it has 
generally been held that children are not considered remote as to distance 
if they are of High School age amI live within two and one-half miles of the 
school building, or if they are of elemcntary or grammar school age, and 
live within two miles of the building. Boards of Education may makc fa
cilities more convenicnt by locating school buildings so that children have 
less dist:lnce to walk than that abuve indicated or they may furnish transpor
tation for shorter distances, but such provisions are not mandatory. 

It has, however, been held by the Commissioncr of Education that di"tance 
is not the only factor to be considered in determining remoteness. In Foose ZIS. 

Holland Township Board of Education (p. 621, 1925 Ed. School Law) it was 
held that, "The age and sex of the pupil, the condition of the roads, the dis
tance, and, when part of the transportation is by car, thc time of departure 
and arrival of trains, are all factors in determining the necessity fol' 
transportation." 

Since the roads are hard surfaced, it does not appear from the testimony 
that the youth of any child in this case is such that combined with distance 
would constitute remoteness from the school building except in the case of 
Jane Valentine. 
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The only questions remaining to be decided is whether danger because of 
automobile traffic in addition to other factors named would constitute remote
ness for any or all children of Appellants. The necessity for tral15portation 
because of dangerous highways has not previously been before the Commis
sioner for decision. The factors that contribute to remoteness in Foose vs. 
Holland Township Board of Education, namely, agc, sex, condition of the 
roads, etc., are such as may increase the time necessary to reach a school 
building. A young child would require more time than an older child; a girl 
may require more time than a boy of the same age; a child in poor health 
would need more time than a child in good health, and hence the health of the 
child would also be a factor in considering the necessity for transportation. 
It is also true that very poor roads would require more time to traverse them 
than would good sidewalks or hard surfaced roads. Remoteness is therefore 
a relative term depending upon a reasonable time. It may, therefore, be con
ceived that traffic may be so constant and intensive over a limited road space 
as to delay the progress of a child and hence to contribute to remoteness. 
Danger does not in itself make a place remote unless it increases the time 
necessary to cover the distance to such an extent as to constitute remoteness. 
It seems, therefore, that only in its relation to delay can danger be considered 
and not because of the possibility of a child being hurt by automobiles. 

Boards of Education are not authorized by law to provide for the safety 
of children in reaching school. 'While a Board should be cOllcerntd as to the 
safety of children and should report to the State Police or local officers the 
reckless use of highways, it is not directly responsible for the danger to 
pedestrians becausc of automobile traffic any more than it is responsible for 
sandy or muddy highways. Highway and street dangers demand parental 
concern and care of children to avoid accidents and also a civic enforcement 
of traffic laws rather than larger expenditures of public funds to provide 
transportation. V/hile there may be danger to children because of the traffic 
on highways in this case, as there is now danger upon most of our State and 
county highways, the testimony does not disclose automobile traffic which 
would appreciably delay children in going to and from school. 

It is therefore the opinion of the Commissioner that danger in itself does 
not constitute a necessity for transportation and that the various factors which 
may legally be considered in determining remoteness do not make necessary 
transportation for any of the children in this case, except Jane Valentine, for 
whom the Board is directed to provide transportation, and with this exception, 
the appeal is hereby dismissed. 

March 17, 1927. 
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TRANSPORTATION OF PUPILS 
WII,I,IAM L. FOOSE, 

Appellant, 
flS. 

THE BOARD OF EDUCA'tION OF 'tHE TOWN

SHIP OJ! HOI,I,AND, IN THE COUNTY OF 

HUNTERDON, 

Respondent. 

O. D. McConnell, for the Appellant. 
H. ]. Able, for the Respondent. 

DECISION OJ! THE COMMISSIONER OF EDUCATION 

The petition in this case charges that the Respondent has neglected and 
refused to provide proper school facilities and accommodations for the 
daughter of the Appellant, as required by law, in that it has not provided 
transportation for said daughter from her home to the railroad station at 
Bloomsbury. 

Section I of Chapter 123 of the Laws of 1907 reads in part as follows: 

"Each school district shall provide suitable school facilities and accom
modations for all children residing in the district and desiring to attend the 
public schools therein. Such facilities and accommodations shall include 
proper school buildings, together with furniture and cquipment, convenience 
of access the,eto, and courses of study suited to the ages and attainments 
of all pupils between the ages of five and twenty years. Such facilities and 
accommodations may be provided either in schools within the district con
venient of access to the pupils or as provided in sections JI7, JIS and II9 
of the act to which this act is an amendment." 

Section I19 authorizes a board of education to send a child who has com
pleted the course of study pursued in the schools in the district in which h" 
or she resides to a school of a higher grade in another district, and pay a 
tuition fee. Sections lI7 and lIS authorize a board of education to provide 
transportation for a pupil living remote from the school it is required to 
attend. 

It is mandatory upon a board of education to provide suitable facilities 
and accommodations for all pupils between the ages of five and twenty 
years, but it is discretionary whether they shall be provided in schools within 
the district convenient of access to the pupils or by transportation to a school 
in another district. To comply with this requirement of the law a district 
must, in addition to schoolhouses or transportation, provide a course of study 
covering a period of at least twelve years, divided into three grades, com
monly known as primary, grammar and high school grades. The Schobl 
District of the Township of Holland provides in the schools within the 
district courses covering the primary and grammar grades, and provides for 

16 S L D 
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the education of pupils who reside in the district and who have completed 
the grammar grade, by sending them to high schools in other districts. 

In August, 1912, the Appellant requested the Respondent to make pro
vision for the high school education of his daughter, she having completed 
the grammar school course. 

When the Appellant presented his request he asked that the Respondent 
provide proper transportation for his daughter between her home and the 
High School. The Respondent expressed its willingness to pay carfare, but 
refused to make any provision for transportation between the home of the 
Appellant and the station at Bloomsbury. 

After repeated requests by the Appellant for transportation to Blooms
bury, the Respondent, in December, 1912, offered to pay him the sum of one 
hundred dollars for the transportation of his daughter to Bloomsbury, during 
the school year of 1912-13. This he refused to accept and demanded that he 
be paid the sum of two hundred dollars. 

The Appellant has transported his daughter between his home in Blooms
bury every day she attended the high school at High Bridge, except a few 
days when she walked, and has not received any compensation from the 
Respondent. 

The questions to be determined are: 

I. Is trallSDortation between the hom~ of the Appellant and Bloomsbury 
necessary! 

2. Is the amount demanded by the Appellant just and reasonable! 
3. Has the Appellant a claim against the Respondent for services renderedr 

"1 Is transportation between the home of the Appellant and Bloomsbury 
necessary!" 

It is impossible to fix any definite distance within which transportation is 
unnecessary, and beyond which it must be provided. The age and sex of the 
pupil, the condition of the roads, the distance, and, when part of the trans
portation is by car, the time of departure and arrival of trains, are all factors 
in determining the necessity for transportation. 

The Appellant lives nearly four miles from the railroad station at Blooms
bury, on what is known as Musconetcong Mountain. The road bed is rough 
and in poor condition. The daughter of the Appellant was thirteen years of 
age in November, 1912. I am of the opinion that, under these conditions, the 
Board of Education is not providing suitable school facilities and accommo
dations when it refuses to transport the child between her home and the rail
road station. 

"2. Is the amount demanded by the Appellant just a1ld reasonable?" 

The charge of one dollar per day for providing a horse, carriage and driver, 
for two round trips, over a rough mountain road, the total distance traveled 
per day being nearly sixteen miles, cannot, by any stretch of the imagination, 
be deemed to be an unjust or unreasonable compensation. The amount 
offered by the Respondent, one hundred dollars, or about fifty cents per day, 
is an entirely inadequate compensation. 
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"3. Has the Appellant a claim against the Respondent for services ret1-
dered?" 

Chapter 144 of the Laws of 1909 provides that "Every parent, guardian or 
other person having control of a child between the ages of seven and seven
teen years inclusive shall cause such child to regularly attend a day school 
in .which at least the common school branches of reading, writing, arithmetic, 
spelling, English grammar and geography are taught by a competent teacher, 
or receive equivalent instruction elsewhere than at school, unless such child is 
above the age of fifteen years and has completed the grammar school course 
(prescribed by the State Board of Education), and in addition thereto is regu
larly and lawfully employed in some useful occupation or service. Such 
regular attEndance shall be during all the days and hours that the public 
schools are in session in the school district in which the child resides, unless it 
shall be shown to the satisfaction of the Board of Education of the school 
district in which such child resides, that the bodily or mental condition of 
such child is such as to prevent his or her attendance at school. If such child 
be under the age of seventeen years and has completed the grammar school 
course and is not regularly and lawfully employed in any useful occupation 
or service, such child shall attend the high school or manual-training school 
in said school district in which such child resides, if there be a high school or 
manual-training school in said district; if there be no high school or manual
training school in said -school district, said child shall be transported to a high 
school or manual-training school as provided in the act to which this is 
an amendment." 

Chapter 221 of the Laws of 1913 is a revision of the compulsory attend
ance law, but the provisions relating to the duty of a parent remain practically 
the same as in section above quoted. The Appellant was, therefore, com
pelled to make every reasonable effort to send his daughter to school or run 
the risk of prosecution as a disorderly person, under the provisions of Section 
£54 of the General School Law. The testimony shows that he made repeated 
demands upon the Respondent for suitable school facilities and accommoda
tions for his daughter, and that the Respondent neglected and refused to 
provide them. He, therefore, in order that his daughter should not be de
prived of an education, and in compliance with the law compelling him to send 
her to school, had her transported between his home and the railroad station 
at Bloomsbury. I am of the opinion that had the Appellant furnished this 
transportation without first having demanded that the Respondent perform its 
duty, he would not be entitled to any compensation, for the reason that a 
Board of Education cannot De held responsible for any expense incurred 
without its knowledge or consent. In this case, however, the Appellant made 
every effort to induce the Respondent to comply with the law, and the Re
spondent cannot now evade payment of just compensation on the ground that 
it has never consented to reimburse the Appellant for expenses incurred in 
transporting his daughter. In fact, the Respondent admitted that it was in
debted to him when it offered to pay him one hundred dollars. 
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If the compensation offered by the Respondent had been adequate, the 
Appellant could have refused to accept it, for the duty of providing trans
portation rests in the Board of Education and not on the parent. The Appel
lant informed the Respondent that he would not accept less than one dollar 
per day. If the Respondent deemed that an unreasonable charge, it should 
have made a contract with some other person to transport the child. The 
Respondent made no attempt to comply with the law, except the offer of o'ne 
hundred dollars, and this offer was not made until the County Superintendent 
of Schools stated that the district was in danger of having its State School 
moneys withheld. 

Mr. Foose testified in part as follows: 

"Q. What did they (the Board of Education) say with reference to trans
porting your daughter from your house to the stationf 

"A. They wouldn't do it unless they had to. 
"Q. Who said that, Mr. Apgarf 
"A. Yes, sir. 
"Q. What is his namef 
"A. Mr. Sylvanus Apgar. 
"Q. Will you tell what Mr. Apgar saidf 
"A. Well, that's about all he said, they knew they had to transport her, but 

they 7.uren't going to until they had to." 

Mr. Apgar is a member of the Board of Education, and in his testimony 
admitted that they were a "little slow" in the matter. 

If a Board of Education can ignore applications from parents for proper 
transportation for their children, and can neglect and refuse to provide suit
able school facilities and accommodations for pupils, and then refuse to reim
burse a parent for expenses incurred in sending his child to school, on the 
ground that it had never made any contract with him, it is possible for it 
either to deprive a child of an education, or to cast upon a parent a burden 
which the law places on the Board of Education. 

I find that the daughter of the Appellant is entitled to transportation at 
the expense of the district from her home to High Bridge, and that the Ap
pellant is entitled to receive from the Respondent the sum of two hundred 
dollars for expe2ses incurred by him in transporting his daughter between his 
home and the railroad station. 

July I, 1913. 
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TRANSPORTATION OF PUPILS 
GeORGE BECKER, 

Appellant, 
VS. 

THE BOARD OF EDUCATION OF THE TOWN

SHIP OF HOLLAND, IN THE COUNTY OF 

HUNTERDON. 

Respondent. 

O. D. McConnell, for the Appellant. 
H. J. Able, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

The petition in this case charges that the Respondent has neglected and 
refused to provide proper school facilities and accommodations for the son 
of the Appellant, as required by law, in that it has not provided transporta
tion for said son from his home to the railroad station, either at Bloomsbury 
or Kennedy. 

At the beginning of the school year of 1912-13 the Appellant requested the 
Respondent to make provision for the high school education of his son. In 
response to said request, the Respondent designated the High School at 
Phillipsburg, and said son has attended said High School during the current 
year. 

The Appellant also requested that transportation for his son be provided, 
and the Respondent agreed to pay the railroad fare, but refused to pay for 
transportation between his home and the railroad station. Later, the Re
spondent offered to pay forty dollars for such transportation for the school 
year 1912-13, which offer the Appellant refused, and demanded the sum of 
two hundred dollars. 

The son o'f the Appellant is over fifteen years of age, has completed the 
grammar school course, and is not regularly employed in any useful occupa
tion or service. His home is about four miles from the railroad station at 
Bloomsbury, and about four and one-quarter miles from the railroad station 
at Kennedy. The questions raised in this case are the same as those in the 
case of Foose vs. The Board of Education of Holland Township, decided this 
day, and, for the reasons stated in the decision in that case, I find that the 
son of the Appellant is entitled to transportation at the expense of the dis
trict, from his home to Phillipsburg, and that the Appellant is entitled to 
recei ve from the Respondent the sum of two hundred dollars, for expenses 
inctll red by him in transporting his son between his home and the railroad 
station. 

July I, 1913. 



· ~ ..~"._-"-_._----------

246 SCHOOL LAW DECISIONS. 

TRANSPORTATION OF PUPILS 

FREDERICK STAATS 

'Vs. 

BOAl<.D OF EDUCATION OF MONTGOMERY TOWN


SHIP, SOMERSET COUNTY.
 

DECISION OF THE CoMMISSIONER OF EDUCATION 

No formal complaint, or answer, has been filed in this case, but at a hear
ing before me it was agreed that Frederick and Lloyd Staats, sons of the 
complainant, were residents of Montgomery Township; that they had taken 
the eighth grade work in a school in said Township during the school years 
of 19II-1912 and 1912-1913; that they took the county examination at the 
close of the school year of 1912-1913, but failed to pass; that the Appellant 
applied to the Respondent to have his sons sent to the High School at New 
Brumwick, which application was refused, and that the sole reason for such 
refusal was that they had failed to pass the county examination. 

It was admitted by the Respondent that at the time the application was 
received no rule had been adopted by it requiring a pupil to pass the county 
examination as a condition precedent to promotion to a High School, but 
claimed that such had been the custom for some years. A rule to this effect 
has recently been adopted. 

The law requires a Board of Education to provide suitable school facilities 
for all children residing in the district and desiring to attend school. It 
further provides that when a district does not maintain a High School that 
pupils who have completed the grammar school course shall be sent to a high 
school in another district, and that the district in which they reside shall pay 
the CCJst of tuition and also of transportation, if transportation be necessary. 

The law gives to the local Board of Education, in the first instance, the 
right to decide whether or not a pupil should be promoted to the high scbool, 
but in exercising this right great care should be taken not to unnecessarily 
retard the progress of a pupil, whose school life, even under the most favor
able circumstances, is very short. 

Examinations are held each year. The questions are prepared by the Com
mis,sioner of Education. In Somerset County pupils who pass these examina
tions are granted certificates by the County Superintendent. These examina
tions are Quite as much a test of the efficiency of the schools and the teachers 
as they are of the progress of the pupils. An examination is only one factor 
in determining the right of a pupil to promotion. A far more reliable test is 
the work actually done during the year. 

I am of the opinion that refusing to promote a pupil to the high school for 
the sole reason that he has failed to pass the county examination is not only 
unwise but that it may result in depriving him of suitable school facilities 
For this reason the rule adopted by the Respondent is null and void. 

The question to be decided is, does the record of the sons of the Appel· 
lant show that they were entitled to promotion to a high school? The 
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reports of their work in the eighth grade during the school year of 1912-1913 
are remarkably good, with the exception of the month of September, which 
usually is low, neither boy had a monthly average below eighty-one, the 
general average of Lloyd Staats was 86 6-9, and of Frederick Staats, 87 4-9. 
It appears. from the reports of the Superintendent and Principal of the 
schools in New Brunswick that both boys are doing good work except in 
English. and that their general standing is equal to that of other pupils in the 
same class. 

The Respondent erred in refusing to provide high school facilities for the 
sons of the Appellant. 

It is ordered that the Respondent provide proper High School facilities for 
Lloyd and Frederick Staats, and that it pay to the Appellant any expenses 
incurred by him in sending said boys to the High School at New Brunswick 
during the current school year. 

February 20, 1914. 

DECISION OF THE STATE BOARD of EDUCATION 

1. It appears in this case that two boys of the Respondent failed to grad
uate from the eighth grade of the Grammar School in Montgomery Town
ship, but in spite of this failure to graduate, the Respondent insisted upon 
their being promoted and sent to a High School at New Brunswick. 

2. The Appellant agreed to send them there and passed a resolution to 
the effect that the Board of Education of Montgomery Township would pay 
the transportation of the boys ($4.03 per month), if the boys passed the 
entrance examination at the New Brunswick High School and if the Re
spondent paid the difference in tuition between New Brunswick and Bound 
Brook or Hopewell. 

3· The Respondent was present when this resolution was passed and 
assented to it. 

4. The boys went to New Brunswick, but were given no examination and 
passed no examination. Without the knowledge or consent of the Appellant 
they were placed in the school on trial. They are apparently still there "on 
trial." 

5. Before the first of the year 1914, Mr. Staats, the Respondent, presented 
the Appellant with a bill for full tuition, instead of paying the difference as 
agreed, and full transportation from his house to NEW Brunswick and return. 
This bill the Appellant declined to pay. The Respondent then brought this 
ac:tion. 

6. The State Board of Education holds that a local Board of Education has 
authority to prescribe its own rules for promotion. It is given that express 
right by statute. The Appellant was within its rights in stipulating that the 
boys should pass an examination and thus demonstrate their fitness to attend 
High School. The result of the subsequent trial at New Brunswick, whether 
good or bad, is beside the question. The Appellant had stipulated for an 
examination-not a trial. If the ruling of the local School Board in this case 
is not binding, then anyone could send his children to what school he pleased, 
at what expense he pleased, and afterward send the bill to the local School 
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Board for payment. The Respondent should have lived up to his agreement 
with the Appellant. Instead of doing so he took upon himself the right and 
the risk of sending his boys to the High School at New Brunswick and in
curring expense therewith, He has not come into court with clean hands 
and his contention should not be sustained. 

The decision of the Commissioner of Education is reversed,
 

April 4, 1914.
 

TRANSPORTATION OF PUPILS 
ELSEY C. POLK, 

Appellant, 
VS. 

, BOARD OF EDUCATION OF CENTRE 

TOWNSHIP, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

Charles C. Polk, son of the Appellant, completed the grammar school course 
pursued in the schools under the care of the Respondent in June, 1909, and 
application was made to the Respondent that the said Charles C. Polk be 
assigned to a high school, there being no high school in Centre Township. 
The Respondent assigned him to the high school at Haddon Heights, said high 
school being the most convenient high school he could attend. He was denied 
admission to said high school for the reason that the school was full and 
could not accommodate him. Thereupon, the Appellant laid the matter before 
the Respondent at a meeting held September 14, 1909, and at said meeting a 
resolution was adopted that "Charles C. Polk should attend the Camden 
High School at the expense of the Board of Education of Centre Township." 
In pursuance of said resolution, the said Charles C. Polk attended the Camden 
High School from September, 1909, until June, 1913. It appears that the 
Respondent has paid the entire cost of tuition of Charles C. Polk in the 
Camden High School, and that the Appellant has paid the entire cost of his 
transportation, amounting to $I39,()0. 

The Appellant presented to the Respondent a bill for this amount and pay
ment was refused. The reason assigned for such refusal was that at a meet
ing held September 22. 1909. the Respondent rescinded its action taken on 
September 14th, and adopted another resolution "permitting Elsey C. Polk to 
send his son to Camden High School provided he pay the difference in tuition 
and transportation. In explanation of its action of September 22d, the Re
spondent states that the cost of tuition in the Camden High School is $70.00 
per year, and the cost of transportation $40.00 per year, while the cost of 
tuition in the Haddon Heights School is $40.00 per year, and the cost of trans
portation $20.00 per year, and claims that the Respondent cannot be compelled 
1'0 pay more for tuition and transportation than is necessary to send a pupil to 
the nearest high school, and that when a pupil attertds a high school other 
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than the one nearest his residence, the difference in cost must be paid by the 
parents of the pupil. 

The Appellant prays that the action of the Respondent on September 22, 

1909, be declared to be null and void, and that the Respond~nt be directed to 
pay to him the amount expended by him for the transportation of his son to 
the Camden High School. 

The law provides that a Board of Education shall provide suitable school 
facilities and accommodations for all children of school age residing in the 
district and desiring to attend school. It further provides that such facilities 
and accommodations may be provided in schools within the district, or by the 
payment of the cost of tuition for a child assigned to a school in another dis
trict, and that the district shall also pay the cost of transporting the pupil to 
and from school, if transportation is necessary. 

It is admitted that there is no high school in Centre Township, and that 
transportation was necessary whether the son of the Appellant attended the 
Camden High School or whether he attended the Haddon Heights High 
School. 

The questions to be decided are: 
First. Is the liability of the Respondent to be measured by the cost of send

ing a pupil to the nearest high school, and 
Second. Is the Appellant bound by the action of the Respondent at its meet

ing on September 22, 1909? 

If a district does not maintain a course of study suited to the age and 
attainments of a pupil it must send such pupil to a school in another district 
and must pay the entire cost of tuition and transportation. In selecting the 
school a pupil is to attend, the Board should usually select the school most 
convenient of access by the pupil; provided it has the proper course of study, 
and a parent has no right to insist that his child shall be sent to another 
school simply because he happens to prefer it. He may, however, with the 
consent of the Board of Education, send his child to the school he prefers, 
provided he agrees to pay the difference in the cost of tuition and trans
portation. 
If there had been room in the Haddon Heights School, and the Appellant 

had sent his son to Camden, the Respondent would not have been liable for 
any expense incurred beyond the cost of sending him to the Haddon Heights 
School. 

It appears that the Appellant was willing that his son should attend the 
Haddon Heights School, and that he sent him there, and that he was refused 
admission by reason of the lack of room. The Haddon Heights School being 
full, the Respondent was compelled to assign the son of the Appellant to 
another school, and, in fact, did so by its resolution of September 14, 1909· 

The Appellant certainly cannot, under such conditions, be held liable for the 
increased cost of sending his son to the Camden school. The Appellant is 
not bound by the action of the Respondent taken September 22, 1909· 

As hereinbefore stated, it was the duty of the Respondent to assign the 
son of the Appellant to a convenient high school, and that in pursuance there
of it did actually assign him to the Camden High School. The Appellant could 
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not be held liable, except by agreement, for any portion of the expense. 
There is no evidence that he ever entered into such an agreement. 

A Board of Education cannot compel a parent to pay for the transportation 
of his child to and from school even though the Board agrees to reimburse 
him. A parent may legally make such an agreement, and such is the general 
practice, particularly when the transportation is by trolley, but if the parent 
refuses, the Board must purchase the transportation. 

If the Appellant had not applied to the Respondent for tuition and trans
portation for his son, but had ·sent him to the Camden School without its 
knowledge or consent, he would have no claim for the amount expended by 
him. 

If the action of the Respondent on September 22d were sustained, the 
Appellant would be compelled to pay a portion of the cost of providing his 
son with suitable school facilities, or if he refused to advance the cost of 
transportation, his son would have been deprived of an education to which he 
legally was entitled. 

The Appellant performed his full duty when he made the application in 
1909, and he was justified in ~ending his son to the Camden School. He is 
entitled to be reimbursed by the Respondent to the full amount expended by 
him for the transportation of his son. 

May 12, 1914. 

TRANSPORTATION OF PUPIL 

WILLIAM E. SeARUS, 

Appellant, 
vs. 

BOARD of EDUCATION OF \VASH1NGTON 

TOWNSHIP, MORRIS COUNTY, 

Respondent. 

DECISIOIJ OF THE COMMISSIONER of EDUCATION 

\Villiam E. Searles, the Petitioner in this case, appeals to the Commissioner 
of Education from a decision made by the Board of Education of Washing
ton Township, Morris' County, in refusing to pay for the transportation of 
his daughter, Mabel E. Searles, to the public school at Long Valley, in said 
Township. which he claims is located about two and one-half miles from his 
home. 

This case was first submitted to the Commissioner of Education on petition 
and answer in July, 1919. In the case originally as presented on petition and 
answer the question of the County Superintendent making allowance of 
three-fourths of the cost of transportation was an element, and in the deci
sion rendered by the Commissioner he also regarded the question of the 
allowance by the County Superintendent in his annual apportionment of 
money as provided in the School Law. It was contended by the Board of 
Education in the answer to the petition of appeal in the original papers that 
the refusal on the part of the Board to pay Mr. Searles $120 for the trans-
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portation of his daughter, as agreed in a resolution of the Board, was 
because of the refusal on the part of the County Superintendent to make an 
apportionment allowance. 

The decision of the Commissioner of Education was against the Appellant 
because of this element in the case. An appeal was then taken by the 
Appellant to the State Board of Education, and after considering all the 
papers the State Board of Education remanded the case to the Commissioner 
of Education for a new hearing to determine the necessity for transportation, 
and this regardless of the action of the County Superintendent. 

A hearing \vas accordingly held at Morristown on Thursday, April 29. At 
the hearing several witnesses were examined and their testimony transcribed. 
All of these witnesses testified to the fact of the remoteness of William E. 
Searles's rcsidcnce from the school at Long Valley, in \Vashington Township, 
and it was given in evidence that the distance in miles was at least two and 
one-half, and by some witnesses it was stated that the Petitioner lived two 
and six-tenths miles from the schoolhouse. In addition to the matter of 
distance there was also cumulative testimony to the fact that road conditions 
were bad in that locality most of the year, and that the highway was a 
lonesome one. Witnesses further testified that in their opinion William E. 
Searles should be granted transportation allowance. 

In the minutes of a meeting of the Board of Education of Washington 
Township, held on August 5, 1918, the following resolution appears: 

"Movcd, that Louis Roberts, Harvey Ort and William Searles each 
be given $120 for the transportation of their children to school for the 
school year of 1918." 

This resoluti'm has no qualifications or restnctlOns whatever, and it does 
not appear in the resolution or anywhere in the minutes that the offer was 
conditioned npon the apportionment of three-fourths of the cost of trans
portation by the County Superintendent. This resolution was never re
scinded or in any way modified at any subsequent meeting of the Board of 
Education. 

It thus appears that the Washington Township Board of Education ad
mitted the neccssity [or transportation in this case, and that, furthermore, 
the Board actually agreed in the resolution above quoted to pay to \ViHiam 
E. Searles $120 for the transportation of his daughter to the school at Long 
Valley for the school year 1918-19. 

The law commands that suitable school facilities and accommodations, 
which shall include proper school buildings with furniture and eQuipment, 
convenience of access thereto. etc.. shall be furnished by the board of edu
-:ation of the district In which the child resides. The law therefore clearly 
requires that a suitable huilding, placed so that it may be convenient of 
access to the home of the child, be furnishcd by a hoard of education. A 
board of education has, however, under the law an alternative of furnish
ing transportation in lieu of a school building convenient of access to the 
child. In other words, the school building must be placed near to the 
residence of the child or the child must be brought to the school, and it is 
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the duty of the board of education to see that one or the other of these 
facilities is provided. 

In this case it is admitted by the Board of Education that the school 
building at Long Valley is not convenient of access to the home of William 
E. Searles, and such being the case, the Board must furnish transportation 
or an allowance for transportation to Mr. Searles. 

Since the Board of Education admits that there is necessity for transpor
tation in this case because of the school not being convenient of access 
and since it has passed a resolution, which was never rescinded, to pay to 
William E. Searles $120 as a transportation allowance, the Board is bound 
to furnish this transportation allowance regardless of any action on the part 
of the County Superintendent. The matter of the allowance by the County 
Superintendent is a question in itself. 

Considering the matter, therefore, entirely separate from what action the 
County Sllperintendent may take in the exercise of the discretion which the 
law gives him of apportioning three-fourths of the cost of transportation, 
the Commissioner of Education holds that it is the duty of the Board of 
Education of Washington Township to carry out the agreement made by 
resolution of the Board to pay to William E. Searles the sum of $120 for 
the transportation of his daughter, Mabel E. Searles, to the school at Long 
Valley for the school year 1918-19. 

The appeal is hereby sustained.
 

May 20, 1920.
 

APPORTIONMENT FOR TRANSPORTATION 

BOARD OF EDUCATION OF THE BOROUGH 

OF WEST LONG BRANCH, 

Appellallt, 
vs. 

COUNTY SUPERlNTE~DENT OF SCHOOLS 

OF MO~MOUTH COUNTY, 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

\Vest Long Branch school district is a Borough which was formerly a 
part of Eatontown Township. While it was a part of the latter Township 
there was a school located in the village of West Long Branch, consisting 
of two rooms, and a school at Kensington Park consisting of one room. After 
a portion of Eatontown Township became the Borough of West Long 
Branch the school located in the Borough was enlarged by the addition 
of two or three rooms, and after the enlargement of the West Long Branch 
school the primary school at Kensington Park was closed and the children 
brought from that section to the West Long Branch school. 

Allowance for transportation was made by the County Superintendent at 
first in his apportionment of school moneys, but in the year 1918-19 the County 
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Superintendent refused to allow three-fourths of the cost of such transporta
tion to the district. West Long Branch Board of Education appealed the case 
to the Commissioner of Education in May, 1919. and decision was rendered 
on August 8, 1919, by the Commissioner sustaining the County Superintendent 
in his refusal to apportion the al10wance for transportation. Appeal was then 
taken from the Commissioner's decision to the State Board of Education, and 
the State Board in April. 1920, remanded the case to the Commissioner for 
hearing, instructing him to secure evidence by way of affidavit or oral testi
mony to determine whether the children now required to attend the school at 
West Long Branch are so remote as to call for vehicular transportation from 
their homes in the Kensington Park section. The State Board of Education 
ineidental1y advised that the County Superintendent and the local Board of 
Education consider together whether the increase in the number of pupils in 
the primary grades warrants a reopening of the Kensington Park school, which 
was closed some years ago. 

A hearing was accordingly held by the Commissioner of Education on No
vember 9, 1920, in the Town Hall at Long Branch, at which the exact condi
tions were brought out. The testimony of a number of witnesses was taKen. 
First. it was found that there were some ninety-odd children transported from 
the Kensington Park section to the West Long Branch school, the greater part 
of whom were in the primary department. At the hearing there were present 
about forty of these children, ranging in age from five to nine years, all of 
whom were in the primary grade at the West Long Branch school. Many 
witnesses, who were parents of children in the West Long Branch school and 
residents of the Kensington Park section. were called to give testimony as 
to the necessity for transportation. All of these witnesses testified to the 
effect that transportation was demanded for their children, and some of the 
witnesses stated that if their children were to be compelled to walk to the 
West Long Branch school they would feel obliged to send them to the adjoin
ing school district of Long Branch and pay their tuition themselves. 

Much testimony was taken as to the bad condition of the road over which 
it would be necessary for the children to travel if there were no means of 
transportation afforded. It was generally testified that a piece of this road 
extending for about seven-eighths of a mile was bad in the winter time. 

The counsel for the School Board showed through the principal that better 
school facilities could be provided at the West Long Branch school than would 
be provided if the Kensington school were kept open. These better facilities 
consisted mainly of playground facilities and supervision. The principal of 
the West Long Branch school testified that there were 57 children on the roll 
in one room and that the first and second grades were in that room with one 
licensed teacher in charge of them, assisted by an unlicensed teacher or 
monitor. 

The question also of reopening the school at Kensington Park was taken up 
and some of the witnesses stated that they preferred to have the latter school 
reopened if a good teacher could be obtained. 

As a result of all the testimony taken there is but one conclusion that can 
be reached as to the existing conditions, and that is that these children are 
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because of their dges certainly remote from the school at West Long Branch; 
and that, if no other school facilities are available in the district, transporta
tion should be furnished. 

The other questio'l1 involved is one of considerable gravity and should be 
considered from the standpoi<lt of the whole system of education as provided 
in the COUnty unit, so far as finances dre concerned. The provisions of our 
school law are such in the matter of financing the schools as to make the 
county the unit from the standpoint of the public moneys apportioned to the 
school districts. 

The law pertaining to schoolhouses is found in Article X of the School Law 
(Edition of ]9]8) and provides in part as follows: 

"Each school district shall provide suitable school facilities and accom
modations for all children residing in the district and desiring to at
tend the public schools therein. Such facilities and accommodations 
shall include proper school buildings, together with furniture and 
equipment, convenience of access thereto, and courses of study suited 
to the ages and attainments of all pupils between the ages of five 
and twenty years. Such facilities and accommodations may be pro
vided either in schools within the district convenient of access to 
the pupils or as provided in sections one hundred and seventeen, one 
hundred and eighteen and one hundred and nineteen of the act to which 
this act is an amendment." 

Section II7 of the School Law referred to in this quotation provides that: 
"Whenever in any district there shall be children living remote from the 
schoolhouse, the board of education of such district may make rules and con
tracts for the transportation of such children to and from school." 

Thus it will be seen by the above quoted law that the thing that is manda
tory upon a board of education is the furnishing of proper school facilities 
including schoolhouses convenient of access. When this cannot be done, 
then the board must resort to the altemative of furnishing transportation in 
lieu of schoolhouses convenient of access. 

The schoolhouse in the borough of West Long Branch is not convenient of 
access to the children of Kensington Park, and it can only be made con
venient of access by means of transportation, which to confonn with the 
law a board of education can be compelled to furnish. Under the exist
ing conditions, therefore, the children residing in the Kensington Park 
section, and ranging in age between five and nine years, are in the judgment 
of the Commissioner of Education remote from the West Long Branch school, 
and under such existing conditions transportation must necessarily be fur
nished. 

Whether the County Superintendent, however, should apportion to the 
\11/est Long Branch school district three-fourths of the cost of such trans
portation is altogether a different question. It is for the County Superin
tendent in his discretion to determine whether there is necessity for such 
transportation such as to justify him in apportioning three-fourths of the 
cost thereof. 

_... 
,."... 11, _II. ft • .K. I I 
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There is a school at Kensington Park, a primary school, erected for the very 
purpose of accommodating the children of that section when it was a part 
of Eatontown Township. It was provided because this section was a center 
of population and because it was remote from other schools in Eatontown 
Township. When the borough was formed Kensington Park still remained 
a growing center of population, so that according to the records there are 
ninety or more pupils transported from this section to the 'Nest Long Branch 
school. 

The question then, thou~ apparently involved, is really a simple one. It 
is this: When a school is closed in a center of population and the children 
are transported to a school two miles more or less distant, shall the County 
Superintendent apportion the 'county school moneys to such school district, 
when it chooses to close a school at a point where many children reside? 
There is no question as to the right of a board of education to close a school 
and have the children transported to another school; it is thus furnishing, 
as the law commands, school facilities by taking the children to a distant 
school rather than having the school placed so as to be convenient of access 
to the children. \Vhen the county funds arc apportioned, however, the ques
tion arises immediately as to the right of the county to furnish proper school 
facilities in such cases. 

At the hearing before the Commissioner of Education the County Superin
tendent of Schools plainly gave it as his opinion that the school at Kensing
ton Park should be reopened for the primary children, thus obviating the 
necessity of transportation to the West Long Branch schoo!. This, it appears 
to the Commissioner, is sound administrative judgment. If a board of edu
cation chooses to locate its schools in such places as to make transportation 
of pupils necessary, then such board should provide the transportation itself, 
which would be carrying out the general provisions of law which require 
the furnishing of proper school facilities either by bringing the school to the 
children or the children to the school. 

\Vith this view of tbe case, it is the judgment of the Commissi,..,ner of 
Education that the County Superintendent of Schools of Monmouth County 
acted with sound discretion in concluding that the necessity for transpor
tation was of the Board's creation and was not such necessity as the law 
contemplated when it provided for apportionment of school moneys in part 
payment of transportation. The Commissioner therefore concurs in the 
conclusion reached by the County Superintendent in his refusal to appor
tion three-fourths of the cost of transportation to the school district of the 
Borough of West Long Branch. 

December 22, 1920. 
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TRANSPORTATION AND TUITION 
C. W. BLUE, 

Aj>pellant,
 
vs.
 

Tm: BOARD OF EDUCATION OIl TH~ 

BOROUGH 01' CLIFFSIDE PARK, 

Respondent. • 
For the Appellant, pro se. 
For the Respondent, John F. Kelly, District Clerk. 

DECISION OF THE COMMISSIONER 01' EDUCATION 

In this case it appears that the school district of the Borough of Cliffside 
Park had no high school up to the year 1913, the course of study in this 
district including only the eighth grade. The pupils, after completing the 
course of study prescribed up to and through the eighth grade, were per
mitted to attend the Englewood High School, and the Board of Education 
of the Borough of Cliffside Park paid for their tuition in and transportation 
to the high school grades of the Englewood district. In September, 1912, the 
Borough of Cliffside Park established a one-year high school ~ourse in its 
own district, with the understanding that the board would ultimately pro
vide for a full four-year high school course of study. 

The appeIlant in this case had a son, Robert E. Blue, who in June, 1912, 
completed the eighth year course of study in Cliffside Park, of which bor
ough he is a resident. Robert E. Blue, instead of attending the first year 
high school in his own district, entered the high school of the City of 
Englewood, and there pursued his studies in the first year high school. The 
said Robert E. Blue has continued to pursue his studies in the Englewood 
high school through the second and third years. In the meantime, Cliffside 
Park had established a second and third year high school course in its 
district. The first year high school course in the Cliffside Park school was 
regularly registered as of one year's work, during the year 1913. In April, 
1915, the school was approved as doing three years of high school work. 

The rules of the State Board of Education require, before approval can 
be had of a three-year high school, that there shall be carried on in the 
dis triet an actual three years of work; that is to say, it is not an approval 
of a three-year course of study, but an approval of three years of work 
actually done. It thus appears that Cliffside Park has established an ap
proved three-year high school, the first year of whieh began in September, 
1912. The law provides that any child who shall have completed the course 
of study pursued in the schools of the district in which he or she shaH re
side may, with the consent of the board of education of such district. have 
his or her education completed in another district. 

The claim made by the appellant is that the cost of transportation and 
tuition in the case of Robert E. Blue should be paid by the Borough of 
Cliffside Park, because the school was not an approved school until April, 
1915. 
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Jt is shown above that the school, under the ru:es of the State TIoard of 
Education, could not be approved until after the actual three-year school 
had existed. The approval in April, 1915, is evidence that the school in the 
Borough of Cliffside Park had b"cn maintained as a three-year high school 
since the year 1912. It therefore follows that Robert E. Blue did not com
plete the course of study in his own district and, because of this fact, he 
cannot claim under the law to have the tuition and transportatioll paid by 
the district ill which he resides for his education in an adjoilling district 

The appeal, therefore, IS dismissed. 

Jlily 28, 1915· 

ALLOWANCE FOR TUITION AND TRANSPORTATION 

WILLIAM \V. Vol ALTERS, 

Appellant, 
vs. 

THe BOARD OF ElJ\;CATlON OF THE BOR

OUGH OF DUNELJ,EN, 

Res/Jondeul. 

William W. Giddes, for the Appellant. 
A, J, Hamley. District Clerk, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDucArION 

Leslie Vail was suspended froll! the Dunellen grammar school by the 
principal on February 28, 1912. His grandfather, William \V. Walters, is the 
Appellant in this case. 

The reason given for the suspension was that the boy had been con
tinuously disobedient and troublesome in his classes. He had been reported 
to the principal on several occasions. The principal had visited his mother 
and tried in various ways to have the boy behave hi,nself properly in school. 
His suspension was reported to the Board of EdllCation which met on 
March 5, 1912. The Board at this meeting, by resolution, agreed to hold a 
special meeting on March 12, in order to give a hearing in the case of the 
suspension. The boy's mother. Mrs. l.ydia Vail. and his grandfather, William 
\V. vValters, were notified of this meeting. The boy appeared at the meeting 
with his mother, but refused to promise that he would behave himself, 
whereupon the Roard contil11led his suspension indefinitely. His grand
father, Mr. Walters. elltered the boy in the Plainfield school as a tuition 
pupil ill the htter part of r.farch, 1912. The boy has remained ill the Plain
field school el'er since, and his tuition and transportation have been paid by 
the Appellant. The boy's conduct in the Plainfield school, as reported by the 
teachers, is greatly improved. N [) fault has been found with him in this 
respect, The conditions upon which he was accepte/l at the Plainfield ochoo1 
were th;)t he must he obedient and respectful to his te;!ehers or he would not 
be permitted to remain. 

17 S L D 
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This appeal is made to compel the Board of Education of Dunellen to 
reimburse Mr. \Valters for the amount of tuition which he has paid the 
Plainfield Board of Education and for the amount expeuded for transporta
tion to the I 'lainfic1d school. There has been no request by either the mother 
of the boyar his Rrandfather to have him reinstated in the school at Dun
ellen. The appeal that is made asks not for reinstatement now, but, as stated, 
for reimbursement for the amount expended for tuition and transportation. 
At the hearing in the case eV'idence was given that the boy had been trouble
some, and that only as a last resort was he suspended from school. There 
was no evidence Riven that there had ever been any attempt on the part of 
his mother or grandfather to have the boy return to the Dunelleuschool. 
It would have heen entirely legitimate to have made an appeal to the Com
missioner to have the boy reinstated in his own school at Dunellen. Instead, 
a choice was made of a schOOl ill another district, an d tu.ition and transpor
tation were paid by Mr. \Valters. 

Reimbursement for tnition and transportation paid for attendance in the 
Plainfield school for an education in the grammar grades which is furnished 
in the Dunellen school is out of the question. It cannot be done and should 
not be done. I f this cou1(1 be legally claimed suspension would be inadequate 
as a punishment and as a thing that would tend to maintain the discipline of 
the school. The Appellant. therefore, has no claim for the rayment of tuition 
and transportation on the Board of Education of the borough of Dunellen. 

The appeal is dismissed. 

December 22, 19I5. 

DEClSlUN OF STATE BOARD Of EDUCATION 

AppellaDt's grandson w'lssuspended in :'vfarch, 1912, fro711 a schOOl in 
Dunellen, in which place he was a resident. Thereafter he attended a school 
in Plainfield, and Appellant. with whom he resir1ed and hy whom he was 
supported, seeks an order directing the Board of Edncation of Dunellen to 
reimburse him for tuition and tr:lI1sportation eh"rges therehy incurrerl. Fr= 
a decision of the Commissioner denying the application this apreal is taken. 

For some years prior to l\Tarch, 1912. the hoy was continuonsly and wil
fully disobedient to his teachers and princiral. 

A t a special meetin[!; of the Board of Edncation of Dunellen held in March, 
1912, of which notice was ginn to t11e Appellant and also to his daughter, 
the mother of the boy, and at which all three were present. the boy was 
suspended. 1\0 appeal" was taken from the suspension and no "rplication WClS 

made for 1eilistatement. 
To support his application that he he reimhtlr'erl for tuition and transporta

tion charges Appellant cites no authority. Vie know of none. It seems to 
us that the application is entirely without merit, and to gr<tnt it, we believe, 
would oe destructive to school discipline. 

In our opinion the Commissioner of Education properly denied it and hi" 

deci.sion therefore is affirmed. 
April 1, 1916. 
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ALLOWANCE TO PARENT FOR TRANSPORTATION 

W. CLAYTON SMITH, 

Appellant,
 
vs.
 

l'H~ BOAl(D OF EDUCATION OF 

PILESGROVE TOWNSHIP, 

Respondent. 

Mr. Atkinson, for the Appellant. 
]. Forman Sinnickson, for the Respondent. 

DF.CISlON OF THe COMM1SSI01,ER or EDUCATION 

This case was decided in favor of the Appellant on the submission of 
petition and answer, without a formal hearing. The Pilesgrove Township 
Board of Education appealed to the State Board of Education from the de
cision of the Commissioner. COUIlSe! for the Board complained that a hear
ing was not gi"cn and for that reason' proper proof of the facts was not 
submitted. The State TIoard of Education remanded the case to the Commis
sioner with a request that a de novo hearing be granted by him. Accord
ingly, a hearing was held at Salem on September 13, 1916. 

ft appears that Louie M. Smith. danghter of W. Clayton Smith, attended 
the high selwol at 'Woodstown. in Pilesgrove Township. during the years 
1911-12. 1912-13, 1913-14 and 19J4-15. The Board of Education of Pilesgrove 
Township paid the cost of her transportatiGn to the high school during the 
years 19II-12 and J912-I3. On October 0, 1913, the Board passed the follow
ing resolntion: 

"l?csoh'cd, That for the purpose of this Board in the transportation of 
pupils to attend the high school that it construe the word remote in the law 
pro\'iding for the same to mean a distance greater than five miles from the 
home of the pupil to the said high school in Woodstown measured by the 
most dircct line of travel;. and that the said Board will not hereafter pay 
for the transportation of any pnpil to said high school except they reside a 
greater distance than five miles from said high school. Provided that this 
shall not apply to any pt'pil whose parents are without the usual means of 
tran,portation or unable financially to provide the same." 

Refusal to pay transportation is hased on two provisions in the above 
resolution: first. the said Lonie M. Smith is within the five mile limit named 
:n the resolution; and, second. the parents of Louie M. Smith have the usual 
means of transportation or are financially able to provide them. 

It is admitted that the distance from the home of Louie M. Smith to the 
high school at Woodstown is 4.2 miles. This is a distance that under the 
law is clearly remote from the high school. The law provides that suitable 
school facilities shall be furnished all pupils between the ages of five and 
twenty years residing in a school district who desire to attend school. The 
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law very justly disregards the financial ability of the parent to pay for such 
h~"ool facilities. The resolution passed by the Board is in conflict with the 
provisions of the law because the law provides that "public schools shall 
be free to all persons over five and under twenty years of age who shall be 
residents of the district." Schools must be provided that are convenient of 
access. If such schools are not provided in a district in which a child re
side5, but are provided in a neighboring district, transportation must be 
furnished if such schools are remote. A school may be remote though it 
be in the district in which a child resides, as in this case. 

It is argued by counsel that the furnishing of transportation is optional with 
the Board of Education. It is claimed that the law does not directly com
mand that transportation be furnished. In a sense this is true. The law, 
however, does command that suitable school facilities and accommodations, 
which shall include proper school buildings, together with furniture and 
equipment, convenience of access thereto. etc., shall be furnished. If there 
is not "convenience of access" to the school the Board may furnish trans
portation. The thing the Board of Education is commanded to do is to 
provide a suitable building, placed so that it may be convenient of access to 
the home of the child. It is only as an alternative proposition that a Board 
of Education under the provisions of the law may choose to furnish trans
portation in lieu of a school building convenient of access to the children. 
The Board must provide either one or the other. 

I am of the opinion that a distance of 4.2 miles is remote and that trans
portation should be allowed to the parents of Louie M. Smith for the years 
1913-14 and 1914-15.	 The amount asked, namely. $40 per year, is a reason
able amount, and is the sum that was actually paid by the Appellant, as 
appears by the evidence, for the transportation of his daughter during the 
two years in Qnestion. 

September zS, 1916. 

ALLOWANCE FOR TUITION AND TRANSPORTATION 

M.	 S. BLACK ET AL.,
 

A ppella II Is,
 

VS. 

TH!; BOARD OF EDUCATION 01' THE 

BOROUGH 01' ELMER, 

Respondent. 

DJ<:CISlON 01' THE CO:>lMISSlONJ<:R 01' EDUCATION 

The Borough of Elmer is a school district praviding a full course of study 
through the grades, and, in addition thereto, has a regularly approved four
year high school course of study. The objection raised by the Appellants in 
this case is that the course of study in the high school does not include 
classical languages and a commercial COUT se. For this reason the Appellants 
ask the Board of Education to select a high sch001 outsi<1e the b0rough 

...... #4 
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limits that has a conrse of stnoy with a larger \"ariety of snbjec.ts, and to 
furnish transportation to snch school and tuition therein for nine children. 
This the Board of Education refllses to do. on the ground that there is a 
high school within the district approved by the State, with a full four-year 
course of study. 

Article IX, section 143, of the School Law reads in part as follows: 
Any child who shall have completed the course of study pursued in thc 

schools in the district in which he or she Shall reside may. with the consent 
of the Board of Education * * * he admitted to a school of higher 
grade. 

It is not c12imed by the Appellants that the course of study in the Elmer 
high school has been completed by the children desiring to attend high 
school in another district. It appears that the Elmer high school is a small 
high school. and, therefore, cannot have the variety in courses of study 
that large high schools have without going to considerable extra expense. 
The money required may be furnished by taxation ordered by the voters. 
The Board of Education has the right to submit to the voters the question 
of voting moneys in order that a varied and extensive course of stnoy may 
be maintained in the schools. This question, as I understand it, has been 
submitted to the voters, and they have voteo against the proposition. The 
Board of Education cannot provide a varied and extensive course of study 
without the money to pay for it. Neither the Commissioner of Education nor 
the State Board of Education has power to prescribe a course of study for a 
high school. The State Board has power only to approve a high school 
course for two purposes: first, for the apportionment of moneys; second, 
for the purposes of passing on academic credits to be allowed in compliance 
with the laws relating thereto. 

For these purposes the State Board has approved the Elmer high school as 
one that provides a faur-year high school course in certain branches of study. 
This course does not include the classical languages nor commercial subjects. 
These sllbjects can be placed in the course by the local Board of Education 
with the approval of the Countv Superintendent, and by no other authority. 

The Board of Edncation could nat under the law be allowed an appor
tionment of $25 for a child whose high school tuition was proviued in another 
district while it was maintaining an approved high school in its own district, 
because the course 0 f study in its own district had not heen completed. 

I find that the Board of Education has provided a course of study suitable 
to the ages and attainments of all its pupils throllgh the eight grades and for 
four years of high school, in compliance with section 152 of the School Law. 
This course may be enlarged so as to include the classical languages and 
commercial subjects, providing the district is willing to furnish the means for 
supporting such courses. 

It is my opinion that the Board of Education of the Borough of Elmer is 
not justified under the law in providing for transportation to and tuition in 
another high school while maintaining an approved high school in its own 
district. 

October 20, 1916. 
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DECISION UF THE STATE BOARD 0]' EDUCATJON 

The main facts in this case were recited in a report of the Advi50ry Com
mittee to this State Board of Education printed in the minutes of this Board 
under date of February 3, I9I7. They may be briefly rehearsed. 

The Appellants, in ] uly, I916, requested the Board of Education of Elmer 
to dcsignate a high school in a neighboring district that their children might 
attend whcrc classical ;,nd commercial subjects were taught, those subjects 
not being taught in the Elmer high school. They further asked that trans
portation and tuition be furnished their children to such school. The appli
cation was denied. Appellants appealed to the County Superintendent and 
to the Commissioner of Education, and both appeals were dismissed. They 
then came before this State Board of Education ou appeal, asking that the 
Elmer Board of Education be asked to designate a high school where Elmer 
children could attend and pursue commercial and classical suhjects, and that 
the four-year curriculum at Elmer be disapproved and a two-year course 
substituted. Finally, the Appellants, before this Board, interjected a new 
issue in asking that they be reimbursed by the Board of Education of Elmer 
in the sum of $268 fer expense incurred duriug the ycar I9IO-T7 in sencling 
their children to Classboro high school-an action taken on their own initia
tive and without the consent of the Elmer Board of Edt.cation. 

The four-year curriculum lJf the Elmer high school was approved by the 
State Board of Education October IS, I9I3. A slight lI1cdification was made 
in 19I4-IS, and the curriculum again approved September 12. 19I.t. In 1915
I6 the Elmer Board desired to substitute general science for physical geog
raphy as the first-year science subject, and this was also approved December 
2. 19I6. In additiou to these changes, and in response to the Appellants' 
appeal, the State Board of Education cited the Elmer Board of Education 
to appear at Trenton on March 3, ]917, and show cause why the approvals of 
the four-year high school at Elmer should not be withdrawn or the school 
reduced to a two-year or three-year high school. At that hcari,'g all the 
parties, including the Appellants, were represented, the case was gone into at 
considerable length, anel in the end a compromise was effected whereb" the 
Elmer Board of EducatiOl1 was to attempt to meet the objections of the 
Appellants by a further revision and extension of the Elmer high school 
curriculum. This extension required time for its accomplishment. and it 
was understood that this appeal should remain undecided pending the carry
ing out of the proposed new additions and extensions to the curriculum. 
The new additions and extepsions have been reported from time to time as 
progressing toward completion. 

But, notwithstanding the attempt to meet the Appellants' wishes ag to 
increased curriculum at the Elmer high school, the Appellants again came 
forward, in recent requests, asking that their appeal be decided by this State 
Board of Education and that their demand for $268 expense incurred in send
ing their children to Glassboro high school be adjudicated. 

r. As to the claim for $268 expense incurred, it is a new issue, one that has 
not been heard or passed upon by the Commissioner of Education, and one 
that cannot properly be interjected over his head in an appeal to this State 



IJoarrl of E,lucatiol1. This Board is an appeHate court and doc, net under
take to hear new issues on appeal. 

2. \Vithout entering again into the merits or shortcomings n[ the Elmer 
high school cnrricult,m, the record shows that tl,c school stan,ls approved by 
the State Board of Educdtion as a fonr-year high school. \Ve do not think 
that the Board of Education of Elmer would be justiJied in furnishing trans
portation amI tuition for its pupils to another high school outsiue of its dis
tr;c! while 'maintaining an apprcH'ed high school within its district. It receives 
money from the State to maintain its present high school and cannot in 
reason ask the State for money to transport pl1pils from that high school 
to a "chO'ol in another district. The one act wO'clld undo the olher. 

3· The law in effect places the matter of transportation (a~ld t!.:ition) of 
pupils to a neighboring district in the hands of the district hoards of educa
tion and the county superintendents. Their consent to a transfer must be 
obtained. If individuals in a community. without the consent of their local 
board or county superintendent, take it upon themselves to send their children 
to a di,trict other than their own. they do so at their own risk. 

The decision of the Com:nissioner of Education:s affirmed.
 

October 6, 1917.
 

ESTOPPEL FOR DISTRICT'S CLAIM OF HIGHER TUITION IN 
ABSENCE OF CHANGE IN TERMS 

BOJ.Rl1 OF EDUCATION OF THE BOROLGH.
OF Lom, 

, 

A Ppe11ant, 
'G'S. 

BOARD OF EDUCATION OF THE CITY Of' 

GARFIELD, 

Respondent. 

DECISTO:<f OF THE COMMISSIONER OF ED11(' A'tTON 

This case, a hearing in which was conducted by the Assistant Commissioner 
un April 21, 1927, in the City of Hackensack, reveals the following facts: 

The School District of the Dorough of L.odi, which has grammar schools 
of its own but no high schuol, has for a numbcr of years been sending its 
high school pupils to other districts including the City of Garfield at an annual 
tuition charge, which up to and including the school year 1925-26 was fixed 
by the Board of Education of the latter district at $100 per student, payable 
quarterly at the rate of $25 per pupil. On September 7th at the opening of 
the school year 1926-27 there were presented for enrollment in the Garfield 
High School approximately 123 pupils from the Borough of Lodi, who were 
accordingly accepted and enrolled by the former district. On or about Sep
tember 9th the L.odi Board of Education received a Jetter from the secretary 
of the Garfield board to the effect that the tuition rate for high school students 
for the year 1926-27 would be $130 per annum representing the actual cost per 
pupil of maintaining the high school. There then arose a dispute between 
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the two districts as to \yhether the Lodi Board was legally bouud to pay $100 
or $130 as a tuition charge per pupil, but on January 25, 1927, the clerk of the 
Lodi Board was informed by letter by the secretary of the Garfield district 
that payment for the Lodi pupils would be accepted at the $100 rate until de
cision in the controversy be rendered by the Commissioner of Education, with 
the understanding that the excess be paid by the LocE distric' )lOuld the 
decision be adverse to its claim. 

There app,cars to k\\'C been no dispute between the two clistrict, in qu~stion 

as to whether tl]e $130 rate was a just onc hut only as to whether or not an 
agreement was already entered into for the school year 1926-27 at the Llwer 
ratc of $100. I-Ience the controversy is one to be determined by the Commis
sicmer ratl]er than by the State Board of Education in the first instance. 

In the Commissioncr's opinion the mattcr is entirely \yhat Anscn in his 
work on Contracts describes ,tS "a tacit contract" betwcen thc two districts 
for tl]c school year 1926-27. a contract in which "conduct may take the place 
of written or spoken words, in offer, acceptance. or in both * * * the 
intention of the parties is a nntter of infercncc from their conduct, and the 
inference is 1no1';: Uf less easily clra\\'l1 according to the c1rCUlllstanccs of the 
case." 

The Lodi Board of Education offered approximately 123 pupils (Ill Sep
tember 7. 1926, for enrollmcnt in the Garfield High School and tlle pupils 
in que,tion were <lccordingly acceptecl and enrolled by the latter ,Estrict, thus 
constituting a tacit contract bebl-een the tlI'O districts for the year 1926-27_ In 
determining what were the terms of that contract including the rate of 
tuition, etc" an analogy may be drawn from -'(ontracts of employment 
described in 26 Cyc. 976, in which it was held that "\Vhen one enters into the 
service of another f"r a defll1ite period, and continucs in the 'c'mployl11ent 
after the expiration of that period, without any new contract, the presumption 
is that the cmployment is continued on the terms of the original contract." 
Likewise it is a well recognized legal principle that "An existing state i, 
prcsumed to continue" (Steo,-ens' Digest of the Law of Evidence, page 477). 
From the continuance on September 7, 1926, after the expiration of the 
preceding school year, uf the arrangement or contract relationship bctween 
the two districts as to high school pupils, with no stipulation at that time of' 
any new or different terms there arises a presumption that the tc,-ms of the 
original contract including the $100 pu- pupil tuition rate wer" intended 
by the contracting parties to' continue for the school year 1926-27- The 
Equitable doctrine of estoppel by wnduct may also be invoked in a case of 
this kind since, as it II':,S held in thc case of Church Z'S. Florencc Iron \Norks, 
45 N. J. L. 153, "wllere nne. by his words or conduct, wilfully causes another 
to believe in the exislCnee of II certain state of things, and induces him to act 
011 that belief, so as to altl'!" his own previous position, the former is con
cluded from aYerring ;:gainst tIle latter a different state of things as existing 

at the same time." 
It is therefore the opinion of the Commissioner that the acceptance and 

enrcllment by the Garfield Board uf Education on September' 7, 1926, of 
the high school pupils from Locli, with an entire absence of any specitied change 
of '2(lllditiolls or terms from those of the preceding year, raised a conclusive 
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presumption of a continuance of the terms oi the original agreement including 
the $100 per pupil tuition rate, upon which contilluance of terms the Lodi 
Board of Education was justified in relying and \\ hich the Garfield Board is 
accordingly estopped from denying. 

It is also the Commissioner's opin'ion that while the Garfield Board was not 
legally bound to notify the Lorli Board of ally change in the tuition rate in 
time for the making up of the annual buuget by the Lodi district in February 
but only in time for the enrollment of pupils in September, it should never
theless be made a practice by receiving districts to notify the sending districts 
of any change in the terms of admission of tuition pupils, if not in time for 
the making up of the annual budget, at least as early as it is possible to do so. 

The appeal is accordingly hereby sustained and the Garfield Board of Edu
cation is ordered to accept for the year 1926-27 the $100 per pupil tuition rate 
offered by the Lodi Board of Edncation. 

April 27, 1927. 

DC:CISlOX OF TrJJo; STA'fe BOARD oF EDucATIOCf 

The Lodi school district for a number of years has sent some or lts high 
scll<h,l pupils to Garfield at an annual tuition charge which, up to and including 
the school year beginning in September, 1925, was $100 per student" On 
September 7, 1926, one hundred and twenty-three of these pupils from Lodi 
were accepted and enrolled by the Garfield Board of Education. On September 
9th, the Loch Board received a letter froll! the secretary of the Garfield Board, 
stating that the tuition for the current year would be $130 per pupil. After 
some argument between the two Boards, the Garfield Board agreed to accept 
payment at the rate of $100 per pupil until the Commissioner of Education 
could decide the contrm"ersy with the understanding that if the decision should 
be in favor of Garfield, the Lodi district would pay the excess of $30. 

The dispute is not whether the $130 rate was just but simply whether or not, 
on September 9th, a contract hau been consummated at the rate of $100 per 
pupil which the Garfield Board did not have the right to" cancel or amend. 
The Commissioner has held that although there was no written agreement, 
there was a "tacit contract" existing- by reason of the course of conduct of 
the two districts, particularly including the acceptance and enrullment of the 
Lodi pupils on September 7, 1926, and that by reason of the continuance 
of the former arrangement with no stipulation of any new or different terms. 
there arose a presumption that the terms of the original contract, incluuing 
the $100 per pupil, were intendeu to continue for the school year 1926-27, 
so that the Lodi Board was justified in relying upon that agreement and the 
Garfield Board was estopped from denying it. 

Counsel for both Boards were given the opportul1ity to be heard and to 
file briefs but they rested the case on the papers and proceedings before the 
Commissioner so that this Committee has not had the benefit of briefs or 
argument. 

After careful consideration of the Appelbl1t's grounds for appeal, we can 
find no error in the Commissioner's decision but on the contrary agree with 
his conclusions and therefore recommend that the decision be affirmed. 

November 5, 1927. 
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LEGALITY OF THE AWARD OF TRANSPORTATION CONTRACT 

JOSJ<;PH ENGEL, 

Appellant,
 
vs.
 

PASSAJC TOWl\SJIlj' BO.\RD 01' EDUCA

AND \\'Al:rF,R SWc:>iSO". 

!<i'Spolldellts. 

Gilbert lVI. Comish, [or Appdlant. 

D<:ClSION TUE CO:-1MISSIOl\ER OF EDVCATlON;1' 
Avpellant asks in his petition of appeal that a transportation contract 

awardcd on November lS, 1923, by the Passaic Township Doard of Education 
to \Valter Swcnson upon advertisement for and receipt of bids be set aside 
as illegal Oil the ground that a violation of the School Law is involved in 
the award by the board of education of a contract to a person whose wife 
is a member of such board. 

Respondent ddends the action on tIle ground that Mrs. Swenson, the 
wife of the party receiving the contract in question, took no official part in 
the av,'ard of such contract but on the other hand refrained from voting 
\\henever the question came before the hoard. 

In view of the fact thal questions not of fact but solely of law are involved 
in the case under consideralion, it was agreed by both sides that the matter 
be submitted {or decision upon the pleadings ;md upon written argument. 

Section 117, Article VII of the School Law, reads in part as follows: 

"He (a board 0; education member) shall not be interested, directly 
or indirectly, in 'l1;y contract with or claim against said board." 

Accordiug to the legal authorities and previons rulings of this department 
a board of education member who has a financial interest in a contract 
with the hoard 0 [ which he is a member will be deemed to be indirectly 
interested and thus to come within the prohibition of the statnte even though 
such contract be actually bet\\'een the board of education and a party other 
than him'elf. 

In the case under consideration, therefore, Mrs. Swemon, a member of 
the Passaic Township Board of Education and the wife of the party with 
whom such board o[ education has contracted, must be presumed to have 
a financial interest in sneh contract and consequently an indirect interest in 
the agreement even though she be not actnally one of the contracting parties. 

Not only has it beel1 decided in Equity cases that there cannot legally 
be a conflict between public duty and private interest in the case of a person 
occupying a position 0 [ Flblic trust, but the section of the School Law above 
quoted explicitly prohibits a member of a board oi education from being 
directly or indirectly interested in a contract with the board of which he or 
she is a member. 
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It must also be observed from the phraseology of the statute that lhe pro
hibition contained therein extends not only to cases where the hoard member 
has actively participated in the official award by the board of the ,:ontract 
in which he or she is directly or indirectly interested, but even to those cases 
in which the party interested in the contract is merely a member of the 
board of education making the award without regard to any partieipatior, 
in the official act. 

In view of the phraseology of the statute therefore it is the opinion of 
the Commissioner of Education that Mrs. Swenson, the member of the 
Passaic Township Board of Education and the wife of ~Walter Swenson to 
whom the transportation contract was awarded, is financially and therefore 
indirectly interested within the prohibition of the statute; and that therefore 
such contract with vValter Swenson cannot legally be made by the Passaic 
Township Board of Education. Such contract is thcrefore in view of the 
existing facts hereby declared to be illegal and accordingly void and of 
no effect. 

January 10,1924. 

LEGALITY OF	 AWARD OF TRANSPORTATION CONTRACT TO 

OTHER THAN LOWEST BIDDER 

MENDH.\M GARAGE COMPANY, 

Appellant, 
vs. 

MF;NDHAM TOWNSHIP BOARD OF En
UCNflON, 

Respondent. 

Herman M. Cone, for the Appelbnt. 

DEcrSlOK of 'fHE COMMISSIONF;R OF EDUCA'fION 

This action is brought by the above named Appellant to contest the legality 
of the award on August 13, 1923. of a transportation contract by the Mend
ham Townsllip Board of Education to George C. Young. Both Mr. Young's 
bid of $110.00 per month and that of the Appellant, the Mendham Garage 
Company, of S99.00 per month, were submitted in answer to the following 
advertisement of the amove named board of education: 

"Scaled bids for transporting the high school pupils to Morristown 
High School will be received by the Mendham Township Beard of 
Education at Brookside, August 13, 1923, at eight o'clock, new time." 

There is no provision of law in this State by which a board of education 
is reCjuired to advertise for bids in the matter of awarding school transporta
tion contracts or to award such contract to the lowest bidder even though 
such advertisement be made. It is apparent moreover that while no express 
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reservation by the Mendham Township Board of Education of the right to 
reject any or all liids in the above quoted advertisement \vas made, neither 
was there any promi,e cc·ntained therein that the contract would be awarded 
to the lo\yest bidder. 

The authorities in this State in matters of this kind hold that where there 
is no statutory requirement that a contract be awarded by a municipality 
to the lowest bidder, a municipality after inviting bids or proposals may 
disrega I'd the lowest bid and award the contract to a higher bidder, pro
viding sueh action is taken in the exercise of a fair discretion and with a 
view to the welfare of the mnnicipality. 

In the case of James Oakley and the Electric Light Company of Atlantic 
City, Prosecutors, 715. the City ot Atlantic City and John H. Rothermel, 
defendants, 34 Vroom 127, the opinion was in part as follows: 

"I think it has been quite clearly established in this Court that, 
under the statute of 1894, even where proposals more or less general 
in their character are advertised for and received. the municipality 
is not bot1l1d to award the contract to the lowest bidder or even to 
award the contract upon such bids. No statute has been cited ap
plicable to Atlantic City \yhich requires such a course, and in the 
absence of such restriction it cannot be imported into this statute 
by construction when the po\\~er to contract is so absolutely con
ferred. I can find no violation of any legal principle in awarding a 
contract if it be done according to other prescribed formalities, in 
a municipality taking advantage of the information received by such 
a course of proposals, and in awarding a contract quite independent 
of them if it be done in the exercise of an honest discretion and 
judgment, and without the abuse of the discretion vested in the 
municipal body possessed of authority." 

Morever in the case of Martin Murray et al., Prosecutors, vs. the Mayor 
and Common Coullcil of the City of Bayonne et al., 44 Vroom 313, it is 
held in part as follows: 

"There is no requirement in the charter of the defendant or any 
general law to w'hich our attention has been called, requiring that 
contracts for street paving in Bayonne shall be let to the lowest bidder 
only. Under such circumstances, in awarding contracts, the lllunicipal 
body has a large measure of discretion, and in the abse!'ll=e of fraud 
or the palpable abuse of such discretion on the part of the municipal 
authorities the Courts will not set asirle their action. In reviewing 
such action the Court will only inquire into the good faith and honesty 
of the exercise of discretion." 

In the case under consideration the Mendham Township Board of Ednca
tion was under no statutory obligation to award the contract to the lowest 
bidder, namely the Mendh,lm Garage Company; and while there was no 
reservation in the advertisement of the right to reject bids, neither was 
there any promise to award the contract to the lowest hidder. In view of 

______.... •• .... "'._ __ i1i_ _ ....... ... ... ......·f/Il',r,,~.
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these facts it is the opinion of the Commissioner that the board han the 
right to treat the proposals it had advertised for and received as merely 
information for its guinallce and conscquently to award the contract without 
regard to the lowest bidder. 

Moreover in awarding the contract to Mr. George C. Young, whose 
reliability as a transportation contractor had Leen tested and proved by 
previous employment, thcre was in the Commissioncr's opinion no evidence 
of a!moe of discretion or evidence that anything Lut the \velfare of the 
schools had been con sidered. 

The action therefore of the Mendham Township Board of Education in 
awarding the transportation contract as aforesaid on August 13, 1923, to 
George C. Young is hereby sustained, and the appeal is accordingly hercby 
dismissed. 

October 10, 1923. 

LEGALITY OF PAYMENT OF ARCHITECT'S FEES BY BOARD OF 

EDUCATION 

JOHN MAHO"I<;¥ A~D JESSE R. FIFER, 

Appellants, 
'l.)s. 

LYNDHURST BOARD of EnucATION, 

Respondent. 

Shaffer & Conkling, for Appellant. 
Francis S. Castyglone, for Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

This appeal is brought by Petitioners on four grounds: First, the alleged 
illegal action of Respondent in appointing at a regular meeting on March 21, 
1921, from which meeting two members had retired, one Frank A. Schneider, 
who had at said meeting resigned as a board member, to the office of Clerk 
of the Works in connection with the construction now under way of the 
new school building; Second, the alleged illegal action of the Respondent 
in appointing on September 27, 1920, one Max Simon as counsel to the board 
of education at a time when it is alleged 110 suit was pending either in law or 
eqnity to justify such appointment; Third, the alleged illegal action of Re
spondent in voting at a regular meeting on June 21, 1921, to pay to Dominick 
J. Livelli, district clerk of the board, a bonus of $200, and, fourth, the alleged 
illegal payment on or about March 21. 1921, by Respondent ot the sum of 
$1.600 to one Anton L. Vegliallti, all architect, for preparing plans and specifi
cations in connection with a school b\1ilding proposition actually defeated by 
the voters in Jnly, 1920, and payment for which, Appellants contend, was 
made contingcnt in the contract governing the transaction upon the consent 
of the voters to the building proposition. 
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It is the understanding of the Commissioner of Education that there is no 
dispo,itioll on the part ot Appellants to insist upon the first three grounds of 
appeal, and upon careful investigation of the facts as set forth in the pleadings 
110 actual illegality is apparent on the part of the Respondent in its action 
appointing Frank A. Schneider Clerk of the Works, and Max A. Simon 
counsel to thc board of education and in awarding a bonus of $200 to Dominick 
J. Livelli in further compensation for his services as district clerk. The first 
three grounds of complaint are thcrefore dismissed. 

Objection is madc by Rcspondent to the jurisdiction of the Commissioner 
of Education to consider any appeal involving a money judgment on the 
ground that such a case is cognizable only by a court of law. This con
tention is not supported by the statute which authorizes the Commissioner of 
Education to decide, subject to appeal to the State Board of Education, all 
disputes and controversies arising under the School Law, and the case in 
question clearly involves a dispute arising under thc School Law. Further
more, the issue in the fourth ground of complaint being entirely one of law 
the Commissioner finds it unnecessary to grant any hearing for the purpose 
of taking testimony. 

From the facts as set forth in the pleadings concerning the main grourxl 
of complaint, namely, the payment of $1,600 to Anton L. Veglianti, the 
architect, it is apparent that on February 9, 1920, the Lyndhurst Board of 
Education entered into a contract with said Veglianti engaging his services 
as architect in connection with the proposed new school building to be erected 
upon a site described in the contract. By the terms of this contract the 
architect was to receive a fee of 6% based upon the actual cost of the building 
aud to be paid in the installments uescribed therein. Paragraph 2 of said 
contract further provided that the payment as aforesaid should be condi
tioned upon the authorization by the legal voters of the district of a bond 
issue for the construction of the proposed school building. Paragraph 9 
of the agreement provided that the building might be increased or decreased 
in size withemt im'alidating the contract and that thc compensation 0 r the 
architect should in every case be controlled by the terms mentioned in Para
graph 2. 

The proposition for the ercction of the school building and the bond issue 
was submitted to the voters and defeated by them June 25, 1920. On June 
28, 1920, the architect submitted sketches and plans for a smaller schoolhouse to 
tLe Board of Education and this proposition, when submitted to the voters 
on July 23, 1920, was also defeateD. On August 30, 1920, resolutions for a 
new $210,000 school building were passed by the board and this proposition 
was passed by the voters September 22, 1920. On December 7, 1920, a new 
contract of employment was entered into by the Board of Education and the 
architect in connection with the $210,000 proposition which had just been 
passed by the district voters. 

The question to be decided therefore is this: Was the architect entitled to 
be paid $1,600 for the sketchcs and plans prepared by him for the building 
proposition which was defeated by the voters on July 23, 1920, or was his 
right to compcnsation in that case governed by the provisions of the original 
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contract by which he was employed and according to the terms of which he 
",as to receive no compcnsCltion unless the construction and bond issue ,houl,[ 
be authorized by the voters? 

The submission of the school building proposition to the voters each 
time included the same site as that described in the contract with the architect, 
and it is also very clear to the Commissioner that the people voted each 
time not upon the contract but quite in conformity with the contract, which 
provided for the submission of modified building propositions without impairing 
the contract or its requirement that the consent of the voters must be had. 
It is the opinion of the Commissioner of Education that the contract of 
February 9, 1920, between the Lyndhurst Board of Education and Anton L. 
Veglianti with ib provision requiring the previous COl1SFnt 0 [ the voter, to the 
buildiug proposition before the latter should be entitled to any compensation 
governed the services rendered by him in connection with the proposition 
defeated by the voters on July 23, 1920, and, therefore, made any payment to 
such architect for such services illegal. 

Aside from the question of contract Section 120, Paragraph IV of the 
School Law requires that for the erection of any school building the Board 
of Education shall have the previous authority of a vote of the legal voters of 
the district. It is, therefore, the opinion of the Commissioner of Education 
that regardless of contract a board of education would exceed its statutory 
authority in making any payment to an architect for services in connection 
with a building proJlosition not consented to by the district voters. 

In view, therefore, of the law and the govcrning contract it is the opinion 
of the COl~lJlli"sioner of Erlucation that the payment hy the LyndhnriC Board 
of Education of $1,600 in March, 1921, to Anton L. Veglianti was illegal, 
and it is hereby ordered that such payment of $1,600 be credited on the 
payments yet clue the architect on the construction work on the new school in 
which he is now engaged and which was duly sanctioned by the district 
voters, or, if this is not possible because of completion of payments to the 
architect on the new construction work, it is hereby ordered that the sum 
of $1,600 illegally paid as a foresaid be returned to the Custodian of School 
Moneys for the School District of Lyndhurst by the members of the board of 
education who yoted to make such paylTlellt in March, 1921. 

Dated January 3, 1921. 

DECISION OF THIo: STATI, BOMW OF FOUCATroN 

On February 9, 1920, the Board of Education of the Township of Lyndhurst, 
in Bergen County, employed Anton L. Veglianti as architect to prepare plans 
and specifications for a school building which it was proposed to erect in 
the said township. The architect having prepared preliminary plans or sketches 
for a building which it was estimated would cost $310,000 and the Board of 
EduC<'ltion having submitted the proposition for the erection of such a building 
to the voters of the township, the proposition was defeated on June 25, 1920. 
The architect was then employed to prepare new plans and specifications, and 
having done so a proposition to build a smaller building according to said plans, 
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by contract with the architect, provide for payment out of the funds provided 
for the building when voted, but such a contract did not exist with respect 
to the plans involved in the present case. 

The decisio:1 of the Commissioner is therefore reversed with instructions to 
di"miss the petition. Our disposition made of the case makes it unnecessary to 
pass upon the petition filed with us by Anton L. Veglianti for leave to 
intervene. 

GRADUATING EXERCISES NOT A PART OF THE COURSE OF 
STUDY 

JOHN II. B~\RTLET1', JR., 

Ap,~cl/ant, 

VS. 

TlJ}~ EOj\kD or; [rJCCATION OF l'liE 

TO\\~s[JJP OF \VEST ORANGE. 

Respolldent. 

DECISION OF THE Co:.nlISSIO:-iER OJ' EDUCATION 

The Appellant is the father of John H. Bartlett, III, who was a pupil in the 
twelfth year of the West Orange Schools during the school year of 191Q--ll, 
and he appeals from the action of the Respondent in refusing to deliver to 
his son a diploma at the graduating exercises held in West Orange on Jnne 
23d, 191 I. 

The facts in the case as they appear in the evidence are as follows: 
Bartlett was notified on May 15th, 1911, that he had been selected by the 

faculty of the high school as valedictorian of his class. He asked to be ex
cused for the reason that he was bnsy preparing for his entrance examina
tions to college, al'd did not have time to prepare the valedictory. His 
reqilest was rduscd and he thercupon prepared a paper and presented it to 
Miss Drew, his teacher in English, on or about May 29th. On the same day 
the paper was rejected as unsui: able, and he agZlill requested that he be 
eXCllsed. He repeated the request the next day and :Miss Drew then told 
him that she was willing he should be excused, provided, Mr. Todd. the 
PrillCipal, consented. Bartlett test ified that Todd did consent, and Todd 
testifies that he was willing to excuse him and tried to get another boy to 
take the valeclictory. Failing in this the consel,t was withdrawn. On June 
14th Bartlett presented a second paper which was rej eded on the ground 
that, while it W2S Sllitable for a Class Day paper, it was not sllfficiently 
dignified for a Yaledictory. 

On ] une 22d, the day before the graduation exercises were to be held, 
Bartlett presented a thesis in lieu of a valedictory. This was refused on the 
ground that it was snbmitted too late. 

Bartlett testified that he believed he had been excllsed, and this is corrolr 
orated by his mother who testiiCes that Miss Drew said to her: 

18 S L D 
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"It was positively funny the relief John showed at having been excused 
from giving the valedictory." 

The Boanl of Education took no action in this case. It is true that there 
was an informal meeting of the mcmbers of the Board with the faculty of 
the high school, but not all the members were notified of the meeting, and 
no minutes were kept. Any expression of opinion by the members of the 
Board at that meeting must be considered as an expression of their individual 
opinions and not as the action of the Board. Bartlett was not notified of 
the meeting, was not present, and was not, at any time, given a hearil'g. 
The action, such as it was, was e."/: parte. 

There are two questions before me for decision, viz.: 

Are the graduating exercises a part of the Course of Study in the West 
Orange Schools? 

Did Bartlett complete the course of study, and, if so, is he entitled to 
receive a diploma notwithstandiug the fact that he did not deliver the 
valedictory or submit a thesis satisfactory to the faculty of the school? 

Section three of the School T,aw gives to the State Board of l~ducation 

power "to prcscribe and enforce rules and regulations necessary to carry 
into effect the School Laws of this State," and section t82. paragraph (b) 
provides for an ap[Jortionment of State moneys for a high school "having a 
full four years' course of study approved by the State Board of Education." 

A rule of the State Board of Educ~ll;on reads as follows: 

"Diplomas shall be granted only to pupils who sha;l have completed a full 
four year l:Ollr~C aggregating at least seventy-t\VO academic counts. The 
C0I1l1tS sh:dl be reckOllerl in accordance with the number of recitations per 
\Yeck 0 f a school yelr of at least thirty-eight weeks, and the recitation 
periods shaH average at least forty minutes.·' 

The course of shldy in the West Orange High School has beel' appmved 
by the State Board of Education. It requires for gradnation from its CoHege 
Preparatory Course eighty-four counts, but does not provide that papers 
prepared for the graduating exercises shall be a part of the required course. 
In fact, it makes no reference whatever to the graduating exercises. A 
diploma is evidence of the completion of a required course of st 11dy, and, in 
the absence of any reqllirement that the preparation of a paper for the 
graduating exercises is a part of the conrse, a pupil who has completed the 
course and received the required number of credits is entitled to a diploma 
even thongh he may not have prepared such a paper. 

It is in evidence that Bartlett had completed the course with the excep
tion of the yaledictory. The Principal. r-,Ir. Todd, testifies that "his work 
wOllld have been satidactory if he had presented that valedictory properly 
written." II e a],;o testifies that a "diploma indicates a satisfactory com
pletion of a CO\1rse of study prescribed by the Board of Education for the 
Hi~h School," and that there was no reason, other than his failure to present 
and deli\·er the valedictory, why Bartlett shollld not haye received his 
diploma. 
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Mr. Farr, the President of the Board, testifies that Bartlett was an unusu
ally bright pupil, and that the Board would have been only too happy to 
have permitted the diploma to have been given to Bartlett and would "have 
beeu willing to strain a point had his record in previous cases and also at 
this time shown the right attitude." 

It is also in evidence that Bartlett stood at the head of his class. If, there
fore. the other members of the class received the required credits, Bartlett 
also received them. 

The testimony of l\liss Drew, Mr. Todd and Mr. Farr leads inevitably to 
the conclusion that the refusal to grant a diploma to Bartlett was not because 
he had not completed the required course, but as a matter of discipline 

I tind that the graduating exercises are not a part of the course of study 
prescribed for the "Vest Orange High School, and that Bartlett completed 
the prescribed course. 

It is hereby ordered that the Board of Education deliver to John H. 
Bartlett III a diploma dated June 23d, IgJI. 

May 27, 19I2. 

RIGHT OF TEACHER TO	 MAKE RULES FOR DISCIPLINE OF 
SCHOOL 

THO~lAS J. MCCURRAN ET AL., 

Appellallts, 
'VS. 

THE BOARD OF EDL:CATION OF THE 

CJTY OC THJ;KTo:<, 

Respondent. 

Pau] H. Vv'endel, for the Appellants. 
n. G. 1\Tueller, President of	 the Board of Education, for the Re<pon(lent 

D"CTSTON Of rHE COMMISSIONER OF EDUCATION 

The question involved in this controversy centers around the right of 
a teacher or principal of a school to make wles and regulations governing 
the discipline of the school during recess periods. The law bearing upon 
this is found in Article VIII, section us. of the IgI4 edition of the School 
Law, and reads as follows: 

"A teacher shall hold every pupil accountable in school for disorderly 
conduct on the way to or from ScllOol, or on the playgrounds of the school, 
or during recess. and shall suspend from school any pupil for good cause; 
provided, that such suspension shall be reported forthwith by the teacher to 
the Board of Education; /Jrvzlided further, that in any school in which more 
than one teacher shall be employed the principal alone shall have the power 
to suspend a pupil." 

This paragraph of the statute law clearly holds the teacher or principal 
responsiLle for the conduct of the children under his charge during receS5 
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as well as all of the school hours of the day. It also implies that he sh:J.ll 
have power to make rules and regulations cOllcerning the disciplint; of his 
school. 

Section 144 says: 

"Pupils in the public schools shall comply with the regulations established 
in pursuance of law for the government of such schools. * * * Continued 
and willful disobedience, open defiance of the authority of the teacher * '" .. 
shall be good cause for suspension or expulsion from school." 

Here again we have the statute law giving authority to the teacher to 
govern his school. 

In compliance WIth the laws above quoted the principal of the junior 
high school made a regulation that during the nOOll recess children who did 
not go to their homes should not leave the school grounds without per
mission. The rule specifically applied to those who were not to return to 
their homes during the noon recess for lunch, 

It is claimed by the Appellants that the principal had GO right to make a 
rule restraining the pupils from leaving the school grounds because it worked 
an injury to the trades-people in the neighborhood where children might 
have an opportunity to purchase their lunch, 

Petitions of various kinds and letters lJave been filed with the Commissioner 
in the matter, After carefully considering these ami the whole question 
before me I have reached the following conclusion: 

r. The principal of the junior high school has authority u~der the law to 
make rules aud regulations that tcnd to the better control and discipline of 
his school. 

2, The regulation that prohibited the children who did not return to their 
homes during the noon recess from leaving the school grounds dl1ring that 
period is a fair and necessary regulation looking to the general welfare of the 
children and to the brtter control and discipline of the school. 

The petition of the Appel1ants is hereby dismissed. 

January 25, 1917. 

DECISION OF 'fHe STATE BOARD 01' EDUCATI0~ 

Paul H. Wendel, for the Appellants. 
Malcolm G. Buchan'an, for the Respondent. 

In this case the principal of the junior high school in Trenton made a 
rule that during the noon recesses the school children who did not go 
home to their luncheon should not leave the school grounds. To those 
who remained an the grounds a luncheon was provided 1lY the school at 
a reasonable figure. The Appellants insist that this rule works a hardship 
to them; that they are makers and sellers of luncheons without the grounds; 
that they ha\'e an "unalienable right" to sell luncheons to the children; that 
the principal has no authority to make such a rule; that the ;n:thority rests 
with the School Board, and that the board cannot delegate its author! ~y te 
the principal. 

w 
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It may be generally true that a school board cannot delegate its own 
peculiar powers to a principal, but it can give authority to that principal to 
establish rules regarding schedules, recitations, recesses and general discipline. 
Article VIII, section 125. of the School Law reads: "A teacher shall hold 
every pupil accountable in the school for disorderly conduct, on the way to 
or from school, or on the playgrounds of the school, or during recess," which 
shows that the law itself contemplated such general authority should be vested 
in the principal or teacher. 

Again, it may be vaguely true that merchants have a right to sell luncheons 
to school children, but the reverse of the contention, namely, that the prin
cipal of a school must unlock the school gates and give up his control and 
guardianship of the children in order to facilitate the luncheon business of 
the merchants is by no means equally true. The school children are in 
charge of the principal when not under the direct supervision of their parents. 
He has as much authority to close the gates upon them on the playground as 
to close the doors upon them in the schoolroom. 

Objections to such restraint might come with better grace perhaps from 
the parents of the children; but no such objection is forthcoming because 
those children who wish to go home during the noon recess are allowed to 
do so. 

We can see no merit in the contention of the Appellants, and the appeal 
is, therefore, dismissed, and the decision of the Commissioner of Education 
affirmed. 

Jnne 2, 1917. 

POWER OF BOARD OF EDUCATION TO BIND SUBSEQUENT BOARD 

SERENA M. BROWN, 

Appellant,
 
vs.
 

BOARD OF EDUCATION OF THE 

BOROUGH OF OAKLAND, 

Respondent. 

DECISION OF THE COMMISSIONeR OF EDUCATION 

The Appellant in this case, Serena M. Brown, entered into a contract 
with the Board of Edncation of the Borough of Oakland on August 22, 
1918, to serve for one ycar as principal of the Oakland schools at a salary 
of $950. 

The contract was executed in accordance with the statute requirements 
and contained a clause providing for its termin:ltion by either party upon 
giving to the other thirty days' notice. The Appellant continued to teach 
under the terms of this agreement until April I, 1919. At a meeting of the 
Oakland Board of Education on Tuesday evening, April I, Miss Brown 
appeared before the Board and handed in her resignation. Following is an 
extract from the minutes of the Board at its meeting on that date: 

A hearing in this case was conducted by the Assistant Commissioner at 
Bridgeton on Friday, November 19, 1926. 

The following appears from the testimony: 

.Th: se.ction which became annexed to Upper Deerfield Township School 
Dlstnct mcludes the school buildings of Friendship Loder a d W d ff 
Th b 'ld' h' h ,n 00 ru . 

e UI mgs w IC are located in what is now Deerfield Township are 
Rosenh4 yn, Carmel and Carton Road. 

The following expenditures for repairs were d d' hma e urlllg t e school year: 
Friendship, $19.80 
Loder, .Woodruff, 1,262.74 

... , . . . . . . . . . . . . . . . . . . . . . . . . . . . 1,573.75 
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The lluestion as to whether Appellant could be lcgally dismissed under a 
notice ~l~use which appea~s ill the three-year agreement entered into by 
thc eX~lrmg. Board on Apnl I the Commissioner does not feel it necessary 
to decIde, smce such three-year agreement is illlegal for the reasons above 
stated and is therefore voidable by the incoming Board on those grounds. 

The appeal is accordingly hereby dismissed. 

September 13. 1920. 

Affirmed by thc State Board of Education. 

DECISION OF THE SUPREME COLTR'r 

This writ of certiorari is to review the determination and decision of the 
State Board of Education in sustaining the action of the Board of Education 
of the Borough of Oakland in its dismissal of the prosecutrix, Miss Brown., 
a school teacher. She was engaged as principal on August 22, 1918, by the 
Oakland Board, and a contract was executed for the term of one school year 
at a salary of $950. This contract, like many earlier contracts tbat the p;ose
cutrix had made, contained a provision for its termination by either party 
upon thirty days' notice. 

The prosecutrix served under the contract for seven months when on 
April 1, 1919, she terminated it by personally presenting to the Board a ~om
lllunication requesting that the thirty days' notice clause be waived, and her 
resignation accepted, to take effect at once. She resigned, apparently, to 
take a better position at Milburn. Thereupon the chairman of the teachers' 
committee suggested that she be re-engaged for a period cf years ~t an 
increased salary. A motion was then made that she be re-engaged as principal 
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schools known under the old school district as NO.3, NO.5 and No.6. Under 
the law the Board of Education of Little Falls Township continued in con
trol of the schools up to June 30, 1914. 

All claims against the Board of EducatiO'l1 of the Little Falls school dis
trict, as it existed before the separation, had to be paid by the Board out of 
funds belonging to the old district. It was found by Mr. Hopkins, the 
inspector of accounts of the State Board of Education, that on June 30, 
1914, after meeting all the claims against the old district, there was a deficit 
of $3,227,62. In addition to this, on July I, there came due semi-annual 
interest on a bond issue of $26,000 covering the cost of building a school 
within the territory of \Vest Paterson Borough, amounting to $585. This 
was paid by the Board of Education of the old district. After this payment 
there would thus be a total deficit of $3,812.62. 

Claim is made by the Board of Education of the Township of Little Falls 
that the new borough should pay its proportionate share in this indebtedness. 
This proportionate share is based upon the ratables in the two districts as 
they now exist. It is agreed by the two municipalities that the ratio of 
ratables is as 30 is to 70, the West Paterson district having 30 per cent. of 
the ratables and the Little Falls district having 70 per cent. of the ratables. 

This appeal is taken by the Board of Education of the Township of Little 
Falls for the purpose of compelling the Board of Education of the Borough 
of West Paterson to pay 30 per cent. indebtedness existing at the time of 
the separation. 

If, instead of a deficit, there had been a surplus, then it would be quite 
clear that \Vest Paterson would be entitled to 30 per cent. of such surplus. 
It does not change the justice of the matter that instead of a surplus there 
is an indebtedness. In my opinion, the \Vest Paterson Board of Educatio!l 
should pay its just share of an indebtedness for which it had a benefit before 
the separation. 

The amount of indebtedness was plainly set forth in the examination of 
the accounts by Mr. Hopkins. This indebtedness, with the $585 interest on 
t1,p 1,(","11< n~;r1 hv t},,, nlr1 Ro:>rd. amollntinll all told to $,.812.62. is the total 
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recover. On that date, also, according to the audit of the inspector of 
accounts of the State Board of Education, there was a general unpaid in
debtedness of the Board of Education of Little Falls amounting to $3,22762. 
The Board of Educ,ation of Little Falls contends that the new district of 
\Vest Paterson, being a portion of Little Falls at the time the indebtedness 
was incurred, benefited by the expenditure of the money, and is, therefore, 
liable now for its share of that money indebtedness. The parties agree 
that according to the ratables the proportion of \Vest Paterson was and i, 
30 per cent. of the whole, <;nd that percentage of the indebtedness is now 
claimed by the Board of Education of little Falls as due from the new 
Board of Education of West Paterson. 

The Respondent, the Board of Education of \Vest Paterson, dcnies that it 
is responsible for any general deficiency under the law, and denics its obliga
tion to pay any portion a f the $585 interest due on the $26,000 bonded debt. 
The issue thus joined was duly heard before the Commissio'!1er of Educa· 
tion and a decision reached. The appeal is now frol11 that decision to the 
State Board of Education. 

1. In the matter of the interest on the $26,000 of boods it was an indebted
ness incurred by the old Board of Education of Little Falls during the six 
months just before the West Paterson district was formed, As an obligation 
of the old Board it was shared in by the whole district, as were also the 
benefits resulting from it. It should be added to the general indebtednes5 of 
the Little Falls district of $3,227.62. The total indebteclness thus amounts to 
$3,8!2.62. 

2. As regards this general indebtedness of $3,812.62 it is ingeniously argued 
by the counsel for the Board of Education of \Vest Paterson that the State 
School Law makes no provision for sharing a deficit. But they do make 
provision (Article V, section 40) for sharing a surplus, and the lack of such 
provision for an indebtedness seems to have been a mere o\·ersight. At allY 
rate, it is a reasonable contention that where a schoo! district in a divioion of 
territory profits by acquiring school property it should also sllare in the 
expense formerly incurred in maintaining and administering that property. 
The learned counsel for the Respondent cites numerous cases in corporation 
law upholding the contention that when a new corporation breaks away from 
an old corporation all liabilities are assumed hy the old corporation. The 
citations are just a little beside the mark. They state that the old corpora
tion also assumes all of the assets. That is ql!ite different from the present 
case b~callse here the' new \Vest Paterson district shares in the divisio11. 
takes over property belonging to the old Little Falls district, and should. 
therefore, pay its proportionate share of the indebtedness of the old district. 
It cannot share in the assets anel go scot-iree af the liabilities. It is re
sponsible to the Board of Education of Little Falls for 30 per cent. of the 
deficit of $3,812.62, or the sum of $1.143.78. 

With these emendations tbe decision of the Commissinner of Echlcation 
is affirmed. 

June 2, 1917. 
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SCHOOL LA \1/ DECiSLONS. 

RELATING TO SCHOOL FRATERNITIES 

NEWTON SPENCE AND JOHN SPENCE, 

Petitiollers,
 
vs.
 

TilE BOARD of EDUCATION OF THE CITY 

OF ATLANTIC CITY, 

Defel1dant. 

For the Petitioners, Lee F. Washington. 
For the Defenrlant, Thea. W. Schimpf. 

DECISION OF THE COMMISSIONER OF EDlJCATION 

On April 27, 1914, the Defendant adopted a preamble and resolutions con
demning high school fraternities, sororities, and other school secret soc:eties, 
and provirling that unless certain conditions prescriLed by the Defendant 
were agreed to by the pupils in the high school. such societies would be 
prohibited after October 1, 1914. The cOlJditiuns prescribed by the Defend
ant not being acce:Jted by tbe pupils, the Principal of the High Scboo1, in 
accordance with other provisions of said resolutions, presented to each of the 
pupils of the High School a printed blank, or pledge, as follows: 

"1, the undersigned, a pupil of the Atlantic City. ;\J. )., High School, hereby 
uec1are upon my word of honor thZlt I am not a mcmber of a fraternity, 
sorority, club, society, or other organization composed wholly or in part of 
pupils of the High School, which has been disapproved by the school author
ities because its influence among the High School body is, in the judgmenl 
of the principal and teachers. inj Llriotls to the best interests of the High 
School, and I promise not to become a member of such a society or organ
ization during the time 1 remain a member of this school. 

"1 further declare that 1 sign this statement with a complete understanding 
of its conlents and without allY eyasiol1 or mental rescnation of any kind 
whatever and with the full knowledge that allY hlse statement herein con
tained or any violation of my promise will subject me to expulsion from 
school. 

SigllZlture . 
"Dated 

One af said blank; or ple(lges wa, presented on October 1. IgL+. to John 
Spence, a pupil ill the High School, and one of the Petitioners in th is case. 
The said Spence, after striking out the words "and 1 promise not to become 
a melliber of such society or organization during the time I remain a member 
of this school," signed said blank or pledge and tendered it to the school 
authorities, who refused to tlccept it. On the same date, the Principal of 
the High School handed to said Spence the following printed notice of his 
suspension from school: 
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Mr. ~ ewton Spence ATLANTlC CITY, K J., Oct. I, 1914 
2013 Atlantic Ave. 

Atlantic City, K J. 
DEAR SIR: 

Yaur son, ] ohn A. Spence. is hereby suspended hom this school for 
his failure to obey the following regulations of the Atlantic City Board 
of Education: 

"N 0 pupil in the Atlantic City High Schoo! shall be a member of, or 
in any way connccted by pledge or otherwise with any fraternity, 
sorority, club, society, or other organization composed wholly or in 
part of pupils of the High School, whose influcnce among the High 
School body is, in the judgment of tlle pri!1Cipal and teachers, injurious 
to the best interests of tlle High School. 

"FOR THE PERSISTENT VIOLATION OF THIS RECULA
TION THE PRINCiPAL SHALL SUSPEND THE PUPIL AS 
PROVIDED BY LA\'\1 and make an immeJiate report to the Super
intendent of Schools. 

"Further resolved that for the purpose of giying effect to this regula
tion all stuJents of the High School bc and they are hereby required 
to sign before fOllr o'clock on the first day of October, 1914, the fol
lowing statement, and THAT ALL STUDEXTS WHO REFUSE OR 
NEGLECT SO TO SICN SHALL THEREUPON BE SUM1IAR
lLY SUSPENDED FROM SCHOOL: 

"I, the undersigned, a pupil of the Atlantic City, N. J., High School. 
hereby declare upon my word of honor that I a111 not a member of a 
frJternity, sorority. club, society, or otber organizJtion conlp05cr! 

wholly or in part r... f pupils af the High School, which has been dis
appro"cd by the school :luthoritie' became its il'fluence among the High 
School body is, in the judgment of the princip~tl and teacher~, injmious 
to j he best interests of the High School, and I promise not to become a 
member of such a society or organization Juring the time I rtmain a 
nH'Illhef of this schuol. 

"f fu rther declare tbat T sign this stalenH'nt with a c011l;Jlcte under
standing of its contents and without any e\'a'iun or mental reservation 
nf any kind whate\'er and ",:th the full knowledge that any false state
mcnt herein contained or any \'io!ation of my promise will subject me 
to') expulsion from schou!." 

This natice"is sent that you may know exactly whJt ):las been clone in 
the matter, and that those charged with the administration of your 
schools may bespeak yonr hearty co-operation in an effort to secure the 
prompt return of this pupil t:nrler cO:lditio.1S that will insure sllccessful 

school work. 
After one o'clock. October 6, 19L1. to be reinstated the pupil must 

appear before the City Superintendent of Schools in the High School 

Building, between the homs of 4 :00 and 5 :3°· Principal 

CII.\S. B. BOYER, Superintendent 
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From this action the Petitioners appeal, and pray that the said J ohl1 Spence 
be restored to his position in the High School. Section III of the School 
Law reads as follows: 

".~ teachcr shall holJ cvery pl1pil accountable in school far Jisorderiy con
duct on the way to or from school, or on the playgrounds of the school, or 
dllring recess, and shall sllspend from school any pupil {or good cause; pro
vided, that such sl1spension shall be reported forthwith by the teacher to the 
Board of Education; provided further, that in any school in which more 
than one teacher sh3ll be cmployed the principal alone ;;hall have the power 
to suspend a pupiL" 

It does nat appear that the suspension of John Spence was reported to the 
Defendant, or that it has taken any action thereon. 

The Defendant, in its answer, admits so much of paragraph 13 of the 
petitioner <is states "that your petitioner, John Spence, has since such expul
sion, bcen denied the right to attend his classes, ana is bcing dcprived of his 
instruction and losing the benefit of lectures being attended hy his former 
classmates." It is evidcnt from this admission, and from the fact that it has 
not denied that the ,aid Spence has been expelled, that the Defendant 
assumes full responsibility in the matter. The first proviso in section III, 
above quoteJ, requires that thc sLispension of a pupil shat! be forthwith 
reported to the Eoanl of Education. Section So gives to a Dmrd of 
Education in a City School District "supervision, control and managcment 
of the pl1blic schools," etc.. and section 86 givcs to a Board of Education in 
a township or borough district the power "to <uspend or expcl pupils from 
schoo!." The duties and powers of a Board of £llucation in a t0wnship or 
borough district are prescribed in greater detail than those for a board in a 
city district, but lt is clear that, so far as they are applicahk, the powers 
and duties prescribed for the one are prescribed jor the other. The rro
visions of scction III apply tu every school district in the Statc It fol
lows, therefore, that the suspension of a pupil by thc principal is· temporary. 
and can be continued, or the suspended pnpil expelled, only b,' the Board 
of Education. The notice of suspe'1sion sen-eel upon the Petitioner, John 
Spence, contained the jallowing: "After one o'clock, October 6, 1914. to be 
reinstated the pupil must appear hefore the City Sl1pcrintcndent of Schools 
in the High School Dl1il(Eug. hetwecn the homs n[ 4 :00 and 5 :3°." There 
is nothing in the papers before me to show that the Defendant ever author
ized such condition precedent to reinstatelr,ent. 

A Board of Education cannot delegate to a superintemlent or principal 
}udicial powers conferrcd u;JOn it hy !:tw. It cannot legally delegate to the 
superintendent or principal the power of deciding whether or not a pllpil 
shall be expelled, allY more than it can delegate to one of its committces or to 
its husiness manager, the letting of contracts. Our comts havc h~ld that 
the employment of a teacher "is an act judicial in its character and should 
he done at a meeting of the truste~s, of which all should have notice, and 
in which all have an opportunity to participate." (Towll'end 71. Trustees, 
12 Vr. 312.) Certainly the inquiry as to whether or not the act for which 
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a pupil has been suspended by the principal is such as to warrant expulsion 
or a continuation of the suspension, is quite as judicial in character as the 
determination of the qualifications of a teacher. The Defendant never 
having taken any action in the case of the Petitioner, John Spence, he has 
never legally been expelled, and the failure of the principal to report "forth
with" his sllspension, makes his continued suspension illegal, for a pupil 
cannot be deprived of his right to attend school by the fai1Llre of a teacher 
or principal to perform a duty cast upon him by the statute. 

In order to reach a decision in this case it is not necessary to pass upon 
the other questions raised by the Petitioners, but they are of such importance 
that they should be decided at this time. 

As stated in the decisicm in the ease of Laehder vs. the Board of Educa
tion of Manasquan, recently rendered by me, the right of a board of educa
tion to puni.h pupils for acts committed when the school was not in session 
has never been before the courts in this State, but there are numerous 
decisions by the courts in other States. I have no doubt as to the right of a 
board of education to prohibit pupils from joining fraternities, sororities, or 
other school societies which, in its judgment, are prejudicial to the best 
interests of the school or the pupils, even though the meetings of such 
societies are not held in the schoolhouse, or on a school day. School secret 
societies are generally regarded as detrimental to discipline, and to the best 
interests of the pupils. The National Education Association, composed of 
leading superintendents and teachers, recently adopted resolutions condemn
ing such societies. The resolution reads, in part, as follows: "We con
demn these organizations because they are subversive of the principles of 
democracy which should prevail in the public schools; because they are 
selfish and tend to narrow the minds and sympathies of the pupils; because 
they dissipate energy and proper ambition; because they set wrong stand
ards; * * '" because they detract interest f rom study." 35 Cyc. 1136, 
Section D, reads as follows: "The school authorities may also puniSh, as by 
suspension for acts committed outside of school hours, even after a pupil 
has returned to his home, when such acts have a direct and immediate ten
dency to influence the conduct of other pupils while in the schoolroom, or set 
at naught proper discipline, to impair the authority of the teachers, and to 
bring them into ridicule and contempt." In the case of Kinzer vs. Directors, 
lOS N. W. Rep. 686, the court said: "The general character of the school and 
the conduct of its pupils as affecting the efficiency of the work to be done in the 
schoolroom, and the discipline of the scholars, are matters to be taken into 
account by the school board making rules for the government of the schoo!. 
They have no concern, it is true, with the individual conduct of the pupils 
wholly outside of the schoolroom and school grounds and while they are 
presumed to be under the control of their parents * * * but the conduct 
of pupils which directly relates to and affects the management of the school 
and its efficiency, is within the proper regulation of the school authorities." 
35 Cyc. II37 says: "It has been held that a rule of a school board forbid

19 S L D 
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ding pupils to play football games under the auspices of the school is not 
unreasonable or an excess of the authority of the board, although applied 
to conduct on holidays and away from the school grounds." 

The Defendant in prohibiting pupils in the High School from being mem
bers of fraternities, sororities or other school societies composed of High 
School pupils, acted well within its powers, but the resolutions go further 
than that. They prohibit a pupil from belonging to any "other organization 
composed wholly or in part of pupils in the High School, whose influence, 
among the High School boJy is, in the judgment of the principal and 
teachers, injurious to the best interests of the High School." Here again 
the Defendant attempts to delegate to the principal and teachers matters 
which can be determined only by the board of education. The character and 
purpose of the organization to which a pupil belonged might be the con
trol1ing factor in determining whether or not he should be expelled, and 
the board of education cannot delegate to any person cr persons the power 
to determine a question which may later come before the board in its judicial 
capacity. 

The Defendant also erred in directing each pt1pil to sign a pledge promis
ing "not to become a member of such a society or organization during the 
time I remain a member of this school." I do not believe that a board of 
education has the power to punish a pupil for refusing to promise that some
time in the future he will not commit some act prohibited by the board 
In this case, it is admitted that the Petitioner, John Spence, does not belon~ 

to any fraternity or other organization prohibited by the Defendant. His 
sole offence is that he refused to promise that he would not in the future 
join any society deemed by the principal and teachers injurious to the best 
interests of the High School. A pupil should not be denied school privileges 
except for the most serious offences. In this case, the punishment, if the 
Petitioner was liable to punishment, was entirely too drastic. 

It is ordered that the Petitioner, John Spence, be immediately restored to ,
his class in the High School under the control of the Defendant. 

January 4, 191 5. \ 
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DUTY OF CITY AUDITOR TO COUNTERSIGN WARRANTS PASSED 

BY BOARD OF EDUCATION 

BAYONNE BOARD OF EDUCATION, 

Appellant, 
'l'S. 

STEPHEN E. EVANS, AUDITOR OF THB 

SCHOOL DISTRICT of BAYONNE, 

Respondent. 

Mark A. Sullivan, for Appellant. 
Eugene Sharkey, for Respondent. 

DrtCISION OF THE COMMISSIONER OF EDUCATION 

This appeal is brought by the Bayonne Board of Education to protest 
against the action of the Respondent in refusing on or about November 1, 1923, 
as auditor of the School District of Bayonne, to countersign a warrant in the 
amount of $17,500, comprising additional compensation for the school architect, 
Donald G. Anderson, in connection with his services incident to the erection 
of the Junior High School, and in so refusing to countersign such warrant 
after it had been presented to him by the board of education duly signed by 
the president and secretary of the board. Appellant alleges that subsequent 
to Respondent's refusal to countersign the warrant as aforesaid his reasons 
therefor were duly considered by the board of education and the board on 
November 5, 1923, passed a resolution to the effect that the claim for which 
the warrant was given was correct and just, ordered that the same be paid, 
and returned the warrant to the Respondent together with a copy of such 
resolution; and upon which Respondent again refused to countersign the 
warrant in question. 

Respondent defends his action on three grounds: First, that the money for 
the erection of the Junior High School was appropriated for "construction, 
equipping, and grading grounds of Junior High School" and that it would be 
an unlawful diversion of these funds to pay any part of them to an architect 
whose services were all snpposed to be included in an annual salary paid out 
of the Current Expeme Funds of the board; second, that the architect's bill 
for ~17,500 as aforesaid was not regularly presented and passed upon at a board 
of education meeting; and third, that the warrant was not presented to the 
auditor in the manner prescribed by the School Law in that it was not accom
panied by an itemized statement of the services for which it was drawn. 

A hearing in this matter was conducted by the Assistant Commissioner of 
Education on Friday, February 1, 1924, at the Administration Offices of the 
Board of Education in Bayonne, at which hearing testimony of witnesses on 
both sides was heard. Briefs upon the legal questions involved have also been 
filed subsequent to the hearing by counsel for both Appellant and Respondent. 

It appears that the Board of School Estimate in making the appropriation 
for the erection of a Junior High School specifically eliminated the amount 
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fixed by the board of education as architect's fees, but did not so restrict the 
expenditure of the balance of the appropriation. It has been decided in such 
cases, notably that of Townsend vs. State Board of Education, 88 N. J. L. 97, 
that, although a specific item may have been eliminated by a Board of School 
Estimate, if the appropriation of the reduced total amount is not restricted 
as to such item, but the designated purpose of the reduced appropriation is 
broad enough to cover it, then such item may be paid out of such balance. 
The Commissioner, moreover, cannot agree with Respondent's contention that 
because of the architect's annual contract with the board of education he 
could not legally be awarded out of the appropriation for the "construction, 
equipping, and grading of grounds of Junior High School" additional compen
sation for what were actually additional services and expenses in connection 
with the erection of such Junior High School. 

The intention of the appropriation for construction, equipping and grading of 
the Junior High School will in the Commissioner's opinion be determined from 
the terms of such appropriation and these terms are in his opinion sufficiently 
broad to cover whatever construction expenses the board of education finds 
it necessary to make including an additional remuneration for the board 
architect for special services and for extraordinary expenses entirely incidental 
to such Junior High School construction. Such special remuneration would 
be in the nature of an additional agreement separate and apart from his 
annual contract as school architect. 

As far as the presenting of the architect's bill and its being passed upon 
by the board of education is concerned, it appears that after the architect's 
statement for his fees and expenses in connection with the Junior High School 
was considered by the board of education as a committee of the whole, the 
amount of $17,500 was duly ordered paid by the board of education at a regular 
board meeting. This, in the Commissioner's opinion, is a substantial com
pliance with the statutory requirements. While, moreover, no itemized state
ment accompanied the warrant when sent to the school auditor, the law was 
also in the Commissioner's opinion substantially complied with when the general 
purpose of the warrant was stated thereon. It would hardly seem to be the 
intent of the statute that a detailed itemizing be made of architect's expenses 
as would be necessary in case of purchase of goods, etc. 

Moreover, the School Law, Section 78, Article VI, is mandatory upon the 
school auditor to countersign warrants returned to him by the board of educa
tion after his objections have been considered and over-ruled by such board of 
education. The statute gives him no alternative, and in the case at hand the 
return of the warrant to Mr. Evans, the school auditor, was duly made by 
the Bayonne Board of Education with a resolution over-ruling the objections 
previously made by him. 

In view of all the facts above set forth, it is hereby ordered by the Com
missioner of Education that the Respondent, the school auditor as aforesaid, 
proceed at once to countersign the warrant for $17,500 comprising additional 
compensation for the school architect, Mr. Donald G. Anderson, in connection 
with serVJces and expenses incident to the erection of the Junior High School, 

.'·'...·,;;j1"'I't/l'.........• , ...... , ...
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and that he proceed to forward such warrant to the Custodian of School 
Moneys, in accordance with the provisions of the statute. 

The appeal is accordingly hereby sustained. 

:Yfarch 17, 1924. 

DECISION 01' THE STATE BOARD OF EDUCATION 

\Ve agree with the conclusions reached by the Commissioner and recommend 
that his decision be affirmed. 

POWERS OF AUDITOR OF SCHOOL DISTRICT 

THE BOARD OF EDUCATION OJ' ATLANTIC CITY, 

P etitioller, 
VS. 

BESSIE M. TOWNSEND, ACT!J'S~ COMPTROLLER
 

OF ATLANTIC CITY,
 

Respondent. 

James H. Hayes, J I., for the Petitioner. 
Theodore F. Schimpf, for Respondent. 

DECISION of THE COMMISSIONER of EDUCATION 

The Petitioner, in January, 1909, employed one Edwin Clark to criticise the 
plans and specifications for a new school building, and said Clark, in May, 
1909, rendered a bill for services performed by him under said employment, 
for the sum of three thousand dollars. Said bill was approved by the Peti
tioner and forwarded, on April 30, 1910, to the then Comptroller of Atlantic 
City, who, by virtue of the provisions of Section 62 of the General School 
Law, is the Auditor of the School District of Atlantic City. Later the biLl 
was returned to the Petitioner, together with a statement of the reasons why 
the bill should not be paid. 

On November IS, 1912, the Petitioner adopted a resolution to pay Clark 
the sum of two thousand dollars, with interest at the rate of six per cent. 
from May S, 1909. to November 15, 1912, in full settlement of his claim. 

In accordance with this resolution, a warrant was drawn in favor of said 
Clark for the sum of $2,424.66, and forwarded to the Auditor, together with 
the bill of said Clark, duly verified by affidavit. On November 27, 1912, the 
Auditor returned the warrant and bill, to~ether with a statement of his ob
jections. At a meeting held 011 November 29, 1912, the Petitioner, after 
considering the objections of the Auditor, adapted a motion that the bill of 
Edwin Clark be ordered paid, and on November 30, 1912, the Auditor was 
notified of the action of the Petitioner. 

The Auditor still refuses to countersign the warrant drawn in favor of 
Edwin Clark, and the Petitioner prays that an order may be issued directing 
the Auditor to countersign said warrant and deliver the same to said Clark 
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Section 62 of the School Law provides that the Comptroller, Auditor or 
other officer, if there be one, authorized to audit claims against the munici
pality in which the school district shall be situate, "shall be the auditor of the 
school district," and that all warrants accompanied by itemized statements 
of the claims shall be forwarded to said auditor. It further provides that 
"said auditor shall examine and audit such warrants and statements with a 
view to ascertaining whether the sum or sums are proper * * * and if 
said auditor shall have reason to believe that the claim or demand for which 
such warrant shall have been issued is incorrect, or for any cause should not 
be paid, he shall return such warrant and statement to the Secretary of the 
Board of Education with a statement of the reasons why the same should 
not be paid, and said secretary shall correct said warrant and statement or 
present them to the Board of Education at its next meeting. If said Board 
shall find that the claim or demand for which said warrant· was issued was 
correct and just, it shall, by a majority vote of all the members of said 
Board, order that it shall be paid, and said auditor shall, upon receipt of the 
warrant and statement thereof, together with a statement of the action of 
the Board of Education thereon, countersign the warrant and forward it to 
the Custodian of School Moneys." 

The Respondent, in her answer, assigns several reasons for her refusal to 
countersign the warrant drawn in favor of Edwin Clark. 

In order to reach a decision in t',is case, it is necessary only to consider the 
eighth oDjertion. which is that the bill is not itemized in accordance with law. 

The bill reads as follows: 
"For professional services rendered on new Grammar School at 

Atlantic City and including expenses $2,000.00 

Interest due from May 5, 1909, to Nov. IS, 1912, as allowed by 
resolution of the Board of Education...................... 424.66 

$2,42-+.66" 

The law expressly requires that all bills presented to the auditor shall be 
itemized. Unless a bill is properly itemized, it is impossible for the auditor to 
perform the duty cast upon him by the statute. The bill under consideration 
does not state the nature of the services rendered nor the time given by Clark 
in performing his dnties under his agreement with the Petitioner. Neither 
does it state the amount of the expenses nor how such expenses were in
curred. 

The auditor may have been, and probably was, in a general way, cognizant 
of the nature of the work performed by Clark, but this is not sufficient. 
He must have clearly stated in the bill he is asked to approve such items as 
will enable him to act intelligently when he approves or disapproves it. 

The bill rendered by Clark and which the Respondent refuses to approve 
does not comply with the statute. 

The appeal is dismissed. 

May II, 1914. 
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ORDER WITHHOLDING SCHOOL MONEY FROM A DISTRICT 

IN THE MATTER 01' WALTER G. DAVIS 

VS. 

TIlE BOARD 01' EDUCATION OF THE TOWN

SHIP OF OVERPECK, BERGEN COUNTY. 

John Scott Davison, for the Appe!1ant. 
William]. Morrison, for the Respondent. 

DECISJON OF THE COM~HSSIONER OF EDUCATION 

The County Sllperintendent of Schools of Bergen County has forwarded 
to this office orders withholding from the school district of the Townshi[l of 
Overpcck all State moneys now in the hands of the Custodian of the School 
Fnnds of said district or which may hereafter come into his hands. The 
reason assigned for the issuing of this order is that "the Board of Education 
of said school district of Overpeck has neglected or refused to comply with 
the decision of the State Board of Education in the action of Davis vs. The 
Board of Education of Overpeck Township." Orders issued by the County 

'Sl1perintendent withho1dilc g school moneys from the school district do not 
become effective until approved by the Commissioner of Edllcation. 

The question now before me is whether the Board of Education of Over
peck Township has neglected or refused to perform any duty imposed upon 
it by the school law or by the rules and regulations of the State Board of 
Education, and, if so, whether Sitch refusal or neglect is sufficient ground for 
withholding from the school district of the Township of Overpeck the said 
school moneys. 

The State TInard of Education decided that the transfer of Mr. Davis from 
the position of principal to the position of assistant teacher in the schools 
under its control was illegal and said Davis was under the protection of 
the Tenure of Service Act as a principal and cottld not be transferred to 
another position withollt his consent. I am of the opinion that the decision 
of the State Board of Edncation reinstated Mr. Davis as prir.cipal of the 
High School in the Township of Overpeck without any action whatever by 
the Board of Edllcation of said school district. Tbe Board, therefore, has not 
neglected or refused to perform any duty imposed upon it by the stat lite or 
by the rules and regulations of the State Board of Education, and for this 
reason tbe orders forwarded by the County Superintendent wllI not be 
approved. 

],me 1, 1913. 
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REFUSAL OF AUDITOR TO COUNTERSIGN WARRANT 

JAMES H. HAYES, JR., 
Petitioner,
 

VS.
 

BESSIE M. TOWNSEND, COMPTROLLER OF 
THE CITY OF ATLANTIC CITY, 

Defendant. 

DECISION OF THE COMMISSIONER of EDUCATION 

The Board of Education of Atlantic City employed the Petitioner to act 
as its Solicitor and Attorney for one year from August I, I913, at a salary 
of $1,000. 

On November 30, I9I3, said Board ordered paid a bill for $250, drawn 
in favor of the Petitioner for salary as Solicitor and Attorney, for the 
months of August, September and October, 19I3. Said bill, together with 
a warrant for its payment, was forwarded to the Defendant, who, by virttile 
of the provisions of section 62 of the School Law, is the Auditor of the. 
School District of Atlantic City. Said Auditor returned the bill and warrant 
to the Board of Education with her reasons for refusing to countersign the 
warrant. At a meeting of the Board, held December 18, 1~)I3, the bill was 
again ordered paid, and the bill and warrant were again forwarded to the 
Auditor, together with a statement of the action of the Board. 

On January 29, 1914, the Board of Education ordered paid a bill for 
$350, drawn in favor of the Petitioner for salary as Solicitor and Attorney 
for the months of November and December, 1913, and January, 1914. This 
bill, together with a warrant for its payment. was forwarded to the Petitioner, 
who returned the bill and warrant to the Board of Education with her 
reasons for refusing to countersign the warrant. At a meeting held March 
19, 1914, the Board again ordered this bill paid, and the bill and warrant 
were again forwarded to the Defendant, together with a statement of the 
action of the Board. 

The Defendant still refuses to countersign the warrants, alleging, as a 
reason for her refusal, that there is no appropriation from which the bills 
drawn in favor of the Petitioner can be paid. 

Section 62 of the Schoal Law provides, among other things, that the 
comptroller, auditor, or other officer, if there be one, authorized by law 
to audit claims against the muncipality in which stich district shall be 
situate, shall be the auditor of the school district, and that the city treasurer, 
by virtue of his office, shall be the custodian of the moneys of the school 
district. 

The defendant performs her duties as Auditor of the School District of 
Atlantic City solely by virtue of the provisions of the School Law, and not 
by any provision of law relating to her duties as Comptroller of Atlantic City. 

The duties of the school auditor are clearly defined in section 62, and 
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are confined to examining and auditing warrants and statements received 
from the Board of Education, and, if said warrants and statements are 
found to be correct, to countersign them and forward them to the Custodian 
of School Moneys for payment. If the Auditor has reason to believe that 
the claim for which any warrant is drawn is incorrect, or, for any reason, 
should not be paid, he must return the warrant to the Board of Education, 
accompanied by a statement of his reasons for refusing to countersign the 
warrant. The section further provides that, if, after a warrant is returned 
by the Auditor, the Board "shall find that the claim or demand for which 
said warrant was issued is correct and just it shal1, by a vote of a majority 
of all the members of said Board, order that it be paid, and said auditor 
shall, upon receipt of the warrant and statement thereof, together with a 
statement of the action of the Board of Education thereon, countersign the 
warrant and forward it to the Custodian of School Moneys." 

The provisions of section 62 have been strictly complied with in the case 
of the two bills of the Petitioner, except that the Defendant refuses to 
countersign the warrants for their payment after they have been ordered 
paid by the Board of Education after consideration of the objections made 
by her. 

The Defendant attempts to excuse her refusal to perform the plain dutv 
cast upon her by the statute by pleading that there is no appropriation from 
which the claims can be paid. 

Whether or not there is an appropriation available for the payment of the 
claims is no concern of the Defendant. Her responsibility was ended when 
she returned the warrants to the Board of Education. 

It is ordered that the Defendant countersign the warrants drawn in 
favor of the Petitioner and forward them to the Custodian of School 
Mor,eys. 

It was not necessary, in order to reach a decision in this case, to pass 
upon the point raised by the Defendant in her answer, that there was no 
appropriation from which the bills of the Petitioner could lawfully be paid. 
The point is, however, of such importance that I think it sho\lld be passed 
upon at this time. 

Section 74 of the School Law makes it the duty of the Board of Educa
tion in a city school district, annually, to deliver to each member of the 
Board of School Estimate "an itemized statement of the amount of money 
estimated to be necessary for the current expenses of and for repairing and 
furnishing the public schools of the district for the ensuing year," and 
section 75 makes it the duty of the Board of School Estimate, annually, to 
"Jix and determine the amount of money necessary to be appropriated for 
the use of the puhlic schools in such district for the ensuing school year." 

In the ahove quotation from section 75, the Board of School Estimate is 
directed to "fix and determine the amount at money necessary to be appro
priated tor the tlSe at the public schools." 

The langl1age used clearly shows that it was the intent of the Legisla
nre that the annual appropriation should be in bulk and not a separate 
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appropriation for each purpose specified in the itemized statement received 
from the Board of Education. Had it been the intent of the Legislature 
that the appropriation should be itemized, the appropriate language would 
have been "to fix and determine the several amounts needed for the several 
purposes specified in the certificate." It should further be noted that, in 
section 74, the Board of Education is directed to prepare "an itemized state
ment of the amount of money estimated to be necessary." The Legislature, 
evidently, was aware that it was impossible for the Board of Education to 
determine the exact amount needed for each purpose, and that all that was 
intended was that the Board of School Estimate should have before it the 
information necessary to enable it to act intelligently in determining the 
amount of the appropriation. 

It frequently happens in a large city school district that, owing to an 
unexpected increase in the number of pupils, additional teachers are re
quired, and that the amonnt estimated to be necessary for the payment of 
teachers' salaries is not sdficient. To hold that the Board of EJucation was 
prohibited from employing the necessary te2.chers because the amaunt 
estimated for their salaries was too small, while the total apfJropriation was 
ample to meet all demands, would pre,ent the Board from performing the 
duty cast upon it. 

A Berard of Education in a City School District :11aY, in its discretion. me 
for any item of current expense, moneys appropriated by the Bo~rd of 
School Estimate, without regard to the several amollnts estimated as neces
sary for the several pnrposes specified in its statement to the Board of 
S~hool Estimate. 

In Exhihit "P. 2," annexed ta the Petition, the Defendant says that the 
Hoard of School Estimate stmck out the item for salary of the Attorney of 
the Board of Education, and that "said action was taken with the view of 
saving said amount. it being understood that the City Solicitar would ;lCt in 
a like c;lpacity for the Board of Education and Board of Commissioners, at 
no additional expense to the Duhlic." 

If that were the reason for reducing the amount af the appropriation, i~ is 
evident that the Board of School Estimate did not realize that the City and 
the School District were separate and distinct m\1nieipal corporations, and 
that the latter was not a department of the city government. 

A Board of Educ;ttirm has no right to demand service from an employee 
of the City Commission, and no such employee could be compelled to serve 
the school district. It is true that the City Treasurer is the Custodian of 
School Moneys, and that the City Comptroller is the Aud{tor of the School 
District, but this is by virtue of an express provision of the School Law. 

There is no incompatibility or inconvenience in these officers holding dual 
positions, but it would frequently be impossible for the City Solicitor to act 
as Attorney for the Board of Education. 

In a recent case tried before me, in which the Board of Education of 
Atlantic City was the Complainant and the City Comptroller the Defendant, 
the City Solicitor appeared for the Defendant. It is impassible "to run 
with the hare and hunt with the hounds," and it is equally impossible for 
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one person to appear as Attorney for both the Complainant and Defendant. 
The appointment of the Petitioner as Attorney and Solicitor of the Board 

of Education of Atlantic City was legal, and his salary may be paid from 
the moneys appropriated by the Board of School Estimate for the current 
expenses of the schools. 

July 24, 1914

DECISION OF THE Sl'ATE BOARD OF EDUCATION 

In this case of Hayes VJ. Townsend it is not denied by the Defendant
appellant that a contract was entered into with the Petitioner-appellee for 
legal services; that the services were duly performed, and that the Peti
tioner-appellee earned and is entitled to his money. The de fense is that 
there has been no appropriation of money made for legal services in the 
budget. and therefore the Defendant, a.s comptroller of the school fnnds, has 
no authority to pay the amount claimed. This is more or less of a legal 
quibble which the Commissioner has disposer! of in his decision. The facts 
remain that there was a contract lnade and kept by the Petitioner-appellee; 
that he rendered legal sel vices, and that he is entitled to payment therefor. 
This Defendant-appel1anl countersigned warrants for this same Petitioner
appellee, for the same or similar services, under the same or similar con
tract, during the year immediately preceding this contract. There was no 
objection made then to there being no appropri2ticIIl for the specific purpose 
of a solicitor. The money was t:tken out of current expenses. There seems 
no reason why the precedent coulc! not be continued. The Defcndant
appellant shoulcl obey the ("II'cler 0 f the Conunissioner and c(wntersign the 
warrants drawn in favor of the Petitioner-~ppellee, and forward them to 
the Custodian of School l'vloncys, 

This writ was to test the "alidity of a determination of the State Bo~,rd 

of Education, affirming a decision of the Assistant Commissioncr of Education, 
directing- Prosccu:rix as Comptroller of the City of Atlantic City. and by 
virtue of the School Law, ("x-officio auditor of the School District of Atlantic 
City, to countersign certain warrants for the salary of James H. Hayes, Jr., 
as solicitor and attc·mey for the Board of Education of Atlantic City. The 
ground of Miss To\':nseml"s refusal was that t1lel'c was no appropriation from 
which the warrants could be paid. The reply of the Assistant Commissioner 
and the State Boarel was that the warrants might lawfully be, and should be, 
paid out of moneys appropriated by the Board of School Estimate for the 
current expenses of the schools, and was predicated on the provisions of 
section 62 of the School Law (C S. 4743; P. 1. 1903, second special session, 
p. 23) of which those pertinent to this case are, that all dis~ursements of 
the Board of Education shall be by warant drawn on the custodian of school 
moneys; such warrants, accompanicd by itemi,ed statements of the claims, 
shall be forwarded to the Comptroller or auditing office of the municipality, 
who is made ex-officio auditor of the school district; such auditor shall 
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examine and audit such warrants and statements, with a view to ascertaining 
whether the sum or sums are proper, and if he shall find them correct, shall 
countersign the warrant and forward it to the custodian of school moneys. 
The auditor may examjn~ witnesses under oath as to the accuracy and good 
faith of any claim. If the auditor shall have reason to believe a claim for 
which warrant has been issued is incorrect, or for any cause should not be 
paid, he shall return the warrant and statement to the secretary of the Board 
of Education, with a statement of his reasons and the secretary shall correct 
the warrant or present it to the Board at its next meeting; and if the Board 
find it correct and just it shall by a majority vote order it pair}, and the 
auditor on again receiving the warrant with a statement of the action of 
the Board shall countersign it and forward it to the custodian for payment. 

If this section be applicable, and be unaffected by other parts of the act, 
thc rulings of the Assistant Commissioner and the State Board should be 
affirmed; for it is conceded that the warrants were drawn in due form, and 
after a first refusal by the auditor re-submitted to the Board of Education, 
and that body by a majority ordered them paid; the auditor on a second 
presentation with statement of this action, still refused to pay them. 

The claim on the part of the Prosecutrix is that section 62 must be read 
in connection with sections 74 and 75, relative to the estimates and appropri
ation of moneys required for current expenses and repairing and furnishing 
the schools for the coming year, and when so read, the refusal of the auditor 
will appear lawful. 

By section 74, C. S. 4746, the TIoard of Education on or before May 15th 
is to deliver to the board of school estimate an "itemized statement" of the 
money estimated necessary for current expenses and for repairing and furnish
ing; the schools for the cnsuing school year, and also the amount apportioned 
to the district by the County Superintendent. "Vith this as a basis (Sec. 75) 
the board of school estimate fixes and determines the amount necessary to 
be appropriated for the year, exclusive of the money apportioned by the 
County Superintendent. This determination, in the form of a certificatc, 
is given to the Board of Education, and also to the municipal council, which 
appropriates accordingly, subject to certain restrictions not here relevant. 

The case shows that pursuant to these sections, the Board of Education 
made up the itemized statement, totaling $380,:120, one of the it,ems of which 
reads, "Solicitor, $1,000." It is conceded that this was for salary of a solicitor 
or legal adviser. When this was submitted to the board of school estimate, 
that body, after discussion, struck out the item, and reduced the total by that 
amount. Certificate was made accordingly, and it appears plainly from a 
comparison of the figures of the appropriation and tax ordinance, and. the 
county apportionment, that the city appropriation was made on the basis 
of the certificate of the board of school estimate, as by law must have been 
made. 

The certificate itself is not part of the return and we are therefore not 
informed whether it simply called for a lump sum or specified the items, but 
under section 75 a certificate of a lump sum is plainly sufficient, for all that 
the board of estimate has to determine is "the amount of money necessary 
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to be appropriated for the use of the public schools in snch district for the 
ensuing school year, exclusive of the amount which shall have been apportioned 
to it by the County Superintendent of Schools." In our view it became the 
duty of the board of estimate to go over the itemized statement of the Board 
of Education, and using it as a basis, determine the total amount necessary 
for the use of the schools. It could reach this result by striking out items 
or reducing them; but the result reached became a total, and it is such total 
as modified by the county appropriation that the board of estimate is to 
certify and the city council provide in the tax levy. As was said by the Court 
of Errors and Appeals in Common Council of Lambertville vs. Board of 
Education, 87 N. ]. 1,. 93, At!. 596, 597, "the obvious intent was to enable the 
board of school estimate to act intelligently in fixing and determining the 
amount necessary for such purpose or purposes;" and while in that case an 
estimate of the Board of Education combining in one lump sum moneys needed 
for new schools under section 76 with ordinary repairs to existing schools 
under section 74 was held invalid, it is important to observe that sectiun 76 
authorizes a bond issue for new schools, and the intermixing of the purposes 
specified in the two sections might result in using the proceeds of bonds for 
current expenses. 

Reading the act as a whole, it would seem that the intent was to substitute 
for the city council the board of school estimate, a joint body, as the arbiter 
in fixing the annual appropriation for the schools. This amount when duly 
certified to the council is mandatory on it. Montclair Z'S. Baxter, 76 N. J. L. 
68. That case related to section 76, where the word "may" was used. In 
section 75 the words are "shall appropriate." 

In Newark vs. Board of Education, 30 N. J. 1,. 374, the city charter (P. L. 
1857, p. 146, Sec. 60) provided for just such an itemized estimate to be sub
mitted by the Board of Education to the common council, and that body 
were thereby "empowered to raise by tax such sum or sums of money for the 
support of public schools as they deem expedient and necessary, and all moneys 
so raised and appropriated shall be expended by the Board of Education for 
the support of public schools in the City of Newark, according to the provisions 
of this act." It was held in the case cited that in that disbursement and distribu
tion of the money the Board of Education were given exclusive management 
and control, and were in no way subject to the direction or interference of 
the council except in purchasing real estate. 

This decision has never been reversed or overruled, and we thiink it is 
applicable to the case at bar. The general powers of boards of education 
under the school act are substantially similar to those in the Newark charter. 
They may appoint such offJcers, agents and employees as may be needed, and 
fix their compensation. Section 50. Whether a permanent solicitor at a 
fixed salary is needed is a matter primarily for their determination. 

We are not unmindful of the damage that might be done by a dishonest 
school board in estimating moneys for one item and when the appropriation 
is received, diverting them to other purposes. But we fail to find in the 
statute that as respects the object specified in Section 74, the legislature 
intended that the itemized estimat'e should be more to the board of estimate 
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than a guide to intelligent action in fixing a total appropriation. The result 
must be that so long as the total appropriation holds out, the auditor has no 
option after a rejected claim has come back with the imprimatur of. the Board 
of Education, but to countersign the warrant; and leave the public 
remedies by indictment and otherwise in case of a malfeasance in office 
the board. 

The order of the State Board of Education is affirmed. 

to its 
by 

November 17, 1915. 

REFUSAL OF CUSTODIAN TO PAY ORDERS 

THE BOARD OF EDUCATION 

OUGH OF HAMMON, 

VS. 

OF THIl BOR

Appellant, 

JOHN V. MIlLICK, 

MONEYS, 

CUSTODIAN of SCHOOL 

Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

This appeal is taken by thc Board of Education of the Borough of Hampton, 
Hunterdun County. on the refusal of the custodian of school moneys to 
pay certain orders regularly drawn on him by authority of the Board of 
Education. 

Article 18 of the School Law, edition of 1914, section 227, provides that 
school moneys shall be paid out by the custodian only "on ordcrs legally 
issued and signed by the prcsident ami district clerk or secretary of the 
board of education; any ordinance, by-law or resolution of a township cam
mittee, common council or other governing body of any municipality attcmpt
ing to control such mO:1eys, or which shall in any way prevent the custodian 
of the school moneys of the school district from paying the orders of the 
board of education as and when they shall be presented for payment shall be 
absolntely void and of no effect." The law as quoted is plainly mandatory 
upon the custodian to pay the orders of a board of education upon being 
presented to him in a legal form. 

The decisions of the courts are also to this effect. In the case of Zimmer
man vs. Mathe the court in its decision uses the following language: "With 
the expenditure of money raised for school purposes and the application of 
the moneys to the purpose for which they were raised the township collector 
has no official concern." 

it has also been held that the custodian of the moneys of a school district 
in the payment of orders is nat responsible for the application the school 
board has made of the money when such orders come to him drawn accord
ing to law. 



303 FIXING OF SCHOOL CUS'l'ODIAN'S BONDS. 

In this case it is plainly the duty of the custodian of the school moneys, 
John V. Melick, to pay the orders issued by the Board of Education, and he 
is hereby commanded so tel do. 

The appeal is sustained. 

February 9, 1916. 

DECISION OF THE STATE BOARD OF EDUCATION 

The Respondent, Mr. IVfelick, as custodian of school moneys in the Bor
ough of Hampton, declined to pay certain bills at the request of the Board 
of Education of the Borough of Hampton, because he did not consider the 
bills legal. This is a proceeding to compel the custodian to obey the orders 
of the Board of Education and is, specifically, an appeal from the decision 
rendered by the Commissioner of Education. 

Article 18 of the School Law, section 227, provides that school moneys shall 
be paid out by the custodian "on orders legally issued and signed by the 
president and district clerk, or secretary of the board of education," etc. 
The word "shall" makes it mandatory upon the custodian to obey the direc
tions of the board. The word "legally" qualifies the words "issued and 
signed" and indicates that the issuing and the s1:gllillg must be legal, but is 
evidently not meant to qualify in a broad way the word "orders." The read
ing of "orders, issued and signed legally" gives the right meaning. The 
custodian has not the powers of an auditor, and cannot make legal quibbles 
over every dollar paid out. If the statute had any idea of vesting him with 
any such powers it would have so stated. As it now reads the statute names 
him a "custodian" and gives him no power but that of a keeper of money 
to be paid Ollt when duly al\thorized by the proper authorities. 

The note cited on p8.ge 388 of the School Law (Edition of 1914) is evi
dently a continuation from the old forms used before 1911. It is not law 
nor even a rule of the State Board, but a note of direction written in by 
some assistant commissioner. 

June 3, 1916. 

FIXING OF SCHOOL CUSTODIAN'S BONDS AND DESIGNATION OF 
BANK ACCOUNT 

BOARD of EDUCATIO" of THE CITY OF
 

BAYONNE,
 

A/'Pellalll,
 

vs.
 

JOHN J. RYAN, CUSTODIAN of SCHOOL
 

MONEYS,
 

Respondent. 

DECISION of THE COMMISSIONER O~' EDUCATION 

On October 21, 1926, the Bayonne Board of Education by resolution duly 
adopted designated the Mechanics National Bank of Bayonne as the depositary 
for school funds and ordered the respondent, the Custodian of School Moneys, 
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to deposit therein all school funds then in his hands. On November 4, 1926, 
the Board of Education by another resolution directed the respondent to 
give bonds for the faithful discharge of his duties in the sum of $500,000 
with sureties thereon consisting of three separate surety companies. The 
Custodian of School Moneys refused to comply with either of the directions 
contained in the above mentioned resolutions and the Board of Education 
then proceeded to bring this appeal. 

The appellant in making these demands of the Custodian of School Moneys 
as to the giving of bonds and as to the place of deposit of school funds relies 
upon the following statutory requirements which were added by Chapter 302, 
P. L. 1915, as an amendment to section 185 of the School Act of 1903 (Sec. 
276, School Law) : 

"* * * whenever any school district shall contain more than one 
municipality the Board of Education may appoint a suitable person as 
custodian of school moneys of said district, and may fix his salary and 
term of office. Such custodian shall, when requested to do so at any 
time by the board, render to said board a true and full account of all 
moneys in his possession, as such custodian, up to such time, and of all 
payments made by him out of said moneys and for what purpose, and 
shaH also, when required by resolution of said board, deposit in any 
bank or banking institution designated by said board, all moneys then 
in his hands or thereafter collected or received by him as such custodian; 
he shall give bonds for the faithful discharge of his duties in such 
amount and with such sureties as said board shaH direct, but such 
bonds shall be for a sum not less than the amount apportioned to said 
district by the County Superintendent of Schools; until the appoint
ment of a custodian of school moneys by the board of education, the 
collector or other person residing in the municipality situate in such 
school district having the largest amount of taxable property shall be 
custodian of the school moneys of such dislrict." 

In reaching a determination as to the real intent of the Legislature in the 
above quoted provisions of Chapter 302, P. L. 1915, it must be noted that 
no amendment was made as to the place of deposit of school moneys and the 
giving of bonds by the custodian in that part 'of section 185 which deals with 
the custodian's official duties being covered by his bonds as municipal treasurer 
or collector and with his official duties generally, but that on the contrary 
such amendment as to the place of deposit of school moneys and the giving 
of bonds appears only in the latter part of the section after the new provision, 
"whenever any school district shall contain more than one municipality, etc." 
This clearly indicates to the Commissioner that it was the intention on the 
part of the Legislature to allow the Board of Education to impose such 
requirements upon the school custodian as appellant contends for only in 
the case of school districts containing more than one municipality. Moreover, 
since the first part of section 185 definitely provides that the bonds of the 
municipal treasurer or collector shall be deemed to cover his duties as school 
custodian, it must necessarily follow that the subsequently added provision in 
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the same section for the giving of individual bonds by the custodian (while 
the former provision remains unchanged) can apply only to the Custodian of 
School Moneys in districts consisting of more than one municipality; and 
since the latter provision is introduced by the pronoun "he" and refers to the 
custodian immediately above mentioned who is required to place school moneys 
in the depositary designated by the Board of Education, it must also follow 
that both provisions thus connected relate solely to the custodian of school 
moneys in a district consisting of more than one municipality. 

It is therefore the opinion of the Commissioner of Education that since 
the Board of Education of the City of Bayonne consists of but one municipal
ity, the bonds of the Custodian of School Moneys are controlled by that part 
of section 185 which provides that the bonds given by the municipal treasurer 
or collector, as the case may be, shall be deemed to cover his duties as 
Custodian of School Moneys; and it is further the opinion of the Commissioner 
that the Custodian of School Moneys in such a district as the City of Bayonne 
has full discretion as to the place of deposit of school funds, since he is under 
no further statutory requirement in that respect than that he "shall receive 
and hold in trust all school moneys belonging to such school district * * * 
which shall be paid out by him only on orders legaliy issued and signed by 
the president and district clerk or secretary of the Board of Education, etc." 

The Custodian of School Moneys of Bayonne therefore, who according to 
section 81 of the School Law holds his office by virtue of being City Treasurer, 
must be considered to be covered by his official bonds as treasurer and in no 
way compelled to comply with the direction of the Board of Education as 
to the place in which he shall deposit school moneys. 

The appeal is accordingly hereby dismissed. 

April 11, 1927, 

SALUTE TO THE FLAG AT THE OPENING EXERCISES OF A 
SCHOOL 

Appellant, 
VS. 

BOARD OF EDUCATION OF THe TOWN

SHIp OF CEDAR GROVE, 

Respondent. 

Fred Temple, pro se. 
The Respondent, Mr. Jacobus, President of the Board. 

DeCISION of THe COMMISSIONeR of EDUCATION 

The only qnestions before me fLr decision are the resolutions adopted by 
the Board of Education of Cedar Grove Township, prescribing the pledge 
to be used at the morning exercises in a salute to the flag, and the suspension 
of the son of the Appellant for failure to repeat this pledge. 

20 S L D 
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A Board of Education has the right, under the law, to make rules and 
regulations for the government of the school, to prescribe the course of study. 
and, when it deems advisable, the character of the opening exercises. Its 
action, however, must be reasonable, and must not impose an undue haJ;dship 
on any pupil. 

The Respondent in this case has :vidently adopted the rule relating to a 
~alute to the flag in accordance wIth a suggestion made some time ago by 
County Superintendent Meredith, which suggestion was in compliance with a 
rule of the State Board of Education. The rule directed the County Super
intendent to see that the law requiring the display of the flag during school 
hours was observed, and further to recommend to the schools, wherever ad
visahle, that a salute to the flag be made at the opening exercises. The latter 
part of the rule of the State Board of Education is not mandatory, and, there
fore, has no force of law. 

I think if a pupil is present at the opening exercises, it is his duty to 
salute the flag. It is a mark of respect that any decent man or boy would 
use, no matter what country he was in. But I think that this goes further. 
It reads: 

"I pledge a1legiance to my flag, and to the Repuhlic for which it stands. 
one nation indivisihle, with liberty and justice to aIL" 

That is certainly a pledge of allegiance to the United States. The son 
of the Appellant is not a citizen of the United Statcs. His citizenship must 
follow the citizenship of his parents until he becomes of age, when he may 
choose his own; but until that time his citizcnship must follow that of his 
parents. I think, therefore, that if the child salutes the flag, and does not 
repeat this pledge, that he is doing a1l that can reasonably be expected of 
him; and that a Board of Edncatioll has no right to ask a child to pledge 
allegiance to the flag of a country of which he is not a citizen. 

The appeal is sustained, and the son of the Appellant must be admitted to 
the school. 

Novembcr 8, 1912. 

SUPPLIES FURNISHED BY BOARD MEMBERS 

FReDeRICK W. PARK, 

Appellant,
 
vs.
 

HUGH HeARoN, 

Respondent. 

DeCISION OF THE COMMISSIONeR OF EDUCATION 

This case was submitted on written complaint and answer, and without 
formal hearing. The complainant, Frederick W. Park, of Cranford, pre
ferred charges against Hugh Hearon, president of the Board of Education 
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of the school district of Cranford, as having violated article 14, section 183, 
of the School Law, inasmuch as he had furnished supplies, printing and 
advertising for the Board of Education, and the bills were paid by the Board, 
of which he was a member. The appellant demands that the said Hugh 
Hearon be removed from his office as a member of the Board of Education, 
pursuant to the law as found in the section above mentioned. 

The undisputed facts in the case are that between June 1. 1914, and April 
27, 1916, the said Hugh Hearon was the publisher and one of the owners of 
a newspaper called the Cranford Chronicle and that while part owner of this 
paper and printing business there were furnished certain printing and ad
v~rtising to the Board of Education of the district of Cranford, of which 
Mr. Hearon was a member. Bills for this printing and advertising were paid 
by the said Board. 

The question which is important to consider is the character of the print
ing, advertising and supplies furnished, in order to determine whether they 
come under the provisions of article 14, section 183, as the Appellant claims. 
This article in the School Law was enacted in 1903. Section 181 of this 
article provides that "textbooks and school supplies shall be ft'.rnished free 
of cost for use by all pupils in the public schools." Section 183 of the same 
article provides that "it shall be unlawful for any county superintendent of 
schools, member of a board of education, teacher or any perSOf,I officially 
connected with the public schools to be agent for or to be in any way 
pecuniarily or beneficially interested in the sale of any textbooks, maps, 
charts, school apparatus or supplies of any kind or to receive compensation 
or reward of any kind for any such sale or for unhwfully promoting or 
favoring the same. A violation of the provisions of this section shall be 
punishable by removal from office or by revocation of certificate to teach." 
It will be noted that there is a penalty attached t'J a violation of this law. 
The question is as to whethfr the things furnishp.d the Board of Education 
by the Cranford Chronicle Company were stlpplies in the meaning of the 
statute invoked by the Appellant. The suppFes mentioned in section 181, 
article 14, are provided for the use of pupils just as the textbooks and the 
maps and the charts mentioned are providec1 for the use of pupils. An ex
amination of the itemized bills that were p'lid by the Board of Education to 
the Chronicle Company reveals that only advertising and printing matter 
made up the items in the bills. The Appellant does not claim that the 
material furnished by Mr. Hearon was for the use of pupils, but clatms they 
were sl1pplies within the meaning of the section quoted in the law. 

Article 7, section 106, of the School Law, in giving a definition of the term 
"current expenses," states that they shall include among other things text
books, school supplies, flags, insurance and incidental expenses of the schools. 
The l]uestion to determine, then, is whether the printing furnished in this 
case would come under the head of incidental expenses or under the head 
of school supplies. The supplies mentioned in article 14, section 183, are the 
kind that are intended for the use of pupils, just as the textbooks are in
tended for the use of pupils, and the printing and advertising the Chronicle 
Company furnished are not within the meaning of the words "school sup
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plies," but come under the title of incidental expenses for running the schools. 
It is not shown in the charges made that Mr. Hearon had any interest in 
the "sale" of textbooks or sl1pplies as comprehended in the meaning of the 
statute. The things he fl1rnished the Board of Education were not sold to 
the Board; they were ordered by the Board. 

It is common business practice to sell to boards of education through 
agents of book companies and school sl1pply houses textbooks and school 
supplies. The law prohibits teachers, county superintendents and school 
board members from acting ~s agents for the "sale" of these things, or to 
receive compensation or reward for promoting the "sale" of them. A viola
tion of this section by a teacher is punishable by revocation of his certificate 
to teach. A county superintendent or school board member is punished by 
removal from office. 

The Chronicle Company, therefore, not having furnished scheol supplies 
for the use of pupils, Mr. Hearon had no pecuniary or beneficial interest in 
promoting or favoring their "sale." Hence, there was no violation of the 
provisions of section 183 of the School Law. 

Inasmuch as Mr. Hearon in his answer to the charges pleaded justification 
because of an opinion of the Attorney General that he claims was given to 
a committee of the Board of Education who visited Trenton to discuss the 
matter. it is well to consider the case under section 32 of the crimes act as 
found in section 430 of the School Law. Here the law is as follows: "Any 
member of any board of education in any school district who shall be directly 
or indirectly concerned in any agreement or contract, O'r directly or indirectly 
intere~ed in furnishing any goods, chattels or supplies or property of any 
kind whatsoever to the school district, the expense or consideration of which 
is paid by the board of which such member is a part. shall be guilty of a 
misdemeanor." • 

In the case of the State vs. Keuhnle it is held that to justify convIctIOn 
under this section of the crimes act the concern of the member of the body 
must be corrupt and that there must be proof of corrupt intent to justify 
conviction. It is held in that case that a member of a board of education may 
be interested or concerned in a claim against the board of which he is a 
member even though he may not be criminally liable because of the absence 
of corrupt intent. Justice Swayze. speaking for the Court of Errors and 
Appeals, uses the following language: "That the owner of a rontrolling 
interest in a corporation may often be as much concerned in its r:ontracts as 
if they were his own i·s obvious and that although the interest of a holder 
of a single share of a great corporation like the United States Steel Corpora
tion or the Pennsylvania Railroad may be slight as to be imperceptible no 
harm can come from holding that he too is concerned within the meaning 
of the statute. since he cannot be criminally liable unless thcre is a corrupt 
intent. Upon the proof of corrupt intent the said stockholder's interest be
comes important and may become controlling." This is evidently the case 
to which Mr. Hearon refers in justification of his being interested in claims 
against the Board of which he is a member. 



309 SUPPLIES FURNISHED BY BOARD MEMBERS. 

Sworn statements submitted in this case by members of the Board of 
Education show beyond any question that Mr. Hearon could in no way be 
accused of any corrupt intent in connection with the business transactions he 
had with the Board of Education of which he was a member. 

Article 7. section 94, of the School Law provides as follows: "He [mem
ber of a board of education] shall not be interested directly or indirectly in 
any contract with nor claim against said board." This clearly sets forth 
that it is unlawful for any member of a board of education to have any 
daim against the board of which he is a member. 

It has been shown by the Appellant and admitted by the Respondent that 
there was an intercst on the part of Mr. Hearon in claims against the Board 
of which he was a member. To be interested in any such claim is a plain 
violation of this section of the school law, even though there is no corrupt 
intent While there is no penalty attachcd, yet Mr. Hearon should not permit 
any claim in which he has a financial interest to come before the Board for 
payment while he is a member of the Board. 

July 8, 1916. 

DECISION OF THE STATE BOARD OF EDUCA1!ON 

The evidence offered in this case shows: 
I. That Hugh Hearon, the Respondent-Appellee, was elected a member 

of the Board of Education of the school district of Cranford, in April, 1914. 
2. That three months thereafter the said Hugh Hearon became the half 

owner by purchase of a newspaper and printing business known as the Cran
ford Chronicle, and also became its business manager. 

3. That the Cranford Chroniclc was one of two papers published in the 
school district, between which the necessary school advertising and printing 

were divided. 
4. That the said Hugh Hearon upon becoming a member of the School 

Board, advised with other members of the Board, as to whether the share of 
school advertising and printing formerly given to the Cranford Chronicle 
should be continued; that some advice was received by himself and the dis
trict' clerk from some one in the Attorney General's office at Trenton, to the 
effect that such action would not be illegal; that he and the School Board 
acted upon that advice; and that advertising and printing continued to be 
given to the Cranford Chronicle until May, 1915, when the ,said Hugh 
Hearon, hearing of public complaint against such action, refused further 
orders until March, 1916, when upon direct appeal from the district clerk 
he inserted a five-dollar advertisement of a pending school meeting. Since 
then there appears to have been no business of any kind given the Cranford 

Chronicle. 
5. Upon these facts Frederick \V. Park, the Complainant-Appellant, avers 

that the said Hugh Hearon has violated Article XIV, section 183, of the 
School Law, and insists that in consequence thereof the said Hugh Hearon 

shall be removed from office. 
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Section 183 of Article XIV reads as follows: 
"It shall be unlawful for any county superintendent of schoOls, member of 

a board of education, teacher, or any person officially connected with the 
public school, to be agent for or to be in any way pecuniarily or beneficially 
interested in the sale of any textbooks, maps, charts, school apparatus or 
supplies of any kind, or to receive compensation or reward of any kind for 
any such sales or for unlawfully promoting or favoring the same. A viola
tion of the provisions of this section shall be punishable by removal from 
office or by revocation of certificatc to teach." 

InterlJretation of this section-183-must be made by considering its rela
tion to the other sections in Article XIV. Article XIV itself relates to text
books and school supplies furnished for the use of pupils in the public schools 
as shown by section 181, the first section of the article. We are of the 
opinion that nothing in this article applies, or can be made to apply to sup
plies of any kind furnished to school boards. The case does not constitute 
a dispute or controversy arising under the School Law, and, consequently, 
neither the Commissioner of Education nor the State Board of Education 
has j urisdicti,On in the matter. 

The appeal is dismissed.
 

September 9, 1916.
 

SUSPENSION OF PUPILS FOR DISOBEDIENCE OUTSIDE OF
 
SCHOOL HOURS
 

CHARLES LAEHDER AND E. K. EmcK, 

Appellants,
 
vs.
 

THE BOARD OF EDUCATION OF THE
 

BOROUGH OF MANASQUAN,
 

Respondent. 

DECISION OF THE COMMISSIONER 01' EDUCATION 

The son of the Appellant, Laebder, was a pupil in the Manasquan High 
School, and manager of the High. School Baseball Team. The son of the 
Appellant, Edick, was also a pupil in said school and a member of the ball 
team. 

On Wednesday, May 20th, the baseball team, accompanied by Mr. Satchel, 
the principal of the High School, went to Trenton to play a game. After 
the game was over, young Laehder and two other boys returned to Manas
quan in the automobile with Mr. Satchel. It was understood that the boys 
in the other cars would follow immediately, but they failed to do SO, and 
did not reach Manasquan until betwecn two and three o'clock Thursday 
morning. At the school session on Thursday, Mr. Satchel, who, as Principal 
of the High School, had charge of the athletics of the school, stated that 
as a punishment for remaining in Trenton, the team could not play a gam\!' 
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scheduled for Lakewood, on Saturday, May 23d. This action of Mr. Satchel 
was later confirmed by Mr. Richardson, the Supervising Principal of the 
schools in the district. Thereupon, young Laehder notified the Lakewood 
team that the game was cancelled. Upon being urged by the Lakewood team 
to play the game, the Manasquan High School Team was disbanded, and a 
team known as "The Independent Baseball Team of Manasquan" was organ
ized. Seven of the members of this team were pupils in the Manas
quan School, and members of the High School Team. The pupils were 
warned that if they went to Lakewood they would be suspended. Not
withstanding this warnbg, they went to Lakewood on Saturday, May 23d. 
The following Monday, Mr. Richardson suspended the seven boys who 
went to Lakewood, and notified the Board of Education that he suspended 
them "for wilful disobedience of school orders on \Vednesday, May 20th 
and for further disobedience and defying school authority on Saturday, 
May 23d." Among those suspended were the sons of the Appellants. At a 
meeting of the Board, held] une 3d, the action of the Supervising Principal 
was ratified and confirmed. 

It is from this action that the appeal is taken. 
Mr. Laehder claims that, as his son returned from Trenton in the car 

with Mr. Satchel, he could not be punished for what occurred on that day, 
and that his son went to Lakewood by his permission, and, further, that 
the Principal and the Board exceeded their authority in punishing pupils 
for going to Lakewood on Saturday, a school holiday. 

The claim of Mr. Edick is the same as that of Mr. Laehder, except that 
his son did remain in Trenton, but with his knowledge and consent. 

I have been \mable to find any decision by the courts in this State as to 
the right of a Principal of a public school or a Board of Education to 
punish pupils for acts committed when the school was not in session, but 
there have been numerous cases in other states. 

In the case of Dresser vs. Dist. Board, II6 N. W. Rep. 235, the court 
said: "This court recognizes certain obligations on the part of the pupil 
which are inhcrent in any proper school system, and which constitute the 
common law of the school, and which may be enforced without the adop~ion 

in advance of any rules upon the subject. This court, therefore, holds 
that the school authorities have the power to suspend a pupil for an offcnce 
committed outside of school hours, and not in the presence of the teacher. 
which has a direct and immediate tendency to influcncc the conduct of other 
pupils while in the school room, to set at naught the proper discipline of 
the school, to impair the authority of the teachers and to hring them into 
ridicule and contempt. Such power is cssential to the preservation of order, 
dccency, decorum and good government in the public schools." 

35 eyc. II37,. says: "It has been held that a rule of a school board for
bidding pupils to play football games under the auspices of the school is 
not unreasonable or an excess of the authority of the board, although applied 
to conduct on holidays and away from the school grounds." 



---------------------'.....------------~-~--~~-'--"~-- .. 

312 SCHOOL LAW DECISIONS. 

Section II I of the School Law provides that "a teacher shall hold every 
pupil accountable in. school for disorderly conduct on the way to or from 
school, or on the play-grounds of the school, or during recess, and shall 
suspend from school any pupil for good cause; provided, that such suspen
sion shall be reported forthwith to the Board of Education," and section 86, 
paragraph VIII, gives to a Board of Education power to suspend or expel 
pupils from school. 

The action of the Supervising Principal and the Board of Education was 
strictly in accordance with the provisions of the statute. The only question, 
therefore, is: Was the action of the sons of the Appellants good cause for 
suspension from school? 

In the case of Edick, there can be no doubt. He went to Trenton as 
a member of the High School Team, and was clearly under the control 
of the Principal. His father had no legal right to give him permission 
to remain in Trenton. Such permission could only be given by the .prin
cipal. Edick was forbidden to go to Lakewood as a punishment, and his 
going there was an open defiance of the authority of the teacher. Laehder 
was not under discipline for anything which occurred at Trenton, but his 
going to Lakewood was in defiance of the authority of the Principal, as 
defined in the decision quoted above. 

The Supervising Principal would have been derelict in his duty had he 
failed to punish the sons of the Appellants for their disobedience. The 
discipline of the school would have been injured and the authority of the 
teachers impaired. 

The appeal is dismissed. 
Albert Laehder has asked that, notwithstanding his suspension, he be 

granted a diploma of graduation from the high school course, on the ground 
that he had practically completed the course at the time of his suspension. 
\-Vhile this question was not included in the appeal, with the consent of the 
Board of Education, testimony was taken. From the testimony of Laehder 
himself, it is clear that he has not completed the work of the fourth year in 
the High School. H( is not, therefore, entitled to a diploma. 

October 20, F) [4. 
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SUSPENSION OF PUPIL INDEFINITELY 

EDWARD BOYD, 

Appellant, 
VS. 

THE BOARD OF EDUCATION OF THE BOR

OUGH OF BERGENFIELD, 

Respondent. 

Frederick A. Boyd, for the Appellant. 
E. Howard Foster, for the Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

It is alleged in this case that on November 6, 1916, Edward Boyd, a pupil 
in the sixth grade of the school in the Borough of Bergenfield, acted dis
respectfully to his teacher, Miss Gertrude Morton, whereupon he was re
quested to apologize for his conduct. He refused and was ordered to report 
to the principal of the school, Miss Lachmund. The following is a part of 
Miss Lachmund's testimony in the case: I said: "Were you respectful when 
you spoke to Miss Morton?" He said he did not know. I asked him "vVould 
you have spoken to your mother in the same manner?" He said "No." 
"Then you were not respectful?" and he said "No, I was not respectful." 
I asked him: "Edward, what is the proper thing to do when you have been 
discourteous to allyone?" He said "Apologize." "Then you will apologize to 
Miss Morton in the morning," and Edward replied that he would. Edward 
returned in the morning with a note from hi, mother and stated to Miss 
Lachmund: "If I am to apologize I am to go back home." 

On November IS. 1916, a special meeting' of the Board of Education was 
held at which Edward was permitted to return to school temporarily until 
the Board could investigate the matter through its Teachers' Committee. 
A special meeting of the Board of Education was held on November 21, 1916, 
with the entire Board present. Edward Boyd and his parents were present. 
At this meeting the Board passed the following resolution: "That if Edward 
Boyd does not .apologize to-night he be suspended until such time as he 
does apologize to Miss Morton." 

The question to be considered is: Has a Board of Education the right 
under the law to force an apology by preventing a boy from attending school 
until he makes such an apology? Section 97, division VIII, of the School 
Law, edition of 1914. provides that a Board of Education shall have power 
to suspend or expel pupils from school. Section 125 gives a teacher the 
right to suspend from school any pupil for good cause, provided that such 
suspension shall be reported forthwith by the teacher to the Board of Educa
tion. and provided further that in any school in which more than one teacher 
shall be employed the principal alone shall have the power to suspend a 
pupil. Section 144 states th::t "continued and willful disobedience, open de
fiance of the authority of the teacher, the use of habitual profanity or ob
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scene language shall be good cause for suspension or expulsion from schoo!." 
It thus appears that there is abundant authority in the law for a Board of 
Education to suspend a pupil from school for good canse. 

There is no doubt that it was the intention of the Board of Education to 
suspend Edward Boyd from school because of open defiance of the authority 
of the teacher. It however appears in the case that if Edward Boyd apolo
gized to the teacher there would have been no suspension. The apology 
related to the act of defiance, and thus cannot be the primary reason for a 
suspension. Teachers or Boards of Education cannot make a rule providing 
for me enforcement of an apology. The offense on the part of the pupil is 
the primary thing that must be taken into consideration. A pupil may volun
tarily apologize for an offense. He cannot, however, be made to apologize 
for an offense. The only punishment for disobedience that the law provides 
is suspension or expulsion from schoo!. It does not provide that a pupil 
for a certain act can be suspended and at the same time can be forced to 
make an apology. The Board, therefore, had no right under the law to 
suspend Edward Boyd from school and at the same time say that he could 
not return until he apologized to the teacher for his conduct. In other 
words, there was a double punishment provided: first, suspension, which 
the law recognizes; second, a forced apology, which the law does not recog
nize. The error the Board made was in not making the suspension definite 
in time. If Edward Boyd had voluntarily apologized to the teacher for his 
misconduct the teacher might or might not have accepted the apology as 
proper amends for the offense committed in schoo!. She still would have 
the right to suspend him. It is a very doubtful practice and one that has 
led to a great deal of trouble to base the suspension of a boy from school 
on the making of an apology, for it will appear that if he refuses to make 
an apology then he will have been suspended because of the refusal and 
not because he has committed an offense against the good order of the 
schoolroom. 

I am therefore of the opinion that the suspension of Edward Boyd was 
wrong only because it was indefinite in time and becanse it was based upon 
the boy's refusal to make an apology. From the circumstances as related, 
the Board, in my opinion, would be justified in suspending the boy for a 
definite period of time for his defiant attitude and bad conduct. Being sus
pended from th~ 21st of November until the present time is punishment 
quite sufficient for the offense committed. Hence Edward Boyd should be 
reinstated in school, and has a right to remain there so long as he is obedi· 
ent to the rules of the school and respects the authority of the teacher. 

January 2, 1917. 
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SUSPENSION OF PUPIL 
SIDNEY ROEY, 

AppellalJt,
 
vs.
 

BOARD OF EDUCA'I'ION OF 

LAKEWOOD, 

Respondent. 

DECISION of THE COMMISSIONJ(R OF EDUCATION 

The Appellant in this case, Sidney Roey, is a resident of the school dis
trict of Lakewood, Ocean County. and had been such resident for three years 
previous to the date of this appeal. 

Sidney Roey, Jr.. the son of the Appellant, entered the Lakewood high 
school, regularly promotcd from the grammar school, in September, 1919. 

Re continued to attend the said high school as a student in the first year 
class until Novmber 24. 1019. upon which date he was suspended by the 
principal, William M. Austin, until the meeting of the Board of Education. 
At the meeting of the Board on December 13 the suspension of Sidney 
Roey, Jr., was taken up and considered by the said Board. 

In the notice furnished the Board of Education by the principal appeared 
the statement that the boy had been suspended until the meeting of the 
Board of Education, and a request that the boy be suspended from school 
by the Board for the remainder of the school year. The reasons given by 
the principal in the notice for the suspension of the boy were truancy, dis
obedience, swearing, insubordination, dismissal from algebra, dismissal fr()l11 
physical training, dismissal from chapel, and insolence. 

At the meeting of the Board of Education on December 13 the father of 
the boy, Sidney Hoey, Sr., appeared and protested against the suspension 
of his son from school and asked that he be reinstated. After considering 
the case the Board not only approved the suspension by the principal but 
extended the suspension for the remainder of the school year. 

In his petition of appeal to the Commissioner of Education the Appellant 
prayed that the facts involved in the controversy be reviewed by the Com
missioner and that the said Sidney Roey, Jr., be permitted to resume hi, 
attendance at the I,akewood high school. A hearing was granted by the 
Commissioner of Education and held at Lakewood on April 14, 1920. At 
this hearing counsel appeared for both Appellant and the Board of Educa
tion, and witnesses were examined and testimony taken as to the cause 
for the suspension of the boy from school. Teachers in whose classes 
Sidney Roey, Jr., had been a student were called as witnesses and testified 
as to his general conduct in their classes. All these witnesses bore testimony 
to the fact that the boy was a restless, disturbing element in recitation 
classes and that he frequently left the room without permission. It was also 
stated that on one occasion he swore at a boy who was standing between 
him and the blackboard from which he desired to copy some work. It 
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was shown by the teachers that the boy had been frequently reported to 
the principal for disturbing the class exercises, but there was no testimony 
that tended to establish any capital offense in the schooroom, if we except 
the one instance upan which a teacher testified that the boy used language 
which might be called "swearing." 

The testimony of the teachers also indicated that the conduct in the 
school of Sidney Hoey, Jr., had been frequently the subject of discussion in 
faculty meetings. No teacher testified to the fact that the boy was wilfully 
disobedient, and it was stated by some of the teachers that the trouble 
with the boy was caused largely by his physically nervous condition. The 
substance of the testimony, when summed up, was to the effect that the boy 
was constantly bringing irrelevant things into his conversation in class; 
that he frequently did things to make the pupils laugh and cause a gener?l 
disturbance, and that the conclusion of the teachers upon discussing his 
conduct at faculty meetings was that he should be suspended from school. 

The conclusion reached by the Commissioner of Education from the 
testimony taken at the hearing is that the suspension from school of Sidney 
Hoey, Jr., by the principal, William M. Austin, was justified. This 
appeal, however, is not taken from the act of the principal in suspending 
the boy until the meeting of the Board, but from the action of the Board 
of Educatian in suspending him for the remainder of the school year. 

The question really involved is whether the suspension of so long a time 
as to take in the remainder of the school year after December 13, 1919, is 
excessive in its severity. This is the important question for consideration. 

The only punishment the law permits in the public schools of New Jersey 
is suspension or expulsion from school for offenses against the good gov
ernment and discipline of a school. The object to be attained by suspension 
or expulsion is to have some means of maintaining good order and respect 
for authority in the schoolroom, but the punishment must not be so excessive 
and unreasonable in its severity as to cause disrespect for the authority 
that administers the punishment. The following is laid down as a funda
mental proposition by Sir William Blackstone in his Commentaries on the 
Laws of England (Edition by George Chase): 

"Lastly: as a conclusion to the whole, we may observe that punish
ments of unreasonable severity, especially when indiscriminately in
flicted, have less effect in amending the manners of a people, than 
such as are more merciful in general, yet properly intermixed with 
due distinctions of severity. It is the sentiment of an ingenious writer, 
who seems to have well studied the springs of human action, that 
offenses are more effectually prevented by the certainty than by the 
severity of punishment." 

It is, therefore, a very grave question whether the manners of this boy 
could not be amended by less harsh treatment than that which was equivalent 
to expulsion from school for the greater part of a year. A high school 
education is of tremendous value to a boyar girl, and no boy or girl should 
be deprived for such a long period of time of the right to such an education 
without most serious consideration. 
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It is, therefore, the opinion of the Commissioner of Education that the 
suspension from school of the Appellant's son, Sidney Hoey, Jr., was 
reasonable only to the extent of the time covered by the suspension pre
scribed by the principal of the school, namely, until the meeting of the 
Board of Education. This was in itself a sufficient punishment to meet the 
offenses as they were presented at the hearing, and sufficient in the judgment 
of the Commissioner to accomplish the proper disciplinary effect as an ex
ample to the rest of the school. 

It is, therefore, the conclusion if the Commissioner of Education that 
sufficient and more than sufficient punishment has already been inflicted 
upon the Appellant's son, Sidney Hoey, Jr., and it is herewith ordered that 
the said Sidney Hney, Jr., be reinstated in his classes at the Lakewood 
high school from the date hereof. 

April 28, 1920. 

USE OF SCHOOL BUILDINGS FOR OTHER THAN SCHOOL
 
PURPOSES
 

FRED KI,EIN ET AI,., 

Appdlant, 
VS. 

BOARD 0]1 EDUCATION 0]1 JERSEY CITY, 

Respondent. 

John J. Mulvaney, for the Appellant. 
vVarren Dixon, for the Respondent. 

DECISION OF THE COMMISSIONER 01" EDUCATION 

The Appellants charge that the Respondent permitted the use of the audi
torium in the high school building under its control for lectures, meetings, 
and purposes other than those directly connected with the regular school 
course, and pray that the action of the Respondent be declared illegal. and 
that the use of said auditorium for other than school purposes be prohibited. 

Article VI of the School Law provides for the government of city school 
districts. Section 50 of said law gives to the Board of Education in a city 
district "supervision, control and management of the public schools and 
public school property in its district," and section 51 gives to said board 
power to "make, amend and repeal rules, regulations and by-laws not in
consistent with this act, or with the rules and regulations of the State Board 
of Education, for its own government, for the transaction of business, and 
for the government and management of the public schools and the public 
school property in said district." 

Article VII provides for the government of township, incorporated town 
.lnd borough school districts, and section 86, paragraph XI, gives to a 
Board of Education in such district power "to permit a schoolhouse to be 
used for other than school purposes when the board shall consent thereto." 
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There is no express provision in Article VI authorizing the use of school 
buildings for other than school purposes, but an examination of Articles VI 
and VII discloses that in the latter the powers of the Board of Education 
are prescribed with considerable detail, while in Article VI they are ex
pressed in general terms. I am unable to discover any reason for permitting 
the use of a schoolhouse in a borough district for other than school pur
poses and prohibiting such use in a city district, and I am of the opinion 
that it was the legislative intent to give to the boards of education in both 
classes of districts like powers in the control and management of school 
buildings. 

The custom of permitting the use of school buildings for other than 
school purposes is well established and has existed almost from the time of 
the erection of the first schoolhouse. I think such use should be permitted 
unless there is an express statutory prohibition. A Board of Education 
must use reasonable discretion in the exercise of this power, and must not 
permit a school building to be used for other than school purposes at any 
time when such use would interfere with the regular school sessions. 

The appeal is dismissed. 

November 20, 1012. 

EXCLUSION OF PUPILS FROM SCHOOL FOR REFUSAL TO COMPLY 

WITH VACCINATION REQUIREMENT 

JAMES ADAMS, SR., ET AL., 

Appellants,
 
vs.
 

BOARD OF EDUCATION OF THE TOWN

SHIP OF BERLIN, 

Respondent. 

Walter S. Keown, for Appellant. 
Edwin G. SCO'ie1, for Respondent. 

DECISION OF THE COMMISSIONER OF EDUCATION 

This appeal is brought by James Adams, Sr., George Ware and Luke Bate 
from the action of the Berlin Township Board of Education in suspending 
Appellants' children from the schools of the district under the following resolu
tion passed by the board in January, 1922: 

"On motion of Mr. Parker and seconded by Mr. Egler that the 
resolution enforcing vaccination as ordered by the Board of Health 
and adopted by the Board of Education be enforced, and if there are 
any pupils in Berlin or West Berlin schools that have not done that 
they be excluded from schoo!." 

Upon the advice of the Board of Health it appears that previous to 
January, 1922, other resolutions requiring vaccination for all teachers and 
pupils in the township schools had been adopted by the board of education, the 
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first of which resolutions was passed in October and the other in November, 
1921. 

The Respondent, the Berlin Township Board of Education, admits the passage 
of the resolutions and the exclusion of Appellants' children from school for 
violation of the requirements as to vaccination contained therein, but asserts 
that according to law such action is entirely justified and legal. 

Section 173, Article IX, of the 1921 Edition of the School Law provides upon 
the subject of vaccination as follows: 

"A board of education may exclude from school any teacher or pupil 
who shall not have been successfully vaccinated or revaccinated, unless 
such teacher or pupil shall present a certificate signed by a regularly 
licensed physician that such teacher or pupil is an unfit subject for 
vaccination; provided, that in any district having a medical inspector 
appointed by the board of education the certificate hereinbefore provided 
for shall be furnished by such medical inspector." 

From the above provision of law it is very apparent that authority is ex
pressly given to boards of education throughout the State to exclude from 
school any teacher or pupil who shall not have been successfully vaccinated 
or revaccinated, unless such teacher or pupil produces a certificate to the 
effect that he or she is an unfit subject for such vaccination. Such right 
of exclusion on the part of the board of education is upheld in the decision 
of the Commissioner of Education and of the State Board of Education in the 
case of Clarence S. Curtis ~'S. The Board of Education of Newark, N. J.t 
cited on page 656 of the 1921 Edition of the School Law. In this case the 
action of the board of education in excluding Appellant's son from school was 
upheld on the ground that the board had mere:y exercised the authority granted 
it by statute of excluding from school a child who had not complied with its 
vaccination requirements. 

It cannot in the opinion of the Commissioner of Education be success fully 
argued that an exclusion from school for failure to comply with a vaccination 
requirement is in conflict with the provisior.s of the Compulsory Education 
Law which requires the attendance at school of every child between the ages 
of 7 and 16, unless regularly and lawfully employed or unless receiving 
equivalent instruction elsewhere. A child excluded from school by a board of 
education under statutory authority for such exclusion is an exception to the 
Compulsory School Law requirements, or, in other words, is in reality outside 
the law and remains an exception to or outside the law until he or she has 
complied with the regulations which the board is legally authorized to make. 
Neither, in the opinion of the Commissioner, can the statutory authority for 
such exclusion for failure to be vaccinated be said to be in conflict with the 
Constitutional provision for the establishment of a system of public schools 
for all the children of the State between the ages of 5 and 18 years, since 
the statute authorizing the exclusion for failure to be vaccinated is a justifiable 
exercise of police power by the Legislature in protecting the health of people. 

It is, therefore, the opinion of the Commissioner of Education that the 
action of the Berlin Township Board of Education in excluding from school 
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tLe Appellants' children for an admitted violation of the board's vaccination re
quirements as set forth in the resolutions above referred to was entirely justified 
by the statute above cited and was merely a legal exercise of the authority 
conferred upon it by such statute. 

The appeal is accordingly hereby dismissed.
 

Dated August 22, 1922.
 

DECISION OF THE STATE BOARD of EDUCATION 

On October 22 and November 9, 1921, and January 7, 1922, the Board 
of Education of the Township of Berlin, in Camden County, passed resolutions 
requiring that "in the future all children must be vaccinated before being 
admitted as pupils" of the schools of the township. Pursuant to this resolu
tion, children of the Appellants who had not been vaccinated were refused 
admission to the schools by the Board, and thereupon their fathers appealed 
to the Commissioner, who has held that the Board's action was justified by 
Section 173 of Article IX of the School Law (1921 Edition, p. 93), which 
reads in part as follows: 

"A board of education may exclude from school any teacher or
 
pupil who shall not have been successfully vaccinated or revaccinated,
 
unless such teacher or pupil shall present a certificate sigr.ed by a regu

larly licensed physician that such teacher or pupil is an unfit subject for
 
vaccination ;"
 

The language of the statute is so clear that there can be no room for doubt 
that the Berlin Board of Education had the right to exclude pupils who were 
not vaccinat~d. Curtis vs. The Board of Education of Newark, New]ersey 
School Laws (1921 Edition, p. 656). 

It is recommended that the decision of the Commissioner of Education be 
affirmed. 

VACCINATION 
~.-...
 
CLARENCE S. CURTIS ET AI._,
 

Appellants,
 
vs.
 

THE BOARD OF EDUCATION OF THE 

CITY OF NEWARK, 

Respondent. 

For the Appellant, Theodore D. Gottlieb.
 
Fo\" the Respondent, Charles M. Myers.
 

DECISION of THE COMMISSIONER of EDUCATION 

This appeal is taken by Clarence S. Curtis, whose son was excluded from j
the Newark schools because he refused to be vaccinated.
 

The law in this case provides that "a board of education may exclude
 
from school any teacher or pupil who shall not have been successfully vac
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cinated or revaccinated, unless such teacher or pupil shall present a certifi
cate signed by a regularly licensed physician that such teacher or pupil is an 
unfit subj ect for vaccination." 

Based upon this statute, the Board of Education of the City of Newark 
enacted a rule whereby all pupils were required to be vaccinated before 
entering its schools, unless "unfitness for vaccination be claimed, and demon
strated by certificate of a physician." 

It was sought to enforce this rule in the case of Laurence Curtis, son of the 
appellant, Clarence S. Curtis. 

Mr. Curtis refused to allow his son to be vaccinated, not on the ground 
of the physical unfitness of his son, but because he was opposed to the theory 
and practice of vaccination. The boy was then excluded from school by 
authority of the Board of Education; whereupon Mr. Curtis demanded of 
the board a hearing on the merits of the question of vaccination. This 
request was refused. Mr. Cmtis then took an appeal to the Commissioner of 
Education, desiring "an opportunity to demonstrate the reasonableness of his 
position to the Newark Board of Education and to that end he desired a 
ruling remitting the case back to the Newark Board of Education with 
instruction,; to grant such hearing." 

The whole case was submitted to the Commissioner by mutual agreement 
on brief of counsel. The counsel for the Appellant ably argued the demerits 
of vaccination. The counsel for the Respondent answered equally well in 
reply, giving the law in the matter as quoted from the courts of other States 
as well as from the Supreme Court of the United States. 

The question at issue resolves itsel f into the meaning of our New Jersey 
law, as quoted above. Does it give to a Board of Education discretionary 
power, or is it mandatory? If it gives discretionary power, then a Board of 
Education becomes the judge of the merits of vaccination as a preventive of 
smallpox. It follows in such case that the Board of Education should give 
a hearing to Mr. Clarence S. Curtis, in which he should be allowed to give 
not only his own opinion, but also whatever of expert medical opinion he 
conld bring to bear in the case. The opposition would bring its expert 
medical opinion also. 

Thus there would be given to the Board of Education a prerogative in the 
matter of judging the efficacy of vaccination as a preventive of smallpox 
vouchsafed to no other public body in the world. outside of State Legis
latures. 

On the other hand, if the statute is mandatory, then the Board of Educa· 
tion has no power to pass on the question of the efficacy of vaccination as 
a preventive of smallpox. Neither has it power to pass Upon the dangers that 
may follow in case of its performance. 

These two views are the only things that it would seem within the legal 
scope of the Commissionet' to consider. 

.plainly it is a duty that is imposed on the Board of Education by the 
statute, in which both public and private persons have a deep interest, namely, 

21 S L D 
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the protection of their bodies from an alarming disease. The clause in the 
statute "may exclude from school," etc., taking all things into consideration 
in connection with health legislation, should be construed as conveying a 
command. 

The definition of the auxilIary "may," as given in the Century Dictionary, 
is as follows: "'May' in a statute is usually interpreted to mean 'must,' when 
used not to confer a favor but to impose a duty in the exercise of which the 
statute shows that the public or private persons are to be regarded as having 
an interest." 

It is plain that the statute does not confer a favor but it does impose a 
duty. It is equally plain that a public interest is involved. Besides, to 
interpret the word "may" as only permissive, would be to render the statutI" 
ineffective and would defeat the very object to be attained, namely, the 
protection of the children and the community at large from the ravages of a 
loathsome disease. 

It is my opinion, therefore, that the statute relating to vaccination is man
datory-hence a Board of Education cannot consider the question raised by 
the Appellant, namely, the efficacy of vaccination as a preventive of smallpox 

Further, the said Laurence Curtis, not seeking exemption from vaccination 
by reason of physical unfitness, but because of the personal opinions held 
by his father on the question of the efficacy and dangers of vaccination was 
lawfully excluded from school. 

The appeal is dismissed. 

August 2, 1915. 

DECISION OF THE STATE BOARD OF EDUCATION 

This is an appeal from a decision of the Commissioner which sustained the 
exclusion of Appellant's son from the schools of Newark because he had 
not been vaccinated. 

The law provides that "a Board of Education may exclude from school 
any teacher or pupil who shall not have been successfully vaccinated." If the 
words may exclltde mean must exclude, then clearly the Newark school 
authorities would have been guilty of a violation of the law if they did not 
exclude Appellant's son. If the words may exclude are to be construed as 
permissive, then we find that the Newark School Board has availed itself of 
the permission and has enacted a rule providing that vaccination, except in 
certain cases, shall be a condition for admission to school. 

Whether the words may exclude are to be considered as mandatory or as 
permissive, we cannot hold that the exclusion of Appellant's son was un
lawful. 

Neither are we prepared to hold if such words are permissive that a 
hearing on the general subject of vaccination must be granted to every parent 
who, like appellant, contends that compulsory vaccination is an infringement 
of personal liberty and is unsanitary, not in the particular case, but generally 

The decision of the Commissioner is affirmed. 

September II, 1915. 
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Madison Board of Education, A.
 
Fountain VS, 179
 

Mahoney]. and Fifer ]. R. vs Lynd

hurst Board of Education, 269
 

Manasquan Board of Erlucation, C.
 
Laehder & E. K. Edick 1IS. 310
 

Mannion, Mary B. 7'S Northampton
 
Board of Education, 84
 

Mansfield Township Board of Educa

tion, M. M. Towner vs. 216
 

:Margate City Board of Education,
 
E. Deisroth vs, 100
 

Marshall, E., Piscataway Township
 
Board of Education vs, 43
 

Mead, G. W. 1JS Pequannock Board
 
of Education. 34
 

Mdick, J. V., custodian, Hampton
 
Borough Board of Education 7'S,
 

302
 
Mendb"m Garage Company 1JS Mend


ham Township Board of Education,
 
267
 

Mendham Township Board of Educa
tion, Mendham Garage Company VS, 

2(,7 

Millville Board of Education vs City
 
Commissioners, 64
 

Monmouth County Superintendent,
 
West Long Branch Board of Edu

cation 1'S, 252
 

Monroe	 Township Board of Educa

tion, S. C. Ireland vs, 97
 

Montgomery Township Board of
 
Education, F. Staats VS, 246
 

Morrison, A. B. vs Delaware Town

ship Board of Education, 163
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Morristown Board of Education, S. 
H. Little VS, 68
 

Myers, J. C., appeal in the case of
 
a vacancy in Oxford Township
 
Board of Education, 34
 

Neptune City Board of Education, 
E. Bennett 7'S, 103
 

Newark Board of Education
 
C. E. Tobey,·s. 161
 
Clarence S. Curtis et al. VS, 320
 

Nicholson, E. B. vs Swedesboro
 
Board of Education, 202
 

Kommensen. C. P. 7)S Hoboken City
 
Board of Education, 166
 

Noonan.	 K. D. and Arnot, L. A. vs 
Paterson City Board of Education, 
116
 

Kcrthampton Board of Education,
 
Mary B. Mannion VS, 84
 

Northfield Board of Education, A.
 
R. Vickers VS, 97
 

Oakland Board of Education, S. M.
 
Brown 7'S. 277
 

O'Brien, F. H. vs West New York
 
Board of Education, 28
 

Ocean City Board of Educ~tion, E.
 
MacNeal 7'S, 152
 

Oliver, E. YV. 'us Hoboken Board of
 
Education, 128
 

Orange Board of Education, Helen
 
R. Sumner 7'S, 195
 

Ov'erpeck Township Board of Edu

cation, W. B. Davis VS, 187, 295.
 

Oxford Township, appeal of J. C.
 
Myers, 34
 

Park, F. W. 7
' 
S H. Hearon, 306
 

Passaic Township Board of Education
 
and Swenson, W., Joseph Engel VS, 

266
 
Paterson City Board of Education 

L. Kuyl 7)S. 182
 
J, McCabe VS, 89
 
J. McGarry VS, 92
 
K. D. Noonan and L. A. Arnot VS, 

116
 
Paterson, W. D. ·us Hoboken Board of
 

Education, 81
 

Pequannock Board of Education, G. 
W. Mead 7'S, 34
 

Phillips. A. S. 7!S West Amwell Town

ship Board of Education, 224
 

Phillips, A. S. vs West Amwell Town

ship Board of Education, 226
 

Phillipsburg Board of Education, L.
 
W. Smith us, 132
 

Piell, C. C. et al. vs Union Township
 
Board of Education, 234
 

Pilesgrove Board of Education
 
S. H. Coles 71S, 172
 
W. C. Smith us, 259
 

Piscataway Township Board of Edu

cation, F. C. Gaskill 7'S, 41
 
','S Everett Marshall, 43
 

Pleasantville Board of Education, YV. 
C. Sullivan 7'S. 7
 

Polk, E. C. ,IS Centre Township
 
Board of Education, 248
 

Price, A. ,'S Rutherford Board of
 
Education, 80
 

Prospect Park Board of Education,
 
M. McAuley ,IS, 210
 

Rahway Board of Education vs
 
Board of School Estimate, 66
 

Read, M. et al. us Roxbury Township
 
Board of Education, 238
 

Reed, L. M. & E. M. Hills ,IS Tren

ton Board of Education, 148
 

Ritter, H. et aI., A. Leuly et al. LIS
 

appointment of secretary, 40
 
vacancy in board of education, 37
 

Roxbury	 Board of Education. E.
 
Fitzl1erbert 7'S, 200
 
M. Read et al. VS, 238
 

Rutherford Board of Education.
 
A. Price VS, 80
 

Ryan, J, ]., custodian, Bayonne Board
 
of Education 'US, 47
 

Bayonne Board of Education 7'S, 303
 
Schwarzrock, G. vs Bayonne Board of
 

Education, 3
 
Searles, W. E. vs Washington Board
 

of Education. 250
 
Seaside Park Board of Education, T.
 

G. Clatts VS, 12
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Smith, L. W. vs Phillipsburg Board
 
of Education, 132
 

Smith, W. C. vs Pilesgrove Board
 
of Education, 259
 

Somers Point Board of Education 'us
 

Common Council, 57
 
South Amboy Board of Education
 

,'S Common Council, 63
 
R. M. Fitch "S, 173
 

Spence, N. & J. vs Atlantic City
 
Board of Education, 286
 

Staats, F. ,'S Montgomery Board of
 
Education, 246
 

Sullivan, VI. C. vs Pleasantville Board
 
of Education, 7
 

Sumner, H. R. vs Orange Board of
 
Education, 195
 

Swedesboro Board of Education, E.
 
B. Nicholson 'fS, 202
 

Taylor, Wilson, application to review
 
proceedings, Hoboken, 46, 47
 

Temple, F. vs Cedar Grove Board
 
of Education, 305
 

Theckston, \Y. H. vs Gloucester
 
City Board of Education, 104
 

Tobey, C. E. vs Newark Board of
 
Education, 161
 

Towner, M. M. ,is Mansfield Town

ship Board of Education, 216
 

Townsend, B. M., acting comptroller,
 
Atlantic City Board 0 f Education
 
vs, 293
 

Townsend, B. M., comptroller, J. H.
 
Hayes "S, 296
 

Trenton Board of Education
 
T. J. McCurran et al. "S, 275
 
L.	 M. Reed & E. M. Hills VS, 

148
 
Union Township Board of Edncation
 

C. C. Piell VS, 234
 
Union Township Board of Education,
 

J. Williamson "S, 32
 
Upper	 Deerfield Township Board of
 

Education vs Deerfield Township
 
Board of Education, 281
 

Upper Freehold Board of Education, 
R. W. Wills VS, 111
 

Vickers, A. R. vs Northfield Board
 
of Education, 97
 

Wakefielcl, A. vs Hoboken Board of
 
Education, 146
 

Walters, \Y. \V. vs Dunellen Board
 
of Education, ~57
 

\Yarren	 Township Board of Educa
tion 

G. F. Kipsey vs, 138
 
\Vashington Board of Education, \V.
 

E. Searles 7JS, 250
 
\Veehawken Board of Education, P.
 

Lasher & A. Briesen "S, 18
 
\Velch, L. C. vs West Orange Board
 

of Education, 197
 
\Vest Amwell Township Board of
 

Education, A. S. Phillips ,'S, 224
 
\Vest Amwell Township Board of
 

Education, A. S. Phillips ,'so 226
 
\Vest Long Branch Board of Edu


cation"s Monmouth County Su

perintendent, 252
 

\Vest	 N ew York 'Board of Educa
tion 

J. Barhite "S, 177
 
F. H. O'Brien ,'S, 28
 

West	 Orange Board of Education
 
]. H. Bartlett vs. 273
 
L. C. Welch vs, 197
 

\Vest Paterson Board of Education,
 
Little Falls Board of Education "S,
 
283
 

\Veymouth	 Township Board of Edu

cation. application of, 22
 

\Vhite, G. G. vs Hillsdale Board 01
 

Education, 124
 
\/ITildwood Board of Education ,fS
 

Board of Commissioners, 78
 
\Villiamson, J. ,'S Union Township
 

Board of Education, 32
 
Wills, R. W. ,'S Upper Freehold
 

Board of Education, 111
 
\Voodbridge Board of Education,
 

Krug & Ellison ,'S, 71
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SUBJECTS 

Abolition of position of janitor, S. C.
 
Ireland vs Monroe Township
 
Board of Education, 97
 

Vim. II. TheckstWl 'vs Gloucester
 
City Board of Education, 104
 

Appointment of members of boards
 
of education,
 

Lasher & Briesen vs Weehawken,
 
18
 

Appointment of Secretary, Leuly et
 
al. ,'S Ritter et aI., 40
 

Appropriation in bulk in Article VI
 
districts, Bayonne Board of Educa

tion ".'S J. J. Ryan, custodian, 47
 

Architect's fees, legality of payment
 
of, Mahoney and Fifer vs Lynd

hurst, 269
 

Auditor, refusal to countersign war

rants, Bayonne Board of Educa

tion vs Evans, Auditor, 291
 

Hayesvs B, M., Townsend, Comp

troller of Atlantic City, 296
 

Auditor of school district, powers,
 
Atlantic City uS Townsend, acting
 
comptrollcr, 293
 

Bids, legality for purchase of furni

ture, Arnold uS Ewing Township,
 
17
 

Bids, separate advcrtisement for in
 
various branches of school construc

tion, T. G. Clatts uS Seaside Park
 
Board of Education, 12
 

Board of cducation, power to bind
 
subsequent board, Brown us. Oak

land, 277
 

Board of 'cstimate, refusal of city
 
commissioners to raise amount cer

tified by, Millville Board of Edu

cation uS City Commissioners, 64
 

Board of estimate cannot change
 
amount once certified, Rahway
 
Board of Education 'us Board of
 
School Estimate, 66
 

Board of School Estimate, refusal of
 
common council to raise amount
 
ordered,
 

Bridgeton Board of Education uS
 
Common Council, 61
 

Lambertville Board of Education
 
,'S Common Council, 51
 

South Amboy Board of Education
 
,'S Common Council, 63
 

Bond issue by city district, Wildwood
 
Board of Education ,IS Board of
 
Commissioners, 78
 

Bond issue in district acting under
 
article VI, Atlantic City Board of
 
Education 'liS Beyer, custodian. 75
 

Bond issue in district acting under
 
article VII, Krug & Ellison vs
 
Woodbridge, 71
 

Bond issue in district acting under
 
article VII, legality of authoriza

tion for, S. H. Little vs Morristown
 
Board of Education, 68
 

Buildings, use for other than school
 
purposes, Klein et al. vs Jersey
 
City, 317
 

City commissioners, refusal to raise
 
money. Millville Board of Educa

tion ,'S City Commissioners, 64
 

Committee of a board of education,
 
application of Wilson Taylor, Ho

boken, 46, 47
 

Com111on Council, refusal to raise
 
money
 

Bridgeton Board of Education vs
 
Common Council, 61
 

Lambertville Board of Education
 
'us Common Council, 51
 

Long Branch Board of Education
 
7:S Board of Commissioners, 59
 

Somers Point Board of Education
 
7'S Common Council, 57
 

South	 Amboy Board of Education
 
7'S Common Council, 63
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Contract, right of board of education
 
to exercise notice clause, Mannion
 
vs Northampton Board of Educa

tion. 84
 

Contracts for buildings, Price vs
 
Rutherford, 80
 

Contracts for supplies, Patterson vs
 
Hoboken, 81
 

Convenience of access included in
 
school facilities, A. S. Phillips
 
,is \Vest Amwell Township Board
 
of Education, 224
 

A.	 S. Phillips vs West Amwell
 
Township Board of Education,
 
226
 

Custodian, fixing of bond for, etc., in
 
one municipality districts, Bayonne
 
Board of Education vs ]. ]. Ryan,
 
custodian, 303
 

Custodian, refusal to pay orders,
 
Hampton vs Melick, 302
 

Danger as factor of remoteness re

qUiring transportation, Marshall
 
Read et a!. vs Roxbury Township
 
Board of Education, 238
 

Deficit of old district, liability of new
 
district, Little Falls vs \Vest Pater

son, 283
 

Discipline of school, right of· teacher
 
to make rules for, McCurran et a!.
 
vs Trenton, 275
 

Dismissal of district clerk, Piscataway
 
Board of Education vs E. Marshall,
 
43
 

Dismissal of janitor,
 
Bennett vs Neptune City, 103
 
Deisroth vs Margate City, 100
 
Evans vs Chester, 101
 
McCabe vs Paterson, 89
 
McGarry '1!s Paterson, 92
 
Vickers ,is Northfield, 97
 

Dismissal of Principal on charges, 
A. S. Davis vs Boonton, 141
 
Oliver vs Hoboken, 128
 

Dismissal of principal under tenure.
 
M. M. Leistner vs Landis Township
 
Board of Education, 130
 

Dismissal of supervisor of building, 
G. Schwarzrock vs Bayonne Board 
of Education, 3
 

Dismissal of supervising principal, ].
 
S. McCurdy vs Matawan Board of
 
Education, 134
 

Dismissal of supervising principal
 
under tenure,
 

Barhite vs West New York, 177
 
Coles vs Pilesgrove, 172
 
Fitch vs South Amboy, 173
 
Fountain ,is Madison, 179
 

Dismissal of supervising principal
 
under terms of contract, Kipsey Z'S
 

\Varren Township, 138
 
Dismissal of teacher because of lack
 

of certificate, McAuley vs Pros

pect Park, 210
 

Dismissal of teacher before expira

tion of contract, Brisson vs Leonia,
 
83
 

Dismissal of teacher on charges,
 
Smith vs Phillipsburg, 132
 

Dismissal of teacher under tenure,
 
Conrow vs Lumberton, 184, 185
 
Davis vs Overpeck, 187
 
Fitzherbert vs Roxbury, 200
 
Sl11nner vs Orange, 195
 
Welch 7'S \Vest Orange, 197
 

Dismissal of teacher under terms of
 
contract, Breder vs Egg Harbor
 
City, 145
 

Goble vs Eastampton, 86
 
District clerk, dismissal of, Piscata


away vs E. Marshall, 43
 
District clerk, enlargement of duties
 

of, Gaskill ,is Piscataway Board of
 
Education, 41
 

Election, adequacy of notice of, Ec

kert vs Long Beach Township, 21
 

Election called on petition of voters,
 
Wills vs Upper Freehold, 111
 

Eligibility of school board member,
 
application of \Veymouth Township,
 
22
 

Estoppel of district's claim for higher
 
tuition, Lodi Board of Education vs
 
Garfield Board of Education, 263
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Estoppel of superintendents' claim for 
extra compensation, Sullivan vs 
Pleasantville Board of Education, 7 

Flag salute, Temple vs Cedar Grove, 
305 

Fraternities, Spence vs Atlantic City, 
286 

Funds, illegal use of following divi
sion of school district, Upper Deer
field Township Board of Education 
',is Deerfield Board of Education, 
281 

Furniture, award of contract of pur
chase on sample and competitive 
bidding, 

McPherson Furniture and Carpet 
Company et al. 'us Bridgeton et 
aI., 14 

Furniture, legality of bids for pur
chase, Arnold vs Ewing Township, 
17 

Graduating ,exercises not a part of 
course of study, Bartlett vs West 
Orange, 273 

Janitor, abolition of position of, 
S.	 C. Ireland vs Monroe Township 

Board of Education, 97 
W.	 H. Theckston vs Gloucester 

City Board of Education, 104 
Janitor, dismissal, see dismissal of 

janitor. 
Leave of absence, illegal imposition 

of upon principal, G. White vs 
Hillsdale Board of Education, 124 

Liability of new district for share of 
deficit of old district, Little Falls 
vs West Paterson, 283 

Meetings of legal voters, Hartpence 
<'S Kingwood, 108 

Members of boards of education, 
appointment, see appointment of 
members of boards of education 

Members	 of boards of education, 
removal for not attending meet
ings, Mead vs Pequannock, 34 

Members of boards of education, 
supplies furnished by, Park vs 
Hearon, 306 

Money, order withholding from dis
trict, Davis vs Overpeck, 295 

Principal, dismissal, Oliver vs Ho
boken, 128 

Principals, legality of appointment of, 
Noonan and Arnot vs Paterson, 
116 

Principal, supervlsmg, dismissal, see 
dismissal of supervising principal 

Pupil, residence necessary for school 
purposes, Towner vs Mansfield, 
216 

Pupil, suspension, see suspension of 
pupils 

Pupils, transfer of from one school 
to another. Citizens of Harrison vs 
Harrison Board of Education, 215 

Pupils, transportation, see transpor
tation of pupils 

Pupils, tuition, see tuition 
Reduction of salary of teacher under 

tenure, Reed & Hills vs Trenton, 
148 

Removal of member of board of 
education for not attending meet
ings, Mead vs Pequannock, 34 

Removal of president of board of 
education by board, Williamson vs 
Union Township, 32 

Residence of member of board of 
education 

Edsall vs Graves, 26 
O'Brien vs W,est New York, 28 

Resignation of teacher, Nicholson 
vs Swedesboro, 202 

Salary, teachers, reduction of, Reed 
& Hills vs Trenton, 148 

Salary, teachers, under tenure of 
service act, Wakefidd vs Hobo
ken, 146 

Salary, truant officer, reduction of, 
Hall "s Atlantic City, 10' 

Salute to the flag at opening exer
cises, Temple vs Cedar Grove, 305 

Secretary, appointment of, Leuly et 
al. vs Ritter et aI., 40 
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Supervising principal, abolition of
 
office of, Gordon vs Jefferson Town

ship, 169
 

Supervising principal, dismissal, see 
dismissal of supervising principal 

Supervisor of industrial arts, aboli

tion of office of, Kuyl vs Paterson,
 
182
 

Supplies furnished by board mem

ber, Park "<'s Hearon, 306
 

Suspension of pupil
 
Hoey uS Lakewood, 315
 

Suspension of pupil indefinitely,
 
Boyd vs Bergenfield, 313
 

Suspension of pupils for disobedi

ence outside of school hours,
 
Lachder & Edick vs Manasquan,
 
310
 

Teacher, dismissal, see dismissal of
 
teacher
 

Teacher, reduction of salary, Reed &
 
Hills vs Trenton, 148
 

Teacher, resignation, Nicholson vs
 
Swedesboro, 202
 

Teacher under tenure, transf'er
 
Morrison "<'s Delaware Township,
 

163
 
Tobey uS Newark, 161
 

Tenure of service, dismissal of super
vising principal under, see dismissal 
of supervising principal" under ten
ur,e of service. ' 

Tenure of service, dismissal of 
teacher under, see dismi ssal of 
teacher under tenure of service. 

Tenure of service, 'effect of violation
 
of board rules upon status of,
 
Nommensen "<'s Hoboken, 166
 

Tenure of service, transfer of teacher
 
under tenure,
 

Cheesman vs Gloucester City, 156
 
Morrison uS Delaware Township,
 

163
 
Tobey uS Newark, 161
 

Transfer of principal under tenure, E.
 
MacNeal vs Ocean City Board of
 
Education, 152
 

Transfer of teacher under tenure,
 
Cheesman vs Gloucester City, 156
 
Morrison uS Delaware Township,
 

163
 
Tobey uS Newark, 161
 

Transportation contracts, effect of
 
board member's interest upon award
 
of, Engel vs Passaic Township
 
et al., 266
 

Transportation contract, legality of
 
award to other than lowest bidder,
 
Mendham Garage Company vs
 
M,endham, 267
 

Transportation, allowance for
 
Black et al. 'vs Elmer, 260
 
Smith uS Pilesgrove, 259
 
Walters vs Dunellen, 257
 

Transportation, apportionment for,
 
West Long Branch vs Monmouth
 
County Superintendent, 252
 

Transportation of pupils
 

Becker vs Holland, 245
 
Blue "<'s Cliffside Park, 256
 
Foose vs Holland, 241
 
Loskot vs Bethlehem, 231
 
Phillips "<'S West Amwell, 224
 
Phillips vs West Amwell, 226
 
Piell uS Union Township, 234
 
Polk '<'S Centre Township, 248
 
Read uS Roxbury Township, 238
 
Searles ZIS 'Washington, 250
 
Staats vs Montgomery Township,
 

246
 

Truant officer, reduction of salary,
 
Hall uS Atlantic City, 10'
 

Tuition
 
'Black et al. vs Elmer, 260
 
Blue vs Cliffside Park. 256
 
Walters vs Dunellen, 257
 



332 INDEX. 

Use 0 f school buildings for other Vacancy In board of education under 
than school purposes, Klein et al. article VII, ]. C. Myers 'l'S Oxford 
,'S ] ersey City, 317 Township, 34 

Vacancy in board of education under Vaceination 
article VI, Leuly et al. vs Ritter Adams et al. vs Berlin, 318 
et aI., 37 Curtis et al. vs Newark, 320 




