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SCHOOL LAWS, SESSION OF 1951
AMENDMENTS OF 1951*%

Caarrer 39, Laws or 1951

AN Acr to amend “An act authorizing the use of voting machines in school elections
under certain conditions, and supplementing article three of chapter seven of
Title 18 of the Revised Statutes,” approved May twelfth, one thousand nine hun-
dred and forty-seven (P. L. 1947, ¢. 146), as the same was amended by chapter
thirtgen of the laws of one thousand nine hundred and forty-nine (P. L. 1949,
c. 13).

BE rr NACTED by the Senate and General Assembly of the Staie of New Jersey:

1. Section eight of the act of which this act is amendatory is amended to read
15 follows:

8. The names of such candidates shall be arranged in the manner provided by
section five of chapter two hundred thirteen of the lows of one thousend nine hundred
md fifty. The grouping of two or more candidates and political party designations
are hereby prohibited.

2. This act shall take effect July first, one thousand nine hundred and fifty-
oue,

Approved April 13, 1951,

Cuaprer 40, Laws oF 1951

Ax Acr concerning education, and amending section 18:7-104 of the Revised Statutes.

BE 11 ENACTED by the Senate and Geneval Assewmbly of the State of New Jersey:

1. Scction 18:7-104 of the Revised Statutes is amended to read as {follows:

18:7-104. If the Attorney-General has approved the legality of the proceedings
authorizing the issuance of bonds as provided in section 18:7-87 of the Revised
Statutes, the board may make contracts, within the authority conferred by the legal
voters, notwithstanding the moneys ta be raised therefor by the issuance of notes or
temporary loan bonds or permanent bonds are not in hand,

2. This act shall take effect immediately.

Approved April 13, 1951,

CuaprrEr 55, Laws or 1951

Ax Acr co'nce’ming education and Pro»'iding minimum salaries for teachers in
school districts, and amending section 18:13-13 of the Revised Statutes.

Br 11 ENACTED by the Senate and General Assembly of the State of New Jersey:
1. Section 18:13-13 of the Revised Statutes is amended to read as follows:

18:13-13. The minimum salary of a teacher in any school district in any county
of this State shall be fwo thousand five hundred dollars ($2,500.00) per academic
year, and a proportionate amount for less than an academic year,

An “academic year,” for the purpose of this act, means the period between the
time the school opens in the district after the general summer vacation and the
next succeeding summer vacation.

The provisions of this act shall not apply to teachers employed as substitutes
on a day-to-day basis,

2. This act shall take effect September first, one thousand nine hundred and
fifty-one.

Approved May 4, 1951,

"‘ItaAlics show amendments of 1951,
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Cuarrer 64, Laws or 1951

Ax Act to amend the title of “An act to protect all persons in their civil rights
to prevent and eliminate practices of discrimination against persons because o
race, creed, color, national origin or ancestry; to create a diviston in the Depart
ment of Educatmn to cffect “such preveniton and elimination; and making a
appropriation therefor,” approved April sixteenth, one thousand nine hundrec
and forty-five (P. L. 1945, ¢. 169), as said title was amended by chapter elevet
of the laws of one thouwsand nine hundred and forty-nine, so that the samue
shall read “An act to protect all persons in their civil rights; to prevent anc
eliminate praciices of discrimination against persons because of race, creed
color, national origin or ancestry or because of their liability for service in the
armed {orces of the United States; to create a division in the Department o3
Education to effu:i such prevention and elimination; and making an appro-
priation therefor,” and to amend the body of said act.

BE 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. The title of “An act to protect all persons in their civil rights; to prevent
and eliminate practices of discrimination against persons because of race creed,
color, national origin or ancestry; to create a division in the Department tof Educa»
tion to effect such prevention and Lllmll}‘lt on; and making an appropriation therefor,”
approved April sixteenth, one thousand nine hundred and forty-five (P. L. 1945 c.
169), as said title was amended by chapter cleven of the laws of one thousand nine
hundred and forty-nine, is amended to read “An act to protect all persons in their
civil rights; to prevent and eliminate practices of discrimination against persons
hecause of race, creed, color, national origin or ancestry or because of their Hability
for service in the armed forces of the United States: to crcate a division in the
Department of Education to effect such prevention and elimination; and making an
appropriation thercfor.”

2. Section three of the act of which this act is amendatory is amended to read
as follows:

3. The Legislature finds and declares that practices of discrimination against
any of its inhabitants, because of race, creed, color, paticnal origin or ancestry or
because of their ilabllms for service in 'the amncd forces of the United States, are a

matter of concern to the government of the State, and that such d}ccnmmatzon
threatens not only the rights and proper privileges of the inhabitants of the State
but menaces the institutions and foundation of a free democratic State.

3. Section five of the act of which this act is amendatory is amended to read
as follows:

As used in this act, unless a different meaning clearly appears from the
context:

a. “Person” includes one or more individuals, partnerships, associations, labor
organizations, corppratmns, legai representatives, trustees, trustees in bankruptcy,
reccivers, and fiduciaries.

b. “Employment agency” includes any person undertaking to procure employees
or opportunities for others to work.

¢. “Labor organization” includes any organization which exists and is constituted
for the purpose, in whole or in part, of collective bargaining or of dealing with em-
ployers concerning grievances, terms or conditions of employment, or of other mutual
aid or protection in connection with employment,

d. “Unlawful employment practice” and “unlaw{ul discrimination” includes only
those unlawinl prac‘aces and acts specified in section eleven of this act.

e. “Employer” does not include a club exclusively social or a fraternal, charitable,
educatronal or religious association or corporation, if such club, association or cor-
poration is not organized and operated for private profit, nor does it include any
emplover with fewer than six persons in his employ.

i, “Employee” does not include any individual employed by his parents, spouse
or child, or in the domestic service of any person.

#. “Liability for service in the armed forces of the United Siates” means subject
to being ordercd, as an indiziduad, or member of an organized wunif, into active service
in the armed fmcvs of the United States by reason of membership in the National
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ward, naval militia or a reserve component of the armed forces of the United States
- subject to being inducted into such armed forces through a system of notional
lective service.

g. “Division” means the State “Division Against Discrimination” created by this
it

h. “Commissioner” means the State Commissioner of Education.

i “Commission” means the Commission on Civil Rights created by this act.

. “A place of public accommodation” shall include any tavern, roadhouse, or
stel, whether for entertainment of transient guests or accommodation of those
wking health, recreation or rest; any retail shop or store; any restaurant, eating
suse, or place where food is sold for consumption on the premises; any place main-
ined for the sale of ice cream, ice and fruit preparations or their derivatives, soda
ater or confections, or where any beverages of any kind are retailed for consump-
on on the premises; any garage, any public conveyance operated on land or water,
- in the air, and stations and terminals thereof ; any public bathhouse, public board-
alk, public seashore accommodation; any audiforium, meeting place, or public hall;
1y theatre, or other place of public amusement, motion-picture house, music hall,
sof garden, skating rink, swimming pool, amusement and recreation park, fair, bowl-
ig alley, gymmasium, shooting gallery, billiard and pool parlor; any comfort station ;
2y dispensary, clinic or ho&;gmal and any public library, any kindergarten, primary
nd secondary schoeol, trade or business school, high school, academy, college and
niversity, or any educational institution under the supervision of the State “Board
f Fducation, or the Commissioner of Education of the State of New Jersey. Noth-
g herein contained shall be construed to include, or to apply to, any institution, bona
de club, or place of accommodation, which is in its nature dmtmgtly private; nor
1all anythmg herein contained apply to any educational facility operated or main-
vined by a bona fide religious or sectarian institution, and the right of a matural
arent or one in loco parentis to direct the education and upbringing of a child
nder his control is hereby affirmed; nor shall anything herein contained be con-
tried to bar any private secondary or post- secondary <ch001 from using in good
aith criteria other than race, creed, color, national origin or ancestry, in the admis-
on of students.

4. Section six of the act of which this act is amendatory is amended to read as
ollows:

6. There is_created in the State Department of Education a division to be
mown as “The Division Against Discrimination” with power to prevent and eliminate
dscrimination in employment against persons because of race, creed, color, national
rrigin or ancestry or because of their habzlety for service in the armed forccs of the
Tmited States, by employers, labor orgamzatlons employment agencies or other per-
ons and to take other actions against discrimination because of race, creed, color,
ational origin or ancestry or because of their liability for service in the armed
‘orces of the United States, as herein provided; and the division created hereunder
s given general jurisdiction and awthority for such purposes.

5. Section eight of the act of which this act is amendatory is amended to read
15 follows:

8. The commissioner shall

a. Exercise all powers of the division not vested in the commission,

b. Administer the work of the division.

c. Organize the division into two sections, one of which shall receive, investi-
zate, and act upon complaints alleging discrimination in employment against persons
because of race, creed, color, national origin or ancestry or because of their lLiability
for service in the armed forces of the United States, and the other of which shall
receive, investigate, and act upon complaints alleging other unlawiul acts of dis-
crimination against persons because of race, creed, color, national origin or ancestry;
prescribe the organization of said sections and the duties of his subordinates and
assistants,

d. Subject to the approval of the commission and the Governor, appoint an
assistant Commissioner of Fducation, who shall act for the commissioner, in his place
and with his powers, and such other directors, field representatives and assistants as
may be necessary for the proper administration of the division and fix their com-
pensation within the limits of available appropriations, The assistant commisdoner
directors, field representatives, and assistants shall not be subject to the civil service
act and shall be removable by the commissioner at will.

9
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e. Appoint such clerical force and employees as he may deem necessary and fi
their duties, all of whom shall be subject to the civil service act.

f. Maintain laison with local and State officials and agencies concerned wit
matters related to the work of the division.

g. Subject to the approval of the commission adopt, promulgate, amend, an
rescind suitable rules and regulations to carry out the provisions of this act.

h. Receive, investigate, and pass upon complaints alleging acts in viclation ¢
the provisions of this act.

i Hold hearings, subpeena witnesses, compel their attendance, administer oath:
take the testlmony of any person, under oath, and, in connection therewith, requir
the production for examination of any books or papers relating to any sub;ect matte
under investigation or in question before the commissioner. The commissioner ma
make rules as to the issuance of subpeenas by the assistant commissioner.

j. Issue such publications and suich results of inv estigations and research tendin
to promote good will and to minimize or eliminate discrimination because of race
creed, color, national origin or ancestry, as the commission shall direct.

k. Render cach year to the Governor and Legislature a full written report of &
the activities of the division.

6. Section eleven of the act of which this act is amendatory is amended to rea
as follows:

11. It shall be an unlawful employment practice, or, as the case may be, an unlaw
ful discrimination:

a. For an employer, because of the race, creed, color, natlonal origin or ancestry
of any individual, or because of the liability for service in the armed forces of th
United States, of any individual, to refuse to hire or employ or to bar or to discharg
from employment such individual or to discriminate against such individual in com
pensation or in terms, conditions or privileges of emplovment however, it shall no
be an umfawfu{ e1n;§‘£0yﬂlpnt practice to refuse to accept for emﬁloymem an a[)?izcan
who has recetved a notice of nduction or orders to report for active duty in the
armed Fforces.

b. For a labor organization, because of the race, creed, color, national origin ¢
ancestry, of any individual, or becouse of the liability for service in the armed force
of the United States, of any individual, to exclude or to expel from its membershi
such individual or to discriminate in any way against any of its members or againg
any employer or any individual employed by an employer.

c. For any employer or employment agency to print or circulate or cause to he
printed or circulated any statement, advertisement or pubhcatmn or to use any form
of application for employment, or to make any inquiry in connection with prospective
employment, which expresses, directly or indirectly, any limitation, specification o1
discrimination as to race, creed, color, national origin or ancestry or lability of any
applicant for gm;’?é’mmwnt for service in the armed forces of the United States, or
any intent to make any such limitation, specification or discrimination, unless based
upon a bona fide occupational qualification,

d. For any employer, labor organization or employment agency to discharge,
expel or otherwise dlscrzmmate against any person because he has opposed amny
practices or acts forbidden under this act or because he has filed a complaint, testi-
fied or assisted in any proceeding under this act

¢, For any person, whether an employer or an employee or not, to aid, abet, incite,
compel or coerce the dmmr of any of the acts {orbidden under this act, or to attempt
to do so.

. For any owner, lessee, proprietor, manager, superintendent, agent, or employee
of any place of public accommodation directly or indirectly to re[u>e withhold from
or deny to any person any of the accommodations, advantages, facilities or privi-
leges thereof, or to discriminate against any person in the iurmshmg thereof, or
directly or mdzrectly to publash circulate, issue, display, post or mail any written
or printed communication, notice, or advcrmemcnt to the effect that any of the
accommodations, achantageq facilities, or privileges of any such place will be
refused, \\1thhe]d from, or denied to any person on account of the race, creed, color,
national or igin, or ance%tr} of such person, or that the patronage or custom thereat
of any person of any particular race, creed, color, national origin or ancestry is
unwelcome, ob;ectlonablf. or not acceptable, desired or solicited, and the production of
any such written or printed communication, notice or advertlaement purporting to
relate to any such place and to be made by any owner, lessee, proprietor, superin-
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endent, or manager thereoi, shall be presumptive evidence in any action that the
ame was authorized by such person.

7. Section twenty-six of the act of which this act is amendatory is amended to
ead as follows:

26. The provisions of this act shall be construed fairly and justly with due regard
o the interests of all parties. Nothing contained in this act shall be deemed to repeal
iny of the provisions of the civil mzht% law or of any other law of this State relating
o discrimination because of race, creed, color, national origin or ancestry or Liability
or service wn the armed forces of the United States; except that, as to practices and
icts declared unlawful by section eleven of this act, the procedure herein provided
shall, while pending, be exclusne and the final determmatlon therein shall exclude
ny other action, civil or criminal, ‘based on the same grievance of the individual cons
serned. Nothmg herein contained shall bar, exclude, or othermse affect any right or
action, civil or criminal, which may exist independently of any right to redress
wgainst or specific relief from an unlawful employment practice or unlawful dis-
srimination.

8. This act shall take effect immediately.

Approved May 8§, 1951,

CuarTer 81, Laws or 1951
AN Act concerning education, and amending secticn 18:14-82 of the Revised Statutes,

Be 1r ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Section 18:14-82 of the Revised Statutes is amended to read as follows:

18:14-82. Any pupsl or student who has completed or shall complete the work
of the junior year in any of the public high schools or educational institutions and
who heretofore and subsequent to July first, one thousand nine hundred and forty,
entered or hereafter in time of war, shall enter the active military or naval service
> the United States or the active service of the United States Merchant Marine or
the active service of the Women's Army Corps, the Women’s Reserve of the Naval
Reserve or any similar organization authorized by the United States to serve with
the Army or Navy, or the active military or naval service of the Dominion of
Canada, or who in ttme of emergency heretofore entered or hereafter shall serve on
active duty with the armed forces of the United States, and who continued or shall
continue to attend the regular sessions in any of the public high schools or edu-
cational institutions wuntil twenty-one days prior to such entry and whose school
work has been satisfactory until twenty-one days prior to such entry, shall be
given credit for the work of the complete senior year without examination, and shall
be entitled to and receive the diploma, certificate, degree, or other credentials or stand-
ings awarded to those pupils or students of the school or institutions who have
satisfactorily completed the work of the said senior year.

As used in this act the term “in time of mnm‘(;c‘nm' shall mean and include any
time after June twenty-third, one thowsand wnine hundred and fifty, and prior to the
termination, suspension ov revocation of the proclamation of the existence of ¢ na-
tionel emergency issued Dy the President of the United States on December sixteenth,
one thousand wnine hundred and fiftv, or termination of the existence of such national
emergency by appropriate action of the President or Congress of the United States.

2. This act shall take effect immediately.
Approved May 17, 1951.

CuaaprrEr 114, Laws or 1951

AN Acr relating to the public schools of this State, and amending section 18:14-12
of the Revised Statutes.

BE 1T ENACTED by the Senate and Genercl Assembly of the State of New Jersey:
1. Section 18:14-12 of the Revised Statutes is amended to read as follows:

18:14-12. At the time and place fixed in such advertisement for the submission
of proposals the hoard of education, or any committee thercof authorized so to do, or
any officer or employee of such board designated therefor, shall receive such proposals

11
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and immediately proceed to unseal the same and publicly announce the contents ir
the presence of the parties bidding or their agents, if such parties choose to be ther
and there present. Such board shall have the right to reject any and all bids. Nc¢
proposals shall be opened previous to the hour designated in the advertisement anc
none shall be received thereafter,

The State Board of Education shall prescribe the amount of liability insurance
to be carried by the contractor or bus driver as well as other rules and regulations
applicable to pupil transportation.

Nething contained in this section or section 18:14-11 of this Title shall apply
to school buses owned by beards of education, nor to annual extensions of a contract
secured through competitive bidding when such annual extensions are desired by the
board of education; provided, that the annual contractual amount is not increased,
and each annual extension is approved by the county superintendent of schools;
except that the annual contractual amount of such extension or extensions may be
increased to an amount not exceeding fifteen per centtum (15%) of the original con-
tractual amount during the present war emergency if such increase or increases are
approved by the county superiniendent of schools under rules and regulations pre-
scribed by the State Board of Education; except that the annual contractual amount
of such extension oy extensions of coniracts entered into prior to May fourteenth,
one thousand nine hundred and foriy-two, may be tncreased to en additional amount
not exceeding fifteen per centum (15%) of lhe original contractual amount, which
amount is in addition to the fifteen per centum (15%) hereinabove provided for, during
the present war emergency if such increase or increases are approved by the county
superiniendent of schools under rules and regulutions prescribed by the State Boord
of Fducation. For the purposes of this act the present war emergency is defined to be
the period of time during which the United States of America continues in the
present wars with the governments of Japan, Germany and Italy or any of them,

2. This act shall take effect immediately,

Approved May 29, 1951,

Crmarrer 149, Laws or 1951

Ax Acr to amend “An act concerning State aid for schools, and supplementing Title
18 of the Revised Statutes,” approved April eleventh, one thousand nine hundred
and forty-six (P. L. 1946, ¢. 03).

Be 1t Exacrep by the Senate and General Assembly of the State of New Jersey:

1. Section five of the act of which this act is amendatory is amended to read as
follows:

5. The equalization aid to which each district shall be entitied in each school
yvear shall be the higher of the following:

{a) The excess, if any, of the foundation program for such district, for such
year, over the higher of

(1) Such sum as will result from an application of a rate of ten mills
on each dollar of local valuation of the district; or

(2) The lesser of the sum which will result from multiplying the num-
ber of inhabitants in such district, according to the latest Federal census,
excluding inhabitants of any land or premises acquived by the United States,
and used by the United States as o wmilitary encampment, and excluding
patients and inmates in Federal, State and county charitable, penal and cor-
rectional institutions, by ten dollars ($10.00) or the sum which will result
from the application of a rate of thirty mills on each dollar of the local
valuation of the district; provided, that not move thaw such sum as will
result from the application of a rate of ten milis on each dollar of local
wvaluation shall be deducted from the foundation program in any district with
less than one thousand five hundred dollars (31,500.00) of local waluation
per puptl in average daily attendance; or :

(b) The sum total of such sum as will result from multiplying the number of
elementary pupils in the district by three dollars ($3.00), the number of approved
special classes in the district by seventy-five dollars ($75.00) and the number of
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aigh school and evening school pupils in the district by three dollars and seventy-
five cents ($3.75).

2, This act shall take effect immediately.

Approved June 1, 1951,

Crarrer 171, Laws or 1951

AN Acr to amend “An act concerning State aid for schools, and supplementing Title
18 of the Revised Statutes,” approved April eleventh, one thousand nine hun-
dreds and forty-six (P. L. 1946, c. 63).

B 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Section seven of the act of which this act is amendatory is amended to read
as follows:

7. Each district shall be entitled to receive also during the school year 1951-52
the sum of fifty-five dollars ($55.00) and in each school year thereafter the sum of
seventy-five dollars ($75.00) {for each person of school age whose name has been
certified to the commissioner by the district as having attended the public schools
of the district for at least three months during the preceding school year and is
approved by the county superintendent as a resident of the district, on property
belonging to the state or county which is not taxable, or by placement in the district
by a public body authorized by the State to make such placement, or by location
therein at the direction of any organization, society or agency incorporated and
located in this State, having for its object the care and welfare of indigent, neg-
lected or abandoned children, or as an inmate of a charitable institution located in
the district; and forty-five dollars ($45.00) for each person of school age

(1) whose name and record of attendance has been certified to the commis-
sioner by the district as residing on a United States Government reservation and as
having attended the schools of such district for at least three months during the pre-
ceding school year; and

{2) whose name has been certified to the commissioner by the county superin-
tendent as having attended the schools of the district and having parents or legal
guardians who are engaged in farm labor in New Jersey, as provided by “An act
relating to the public schools of this State, and supplementing Title 18 of the
Revised Statutes,” approved April sixth, one thousand nine hundred and {forty-
three (P. L. 1943, c. 91), which said sums shall be payable on or before February
first.

2. This act shall take effect immediately.

Approved June 5, 1951,

Cuarrer 181, Laws or 1951

Aw Acr relating to the Teachers’ Pension and Annuity Fund, and amending section
18:13-48 of the Revised Statutes.

By v BNACTED by the Senate and Geneval Assembly of the State of New Jersey:

1. Section 18:13-48 of the Revised Statutes is amended to read as follows:

18:13-48. So long as membership continues, 2 prior-service certificate shall be
final and conclusive for retirement purposes as to such service, unless thereafter
modified by the board of trustees upon application by the member within one year
after the issuance or modification of a prior-service certificate or upon the discovery
by the board of trustees of an error or fraud. When membership ceases, the cer-
tificate shall be void, but upon membership being resumed the prior-service certificate
shall be restored for the same number of years of prior service as were previously
credited. Any member, or any former member who has retived, whose membership
ceased and was reswmed prior lo March thirty-first, one thousand wnine hundred and
forty-five, shall, after July first, one thousand nine hundred and fifty-oune, be entitled
to receive the benefit of the same prior service credits as though his membership had
been resumed subsequent to March thirty-first, one thousond nine hundred and forty-

ve.

g 2. This act shall take effect immediately.

Approved June 6, 1951, »
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Cuaprrer 194, Laws or 1951
AN Acr concerning education, and amending section 18:13-7 of the Revised Statutes

B 11 ENACTED by the Senate and General Assembly of the State of New Jersey

1. Bection 18:13-7 of the Revised Statutes is amended to read as follows:

18:13-7. No contract between a board of education which has not made rules an
regulations under section 18:13-5 of this Title and a teacher shall be valid unless th
same be in writing, in triplicate, signed by the president and district clerk or secre
tary of the board of education and by the teacher.

The contract shall specify the date when the teacher shall begin teaching, th
kind and grade of certificate held by the teacher, the date when the certificate wil
expire, the salary, and such other matters as may be necessary to a full and complet:
understanding. In every contract, unless otherwise specified, a month shall be con
strued and taken to be twenty school days or four weeks of five school days each
The salary specified in every contract shall be paid in equal semimonthly or monthls
installments, as the board of education shall detevmine, not later than five days aftes
the first and fifteenth days of each month in the case of semimonthly installment:
and not later than five days after the close of each month in the case of monthly in-
stallments while the school is in session.

The commissioner shall prepare and distribute blanks for contracts betweer
hoards of education and teachers.

One copy of each contract shall be filed with the board of education, one copy
with the teacher, and one with the county or city superintendent.

2. This act shall take effect September first, one thousand nine hundred ané
fifty-one.

Approved June 8, 1951,

Cuaprer 203, Laws or 1951

Ax Acr relating to the Teachers’ Pension and Annuity Fund, and amending sectioné
18:13-56, 18:13-69 and 18:13-70 of the Revised Statutes,

Be 11 sxactEp by the Senate and General Assembly of the State of New Jersey:

1. Section 18:13-56 of the Revised Statutes is amended to read as follows:

18:13-56. The total rctirement allowance to he paid on and after Juiy first, one
thousand nine hundred and fifty-one, to a member who shall have retired prior to
sald date, with twenty or more vears of service, shall be his annuity plus a pension
of not less than eight hundred dollars (£800.00) per annum, except that the pension
paid to any new entrant referred to in subsection “C” of section 18:13-55 of the
Revised Statutes, who shall have retired prior to said date, shall be not less than
four hundred dollars ($400.00) per annum. The total retirement allowance to be
paid after June thirtieth, one thousand nine hundred and fifty-one, to a member who
retires after said date, with twenty or more years of service, shall be his annuity
plus a pension of not less than {four hundred dollars ($400.00) per annum,

2. Section 18:13-69 of the Revised Statutes is amended to read as follows:

18:13-69. All pensions payable prior to the month of September, one thousand
nine hundred and nineteen, by the State under the provisions of an act entitled “An
act to amend an act entitled ‘A supplement to an act entitled “An act to establish a
thorough and efficient system of free public scheols, and to provide for the mainte-
nance, support and management thereof,” approved October nineteenth, one thousand
nine hundred and three, approved March thirteenth, one thousand nine hundred and
twelve,” approved April twentieth, one thousand nine hundred and fourteen (P. L.
1914, c. 268, p. 557), shall, beginning with said month of September, one thousand
nine hundred and nineteen, be paid from the pension fund created by this article;
and fo a person who did not qualify for a quarterly onnuity as provided in section
18:13-70 of the Revised Statutes, any such pension as is below eight hundred dollars
(8800.00) shall be increased to and be paid at the rate of eight hundred dollars
(8800.00); and to & person who did qualify for such a quarterly annuity, the com-
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vined pension under this section and annuity under section 18:13-70, if below eight
wndred dollars ($800.00), shall be increased to and be paid at the rate of eight hun-
Ired dollars ($800.00).

3. Section 18:13-70 of the Revised Statutes is amended to read as follows:

18:13-70. The annuities of persons who have been annuitants of the teachers’ re-
tirement fund from a date prior to September first, one thousand nine hundred and
nineteen, shall continue to be paid out of the pension fund created by this article.
Such annuities shall be paid in quarterly installments on the last day of September,
December, March and June,

Beginning with the quarterly payment due September thirtieth, one thousand nine
hundred and fifiy-one, any such annuity in an amount less than eight hundred dollars
($800.00) per anpum to a person who did not gualify for the monthly half pay pension
as provided in section 18:13-69 of the Revised Statutes shall be increased to eight
hundred dollars ($800.00) per annum.

4. This act shall take effect July first, one thousand nine hundred and fifty-one.

Approved June 12, 1951,

CuaprrEr 292, Iaws or 1951

AN Act concerning education, and amending section 18:13-19 of the Revised Statufes.

Be rr 8nacTER by the Senate and General Assembly of the State of New Jersey:
1. Section 18:13-19 of the Revised Statutes is amended to read as follows:

18:13-19. Nothing contained in sections 18:13-16 to 18:13-18 of this Title or any
other provision of law relating to tenure of service shall be held to limit the right of
any board of education to reduce the number ol superintendents, supervising prin-
ciplals, assistant superintendents, principals or teachers employed in the school dis-
trict whenever, in the judgment of the board of education it is aduvisable to abolish
any office, position or employment for reasons of a reduction in the number of pupils,
economy, a change in the admiistrative or supervisory orgamization of the disirict,
or other good cause. Dismissals resulting from such reduction shall not be by reason
of residence, age, sex, marriage, race, religion or political afiliation. Any dismissals
occurring becanse of the reduction of the mumber of persons under the terms of this
section shall be made on the basis of seniovity according to standards fo be eslab-
lished by the Comwmissioner of Education with the approval of the State Board of
Fducation. In establishing such standards, the commissioney shall classify, in so far
as practicable, the fields or categories of administrative, supervisory, teaching or other
educational services which are being performed in the school districts of this State
and may, af his discretion, determne seniorily upon the basis of vears of service
and experience within such fields or categories of service as well as in the school
system as o whole. Whenever it is necessary to reduce the number of persons
covered by this section, the board of education shall determine the seniority of such
persons accovding fo the standards established by the Commissioner of Education
with the approvel of the State Board of Education and shall notify each person as
to his seniority status. A board of education may request the Commissioner of
Education for an advisory opinion with respect to the applicabilily of the standards
to particular situations and all such requests shall be referred to a panel to consist
of the cownty supevintendent of schools of the county in which the school district
is sttuate, the secretary of the State Board of Examiners, and owe assistant com-
miissioner of education to be designated by the Cowmmissioner of Education. No de-
termination of eny ponel shall be binding upon the board of education oy any other
party in interest, nov upon the Commissioner of Education and the State Board of
Education in the event of an appeal pursuant to sections 18:3-14 and 18:3-15 of the
Rewvised Statutes, All persons dismissed shall be placed on a preferred eligible list
to be prepared by the board of cducation of the school disirict, and shall be ve-
employed by the boord of education of the school district, in order of seniority as
determined by the said board of education. In computing length of service within the
district, the time of service by such superintendents, supervising principals, assistant
superintendents, principals or teachers in or with the military or naval forces of the
United States of America or of this State subsequent to September first, one thousand
nine hundred and forty, shall be credited in determining seniority under this act as
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though such superintendents, supervising principals, essistant superintendents, prir
cipals or teachers had been regularly employed within the district during the time ¢
such military service. Should any supertniendent, supervising principal, assistar
superintendent, principal or teacher under tenure be dismissed as a result of such e
duction such person shall be and remain upon a preferred eligible list in the orde
of seniority for re-employment whenever vacancies occur and shall be re-employe
by the body causing dismissal in such order when and if a vacancy in a position fo
which such superintendent, supervising principal, assistant superintendent, principal o
teacher shall be qualified. Such re-employment shall give full recognition to previou
years of service,

The services of any superintendent, supervising principal, assistant superintendent
principal or teacher may be terminated, without charge or trial, who is not the holde
of an appropriate certificate in full force and effect issued by the State Board o
Examiners under rules and regulations prescribed by the State Board of Education

2. This act shall take effect immediately.

Approved July 13, 1951
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SCHOOL LAWS, SESSION OF 1951
SUPPLEMENTS

CuarrEr 38, Laws or 1951

AN Acr concerning education, and supplementing chapter fourteen of Title 18 of the
Revised Statutes.

BE vt ExACTED by the Senate and General Assembly of the State of New Jersey: -

1. The terms “crippled children” and “physically handicapped children” and any
other terms of similar mmport, as used in the ch"ipter to which this act is a supple-
ment, shall be deemed to include children affticted with cerebral palsy.

2. This act shall take effect immediately.
Approved April 13, 1951,

Crarrer 73, Laws or 1951

AN Acr concerning education, and supplementing chapter seven of Title 18 of the
Revised Statutes.

BE 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. No boatd of education shall call more than two special school elections, within
any period of six months, for the purpose of submitting to the legal voters of the
school district any proposition to raise a special district tax for the same purpose,
or to authorize the board to issue bonds of the district for the same purpose, unless
the Commissioner of FEducation shall first have certified to it in writing the necessity
of calling an additional special election or elections for said purpose.

2. This act shall take effect immediately,
Approved May 15, 1951,

Cuarrer 100, Laws or 1951

AN Acr concerning the election of members of the boards of education of certain
school districts governed under the provisions of chapter seven of Title 18 of the
Revised Statutes, and supplementing chapter seven of Title 18 of the Revised

Statutes.

BE 17 ENACTED by the Senate and General Assembly of the State of New Fersey:

- 1. In every incorporated town school district now governed by chapter seven of
Title 18 of the Revised Statutes in which the board of education is appointed by the
mayor, the question of whether or not such board of education shall be elected by
the voters of the district at the regular school election miay be submiited to the legal
voters of the district at any special or regular school election to be held in the dis-
trict, pursuant to a resolution adopted by the board of education, or at any general
or municipal election, pursnant to a resolution adopted by the governing body of the
town, directing that the question shall be so submitted. In any such district in which
the board of education is elected by the legal voters, the question of whether or not
such board of education shall be appointed by the mayor may be submitted to the
legal voters in like manner.
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2. There shall be printed upon the official ballot to be used at such election th
following :

If you favor the proposition printed below make a cross (X), plus (<) ¢
check (V) in the square opposite the word “¥Yes.” If you are opposed thereto mak
a cross (X)), plus (-+) or check (V) in the square opposite the word “No.”

i Yes. . Shall the members of the board of education
Fof Lo e PN ..
No. school district be ............. e hereafter?

Note: Insert in the second blank space in the above ballot the words “elected’
or “appointed,” as the case may be.

3. If at such election the majority of all the votes cast in such district for an
against the question shall be in favor of its adoption, the members of the board o
education of said district shall thereafter be elected by the legal voters of the distric
at the regular school election to be held in said district, or appointed by the mayor
as the case may be.

4. The members of the board of education in office in the district at the time
such proposition is approved shall continue in office until the expiration of theis
respective terms of office but their respective successors shall be elected by the lega
voters of the district, or appointed by the mayor, as the case may be,

5. This act shall take effect immediately.

Approved May 22, 1951,

Cmarrer 129, Laws op 1951

Ax Acr relating to the Teachers’ Pension and Annuity Fund, and supplementing
article three of chapter thirteen of Title 18 of the Revised Statutes.

BE 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. At the death of a retired contributor, the allowance acerued from the first of
the month in which he dies to the date of death shall be paid to his estate or to such
person having an insurable interest in his life as he shall have nominated by written
designation duly acknowledged and filed with the board of trustees.

2. This act shall take effect immediately.

Approved May 31, 1951,

Cuarrer 145, Laws or 1951

AN Acr relating to the public schools of this State, and supplementing “An act relat-
ing to the public schools of this State, and supplementing Title 18 of the Revised
Statutes,” approved April twenty-second one thousand nine huadred and forty
(P. L. 1940, c. 47).

BE 11 ENACTED Dy the Senate and General Assembly of the State of New Jersey:
Whenever a group has or shall have been established in accordance with the

provisions of section one of the act to which this act is a supplement, the board of
education of the school district in which the group or groups are formed may pay as
additional compensation to the individual members of the group or groups, a part or
all of the premiums on the group policy or policies.

2. Nothing herein contained shall be construed as compelling the board of educa-
tion of any school district to pay any portion of the premium on such group or groups.

3. This act shall take effect immediately.

Approved June 1, 1951,

18

P—— e < G a e A ek e e AR R R R



You are viewing an archived copy from the New Jersey State Library.

CuarTER 224, LAaws or 1951

AN Acr concerning the raising of additional sums of money in certain school districts
over and above the amounts fixed and determined in the last annual school budget
and the borrowing of money in anticipation of taxes to be levied therefor, and
supplementing chapter seven of Title 18 of the Revised Statutes.

Bg v ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Whenever it shall be determined that it is necessary to raise, in any school
district governed under the provisions of chapter seven of Title 18 ‘of the Revised
Statutes, additional sums of money, over and above the amount fixed and determined
in the 13.%1: annual school budget, for

{a) Repairing or furnishing of a schoolhouse or schoothouses,
(b) Industrial schools,

(c) Manual training,

(d) Evening schools or classes for foreign-born residents, or
(e} Current expenses of schools,

the board of education of the district is authorized to borrow, in anticipation of
the taxes to be raised, levied and collected to provide for said expenditures, such
sum or sums as it may deem to be necessary for said purpose, but not to exceed the
sum or sums so authorized, upon its promissory notes bearing interest at a rate or
rates not to exceed six per centum (6%) per annum, maturing not later than Decem-
ber thirty-first of the year in which such taxes shall be raised, levied and collected,
the principal and interest of which notes shall be paid out of the sums so raised not
later than the date of the maturity of said notes,

2. In any such school district in which the amounts to be raised, levied and collected
by taxes for school purposes are determined upon by the voters of the district, the board
of education shall first ascertain the amount or amounts necessary so to be raised for
said purposes with the interest to be paid upon said notes and shall cause the question
as to whether or not such amounts shall be so raised to be submitted to the legal
voters of the district at a special election to be held on such date as shall be de-
termined upon by the board and if a majority of the voters voting upon such proposi-
tion shall vote in favor thereof, the district clerk shall certify that the amount so
determined upon has been authorized to be raised in said manner, to the county
board of taxation, within five days after the date of the holding of such election,

3. In any such school district in which the amounts to be raised, levied and
collected by taxes for school purposes are fixed and determined by a board of school
estimate, the board of education of the district shall ascertain the amount necessary
$0 to be raised for said purpose with the interest to he paid upon said notes and
shall prepare and deliver to each member of the board of school estimate of the
district a statement of the amounts of money so ascertained to be necessary, itemizing
the same so as to make the same readily understandable Within seven days after
the delivery of said statement, the board of school estimate shall meet and shall fix and
determine the amounts necessary to be raised for said purpose and shall make a cer-
tificate of said amounts, which shall he signed by a majority of all of the members
of such board of school estimate. The original of said certificate shall be delivered
to the board of education but a copy thereof shall be delivered to the board or hody
of each of the mumczpahtiee situate within the territorial limits of the district having
power to make appropriations of money to be raised by taxes in such mumicipality
and a certified copy thercof shall be delivered by the district clerk of the board of
education of the district to the county board of taxation and a duplicate of such
certified copy shall be delivered to the county superintendent of scheols, within five
days after the receipt of the certificate by the hoard of education.

4. In case any stch certificate shall be delivered to the county board of taxation
on or prior to the first day of April in any year, the amount so certified shall be
raised, levied and collected by taxes within that yvear and in case any such certificate
shall he detivered to said board after the first day of April in any year, the amount
so certified shall be raised, levied and collected by taxes in the next year.

5. The amounts so raised, levied and collected shall be paid to the custodian of
school moneys for the district as other school moneys are paid and shall be used to
pay the principal and interest due upon said notes as they severally mature.

6. This act shall take effect immediately.
Approved June 13, 1951,
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Cuarrer 227, Laws oF 1951

AN Acr concerning education, and supplementing chapter ten of Title 18 of the
Revised Statutes,

BE 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. The term “crippled children,” as used in the chapter to which this act is a
supplement, shall be deemed to include children afflicted with cerebral palsy.

2. This act shall take effect immediately.

Approved June 14, 1951.

CuaprER 229, Laws or 1951

AN Acr concerning audits of the books, accounts and moneys of the boards of educa-
tion of school districts, and supplementing chapter five of Title 18 of the Revised
Statutes.

B 11 ENACTED by the Senate ond General Assembly of the State of New Jersey:

1. The board of education in every school district shall cause an annual audit of
the school district’s accounts and financial transactions to be made and completed not
later than three months after the end of the school fiscal year and for that purpose
shall employ a registered municipal accountant of New Jersey, or a certified public
accountant of New Jersey; provided, that three vears after the effective date of this
act, no person shall be employed to audit the accounts of a local school district unless
he has qualified as a public school accountant as provided in section seven of this act.

Each such audit shall cover the books, accounts and moneys of the bhoard of
education, and of any officer or employee thereof, and of any organization of public
school pupils conducted under the auspices of the hoard of education and shall include
verification of all cash and bank balances of each such board, organization, officer
and employee as of the date of the audit thereof and an audit of the accounts to such
date irom the date of the last preceding audit thereof.

2. Within thirty days following the receipt of the report of the audit required
by section one of this act, the board of education in every school district shall, at a
regularly scheduled meeting to which the public is admitted, cause the recommenda-
tions of the auditor to be read and discussed and the discussion duly noted in the
minutes of said board.

At said meeting there shall be available for distribution to interested parties a
synopsis or summary of all audits, together with the recommendations made by the
auditor,

3. Prior to the meeting required by section two of this act, the secretary of the
board of education or the district clerk, as the case may be, shall prepare, or have
prepared, a synopsis or summary of such audit and rocommendatxons and shall have
the same available for public distribution as provided in section two of this act.

4, On the failure of any school district to cause an audit to be made pursuant
to section one of this act and to complete the same within the time limited therein,
the Commissioner of Kducation may, by a registered municipal accountant of New
Jersey or by a certified public accountant of ‘\ew Jersey engaged by him for that
purpose, conduct an audit of the hooks of such school district and such audit shall
be taken to be the audit of the school district as made iIn accordance with the pro-
visions of said section cne and shall be paid out of funds of the schocl district on
bill rendered therefor as a lability of the school district; provided, that three vears
after the effective date of this act, the commissioner Cha]l not appoint any person to
conduct said audit unless said person shall have qualified as a public school accountant
as provided in section seven of this act,

5. Every registered municipal accountant or certified public accountant shall
within five days after filing the report of this audit and recommendations with the
school distriet, file two certified duplicate copies of the report and recommendations
as filed with the school district, over his signature, in the office of the Commissioner
of Hducation.
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6. The audit herein provided shall be in addition to any act of auditing performed
pursuant to sections 18:6-72 to 18:6-82, inclusive, of the Revised Statutes.

7. Except as otherwise provided in this act, the auditing of the accounts of
school districts, when required by law, shall be made only by a registered municipal
accountant of New Jersey or a certified public accountant of New Jersey who shall
hold an uncancelled registration license as a public school accountant for New Jersey.
Such registration licenses shall be issued te qualified persons annually by the New
Jersey State Board of Public Accountants, and each such license shall state that the
holder thereof has complied with the statutory requirements and is authorized to make
audits of accounts of school districts of the State of New Jersey until January first
{ollowing unless sooner cancelled as herein provided. The New Jersey State Board
of Public Accountants may refuse to issue any such license for any cause authorizing
a cancellation thereof as herein provided, or for any other stated cause which it may
determine to be good and sufficient.

8. Except as otherwise provided in this act, no person shall undertake the audit-
ing of the accounts of any school district unless he shall have qualified as a public
school accountant for New Jersey upon proof that he is either a registered municipal
accountant or a certified public accountant, of New Jersey, and by subscribing to the
following declaration:

a. That he is fully acquainted with the laws governing the fiscal affairs of school
districts of New Jersey and is a competent and experienced auditor; and

b. That he will honestly and faithfully audit the books and accounts of any
school district when engaged to do so, and report any error, omission, irregularity,
violation of law, discrepancy or other nonconformity to the law, together with his
recommendations, to the board of education of such school district.

9. Upon proof that any public school accountant shall have knowingly omitted to
report any error, omission, irregularity, violation of law or discrepancy found in the
books or accounts, or shall have issued false reports of his audit of any school dis-
trict; that is to say, shall have issued audits of such a nature as not to show an
accurate, intelligent and complete statement of the financial condition of the school
district, or of such a nature as not to comply with the requirements of the Com-
missioner of Education, or if such auditor or accountant shall fail to file such report
and recommendations as required by section five of this act, or neglect or refuse
to carry out any agreement or contract for audit, his license as a public school ac-
countant may be canceled by the State Board of Public Accountants. Such cancella-
tion shall not affect the accountant’s right to practice as a registered municipal ac-
countant or as a certified public accountant.

If the party whose license is thus canceled or refused shall feel that there was
not sufficient cause for the cancellation or refusal of the license as herein described,
he shall have the right of appeal by petition to the Superior Court and pending the
hearing of the appeal on the return of an order to show cause why such cancellation
should not be revoked, the court may stay such cancellation of license until such
hearing. The proceedings shall be summary upon the petition and affidavits in reply
therets, and the final order shall finally dispose of the right to exercise the privileges
so licensed.

If in the course of the hearing it shall be necessary to refer the same to a
master to determine the facts as to accounts or to hear the same by production of the
books and accounts of school districts, the hearing need not then be confined to the
reading of the petition and affidavits supporting the petition and in reply thereto, and
in such case the finding of the court shall be as in other cases upon the report of a
master after reference.

10. Any person who shall make, or begin to make, any audit of accounts of any
school district as required by this act, contrary to the provisions hereof, or without
a license therefor in full force and effect, shall be liable to a penalty of one hundred
dollars ($100.00) for every audit of account so made, to be recovered in an action
of law instituted by the State Board of Public Accountants in any court having
jurisdiction,

11. Al reports of audit of accounts of school districts shall be signed by the
auditor or accountant making the audit or in charge of the same, holding a license
as herein provided, whether such audit or statement of account is made by any person
employing such auditor or accountant, or otherwise, and the licensing or the revoca~
tion of the license of any such auditor shall not he construed to affect the contracting
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with any school district by any person employing auditors or accountants; but upon
the revocation of the license of an auditor or accountant, for the purposes herein
specified and authorized, such person shall not employ in such work such auditors or
accountants but only such persons as may be licensed as herein required, except thgt
the auditor or accountant whose license may have been revoked may be employed in
a subordinate capacity.

If any person shall willfully employ any person not holding a license in full force
and effect as auditor or accountant in school district work within the purview of this
act, the Commissioner of Education may direct the school districts to refuse to employ
such person in such work during the continuance of such violation.

12. This act shall take effect July first, one thousand nine hundred and fifty-one.

Approved June 14, 1951,

Cuarrer 230, Laws or 1951

AN Act requiring an anmual report of comparative financial statistics of school dis-
tricts, and supplementing chapter three of Title 18 of the Revised Statutes.

BE 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. In addition to the reports required of the commissioner as provided in section
18:3-11 of the Revised Statutes, the commissioner shall compile an annual report of
comparative financial statistics of all school districts tabulated to show the capital
and current costs of the school district, the costs of principal services, the amount of
debt, and other pertinent data. The annual report of school district financial statistics
shall be published for general distribution. The commissioner may make a reasonable
charge for copies of the annual reports to cover costs of printing,

2. This act shall take effect July first, one thousand nine hundred and fifty-one.
Aypproved June 14, 1951,

Cumarrer 322, Laws or 1951

An Acr concerning the absence of pupils, of the public schools, from school by reason
of religious observance, and supplementing chapter fourteen of Title 18 of the
Revised Statutes.

By vt BNACTED by the Senate and General Assembly of the State of New Jersey:

1. No pupil of any public school, who shall he absent, by reason of observance
of a religious holiday, from such school at any time when the same is in session, shall
by reason of such absence be deprived of any award or of eligibility or opportunity
to compete for any award, or of the right to take an alternate test or examination,
for any which he missed by reason of such absence, if a written excuse signed by a
parent of or person standing in loco parentis to, the pupil be presented to the proper
school authority.

2. For the purposes of the administration of this act, any absence hecause of
religious holidays shall be recorded as excused absence on the pupil’s attendance
record or on that of any group or class of which he is a member. Any transcript or
application or employment form or any similar form on which information concern-
ing a pupil’s attendance record is requested shall show, with respect to absences, only
absences other than absences excused because of religious holidays. )

3. The Commissioner of Fducation, with the approval of the State Board of
Education, shall prescribe such rules and regulations as may be necessary to carry
out the purposes of this act. Such rules and regulations shall include, but not be
limited to, a list of holidays on which it shall be mandatory to excuse a pupil under
the provisions of this act. Nothing herein contained shall be construed to limit the
right of any hoard of education, at its discretion, to excuse absence on any other day
by reason of the observance of a religious holiday,

4. This act shall take effect immediately.

Approved July 17, 1951,
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CrarreEr 328, Laws or 1951

AN Acr concerning the Teachers’ Pension and Annuity Func}, and supplementing
article three, of chapter thirteen, of Title 18 of the Revised Statutes.

B r ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Notwithstanding the provisions of chapter two hundred forty-five of the laws
of one thousand nine hundred and forty-seven or any other law, the membership and
interest accrual of any member of the Teachers’ Pension and Annuity Fund, protected
by tenure pursuant to Title 18 of the Revised Statutes, who heretofore was or may
hereafter become unemployed by reason of the creation of a regional school district
or a consolidated school district, shall not cease, except upon withdrawal of ac-
cumulated deduciions, retirement, or death, Any such member, who may subsequently
be employed as a teacher in a school district at a salary or compensation less than
he was receiving in the district where he became unemployed, shall be permitted to
pay or cause to be paid into such fund the same amount as he was paying immediately
prior to becoming unemployed, and upon retirement his “average salary,” for pension
purposes, shall be the average annual salary upon which contributions were based for
the last five years preceding retirement. If such member is not subsequently employed
in a school district, his “average salary,” for pension purposes, shall be the average
annual salary earned, as a teacher in a school district, for the last five years of his
contributing membership.

2. Any member who shall elect to come under the provisions of this act shall
notify the board of trustees of the Teachers’ Pension and Annuity Fund in writing
within three years of the date of the termination of his employment by reason of
the creation of the regional or consolidated school district.

3. This act shall take effect immediately.

Approved July 17, 1951,
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ACTS AND RELATED LAWS, 1951

Cuarter 3, Laws orF 1951

An Acr to provide for temporary bonus for certain persons holding public office,
position, or employment, whose compensation is paid by any county, municipality,
school district, or other political subdivision of this State, or by any board,
body, agency, or commission of any county, municipality, or school district of
this State.

Wrxrreas, Abnormal conditions presently existing are so increasing the cost of living
as perhaps to necessitate temporarily, at least, an increase in the income of persons
holding office, position, or employment under the government of any county,
municipality, school district, or other political subdivision of this State, or of
any board, body, agency, or commission of any county, municipality, or school
district of this State, who are dependent upon their salary or pay, the amount
whereof was fixed during normal times, and perhaps will be again adequate
and proper when the conditions resulting from the present situation disappear:
or if not, can be later readjusted to meet the then normal conditions, but in
any event, should not be increased solely on account of abnormal conditions,
except to meet them temporarily, and subject to readjustment when conditions
again become normal; therefore,

BE 17 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Every board of chosen freeholders, governing body of a municipality, board
of education, board, body and officer by whatsoever name, of any county, municipality,
school district, or other political subdivision of this State, now having the power or
charged with the duty of paying, on behalf of such county, municipality, school dis-
trict, or other political subdivision of this State, or of such board, body, agency, or
commission of any county, municipality, or school district of this State, the salary
or pay of persons holding office, position, or employment, shall have the right and
power in the discretion of such board of chosen frecholders, governing body, or
board of education, to grant and order paid in monthly or other installments, to any
person holding such office, position, or employment other than a member of such
board of chosen {recholders, governing body or board of education, such sum, in
addition to the regular salary or pay of such persons holding office, position, or
employment, by way of bonus for the fiscal year in which such order is made, as
such board of chosen freeholders, governing body, or board of education may deter-
mine, not exceeding four hundred dollars ($400.00) for each such person,

2. The said boards of chosen frecholders, governing bodies and hoards of edu-
cation, as the case may be, are empowered to determine, according to their discretion,
the amounts of any such bonus and provide for the payment of different amounts
according to the respective classes of persons to receive a bonus, taking into con-
sideration their salary, salary ranges, their increments, and the services which they
render. Where the duty of paying the salary or pay of said persons rests upon a
board, body, agency or commission of any county, municipality, or school district,
the board of chosen freeholders, governing body of the municipality, or the board of
education, as the case may be, shall fix and determine the amounts to be so paid. Any
such action in fixing and determining the said classes and amounts shall be by reso-
Iution. In the case of persons employed upon a seasonal basis, a separate classifica-
tion shall be provided and the amount of any bonus to them shall be proportionate to
their period of employment as shall be fixed and determined by the said board of
chosen {recholders, governing body of the municipality, or board of education, as
the case may be.

3. The provisions of this act shall extend to State employees whose compensation
is paid in full by such county, municipality, schoo! district or other political sub-
division of this State.

4, No grant or payment of any bonus under this act shall be held or construed
as an increase in the salary or pay of any person receiving the same; neither shall
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‘he cessation of any such bonus, or any part thereof, he held or construed to amount
to a reduction in the salary or pay of any person holding office, position, or employ-
mnent, nor shall the amount of any such bonus be taken into consideration or included
in any calculation respecting any amount to be paid into or out of any pension,
retirement or other similar fund or in any similar connection.

5. If funds sufficient to pay any bonus granted under this act are not otherwise
available, the same shall be raised by the county or municipality chargeable with the
ultimate payment thereof by means of the issue of emergency notes or emergency
bonds, pursuant to the provisions of section 40:2-31 of the Revised Statutes; and
the governing body of any municipality shall raise, in the same manner, such amounts
as shall be certified by the board of education of the school district for the purpgse of
carrying out the provisions of this act.

6. The provisions of this act shall apply regardless of the method by which the
salary or pay was or is fixed.

7. The provisions of this act shall not be held or construed to permit such body,
board or officer to grant or pay any such bonus to any person after the thirty-first
day of December, one thousand nine hundred and fifty-two.

8. This act shall take effect immediately.

Approved February 15, 1951,

CuarrEr 7, Laws or 1951

Aw Acr to amend “An act concerning motor vehicle special learners’ permits, and
supplementing article two of chapter three of Title 39 of the Revised Statutes,”
approved May tenth, one thousand nine hundred and fifty (P. L. 1950, ¢. 127).

BE 1T ENACTED by the Senate and Geneval Assembly of the State of New Jersey:

1. Section one of the act of which this act is amendatory is amended to read as
follows:

1. The Director of the Division of Motor Vehicles may issue to a person over
sizteen years and six months of age a special learner’s permit, under the hand and
seal of the director, allowing such person, for the purpose of fitting himself to
become a motor vehicle driver, to operate a dual pedal c:ontr,olled motor vehicle fo; a
specified period, not in excess of a school year beginning in September and ending
in the June following, while enrolled in a course of behind-the-wheel automobile
driving education approved by the State Department of Education and conducted in
a public, parochial or private school of this Statq, which special learner’s permit shall
be issued in lieu of the learner’s permit provided for in section 39:3-13 of the
Revised Statutes.

The special learner’s permit described above shall be reiained in the office of the
school principal at all times except during such time as the person to whom the
permit {5 issued is undergoing behind-the-wheel automobile driving instruction.

2. Section four of the act of which this act is amendatory is amended to read as
follows:

4. The holder of a special learner’s permit shall be entitled to examination for a
driver’s license upon attaining the age of sevenicen years and upon the satisfactory
completion of an approved behind-theé-wheel automobile driving education course as
indicated upon the face of the special permit over the signature of the principal of
the school in which the course was conducted.

3. This act shall take effect immediately.

Approved March 19, 1951,

Cuaarrer 18, Laws or 1951

Ax Acr to supplement “An act concerning persons holding office, position or
employment, other than for a fixed term or period, under the government of this
State or of any county, municipality, school district or other political subdivision
of this State or of any board, body, agency or commission of this State or of
any county, municipality or school district therecf, who after July first, one
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thousand nine hundred and forty, have entered, or hereafter shall enter, the
active military or naval service of the United States or of this State, in time of
war or an emergency, or for or during any period of training, or pursuant tc
or in comnection with the operation of any system of selective service, or who.
after July first, one thousand nine hundred and forty, have entered or hereafter,
in time of war, shall enter the active service of the United States Merchant
Marine, or the active service of the Women's Army Auxiliary Corps, the
Women's Reserve of the Naval Reserve or any similar organization authorized
by the United States to serve with the Army or Navy,” approved May sixteenth,
one thousand nine hundred and forty-one (P. L. 1941, c. 119), as said Title
was amended by chapter three hundred twenty-seven of the laws of one thousand
nine hundred and forty-two.

BE 11 ENACTED by the Senate and General Asscmbly of the State of New Jersey:

1. As used in the act to which this act is a supplement, the term “emergency”
shall include, but shall not be limited to, any peried of time after June twenty-third,
one thousand nine hundred and fifty, and prior to the termination, suspension or
revocation of the proclamation of the existence of a national emergency issued by
the President of the United States on December sixteenth, one thousand nine hun-
dred and fifty, or termination of the existence of such national emergency by appro-
priate action of the President or Congress of the United States.

2. This act shall take effect immediately.

Approved April 2, 1951,

Cuarrer 21, Laws or 1951

AN Acr to amend the title of “An act concerning the rights, benefits and privileges
of certain persons holding office, position or employment under the government
of the State of New Jersey or of any county, municipality, school district or
other political subdivision of the State, or under any board, body, agency or
commission of the State or of any county, municipality or school district, who,
heretofore and subsequent te July first, one thousand nine hundred and forty,
entered or hereafter, in time of war, shall enter the active military or naval
service of the United States or the active service of the United States Merchant
Marine or the active service of the Women's Army Auxiliary Corps, the
Women's Reserve of the Naval Reserve or any similar organization authorized
by the United States to serve with the Army or Navy,” passed June sixteenth,
one thousand nine hundred and forty-two (P. L. 1942, ¢, 252), as said Title
was amended by chapter three hundred and twenty-six of the laws of one
thousand nine hundred and forty-two (P. L. 1942 ¢, 326) so that the same
shall read “An act concerning the rights, benefits and privileges of certain per-
sons holding office, position or employment under the government of the State
of New Jersey or of any county, municipality, school district or other political
subdivision of the State, or under any board, bedy, agency or commission of
the State or of any county, municipality or school district, who, heretofore and
subsequent to July first, one thousand nine hundred and forty, entered or here-
after, in time of war, shall enter, or heretofore or hereafter in time of emer«
gency entered or shall enter, the active military or naval service of the United
States or the active service of the United States Merchant Marine or the active
service of the Women's Army Auxiliary Corps, the Women’s Reserve of the
Naval Reserve or any similar organization authorized by the United States to
serve with the Army or Navy,” and to amend the body of said act.

BE 11 vacrED by the Senate and General Assembly of the State of New Jersey:

1. The title of “An act concerning the rights, benefits and privileges of certain
persons holding office, position or employment under the government of the State of
New Jersey or of any county, municipality, school district or other political subdivision
of the State, or under any board, body, agency or commission of the State or of
any county, municipality or school district, who, heretofore and subsequent to July
first, one thousand nine hundred and forty, entered or hereafter, in time of war,
shall enter the active military or naval service of the United States or the active
service of the United States Merchant Marine or the active service of the Women’s
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Army_Auxiliary Corps, the Women's Reserve of the Naval Reserve or any similar
organization authorized by the United States to serve with the Army or Navy”
passed June sixteenth, one thousand nine hundred and forty-two (P. L. 1942, ¢. 252),
as said Title was amended by chapter three hundred and twenty-six of the laws of
one thousand nine hundred and forty-two (P. L. 1942, c. 326), is amended to
read “An act concerning the rights, benefits and privileges of certain persons holding
office, position or employment under the government of the State of New Jersey
or of any county, municipality, school district or other polmcal stubdivision of the
State, or under any board, body, agency or commission of the State or of any
county, municipality or school district, who, heretofore and subsequent to July first,
one thousand nine hundred and forty, entered or hereafter; in time of war, shall
enter, or heretofore or hereafter in time of emergency entered or shall enter, the
active military or naval service of the United States or the active service of the
United States Merchant Marine or the active service of the Women's Army Auxiliary
Corps, the Women's Reserve of the Naval Reserve or any similar organization
authorized by the United States to serve with the Army or Navy.”

2. Section one of the act of which this act is amendatory is amended to read as
follows:

1. No person holding any office, position or employment under the government
of the State of New Jersey or of any county, municipality, school district or other
political subdivision of the State, or under any board, body, agency or commis-
sion of the State or of any county, municipality or school district, who, heretofore
and subsequent to July first, one thousand nine hundred and forty, entere(i or here-
after, in time of war, shall enter, or heretofore or herveafter in time of emergency
entered or shall enter, the active mlhtary or naval service of the United States or
the active service of the Women's Army Auxiliary Corps, the Women's Reserve of
the Naval Reserve or any similar organization authorized by the United States to
serve wnh the Army or Navy and who, at the time of such entry was or is a
member in good standing of any pension, retirement, or annuity fund, shall suffer
the loss or impairment of any of the rights, henefits or privileges accorded by the
laws governing such pension, retirement or annuity funds; and the time spent in such
service by any such person shall be considered as time spent in the office, position or
employment held by him at the time of his entry into such serviee, in all calculations
of the amount of pension to which he is entitled and of the years of service required
to entitle him to retire; provided, however, that in the event of the death or disability
of such person while in such service the pension to be paid such person or his
dependents shall be the amount, if any, remaining after calculating the amount of
pension that would be paid if such person had continued to hold such office, position
or employment until the time of his death or disability and had continued to receive
the same compensation as he received at the time of his entry into such service.

As used in this act the term “in fime of emer gency” shall mean and include any
time after June twmiy—tkmﬁ one thousand nine hundred and fifty, and prior to the ter-
mination, suspension or revocation of the proclamation of the existence of a national
emergency issued by the President of the United States on December sixteenth, one
thousand nine hundred and fifty, or termination of the existence of such national
emergency by appropriate action of the President or Congress of the Uwnited States.

3. This act shall take effect immediately.

Approved April 3, 1951,

CuaprEr 91, Laws or 1951

AN Acr to amend the title of “An act concerning persons holding certain offices,
positions and employments in the public school system of this State who, after
July first, one thousand nine hundred and forty, have entered or hereafter shall
enter the active military or naval service of the United States or of this State,
in time of war or emergency, or for or during any period of training or pur-
suant to or in connection with the operation of any system of selective service
cr who, after July first, one thousand nine hundred and forty, have entered or
hereafter, in time of war, shall enter the active service of the Women's Army
Corps, the Women’s Reserve of the Naval Reserve ar any similar organization
authorized by the United States to serve with the Army or Navy, and to provide
for and protect their rights to employment, re-employment and tenure in such
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offices, positions and employments and the rights, privileges and benefits of cer-
tatn of them in any pension, retirement or annuity fund of which they were or
are members in good standing at the time of entering such service, and repealing
‘An act concerning the holders of offices, positions and employments, in the public
schools of thls State, concerning re- @mpl@yment acquisition of tenure and pro-
tecting pension rights when the holders of such offices, positions or employ-
ments enter the mulitary or naval services of the United States, and supplement-
ing Title 18 of the Revised Statutes,” approved May nineteenth, one thousand
nine hundred and forty-one (P. L. 1941, c. 134), as said title was amended by
chapter one hundred nineteen of the laws of one thousand nine hundred and
forty-two (P. L. 1942, c. 119),” approved April twenty-first, one thousand nine
hundred and forty-four (P, L. 1944, c¢. 226) so that the same shall read “An
act concerning persons holding certain offices, positions and employments in the
public school system of this State who, after July first, one thousand nine
hundred and forty, have entered or hereafter shall enter the active military
service of the United States or of this State, in time of war or emergency, or
for or during any period of training or pursuant to or in connection with the
operation of any system of selective service or who, after July first, one thousand
nine hundred and forty, have entered or hereafter, in time of war or emergency,
shall enter the active service of the Women's Army Corps, the Women'’s Reserve
of the Naval Reserve or any similar organization authorized by the United
States to serve with the Army or Navy, and to provide for and protect their
rights to employmens, re-employment and tenure mm such offices, positions and
employments and the rights, privileges and benefits of certain of them in any
pension, retirement or annuity fund of which they were or are members in good
standing at the time of entering such service, and repealing ‘An act concerning
the hoiders of offices, positions and employments, in the public schools of this
State, concerning re- employmant acquisition of tenure and protecting pension
rights when 1he holders of such offices, positions or employments enter the
mili tary or naval services of the United States, and supplementing Title 18 of
the Revised Statutes, approved May nineteenth, one thousand nine hundred and
forty-one (P. L. 1941 c. 134}, as said title was amended by chapter one hundred
mneteen of the laws of one thousand nine hundred and forty-two (P. L. 1942, c.
119).” approved April twenty-first, one thousand nine hundred and forty-four
(P. L. 1944, c. 226), and to amend and supplement the body of said act.

BE 11 ENACTED by the Scnate and General Assembly of the State of New Jersev:

1. The title of “An act concerning persons holding certain offices, positions and
employments in the public school system of this State who, after July first, one
thousand nine hundred and {forty, have entered or hereafter shall enter the active
military or naval service of the United States or of this State, in time of war or
emergency, or -for or during any period of training or pursuwant to or in connection
with the operation of any system of selective service or who, after July first, one
thousand nine hundred and forty, have entered or hereafter, in time of war, shall
enter the active service of the Women's Army Corps, the Womens Reserve of the
Naval Reserve or any similar organization authorized by the United States to serve
with the Army or Navy, and to provide for and protect their rights to employment,
re-employment and tenure in such offices, positions and employments and the rights,
privileges and benefits of certain of them in any pension, retirement or atmwty fund
of which they were or are members in good standing at the time of entering such
service, and repealing ‘An act concerning the holders of offices, positions and em-
ploxmentx. in the public schools of this State, concerning re-employment, acquisition
of tenure and protecting pension rights when the holders of such offices, positipns or
employments enter the military or naval services of the United States, and supple-
menting Title 18 of the Revised Statutes,” approved May nineteenth, one theusand
nine hundred and forty-one (P. L. 1941, c. 134), as said title was amended by chapter
one hundred nineteen of the laws of one thousand nine hundred and forty-two (P. L
1942, ¢. 119),” approved April twenty-first, one thousand nine hundred and forty-
four, is amended to read “An act concerning persons holding certain offices, positions
and employments in the public schoo! system of this State who, after July first, one
thousand nine hundred and forty, have entered or hereafter shall enter the active
military or naval service of the United States or of this State, in time of war or
emergency, or for or during any period of training or pursuant to or in connection
_with the operation of any system of selective service or who, after July first, one

28

& 5 a o i e e




You are viewing an archived copy from the New Jersey State Library.

thousand nine hundred and forty, have entered or hereafter, in time of war or
emergency, shall enter the active service of the Women’s Army Corps, the Women’s
Reserve of the Naval Reserve or any similar organization authorized by the United
States to serve with the Army or Navy, and to provide for and protect their
rights to employment, re-employment and tenure in such offices, positions and employ-
ments and the rights, privileges and benefits of certain of them in any pension, retire-
ment or annuity fund of which they were or are members in good standing at the
time of entering such service, and repealing ‘An act concerning the holders of offices,
positions and employments, in the public schools of this State, concerning re-employ-
ment, acquisition of tenure and protecting pension rights when the holders of such
offices, positions or employments enter the military or naval services of the United
States, and supplementing Title 18 of the Revised Statutes, approved May nineteenth,
one thousand nine hundred and forty-one (P. L. 1941, ¢. 134), as said title was
amended by chapter one hundred nineteen of the laws of one thousand nine hundred
and forty-two (P. L. 1942, ¢. 119),” approved April twenty-first, one.thousand nine
hundred and forty-four (P. L. 1944, c. 226).

2. Section three of the act of which this act is amendatory is amended to read
as follows:

3. Any person holding any office, position or employment in the public school
system of this State who, heretofore and subsequent to July first, one thousand nine
hundred and forty, entered or Lereafter, in time of war or emergency, shall enter
the active military or naval service of the United States or the active service of the
Women’s Army Corps, the Women's Reserve of the Naval Reserve or any similar
organization authorized by the United States to serve with the Army or Navy and
who, at the time of such entry was or is a member in good standing of any pension,
retirement or annuity fund, shall retain and have all of the rights, benefits and
privileges in said pension, retirement or annuity fund prescribed by chapter two
hundred fifty-two of the laws of ‘one thousand nine hundred and forty-two as
amended and supplemented and shall be subject to all the conditions and provisions
thereof except that if and in the event that during his said leave of absence the
salary of any such person was or shall be increased or if salary inerements arising
from the carrving out of a scale of salary increments in full force and effect in the
school district or public educational institution in which such person was employed
and applying to all persons so employed in the same classification as such person,
were or shall be granted, which such person would have enjoyved had he not entered
such service, his right to participate in the benefits of said pension, retirement or
annuity fund and the amount of the contributions required by said act to be made
to said pension, retirement or annuity fund shall be calculated on the basis of such
increased salary.

3. As used in this act the term “in time of emergency” shall mean and include
any time after June fwenty-third, one thousand wnine hundred and fifty and prior to
the termination, suspension oy revocation of the proclamation of the existence of a
national emergency issued by the President of the United States on December six-
teenth, one thousand nine hundred and fifty, or termination of the existence of such
;;fzfimzal emergency by appropriate action of the President or Congress of the United
States.

4. This act shall take effect immediately.

Approved May 22, 1951,

Cuarrer 98, Laws or 1951

Ax Acr to amend and supplement “An act concerning bribery and corruption in
connection with certain sporting contests, and supplementing subtitle thirteen
of Title 2 of the Revised Statutes,” approved April twenty-third, one thousand
nine hundred and forty-five (P. L. 1945, ¢. 217).

Be 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Section cne of the act of which this act is amendatory is amended to read as
follows:

1. Any person who shall, directly or indirectly, give or promise to give, any
money or, valuable thing, as a bribe, present or reward, to any person taking part
or intending to take part, as a professional or amateur participant, in any baseball,
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football, basketball or hockey game, boxing match or sporting contest, with intent
to induce such person to lose or cause the loss, or attempt to lose or cause the loss,
of any such game, match or contest, by such person or by the team or side of such
person, or fo refrain from using kis best efforts as o contestant in any such game,
match or contest, shall be guilty of a high misdemeanor, and punished by a fine not
exceeding ten thousand dollars ($10,000.00) or imprisonment at hard labor not exceed-
ing fen years, or both.

2. Section two of the act of which this act is amendatory is amended to read as
follows:

3. Any person taking part or expecting to take part, in any baseball, foothall,
basketball, or hockey game, boxing match or sporting contest, as a professional or
amateur participant, who shall solicit or receive, directly or indirectly, any money
or valuable thing, as a bribe, present or reward, to lose or cause the loss, or to
attempt to lose or cause the loss, of such game, match or contest, by such person or
by the team or side of such person, or fo refrain from using his best efforts as o
contestant in any such game, maich or contest, shall be guilty of a high misdemeanor,
and punished by a fine not exceeding five thousand dollars ($5,000.00), or imprison~
ment at hard labor not exceeding seven years, or both.

3. Any person taking part or expecting to take part, in any baseball, football,
basketball, or hockey game, boxing match or sporting contest, as a professional or
amateur participant, who shall be solicited to take or receive, directly or indirectly,
any money or valuable thing, as a bribe, present or reward, to lose or cause the loss,
or to attempt to lose or cause the loss, of such game, match or contest, by such
person or by the team or side of such person, or to refrain from using his best
efforts as a contestant in any such game, match or contest, and shall not with reason-
able prompiness report the same to the county prosecutor or the prosecutor of the
pleas of the county in which said solicitation is made, shall be guilty of a mis-
demeanor, and punished by a fine not exceeding one thousand dollars ($1,000.00), or
imprisonment not exceeding one year, or both.

4, This act shall take effect immediately.

Approved May 22, 1951,

Crarrer 128, Laws or 1951

AN Acr to preserve the tenure and pension rights of teachers in high schools in
school districts which unite to create a regional school district for the establish-
ment and development of high school education,

Br rr ENactED by the Senate and General Assembly of the State of New Jersey:

1. Whenever, subsequent to April first, one thousand nine hundred and fifty-one,
a regional school district shall be created for the establishment and development of
high school education, the tenure and pension rights of the four-year high school
teachers in any high school or schools located in any district or districts uniting to
create a regional district shall be recognized and preserved by the regional! board
of education of the newly created district in the organization and operation of any
high school in the regional district, and any period of employment in anv one or
all of the high schools in any district or districts uniting to create a regional dis-
trict shall count toward the acquisition of tenure in the new regional district. Noth-
ing contained herein shall be construed to apply to supervising principals or high
school principals.

2. For the purposes of this act, a four-year high school teacher shall mean any
high school teacher who, on the date of a referendum favorable to the creation of
a regional school district for the establishment and development of high school edu-
cation, is assigned for a majority of her time anywhere in grades nine to twelve,
inclusive, in any high school or schools in any district or districts uniting to create
a regional district for furthering high school education.

3. This act shall take effect immediately.
Approved May 31, 1951,
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CuaprrER 208, Laws or 1951

An Acr concerning pensioners in public employment, and amending section 43:3-1
of the Revised Statutes.

B 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. Section 43:3-1 of the Revised Statutes is amended to read as follows:

43:3-1. Any person who is recelving or who shall be entitled to receive any pen-
sion or subsidy from this or any other State or any county, municipality or _school
district of this or any other State, shall be ineligible to hold any public pesition or
employment other than elective in the State or in any county, municipality or school
district, unless he shall have previously notified and authorized the proper authorities
of said State, county, municipality or school district, from which he is receiving or
entitled to receive the pension that, for the duration of the term of office of his
public position or employment he elects fo receive (1) his pension or (2) the salary or
compensation allotted to his office or employment. Nothing in this chapter shall be
construed to affect any pension status or the remewal of payments of the pension
after the expiration of such term of office except that such person shall not accept
both such pensicn or subsidy ond salary or compensation for the time he held such
position or employment.

2. This act shall take effect immediately.

Approved June 13, 1952.

CuaprreERr 253, Laws or 1951

AN Acrt to provide for the coverage of certain persons holding office, position or
employment in the service of the State and of any county, municipality or school
district and of any public department, board, body, commission, institution,
agency, instrumentality or authority of, or in, the State and of, or in, any county,
municipality or schoaol district in the State under the old age and survivors insur-
ance provisions of Title II of the Federal Social Security Act, as amended.

By 171 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. In order to extend to certain persons holding office, position or employment
in the service of the State and of any county, municipality or school district and
of any public department, board, body, commission, institution, agency, instrumen-
tality or authority of, or in, the State and of, or in any county, municipality
or school district in the State and to the dependents and survivors of such
persons, the basic protection accorded to others by the old-age and survivors insur-
ance system embodied in the Federal Social Security Act, it is hereby declared
to be the public policy of this State, subject to the limitations of this act, that such
steps be taken as to provide such protection to such persons, on as broad a basis as is
permiited under the Social Security Act. ’

2. For the purposes of this act:

(a) The term “wages” means all remuneration for employment as defined herein,
including the cash value of all remuneration paid in any medium other than cash,
except that such term shall not include that part of such remuneration which, even
if it were for “employment” within the meaning of the Federal Insurance Con-
tributions Act, would net constitute “wages” within the meaning of that act;

(b) The term “employment” means any service performed by any person holding
office, position or employment in the service of the State or of any county, munici-
pality or school district or of any public department, board, body, commission, insti-
tution, agency, instrumentality or authority of, or in, the State or of, or in, any
county, municipality or school district in the State for such employer, except (1)
service which in the absence of an agreement entered into under this act would con-
stitute “employment” as defined in the Social Security Act: or (2) service which
under the Sacial Security Act may not be included in an agreement between the State
and the Federal Security Administrator entered into under this act.

(c) The term “employee” includes any person holding office, position or employ-
ment in the‘ service of the State or of any county, municipality or school district or
of any public department, board, body, commission, institution, agency, instrumentality
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or authority of, or in, the State or of, or in, any county, municipality or school dis-
trict in the State; provided, however, that neither the term “employee” as used in
this act nor any provision of this act shall apply to any person who is now or shall
hecome a member of any State, county or municipal pension fund created by any
law of this State. -

(d) The term “employer” means and includes the State and any county, munici-
pality or school district and any public department, board, body, commission, insti-
tution, agency, instrumentality or authority of, or in, the State and of, or in, any
county, municipality or school district in the State by whom employees, as defined
in this section, are emploved in employment, as defined in this section.

(e) The term “State Agency” means the State Treasurer.

(£} The term “Federal Security Administrator” includes any individual to whom
the Federal Security Administrator has delegated any of his functions under the
Social Security Act with respect to coverage under such act of employees of States
and their political subdivisions;

(g) The term “Social Security Act” means the Act of Congress approved August
14, 1935, chapter 331, 49 Stat. 620, officially cited as the “Social Security Act” (in-
cluding regulations and requirements issued pursuant thereto), as such act has been
and may from time to time be amended; and

(h) The term “Federal Insurance Contributions Act” means subchapter A of
chapter nine of the Federal Internal Revenue Code as such code has been and may
from time to time be amended.

3. The State Agency, with the approval of the Governor, is hereby aunthorized to
enter on behalf of the State into an agreement with the Federal Security Adminis~
trator, consistent with the terms and provisions of this act, for the purpose of extend-
ing the benefits of the Federal old-age and survivors insurance system to employees
with respect to services specified in such agreement which constitute “employment.”
Such agreement may contain such provisions relating to coverage, henefits, contri-
butions, effective date, modification and termination oif the agreement, administration,
and other appropriate provisions as the State Agency and Federal Security Admin-
istrator shall agree upon, but, except as may be otherwise required by or under the
Social Security Act as to the services to be covered, such agreement shall provide
in effect that:

(1) Benefits will be provided for employees whose services are covered by the
agreement (and their dependnts and survivors) on the same basis as though such
jfrvices constituted employment within the meaning of Title II of the Social Security

ct;

(2) The several employers other than the State shall pay to the State Agency
and the State Agency shall in turn pay to the Secretary of the Treasury the amounts
severally due on behalf of the State and of such other employers, at such time or
times as may be prescribed under the Social Security Act, contributions with respect
to wages {as defined in section two of this act), equal to the sum of the taxes
which would be imposed by sections 1400 and 1410 of the Federal Tnsurance Contri-
butions Act if the services covered by the agreement constituted employment within
the meaning of that act;

(3) Such agreement shall be effective with respect to services in employment
covered by the agreement performed after a date specified therein but in no event
may it be effective with respect to any such services performed prior to the first day
of the calendar year in which such agreement is entered into or in which the modi-
fication of the agreement making it applicable to such services, is entered into:

(4) All services which constitute employment as defined in section two and are
performed in the employ of the State by employees of the State, shall be covered by
the agreement;

(5) All services which constitute “employment” as defined in section two and
performed by the employees of any employer other than the State in this State and
are covered by a plan which is in conformity with the terms of the agreement and
has been approved by the State Agency shall be covered by the agreement,

4. (a) Every employee of the State whose services are covered by an agree-
ment entered into under section three shall be required to pay for the period of such
coverage, into the Contribution Fund established by section six, contributions, with
respect to wages (as defined in section two of this act), equal to the amount of
tax which would be imposed by section 1400 of the Federal Insuramce Contributions
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Act if such services constituted employment within the meaning of that act. Such
liability shall arise in consideration of the employee’s retention in the service of the
State, or his entry upon such service, after the enactment of this act.

(b) The contribution imposed by this section shall be collected by deducting the
amount of the contribution from wages as and when paid, but failure to make such
deduction shall not relieve the employee from liability for such contribution.

(¢) If more or less than the correct amount of the contribution imposed by this
section is paid or deducted with respect to any remuneration, proper adjustments, or
refund if adjustment is impracticable, shall be made, without interest, in such man-
ner and at such times as the State Agency shall prescribe.

5. (a) Each employer other than the State coming within the provisions of
this act is hereby authorized to submit for approval by the State Agency a plan for
extending the benefits of Title 11 of the Social Security Act, in conformity with
applicable provisions of such act, to employees of such employer. Each such plan
and any amendment thereof shall be approved by the State Agency if it finds that
such plan, or such plan as amended, is in conformity with such requirements as are
provided in regulations of the State Agency, except that no such plan shall be
approved unless:

(1) it is in conformity with the requirements of the Social Security Act and
with the agreement entered into under section three;

(2) it provides that all services which constitute emgloyment as defined in sec~
tion two and are performed in the employ of such employer by employees thereof,
shall be covered by the plan;

(3) it specifies the source or sources from which the fmlds necessary to make
the payments reguired by paragraph (1) of subsection (c) and by subsection {(d)
are expected to be derived and contains reasonable assurance that such sources will
be adequate for such purpose;

{4) it provides for such methods of administration of the plan by such employer
as are found by the State Agency to be necessary for the proper and efficient ad-
ministration of the plan;

(b) it provides that such employer will make such reports, in such form and
containing such information, as the State Agency may from time to time require,
and comply with such provisions as the State Agency or the Federal Security Admin-
istrator may from time to time find necessary to assure the correctness and verifi-
cation of such reports; and

(6) it authorizes the State Agency to terminate the plan in its entirety, in the
discretion of the State Agency, if it finds that there has been a failure to comply
substantially with any provision contained n such plan, such termination to take
effect at the expiration of such notice and on such conditions as may be provided by
regulations of the State Agency and may be consistent with the provisions of the
Social Security Act.

(b) The State Agency shall not finally refuse to approve a plan submitted by
any such employer under subsection (a), and shall not terminate an approved plan,
without reasonable notice and opportunity for hearing to the county or municipality
affected thereby.

(¢) (1) Each such employer as to which a plan has been approved under this
section shall pay into the Contribution Fund, with respect to wages (as defined in
section two of this act), at such time or times as the State Agency may by regula-
tion prescribe, contributions in the amounts and at the rates specified in the applicable
agreement entered into by the State Agency under section three,

(2) Each such employer required to make payments under paragraph (1) of
this subsection is authorized, in consideration of the employee’s retention in, or entry
upon, employment after enactment of this act, to impose upon each of its employees,
as to services which are cov ered by an approved plan, a contribution with respect to
his wages {(as defined in section two of this act), not exceeding the amount of tax
which would be imposed by section 1400 of the Federal Insurance Contrlbutlons Act if
such services constituted employment within the meaning of that act, and to deduct
the amount of such contribution from his wages as and when paid. Contributions
so collected shall be paild into the Contribution Fund in partial discharge of the
liability of such employer under paragraph (1) of this subsection. Failure to
d}fducft such contribution shall not relieve the employee or employer of liability
therefor.
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(d) Delinquent payments due under paragraph (1) of subsection (c) may, with
interest at the rate of six per centum (6%) per annum, be recovered by action in a
court of competent jurisdiction against the employer liable therefor or may, at
the request of the State Agency, be deducted from any other moneys payable to
such subdivision by any department or agency of the State.

6. (a) There is hereby established a special fund to be known as the Contribu-
tion Fund. Such fund shall consist of and there shall be deposited in such fund: (1)
all contributions, interest, and penalties collected under sections four and five; (2)
all moneys appropriated thereto under this act; (3) any property or securities and
earnings thereof acquired through the use of moneys belonging to the fund; (4)
interest earned upon any moneys in the fund; and (5) all sums recovered upon the
bond of the custodian or otherwise for losses sustained by the fund and all other
moneys received for the fund from any other source. Subject to the provisions of
this act, the State Agency is vested with full power, authority and jurisdiction over
the fund, including all moneys and property or securities belonging thereto, and may
perform any and all acts whether or not specifically designated, which are necessary
to the admunistration thereof and are consistent with the provisions of this act.

(b) The Contribution Fund shall be established and held separate and apart
from any other funds or moneys of the State and shall be used and administered
exclusively for the purpose of this act. Withdrawals from such fund shall be made
for, and solely for (A) payment of amounts requlred to be paid to the Secretary of
the Treasury purswant to an agreement entered into under section three; (B) pay-
ment of refunds prowded for in section four (¢) of this act; and (C) refunds of
overpayments, not otherwise adjustable, made by the State or any county or munici-
pality thereof.

(¢) From the Contribution Fund the custodian of the fund shall pay to the
Secretary of the Treasury such amounts and at such time or times as may be
directed by the State Agency in accordance with any agreement entered into under
section three and the Social Security Act.

{(d) The Treasurer of the State shall be cusiodian of the Contribution Fund and
shall administer such fund in accordance with the provisions of this act and the
directions of the State Agency and shall pay all warrants drawn upon it in accordance
with the provisions of this section and with such regulations as the State Agency
may prescribe pursuant thereto.

_{e) (1) There are hereby authorized to be appropriated anmually to the Con-
tribution Fund, in addition to the contributions collected and paid into the Contribu-
tion Fund under sections four and five, to be available for the purposes of section
six (b) and (c¢) until expended, such additional sums as are found to be necessary
in order to make the payments to the Secretary of the Treasury which the State is
obligated to make pursuant to an agreement entered into under section three.

(2) The State Agency shall submit to each regular session of the State Legis-
fature, at least ninety days in advance of the beginning of such session, an estimate
of the amounts authorized to be appropriated to the Contribiution Fund by paragraph
(1) of this subsection for the next appropriation period.

7. There is appropriated for the purposes of administering this act such sums as
may from time to time be included in an annwal or supplemental appropriation act.

8. The State Agency shall make and publish such rules and regulations, not
inconsistent with the provisions of this act, as it finds necessary or appropriate to the
efficient administration of the functions with which it is charged under this act.

9. The State Agency shall make studies concerning the problem of old-age and
survivors insurance protection for employees of the State and local governments and
their instrumentalities and concerning the operation of agreements made and plans
approved under this act and shall submit a report to the Legislature at the beginning
of each regular session, covering the administration and operation of this act during
the preceding calendar year, including such recommendations for amendments to
this act as it considers proper.

10. If any provision of this act, or the application thereof to any person or cir-
cumstance is held invalid, the remainder of the act and the application of such pro«
vision to other persons or circumstances shall not be affected thereby. .

11. This act shall take effect immediately.

Approved June 20, 1951,
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Cuarrer 308, Laws or 1951

AN Acr concerning the election of boards of education in certain cities.

Bg 11 ENACTED by the Senate and General Assembly of the State of New Jersey:

1. In every city of the second class, in any county which is a county of the
second class according to its population as shown by the census of the year one
thousand nine hundred and forty, governed by the commission form of government
and having a population of one hundred thousand or more, in which the mayor
appoints the board of education, the muaicipal clerk of such city, whenever there
is presented to him a petition signed by at least ten per centum (10%) of the regis-
tered voters of such city requesting that there shall be submitted to the voters therein,
the question whether or not the provisions of chapter seven of the Title, Education,
of the Revised Statutes (§ 18:7-1 et seq.), shall be adopted, shall cause such ques-
tion to be submitted to the voters therein as other public questions are submitted pur-
suant to Title 19 (Elections) of the Revised Statutes,

If a majority of the votes cast upon the question are for the adoption of the
provisions of such chapter, the school district in such city shall thereafter in all
respects be governed by the provisions of such chapter, and the board of education
therein shall have all the powers and duties given and imposed by the several pro-
visions of such chapter.

2. The question to be submitted as provided for herein, shall be submitted at the
next general or municipal election, whxchever shall occur first, followmg the filing
of a valid petition pursuant to the provisions of this act, except that in the event
such general or municipal election occurs within forty-five days of the filing of such
petition, the question shall be submitted at the next general or municipal election.

3. ‘The members of the board of education in office at the time of the acceptance
by the voters of the provision of chapter seven of Title 18 of the Revised Statutes,
shall continue in office until the organization meeting of the new board which shall
be elected at the annual school electlon, provided for by section 18:7-14 of the
Revised Statutes, following such acceptance.

4. This act shall take effect immediately,
Approved July 13, 1951,
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SCHOOL LAW DECISIONS
1950-1951
I

WHERE A FATHER CONSENTS TO HIS CHILDRENS RESIDENCE
WITH HIS DIVORCED WIFE, THE SCHOOIL DISTRICT WHEREIN

SHE RESIDES IS RESPONSIBLE FOR THE EDUCATION
OF THE CHILDREN.

Kennera B. Wavron,

Boarp

Petitioner,

Us. Drcision oF THE
OF EDUCATION OF THE CI’I‘Y oF COMMISSIONER OF EDUCATION

Bricanrting, ArLantic Counry,

Respondent.

For the Petitioner, Messrs. Moore, Butler & McGee (J. M. Butler, of Counsel}.
For the Respondent, Mr. Abraham Rosenberg.

The petitioner is a resident of the City of Brigantine in the County of Atlantic,
His two children are enrolled in the Atlantic City High School which is the designated
high school for the school district of the City of Brigantine. The Board of Education
of Brigantine has refused to pay the tuition of the children for the reason that, in the
opinion of said Board, they are domiciled in Linwood, New Jersey, and hence the
Board of Education of Linwood is responsible for their education.

The following facts are stipulated:

ul
B

({3-

Appellant is and has been a resident of the City of Brigantine continuously
since April, 1930,

Appellant is the father of two children, John G. Walton, 17 years of age, and
D. Sellers Walton, 15 years of age. John attended the public schools of
Brigantine through the 8th grade and D). Sellers through the 7th grade. John
attended Friends’ School in Atlantic City through 3 years of high school and
D. Sellers attended said Friends’ School for 8th grade work and for one year
of high school. Petitioner paid tuition to the Friends’ School for his said
children.

On April 13, 1948, appellant and his former wife, Jessie S. Walton, were
divorced. Prior to the divorce they entered into a written agreement under
date of February 21, 1948, in which, among other things, it was agreed that
the parties to such agreement should purchase a house at 2020 Shore Road,
Linwood, New Jersey, for the use of the said Jessie S. Walton and for their
sons. Said agreement provided for the payment of certain sums of money
to the former wife and for the support of the sons. Said agreement pro-
vided in respect to custody, in Paragraph 12 thereof, as follows:

It is further agreed hetween the parties hereto that their sons shall spend
two week-ends of each month with each parent and the said sons shall
spend their vacations with the party of the second part (appellant) ; with
the exception that if the said sons desire to spend any part of them with
the party of the first part (mother), they may do so; similarly if said
sons desire to spend any part of their school year with the party of the
second part, they may do so. It is agreed that their sons shall spend
alternate Thanksgiving Days and Christmases with each parent, such
xgsits to bi,i arranged to correspond as far as possible with the wishes of
their sons. .
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“Said agreement also provided in paragraph 13 thereof as follows:

‘During their periods of residence with one of the parties hereto it is
agreed that that party shall not remove nor allow their sons or one of
them to be removed from their home for a period of over two weeks
without the knowledge and consent of the other party, and in no case
beyond the boundaries of the continental United States without such
knowledge and consent (except in the coastal waters of the United
States) )

“4, The days that one or both of the said children have spent with appellant at
their home in Brigantine, New Jersey, for a typical year are as follows:

Spring vacations ......ieiiiriiiianeaas e 14 days
Summer VACAHIONS ..vrvuinreerarannunaenns vev.. 91 days
Thanksgiving vacation ..... ... ...cooiiien.., 4 days
Christmas vacation .......c.oovuiuieiineiiineanan. 14 days
Weekends with appellant of 2 days each ....... ... 34 days
Plus additional days at random, approximately .... 30 days

Total, approximately ................... 187 days

“The balance of the year is spent with their mother at 2020 Shore Road, Lin-
wood, New Jersey. There is maintained in Brigantine a bedroom, continuously
set up and appointed for their use, and many of their personal belongings and
clothing remain there,

5. During the summer of 1940, appellant and his {former wife decided to with-
draw them from Friends’ School in Atlantic City and enter them at the
Atlantic City High School which High School has heretofore been designated
by the Board of Iducation of the City of Brigantine as the High School to
which its ¢hildren should be sent, The High School designated by the Board
of Education of the City of Linwood is the Pleasantville High School.

“6. Prior to the 1949 school year appellant notified the Board of Education of
Brigantine of their wish to send the two children to Atlantic City High
School. On October 28, 1949, appellant was advised in writing by John J.
Rosenbaum, Secretary of the Board of Education of the City of Brigantine,
that the Board of Education had, on October 27, 1949, denied the application
fsml‘j p;;jfment of tuition for appellant’s children in the Atlantic City High

chool.”

The following was stipulated in a supplementary stipulation:

“In addition to the facts already stipulated, the following facts are stipulated
and agreed to:

“Kenneth B. Walton, the Appellant, and Jessie 8. Walton, now his
divorced wife, were divorced under and by virtue of a judgment and
decree of the Second Judicial District Court of the State of Nevada. The
said judgment and decree provided inter alia as follows:

‘OrpERED, ApTUDGED AND DECrREED: That plaintiff, Jessie S, Warton,
be, and she hereby is granted an absolute divorce, and that the bonds
of matrimony now and heretofore existing between plaintiff and de-
fendant, Kenxgra B. Warton, be, and the same hereby are forever
dissolved and each of the parties released from all the obligations
thereof, and restored to the status of an unmarried person,””

The decision in this case turns upon the determination of the domicile of the
children for the reason that the school district wherein the children are domiciled is
responsible for their education. The pertinent statute is R. S. 18:14~1, as amended
by L. 1947, c. 138, which reads in part as follows:

“18:14-1. Public schools shall be free to the following persons over five and
under twenty years of age:

“a. Any person who is domiciled within the school district;
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“h. Any person who is kept in the home of another person gratis as
if he were such other person’s own child, but the board of education
of any school district before accepting any such person as a pupil
in such district may require such other person to file with the secre-
tary or district clerk of the board, a sworn statement that he is
domiciled within the district, is supporting the child gratis, will
assume all personal cobligations for the child relative to school re-
quirements, and intends to so keep and support the child gratu-
itously and not merely through the school term;

¢. Any person whose parent or guardian, even though not domiciled
within the district, 1s residing temporarily therein but no person
who has had or shall have his all-year-round dwelling place within
the district for one year or longer shall be deemed temporarily resi-
dent therein; ... ”

Counsel for the petitioner contends that the domicile of a child is that of the
father. This contention is, generally speaking, well established. However, the domicile
of minor children can be changed with the consent of the father. Yarborough vs.
Yarborough, 290 U. 8. 202, 1t 1s stipulated that a written agreement was entered into
by the parents of the children whereby a house was purchased at 2020 Shore Road,
Linwood, for the use of the divorced wile and for their sons. It is also stipulated
that the sons spent their school days in Linwood with their mother. Only vacations
and certain week-ends were spent with the father. It is the opinion of the Commis-
sioner that the father has consented to the children’s residence with the mother and,
thereby, the children are domiciled in Linwood.

Petitioner contends that Mansfield Township vs. State Board of Education, 101
N. J. L. 474, is dispositive of the question at issue, It is the opinion of the Commis-
sioner that the Mansfield case is not applicable. In that case the Court held that a
child sent into the State to live in a boarding house was not entitled to an education
at public expense. That situation can be distinguished from a situation where children
reside with their mother with the consent of the father.

Ordinarily, children residing in a district without a high school must travel to a
designated high school in the bus turnished by the board of education of the sending
district. It happens in this case that both parents desire the children to attend Atlantic
City High School and transportation facilities are not available, In most cases,
however, it would not be possible for children of a diverced mother to travel to the
school district where the father resides. In deciding this case, the Commissioner must
avoid the establishment of a precedent whereby the children of divorced parents might
encounter difficulty in securing an education.

If the petitioner should prevail in this case, a school district in which children of
divorced parents are residing with their mother could save money by refusing to pay
their tuition to high school on the theory that they are not domiciled in the district.
It is the opinion of the Commissioner that such was not the intention of the Legislature,

The Commissioner finds and determines that the children of the petitioner are
domiciled with the mother within the intendment of R, S. 18:14-1, as amended, and
that the Board of Education of the Borough of Linwood is responsible for their
education in the high school designated to receive the pupils of the district. The
petition is dismissed.

CoMMISSIONER 0F EpUCATION.

July 7, 1950.
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DECISION OF THE STATE BOARD OF EDUCATION

The decision appealed from is affirmed, {for the reasons stated in the opinion filed
by the Commissioner of Education.

September 8, 1950.
11

THE COMMISSIONER WILL GRANT AN APPLICATION FOR CHANGE
OF DESIGNATION OR ALLOCATION OF PUPILS ONLY WHEN
HE IS SATISFIED THAT BENEFITS TO THE PUPILS THEREBY
WILL OUTWEIGH THE LOSS TO THE RECEIVING DISTRICT

Boarp oF Epucarion of T BoroucH
or HawortH, .
Petitioner,
vs. Decisiox or raz
CoMMISSIONER OF EDUCATION
Boarn or EpucarioNn or THE BoroucH
or DumMonT,
Respondent.

For the Petitioner, Winne & Banta (Mr. George Winne, of Counsel}.
For the Respondent, Walter H. Jones.

The Beoard of Education of the Borough of Haworth sends forty-eight per cent
(48%) of its high school pupils to the Dumont High School and fifty-two per cent
(52%) to the Tenafly High School. This allocation of pupils was in effect in 1943-
1944 and became fixed by the provisions of R. S. 18:14-7 as amended by Chapter 210
of the Laws of 1944,

The Board of Education of the Borough of Haworth, pursuant to R. 8. 18:14-7,
has petitioned the Commissioner for authorization to send all its pupils to the Tenafly
High School, or, in the alternative, for a reallocation of pupils between Tenafly and
Dumont. The case is presented on a stipulation of facts and sworn certifications by
Burton Johnson, Principal of the Tenafly High School, and by Charles A. Seizer,
Supervising Principal of the Dumont Schools, in lieu of testimony. These certifica~
tions constitute the factual evidence for deciding the various issues. The Commis-
sioner can also take notice of the records available to him in the State Department of
F.ducation. Able briefs were prepared by counsel for the parties and the issues were
also argued orally.

The pertinent statute reads in part as follows:

“18:14-7. Any school district heretofore or hereafter created, which has
not heretofore designated a high school or schools outside such district for the
children thereof to attend, and which district lacks or shall fack high school facili-
ties within the district for the children thereof to attend, may designate any high
school or schools of this State as the school or schools which the children of such
district are to attend. Whenever two or more schools are designated, .the board of
education of such scheol district shall make an allocation and apportionment of
pupils to the designated high school.

“If no such allocation or apportionment of pupils has been made by resolution
of the board of education of such district prior to the academic year 1943-1944, the
actual allocation and apporticnment of pupils to the designated high schools in
effect in the academic vear 1943-1944 shall be deemed to be the allocation and ap-
portionment of pupils Tor the purpose of this section. .

“No designation of a high school or schools heretofore or hereafter made by
any district either under this section or under any prior law shall be changed unless
good and sufficient reason exists for such change and unless an application there-
for is made to and approved by the Commissioner. 'Whenever two or more high
schools have been designated, the Commissioner shall make equitable determina-
tions on applications for change of designation and allocation and apportionment
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byhalli:«:ating and apportioning pupils of the sending district to the designated high
schools.”

In considering an application for a change of designation or reallocation of pupils,
the Commissioner must be mindful of the purpose of the high school designation law,
In this State there are 165 school districts which maintain high schools for pupils of
all high school grades. This means that 387 school districts must depend upon the 165
for the education of their high school pupils. This arrangement is mutually
advantageous. The sending districts obtain high school facilities cheaper than such
facilities can be provided by themselves and the additional pupils enable the receiving
districts to expand their educational offerings and reduce their overhead.

The success of the so-called “receiving-sending set-up”” has given New Jersey an
enviable position in the nation in secondary education. New Jersey has fewer small
high schools than any other State in the United States. It was to give stability to
the receiving-sending set-up that the first high school designation law was enacted.
Before the enactment of this law, receiving districts hesitated to bond themselves to
erect buildings and to expand their facilities to provide for tuition pupils for the fear
that the tuition pupils might be withdrawn after the facilities have been provided. The
high school designation law protects such districts from the withdrawal of tuition
pupils without good cause. This statute benefits the sending district as well as the
receiving district.  If the law were not in effect, many sending districts, either
individually or by uniting with other districts, would be burdened with the erection
and maintenance of high schools.

In order to provide for cases where good and sufficient reasons exist for the
transfer of pupils to another high school, the Legislature charged the Commissioner
with the duty of determining when there is good and sufficient reason for a change
of des.gnation. The Commissioner feels constrained to exercise his discretion under
the statute with great caution. Otherwise, the law will not accomplish the salutary
purposes intended by the Legislature. Accordingly, the Commissioner will grant an
application for change of designation or reallocation of pupils only when he is satished
that positive benefits will accrue thereby to the high school pupils sufficient to over-
come the claims of the receiving district to these pupils.

The burden of proof rests upon the petitioning board to establish the good and
sufficient reason for change required by R. 8. 18:14-7. It is the opinion of the
Commissioner that the petitioner has not sustained this burden of proof. The petitioner
behieves that the curriculum of the Tenafly High School is better suited for its
students because of the emphasis of the Tenafly High School on college preparation.
There is no doubt that the Tenafly High School is an excellent school, but the Dumont
High School is also an excellent high school which can adequately prepare its
graduates for college, The petitioner also asserts that there are intangible benefits
which would result from a change of designation, Such intangible benefits are too
indefinite to consider in the light of the requirements of the law.

A careful study of the well prepared certifications by Supervising Principal Selzer
and Principal Johnson does not disclose good and sufficient cause for any change of
designation or reallocation of pupils. Accordingly, the Commissioner must dismiss
the petition.

CoMMISSIONER OF EDUCATION.
August 24, 1950,
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111

WHEN A POSITION IS ABOLISHED IN A DISTINCTIVE CLASSIFICA-
TION, THE SALARY OF THE POSITION IS ALSO ABOLISHED AND
THE INCUMBENT OF THE ABOLISHED POSITION IS ENTITLED
ONLY TO THE SALARY OF THE POSITION IN THE CLASSI-
FICATION WHICH HE HOLDS AS THE RESULT OF
THE ABOLITION OF HIS FORMER POSITION

Howarp E. Dzivy,

Petitioner,
s, Drcision oF THE
Boaro or Epucarion of 1ag CITy oOF CoMMISSIONER OF EDUCATION
Jersey Crry, Hupsoxn County,
Respondent.

For the Petitioner, Milton A. Feller.
For the Respondent, Robert H. Doherty.

The petitioner, who had acquired tenure in the Jersey City School System as
Grammar School Principal at a salary of $6,431.80 per annum, was, at a meeting of
the Board of Education of the City of Jersey City, held on March 20, 1947, appointed
to the position of Grammar Principal assigned to the Office of the Superinendent of
Schools in charge of Statistics, effective March 14, 1947, at an annual salary of
$8,000.00. On December 16, 1948, his salary was increased to $9,00000. On December
1, 1949, his position as Grammar Principal assigned to the Office of the Superintendent
of Schools in charge of Statistics was abolished for reasons of economy, effective
December 15, 1949, Thereafter, the petitioner served as Principal of Grammar School
No. 3 at a salary of $7,200.00 per annum. He alleges that he has been subjected to a
reduction of salary without charges being preferred against him and without a hearing,
contrary to the provisions of R. 8. 18:13-17 which read as follows:

“18:13-17. No teacher, principal, or supervising principal under the tenure
referred to in section 18:13-16 of this title shall be dismissed or subjected to a
reduction of salary in the school district except for inefficiency, incapacity, conduct
unbecoming a teacher or other just cause and after a written charge of the cause
or causes has been preferred against him, signed by the person or persons making
the same, and filed with the secretary or clerk of the board of education having
control of the school in which the service is heing rendered, and after the charge
has been examined into and found true in fact by the board of education upon
reasonable notice to the person charged, who may be represented by counsel at
the hearing. Charges may be filed by any person, whether a member of the school
board or not.”

Petitioner seeks an order from the Commissioner:

1. Directing the respondent to restore to the petitioner the amount of salary he was
receiving before he was subjected to the alleged illegal reduction of the same.

2. Directing the respondent to account for and pay to the petitioner all sums with-
held from him by reason of said alleged reduction of salary.

Respondent denies that it is indebted to the petitioner in any sum for reduction
in salary as Grammar School Principal for the reason that the services performed
by him as Grammar Principal assigned to the Office of the Superintendent of Schools
in charge of Statistics from March 20, 1947, until the position was abolished, were
in a different classification and category than those performed by a grammar school
principal, The salary paid during this period was for services periormed for the
Superintendent of Schools as a statistician and, accordingly, when the position of
Grammar Principal assigned to the Office of the Superintendent of Schools in
charge of Statistics was abolished, his salary reverted to that of Grammar School
Principal.
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The following has been established in previous decisions of the Commissioner,

the State Board of Education, and the Courts of this State:

1.

A board of education may abolish a position in good faith.

Weider vs. Board of Education of High Bridge, 112 N. J. 1. 285; Harker
vs. Bayonne, 85 N. J. L. 176; Werlock vs. Board of Education, 5 N. J.
S.L.D.4 5N J. 8 L. D. 28 5 N. J. Super. 140,

When, as a result of the abolition of a position, the incumbent takes a position
in a different classification, he is entitled only to the salary paid for the position
in that classification,

Decision of the Commissioner of Education in the case of Kelly vs. Board
of Hducation of Red Bank, January 7, 1941; Werlock vs. Beard of Education,
5N.J.S. L.D. 4 5N. J.5 L. D. 28 5 N. J. Super, 140,

A reduction in salary within the intent of the tenure law means paying less salary
for services performed in the same classification. This provision of the tenure
law was intended to prevent a board of education from forcing a resignation of
an employee protected by the tenure law through the device of decreasing his
salary to a pomnt where he could not afford to continue in the employ of the board.
Paying less salary to a person who performs duties in a different classification
as a result of the abolition of his position in another classification is not con-
sidered to be a reduction in salary within the meaning of the tenure law,

Reed vs. Board of Education of Trenton, 1938 School Law Decisions, at
page 441; Werlock vs. Board of Education, supra.

A person performing services in a distinctive classification or category cannot
be transferred to a different classification or category paying a lower salary as
long as the position in the higher paid classification continues to exist.

Cassidy vs. Board of Education of Jersey City, 1938 School Law Decisions,
368, at pages 371 and 373.

The crux of the matter in this case appears to be, therefore, whether the services

performed by the petitioner as Grammar Principal assigned to the Office of the
Superintendent of Schools in charge of Statistics were in a distinctive classification
from those performed by other grammar school principals.

The following is stipulated, subject to the objection of the attorney for the peti-

tioner on the ground that such evidence is irrelevant and immaterial to the issues
involved in this case: :

“l. ‘That upon the appointment to the Office of Superintendent of Schools of
Jersey City as Statistician on March 20, 1947, the Petitioner’s salary was
simultanecusly raised from the basic salary of a Grammar School Principal
to the sum of Eight Thousand Dollars and that such sum is in excess of sal-
aries paid to Grammar School Principals for the duties performed in the
Jersey City School District.

“2. That, during the period between March 20, 1947, and December 23, 1949, the

petitioner while performing duties as a Statistician in the Superintendent’s

face, did no work generally performed by a Grammar School Principal and

that he had no school assigned to him to perform the functions of a Grammar
School Principal.

“3. That when Petitioner’s salary was increased, on December 16, 1948, to take
effect on July 1, 1949, from eight thousand to nine thousand dollars per
annum, such increase was made at the time when he was Statistician, under
the supervision of the Superintendent of Schools, and that at such time he
was performing duties as a Statistician and not the duties of a Grammar
School Principal.

“4. That the petitioner was not performing work after March 20, 1947, in the
Superintendent’s Office, as additional work to his duties as Grammar School
Principal, as he had abandoned work assigned to him as Grammar School
Principal and had no school assigned to him where he could perform such
duties and, in fact, was performing duties in his new position as statistician.
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“5. 'That a Grammar School Principal has supervision of the school in his charge,
and that his duties are set forth in the Rules and Regulations of the Board
of Education, pages 22 to 27, which are to be considered a part of this
stipulation.

“6. That the position of petitioner, Howard F. Deily, Grammar School Principal,
assigned to the Office of Superintendent of Schools, in charge of Statistics,
was abolished for reasons of economy by resolution of the Respondent Board,
dated December 1, 1949, effective December 15, 1949.”

A reading of the Rules and Regulations of the Board of Education of the
City of Jersey City, relating to Principals of Schools, indicates that the work of a
statistician has nothing in common with the duties prescribed for a Grammar School
Principal.

It is the opinion of the Commissioner that the petitioner was not in actual fact a
Grammar School Principal during the period of his service in the Superintendent’s
Office, even though he was calied “Grammar Principal assigned to the Office of the
Superintendent of Schools in charge of Statistics.” In the case of Alice M. DeBros
vs. Board of Education of the Town of West New York, 2 N. J. 8. 1. D. 44, at
pages 47 and 48 (affirmed by the State Board of Education without written opinion,
June 7, 1946) the Commissioner said:

“Bestowing the title of ‘principal’ upon a person does not confer upon him
the legal status of a principal. ‘Courts will not be controlled by the nomenclature
the parties apply to their relationship. Capozzoli vs. Stone and Webster En-
gineering Corporation, 42 Atl. Rep. 2d Series, 524 at 525.

“In the case of Phelps vs. State Board of Education, 115 N. J. L. 310,
affirmed by Court of Errors and Appeals, 116 N. J. L. 412, in referring to the
proper classification of so-called ‘teacher-clerks,” the Supreme Court said:

‘As to the two so-called “teacher-clerks,” we think that one holding a
teacher’s certificate, but doing only clerical work is properly classified as a.
clerk. The question is what such a persen is doing, not what he or she is
certified as qualified to do.

“An examination of the statutory powers and duties of a principal reveals
that a principal, as contemplated by the statutes, is a person having charge of a
school building with certain responsibilities with respect to the building, the
teachers, and the pupils.

“The following are some of the powers and duties of a prineipal, prescribed
by statute:

“l. In a school where more than one teacher is employed, the principal makes
an annual report to the county or city superintendent on blanks furnished by
the Commissioner of Education. (Section 18:13-114.)

“2. In a school where there is more than one teacher employed, the principal
alone may suspend a pupil. (Section 18:13-116.)

“3. When there is evidence of departure from normal health of any child, the
principal of the school shall, upon recommendation of the school nurse, ex-
clude such child from the building., (Section 18:14-59.)

“4, The principal is required to conduct fire drills and see that furnace rooms
and fire doors are closed during school hours, and require teachers to keep
doors and exits unlocked. (Sections 18:14-106 and 18:14-107.)

“5. The principal over a local school system serves as a public library trustee in
the event that there is no city superintendent or supervising principal, (Sec-
tion 40:54-9.)

“Rules 87, 90, 91, 95 and 109 of the Rules and Regulations of the State Board
of Education, found in the 1938 Edition of the New Jersey School Law, also
indicate that the State Board regards a principal as one who has charge of a
school building.
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“It is the opinion of the Commissioner that a person, whose duties are those
of a research worker, is not a principal as contemplated by the School Law.”

Even if it were held that petitioner was a Principal during the period he served as
a statistician, he could not prevail in the instant case for the reason that the so-called
position of Grammar Principal assigned to the Office of the Superintendent of Schools
in charge of Statistics is certainly a very distinct type of principalship and hence
can be pé‘operly placed in a different classification or category in so far as salary is
concerned.

It is significant that the petitioner’s salary was fixed in excess of salaries paid to
other grammar school principals in the March 20, 1947, resolution of the Board of
Education, whereby he was appointed as Grammar Principal assigned to the Office of
the Superintendent of Schools in charge of Statistics. The Commissioner concludes
that the petitioner, as Grammar Principal assigned to the Office of the Superintendent
of Schools in charge of Statistics, held a distinctive position and that the higher
salary was connected with this position. Therefore, when the position was abolished,
the salary for the position was abolished.

Counsel for petitioner argues that the higher salary was given unconditionally,
that petitioner’s assignment was not temporary, that he was assigned or transferred,
and cites precedents to show that in cases of transfers, salaries cannot be reduced.
However significant the words “assignment” or “transfer” may be in other cases, they
are not determining in his case. Regardless of whether he was “assigned” or “trans-
ferred” “temporarily” or “permanently,” the petitioner held a distinctive position at a
higher salary than other principals. This position the board had a right to abolish
and the incumbent of the abolished position was entitled only to the salary of the
position to which he reverted,

Counsel for the petitioner further argues that even if the Jersey City Board of
F.ducation had a legal right to reduce the petitioner’s salary, the method was an illegal
one for the reason that the Board proceeded to pay the petitioner less than he had
been receiving without authorizing this reduction by an appropriate resolution.

The Commissioner takes the view that paying less to a person who reverts to
another classification, as the result of the abolition of a position in a distinctive
classification, is not a reduction of salary within the intent of the tenure law. The
salary went out of existence with the position. Presumably, some official of the
board paid the petitioner his salary according to the salary schedule for Grammar
School Principal in charge of school buildings.

If there be any technical irregularity on the part of the Board of Education, it
does not lie in its failure to pass a resolution reducing the petitioner’s salary for the
reason that there was no reduction in salary within the intent of the tenure law. The
technical irregularity, if any, would lie in the Board’s failure to take formal action
to fix petitioner’s salary according to the schedule for the position which he now
holds as the result of the abolition of his position in a distinctive classification. Of
course, a study of the minutes of the Board of Education and the salary schedule in
effect 1n Jersey City would be required to determine whether there was any technical
irregularity. Such a determination is unnecessary for the reason that the petitioner
has no cause to complain of any technical failure of the Jersey City Board, if he is
receiving the salary of a Grammar School Principal in charge of a building, to which
he is entitled. Furthermore, it would seem that by defending this suit, the Board of
Education ratified the action of the Board’'s official who fixed the salary of the peti-
tioner, although, in the view which the ComMissioner takes of this case, it is unneces-
sary to determine whether there was such a ratification.

It is the opinion of the Commissioner that the best interests of the school systems
and the school personnel of the State would not be served if the contentions of the
petitioner should prevail. Boards of education would hesitate to establish new services
and create new positions with higher compensation if they felt compelled by law to
continue the higher salaries of the personnel if later developments made it advisable
to abolish the positions. Thus the school systems would be deprived of the advantages
of trying new things and the perscnmel would be deprived of higher salaries in new
positions,

For the foregoing reasons, the petition is dismissed,

CoMMISSIONER oF EDUCATION.
February 27, 1951,
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v

WHEN A VOTE OF A MAJORITY OF THE LEGAL BALLOTS CAST IS
REQUIRED BY LAW, REJECTED BALLOTS CANNOT BE CON-
SIDERED IN DETERMINING WHETHER A MAJORITY OF
THE LEGAL BALLOTS WAS CAST FOR A PROPOSITION

Av¥rep J. Coromso,

Petitioner,
s Decisrow or rug
Boarp or Epucarion oF T2E BorRoOUGH oF ConmpissioNER 0F EDUCATION
Haseroucxk Hercmrs, Berern Counrty,
Respondent,

For the Petitioner, Charles 8. Peraino.
For the Respondent, Julius Kepsel.

_On January 25, 1951, the Board of Education of the Borough of Hasbrouck
Heights, at a special election, submitted the following proposal to the legal voters:

“RESOLVED, that the Board of Education of the Borough of Hasbrouck
Heights, in the County of Bergen, is hereby authorized:

“(a) To accept from the Borough of Hasbrouck Heights, as a site for a
new high school a tract of land in the Borough containing approxi-
mately nine (9) acres, fronting on the Westerly side of the Boulevard
between Paterson and LaSalle Avenues and consisting of Lots 16 to
33, 37 to 40, 43 to 49, 51 to 64, 66 to 68, in all cases inclusive, in
Block 150, and Lots 9 to 19, 24 to 30, 33 and 34, in all cases inclusive,
in Block 151-A and

“(b) To construct on said tract a new school for use as a high school, to
expend therefor including incidental expenses not exceeding $835,000,
and to issue bonds of the School District for said purpose in the
principal amount of $835,000, thus using up all of the $35,715.09 bor-
rowing margin of the Borough of Hasbrouck Heights presently avail-
able for other improvements and zlso increasing its net debt $197,139.10
beyond said borrowing margin.”

The results as announced show the following:

Ballots Cast ... . viiiiiiivennnnn 2,030
Y S e 1,013
N i s 998
Rejected oo 19

The Commissioner was asked by petitioner for a recount of the ballots cast and
for a determination of the guestion as to whether rejected ballots are to be counted
as part of the total vote cast and, therefore, whether a majority should be based
thereon or upon the total votes cast minus rejected ballots.

On February 16, 1951, a recount was conducted by the Assistant Commissioner
of Fducation in charge of Controversies and Disputes in the County Administration
Building, Hackensack. The results of the recount show:

Ballots Cast ..ovvviviirvnanironennas 2,030
D 1,006
N O i e e e e 990
Rejected - vt i 34

Counsel agreed that the 34 ballots rejected could not be legally counted.
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While the proposal has a majority of 16 of the ballots counted, it falls 26 short
of a majority of all the ballots put in the ballot box. Therefore, the Commissioner
is called upon to rule upon the question whether the proposal needs for adoption a
majority of the hallots counted or a majority of the ballots put in the ballot box.

The pertinent statute is Section 18:7-85 of the Revised Statutes, which reads
as follows:

#18:7-85. The legal voters of a district may, either at the annual meeting of the
district or at a special meeting thereof called for that purpose, by the
vote of a wmajority of the legal ballots cast, authorize the board to
issue bonds of the district for any or all of the following purposes:

(a) Purchasing or taking and condemning land for school purposes
or improving such land.

(b) Building a schoothouse or schoolhouses or other buildings for
school purposes.

(c) Making additions, alterations, repairs or Improvements in or upon
any school house or other buildings.

(d) Purchasing school furniture and other necessary equipment.”’

In Bott vs. Secretary of State, 62 N. J. L. 107, affirmed by the Court of Errors
and Appeals, 63 N. J. 1. 289 at 300, a similar guestion was presented. to the Court
for determination, In this case an act of the Legislature, submitting a constitutional
amendment to the electorate of the State, provided that a majority of all the votes
cast in the State for and against the amendment would be required for adoption.
The certificate of the Board of State Canvassers showed the following result of
the referendum:

Names on Poll Books .............. 141,672
FOr tvieiniiianinnens e 70,443
Against L. e 69,642
Rejected ..ot 961

Thus, if the ballots rejected were considered in ascertaining the result, the amend-
ment was lost. On the other hand, if these ballots were not considered, the majority
in favor of the amendment was 801. It was held by the Court that the rejected
ballots were to be excluded from the computation of the votes cast for and against
the amendment as such ballots were simply nullities.

It should be noted that even though the law which was interpreted in the Bott
case, supra, did not specifically require a majority of the legal ballots cast, it was,
nevertheless, construed to mean a majority of the legal ballots cast. Therefore, the
fact that the statute which is being construed in the instant case specifically requires
a majority of the legal ballots cast, makes it clear that the Legislature intended to
exclude rejected ballots in computing the resulis of an election held pursuant to
Section 18:7-85. Further support for this view is found by comparing the language
of the sources of Section 18:7-85, among which are L. 1903 (2d Spec. Sess.), Chap-
ter 1, Section 97, p. 38, and the amendment of this section hy L. 1912, C. 259, Sec-
tion 1, p. 464. According to the 1903 statute, a majority of these present was reqguired,
while according to the 1912 amendment, the requirement was changed to a majority
of the legal votes cast. Thus it would appear that the petitioner would have had a
better legal basis for his contentions under the 1903 statute. It is clear, however,
that in amending the 1903 statute, the Legislature intended to consider only legal votes
cast in determining a majority.

The Commissioner finds and determines that the proposal submitted to the legal
voters on January 25, 1951, was carried by a majority of the legal votes cast.

Petitioner in his brief raises two questions not included in his petition of appeal:
1. The ballot was defective in that it was not in the precise form required by
statute.
2

2, The voters should have been permitted to vote separately for the site of the
proposed school and for the issuance of the bonds.
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It is the opinion of the Commissioner that these questions are raised too lafe.
By the terms of Section 18:7-89: “No action, suit, or proceeding to contest the
validity of any election ordering the issue of bonds or election or district meetmg
held pursuant to Section 18:7-94 of this Title shall be mstituted after the expiration
of twenty days from the date of such election or meeting.”

In the case of In re Special School Election in the Township of Tewksbury,
Hunterdon County, decided by the Commissioner of Education on August 11, 1949,
the Commissioner held that matters not included in the original petition could not be
introduced after the time to institute a proceeding to contest the validity of a bond-
ing election, pursuant to R. 8. 18:7-89, has expired. The Commissioner’s decision
was upheld by the Appellate Division of the Superior Court, 7 N. J. Sup. 141. The
ahove questions were not raised in the original petltmn, and the time for raising them
expired before the recount was held or petitioner’s brief presented. The Commis~
sioner was not requested to amend the petition.

However this may be, the objections to the ballot are without merit, It is well
established that an election will not be set aside for technical errors in election pro-
cedures which do not affect the results of the election. In re Clee, 119 N. J. L. 310.
In the Tewksbury Township case, supra, a similar question was raised about the
ballot used at the election, and it was held that the ballot was in substantial con-
formity with the directory provisions of the statute, It is the opinion of the Com-
missioner that the type of ballot used in the election under consideration did not
affect the result of the election,

As to the second objection, it is the opinion of the Commissioner that it was not
necessary to permit the legal voters to vote separately to accept a site for a high
school and to vote the bond issue, The question as framed is in accord with Section
18:7-68 of the Revised Statutes, which reads as follows:

“The board shall frame the propesal or proposals to be submitted to the
voters which shall be set forth in the notice of meeting and in the ballots. FEach
proposal shall state the purpose and amount of the bonds for such purpose. If
bonds for more than one purpose are proposed, separate proposals for each may
be submitted or several purposes may be submitted in one proposal which shall
state such purpose and ecither the total amount of bonds to be authorized there-
for, or the amount of bonds to be authorized for each purpose. Bonis authorized
in separate proposals may be combined in one issue. A proposal which authorizes
{hedg:}trchase of land shall be sufficient to anthorize taking and condemning such
and,

It is also in accord with the instructions and examples in Section IV of the “Instruc-
tions and Forms for Proceedings Authorizing the Bonding of Chapter 7 School Dis-
tricts of New Jersey, Revision of 1948”7 prepared by the State Department of FEdu-
cation to guide boards in submitting questions pursuant to Section 18:7-86.

The Commissioner has examined State vs. Boerd of Education of Cranberry
Township, 31 Atlantic Reporter at 1033, and Cadien vs. Board of Fducation of Cliff-
stde Park, 2 N. J. Misc. at 109, and does not consider them in point, It should also
be pointed out that both these decisions were rendered prior to the enactment of
Chapter 317 of the Laws of 1927, which is the source of Section 18:7-86, authorizing
several purposes to be submitted in one proposal.

The petition is dismissed.

CoMMISSIONER 0F EDUCATION.
March 20, 1951,
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DECISION OF THE STATE BOARD OF EDUCATION

The decision appealed from is affirmed, for the reasons stated in the opinion filed
by the Commissioner of Education.
June 1, 1951,

vV

THE BOARD OF COMMISSIONERS CAN EXERCISE NO CONTROL
OVER THE DISBURSEMENT OF THE FUNDS APPROPRIATED
AND RAISED FOR THE BOARD OF TRUSTEES OF THE
SCHOOL FOR INDUSTRIAL EDUCATION

Tur Boarp oF TRUSTEES 0F THE SCHOOL T
For Inpustrial EpucarioNn IN THE
Criy or HoBokex,

Petitioner,

vSs. Decrsion oF THE

Tre Boarp of COMMISSIONERS OF THE CoMMISSIONER OF EDUCATION
Mavor anp Couxcit of THE Crry of
HonokEx avp StepHEN E. MoNGIgLIo,
Diricror oF REVENUE AND FINANCE,

Respondent. J

For the Petitioner, Otmar J. Pellet,
For the Respendent, Dominick Marrone.

The petitioner, The Board of Trustees of the School for Industrial Education
in the City of Hoboken, complains that the Board of Commissioners and the Director
of Revenue and Finance have refused to pay to the petitioner the full amount of the
sum of $12,000.00 appropriated and raised by taxation in 1950 for the support of the
School for Industrial Education, Petitioner asks that an order be issued by the
Commissioner of Fducation requiring the respondents to pay forthwith to the peti-
tioner the full amount of the $12,000.00 appropriation,

Respoudents defend their refusal to pay the full appropriation on the grounds
(1) that onc-third of the appropriation is used for administrative personnel instead
of for strictly educational purposes; (2) that the $12,000.00 was appropriated with
the proviso that the Board of Trustees would receive a like amount from the State
of New Jersev; (3) that the school has been politically exploited in making jobs and
appointments; and (4) that the Board of Trustees have not practiced economy in con-
ducting the business of the school.

This case is presented on a Stipulation of Facts. There was oral argument
before the Assistant Commissioner of FEducation in Charge of Controversies and
%ﬁsgiutes in the Conference Room of the State Department of Education on February

, 1931,

Contentions (1), (3), and (4) raise the question whether the Board of Com-
missioners, having appropriated and raised funds by taxation pursuant to Section
18:15-18 of the Revised Statutes, is authorized to exercise control over the disburse-
ment of the funds and whether it may refuse to pay to the Board of Trustees any
part of the appropriation if, in its judgment, the funds are not being wisely expended.
The answer to this question must be in the negative.

It was established as early as 1863 in the case of Council of Newark vs. Board
of Education of Newark, 30 N. J. L. 374, that the board of education is given exclu-
sive control and management of funds appropriated for school purposes, and is not
subject to the direction or interference of the governing body of the municipality
except in purchasing real estate. The following 1s quoted from the decision:

“This hoard is by the charter made a corporation of itself, and endowed with
a perpetual succession, the right to sue and be sued, etc, as corporations usually
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are. All its powers and all its dtmes are expressly provided for in the charter
itself. It derives no powers, and is subject to no, control from the common
council. Tt is guite independent of it as the council is of the board; and all the
conncction which there is between them and all that they have to do with each
other is, that it is made the duty of the board of education to transmit to com-
morn council, annually, an estimate of the amount of moneys necessary for the
support of public schools in the city during the year, specifying particularly the
several sums required for each branch of expenditure and the common council
are then to determine, by resolution, the amount of moneys to be appropriated to
the public schools durmg the year, ‘and raise by tax the morney $0 appropriated ;
and the board of education is to expend the money 50 raised for the support of
the public schools in the city, according to the provisions of the charter, The
board of education is alse required to make to the common council an annual
report of the number and condition of the schools, and what has been done in
and for them during the vear. But in the disbursement and distribution of the
money raised the board of education are given the exclusive management and
control, and are in no way subject to the direction or interference of the com-
mon council, except that it cannot purchase real estate without its concurrence.”

In the case of Superintendent of Schools vs. Hammell, 31 N. J. L. 446, at 453,
it was said:

“It is obvious that the Legislature intended to place the public schools
entirely beyond the control of the common council, and not to subject the fund
ordered to be raised for them to any action or limitation by that place.”

In the case of Hayes vs. Townsend, 88 N. J. 1, 97, the Supreme Court referred
to the Newark decision supra and said:

) “This decision has never been reversed or overruled, and we think it is ap-
plicable to the case at bar. Thg general potvers of boards of education under
the school act are substantially similar to those in the Newark charter.”

It is the opinion of the Commissioner that the Newark and Hayes vs. Tounsend
cases, supra, are also applicable to the instant case. The powers and duties of “the
board of trustees of schools for industrial education” as set forth in Sections 18:15-21
and 22 of the Revised Statutes are substantially similar to those prescribed for boards
of education of school districts. The board of trustees under the terms of Section
18:15-22 is created a body corporate as are Chapters 6 and 7 districts under Sections
18:6-21 and 18:7-54, respectively. 1t is also expressly provided in Sections 18:15-19
and 18:15-21 of the Revised Statutes that the funds raised for industrial schools
shall be applied under the direction'of the board of trustees, The Commissioner con-
cludes that the respondents are without authority to exercise supervision or control
over the expenditures of the funds after such funds are appropriated for the industrial
school and, therefore, are without authority to withhold any part of these funds for
the reason that, in the judgment of the respondents, they are not being used wisely.

The final question raised by respondents’ second contention is whether the
respondents may reduce the amount of the $12,000.00 appropriation to $9,000.00 for
the reason that the State provided only $9,000.00 for the school pursuant to Section
18:15-24 of the Revised Statutes. This question must also be answered in the nega-
tive. No evidence was produced to show that the appropriation was made condi-
tionally nor was any statutory authority cited as a basis for making a conditional
appropriation.  The $12,000.00 appropriation was made for school purposes and can
be used for no other purpose. Hoboken vs. Phinney, 29 N. J. L. 65,

Section 18:15-24 of the Revised Statutes reads in part as follows:

“When any school or schools shall have been established in any city there
shall be contributed annually by the State, in the manner aforesaid, for the main-~
tenance and support thereof, a sum of money equal to that contributed each year
in the city for such purpose.

“The moneys contributed by the State as aforesaid shall not exceed in any
one year the sum of $30,000.00 for each school established and maintained as pro-
vided in this section.”
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The provisions of this section must, however, be implemented in the annual ap-
propriation bill according to another provision of this section that amounts paid from
the treasury for industrial schools must be directly appropriated for the purpose and
according to Paragraph 2 of Section II of Article VIII of the 1947 Constitution of .
New Jersey which provides that:

“No money shall be drawn from the State treasury but for appropriations
made by law.”

While it is well established that one Legislature cannot bind any one of its suc-
cessors to make an appropriation, previous Legislatures have consistently made ap-
propriations in accordance with this act. There is no doubt that the full $12,000.00
would have been included in the annual appropriation act, if there had been timely
notification that the local appropriation had been mcreased from $9,000.00 to
$12,000.00. TFor a number of years prior to 1948, the local appropriation had been
$9,000.00, which the State matched. When the local appropriation was increased to
$12,000.00, the increase was not reflected in the Appropriation Act because of lack
of timely notification. Therefore, only $9,000.00 was appropriated by the Legislature
and, consequently, because of the provisions of the Constitution and the law quoted
above only $9,000.00 could be paid by the State. It is the opinion of the Commis-
sioner that the respondents are without authority to withhold $3,000.00 of the
$12,000.00 because the State paid only $9,000.00.

The respondents are hereby ordered to turn over to the Board of Trustees of
the School for Industrial Education in the City of Hoboken the remainder due on
the $12,000.00 appropriation for 1950.

CoMMISSIONER OF EDUCATION,
March 29, 1951,

Vi

IN THE ABSENCE OF STATUTORY AUTHORITY, AN OFFICER
HOLDING FOR A DEFINITE TERM IS NOT REMOVABLE AT
PLEASURE, BUT ONLY FOR CAUSE

Wirriam F. SHERSHIN,
Petitioner,

s

Boarp o¢ Epucationy oF rtHE Crry of L Drcistox oF ruE
Crirrox, County OF PASSAIC, AND CoMMISSIONER OF EDUCATION
GEORrCE J. SMrrH, SUPERINTENDENT OF
Scuoors or THE Crry oF CrLiproxn,
Passarc Counry,

Respondent. v

For the Petitioner, Milton A. Feller.
For the Board of Education, Fred J. Friend.
For George J. Smith, John A. Matthews.

The question to be decided in this case is whether the Board of Education of the
City of Clifton, County of Passaic, on March 1, 1950, erred in rescinding the reso-
lution adopted by the Board on February 1, 1930, appointing the petitioner Super-
intendent of Schools effective July 1, 1(}5{} and, thereby, preventing him from as-
suming the duties of the superintendency at the beginning of the school year 1950~
1951. It is the opinion of the Commissioner that the Board of Education erred and
the petitioner should have been permitted to assume the duties of the superintendency
at the beginning of the school year 1950-1951.
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It appears that the Board of Education adopted on April 20, 1949, a resolution
which was amended on September 21, 1949, providing that

“all employees regardless of job, position, or office held, shall terminate their
employment after each reaches the age of 65 years”

On February 1, 1950, the Board reaffirmed the ahove-mentioned resolution and
retired pursuant thereto the incumbent Superintendent of Schools effective June 30,
1950. At the same meeting, the following resolution was adopted:

“Resolved: That William Shershin, now principal of School No. 8, be and
hereby is, appointed Superintendent of the Schools of the entire City of Clifton
School System, effective July 1, 1950, at a starting annual salary of $8,000, to
fill the vacancy caused by the retirement of the present Superintendent of Schools
on June 30, 1950.”

The minutes disclose that the meeting adjourned at 9:34 P. M.

On March 1, 1950, the following resolution was adopted:

“Resolved: That the resolution adopted by this Board on April 20, 1949, as
amended on September 21, 1949, and February 1, 1950, providing for the retire-
ment of employees who have or will reach the age of 65 years be and the same
is hereby rescinded ; and it is

“Further Resolved: That all notices of retirement prepared or delivered by
virtue of the aforesaid resolution be and the same are hereby cancelled.”

The following resolution was adopted at the March 1, 1930 meeting:

“Resolved: That the resolution adopted by this Board on February 1st, 1950,
appointing William Shershin Superintendent of Schools of the Clifton School
System effective July 1, 1950, be and the same is hereby rescinded and the said
appointment vacated.”

The respondent Board maintains that the following paragraph in the April 20,
1949, resolution, amended September 1, 1949, reaffirmed February 1, 1950, and
rescinded on March 1, 1950, authorizes the rescission of the retirement of the incum-
bent Superintendent :

“It Is Further Resolved: That this resolution may be rescinded, altered,
modified or amended in the discretion of the Board of Education of Clifton in
the County of Passaic, New Jersey, except that the pension of any employee
whose employment has been terminated by virtue of this resolution shall not
thereafter be affected by any action of this Board without legislative authority.”

The Board further contends that, inasmuch as the incumbent's retirement was
cancelled and he was under tenure, there was no vacancy for the petitioner to fill en
July 1, 1950. Therefore, respondent Board believes it acted correctly in vacating the
petitioner’s appointment. The Commissioner takes a different view. In the case of
Harris vs. Board of Education of the Township of Femberton, decided on April 18,
1939, a previous Commissioner held that

“an acquired right through the adoption of a resolution by a board of education
cannot be invalidated by a rescinding of the resolution at a subsequent meeting.”

The Commissioner relied an Whitney vs. VanBuskirk, 40 N. J. L. 462, which is also
very much in point in this case. In this case, the Court held as follows:

“The resignation of a public officer, to take effect at a future day named,

when accepted by competent authority, is valid and binding, and will take effect
according to its ferms.
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“A prospective appointment to public office, made by a Jbody which as then
constituted is empowered to fill the vacancy when it arises, is, in the absence of
express law forbidding it, a legal appointment, and vests title to the office in the
appointee,

“A deliberative body has the right to vote and reconsider its vote upon
measures before it, at 1ts own pleasure, until, by a final vote, accepted as such
by itself, a conclusion is reached. Such final action is shown by its adjourn-
ment thereon, the public promulga’non of its action, or by subsequent proceedings
inconsistent with a purpose to review.

“The power of appointment to office, when executed by the performance of
the last act made necessary in its execution, is not revocable without the consent
of the appointee.”

In the opinion of the Commissioner, the authority to rescind, alter, modify, or
amend the resolution of Apnl 20, 1949, as amended did not apply to a situation
where the rights of the petitioner had arisen prior to the rescission. It seems to the
Commissioner that the part of the resolution quoted above merely makes it clear
that the Board reserves the right to change its mind about future retirement of per-
sons of age 65. It cannot be construed, however) to restore a retired Superintendent
to an office to which another person had been appointed following his retirement.

It is the opinion of the Commissioner that the Board of Education retired the
incumbent Superintendent effective June 30, 1950, This created a vacancy as of that
date. According to Whitney vs. VonBuskirk, supra, the Board of Education had
the right to fill the vacancy. It appointed the petitioner as of July 1, 1950. He
accepted. The Board adjourned. The action of the Board in retiring the incumbent
Superintendent and in appointing the petitioner was a finality. The action being a
finality, the incumbent Superintendent, despite his years of faithiul and efficient
service, was in no better legal position than if he had never served the school system.
The rights of the petitioner had become vested. ‘The retired Superintendent could
not be appointed Superintendent again unless or until there was a vacancy. There
was no vacancy because the petitioner had been duly and legally appointed to the
superintendency.

Next it is necessary to determine the length of the petitioner's term. The
pertinent statute is R. 8. 18:6-37, which reads as follows:

“When a superintendent of schools is appointed, it shall be by a majority
vote of all the members of the board for a term not to exceed five years. He
shall receive such salary as the board shall determine, which salary shall not be
reduced during his employment. After a period of employiment rendered prior
or subsequent to April twenty-seventh, one thousand nine hundred and thirty-
one, a board may appoint such superintendent either for a term not to exceed
five years or without term to continue at the pleasure of the board. Under an
employment without term the superintendent may be removed by a majority vote
of all the members of the board. He shall have a seat in the board and the
right to speak on all educational matters, but not the right to vote. Nothing in
this section shall be construed as conferring permanent tenure.”

According to R. 8. 18:6-37, the initial appointment of a Superintendent of
Schools shall be for a term not to exceed five years. In the resclution appointing
the petitioner, the term is not precisely stated. Therefore, since the duration of the
term is not precisely stated, the length of the term must be determined by considering
all the circumstances. Dennis vs, Thermoid, 128 N. J. L. 303. By reason of the
express authority to make the initial appointment for a term of more than one year,
the Board of Education in appointing a Superintendent is not bound by the decisions
that a noncontinuous body cannot fix a term beyond the life of the appointing Board.

It is the opinion of the Commissioner that all the circumstances point to the
conclusion that the appointment was for a term of one year. It is common knowledge
and, therefore, the Commissioner can take judicial notice that schools are set up on
the basis of a school year. By the terms of R. 8. 18:14-76 the school year begins
on July first and ends on June thirtieth. The school staff generally is recruited and
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emploved for a school year or an academic year {September to June). As was said
at page 119 in the case of Mirable vs. Garfield, 1938 School Law Decisions, 116, this
practice may be considered to be the “common law” of school administration.

The petitioner was appointed effective July 1, 1950, at a starting annual salary of
$8,000.00. In view of the customs set forth above, it is not reasonable to suppose
that the Board of Education would appoint the petitioner for less than one school
year, If the Board had so intended, it would have made a definite arrangement
therefor. There is legal authority for holding that where an annual rate of salary
is the only indication of the length of a term, the term must be considered to be for
one year. Dennjs vs., Thermoid, 19 Misc. 614; affirmed, Dennis vs. Thermoid, 128
N, J. L. 303. The Commissioner holds that the petitioner’s term was fixed for one
year.

The Commissicner cannot agree with the contention of the respondent Board
that petitioner was not appointed for a fixed term but rather was appointed without
term to continue at the pleasure of the Board pursuant to R. 8. 18:6-37. According
to this statute, a person cannot be appointed without term until he has had experience
as a Superintendent. The power to appoint “without term” is an alternative to the
power to appoint for a fixed term. The law was amended for this purpose by
Chapter 272, Laws of 1931, as a result of the belief of certain schoolmen that, after
a period of service as Superintendent, it might be better for both the Superintendent
and the school system to have the Superintendent serve without term instead of
having the periodic discussion and speculation, often associated with the expiration
of a Superintendent’s term, as to whether the incumbent would he reappointed.
Thus, after a preliminary period of service as Superintendent, the Board of Educa-
tion must choose between the above-mentioned alternatives by affirmative action. It
is the opinion of the Commissioner that the Board’s failure to state a term in precise
language cannot be consirued to be an appointment “without term” within the intent
of R. S. 18:6-37. Furthermore, the petitioner was not eligible for an appointment
without term for the reason that he had had no previous service as a Superintendent.

The next question to be considered is whether the petitioner could be removed
by the Board. An office or positicn which is created by municipal ordinance or
resolution adopted pursuant to power conferred by the Iegislature upon the govérn-
ing body of the municipality for that purpese is just as much created by law, and its
term when fixed by such ordinance or resolution is just as much fixed by law as if
the Legislature had acted in the premises. McGrath vs. Bayonne, 85 N. J. L. 188,
Since he was appointed for a fixed term, there was no authority in the statute for
the Board to make a removal, A power of removal cannot be implied as an incident
to the power of appointment. No such power of removal exists, where the term of
office is fixed by law, unless expressly given by the statute. Murphy vs. Board of
Chosen Frecholders of Hudson County, 92 N. J. L. 244,

Employment for a fixed term may not be terminated at will without cause.
Dennis vs. Thermoid, supra.

A Superintendent of Schocls has been held to be an officer. Scull vs. Somers
Point, 1938 School Law Decistons, 265, In the absence of statutory authority, an
officer holding for a definite term is not removable at pleasure, but only for cause.
43 C. J. 656, sec. 1083. Power to remcve at pleasure an officer appointed for a
definite term will not be implied. Tt can exist only when expressly given, McQuillin
on Municipal Corporations, Second FEdition, Revised Vol. 2, 424, sec. 577. The
Commissioner concludes that, after his appointment for a term of one year, the
Board of Education was without power to remove the petitioner without cause during
the term for which he was appointed. The view which the Commissioner takes of
this case makes it unnecessary to decide any questions relating to the contract signed
by the petitioner,

The Commissioner finds and determines that the petitioner is the de jure Super-
intendent of Schools of Clifton and must be permitted to carry out the duties of his
office. The Board of Education of the City of Clifton in the County of Passaic is
directed to recognize the petitioner as the Superintendent of Schools of Clifton and
to carry out the resolution of February 1, 1930, appointing him to that office.

ComMaIsSIONER oF EDUCATION,
April 5, 1951,
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THE APPOINTMENT OF AN ASSISTANT SUPERINTENDENT OF
SCHOOLS WITHOUT THE PREVIOUS NOMINATION OF
THE SUPERINTENDENT OF SCHOOLS IS ILLEGAL

AMADEUS VALENTE,

Petitioner,
Us, Dxcisron oF THE
Boarp of Epucartion oF rEg Crry oF Comyrssionr oF Eptcariox
Horoxken, Huvson County,
Respondent.

For the Petitioner, James F. McGovern, Jr.
For the Respondent, William J, Hanley.

On or about June 21, 1948, the Board of Education of the City of Hoboken,
at a public meeting, passed a resolution creating a position of Assistant Superintendent
of Schools and designating Harry S. Keefe as Acting Assistant Superintendent of
Schools, The resolution reads as follows:

“Resolved: That the position of Assistant Superintendent of Schools be and
the same is hereby created; and be it further

“Resolved: That the Assistant Superintendent of Schools shall assist the
Superintendent of Schools in the enforcement of rules and regulations for the
government of schools and render such services as may be specifically prescribed,
directed or assigned by the Superintendent on the adoption and with the approval
of the Board of Education; in the absence of the Superintendent the Assistant
shall be clothed with the powers of the Superintendent; and be it further

“Resolved: That Harry S. Keefe be and hereby is assigned to act as
Assistant Superintendent of Schools in conjunction with his duties as Principal
of the Wallace School at a salary of $5,500.00 per annum, effective as of
July 1, 1948

On June 27, 1950, the Board of Fducation of the City of Hoboken passed the
following resolution :

“Resolved: That the Resolution creating the position of Assistant Super-
intendent of Schools, as proposed by Mr, Gratale and seconded by Mr. Bado and
as adopted by the Hoboken Board of Education at its stated session June 21,
1948, be amended to read as follows:

“‘Resolred: That the position of Assistant Superintendent of Schools
be and the same hereby is created; and be it further

“‘Resolved: That the Assistant Superintendent of Schools shall assist
the Superintendent of Schools in the enforcement of the Rules and Regula-
tions adopted for the government of the schools, and render such services
as may be specifically prescribed, directed or assigned by the Board of
Fducation, to which he shall be directly responsible; in the absence of the
Superintendent of Schools the Assistant Superintendent shall be clothed with
the powers of the Superintendent; and be it further

“‘Resolved: That Harry S. Keefe, who for the past two years has
satisfactorily acted as Assistant Superintendent of Schools, be and hereby is
appointed to be Assistant Superintendent of Schools at a salary of $7,000.00
per annum, and that he be and hereby is relieved of his duties as Principal
of Wallace School””
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On June 27, 1950, there was adopted by the said Respondent Board of Education
a resolution which reads as follows:

“Resolved: 'That there be and hereby is established in the Hoboken public
schools a Division of Research and Personnel, designed to serve all the adminis-
trative and teaching personnel in the system. Its primary purposes shall be:

“1. To make available to all staff members as well as to the Board of Educa-
tion, all information pertinent to on-going educational problems, which might
be helpful in evaluating and developing proper procedures for the functioning
of a modern educational program.

“2. To organize and maintain an active and modern filing system or bureau of
records, listing the qualifications of applicants for positions in the school
system, together with like records of all currently employed personnel, which
records shall be available at all times to the members of the Board of
Education, members of the Central Administrative staff, and principals.

“3. To devise and submit for approval of the Board of Education appropriate
application forms for teaching and other positions in the schools; to arrange
for interviews with all such applicants, and to direct them to staff members
as should be informed of their availability.

“4, To compile from such records listings of candidates available for vacancies
in respective areas of school work:; to keep a constant check on all teacher
certification; to act as liaison between teaching personnel and the State
Department of Education in all matters of certification,

“5. To prepare for the Superintendent of Schools the names of qualified eandi-
dates for teaching and other positions as needed, which shall in turn be
recommended by him to the Board of Education for consideration. And be
it further

“Resolved: That the Assistant Superintendent of Schools act as Director
of the Division of Research and Personnel, and that to initiate this task he be
furnished immediately by the Secretary of the Board of Education and by the
Superintendent of Schools all personnel records now in their possession, and
any information pertinent thereto.”

It is stipulated that the incumbent Superintendent of Schools has never nomi-
nated Harry S. Keefe for the position of Assistant Superintendent of Schools. The
petitioner, a citizen and taxpayer of the City of Hoboken, alleges (1) that the
appointment of Harry S. Keefe as Assistant Superintendent of Schools is not in
accordance with the pertinent statute, and (2) that the foregoing resolutions are
illegal in that they divest the Superintendent of Schools of the City of Hohoken of
the general power and authority conferred upon him by statute,

The first question to be decided is whether an appointment of an Assistant
Superintendent without the previous nomination of the Superintendent of Schools is
legal. The answer must be in the negative. The pertinent statute is R. S, 18:6-40
which reads in part as follows:

“The board may, on the nomination of the superintendent of schools, appoint
assistant superintendents and shall fix their salaries, . . [

The language of the statute makes clear the intention of the Legislature that the
Board of Education appoint to the assistant superintendency only such persons as
are nominated by the Superintendent of Schools. The Legislature acted wisely in
so providing. A superintendent of schools has large responsibilities in conducting
the affairs of a school systemi. Whenever it becomes necessary for him to have an
assistant, good administrative procedure dictates that he be permitted wide latitude
in selecting a person in whom he can repose full trust and confidence. The Board
of Education has the final power to make the appointment, but cannot take the
initiative in appointing any person other than one nominated by the Superintendent.
It is the opinion of the Commissioner that this method of selecting an assistant
superintendent of schools is mandatory and cannot be circumvented. A school board
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sannot by its vote or order deprive an officer of power conferred upon him by statute.
36 Corpus ]uns, page 331, Section 202. The Commissioner concludes that the
ippointment of Harry S, Keefe as Assistant Superintendent of Schools was illegal
at its inception and continues to be illegal. The resolution whereby he was appointed
an assistant superintendent of schools must, therefore, he set aside,

The final question to be determined is whether the foregoing resolutions, par-
ticularly the third, are illegal for the reason that they deprive the Superintendent of
Schools of the authority indispensable for the performance of his duties prescribed
by law.

The answer to this question must be in the affirmative. The following powers of
the Superintendent derive from the Legislature and not from the rules and regulations
of the local board of education:

1. He has a seat in the board and the right to speak on all educational matters,
R. 8. 18:6-37.

2. He has general supervision over the schools of the district and is required to
examine into their condition and progress. He may appoint the clerks in his
office. R. 5. 18:6-38.

3. He may, with the approval of the pre51dent of the board, suspend any ass:stant
superintendent, principal or teacher and is required to report the suspension to
the board forthwith, R. 8. 18:6-42.

4. He may be appointed for a term longer than one year and after a probationary
period enjoys tenure of office. R. S. 18:6-37 and 18:13-16.1,

Customary administrative practices and procedures have been considered to be
the common law of school administration. Gebhart vs, Hopewell, 1938 School Law
Decisions, 570, at 574, quoting from “Essentials of School Law,” by Trusler.
Mirable vs. Garfield, 1938 School Law Decisions, 116, at 119,

It is common knowledge and, therefore, the Commissioner may take judicial
notice that the general practice in school administration in this State is for the
Superintendent of Schools to be the professional leader of the school system. As
was said by the State Board of Education in Carr vs. Bayonne, 1938 School Law
Decisions, 276, at 281;

“The success of a city school district is largely dependent on its superin-
tendent. He is the expert who is supposed to have the special knowledge and
ability required to secure the best results.”

It is common practice for the superintendent to recommend the members of the
professional staff and to administer and supervise their work. Boards of education,
as a rule, meet in regular sessions once a month. In the interval between regular
meetings, the superintendent of schools administers the schools in accordance ‘with
rules and regulations and policies established by the board. By custom, the contacts
of the professional staff of the schools with the board of education are through the
superintendent of schools. It.seems to the Commissioner that this customary pattern
must be considered in connection with the statutes referred to above as a background
for the interpretation of the statutes and their application to the resclution under
consideration.

Inasmuch as the powers of a superintendent of schools derive from statutes, a
board of education cannot assume and exercise his powers. In Burke vs. Kenney,
6 N. J. Super. 524, it is said:

“A governing body of a municipality may not by its own act or failure to act,
enlarge, change or diminish its powers as any such action or inaction would be
inconsistent with the rule as to municipal powers being wholly dependent ou
enabling legislation.”

In McQuillin, Municipal Corporations, Second Edition, Revised Vol. 2, page 250,
section 519, it is said that:

“Officers may perform such duties as are prescribed by legislative act ap-

plicable, or which may be implied, or which are indispensable in performing duty
prescrlbed by law.”
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It is the opinion of the Commissioner that the above mentioned resolutions, par
ticularly the third, deprive the supermtendent of the authority indispensable for the
proper and effectwe administration of a New Jersey School System. It is significan
that Section 18:6-41 gives the superintendent of schools power, with the approval of
the president of the board, to suspend any assistant superintendent, principal, or teacher
It may be inferred that the Legislature considered that, between board meetings, these
school personnel were to be under the control of the superintendent of schools. The
third resolution, to all intents and purposes and as a practical matter, removes the
head of the Division of Research and Personnel from the effective control of the
superintendent, who is also by-passed in certain other matters customarily handled by
the superintendent. For example: the recommendation of teachers, one of the most
important and vital responsibilities of a superintendent of schools, is assigned to the
assistant superintendent of schools. The superintendent is required to recommend to
the hoard the names of qualified candidates prepared by the assistant superintendent.
Recommendation is a professional matter involving discretion. Obviously, a super-
intendent cannot be required to recommend a candidate contrary to his best professional
judgment. According to the resolution, the assistant superintendent is to act as liaison
between the teachers and the State Department of Education in matters of certifica-
tion, a customary prerogative of the superintendent. He is to interview all applicants
for teaching positions, a customary duty of the supermtendent or performed by a
subordinate under his assignment and direction, It is the opinion of the CommlS;xoner
that the adoption of this resolution weakens the influence of the superintendent to the
extent that he cannot exercise effectively that general supervision of the schools
intended by the Legislature and, thereby, the board of education has deprived him of
the statutory power conferred upon him.  See quotations from McQuillin and Corpus
Juris, supra.

The State Board of Education in the decision in the case of Carr vs. Bayonne,
1938 School Law Decisions, 279 at page 280, describes the need of protection for the
superintendent of schools in the performance of his duties. The Legislature has
afforded this protection through the provisions of a term of office and tenure. Tenure
is meaningless if the board of education can deprive the superintendent of his statutory
and inherent powers and transfer his duties to another person.

It has been held that any person holding an office or position in a classification
or category protected specifically against dismissal in a tenure law cannot be trans-
ferred to another position in another category, even if there is no reduction in salary,
for the reason that he is, thereby, dismissed from the office or position in his specific
category, Davis vs. Querpeck, 1938 School Law Decisions, 464,

If this reasoning is extended, it becomes apparent that a superintendent of schools
who is deprived of the powers es~entxal to the periormance of his duties is no longer
a superintendent in fact but only in name and, accordingly, is actually dismissed as a
superintendent. A superintendent under tenure can be removed only by the procedure
prescribed by law. What cannot be done directly cannot be accomplished by indirec-
tion. Sastokas vs. Frechold, 134 N. J. L. 305, at 307. Tenure must not be made an
idle gesture and must be protected against any possAbIe weakening. Seidel vs, Ventnor
City, 110 N. J. L. 31; VViemeister vs. Prospect Park, 5 N, J. Sup. 215; Rein vs. River-
side, 1938 School Law Decisions, at page 308,

The Commissioner of Education would point out that he is not holding that the
Board of Eduacation of the City of Hoboken is without power to establish a Division
of Research and Personnel, and to prescribe the duties of school personnel. The
Commissioner is merely holding that the resolufion of June 27, 1950, establishing the
Division of Research and Personnel, deprnes the Supermtendeni of those powers
indispensable to the performance of the duties of the superintendent prescribed by law.

The Board of Education of the City of Hoboken is directed (1) to remove Harry
S. Keefe from the position of Assistant Superintendent of Schools unless and until
he is nominated and appoinied pursuant to law, and (2) to abolish the Division of
Research and Personnel or to organize and operate it under rules and regulations
which give proper recognition to the authority of the Superintendent of Schools.

CoMMISSIONER OF FDUCATION.
April 12, 1951,
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VIII

JELAY OF NINE MONTHS IN FILING OF APPEAL FOR RESTORATION
TO POSITION CONSTITUTES LACHES

Nirriam H. Gruiivg,

" Petitioner,
S Dgcision ofF 1HE
Boarp oF Epucation of THE TownNsuip CoxmIssioNER of Epucarion
oF Hmrsmr, Uniox Couxrty,
Respondent.

For the Petitioner, Milton A. Feller.
For the Respondent, Gilbert . Chamberlain.

The petitioner is a janitor under tenure in the School District of the Township
of Hillside. Prior to January 15, 1949, he was janitor in charge of the George
Washington School and received the salary of a janitor. On January 15, 1949, he
was transferred to the Senior High School where another janitor was in charge, from
whom he alleges he took orders. In December, 1949, he was transferred to the Hillside
Avenue School and after a few weeks was assigned to the night shift where he alleges
he also tock orders from a janitor in charge. At no time did the petitioner suffer a
reduction in salary, no charges were filed, and no hearing was conducted. Petitioner
claims that as a result of this transier, he became, in fact, an assistant janitor. This
transfer, he says, constitutes a demotion and xs tantamount to a removal from his
position of janitor without charges and hearing in contravention of the tenure law.

On February 17, 1950, petitioner appealed to the Commissioner of FEducation,
asking that the Commissioner issue an order directing the respondent to reinstate him
to the position of janitor in respondent’s school system. The respondent denies that
the petitioner was demoted and alleges that he is guilty of laches, abandonment, waiver,
and bad faith,

Before discussing the merits of the case, it first must be determined whether the
petitioner is guilty of laches. The essential facts are as follows: On January 15,
1949, petitioner was transferred from the George Washington School to the Hillside
ngh School. On January 10th, he wrote a letter to the then chairman of the Build-
mgs Operatmn Committece of the respondent Board of Education protesting his transfer
from the position of janitor in the George Washington School to the assistant janitor-
ship in the Senior High School. The term of the chairman expired in February and
he was not a candidate for re-election. The latter part of February, 1949, a new
chairman was appointed and at his invitation the petitioner attended a meeting of the
Committee on March 8, 1949. On March 24, 1949, the respondent Board, by resolution,
affirmed the transfer of the petitioner and directed the district clerk to notify him,
which was done by letter under date of March 25, 1949. Ancther employee of the
respondent, then an assistant janitor, was transferred on January 15th to the George
Washington School to take the petitioner’s place, and on May 12, 1949, was promoted
to janitor as of July 1, 1949, and his salary was increased for the year 1949-1950 in
the sum of 3150 over what his pay would have been for that year as assistant janitor
and he was granted extra pay of $75.00 for the period January 15, 1949, to June, 1949,
all of which has been paid to him hy the respondent.

On May 2, 1949, the petitioner attended a meeting of the Hillside Janitor’s
Association to discuss his case. A representative of the State Janitors’ Organization
Committee was present. The minutes of this meeting disclose that the petitioner was
asked whether he was satisfied t'nat the State Organization had done everything
possible for him and he answered: “Yes, and as far as I am concerned the matter is
closed.” The petitioner testified that rwht after the summer vacation he was advised
by a physical training instructor in the school system to see a lawyer, He made an
appointment for some time in October and fnally consulted counsel in November.
In December, his counsel agreed to handle the case. On December 15, 1949, the
petitioner was notified of his assignment to the Hijlside Avenue School on the evening
shift to begin on Januwary 1, 1950. His petition was filed with the Commissioner on
February 17, 1950.
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This case involves public employment. The element of time is a more importan
consideration in determming laches in situations where a person is removed fron
his position than in situations where only a purely legal demand of a pecuniary naturt
is concerned. The State Board of Education distinguished between such situations ir
the case of Jennie Riddle vs. Board of Education of the City of Jersey City, decidec
November 19, 1938, cited in the case of Mabel Marriott vs. Board of Education of the
Township of Hamilton, Mercer County, 6 N. J. 8. L. D, 45,

In cases of removal from public employment, the protection afforded by tenure
statutes must be invoked promptly. In the case of Adlentic City vs. Civil Service
Commission, 3 N. J. Super. 57, at page 61, it was said:

“The law of this State is well settied that in the case sub judice, a public em-
ployee’s right to reinstatement, even assuming, but not deciding, that his removal
or other interference with his rights may be unjust and unwarranted, may be lost
by his unreasonable delay in asserting his rights. This recognized principle of

law is fozmded upon considerations of public policy and its application is war-
ranted here.”

Justice Heher said in the case of Marjon vs, Altman, iZO N.J. L. 16 at page 18:

“While laches, in its legal signification, ordinarily connotes delay that works
detritment to another, the public interest requires that the protection accorded by
statutes of this class be invoked with reasonahle promgptitude. Inexcusable delay
operates as an estoppel against the assertion of the right. It justifies the conclusion
of acquiescence in the challenged action. Taylor vs. Bayonne, 57 N. J. L. 376;
Glori vs. Board of Police Commissioners, 72 1d. 131; Drill vs. Bowden, 4 N. J.
Misc. 326; Oliver vs. New Jersey Siate Highway Commission, 9 Id. 186; Mc-
Michael vs. South Amboy, 14 1d. 183

Furthermore, in cases involving removal from public employment, the disturb-
ance to the morale of the employees associated with the uncertainty as to who is legally
entitled to a position is detrimental to the public interest.

The following is quoted from Marjon vs. Altiman, supra, at page 18:

“Moreover, the long delay was clearly disadvantageous to the municipality, in
that reinstatement would entail Hability for double compensation, to say nothing

of the detriment thot frequently flows from the uncertainty respecting the in-
cumbent’s status.” (Italics supplied.)

In the case of Glori vs. Board of Police Commissioners, supra, it was said that:

“The proper administration of the affairs of the city requires that the right
of the dismissed policemen to be reinstated should be promptly determined.”

A situation somewhat similar to the one in the instant case is found in Jordan vs.
Newark, 128 N, J. L. 469, The prosecutor in that case discussed his case and cor-
responded with various commissioners and officers from time to time, He consulted
counsel, but delayed to bring action. The Court said:

“In the instant case, it is urged, in extenuation of the long delay, that prose-
cutor was lulled by the city into believing that his case was about to receive
favorable action. While the unofficial statements of various persons connected
with the municipality or the Civil Service Commission may have aroused such a
hope, nevertheless, there should have come a time when to a reasonable person,
the delay is indicated as mere temporizing.”

It is the opinion of the Commissioner that the petitioner in the instant case should
have filed his petition with the Commissioner of Education upon receipt of the letter
of March 25, 1949, from the District Clerk notifying him that the Board of Education
had affirmed his transfer and, therefore, laches hegan to run at this time. Even if
the situation most favorable to the petitioner is taken that laches began to run after
the meeting of the Board on May 12, 1949, when his successor at the George Washing-
ton School was promoted to the status of janitor and his salary increased, a period of
nine months elapsed before his petition was filed with the Commissioner. Petitioner’s
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delay in securing counsel and in filing his appeal is, of course, chargeable to him. The
Commisslonexj finds no evidence of any attempt on the part of the Board of Education
to 1ull the petitioner into expecting any change in its action.

.. The case of Albert vs. Caldwell (Court of Errors and Appeals), 127 N. J. L. 202,
is in point. In this case it was said:

“The Court finds no fault with the action of the Supreme Court in holding
tl’%a{: ahdelay of eight months was ample justification for finding a person guilty
of laches.”

Because of the foregoing precedents, the Commissioner must find the petitioner guilty
of laches,

The Commissioner has examined the equity cases cited by the petitioner and finds
that they are not in point as they do not deal with public employment, Petitioner
quotes Garfield vs. State Board of Education, 130 N. J. L. 388. This case must be
distinguished from the instant case for the reason that there was a stipulation that the
Board of Education would waive the defense of laches pending disposition of a case
where the same issue was involved,

Having reached the conclusion that the petitioner is guilty of laches, it is not
necessary to determine the other questions raised and argued in this case.

The petition is dismissed.

April 30, 1951.

CoMMISSIONER OF FDUCATION,

IX

THE PERIODS OF EMPLOYMENT PRIOR TO THE RESIGNATION OF A
TENURE TEACHER WHO IS SUBSEQUENTLY RE-EMPLOYED
COUNTS TOWARD THE ACQUISITION OF TENURE
PURSUANT TO SUBSECTION (C) OF SECTION I
OF CHAPTER 43 OF THE LAWS OF 1940

Dororay MATEER, »
Petitioner,

s, Degcision oF THE
Boarp of EpucarioN oF THE BoroucH CoMmissionNsr oF EpucaTioN
orf Famr Lawn, Bereen Counrty,
Respondent.

For the Petitioner, Milton A. Feller.
For the Respondent, Maurice D. Emont.

The petitioner asserts that she is a teacher under tenure in the School District
of the Borough of Fair Lawn, Bergen County, New Jersey. In answer to a letter
requesting a leave of absence for maternity reasons, she received the following letter
from the District Clerk of the Board of Education dated May 19, 1950:

“At a Regular Meeting of the Board of Education held on Thursday evening,
May 18, 1950, your request for a maternity leave, for the school year 19501951
was denied due to the fact that our Board Attorney has established the fact that
yott are not under tepure,

“Our Board policy affecting this request is that a maternity leave shall not
be granted to any school employee not under tenure.”

This refusal of the Board of Fducation was in accord with the {ollowing resolu-
tion adopted on April 18, 1946

“That the recommendation of the Supervising Principal be adopted that this
board establish a policy of not granting a maternity leave of absence to teachers
not under tenure, because of the difficulty of filling these positions.”
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The Stipulation of Facts discloses that petitioner had requested a maternity leave
on March 22, 1950, which was refused because she was not under tenure. In the
Stipulation, counsel for the respondent, subject to objection by attorney for petitioner,
submits that the leave was refused also on the ground that the petiticner has had too
many leaves of absence which interfered with the effectiveness of her work,

It is further stipulated that petitioner on June 20, 1950, requested an assignment
for September, 1950, but it turned cut that she could not return unti January, 1951,
under medical advice. She gave birth to a child in November, 1950. On October 28,
1950, petitioner made a second request for a teaching assignment as of January, 1951
On February 24, 1951, she wrote to the Supervising Principal expressing surprise that
she had not received a teaching assignment, inasmuch as she had notified him she
was ready to return to duty on ]anuary 1, 1951,

1t is also stipulated that on July 27, 1950, petitioner returned unsigned a contract
offered to her by the respondent for the school vear 1950-1951 with a letter indicating
that she felt she might waive her tenure rights by signing the centract because of the
thirty-day clause in it. In the stipulation, counsel for petitioner submits that at the
time the contract was offered to the petitioner in July, 1950, it was the practice or
policy of the Board of Education to issue contracts only to non-tenure teachers, which
statement counsel for respondent considers irrelevant and immaterial.

It would appear that the first and principal question to be determined is whether
the petitioner 18 under tenure. She relies on subsection (¢) N. J. S. A. 18:13-16
which reads as follows:

“The services of all teachers, principals and supervising principals of the
pubhc schools, excepting those who are not holders of proper teachers’ certificates
in full force and effect, shall be during good behavior and efficiency, (a) after the
expiration of a period of emplovment of three consecutive calendar years in that
district unless a shorter permd is fixed by the employing board, or (b) after
employment for three consecutive academic years together with employment at
the begmnmg of the next succeeding academic year, or {c) after employment,
within a period of any four consecutive academic years, for the equivalent of more
than three academic years, some part of which must be served in an academic vear
after July first, one thousand nine hundred and forty:; provided, that the time
any teacher, principal or supervising principal had taught in the district in which
he was emplsyed at the end of the academic year immediately preceding July first,
one thousand nine hundred and forty, shall be counted in determining such ;)eriod
of employment in that district,

“An academic year, for the purpose of this section means the period between
the time school opens in the (hstmct after the general summer vacation until the
next succeeding summer vacation.”

The Stipulation shows the following employment record:

ACADEMIC YEARS OF SERVICE
1936-1937
1937-1938
1938-1939
1939-1940
1940-1941
1941-1942
1942-1943
1943-1944

1944-1045 (Rgemgned) April 30, 1945, effective immediately. Reappointed June
i

1945-1946  (Petitioner claims maternity leave began June 1, 1946. Respondent
claims maternity leave began June 30, 1946, Petitioner claims last
day taught was May 15, 1946, when she had whooping cough. Board
records disclose no formal action by board granting a leave for
month of June, 1946,)
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1946-1947 (Absent entire year on aternity leave.)

1947-1948 (Absent entire year on maternity leave.)

1948-1949

1949-1956  (Absent on personal illness leave December 1, 1949, to June 30, 1950.)

It is the opinion of the Commissioner that petitioner satisfies the requirement of
subsection (c¢) in that she was employed for an equivalent of more than three academic
years within a period of four consecutive years (1942-1943, 1943-1944, 1944-1945, 1945-
1946), some part of which was served after July 1, 1940,

Respondent contends that the petitioner’s resignaticn on April 30, 1945, severed
her connections with the respondent board completely and finally, and when she was
re-employed in September, 1945, an entirely new employment began. Respondent
further contends that the action, being a finality, the petitioner was in no better legal
position than if she had never served in the school system. The case of Shershin vs.
Clifton, recently decided by the Commissioner of Hducation, is cited as an authority.
The Shershin case is not applicable to the situation under consideration. In that case,
the superintendent had been retired and a new superintendent appointed. The board
could not restore the superintendent to his former office because another person had
been appointed and had acquired rights to the office. To apply the Shershin decision
to this case, the board was under no obligation to appoint the petitioner to her former
position "‘and could not have done so if it had already entered into contract with
another person for the position. TFowever, when the board appointed petitioner to
the vacant position, subsection (c) became apphcable

Respondent cites Norwitz vs. Board of Education of Harrison Township, 128
N. J. L. 13, Ahrensfield vs. State Board of Educaiion, 126 N. J. 1. 543, and Paletz vs
Camden, 1938 School Law Decisions 403, It should be pointed out that these decisions
were in disputes arising prior to the enactment of subsection {c¢). Respondent also
quotes from Schulz vs. State Board of Education, 132 N. J. L. 345 at page 351, to
show that the purpose of subsection (c) was to prevent the circumvention of the tenure
law by the practice of having a teacher resign to break her continuity of employment
so that she would not acquire fenure. Respondent argues that this is not the case
here and that petitioner was not prevented from achieving tenure by her resignation
and her subsequent re-employment. Respondent maintains that petitioner was already
under tenure when she resigned and that the situation of a teacher resigning while
under tenure is quite different from a resignation in order to circumvent a statute
which was passed in the public interest. Its contention is that to adopt the view of
the petitioner would mean that a teacher who had tenure could resign her position
and, if she were re-employed any time thereafter, short of a year, she would have
tenure again the first day of her re-employment. This view, respondent says, is
unsound.

The Commissioner cannot agree with the respondent. There are situations where the
tenure law could be circumvented by resignation of persons under tenure. For example:
It was held by the old Supreme Court (MacNeal vs. Ocean City, 1938 S. 1. D
377) that a teacher who is promoted to a principalship acquires tenure as principal at
once. A hoard of education might ask a tenure teacher who is a candidate for a
principalship to resign or he might offer to do so in order not to achieve immediate
tenure as a principal. Furthermore, while it is true that the occasion of the passage
of subsection (c) was the prevalent practice of asking a teacher to resign or a teacher’s
offering to do so during her third vear of employment, it does not fellow that the
statute applies only to such situations, The statute is plain, In determining whether
a teacher is under tenure under subsection (c}, it 1s necessary only to ascertain
whether the teacher was employed an equivalent of three years and one day within
four consecutive academic years, No duty is imposed to ascertain whether a resigna-
tion was voluntary or forced to circumvent tenure or whether the teacher was under
tenure when she resigned, and no such duty can be read into the statute by construction,

In interpreting a statute, its meanmg must be sought. Only when a statute is

ambiguous and of doubtful meaning is it necessary to look to its history to ascertain
its intent.

“Where the language is plain and admits of no more than one meaning the duty
of interpretation does not arise and the rules which are to aid doubtful meanings need
no discussion.” Caminetts vs. United States, 242 U. S. 470, 61 1. Ed. 442, 37 Sup. Ct.
192 (1916) ; Cf. Church of the Holy Trinity vs. United States, 143 U. 8. 457, 36 L.
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Ed. 226, 12 Sup. Ct. 511 (1892), Hamilton vs. Rathbone, 175 U. 8, 414, 44 1. Ed.
219, 20 Sup. Ct. 155 (1899). “Where legislative purpose is expressed in tmmistakable
language, 1t must be enforced by court as it is written without regard to its wisdom
or utility.” Belfer vs. Borella, 76 A. 2d. 25.

Even if the Commissioner crrs in finding that petitioner acquired tenure im-
mediately after she resumed her teaching following her resignation, she nevertheless,
acquired tenure in four consecutive academic years (1945-1946, 1946-1947, 1947-1948,
1948-1949) following her re-employvment. While shie was on leave of absence much of
this time, she was nonetheless employed by the Board of Education during these vears.
1t should be noted that N. J. S. A. 18:13-16, relating to the acquisition of tenure, uses
the words “period of employment” whereas N, J. 8. A. 18:13-19, relating to seniority,
uses the words “years of service” The words “years of service” are also used in
the Teachers’ Peusion and Annuity Fund Law. It is the opinion of the Commissioner
that these words were used advisedly by the Legislature in different statutes.

Furthermore, when subsection (b) of N. J. 8. A. 18:13-16 was first enacted in
Chapter 188, Laws of 1934, the words “upon beginning service for the fourth academic
year” were used. This language was changed by the next Legislature in Chapter 27,
Laws of 1935, to read “together with employment at the beginning of the next suc-
ceeding academic year.” 'This is the language used in subsection (b) of N. J. 8. A.
18:13-16. Therefore, it is clear that in counting time toward the acquisition of tenure,
the Legislature meant to include the period of time the teacher holds employment
with the board.

A board of education is not required to continue the employment of a non-tenure
teacher on leave of absence after the expiration of her contractual period of employ-
ment, but if it does continue her employment and her leave of absence, she holds em-
ployment with the board, despite her leave, and this period of emplovment counts
toward tenure. While the Commissioner can give no citation of authority for so hold~-
ing, he can take judicial notice of the fact that this has been the practical interpreta-
tion of this statute over a long period of time.

A hoard of education cannot terminate the employment of a tenure teacher except
after written charges have been preferred against her as provided in R. 8. 18:13-17.
There is no record that any charges were preferred. The precedents 1o be followed in
deciding cases involving maternity leaves were established in the decisions of the Com-
missioner and the State Board of Education in the case of Prince vs. Kentlzoorth, 1938
S. L. D. 579. According to these decisions nonperformance by a teacher of her duties
and absence from school by reason of childbirth do not constitute neglect of duty and
grounds for dismissal. A Dboard of education may make rules requiring absence for a
reasonable time for the benefit of the mother and child and for the protection of the
school from the optional return of a teacher at a time which may break the continuity
of class instruction. In the absence of rules regulating periods of absence for mater-
nity reasons a teacher is entitled to resume her duties when physically able to do sg,
and the denial of such right by a board of education is without justification.

It should be emphasized that a board of education may make reasonable rules gov-
erning leaves of absence for maternity reasons so that a teacher does not return at a
time when the continuity of class instruction may be interrupted and to make sure
that the teacher is physically fit to return. [t would seem to be to the advantage of a
board of education to grant such leaves so that it can control the time of the teacher’s
return,  However, if it seems to the hoard of education more advantageous not to
grant leaves under rules and regulations, it does not follow that a teacher who is denied
a formal leave of absence is deprived of her right to be absent without losing her
position. She is, under such circumstances, in the same position as a teacher who is
absent for reasons of illness and she may return when she feels able to do so. The
respondent Board did not grant the petitioner a leave of absence. Therefore, for the
geasons set forth above, she was entitled to return to her duties when she felt able to

o so.

Tt is the opinion of the Commissioner that the petitioner did not abandon her
position. There is ample evidence in the record that she intended to return to her
position and so notified the school authorities. Hence no intent to abandon can be
shown. See Attorney General vs. Mayberry, 104 N. W, Reporter 324.

Fven if the decision in the Prince case, supra, is error, or even if absence for a
prolonged period for maternity reasons does not constitute neglect of duty, dismissal
can be made only after charges have been preferred against the petitioner, examined
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into, and found true in fact by the board of education after reasonable notice to the
teacher who may be represented by counsel, Since no charges were preferred, the
pet1t10ner was illegally dismissed. See Lillian T'wrner Handcock vs. Board of Educa-
tion of tize Borough of Haddon Heights, Camden County, decided by the Commis-
sioner of Education, June 17, 1938,

Respondent further contends that it was not obligated to accept the petitioner as a
teacher because she returned unsigned a contract offered her by the respondent to
teach for the school year 1950-1951. The contract contained the clause: “Signed dupli-
cate contract forms are to be returned to the Board of Education within 15 days from
the date of issuance or the position held for the applicant shall be declared vacant.”
The contract also contained a clause permitting its termination by the board upon thirty
days’ notice. At the time the contract was issued, it was the practice of the respondent
to 1ssue contracts only fo non-tenure teachers,

Petitioner justifies her refusal to sign the contract on the ground that the thirty
day notice clause was inconsistent with tenure. She also contends that while a teacher
cannot waive tenure rights acquired by law, nevertheless since the question of her
tenure was at issue, she had to refrain from doing anything which might be held to
be inconsistent with her claim of tenure.

It is the opinion of the Commissioner that the petitioner was justified in refusing
to sign the contract, A teacher under tenure is not required to sign a contract setting
forth the terms of her employment. The law prescribes the conditions of employment
of a tenure teacher. A tenure teacher’s salary, once fixed by a majority vote of all
the members of the board (R. S. 18:7-38)}, cannot be reduced (R, S. 18:13-17). He
holds his employment during good behavior or until his position is legally abolished
(N. J. S. A. 18:13-16). He must give sixty days’ written notice of his intention to
terminate his employment (R. 8, 18:13-20).

The law imposes upon the petitioner the duty to give sixty days notice of. her
intention to terminate her employment. Therefore, the roqmrement of the respondent
that she inform the board of her intention to return in fifteen days is inconsistent.
Since her position can be vacated by the board only by abolition in accordance with
seniority or by preferring charges, her position could not be vacated for failure to
reply within fifteen days. The right of a board to terminate her employment within
thirty days is inconsistent with the tenure law. Therefore, petitioner could not be
required to sign a contract inconsistent with law.

The following is an excerpt from an opinion of the late Edward L. Katzenbach,
then Attorney General, under date of May 23, 1924

“T find nothing in the Act of 1909 which authorizes the board of education
to expressly contract for the services of a teacher by an agreement entered into
after three consecutive years af service.”

He ruled that a board or employee may not, by contract entered into aiter the acqui-
sition of tenure, vitiate and nullify the express words of the tenure statute.

The Commissioner finds that the petitioner was protected by tenure at the time of
her absence for maternity reasons, that she did not abandon her position, and that she
was dismissed without charges being preferred as required. (R. S, 18:13-17.)

The Board of Education of the Borough of Fair Lawn is directed to reinstate the
petitioner as a teacher. She is entitled to make application to the hoard of education
for compensation for the perlod covered by the illegal dismissal pursuant to Chapter
241, Laws of 1948, (N. J. 8. A, 18:5-49.1.)

CoMMISSIONER OF EDUCATION.
June 29, 1951,
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X

ONLY PERSONS WHOSE POSITIONS ARE ABOLISHED BY REASON Ol
A NATURAL DIMINUTION OF THE NUMBER OF PUPILS IN THE
DISTRICT ARE ENTITLED TO BE PLACED UPON A PREFERRED
ELIGIBLE LIST

Consraxce P. Nicsors,

Petitioner,
os. DECIstoN OF THE
Boarp oF FEpucatios of tHE CITY oF CommisstoNer oF Epvcarion
Jersgy Crry, Hupsox Counrty,
Respondent,

For the Petitioner, Milton A. Feller.
For the Respondent, Robert H. Dcherty.

On December 19, 1946, the petitioner was appointed Assistant Superintendent of
Schools, effective January 1, 1947, at a salary of $6,000 per annum.
b ({)n December 15, 1949, the following resolution was adopted by the respondent
oard:

“Resolved, That, for reasons of economy, the position of (Mrs.) Constance
P. Nichols, Assistant Superintendent of Schools, be and the same is hereby
abolished, effective December 15, 1949.”

Under date of December 16, 1949, the petitioner notified the respondent that she
was accepting an assignment as classroom teacher under protest. The annual salary of
her teaching position was fixed at $4,140.20,

Since petitioner’s service as Assistant Superintendent of Schools was preceded by
employment as a teacher, she claims that she was under tenure as an Assistant Super-
intendent of Schools when her position was abolished. Petitioner maintains that ac-
cording to R. 8. 18:13-19 she is entitled to have her name placed upon a preferred
eligible list in order of years of service for re-employment whenever a vacancy should
occur in a position of assistant superintendent of schools. She prays, therefore, that
the Commissioner of Education make an order directing that her name be placed and
remain on a preferred eligible list in order of years of service whenever a vacancy
shall occur in that position.

The respondent contends that the petifioner never acquired tenure as an Assistant
Superintendent of Schools in the Jersey City School Systemt under the provisions of
N, J. 8. A. 18:13-16.1 or of any other statute and is, therefore, not entitled to have
her name placed upon a preferred eligible list. Petitioner relies upon R. S. 18:13-19
in support of her contention that she is entitled to be placed upon a preferred eligible
ist.

Respondent counters that this statute applies solely to supervising principals, prin-
cipals, and teachers.

R, S. 18:13-19 provides as follows:

“Nothing contained in sections 18:13-16 to 18:13-18 of this Title shall be held
to limit the right of any schoal board to reduce the number of supervising prin-
cipals, principals or teachers employed in the school district when the reduction is
due to a natural dimivution of the number of pupils in the district.

“Diswmissals resuliing from such reduction shall not be by reason of residence,
age, sex, marriage, race, religion or political affiliation. When principals, super-
vising principals or teachers under tenure are dismissed by reeson of such reduc-
tion those principals, supervising principals or teachers having the least number
of years of service to their credit shall be dismissed in preference to those having
longer terms of service. In computing length of service within the district, the
time of service by such supervising principals, principals or teachers in or with
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the military or naval forces of the United States of America or of this State sub-
sequent to September first, one thousand nine hundred and forty, shall be credited
in determining seniority under this act as though such supervising principals,
prmmpals or teachers had been regularly employed \mthm the district during the
time of such military service, Should any supervising principal, principal or
teacher under tenure be dismissed as a result of such reduction such person shall
be and remain upon a preferred eligible list in the order of years of service for
reemployment whenever vacancies occur and shall be reemployed by the body
causing dismissal in such order when and if a vacancy in a position for which
such supervising principal, QHHCIde or teacher shall be quahﬁed Such reemploy-
ment shall give full recognition to previous years of service.

“The service of any principal or teacher may be terminated, without charge
or trial, who is not the holder of a proper teacher’s certificate in full force and
effect.” (Italics supplied.)

1t is the opinion of the Commissioner that in deciding this case he is controlled by
Verlock vs. Board of Education of the Township of Woodbridge in the County of
Middlesex, 5 N. ]J. Super. 140. In that case it was held that the benefits afforded by
R. S. 18:13-19 apply only to teachers dismissed as the result of natural diminution in
‘he number of pupils in the district. The law is not applicable to other situations
where a position is abolished. Tt appears from the stipulation of facts, upon which
-his case is submitted, that petitioner’s position was aholished for reasons of economy.
According to the Werlock case, supra, the Commissioner must hold that the petitioner
is not entitled to have her name placed upon a preferred eligible list {or reemployment
15 Assistant Superintendent of Schools when a vacancy shall occur in that position,
Inasmuch as the petitioner would not be entitled to he placed upon a preferred eligible
list, even if she were under tenure as an Assistant Superintendent of Schools at the
time her position was abolished, it is not necessary for the Commissioner to determine
whether she was under tenure as an Assistant Superintendent of Schools. . It is also
unnecessary to decide any other questions raised and argued in this case.

The petition is dismissed.

CoMMISSIONER OF EDUCATION,

June 29, 1951.

DECISION OF THE STATE BOARD OF EDUCATION

The decision appealed from is affirmed, for the reasons stated in the opinion filed
by the Commissioner of Education.

September 7, 1951,

DECIDED BY COMMISSIONER OF EDUCATION, MARCH 30, 1950

In g MarrEr oF Massr Marriorr,
Petitioner-Appellee,
vs. DecisioN oF THE

TrE Boarp oF EpucaTioN of THE TowN- Srare Boaro or Epucatioy

sHIr of Hamivron, CouNiY OF MERCER,
Srary o NEw JERSEY,
Respondent-Appellant.
The decision appealed from is affirmed, for the reasons stated in the opinion filed
by the Commissioner of Fducation.

September 8, 1950.
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DECIDED BY THE COMMISSIONER OF EDUCATION, MAY 9, 1950

In rrE Marrer or Georce B. THore,
Petitioner,

S, DrcisioN oF THE

Tur Boarp of TRUSTEES OF SCHOOLS OF Srare Boarp oF Epucartion
Ixpustriar Epucarion, Ngwark CoL- '
LEGE OF ENGINEERING,
Respondent.

On or about February 2, 1950, petitioner was employed as special lecturer in
Mechanical Engineering at the Newark College of Engineering located in Newark,
New Jersey. On February 17, 1950, he received a written communication from the
College informing him that under the terms of Chapter 23, Laws of 1949, he was re-
quired to sign an cath prescribed by said statute. Petitioner then notified the Newark
College of Engineering that he could not in good conscience sign the oath for the
reason that he believed thereby his constitutional rights would be abridged and infringed
upon. His employment at the Newark College of Engineering was terminated because
of his refusal to sign the aforsaid oath.

His prayer to the Commissioner of Education was that an order he issued reversing
the action of the Newark College of Engineering in terminating his employment and
directing that he be restored to his position.

The Commissioner of Education decided that he could not direct that the Peti-
tioner be restored to his teaching position in the Newark College of FEngineering;
that as Commissioner, he had no power to pass upon the constitutionality of a statute,

The Petitioner appealed from the decision of the Commissioner to the Board and
the gravamen of the appeal is: “We respectfully submit that Chapter 23, Laws of
1949, is manifestly unconstitutional and cannot be used as justification for breaching
the contract of employment between the appellant and the Newark College of En-
gineering.”

The appeal is, in effect, a demand that we pass upon the constitutionality of a
statute which, of course, we have no authority to do. Justice Colie in the matter of
Schwartz vs. Essex County Board of Taxation, 129 N. J. L. 129, stated “the final
responsibility to pass upon the constitutionality of a given piece of legislation rests in
the courts and it is the duty of the various State agencies and administrative bodies to
accept a legislative act as constitutional until such time as it has been declared to be
unconstitutional by a qualified judicial body. The State Board of Tax Appeals has
recognized that it has no power to pass upon constitutional guestions.”

Therefore, we sustain the action of the Commissioner of Education.

July 7, 1950.

DECISION OF THE SUPREME COURT OF NEW JERSEY
No. A-63 September Term, 1950

Argued December 18, 1950, and January 2, 1951 ; decided March 12, 1951
On appeal from the New Jersey State Board of Education.

Mr. Emil Oxfeld argued the cause for appellant. Messrs. Rothbard, Harris &
Oxfeld, Attorneys.

Mr. Charles R, Hardin argued the cause for respondent. Messrs. Pitney, Hardin
& Ward, Attorneys.

The opinicn of the court was delivered by Huwmer, J,

The question here is the constitutional sufficiency of ch. 23 of the Session Laws of
1949, which amends R. S. 18:13-9.1 and R. 8. 18:13-9.2 to provide that every applicant
for a license to “teach or supervise” in the public schools of the State, as a condition
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prerequisite to the issuance of a certificate to that end, and every “professor, instruc-
tor, teacher or person empIO) ed in any teaching capacity” who shall thereafter “be
employed * * * by, or in,” any college, university, teachers college, or other school in
New Jersey “supported in whole or in part by public funds, directly or through con-
tract, or otherwise with the State Board of Education, before entering upon the dis-
charge of his or her duties,” shall subscribe to the “oath of allegiance and office” pre-
seribed by R. S, 41:1-3, as amended by ch. 22 of the Session Laws of 1949, Pamph.
L., pp. 68, 70, The oath is in terms following :

Bt , do solemnly swear (or affirm) that I will sup-
port the Constitution of the Lmted States and the Constitution of the State of
New Jersey, and that I will faithfully discharge the duties of ..................
according to the best of my ability.

“I do further solemnly swear (or affirm) that I will bear true faith and al-
legtance to the Constitution of the United States and the Constitution of this State
and to the Governments established in the United States and in this State, under
the authority of the people; and will defend them against all enemies, foreign and
domestic; that I do not believe in, advocate or advice the use of force, or violence,
or other unlawful or unconstitutional means, to overthrow or make any change
in the Government established in the United States or in this State; and that I
am not a member of or affiliated with any organization, association, party, group
or combination of persons, which approves, advocates, advises or practices the use
of force, or violence, or other unlawful or 1zncor1<t1tutm11al means, to overthrow
or make any change in either of the Governments so established; and that 1 am
not bound by any allegiance to any {foreign prince, potentate, state or sovereiguty
whatever, So help me God.”

Plaintiff was employed by the defendant board of trustees as a “special lecturer”
in mechanical engineering at its Newark College of Engineering for the Spring semes-
ter beginning February 1, 1950, and concluding June 15th ensuing, for a total compen-
sation of $1,800, payable in equal semi-monthly installments. At the time of his em-
ployment, plamnﬁc was an experienced teacher and a specialist in the fields of mechani-
cal and =mronautical engineering, On February 17, 1950, after four days of teaching
under the contract, the trustees requested plaintiff to take and subscribe the preseribed
statutory oath; but a week later he declined in writing, on the ground that this legis-
lative requirement infringed upon “the rights of private citizens as guaranteed” by
the Federal and State Constitutions. On March 9th followi ing, his teaching employ-
ment was for that reason terminated by the trustees, although he was retained in a
non-teaching capacity for the remainder of the contract term at the same salary. The
Newark College of Engineering is under the management and control of the trustees,
but is supported wholly or in part by public funds, according to an arrangement made
with the State Board of Education. The trustees constitute a body corporate under
ch. 164 of the Session Laws of 1881. Pamph. L., p. 208; R. S. 18:15-17, et seq.

The action of the trustees was sustained on appeal by the State Commissioner of
Fducation and the State Board of FEducation, Plaintiff’s appeal to the Appellate Divi-
sion of the Superior Court was certified here for decision on our own motion.

I

First, it is contended that the oath of allegiance thus directed qualifies the oath
prescribed for State officers by Article VII, Section I, paragraph 1 of the Constitution
of 1947, and the act is therefore, in this respect at least, unenforceable as a legislative
interference with an exclusive constitutional proscription and an enlargement of con-
stitutional qualifications within the principle of /mbrie vs. Marsh, 3 N. J. 578 (1950).
We think not.

Teaching is a profession; and in New Jersey the practitioners of the profession
in the public school system are not deemed public officers. At the outset, the relation-
ship between the public school teacher and the school authority is contractual in nature.
The attainment of the tenure provided by R. 8. 18:13~16 and R. S, 18:13- 17 does not
convert the teacher’s employment into a public office. Tenure as therein ordained is a
mere “legislative status” subject to legislative alteration and annulment. Greemway
vs. Board of Education of Camden, 129 N, ]. L. 46, affirmed 10id. 461 (E. & A., 1943} ;
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Offhouse vs. State Board of Education, 131 N, J. 1. 391 (8. Ct. 1944), appeal dis-
missed, 323 U. 8. 667, 65 S. Ct. 68, 89 L. Ed. 542 (1944} Teaching in the public
schoola does not involve the exercise of governmental powers, either of the State or
the school district, and so the teacher is not an officer either of the State or the local
corporate body ; and a fortiori, this is true of plaintiff, who held a contract of employ-
ment with the defendant trustees and not with the State or a local school district,

though the school was conducted by a public corporation and was supported by public
funds.

An office is a place in a governmental system “created or recognized by the law of
the State which, either directly or by delegated authority, assigns to the incumbent
thereof the continuous performanc:e of certain permanent public duties;” a position is
analogous to an office “in that the duties that pertain to it are permanent and certain,
but it differs from an office, in that its duties may be nongovernmental and not
assigned to it by any public law of the State;” and an employment differs from both
an office and a posttion “in that its duties, which are nongovernmental, are neither
certain nor permanent,” Fredericks vs. Board of Health, 82 N. J. L. 200 (S. Ct,
1912). The test of a public office is whether the mcumbent is “invested with any
portion of political power partaking in any degree in the administration af civil
government, and performing duties which flow from the sovereign authoritv.” City
of Hoboken vs. Gear, 27 N. J. L. 265 (8. Ct, 1859). An office partakes in some
degree of political power or governmental authority; a position is an employment
“not calling for the exercise of governmental authority.” Dolan vs. Orange, 70 N. J. L.
106 (8. Ct., 1903). See, also Uffert vs. Vogt, 65 N. J. L. 377 (8. Ct., 1900);
Duncan vs. Board of Fire and Police Commissioners of Paterson, 131 N. J. L. 443
(8. Ct, 1944). There is a general acceptance of the view that tenure does not serve
to render the teacher’s employment a public office. E. G. Kennedy vs. Board of
Education, 82 Cal, 483, 22 Pac. 1042 (1890); Kostanzer vs. State, 205 Ind. 536, 187
N. E. 337 (1933). See, also, 110 A. L. R. 800; 75 A, L. R. 1352,

Nor does the constitutional direction of Article VIII, section IV, paragraph 1
of the Constitution of 1947, that the Legislature provide “for the maintenance and
support of a thorough and efficient system of free public schools” constitute those
employed to_give instruction in the schools public officers, cither of the State or the
local authozny Teachers so employed do not exercise what is in essence govern-
mental authority.

II

The statute is also assailed as an invasion of “areas of freedom” which are
inviolable under the Bill of Rights embodied in the First Amendment of the Federal
Constitution, secured against adverse State action by the Fourteenth Amendment,
and Article I, paragraphs 6, 18 and 21 of the State Constitution of 1947, and as an
unconstitutional interference with plaintiff's “right or privilege to follow the profession
of a teacher.”

More specifically, it is said that the statutory proscription trespasses upon the
sacred domain of belief, even though the subject matter be a settled conviction enter-
tained by one who would teach and instruct vouth of the right to overthrow or change
the established Federal or State government by force or violence or other unlawful
or unconstitutional means, This legislative directive is challenged as an unconsti-
tutional “throttling of any unorthodox philosophy which must inevitably flow from
such proscription,”

“Beliefs are inviolate.” American Communications Association vs. Douds, 339
U. S. 382 70 8. Ct. 674, 94 1. Ed. 925 (1950). The First Amendment of the Federal
Constitution gives “freedom of mind the same security as freedom of conscience.”
Thomas vs. Collins, 323 U. S. 516, 65 S. Ct. 315, 890 L. Ed. 430 (1945). Tt is of the
very essence of the Freedoms guaranteed by the First Amendment that opinions or
beliefs not manifested by an overt act shall not be the subject of criminal sanctions.
Unorthodox thoughts as such may not be rendered punitive. There cannot now be
punishment for the harboring of illicit beliefs and thoughts as was the case at the
early common law. The Constitution, Federal and State, forbids. But the funda-
mental civil liberties here involved are not absolute. The particular guarantee of
freedom of thought and opinion by the First Amendinent is not free of all qualifica-
tion. Government has the inherent right of self-protection against the forces that
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sould accomplish its overthrow by viclence. It is of the very nature of the social
ompact that the individual freedoms at issue here are subject to reasonable restraint
a the service of an interest deemed essential to the life of the community, Prince
8. Commonwealth of Mussachusetts, 321 U. 8. 158, 64 S. Ct. 438, 88 L. Ed. 645
1944). As was said by the late Chief Justice Hughes, “Civil liberties, as guaranteed
ww the Constitution, imply the existence of an organized society maintaining public
aldcr without which liberty itself W ould he lost in the excesses of unrestrained abuses.”
Jox vs. New Hampshire, 312 U. 8. 569, 61 8. Ct. 762, 85 L. Ed. 1049, 133 A. L. R,
396 {1941}, The guestion is Whether the statutory proscriptions bear a reasonable
elation to the apprehended public evil., Where a regulation in the interest of public
srder results in an indirect partial abridgment of civil rights, the inquiry is as to
vhich of the two conflicting interests demands the greater protection in the circum-
tances. The incidental Hitation of personal freedoms is justifiable where necessary
n the service of an overriding public interest.  Amterican Contmunications Associntion
s, Douds, supra.

True, our own government had its genesis in revolution; but it is nevertheless of
he genius of our free society embodied in the Federal compact that changes in gov-
:rnment shall be accomplished by orderly and lawful processes. It goes without
saving that anarchic and kindred methods are alien o the spirit of our institutions.
However natural law may justify revolt against tyranny, our democratic society is
rrounded upon the principles of liberty and order; and the preservation of our free
ustltutl(ms and the governmental structure ﬂnt sustains them is a prim ary ree;)onmu
sility of government. Self-protection against “wnlaw{al conduct” and, in =zome cir-
sumstances, against “incitements to commit unlaw ful acts” is so deeply inﬁ«xed as to he
an attribute of governmment. Awmerican Communications Association vs. Douds, supra.

In the exercise of the basic right of sell-preservation, government may act
against the erosive forces that would first undermine its structure and then accomplish
its overthrow by force. It may move to restrain hostile action; and it may act to
avert the perils of subversive influences, however they may seek to infiltrate and
prostitute governmental processes to their own evil ends. A government not so em-
powered would hardly he worthy of the name. Self-preservation is a natural Jaw.
In a democracy such as ours, it is a principle of order derived from the consent of
the governed., These fundamental personzl freedoms are themselves “dependent upon
the power of constitutional government to survive.” American Communications Asso-
ciation vs. Douds, supra.

The accommodation of the State’s discretion to take measures for the protection
of its essential welfare and the superior interest shiclded by the Federal compact is
always a delicate cxercise, Cantwell vs. Conne cticnt, 310 U, 8. 096, 60 S. Ct. 900, 84
L. Ed. 1213 (1940) ; Schucider vs. Irvington, 308 U. 8. 147, 60 8. Ct. 146, 84 1,. Iid.
155 (1939). Tt is said that the restriction of these civil liberties is supportable only
“hy clear public interest, threqtened not douhtfully or remotely, but by clear and
present danger ;" ant i}mf ‘only the gra\ e~t abuses, endangering paramount interests,
give occasion for permha:ble limitation.” Citing Thomas vs Collins, supra.  See,
also, Sehenck vs. United States, 249 1. S, 47 39 8. CL 247, 63 L. Ed. 470 (1919).
But in the Douds case cited supra, the reguivement of a aomemh'lt similar oath by
officers of labor unions (more specific and hroader in its terms in that it called also
for a sworn denial of membershp in or affiliation with the Communist Party), as a
condition to the use of the remedial measures and advantages afforded by the Federal
Labor Management Relations Act of 1947 (29 U. 8. C,, scction 159-h), was sustained
as a measure reasonably necessary for the protection of interstate commerce against
the “political strike)” In addition to sworn disavowal of membership in the Com-
munist Party, the statute there prescribes an cath that the affiant union officer “does
not believe 1n, and is not a member of or supports any organization that helieves in
or teaches the overthrow of the United States Government hy force or hy auy illegal
or unconstitutional methods;” and it was found that the oath was sustainable as
applicable “to persons and organizations who believe in violent overthrow of the
government as it presently exists under the Constitution as an objective, not mercly
a prohesy.” The rationale of the view expressed by Chief Justice Vinson is to be
found in this holding: “Congress might well find that such persons—those who
believe that the present form of the government of the United States should he
changed by force or other illegal methods—would carry that objective into their
conduct of union affairs hy calling political strikes designed to weaken and divide
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the American people, whether they consider actual overthrow of the government i
be near or distant. It is to those persons that section 9 (h) is intended to apply
and only to them. We hold, therefore, that the belief identified in section 9 (h) i
a belief in the objective of overthrow by force or by any illegal or unconstitutiona
methods of the government of the United States as it now exists under the Con
stitution and laws thereof.” Apropos of the “clear and present danger” doctrine a:
related to the particular circumstances, the Chief Justice said: “When the effect oi
a statute or ordinance upon the exercise of First Amendment freedoms is relativels
small and the public interest to be protected is substantial, it is obvious that a rigic
test requiring a showing of imminent danger to the security of the nation is ar
absurdity.”

The oath ordained by the New Jersey statute is but an extension and elaboratior
of the traditional oath of allegiance in matters considered by the Legislature vital
to the essential conunon security, See the dissenting opinion of Mr. Justice Oliphant
in Imbrie vs. Marsh, supra. The purpose of the cath is not to probe the mind of
the teacher for the punishment of unorthodox or heretical views and beliefs, however
inimical to the welfare and safety of the esiablished government, but rather tc
determine the teachet’s qualifications for the instruction of youth in the public schools.
The test is largely subjective to forestall hostile action in an area deemed vital to
the community. There is no interdiction upon the freedom of opinion, no effort to
control thought, no censorship nor invasion of the sphere of conscience in matters of
religion. The atm {is not to stifle beliefs as such, but to disqualify for teaching one
who, however capacitated otherwise, believes in the objective of overthrow of the
government, Federal or State, by force or violence or other unlawful means. There
is no mandate against the entertainment of wnorthodox beliefs, and no personal penalty
for nonconformity. One so mentally conditioned s deemed unsuited for the instruc-
tion of youth in the schools supported by public funds; and one who refuses to
abjure such belief suffers the disqualification. This constitutes an entirely reasonable
accommodation of the fundamental personal rights and the common interest in the
safety of government and the integrity of its educational processes. The Legislature
might well find that the tcacher would carry that objective into his teaching. Thus,
there is no unduec infringement of civil liberties; no more than is needful for the
essential public welfare, Paraphrasing the classic language of Justice Holmes in
MeAuliffe vs. New Bedford, 155 Mass. 216 (1892), the plaintif may have a con-
stitutional right to his helief in the overthrow of government by force or violence,
but he has no constitutional right to be a teacher in the public schools, Of course,
there can be no undue discrimination nor arbitrary exclusion. The First Amendment
“requires that one be permitted to believe what he will. It requires that one be
permitted to advocate what he will unless there is a clear and present danger that a
substantial public evil will result therefrom. It does not require that he be permitted
to be the keeper of the arsenal” Americon Convnunications Association vs.
Douds, supra.

‘here are other cases which exemplify the principle. In United Public Workers
vs., Mitchell, 330 U. 8. 75, 69 8. Ct. 536, 91 L. Ed. 754 (1946), a statute forbidding
participation in partisan political activities by employees of the Federal Government,
a right secured by the First Amendment, if they would remain in the Federal service,
was sustained as consistent with that Amendment, in that there was a raticnal con-
nection between the prohibitions of the statute and the end to be served, and the
abridgment of the personal rights secured by the Amendment was of limited scope
to further a large interest in the efficiency of government service. Also, a State
court’s refusal of admission to its bar of a person otherwise qualified, on the ground
that he had conscientious scruples against war and would not take up arms or resort
to force to prevent wrong under any circumstances, was upheld for the reason that
the applicant could not in good faith swear to support the State Constitution, which
called for service in the militia in time of war. The relation between the obligations
of membership in the bar and service required by the State in time of war, the
limited effect upon speech and assembly, and the State court’s strong interest in the
persons who become officers of the court, were deemed sufficient justification for the
State action. Re Swmmers, 325 U. 8. 561, 65 8. Ct. 1307, 89 1. Ed. 1795 (1945).
And a State statute requiring students at the State university to take a course in
military science and tactics was held valid as against the contention that its enforce-
ment would abridge the privileges and immunities and the liberty secured by the
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Fourteenth Amendment. The Supreme Court said: “Government, Federal and State,
each in its own sphere owes a duty to the people within its ;urlsdlctlon to preserve
itself in adequate strength to maintain peace and order and to assure the just enforce-
ment of law.” Hantilton vs, University of California, 293 U. 8. 263, 55 S. Ct. 197,
79 L. Ed. 343 (1934).

The maintenance of the purity of the educational process against corruption by
subversive influences is of the hlghest concern to society. It is in no real sense a
denial of academic freedom to require of a teacher, as a condition to employment,
a sworn disavowal of allegiance to the doctrine of force or violence as a mode of
overthrowmg government. That would seem to be axiomatic. Lovalty to government
and its free democratic institutions is a first requisite for the exercise of the teaching
function. Freedom from belief in force or violence as a justifiable weapon for the
destruction of government is of the very essence of a teacher’s qualification. The
apprehended danger is real and abiding. We have long had evidence of the pressure
here of a Godless ideclogy ruthlessly fostered by a foreign power which has for
its aim the violent overthrow of government and free society., And one of its
weapons is the debasement of teaching as a softening measure in the consummation
of the subversive process., The school system affords the opportunity and means for
subtle infiltration. There is no intrusion upon personal freedoms when government
intervenes, as it has here, to avert this peril to its very, existence. A teacher who is
bereft of the essential quality of loyalty and devoticn to his government and the
fundamentals of our democratic society is lacking in a basic qualification for teaching.
The teacher is not obliged to take the cath; but if he refuses to do so he is not
entitled to teach. In the current siruggle for men’s minds, the State is well within
its province in ensuring the integrity of the educational process against those who
would pervert it to subversive ends.

The design of the statute is to obviate the danger of the translation of such
beliefs into teachings. “T'here is of necessity a close association between belief in
force and teaching which is intimately related to fitness. One may not divorce one’s
beliefs from one's teaching. The Legislature m'i} secure youth against indectrination
in the alien ideology of force and violence; and reasonable measures to that eud are
not obuoxious to the First Amendment. It may do whatever is required in the
interest of youth and the common welfare. Prince vs. Commonweealth of Massa-
chusetts, supra. The incidental qualification of personal freedom is a necessary con-
cession to the basic interests of soclety. It is a legislative function to appraise the
need and determine the remedy.

Freedom of thought is a cherished right, It is in the nature of a free people to
treasure absolute freedom of mingd; but this liberty would have no significance what-
ever if the society which gave it heing ceased to exist, and the principle is ex
necessitate subject 1o measures essential to its own security, To challenge the validity
of this proposition is to deny the power of government to maintain its very existence.
Civil liberties cannot be made the open door to subversive penetration. Unless the
State may act to preserve the basic freedoms now invoked to stay its hand, those
freedoms would hold in themselves the seeds of their own frustration.

jans

Final 13 it is urged that the statute is unenforceable as in contravention of the
pcr<ona1 iberties secured by the Fourteenth Amendment for “vagueness and indefinite-
ness” and for insufficiency in the definition of “standards of guilt” and that the oath
prescribed constitutes a bill of attainder and an e¢x post facto law in violation of
Article 1V, section VIII, paragraph 3 of the State Constitution of 1947. Neither of
these contentions is well made.

As to the first, the specific point made is that the word “affiliated” related to the
phrase “any organization, a association, party, group or combination of persons” which
hold to Lhe views made the ground of dlsqudhﬁca‘mon is vague and uncertain and
deficient in a “definable standard by which the association can be definitively fixed,”
and is also obnoxious as the embodiment of “the doctrine of guilt by association.”

But a criminal prosecution for the making of a false ocath would not be main-
tainable unless the false swearing was willful and corrupt. R. 8. 41:3-1. Thus, there
is a reasonably ascertainable standard of guilt comporting with the requirements of
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due process. The same contention was made in the Douds case cited supra. Chief
Justice Vinson said: “the question in any criminal prosecution involving a non-
Communist affidavit must therefore be whether the affiant acted in good faith or
knowingly lied concerning his affiliations, beliefs, support of organizations, efc. And
since the constitutional vice in a vague or indefinite statute is the injustice to the
accused in placing him on trial for an offense, the nature of which he is given nc
fair warning, the fact that punishment is restricted to acts done with knowledge
that they coutravene the statute makes this objection untenable. * * * WVithout
considering, therefere, whether in other circumstances the words used in section 9 (I}
would render a statute uncoustitutionally vague and indefinite, we think that the fact
that under section 33A of the Criminal Code no honest, untainted interpretaiion of
thoze words is punishable removes the possibility of constitutional infirmity.”

The second contentien is likewise untenable. There is no punishment laid down
for past actions, such as in Cuwmmings vs. Missouri (1866), 4 Wall 277, 18 L. Ed,
3567 Ex parte Garlond (1887), 4 Wall 333, 18 L. Iid. 360; United States vs. Lovett
(19453, 328 T, 8. 303, 66 S, Ct. 1073, 90 L. Xd. 1253, The distinction was made In
the Douds case. Referring to the above cases, the Chief Justice said: “Those cases
and this also, according to the argument, involve the proscription of certain occupa-
tions to a group classified according to belief and lovalty, But there is a decisive
distinction: in the previous decisions the individuals involved were in fact being
punished for past actions; whereas in tlis case they are subject to possible loss of
position only because there is a substantial ground for the Congressional judgment
that their beliefs and loyalties will be transformed into future conduct. * * * Here
the intention is to forestall future dangerous acts; there is no one who may not by
a voluntary alteration of the loyalties which impel him to action, become cligible to
sign the affidavit. We cannot conclude that this section is a bill of attainder.” Here,
also, the teacher becomes gualified by taking the oath,

The judgment of the State Board of Educaticn is affirmed.
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