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West Milford Board of Education,
Petitioner,
V.
Township Council of West Milford,
Respondent.

CONSENT ORDER

Petitioner, the West Milford Board of Education, West Milford, New
Jersey, and Respondent, Township Council of West Milford, having conferred
and agreed upon a determination of the amount necessary to be appropriated to
provide a thorough and efficient system of schools in the District of West
Milford for the school year 1974-1975, and such amounts as are necessary to be
raised by taxation for said purpose, and it appearing to the Commissioner that
said amounts, as hereinafter set forth, are fair and reasonable, and each of the
parties, by and through their respective counsel having consented to the making
and entry of this Order,

It is on this 12th day of July, 1974 ORDERED and DETERMINED that:

1. The total amount necessary to be appropriated to provide a thorough
and efficient system of schools in the District of West Milford, in the County of
Passaic and State of New Jersey for the school year 1974-1975 is:

Current Expenses $7,804,325.00
Capital Projects 165,760.00

2. The amounts necessary to be raised by taxation for the purposes
described in Paragraph 1 above are:

Current Expenses $6,229,440.00
Capital Projects 154,455.22

3. The amounts set forth in Paragraph 2 above are hereby certified to the
Passaic County Board of Taxation for inclusion in taxes to be assessed in and for
the Township of West Milford, applicable to the years 1974 and 1975, and a true
copy of this Order, containing the above certification, shall be duly filed with
the Secretary of the Passaic County Board of Taxation within  days after the
entry hereof.

This Order shall constitute a final determination of the matters set forth in
the Petition of Appeal herein filed, and each of the parties hereto shall do and
perform all things necessary to comply with the terms hereof.

COMMISSIONER OF EDUCATION
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Board of Education of the Borough of Haledon,
Petitioner,

v,

Mayor and Council of the Borough of Haledon, Passaic County,

Respondent.
COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Dominic Cavaliere, Esq.
For the Respondent, James V. Segreto, Esq.

Petitioner, hereinafter “Board,” appeals from the action of respondent,
hereinafter “Council,” taken pursuant to N.J.S.4. 18A:22-37, certifying to the
Passaic County Board of Taxation a lesser amount of appropriations for school
purposes for the 1973-74 school year than the amount proposed by the Board in
its budget which was rejected by the voters. The facts of the matter were
adduced at a hearing conducted on January 25, 1974 at the State Department of
Education, Trenton, before a hearing examiner appointed by the Commissioner
of Education. The report of the hearing examiner follows:

At the annual school election held February 13, 1973, the Board
submitted to the electorate proposals to raise $594,369.68 by local taxation for
current expenses and $555.31 for capital outlay costs of the school district.
These items were rejected by the voters, and the Board subsequently submitted
its budget to Council for determination of the amounts necessary for the
operation of a thorough and efficient public school system in the Borough of
Haledon for the 1973-74 school year, pursuant to the mandatory obligation
imposed on Council by N.J.S.4. 18A:22-37.

After consultation with the Board, Council made its determinations and
certified to the Passaic County Board of Taxation the amounts of $564,950.18
for current expenses and $555.31 for capital outlay. The pertinent amounts are
shown as follows:

Current Capital

Expenses Outlay
Board’s Proposal $594.369.68 $555.31
Council’s Certification 564 950.18 -0-
Amounts Reduced $ 29419.50 $555.31

There was no reduction made in the capital outlay account.

The Board contends that Council’s action was arbitrary and capricious and
documents its need for the reductions recommended by Council and written
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testimony and a further oral exposition at the time of the hearing. Council
maintains that it acted properly and that the Board has failed to sustain its
burden of proving that Council’s appropriation is insufficient to provide a
thorough and efficient system of education in the school district.

Council denies that its reductions were arbitrary or capricious and avers
that the amounts certified were made after deliberations with respect to the
needs of the Board. Council asserts also that the remaining funds will be
sufficient to operate and maintain a thorough and efficient system of public
schools within the district.

After examining the record in its entirety and weighing the testimony of
the witnesses, the hearing examiner finds that Council’s reductions are neither
arbitrary nor capricious. The hearing examiner recommends, therefore, that the
Commissioner make his determination on the basis of the analysis of the
supporting statements, documentation, and testimony about the specific
budgetary items now in contention.

As part of its determination, Council suggested items of the budget in
which it believed economies could be effected without harm to the educational
program as follows:

CURRENT EXPENSES
Board’s Council’s

Account Item Budget  Appropriation Reduction
J110 Admin. Sals. $ 45000 § 44,652.75 § 347.25
J120b Contr. Servs. 4,050 3,700.00 350.00
J130 Admin. Exps. 4,450 3,775.00 675.00
J211,213, Instr. Sals 482,619 461,935.48 20,683.52
214, 215a
J220 Instr. Textbooks 8,000 7,371.27 628.73
J240 Teach. Supls. 11,000 9,315.00 1,685.00
J610 Oper. Sals. 36,900 35,700.00 1,200.00
J810a Retire. Funds 9,500 8,650.00 850.00
J870 Tuition 39,000 36,000.00 3,000.00

TOTALS $640,519  $611,099.50 $29419.50

(Respondent’s Resolution, unp)

The hearing examiner observes that the amounts shown, ante, as budgeted
by the Board and appropriated by Council do not reflect the actual totals in
Council’s Resolution, paragraph 1, which reads as follows:

“**%], The Current Expense local tax levy is hereby fixed at
$564,950.18, representing a reduction of $29,419.50 from the local tax
levy for Current Expenses provided in the school board budget in the
amount of $594,369 .68 .***” (Respondent’s Resolution, unp)

Nor does the document enumerating those line items, which was submitted by

713



You are viewing an archived copy from the New Jersey State Library.

the Board, reflect the totals in Council’s Resolution, paragraph 1. However, the
record shows that $564,950.18 is the actual amount certified to the Passaic
County Board of Taxation to be raised by local taxes (Council’s Resolution) and
the Board and Council agree that the budget was reduced by $29,419.50.

At the hearing, Council moved to dismiss the Board’s budget appeal for
the following reasons:

(1) Council avers that the Board’s “written testimony” was not verified
by oath and such “testimony” is limited in use to the conference of the parties
and not the hearing.

(2) The “written testimony” is hearsay and in an administrative,
quasi-judicial hearing, the hearsay evidence can be used only to corroborate and
add color to other competent testimony. (Respondent’s Brief, at p. 2)

(3) The Board failed to prove that the appropriation made by Council
was unreasonable and insufficient to provide a thorough and efficient system of
education. (Respondent’s Brief, at p. 4)

(4) The procedure adopted by the hearing examiner violated due process
by “compelling” testimony by the Mayor, and at the same hearing, denying
Council the opportunity to cross-examine Board witnesses. (Respondent’s Brief,
atpp.11-12)

Before considering the merits of the line items of this budget which are
now in contention, the hearing examiner finds that a review of the principles and
guidelines for determining budget appeals is necessary for a better understanding
of the budget, sub judice.

In Board of Fducation of East Brunswick v. Township Council of East
Brunswick, 48 N.J. 94 (1966), the Court commented as follows:

“*#*#*The governing body may, of course, seek to effect savings which will
not impair the educational process. But its determinations must be
independent ones properly related to educational considerations rather
than voter reactions. In every step it must act conscientiously, reasonably
and with full regard for the State’s educational standards and its own
obligation to fix a sum sufficient to provide a system of local schools
which may fairly be considered thorough and efficient in view of the
makeup of the community. Where its action entails a significant aggregate
reduction in the budget and a resulting appealable dispute with the local
board of education, it should be accompanied by a detailed statement
setting forth the governing body’s underlying determinations and
supporting reasons.***” ‘ (at p. 105)

The Court also defined the function of the Commissioner when, after the
governing body has made its determination, the Board appeals from such action:

“*#**the Commissioner in deciding the budget dispute here before him,
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will be called upon to determine not only the strict issue of arbitrariness
but also whether the State’s educational policies are being properly
fulfilled. Thus, if he finds that the budget fixed by the governing body is
insufficient to enable compliance with mandatory legislative and
administrative educational requirements or is insufficient to meet
minimum educational standards for the mandated ‘thorough and efficient’
East Brunswick school system, he will direct appropriate corrective action
by the governing body or fix the budget on his own within the limits
originally proposed by the board of education. On the other hand, if he
finds that the governing body’s budget is not so inadequate, even though
significantly below what the Board of Education had fixed or what he
would fix if he were acting as the original budget-making body under R.S.
18:7-83 [NJ.S.A. 18A:22-38] then he will sustain it, absent any
independent showing of procedural or substantive arbitrariness.***”
(Emphasis supplied.) (at p. 107)

It is well established that the Commissioner has the legal responsibility to
review and settle budget disputes which are presented to him after governing
bodies and boards are unable to resolve their differences. East Brunswick, supra
The Commissioner has developed, therefore, rules and procedures to be followed
by the parties so that the budget hearings may be presented in a concise, orderly,
and complete fashion. Both sides are required to reduce to writing the testimony
and evidence they wish to offer in support of their respective positions. This
requirement is now attacked by Council in a Motion to Dismiss, which was
offered at the hearing, on the following grounds:

1.  Petitioner has failed to sustain its burden of proof that the requested
funds are necessary.

2. The offering of written testimony is unconstitutional.
3. The Board submitted an unverified statement about its budget.

Council avers that the Board is in violation of N.J.5.4. 18A:6-24 which
requires that written statements be verified by oath, and that due process has
been denied pursuant to N.J.S.4. 18A:6-20 which offers the right to be
represented by counsel and to present witnesses to testify. Council avers also,
that NJ.A.C. 6:24-1.8 limits the use of written statements to the conference of
parties and that absent full agreement at the conference of the parties as to a
statement of material fact, a full hearing shall be afforded for the submission of
oral testimony and documentary evidence. (Respondent’s Brief, at pp. 1-3)

The hearing examiner notes that this budget appeal has been processed
routinely, and scheduled for hearing in the same manner and using the same
procedures that are used in all budget appeals that are presented to the
Commissioner.

The Board does not deny that it failed to verify its written statement

pursuant to N.J.S. 4. 18A:6-24; however, under oath, the Superintendent of
Schools swore to the truth of the written statement presented to the
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Commissioner. Also, his testimony supplemented the written material offered by
the Board and he was cross-examined by Council on the supplemental
testimony; however, Council refused to question the Superintendent on the
content of the Board’s written statement which it held to be improper and
illegal. (Respondent’s Brief, at p. 9; Petitioner’s Brief, at pp. 1-2)

Council avers that it was denied due process and the opportunity to
cross-examine witnesses by the hearing examiner. At the hearing, the
Superintendent offered direct testimony to support three specific budget items.
(Respondent’s Brief, at p. 9) The Board rested its case, and cross-examination on
these three items was then elicited by Council; however, Council would not
continue its cross-examination into budget areas covered only by the written
testimony offered by the Board and admitted as evidence by the hearing
examiner. It is Council’s contention that such evidence may not be considered.
(Respondent’s Brief, at pp. 34)

Council issued subpoenas to the President and the Financial Chairman of
the Board; however, he did not call on them to testify nor did he avail himself of
the opportunity to cross-examine them on the basis of the Board’s written
testimony. He specifically stated that he would not call on these persons as
witnesses. (Tr. 22-23) Council clearly had the opportunity to cross-examine the
Board’s witnesses and the record shows they were subpoenaed by Council.

The hearing examiner determined that Council’s Answer to the Board’s
budget appeal, its Resolution, and documents supporting the budget reduction,
would be admitted in evidence just as the Board’s written testimony was
admitted as evidentiary. (Tr. 48-49) On the basis of these rulings in which
written documents were admitted in evidence by both sides, the hearing
examiner permitted the cross-examination of the Mayor of the Borough of
Haledon over the objection of Council’s attorney.

Council asserts that it was also denied due process by the evidentiary
rulings and the procedure followed by the hearing examiner. However, the
record shows that Council was offered the same opportunity as the Board to call
witnesses and elicit testimony, and that the Board did not offer an objection to
having its witnesses testify under cross-examination about the written testimony
admitted in evidence.

The hearing examiner recommends, therefore, that the Commissioner deny
Council’s Motion to Dismiss on the grounds that this budget appeal has been
filed and processed in essentially the same manner as other budget appeals, and
that the record does not support Council’s charge that it has been denied due
process pursuant to statute, or the rules of the Commissioner.

In regard to the evidence and testimony on the contested line items in the
budget the record reveals the following:

J110,J211,J213,J214,J215a Salaries-Administration, Instruction
These combined line items involve administrative and instructional salaries.
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The Board has advanced reasons for its requests and states that it arrived at these
salary levels through negotiations and its need for additional staff.

Council essentially has limited salary considerations to a 3.5 percent raise
and recommended the reassignment of a teacher, if required, rather than adding
a second-grade teacher at a salary of $9,800. (Respondent’s Resolution, unp)

The hearing examiner notes that under the mandate of Chapter 303, Laws
of 1968, now embraced in the provisions of N.J.S.4. 34:13A-1 et seq., the
Board must negotiate salaries with all of its employees as required by law.

Council, however, attempts to deny this right to negotiate and establish
salary policy. Disputes of this kind have been addressed in other budget
decisions, and it has been uniformly held that the right to make salary judgments
for teaching staff members and others is that of the board of education. In
Board of Education of the Township of South Brunswick v. Township
Committee of the Township of South Brunswick, 1968 S.L.D. 168, the
Commissioner said:

“*%*[t is clear that the funds necessary to the implementation of salary
policies adopted by a board of education must be provided and are not
subject to curtailment. N.J.S. 18A:294.1 See also Board of Education of
Cliffside Park v. Mayor and Council of Cliffside Park***.” (Emphasis
supplied.) (at p. 172)

The salary policies referred to, ante, are clearly to be provided for all of
those personnel listed as full-time teaching staff members. This is plainly stated
inN.J.S.A. 18A:294.1:

“A board of education of any district may adopt a salary policy, including
salary schedules for all full-time feaching staff members *** Every school
budget adopted, certified or approved by the board, the voters of the
district, the board of school estimate, the governing body of the
municipality or municipalities, or the commissioner, as the case may be,
shall contain such amounts as may be necessary to tully implement such
policy and schedules for that budget year.” (Emphasis supplied.)

The adoption of a salary policy by a board of education for its employees
is not limited to teaching staff members, but extends also to all employees of a
board of education eligible to negotiate their salaries pursuant to N.J.S.A.
34:13A-1 et seq.

In the hearing examiner’s judgment, the Board had the authority to
establish its salary policy on behalf of its employees. Council’s reasons for
reducing the aforementioned salary accounts fail to prove that the salary policies
are excessive or improper. Nor does the record show that the Board violated
Executive Order No. 11615.

Council has presented no convincing testimony nor argument to refute the
need for the salaries that the Board has established. On the other hand, the
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Board has presented clear and well-supported analyses of its needs which are
entirely credible. Salary policies previously adopted are mandatory. Board of
Education of the City of Newark v. City Council and the Board of School
Estimate of the City of Newark, Essex County, 1970 S.L.D. 197

The record shows that a reassignment of teachers will eliminate the need
for an additional second-grade teacher as requested. In addition, testimony
educed from the Superintendent indicated that $275 should be restored under
appropriations for the Child Study Team and that a $425 reduction should be
sustained. Under the Home Instruction category, the amount of $1,250 as
recommended by Council is shown to be adequate and the $250 recommended
economy should be sustained. Therefore, the hearing examiner recommends that
moneys be restored to each of the line items, ante, with the exceptions of
$9,800 for the additional second-grade teacher, $425 for the Child Study Team,
and $250 in the Home Instruction account. Specifically, a reduction of $10,475
should be sustained and $10,208.52 restored to the budget.

J120b Contracted Services

The Board documented its need for the budgeted amount and based its
request on experience in prior years and current needs. The Board actually spent
$5,465.10 last year and budgeted only $4,050 for the same services this year,

Council reduced the Contracted Services amount by $350 without giving
supporting reasons.

The hearing examiner recommends that the $350 amount be restored.

J130 Administration-Expenses

The Board’s expenditure for the four categories included in this line item
was $4,017.22 for the 1972-73 school year. The Board budgeted a total of
$4,450 for the 1973-74 school year which was reduced in the aggregate of $675
by Council. .

The Board grounds its need for the money on the following:
1) anticipated increases in printing costs;

2) a possible special referendum election for replacing the roof on the
Kossuth Street School;

3)  conversion to a new payroll system for which equipment has already
been obtained;

4)  Superintendent’s office expenses which have already been budgeted
below last year’s expenditure;

5) money for three Board members’ expenses to the annual School
Boards’ Workshop in Atlantic City.
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Council has provided $3,775 for these expenditures, reasoning that their
determination is consistent with expenditures in prior years and recommending
that two, rather than three, Board members attend the Workshop, ante.

The hearing examiner notes that the budgeted amount shows a modest
increase over the prior year’s actual expenditure; however, Council’s specific
recommendation reducing Board members’ expenses from $2,000 to $1,825
should be granted. It is a desirable, but not necessary, item. The other
expenditures have been sufficiently supported by the Board’s evidence so as to
warrant approval. The hearing examiner recommends, therefore, that $500 be
restored to the budget and $175 not be restored.

J220 Instruction Textbooks

The Board spent $6,334.19 in this account last year. Its proposed $8,000
expenditure this year is based on experience in normal replacement of
textbooks, its need to update 1966 mathematics textbooks, and its need to
advance one grade to a previously adopted new textbook series.

Council’s reduction of $628.73 is based on a slightly declining pupil
enrollment which figure was multiplied by the per capita cost per pupil to arrive
at its recommended amount of $7,371.27.

The record shows that, despite the recommended economy, Council has
approved an expenditure in this account which is more than $1,000 higher than
the amount spent last year.

The hearing examiner recommends that Council’s reduction be sustained.

J240 Teaching Supplies

The Board’s expenditure in 1972-73 was $11,259.71. Despite increased
costs, avers the Board, it budgeted $11,000 for this year. The Board states that
these are all consumable supplies and they must be replaced.

Council’s recommended economy is based on the total number of pupils
multiplied by $15 per capita which it states is a reasonable amount for teaching
supplies.

The hearing examiner finds no basis to support Council’s conclusion that
$15 per pupil is a “reasonable amount”; therefore, he recommends that the
$1,685 reduction be restored.

J610 Operational Salaries

The dispute in this line item is in regard to the use of summer help to
relieve custodians during vacation periods.

The hearing examiner finds again that this may be a desirable, but not

necessary, expenditure by the Board and that Council’s recommended reduction
of $1,200 is reasonable.
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J810a Retirement Funds
The Board concedes to the reduction of $850 for this line item.

J870 Tuition

The Board’s average estimated cost for tuition for thirteen pupils who have
been classified by the Child Study Team is $3,000 per pupil or $39,000.

Council gave no reasons for its $3,000 reduction in this line item.
The hearing examiner recommends that the $3,000 be restored.

The following table summarizes the report, findings, and recommendations
of the hearing examiner:

CURRENT EXPENSES CURRENT EXPENSES

Account Recommended Not
Number Item Reduction Restored Restored
J110 Admin. Sals. $ 34725 § 347.25 $ —0—
J211,213 Instr, Sals. 20,683.52 10,208.52 10,475.00
214,215a
J120b Contr. Servs. 350.00 350.00 —0—
J130 Admin. Exps. 675.00 500.00 175.00
J220 Instr. Textbooks 628.73 —0— 628.73
J240 Teach. Supls. 1,685.00 1,685.00 —0—
1610 Oper. Sals. 1,200.00 —0— 1,200.00
J810a Retire. Sals. 850.00 —0-— 850.00
J870 Tuition 3,000.00 3,000.00 -0—
TOTALS $29419.50 $16,090.77 $13,328.73

This concludes the report of the hearing examiner.

% * * *

The Commissioner has carefully reviewed the entire record in the instant
matter including the exceptions to the hearing examiner report as filed by both
counsel pursuant to N.J.A.C, 6:24-1.16.

From the record before him, the Commissioner is convinced that there
have been no procedural defects or deprivation of due process, to either party in
the proceedings, that would in any way militate against a justiciable decision in
the matter. In accord with this determination, the Commissioner denies
respondent’s Motion to Dismiss.

An inadvertent error on the second page of the hearing examiner report is
noted and hereby corrected to show that Council’s certification for capital
outlay was actually $555.31 and that the amount of reduction was $ -0- .

The Commissioner further determines that the amounts as recommended
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for restoration and those not recommended for restoration by the hearing
examiner are such to insure a thorough and efficient program of education.
Accordingly, and for the reasons set forth by the hearing examiner, he finds that
the additional sum of $16,090.77 must be added to the amount of $564,950.18
previously certified by Council for current expenses.

Accordingly, the Commissioner hereby certifies to and directs the Passaic
County Board of Taxation to raise the total amount of $581,040.95 by local
taxation for the Board of Education of the Borough of Haledon for current
expenses for the 1973-74 school year.

COMMISSIONER OF EDUCATION
July 15,1974

Pending before State Board of Education

Stipulation of Dismissal May 7, 1975

Charles B. Bailey,

Petitioner,
12
Board of Education of the Township of Fairfield, Cumberland County,
Respondent.

COMMISSIONER OF EDUCATION
ORDER
For the Petitioner, Charles B. Bailey, Pro Se
For the Respondent, Isaac I. Serata, Esq.

This matter having been opened before the Commissioner of Education
through a Petition of Appeal and Answer filed thereto; and

It appearing that Petitioner Bailey alleges, that the Board of Education of
the Township of Fairfield, Cumberland County, hereinafter “Board,” acted
improperly on April 2, 1974 in its determination to remove him from
membership on that Board; and

It appearing that the Board alleges petitioner’s attendance at
regularly-scheduled and specially-called Board meetings, since July 1973, has
been poor; and

It appearing that the Board asserts Petitioner Bailey was removed from
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membership on the Board for his poor attendance record and pursuant to the
provisions of N.J.S.A4. 18A:12-3 which provides, in pertinent part:

“**% any member [of a board of education] who fails to attend three
consecutive meetings of the board without good cause may be removed
[from membership] by it***”; and

It appearing that the Commissioner, on prior occasions, addressed the
responsibility of boards of education which found it necessary to implement
their authority set forth in N.J.S.4. 18A:12-3; and

It appearing that in the matter of Charles H. Van Nutt v. Board of
Education of the Township of Rochelle Park and Henry J. Roes, Secretary,
Bergen County, 1966 S.L.D. 176, the Commissioner opined, at page 179:

“#*% The Commissioner further believes that this power [set forth at R.S.
18:7-13; now N.J.S.A. 18A:12-3] to remove a board member under this
statute should be exercised with restraint and only after good cause has
been clearly established.*** The conclusion [in the matter of Charles H.
Van Nutt, supra] is inescapable that petitioner was not given a full and fair
opportunity to justify his three consecutive absences, and respondent
Board did not meet the necessity to establish the fact that petitioner’s
failure to attend was without good cause, as required by statute***”’; and

It appearing that in response to a letter dated June 4, 1974 by the
Commissioner’s representative assigned to this matter, the parties herein agree
that Petitioner Bailey was not afforded a hearing by the Board prior to its action
of removing him from office; now, therefore,

The Commissioner finds and determines that the action taken by the
Board of Education of the Township of Fairfield, Cumberland County, on April
2, 1974, by which Petitioner Bailey was removed from his office of membership
to that Board, is fatally defective for failure of the Board to afford him a proper
hearing, Accordingly, the Commissioner of Education hereby directs the
reinstatement of Petitioner Bailey to membership on the Board of Education of
the Township of Fairfield, Cumberland County, forthwith. Nothing contained
herein, however, shall be construed to preclude this Board from proceeding
properly against any member pursuant to the provisions of N.J.S. 4. 18A:12-3.

COMMISSIONER OF EDUCATION
July 23,1974
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Richard Glover,
Petitioner,
.
Board of Education of the City of Newark, Essex County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, John Cervase, Esq.
For the Respondent, Victor A. DeFilippo, Esq., Barry A. Aisenstock, Esq.

Petitioner, a teacher employed by the City of Newark Board of Education,
hereinafter “Board,” claims tenure and seeks back pay together with
reinstatement to his former position by alleging the Board acted illegally in
terminating his employment. The Board denies that petitioner acquired a tenure
status in its employ and further denies that its action terminating his
employment was illegal.

Hearings in this matter were conducted on April 12, July 20, and
September 26, 1973 at the office of the Essex County Superintendent of
Schools by a hearing examiner appointed by the Commissioner of Education.
Briefs were filed by the parties prior to the hearing in regard to the Board’s
position that petitioner is barred from seeking relief through the application of
the doctrine of equitable estoppel by laches, and subsequent to the last day of
hearing, the parties filed respective summations. The report of the hearing
examiner is as follows:

Petitioner was first employed by the Board during December 1964, as a
“per diem” substitute teacher at the rate of $27 per day. (Tr. 111-99-100)
Although petitioner asserts that thereafter, specifically as of September 1965, he
was employed by the Board as a “long-term substitute” (Tr. I11-101), an extract
of the official minutes of the Board (C-3) discloses that petitioner was employed
for the 1965-66 school year as a “per diem” substitute teacher at the rate of $27
per day. The extract of the official minutes of the Board (C-3) is reproduced
here in full regarding the employment of petitioner between the dates of
December 18, 1964, and his appointment as a regular teacher for the 1960-70
school year:

«“kx*]  Regular meeting of January 26, 1965:
Substitute Assignment
That the following teachers be assigned to the schools indicated at the rate

of $27.00 per diem. .. Richard S. Glover, 322 Hunterdon Street, (Eff.
12/18/64), Arlington Avenue School (Ment. Ret.)
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“2. Regular meeting of September 29, 1965

Substitute Assignment

That the following teachers be assigned to the schools indicated at the rate
of $27.00 per diem. .. Richard Glover, (Eff. 9/9/65); 196 Central Ave.,
East Orange; Quitman Street-Scudder Homes (rec.).

“3. Regular meeting of August 23, 1966

Substitute Assignments

That the following teachers be assigned to the schools indicated at the rate
of $5500.00 per annum. .. Richard Glover, (Eff. 9/1/66), 196 Central
Ave., Orange, Quitman Street-Scudder Homes (rec.). ***

“4, Regular meeting of August 22, 1967

Substitute Assignments

That the following teachers be assigned to the schools indicated at the
appropriate annual rate. . . Richard Glover (eff. 9/1/67), 300 Beach Street,
E.O,, Elliot Street School (Recreation),

“5. Regular meeting of August 22, 1968

Substitute Assignments

The Superintendent recommends that the following teachers be assigned
to the schools indicated at the appropriate annual rate. . . Richard Glover
(Eff. 9/1/68); 285 Lincoln Ave., Orange; Elliot Street School (Rec.).

“6. Regular meeting of June 26, 1969

Temporary Appointments

The superintendent recommends that the following teachers be appointed
to the position indicated, effective September 1, 1969. . .

Recreation

Richard S. Glover, 381 Broad Street, Apartment A2109, Newark, New
Jersey, to Hawkins and Roosevelt Schools at $7900. per annum, subject to
filing no later than September 1, 1969 an official transcript of Bachelor’s
Degree credits and official evidence of 20 acceptable credits in Recreation.
Newark Substitute - 4 years. Vacancy.

[signature]

Anthony De Franco
Assistant Secretary”
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Petitioner testified that when first appointed by the Board in December
1964, he did not hold an appropriate teaching certificate issued by the State
Board of Examiners. (Tr. I11-92) (See N.J.S.A. 18A:6-38 Powers and duties of
the [State] board [of examiners]; issuance and revocation of certificate; rules
and regulations.) Petitioner was issued a standard elementary school teacher’s
certificate by the State Board of Examiners during April 1968, (Tr. 1-72) (Tr.
[11-92) Although not reflected in the extract of the Board’s minutes (C-3, anre).
petitioner was employed as a regular teacher for the school years 1969-70.
1970-71, and 1971-72 according to the testimony of the assistant
superintendent of schools in charge of personnel, hereinafter “assistant
superintendent.” (Tr. [1-85-86) Furthermore, the Board Secretary testified that
while petitioner was placed on an annual salary, as opposed to a per diem rate, in
September 1966, he was not enrolled as a member of the Teachers’ Pension and
Annuity Fund, hereinafter “TPAF,” until October 1, 1969. In fact, the Board
Secretary testified that, when the Board was notified by the TPAF to begin
petitioner’s deductions for his share of contribution (R-3), the effective date of
his contribution was September 1969, (Tr. 11-71-73)

Petitioner’s employment with the Board was terminated on May 4, 1972
(Tr. I-10, 15, 21) (Tr. 11-27, 85-86, 110), although the Board’s official action in
this regard was taken on May 23, 1972, as reflected in its minutes of that date
(C-2). In pertinent part, those minutes read:

“TERMINATION OF SERVICES

“That the services of the following persons be terminated, effective dates
noted:

Teacher School Date

kdkk

Richard Glover Avon Avenue May 4, 1972
381 Broad Street (Rec.)
Newark,N.J. 07102

144-32-4691

*ok ok

Petitioner testified that, beginning in February 1970, and while he held
employment with the Board, he was simultaneously employed by the East
Orange Board of Education, hereinafter “East Orange Board,” between the
hours of 8:00 a.m. and 2:45 p.m. Upon completion of his duties with the East
Orange Board, he would then report to his position with the Newark Board
where he worked between the hours of 3 p.m. and 9 p.m. (Tr. I-15-16) However,
in petitioner’s view, a conflict of working times developed near the beginning of
April 1972, when he filed a grievance against his principal in the East Orange
School System. (Tr. I-16) Petitioner testified that, because he filed a grievance
against the principal, he, the principal, “*** as a means of reprimand for the
filing of the grievance***” (Tr, 1-17) required him, petitioner, to remain on duty
until 3 p.m. Because his revised sign-out time of 3 p.m. at East Orange would
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prevent him from reporting to his Newark position at 3 p.m., petitioner testified,
he intended to resign his East Orange position. (Tr. I-18) However, he asserted,
he was required to give the East Orange Board sixty days’ notice. (Tr. I-18) It is
not clear in the record precisely what date in April petitioner’s schedule at the
East Orange School was changed.

The Newark schools were closed for vacation during the period April 1
through April 9, 1972. (Tr. I-18) (School Calendar as set forth in the Agreement
(P-6) between the Board and the Newark Teachers’ Union) Petitioner testified
that on April 10, 11, 12, 13,14,17,18,and 19, 1972, he reported to his duties
in Newark at the precise time of 3 p.m. (Tr. [-19) as reflected in the Teachers’
Time Record (P-7) for that period. However, on subsequent days, beginning
April 24 until May 4, 1972, the last day of his employment with the Board, his
arrival time according to his testimony and as set forth in the Teachers’ Time
Records (P-7, P-8) is as follows:

April 24,1972
April 25,1972
April 26, 1972
April 27,1972
April 28,1972
May 1, 1972
May 2, 1972
May 3, 1972
May 4, 1972

(3:24)

W W W W W W WWwWwWw
— ) W R NN e DD =
NAO AN =3O W

While petitioner testified his last day of employment was May 3, 1972 (Tr.
I-21), there appears a sign-in and sign-out time for May 4, 1972, following his
name on the Teachers’ Time Record. (P-8)

Petitioner admitted that his sign-in times between April 10, 1972, and May
4, 1972, are not in his handwriting; that he was signed in by the director of the
after-school recreation program (Tr. 1-20-21) who, according to petitioner,
signed in all employees under his direction.

The assistant superintendent testified that the specific reason why
petitioner was terminated from his employment with the Board was “***
faisifving the timesheet***.” (Tr. II-90) However, petitioner asserted that he
had been the “***victim of persecution by so-called community leaders who
insisted upon his removal [termination] and the respondent [Board] yielded to
the pressure applied***.” (Petition of Appeal, Fourth Count) In this regard, a
meeting was held on April 19, 1972, and among those present were petitioner,
the assistant superintendent, the Board’s recreation director, a supervisor, the
Avon School principal, and the recreation director of the Avon School. (Tr.
I-47) Petitioner asserted that this meeting was called because of community
complaints against him and because the community leaders wanted him
transferred. (Tr. 1-44) However, the assistant superintendent testified that he was
asked to attend that meeting by the Board’s recreation director:

“Fd*relative to charges that were leveled against him [petitioner] in
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writing by the Principal of the school and the Director of Recreation. The
charges that were filed against him were the charges of insubordination
and failure to abide by Board Rules and Regulations. No parents’ names
were ever discussed with me at any time.***” (Tr, 11-88-89)

It was at this meeting of April 19, 1972, the assistant superintendent
testified that he first learned petitioner held another position in the East Orange
School District. (Tr. II1-5) It is agreed that a suggestion was made to petitioner
at this meeting that petitioner should request a transfer to another school, which
he subsequently did by letter dated April 22, 1972. (P-4) (Tr. I11-8) However,
the suggestion was not made because of alleged community pressure as claimed
by petitioner. It was suggested he request a transfer because there was
“hkx*geemingly*** friction*** between him and his immediate superior, ***
[H]lis immediate superior felt *¥** that he [petitioner] was undermining his
program,***” (Tr. 111-9)

Notwithstanding the meeting of April 19, 1972, and the complaints aired
therein, the assistant superintendent testified that, when he learned at that
meeting petitioner was consistently late and that he worked simultaneously in
the East Orange School District, he “*** communicated by letter with the
Principal of East Orange; and as a result of hearing from him, it became clear to
me that he could not work in one school ending at three and signing-in at
Newark at a time of three o’clock *** (Tr. IlI-6) and therefore “*** he
[petitioner]| was fired***. (Tr. I1I-10)

Petitioner contends that the Board discriminated against him by
terminating his employment. Further, he contends that there were three other
teachers employed simultaneously by both the Newark and East Orange Boards
of Education (Tr. I-22) against whom no disciplinary action was taken, With
respect to this allegation, the assistant superintendent testified that “*** they
[the three other employees] were investigated by the Recreation Department
[of the Newark Board of Education] and the Recreation Department reported
back to me that the other men were reporting to work on time.***” (Tr, II-101)

The hearing examiner has carefully weighed the testimony of the witnesses
in this matter, and finds that the weight of the credible evidence fails to support
a finding that petitioner was discriminated against by the Board.

Petitioner’s claim that he acquired a tenure status will be discussed next. It
is clear that petitioner was issued a standard elementary school teaching
certificate by the State Board of Examiners during April 1968. This certificate
was examined by the hearing officer during the course of the hearing. (Tr. 1-72)
Several statutes set forth the certification requirements which are prerequisites
to the employment of teaching staff members.

N.J.S.A. 18A:26-2 provides as follows:

“No teaching staff member shall be employed in the public schools by any
board of education unless he is the holder of a valid certificate to teach,
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administer, direct or supervise the teaching, instruction, or educational
guidance of, or to render or administer, direct or supervise the rendering of
nursing service to, pupils in such public schools and of such other
certificate, if any, as may be required by law.”

NJ.S.A. 18A:27-2, which provides for the termination of employment
when a teaching staff member does not hold a certificate, reads as follows:

“Any contract or engagement of any teaching staff member, shall cease
and determine whenever the employing board of education shall ascertain
by written notice received from the county or city superintendent of
schools, or in any other manner, that such person is not, or has ceased to
be, the holder of an appropriate certificate required by this title for such
employment notwithstanding that the term of such employment shall not
then have expired.”

N.J.S.A. 18A:284 provides in pertinent part as follows:

“No teaching staff member shall acquire tenure in any position in the
public schools of any school district or under any board of education, who
is not the holder of an appropriate certificate for such position, issued by
the state board of examiners, in full force and effect ***”

Applying the fact that petitioner first acquired his elementary school
teacher’s certificate during April 1968, to the above-cited statutory provisions, it
is clear that petitioner could not have acquired a tenure status in the Newark
School District during the period of his employment as a substitute teacher prior
to April 1968,

The next item to be considered is petitioner’s certification by the Newark
School District’s local Board of Examiners. The Newark School District is one of
the few in the State which for many years has maintained a local Board of
Examiners. The provisions for establishing such a local board of examiners are
set forth in N.J.S.A4. 18A:26-3 which reads as follows:

“In each city school district there may be established by the board of
education a district board of examiners consisting of the commissioner, ex
officio, the superintendent of schools of the district, if there be one, and
such persons having the necessary qualifications as the board of education
shall appoint.”

N.J.S.A. 18A:26-5 states the following regarding the function of a district
board of examiners:

“A district board of examiners shall, under such rules as the state board
shall prescribe, and under such additional rules as may be prescribed by
the board of education of the district, issue certificates to teach, which
shall be valid for all schools of the district.”

N.J.S.A. 18A:26-6 is also relevant to this matter, and states:
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“No teaching staff member shall be employed in any of the schools of a
district having a district board of ecxaminers unless he shall be issued a
certificate by said board and holds an appropriate certificate issued by the
state board of examiners or the county superintendent of schools of the
county.”

In accordance with the provisions of NJ.§5.4. 18A:26-6, petitioner became
eligible to apply for a local certificate issued by the district Board of Examiners
when he acquired his elementary school teacher’s certificate during April 1968.

Petitioner asserts in his Brief filed subsequent to the hearing that he was
issued a “provisional teaching certificate’ during 1966 by the Newark Board of
Examiners. No evidence was presented to support this allegation. Furthermore,
the above-cited provisions of N.J.S.4. 18A:26-6 preclude a local board of
examiners from issuing a local certificate to a candidate who does not possess a
certificate issued by the State Board of Examiners.

The Board states in its Brief that the rules in effect for issuing a local
certificate, during the period of time petitioner was employed as a substitute
teacher, required that each candidate pass a written, oral and physical
examination. The Board states that the requirement of a written examination,
the National Teachers Examination administered by Educational Testing Service,
was waived for any candidate who had served for three years as a substitute
teacher in the Newark School District. The Board also states that petitioner had
taken the written examination during the period when he served as a substitute
teacher, but he failed to achieve a satisfactory score. The assistant
superintendent testified that, in accordance with the rules of the Newark Board
of Examiners, petitioner was invited to take the oral examination on May 27,
1969, which he successfully passed. (Tr. II-84) (Tr. I-15) The assistant
superintendent further testified that petitioner and others who passed the oral
examination were subsequently appointed as regular teachers beginning the
following September. (Tr. 11-84) The official minutes of the Board (C-3) disclose
that petitioner was appointed at the regular meeting held June 26, 1969, to a
full-time position effective September 1, 1969, at the annual salary of $7900.
Petitioner was required to file an official college transcript indicating both the
acquisition of twenty acceptable credits in recreation and a bachelor’s degree. In
his Brief, petitioner claims that from December 1964 to May 1972, he was filling
a vacancy on the staff of the Newark Board and that his designation as a
“substitute teacher” was a subterfuge used by the Newark Board to avoid having
petitioner acquire a tenure status. In this regard petitioner relies on Schulz v,
State Board of Education, 132 N.J.L. 345 (E. & A. 1945) wherein the Court
opined:

“*** The courts have condemned evasions of the tenure statute and
refused to countenance the subterfuge of designating a teacher as a
substitute where the service rendered and intended to be rendered was that
of a regular teacher ***” (at p. 353)

Petitioner, in asserting that his employment by the Newark Board between
December 1964 and September 1969, was, in fact, that of a “regular teacher”
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which then would give him more than sufficient time to have acquired a tenure
status pursuant to N.J.S.4. 18A:28-5, also relies on Ruth Yanowitz et al. v.
Board of Education of the City of Jersey City, Hudson County, 1973 S.L.D. 57.

The Board in its Brief filed subsequent to the hearing argues that during
the period December 1964 until September 1969, petitioner was employed as a
“substitute teacher” albeit a “long-term substitute teacher.” In this regard, the
Board relies on the testimony of the assistant superintendent related to the
purposes of “long-term substitute teachers.”

“*¥*Long-term subs are appointed into positions where regular teachers
are out for many different reasons. It could be on sick leave, it could be on
pregnancy, child care; it could be on a leave—special leave for graduate
study, it could be a special leave to work on a project. This is the purpose
of a long-term sub’ . ***” (Tr, 111-59-60) (Respondent’s Brief, at p. 7)

In support of its position that petitioner was employed as a substitute
teacher from December 1964 to September 1969 and therefore that time did
not count towards the acquisition of tenure, the Board also relies on Schulz,
supra. The Board argues that for purposes of tenure, petitioner’s employment
time began when he received both his certificate from the State Board of
Examiners and from the local board of examiners.

The primary statute which sets forth the requirements for the acquisition
of a tenure status is V.J.S.4. 18A:28-5. This statute reads as follows in pertinent
part:

“The services of all teaching staff members including all teachers *** and
such other employees as are in positions which require them to hoid
appropriate certificates issued by the board of examiners, serving in any
school district or under any board of education, excepting those who are
not the holders of proper certificates in full force and effect, shall be
under tenure during good behavior and efficiency and they shall not be
dismissed or reduced in compensation except for inefficiency, incapacity,
or conduct unbecoming such a teaching staff member or other just cause
and then only in the manner prescribed by subarticle B of article 2 of
chapter 6 of this title, after employment in such district or by such board
for:

“(a) three consecutive calendar years, or any shorter period which may be
fixed by the employing board for such purpose; or

“(b) three consecutive academic years, together with employment at the
beginning of the next succeeding academic year; or

“(c) the equivalent of more than three academic years within a period of
any four consecutive academic years***” (Emphasis ours.)

In the case of Zimmerman v. Board of Education of the City of Newark,
38 N.J. 65 (1962) the New Jersey Supreme Court, speaking through Justice
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Schettino, commented as follows regarding the provisions of the tenure statute:

“k%* As we have already emphasized, teacher tenure is a statutory right
imposed upon a teacher’s contractual employment status. In order to
acquire the status of a permanent teacher under a tenure law and with it
the consequent security of permanent employment, a teacher must
comply with the precise conditions articulated in the statute. Moriarity v.
Board of Education of Garfield, 133 N.J.L. 73 (Sup. Ct. 1945), affirmed
134 NJ.L. 356 (E. & A. 1946); Ahrensfield v. State Board of Education,
supra; 18 C.J.S., Schools and School Districts § 180, p. 1014 (1952).

(at p.72)

Applying this law to the facts in this matter it is clear that petitioner could
not have acquired a tenure status prior to April 1968 when he was first issued a
certificate by the State Board of Examiners. There are no facts to support an
assumption that petitioner held any type of State certificate whatsoever prior to
April 1968. In view of this situation, it is difficult to understand by what
authority he was employed as a teacher by the Newark Board of Education
between December 18, 1964 and April 1968, even as a substitute.

In order to determine whether petitioner acquired a tenure status
subsequent to his securing a teacher’s certificate from the State Board of
Examiners in April 1968, the precise question to be answered is whether
petitioner was regularly employed as a teacher by the Board from April 1968
until the date of his termination effective May 4, 1972, Assuming arguendo, that
petitioner was a regularly employed teaching staff member, holding a proper
certificate from the State Board of Examiners, during the aforementioned time
period, the sole remaining question is whether the fact that petitioner did not
meet the requirements of the local board of examiners until May 27, 1969,
precludes him from meeting the precise requirements of N.J.S.4. 18A:28-5, and
the acquisition of a tenure status.

These specific determinations, which will be dispositive of the instant
matter, are referred to the Commissioner for his adjudication.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the report of the hearing examiner and
the exceptions, objections, and observations pertinent thereto filed by respective
counsel. It is noted that petitioner’s principal objection is concerned with a
finding by the hearing examiner that credible evidence educed at the hearing
fails to support a finding that petitioner was discriminated against while the
Board’s exception addresses the accuracy of petitioner’s attested arrival times at
his Newark school. In the Commissioner’s judgment, these objections and
exceptions are peripheral to the essential determination herein which, concisely
stated, is whether in the month of May 1972, petitioner had attained a tenured
status as an employee of the Board,
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In this regard, the Commissioner finds the record to be clear. There is
convincing proof that a tenure status had been acquired by petitioner at the time
of his discharge by the Board in May 1972. The Commissioner so holds.

This determination is grounded on the uncontroverted facts with respect
to the regular nature of petitioner’s employment as a teaching staff member by
the Board during the whole of the approximate six-year period from September
1966 to May 1972, and by the fact that, during the last four years and one
month of that total period, his state certification was complete. While
petitioner’s certification by the local board of examiners postdated the receipt
of his state certification by approximately one year, the Commissioner finds no
significance adverse to petitioner in that fact since, at the time when statutory
service requirements (V.J.S.4. 18A:28) had been met, petitioner possessed both
certificates.

Eveu by the Board’s own calculation, petitioner was a regularly
certificated teaching staff member in the employ of the Board from September
1, 1969 through May 3 or 4, 1972, a period of approximately two years and
eight months, and under such circumstances, the Commissioner holds that at
least the prior period of approximately one year and one month, must be added
thereto as a period of regular employment countable toward a tenure accrual. In
considering similar circumstances, the Commissioner stated in Yanowitz et al. v.
Board of Education of the City of Jersey City, supra, that:

“*¥** The periods of employment for each of the petitioners, with the sole
exception of per diem substitute teaching, were full-time teaching
assignments,¥**” (at p. 76)

Thereafter, in Yanowitz, the Commissioner held that such service was clearly not
that of a substitute, The holding herein is the same; since, during all of the
1968-69 school year, petitioner was regularly employed, paid a yearly salary,
and possessed full state certification beginning in April 1968.

In considering the employment of a regularly assigned teacher as a
“so-called substitute” in Board of Education of Jersey City v. Wall et al., 119
N.J.L. 308 (Sup. Cr. 1938), the Court stated:

“***The device adopted cannot defeat the purpose of the act, which was
designed to give measure of security to those who served as teachers three
consecutive academic years.*** Had the proofs not shown continuous
employment for the statutory period, the result would have been
otherwise ***.” (at pp. 308-310)

The State Board of Education said in Juanita Zielenski v. Board of Educarion of
the Town of Guttenberg, Hudson County, 1970 S.L.D. 202, reversed State
Board of Education, 1971 S.L.D. 664:

“***These statutes [V.J.S.A. 18A:27-1 and N.J.S.4. 18A:28-4] lead us to

conclude that it was not intended to deny tenure to a teacher, otherwise
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eligible, who taught continuously and performed all the duties of a regular
teacher ***.” (at p. 668)

Such determinations have been affirmed in the recent decisions of the
Commissioner. In Nicoletta Biancardi v. Board of Education of the Borough of
Waldwick, 1974 S.L.D. 360, the Commissioner stated the following:

“k** Applying the principles set forth in these decisions to the instant
matter the hearing examiner finds that petitioner has indeed earned the
‘measure of security’ which tenure affords to those who meet the precise
conditions which are necessary for its accrual. Ahrensfield v. State Board
of Education, 126 NJ.L. 543, 19 A. 2d 656 (1941) Such finding is
buttressed by other decisions of the Commissioner and the Courts that
hold that a wide range should be given to the applicability of the tenure
law to confer a tenure status on the basis of duties performed, Barnes et al.
v. Board of Education of the City of Jersey City, Hudson County, 1961-62
S.L.D. 122; Quinlan v. Board of Education of the Township of North
Bergen, Hudson County, 1959-60 S.L.D. 113; Giannino v. Board of
Education of Paterson, Passaic County, 1968 S.L.D. 160; Brunner v. Board
of Education of Camden, Camden County, 1959-60 S.L.D. 155; Sullivan v.
McOsker, 84 N.J.L. 380 (E. & A. 1913), and there can be no question
herein about the duties performed by petitioner during all of the period
*%% They were clearly the duties of a regular teaching staff member
employed by the Board, and this clear fact is not tarnished in any way by
the Board’s nomenclature for the work or the rewards it offered when the
work was performed.

“Thus, having completed an employment “*** of more than three
academic years within a period of four academic years *** (N.J.S.A.
18A:28-5), petitioner was complied with the statutory prescription and is
‘under tenure, ***” (at p.365)

Similarly herein, even if the 1966-67 and 1967-68 academic years of
petitioner’s employment by the Board are removed from consideration, the
Board had an opportunity to evaluate petitioner’s regular employment as a
teaching staff member for a period of at least four years and one month during
which time he held an appropriate state certificate for the work he performed. If
such circumstances are to be afforded a “wide range” of applicability, the
resultant conclusion is, as stated ante, that petitioner has complied with the
statutory prescription (V.J.S.A. 18A:28-5) and has acquired a tenure status. The
statute’s requirement of an employment of:

“*** (b) three consecutive academic years, together with employment at
the beginning of the next succeeding academic year ***”’

has been met. As the Commissioner stated in Cornelius T, McGlynn v. Board of
Education of the Township of Lumberton, 1972 S.L.D. 28:

“*** When service of a teaching staff member has been rendered for the
complete period required by statute a tenure status is accrued at the
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precise moment when the requisite period has expired. From that time
forward, in the Commissioner’s view, the teaching staff member has
tenure.***” (Emphasis supplied.) (at p. 33)

Having determined that petitioner was a tenured employee of the Board
when the Board purportedly dismissed him on May 3, 1972, the Commissioner
finds that such dismissal was ultra vires, and that petitioner is entitled to be
made whole retroactive to that date. Accordingly, it is ordered that the Board
reinstate petitioner to his position forthwith and afford him retroactively all the
salary and other benefits to which he is entitled, mitigated only by the amount
of his earnings, if any, during the period beginning May 3, 1972, and ending
June 30, 1974. Nothing contained herein, however, shall limit the Newark Board
of Education from exercising its authority, if it chooses, pursuant to the Tenure
Employees Hearing Law.

COMMISSIONER OF EDUCATION
July 26, 1974

In the Matter of the Tenure Hearing of James Lowery, School District
of the City of Englewood, Bergen County.

COMMISSIONER OF EDUCATION
ORDER
For the Complainant Board of Education, Sidney Dincin, Esq.
It appearing that the Board of Education of the City of Englewood,
hereinafter “Board,” having filed eleven charges of conduct unbecoming a school

janitor against James Lowery, hereinafter “respondent™; and

It appearing that the Board asserts such charges would be sufficient, if true
in fact, to warrant his dismissal; and

It appearing that the Board properly certified said charges to the
Commissioner of Education on September 7, 1973; and

It appearing that service of said charges by the Board was attempted
unsuccessfully, by certified mail, to respondent’s home address on September 6,
1973; and

It appearing that a further service of said charges was made to respondent
at his home address by the Commissioner’s representative assigned to this matter
on September 10, 1973; and

1t appearing that respondent did not and has not filed his Answer to the
charges herein; and
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It appearing that all attempts by the Division of Controversies and
Disputes to communicate with respondent have been unsuccessful ; and

It appearing that counsel for the Board filed a Notice of Motion for
Summary Judgment in its favor on November 6, 1974, based on the eleven
charges certified to the Commissioner, with Affidavit of Service upon
respondent to the following addresses:

20 Depew Street
Dumont, New Jersey

Veterans Hospital
Loop Road
Tuscaloosa, Alabama

100 Vail Avenue
Hueytown, Alabama

and

It appearing that respondent has failed to file an objection to the Board’s
Motion; and

It appearing that annexed to the Board’s Motion is a copy of respondent’s
application to the Public Employees Retirement System for withdrawal of his
total accumulative pension contributions; and

It appearing that on August 23, 1973, respondent was issued a check from
the Public Employees Retirement System based on his application; and

It appearing that the eleven charges as certified by the Board against
respondent, absent a denial thereto, must be assumed to be true and sufficient in
scope to warrant his dismissal; now therefore

IT IS ORDERED on this 26th day of July 1974, that James Lowery, be
hereby dismissed as a janitor under tenure in the School District of the City of
Englewood, Bergen County, effective as of September 5, 1973, the date of his
suspension.

COMMISSIONER OF EDUCATION
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Greta Chappell, individually and as guardian of Muriel Chappell,
an infant, Lloyd S. Kelling and Helen T. Kelling, individually and as
guardians of Stephen Kelling, an infant, Roger Mazzella, individually
and as guardian of Joyce Mazzella, an infant,
Jersey City Education Association, Hillside Education Association,
Plainfield Education Association, and Flory Naticchia,

Petitioners,
v,
Commissioner of Education,

Respondent.
COMMISSIONER OF EDUCATION

DECISION

For the Petitioners, Rothbard, Harris & Oxfeld (Emil Oxfeld, Esq., of
Counsel)

For the Respondent, Mary Ann Burgess, Attorney at Law

This matter comes before the Commissioner of Education as a sequel to
one similarly titled and similarly concerned with the first year of the State’s
Educational Assessment Program, hereinafter “E.A.P.” Specifically, however,
the concern herein is with the second year of the program and with the release
of test data derived therefrom. In petitioners’ view such release should be
delayed beyond a date already established as August 7, 1974 by resolution of
the State Board of Education. They demand a judgment to this effect by the
Commissioner.

Oral argument with respect to this principal plea was heard on June 26,
1974 at the State Department of Education, Trenton, by a hearing examiner
appointed by the Commissioner. The report of the hearing examiner is as
follows:

The parties to the matter controverted herein ground their arguments with
respect to the second phase of the E.AP., at least in part, on the sequence of
events related to the first phase. Accordingly, some brief discussion of the total
program, its historical aspect, is necessary as a preliminary to any recital of the
arguments presented at the hearing.

The E.AP. is two years old and, in essence, it consists of tests of basic
minimal skills in reading and mathematics. These tests were designed by
companies which are expert in test development, in conformity with
specifications determined to be appropriate by the State Department of
Education, and were administered throughout the State of New Jersey in each of
the school years 1972-73 and 1973-74.

Specifically, in the 1972-73 school year, the tests were administered
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statewide during November 1972, and such administration was duplicated at
approximately the same time during the school year 1973-74.

As originally mandated by rules of the State Board of Education (V.J.4.C.
6), the results of the first test were to be disseminated during the same school
year in which they were administered. However, petitioners herein brought suit
before the Commissioner against such dissemination on the principal grounds
that the tests were both invalid instruments and an unnecessary duplication of
local effort. It was further maintained that the dissemination of such results, in
the planned manner, would result in invidious and harmful comparisons and
should be restrained.

A hearing on the merits of those complaints was conducted by a hearing
examiner during the months of March and April 1973, and ultimately, on
November 2, 1973, the Commissioner determined that the tests were valid and
that the test results should be disseminated according to the rules of the State
Board of Education.

The dissemination of the test results was delayed while petitioners sought
to enjoin the dissemination by appeal through the Courts of New Jersey and
ultimately to the United States Supreme Court. All such appeals met with
failure, however, and the test results derived from the November 1972 tests were
subsequently released to local school districts during March 1974 and to the
public during May 1974, pursuant to the rules of the State Board of Education.

At this juncture, the State Department of Education again proposed to
disseminate test results derived from the test program administered in the fall of
1973. This test program was concerned with the same subject matter as the 1972
program, but the tests were administered at the fourth, seventh, and tenth grade
levels instead of grade levels four and twelve only. Again, petitioners seek a
decision by the Commissioner to stay such dissemination of data. Their
arguments in this regard, and the arguments of counsel to the State Board of
Education, will now be set forth.

Petitioners’ essential argument herein for a stay of a release of data from
the second series of tests is based upon the fact that their first Petition of Appeal
is still before the Courts for judicial scrutiny with respect to the merits of their
contentions. They aver that final briefs are due before the Superior Court,
Appellate Division, in late July and that, until a decision has been rendered by
this Court or by another Court or Courts on appeal, the Commissioner should
not release a second series of results as proposed.

They assert that the specific merits of their original complaint which are of
particular concern, and which require judicial scrutiny, are those pertinent to the
amount and kind of interpretive correlative data to be released. They call
attention to the fact that the hearing examiner originally found the proposals
with respect to such data to be vague, and they aver that subsequent delineation
by the Commissioner has not resulted in a more acceptable proposal. They
further maintain that the present planned release of such data cannot be justified
in the context of the rules of the State Board of Education which are contained
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in the Administrative Code. N.J.4.C. 6 They sum up their position by saying
“the evils that we urged before we urge again.”

Finally, petitioners argue that the 1973 E.AP. is a new and different
program from the previous one of 1972, and therefore its details are unknown to
petitioners, and to the hearing examiner. Consequently, they argue, the problem
herein is a nebulous one and release of the controverted data cannot be justified,
particularly in view of the fact that to date there has been no definitive analysis
of the consequences emanating from the dissemination of the 1972 E.AP. test
results.

Respondent, the State Board of Education, asserts that the principal plea
herein, for a stay in the planned dissemination of the 1973-74 test results, was
precisely the issue before the Courts with respect to the 1972-73 test program.
Therefore, respondent avers that the matter herein is res judicata since the
Courts have already rejected this same plea and such rejection was also rendered
while the merits of petitioners’ complaints were still on appeal. In respondent’s
view, therefore, a grant of a stay now is not warranted and will cause damage to
the public.

Respondent further asserts that petitioners have not proven any special
circumstances or stated any reasons to distinguish the matter, sub judice, from
the 1972 matter. Respondent avers that interpretive materials are available to
petitioners and the general public alike, and that the regulations do represent an
orderly presentation of data in the public interest.

While petitioners argue that the matter is not res judicata since the
controverted test program of the E AP, was not exactly the same in each of the
1972 and 1973 years, respondent disputes the argument, but maintains that even
assuming this is true, petitioners are barred in the present appeal by the doctrine
of collateral estoppel,

The issues herein for determination by the Commissioner are thus clearly
delineated within the parameters of the argument. The principal issue, concisely
stated, is whether or not the pending appeal on the merits of the Commissioner’s
decision of November 2, 1973, which is now before the Courts, is reason to stay
release of the 1973 test results and interpretive data pertinent thereto.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the report of the hearing examiner and
the replies thereto which have been filed by respective counsel. These replies
state that the hearing examiner’s report is an accurate summary of either fact
and/or argument although in each of the replies there is a reiteration or
elaboration of previously stated positions.

It is clear that the basic issue for determination herein is whether or not
the doctrines of res judicata and/or collateral estoppel apply herein to bar the
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relief which petitioners seek; namely, a stay by the Commissioner of the release
of 1973 test results from the E.A.P. pursuant to rules of the State Board of
Education. (NV.J.A.C. 6:39)

The Commissioner determines that such doctrines do apply in this instance
since the relief sought herein, a stay of the publication of test results, is exactly
the same relief which was sought and finally denied after extensive litigation
concerning the release of 1972 test results, and the testing program controverted
herein has not been essentially altered in the interim. The tests of the E.A.P.
which were administered in 1973 were, as they were in 1972, tests of minimal
basic skills in reading and mathematics. The planned release of 1973 test results
does not differ in its principal aspects from the 1972 release. Both the 1973
planned release of test results and the release of 1972 results are, and were,
pursuant to published rules of the State Board of Education. (V.J.4.C.6:39)
Petitioners have failed to show that the release of the 1972 test results were
harmful in any way.

How then can it be argued that there is reason for the Commissioner to
intervene and impose a stay when such a stay, in similar circumstances, was
refused as the result of prior litigation before the New Jersey Superior Court,
Appellate Division, by the New Jersey Supreme Court and by the United States
Supreme Court? The Commissioner holds that such argument is groundless and,
therefore, there is no reason for his intervention at this juncture.

Accordingly, the Petition is dismissed and the Commissioner directs that
the results of the State testing program administered in 1973 to pupils in grades
four, seven and ten be released on August 7, 1974, as ordered by resolution of
the State Board of Education.

COMMISSIONER OF EDUCATION

July 30, 1974
Pending before State Board of Education
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Donald P. Sweeney,

Petitioner,

Henry Komorowski,

Respondent.
COMMISSIONER OF EDUCATION

DECISION

For the Petitioner, Donald P. Sweeney, Pro Se

For the Respondent, DeLorenzo and DeLorenzo (William DeLorenzo,
Esq., of Counsel)

Petitioner, a resident of the Borough of Bogota, Bergen County, alleges
that Henry Komorowski, a member of the Board of Education of the Borough
of Bogota, hereinafter “Board,” is married to a substitute teacher employed by
the Board and as such is in a position of conflict of interest in violation of
N.J.S.A. 18A:12-1. Respondent denies that his membership on the Board, while
married to a substitute teacher, constitutes a conflict of interest or is in any way
improper or illegal.

The facts in the matter are agreed upon by the parties, thus obviating the
need for a plenary hearing. Respondent, on May 30, 1974, filed a notice of
Motion for Summary Judgment before the Commissioner of Education. Briefs
were submitted and oral argument were heard by a representative of the
Commissioner at the Department of Education, Trenton, on June 20, 1974.

The facts in the instant matter are set forth succinctly as follows:

Respondent has served as an elected member of the Board since February
1973. Prior to February 1973 and thereafter to the present, respondent’s wife
has served as an occasional per diem substitute teacher for the Board. From
February 1973 to the present, no salary adjustments have been voted by the
Board for substitutes; nor are substitutes issued contracts, nor involved directly
with the Board in negotiation of salaries. However, a salary scale for substitutes
is contained in the negotiated agreement between the Board and the Bogota
Education Association of which respondent’s wife is not a member.

Petitioner asserts that respondent’s family income is enhanced through his
wife’s salary as a per diem substitute teacher and that, regardless of the amount

of remuneration, such income represents a conflict of interest and is violative of
N.J.S.A. 18A:12-2 which provides that:

“No member of any board of education shall be interested directly or
indirectly in any contract with or claim against the board.”
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In this regard, petitioner asserts that respondent, as a member of the Board,
must be involved in the process of negotiations and the preparation of and
voting for the budget, all of which control and provide for substitutes’ salaries.
Petitioner contends that respondent cannot legally function in these important
matters because of prejudice resulting from the alleged conflict of interest.

Petitioner further cites the Commissioner’s recent decision In the Matter
of the FElection of Dorothy Bayless to the Board of Education of the Lawrence
Township School District, Mercer County, 1974 S.L.D. 595 wherein it was
determined that a conflict of interest exists when:

“*%* 3 local school board member whose spouse is an employee of the
board is forced to make decisions with a double impact — on a school
system as a whole and on the one with whom he or she is joined in a “***
partnership’***” (at p. 604)

Additionally, petitioner alleges that another indication of respondent’s
conflict of interest was his negative vote on a resolution before the Board during
December 1973 which would have required the investigation by the
Superintendent of the distribution of an unsigned letter (Exhibit A) purportedly
from educators living and teaching in Bogota and favoring certain candidates in
the then-forthcoming annual Board election. Petitioner argues that this negative
vote was indicative of bias, and condoned through inaction a violation of
NJ.S. A 18A:14-97, which provides that printed matter distributed in
connection with any election must bear upon its face the name of the person(s)
causing it to be printed, copied, or published.

For the foregoing reasons, petitioner prays that the Commissioner order
the removal of respondent from his seat on the Board and require that a special
election be held to fill the vacancy.

Respondent holds that such interest as he may have in his wife’s occasional
per diem employment is not such as would disqualify him from serving as a
member of the Board or justify his removal from office. In this regard, he cites
respondent’s Brief on Motion, at page 8, the opinion of the Court in Van Itallie
v. Franklin Lakes, 28 N.J. 258 (1958):

“k** T ocal governments would be seriously handicapped if every possible
interest, no matter how remote or speculative, would serve as a
disqualification of an official. If this were so, it would discourage capable
men and women from holding public office. ***” (at p. 269)

Respondent further asserts that he has not contract with or claim against
the Board within the intendment of N.J.S.4. 18A:12-2 and that in no instance
has he voted or otherwise acted in any way to change the remuneration or
employment of his spouse. Respondent further cites Nichols et al. v. Board of
Education of the Township of Pemberton, 1938 S.L.D. 48 (1932) wherein the
Commissioner determined that:
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“*** the husband has no control over his wife’s earnings and cannot
therefore, legally have a pecuniary interest in them, ***” (at p. 50)

Respondent maintains in his Brief that when and if a conflict of interest
does arise, his course of action is to refrain from voting, as in a similar case (Tr.
8) wherein the proper procedure was enunciated by the Court in Schear v. City
of Elizabeth et al., 41 N.J. 321,328 (1964) as follows:

“x#* Where a conflict of interest arises, the dual officeholder is
disqualified to act in the particular matter and must withdraw from the
scene. No other choice is open to him, ***”

Respondent further contends that the instant matter is importantly
distinguished from Bayless, supra, in regard to the circumstances giving rise to
possible conflict of interest.

Additionally, respondent asserts that the negative vote cast by respondent,
ante, or the reasons why such a vote was cast, is not subject to the review of the
Commissioner and is improperly set forth as a cause of action herein.

Finally, respondent states that the Commissioner lacks authority to
remove from office a member of the Board who otherwise meets the standards
and qualifications set forth in Title 18A and has been duly elected to office.

The Commissioner deals first with respondent’s contention that the
Commissioner lacks jurisdiction or authority to make a determination with
regard to the right of a Board member to hold office. It is true that such matters
are frequently the subject of review by the courts. However, N.J.S.A. 18A:69
states that:

“The Commissioner shall have jurisdiction to hear and determine, without
cost to the parties, all controversies and disputes arising under the school
laws *¥**” (Emphasis supplied.)

The present matter has arisen under the education laws as a dispute and
has been properly brought before the Commissioner who has jurisdiction. The
Commissioner so holds. Such review by the Commissioner is not without
precedent. Nichols, supra;, Marguerite W. Decker and Arthur C. Langenberg v.
Board of Education of the Township of Berkeley, 1959-60 S.L.D. 57 (1959),
Bayless, supra

It is noted that petitioner’s charge that respondent’s vote against a
resolution to require the Superintendent to conduct an investigation into an
alleged violation of N.J.S.A. 18A:1497 was indicative of bias. The
Commissioner has previously said in Boult and Harris v. Board of Education of
the City of Passaic, 193949 S.L.D. 7 (1946), affirmed State Board of Education
193949 S.L.D. 15, 135 NJ.L. 329:

“*%* it is not the function of the Commissioner *** to substitute his
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judgment for that of the board members on matters which are by statute
delegated to the local boards.***” (at p. 13)

In accord with this often-enunciated principle, the Commissioner will not, in the
instant matter, presume to pass judgment with respect to respondent’s vote,
ante, or the votes of other board members who, for whatever reason, voted for
or against the resolution. The votes of board members are at the very core of the
decision-making process and may be made with or without the enunciation of
reasons as to why they were cast at the discretion of board members themselves.
To hold otherwise would be improper and would encumber the free exercise of
discretion which board members must have and is statutorily conferred. In any
event, the controverted resolution was passed by the Board requiring that an
investigation be conducted. This being the case, there is no further cause of
action requiring the attention of the Commissioner in this forum.

Petitioner argues that the instant matter is controlled by Bayless, supra.
The Commissioner disagrees. Bayless is, in numerous points, clearly
distinguishable. Therein it was stated:

“xk It is illegal and contrary to the statutory prescription N.J.S.4.
18A:12-2, for either a man or a woman to serve as a member of a local
board of education while his or her spouse is by contract, a full-time
employee of the same board. ***” (Emphasis supplied.) (at p. 604)

Respondent’s wife has no contract or other guarantee of employment, nor is she
employed full time by the Board, such facts importantly distinguishing the two
cases.

The Commissioner further stated in Bayless, supra, that:

“*** The pervasive and continuing nature of the possible conflicts in the
instant matter appear to be evident. The possible conflicts extend not only
through clearly discernible employer-employee relationships - the awarding
of salary - but to a myriad of peripheral but important subjects: insurance,
coverage of many kinds, sick leave policy, the way thermostats are set, the
apportionment of money for supplies, a vacation leave plan, working hours
and reporting schedule ***.” (at p. 604)

In the instant matter, the Commissioner finds that respondent is not required as
a board member to be regularly faced with those considerations enumerated in
Bayless and described as being of a “pervasive and continuing nature.” Likewise,
there is no showing that substitutes are involved in the lengthy and recurrent
negotiations for salary and other benefits. The schedule of substitutes’ per diem
rates of pay is included in the negotiated agreement for the convenience of, but
not negotiated by, the education association.

A school board member, by the very nature of his qualifications as a

member, may never be totally free of potential conflict of interest. The board
member must be a resident. In this capacity he is called upon to vote on school
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referenda and budgets that will affect the property tax or rent that he must pay.
A board member who is the head of a family must vote to approve a school
calendar that may affect the family’s vacation schedule. Such conflicts of
interest do not preclude a board member from serving. Similarly, in the instant
matter, the Commissioner determines that in those limited and occasional
matters wherein the Board must discuss and vote upon issues concerning its
substitute teachers, respondent is not in such conflict of interest as to disqualify
him from further service as a board member. Rather, he should follow the
procedure as enunciated by the Court in Schear, supra, to temporarily and
voluntarily “withdraw from the scene” when such a matter arises.

For the foregoing reasons, the Commissioner determines that the conflict
of interest herein controverted is not of such magnitude, nor will it appear with
such frequency as to disqualify respondent from continuing to serve as a
member of the Board. In accordance with this determination, the Motion for
Summary Judgment as filed by respondent is granted. The Petition is dismissed.

COMMISSIONER OF EDUCATION
July 31,1974

In the Matter of the Annual School Election Held in the
School District of the Township of Madison, Middlesex County.

COMMISSIONER OF EDUCATION
DECISION

For the Complainant Gerard Kennedy, Philo, Sawyer and Newman
(Sidney I. Sawyer, Esq., of Counsel) )

For John Damato, Alfonso, Grossman and Alfonso (Louis J. Alfonso,
Esq., of Counsel)

A letter of complaint (P-1) dated February 19, 1974, was filed, solely on
his own behalf, by Gerard Kennedy, a member of the Board of Education of the
Township of Madison, hereinafter “Board,” alleging irregularities in the form of
certain electioneering practices prior to and during the annual school election
held February 13, 1974 by or on behalf of Candidate John Damato who was
elected to a full three-year term as a member of the Board.

An inquiry was conducted by a hearing examiner appointed by the
Commissioner of Education on March 4, 1974 at the Middlesex County
warehouse, Roosevelt Park, Metuchen.

Counsel for John Damato moved to dismiss the matter on grounds that the

Commissioner does not have jurisdiction. (Tr. 20) This he predicated on the
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undisputed fact that the complaint was filed by a single individual rather than
ten registered voters (Tr. 21) and was filed by a person other than a defeated
candidate in the election (Tr. 22) as required by N.J.S.4. 18A:14-63.1 through
18A:14-63.14. NJ.S.A. 18A:14-63.12 reads as follows:

“Upon written request within 5 days of the announcement of the result of
an election by any defeated candidate, or, in the case of a question,
proposition or reterendum, upon petition of 10 qualified voters at any
school election, the Commissioner of Education or his authorized
representative shall inquire into alleged violations of statutorily prescribed
procedures for school elections, to determine if such violations occurred
and if they affected the outcome of the election.”

The hearing examiner notes that the complaint was not properly filed
pursuant to the above-cited statute; nor was it filed in the required manner
pursuant to N.J.S.A. 18A:6-9 which provides that:

“The Commissioner shall have jurisdiction to hear and determine *** all
controversies and disputes arising under the school laws, *** or under the
rules of the state board or the Commissioner.”

However, in consideration of the important issues that are raised herein, it is
recommended that the Commissioner proceed on his own motion to a final
determination pursuant to N.J.S.4. 18A:6-9.

The first allegation is that, in violation of N.J.S.4. 18A:14-81 and
18A:14-85, on February 13, 1974, campaign posters supporting John Damato
were posted within 100 feet of the Miller School, one of ten polling places in
Madison Township.

The statutes read in pertinent part:

“If a person shall distribute or display any circular or printed matter ***
within a distance of 100 feet of the outside entrance to such polling place
or room, he shall be a disorderly person.” NJ.S. 4. 18A:14-81

and

“No person shall display, sell, give or provide any political badge, button
or other insignia to be worn at or within 100 feet of the polls *** on any
day upon which an election is held*** " N.J.§. 4. 18A:14-85

Testimony by Robert Stutts, Board Secretary, conclusively established
that such a campaign poster favoring John Damato was affixed to a tree located
exactly 73 feet and 11 inches from the nearest entrance to the Miller School and
243 feet and 11 inches from the entrance to the all-purpose room of the school
(P-3) which was the polling place. He further testified that, when informed of
the existence of the poster, he removed it about two minutes after the polls
opened. No witness was able to identify the person responsible for its placement,
and John Damato denied prior knowledge of such placement. (Tr. 104)
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The hearing examiner finds herein no violation of N.J.S.4. 18A:14-85
which deals solely with displaying, selling, or handing out political insignia
within 100 feet of the polling place on election day. No testimony was given in
regard to such activity.

However, it is found that the controverted poster was positioned within
100 feet of one of the outside entrances to the building which contained the
polling place. That it was posted in excess of 100 feet of the building entrance
nearest the polling place is of no moment. The statute does not address itself to
such a distinction, and, in accordance with the well-defined principle of law, a
statute is to be given its ordinary meaning. It is found, therefore, that the
posting was in violation of N.J.S.4. 18A:14-81, but there is no finding that John
Damato was personally responsible for its improper placement.

The second allegation is that in contravention of N.J.S.A. 18A:42-4 and
N.J.S.A. 18A:1497, a PTA Newsletter, printed by John Damato, which
contained an invitation to attend a John Damato campaign rally, was distributed
by the Cheesequake School PTA within the Cheesequake School to pupils who
in turn took the Newsletter home.

An examination of the February 1974 Cheesequake PTA Newsletter (P-2)
contains on page one the following:

“**¥ MR. JOHN DAMATO would like to cordially invite our P.T.A.
members and any other interested parties to THE DORIAN MANOR FEB.
11 8 PM. for FREE beer, pretzels, coffee, and cake. The purpose of this
rally is to ask for your support for his re-election (sic).

and,

“*¥* LET’S NOT PLAY MUSICAL CHAIRS with the three available seats
on the Board of Education. Let’s make sure that Cheesequake P.T.A. is the
deciding factor as to which candidates will sit on the throne and rule
SUPREME. Wednesday Feb. 13th Election Day is also the day we voters
(wealthy and prosperous as we are) will decide how much more overtaxed
we would like to be ***”

The principal of the Cheesequake School testified that the February
Newsletter was indeed distributed to pupils in the school with the instruction
that they, in turn, deliver it to their parents. (Tr. 90) She further testified that
this was normally done, as in this instance, without her screening the contents
thereof for material that might be improper or contrary to school policy. (Tr.
90) She stated that the first time she learned of the controversial material was
through a memorandum (P-5) dated February 22, 1974, addressed to her from
the Superintendent of Schools which states:

“*** The article appearing on page 2, paragraph 2 of the February, 1974

issue of the Cheesequake P.T.A. Newsletter, which specifically relates to
the solicitation of support for the reelection of a board of education
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candidate is, indeed, a conflict and violation of Board of Education Policy
#831.22 (Prohibition of distribution of certain materials),

“May I strongly caution you to screen all materials, circulars, literature,
etc., before permitting the children to take them home, thereby,
preventing children from being exploited.***”

Board Policy #831.22 states in pertinent part:

“The Board of Education prohibits the use of schools for the distribution
of ***campaign literature ***, Campaign literature on material promoting
a candidate for the Board of Education *** shall not be distributed
through the schools by students*** .’ (P-4)

Likewise, N.J.S.A. 18A:424 limits the distribution of campaign literature
by the pupils of the public schools wherein it states:

“No literature which in any manner and in any part thereof promotes,
favors or opposes the candidacy of any candidate for election at any
annual school election *** shall be given to any public school pupil in any
public school building or on the grounds thereof for the purpose of having
such pupil take the same to his home***,”

Undeniably, there was a serious violation of N.J.S.4. 18A:42-4, as well as
the Board’s policy. It remains to determine who was responsible for this illegal
act.

The president of the Cheesequake PTA and the editor of the PTA
Newsletter testified that they, together, were solely responsible for the offending
paragraphs (Tr. 59, 71), and that they had caused them to be inserted into the
text of the February Newsletter which was thereafter stenciled by a committee
of three PTA members. It was further testified by the PTA president that the
stencils were then taken to John Damato’s place of business (Tr. 60) where he
duplicated them on paper provided by the PTA on the PTA’s mimeograph
machine which he had there for repair. She testified further that John Damato
had made no request that such an invitation be printed in the Newsletter (Tr.
66), and her testimony was corroborated by the editor of the Newsletter. (Tr.
72)

John Damato testified that he had been unaware of the presence of the

offending paragraph and was in no way responsible for its composition or
incorporation into the February Newsletter. (Tr. 106) In this connection he
stated:

“*** | didn’t read them and all that took place *** took place in about
two and a half or three hours, *** [ just ripped it off, ran it off and
brought it right back to them in a box. I never got a chance to read it ***”

He further denied any knowledge of the manner of distribution of the Newslet-

ter by pupils to their homes. (Tr. 106) This testimony was not controverted at
the inquiry.
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The hearing examiner finds that the president and committee chairwomen
of the Cheesequake PTA were responsible for the incorporation of the
electioneering material favoring the incumbent Candidate Damato. The
Newsletter was thereafter distributed in the customary manner utilizing the
unwitting assistance of pupils in contravention of N.J.5.4. 18A:42-4.

There is, however, no clear showing of a violation of N.J.S5.4. 18A:14-97
which requires that printed matter used in elections show the source of payment
and the printer. The February Newsletter clearly bears the name of the
Cheesequake PTA, and the public would rightly assume that this PTA was
responsible for the costs of its printing. Additionally, it must be recognized that
the offending paragraphs constitute but a fraction of the five-page Newsletter.
(P-2) However misguided its action in including the offending material, it may
reasonably be assumed that the PTA did not think of its Newsletter as primarily
an electioneering vehicle.

Finally, with respect to the second allegation, it should be noted that the
Cheesequake PTA serves only the Cheesequake School with a pupil enrollment
of 13,000 in Madison Township. Cheesequake School is one of the seventeen
schools maintained by the Board. There is no evidence that the offending
material was carried in the PTA literature of other schools or distributed by their
pupils.

The third allegation is that John Damato delivered to and displayed a
campaign poster at the Board’s Administration Building in violation of N.J.S.4.
18A:424,

An examination of the facts in regard to the provision of the statute fails
to reveal any violation. In any event, it was established by testimony at the
inquiry that the length of time of such posting was but a matter of minutes and
may well have been in jest. (Tr. 17) The poster could not have been seen by
more than a handful of voters at most.

The fourth and final allegation is that during a campaign rally in a public
place John Damato held an unlicensed raffle, the proceeds of which were to
benefit a fund-raising project of a school organization in violation of N.J.S. 4.
18A:14-92 through 97.

It was testified by Madeline Volpe, the president of the Cedar Ridge
Concert Choir Parents, that she requested of John Damato that he allow the
raftle of a “cheer basket” to be conducted at his rally for reelection to benefit
the fund being raised to send the Concert Choir to Romania. (Tr. 101) Mr,
Damato testified that he agreed to allow the unlicensed raffle but denied that it
was for the purpose of insuring that votes be cast for him in the forthcoming
election. (Tr. 108-109)

The hearing examiner finds that N.J.S.A. 18A:14-92 through 96 define
and establish penalties for certain illegal acts involving the offering of or receipt
of gifts, employment, bribes, and other inducements for the procurement of
votes in school elections. He is unable to conclude from the evidence herein that
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the controverted unlicensed raffle was held for such a purpose. He leaves it to
the Commissioner to comment on the propriety of a Board member standing for
reelection engaging in such activity. It appears that N.J.S.A. 18A:14-97 has no
pertinence whatever to the aforementioned matter.

It remains for the Commissioner to determine what effect, if any, the
statutory and other violations herein admitted or otherwise found to be true in
fact shall have upon the announced election results or upon the individuals
responsible for such infractions.

This concludes the report of the hearing examiner.

The Commissioner has reviewed the record in the instant matter, the
report of the hearing examiner, and the exceptions filed thereto pursuant to
NJA.C 6:24-1.16.

One exception filed by counsel for Candidate Damato challenged the
Commissioner’s authority to hear this matter because it was not filed pursuant
to N.J.S.A. 18A:14-63.1 and 63.2, nor was it filed pursuant to N.J.S.A. 18A:6-9
et seq. The hearing examiner noted that the complaint was not filed in
accordance with these statutes; however, he correctly determined that the issues
in contention were serious in nature and recommended that the Commissioner
proceed on his own motion to a final determination pursuant to N.J.S.A.
18A:6-9. The Commissioner has broad statutory authority to see that the school
election laws are faithfully discharged; therefore, when allegations of
irregularities are presented which could affect the outcome of this past school
election, the Commissioner is constrained, when he deems it necessary, to
conduct an inquiry into such alleged school law violations. N.J.5.4. 18A:14-63.1
through 63.14 and 18A:6-9 et seq.

In the instant matter, the request for an inquiry did not include a prayer
for relief, but asked for an investigation of alleged irregularities. Such
irregularities, considered in roto, constitute sufficient grounds for an inquiry.
The hearing examiner’s recommendation to proceed to a final determination in
this matter is, therefore, adopted, and Candidate Damato’s Motion to Dismiss is
denied.

Regarding petitioner’s allegation of an irregularity in the posting of
campaign literature closer than one hundred feet of the polling place or room, in
violation of N.J.S.4. 18A:14-81 and 85, the testimony shows that the disputed
poster was removed no more than two minutes after the polls were opened. In
fact, the Board Secretary testified that he was not even sure that the polls were
open at the time he removed the poster. (Tr. 87) This testimony is unrefuted.

In the Commissioner’s judgment, N.J.S.4. 18A:14-81 is sufficiently

definitive in explaining how the one hundred feet distance to the polling place
should be measured. The statute states in pertinent part that:
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“If a person shall distribute or display any circular or printed matter ***
within a distance of 100 feet of the outside entrance to such polling place
or room***”’ (Emphasis supplied.)

Exhibit P-3 indicates clearly that the poster was only 73’ 11" from the
school building; however, it was in excess of “*** 100 feet of the outside
entrance of such polling place or room***.”

The Commissioner, therefore, revises the finding in the hearing examiner’s
report which indicated that the poster was improperly placed and determines
that there was no statutory violation by such placement. However, even if it
could be stated that the poster was improperly placed in violation of the
governing statute, it was removed no later than two minutes after the voting
began. Therefore, it is doubtful that any electioneering benefit accrued for
Candidate Damato during that short period of time which could have improperly
influenced the outcome of the election.

The Commissioner adopts that portion of the hearing examiner’s report
which states that the Cheesequake PTA was responsible for the language in its
Newsletter which was hand-carried home by the pupils of the Cheesequake
School, Using pupils in this manner is clearly a violation of N.J.S.4. 18A:42-4,
and cannot be condoned. It is also a violation of Board policy. (P-4) The
Commissioner commented on the use of pupils for electioneering purposes in
Lucca v. Lower Camden County Regional High School District #1, Camden
County, 1968 S.L.D. 166, as follows:

“¥** the letter does promote and favor the approval of *** [a candidate]
before the voters, and its distribution by the pupils of respondent’s school
is, therefore, inconsistent with the law, ***> (at pp. 167-168)

The Cheesequake School principal was correctly reprimanded by the
Superintendent of Schools for permitting this distribution of literature through
its pupils. The Commissioner directs the Board to further notify all of its
teaching staff members regarding the statutory restrictions set forth in N.J.S.A.
18A:424 and its own policy in that regard.

The Commissioner concludes from an examination of the record herein
that Candidate Damato was unaware of the contents of the Newsletter which he
gratuitously duplicated on the PTA duplicator.

With respect to the allegation that there was violation of N.J.S.A.
18A:14-97, the Commissioner finds that there was substantial compliance and
that such minor violation as existed with respect to the printing of the
controverted Newspaper is insufficient of itself to overturn the results of the
election.

The Commissioner finds no violation of any statute in the charge of

displaying a campaign poster in the Board’s Administration Building. The record
shows that the poster was displayed in jest at a negotiations session between the
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Board and the Cheesequake Teachers Association. The only persons present at
that meeting were five members of the Association, four Board members, the
Superintendent of Schools, and Board counsel. Shortly after it was displayed it
was destroyed, and it was not seen by persons other than those mentioned
above, (Tr. 14-19,114)

Regarding the allegation of an unlicensed raffle held in violation of
statutes N.J.S.4. 18A:14-92 through 97, the Commissioner finds that such a
raffle was held and that no license was issued authorizing the raffle. He therefore
directs that the transcript of the inquiry of March 4, 1974, be sent to the office
of the New Jersey Attorney General for review and determination as to whether
or not a misdemeanor was committed. Violations of these particular statutes,
N.JS.A. 18A:1492 through 97, require criminal penalties which can be set only
by a court of law. In the Matter of the Annual School Election Held in the
School District of the Township of Mt. Olive, Morris County, 1972 §.L.D. 260;
affirmed State Board of Education, 1972 S.L.D. 265, affirmed New Jersey
Superior Court Appellate Division, Docket No. A-840-72, April 11, 1973; Buren
v. Albertson, 54 NJ.L. 72 (25 Vr. 1891)

Although the Commissioner cannot condone irregularities which occur
during an annual school election, he finds nothing in the record before him
which would lead to a conclusion that the circumstances of these irregularities
resulted in the will of the voters being thwarted. All citizens possess the right to
participate fully in the electoral process, but no one has the right to act in a
manner contrary to the letter and intent of statutory prescription.

However, it is well established that an election will be given effect, and will
not be set aside unless it is shown that the will of the people was thwarted, was
not fairly expressed, or could not properly be determined. Love v. Board of
Chosen Freeholders, 35 N.J.L. 269 (Sup. Ct, 1871); Petition of Clee, 119 N.J.L.
310 (Sup. Ct. 1938); Application of Wene, 26 N.J, Super. 363 (Law Div. 1953),
affirmed 13 NV.J. 185 (1953) There has been no such showing herein, Therefore,
the Commissioner will not vitiate the election.

Accordingly, the Commissioner finds and determines that the results of
the annual school election held in the School District of the Township of
Madison will stand as announced.

The allegations of irregularities are hereby dismissed.

COMMISSIONER OF EDUCATION
August 1, 1974
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In the Matter of the Annual School Election Held in the
School District of the Township of Holland, Hunterdon County.

COMMISSIONER OF EDUCATION
DECISION

For the Petitioner, Gold, Gold, Morland & Pittore (Michael Gold, Esq., of
Counsel)

The announced results of the balloting for candidates for three seats on
the Board of Education of the Township of Holland, Hunterdon County, at the
annual school election held on February 13, 1974, were as follows:

At Polls Absentee Total
Richard Varga 242 -0- 242
Ann M. Moninghoff 213 0- 213
Jack Pascale 204 4 208
Carol Martinez 203 4 207
Mary Ann Ruggiero 206 -0- 206
Robert A. Hitch 74 4 78

Following the election and pursuant to a letter request dated February 14,
1974 from Candidate Martinez, the Commissioner of Education directed that a
representative conduct an inquiry with respect to the election. Such inquiry was
held on March S5, 1974 in the Township Municipal Building, Holland Township.
The report of the Commissioner’s representative is as follows:

It is noted at the outset, in order that the irregularities of this election may
be put in proper perspective, that a total of only seven votes separates Candidate
Ruggiero from Candidate Moninghoff and that Candidate Ruggiero, Martinez,
and Pascale have vote totals only one or two votes apart, Thus, the tallies for
candidates for the second and third seats on the Holland Township Board of
Education are extremely close ones.

It is noted, too, that all of these named candidates, as well as Candidate
Varga, had their names imprinted on the machine ballot but that Candidate
Hitch was a write-in candidate. It was the write-in vote which posed the principal
difficulty herein. (Tr. 9-10)

This difficulty was clearly set forth at the inquiry, ante, through the
testimony of voters who had attempted to vote for write-in candidates. This
testimony, in essence, was that:

1. Voters had great difficulty in opening the slots provided on the voting
machines for the casting of votes for write-in candidates. (Tr. 9-10, 16, 23)

2. The paper roll, on which write-in votes are recorded, ran out on one
occasion and had to be replaced. (Tr. 10, 15, 17, 20)
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3. A delay of one-half hour ensued during which time the polling place
was closed. (Tr. 21)

4. There was a lack of understanding with respect to the casting of
write-in votes. (Tr. 19, 27)

5. The paper roll did not move forward properly. (Tr. 25-26)

While there was no testimony from anyone that voting levers for regular
candidates whose names were imprinted on the ballot were inoperable, there was
testimony that difficulty with write-in votes and the paper roll seriously
impeded the whole electoral process. As a result of such difficulty, there were
long lines of voters. (Tr. 13-19) The resultant delay caused some persons to leave
the polling place without voting. (Tr. 19) Emergency measures which were
invoked by election officials jeopardized the secrecy of the ballot. (Tr. 12)

Election officials also testified at the hearing, and their testimony
confirmed the fact that there was great confusion and difficulty at this election.
They said that two machines had been available for use in the election but that
one of the machines failed to operate properly after only three votes had been
cast (Tr. 32), and, after repair, it had been used for only 30 votes before it was
closed down again for the day. (Tr. 35) The time of this second closing was
evidently late afternoon and thus at that juncture only one machine was
operable.

However, an election official testified that this machine also had to be
closed at 7:50 p.m. to enable a repairman to insert a new paper roll, and it
remained closed for approximately one-half hour. (Tr. 38) During this time it
was testified that three persons in line to vote “*** turned their cards back in to
the secretary***” and left the polling place. (Tr. 38)

The voting machine technician stated that the paper roll was not turning
properly on the machine that had to be closed down early and it could not be
repaired. (Tr. 46) He further said with respect to the second machine which ran
out of paper:

“**% ] had no inkling there was going to be this huge write-in. Had 1

known at that time, I would have probably put a new paper roll in at that
time . ***” (Tr. 47)

and:

“*¥** The only fault was with the write-ins. ***” (Tr. 47)

Other witnesses testified that there was a piece of adhesive tape across one
of the names imprinted on the ballot (Tr. 53), and it appears that such names
had been typed on separate pieces of paper and taped to the ballot strip as a
cost-saving device. (Tr. 54)
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The Commissioner’s representative has considered such testimony and
finds it to be true in fact that:

1. The election controverted herein was marred by mechanical failure of
the voting machines and by a human failure to insure that there was an
ample paper roll available for use by write-in voters.

2. The results of such failures were confusion, long waiting lines,
uncalled-for delay while a paper roll was inserted, and, most importantly,
the denial of a full franchise to some voters who wished to vote for a
write-in candidate.

3. The number of voters denied a full franchise with respect to the
casting of write-in votes may be estimated on the basis of testimony at the :
inquiry, ante, as approximately five to ten persons.

4. The tally for regular candidates whose names were imprinted on the
ballot appears to be a proper one and evidence to the contrary is
conjectural in nature; namely, testimony that persons who were compelled
by personal circumstance to leave waiting lines might have changed the
announced result, that a more orderly election would have produced a
different tally.

However, the Commissioner’s representative can find no concrete evidence
herein that even one voter’s franchise with respect to regular candidates was not
exercised properly or was denied in the voting booth per se. To the contrary the
evidence attests to the validity of a judgment that the tally for Candidates
Ruggiero, Pascale, Varga, Moninghoff, and Martinez was correct, and should
remain undisturbed. The evidence with respect to the tally for Candidate Hitch
is that it was properly in error; that as many as five or six persons were denied
by irregularities an opportunity to vote for him as a write-in candidate (Tr. 8,
14, 22, 44, 54), and that another three or four voters may have been indirectly
prevented from exercising their franchise to cast a vote on his behalf. (Tr. 18,
30)

However, it must be noted that not even a total of 10 or 11 votes for
Candidate Hitch would have appreciably changed the announced results since his
total of 78 votes was more than 120 votes removed from the next highest tally.

The issue posed for the Commissioner’s determination is whether the
evident irregularities and confusion of this election should invalidate the
announced results.

The Commissioner has reviewed the entire record of the instant matter
including the exceptions filed by counsel pursuant to N.J.4.C. 6:24-1.16. He
finds herein no statutory violation or fraudulent intent to improperly influence
or affect the results of the school election. Instead, he finds that those
inconveniences that caused a small number of persons to leave the polls without
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voting, and that may have influenced certain persons not to vote for write-in
candidates, were the result of inadvertent human error and faulty mechanical
equipment.

Such inadvertent delays and inconveniences are unfortunate and should be
assiduously avoided but, absent intentional statutory violation, are not sufficient
reasons to negate the expressed will of the electorate who did vote. The
Commissioner has recently spoken regarding a similar situation In the Matter of
the Special School Election Held in the School District of the Township of
Frankford, Sussex County, 1973 S.L.D. 680. In view of the above-stated finding,
the Commissioner determines that the annual school election held in the
Township of Holland, on February 13, 1974, was legal and valid, and that
Candidates Richard Varga, Ann Moninghoff, and Jack Pascale were legally
elected and may serve on the Board of Education for their respective terms.

COMMISSIONER OF EDUCATION
August 9, 1974

In the Matter of the Tenure Hearing of Ronald Puorro,
School District of the Township of Hillside, Union County.

COMMISSIONER OF EDUCATION
DECISION

For the Complainant Board of Education, Goldhor, Meskin & Ziegler
(Sanford A. Meskin, Esq., of Counsel)

For the Respondent, Rothbard, Harris & Oxfeld (Emil Oxfeld, Esq., of
Counsel)

Respondent is a teacher with a tenure status employed in the School
District of the Township of Hillside. Charges were filed against him by the
President of the Board of Education, hereinafter “Board,” and the
Superintendent of Schools, and thereafter certified to the Commissioner of
Education pursuant to the Tenure Employees Hearing Act (V.J.S.4. 18A:6-10 et
seq.) by resolution of the Board dated May 24, 1973. Respondent was
suspended without pay pending a determination of the charges which the Board
avers will be sufficient, if true in fact, to warrant dismissal or reduction of salary.

A hearing on the charges was conducted on January 17 and April 1, 1974
in the office of the Union County Superintendent of Schools, Westfield, before a
hearing examiner appointed by the Commissioner. The report of the hearing
examiner follows:

Respondent, a high school teacher of health and physical education, was
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also certified and assigned as a driver education teacher. In addition to these
teaching duties, he served as the head wrestling coach and as an assistant football
coach. He has taught in the complainant Board’s school district for six years
apparently without any serious incident relating to his employment. However,
on May 24, 1973, two charges were filed against respondent. They are
reproduced, seriatim, in pertinent part as follows:

CHARGE NO. ONE

“**% On information and belief, that on May 2, 1973, at about 10:00 a.m.
on Long Avenue, near Liberty Avenue, Hillside, New Jersey, said Ronald
Puorro, being then and there the teacher employed by said Board of
Education on the Township of Hillside, in the County of Union, in charge
of the instruction of a group of students of its said Hillside High School in
driver education, wrongfully and without authority left and abandoned
said group of students in the motor vehicle being then and there used or
intended to be used in such instruction and wrongfully and without
authority absented himself from said students and said motor vehicle for
at least 20 minutes, leaving said students in said motor vehicle
unsupervised during all of that time. [Signed] Robert Parker, President of
The Board of Education”

Respondent denies that he wrongfully abandoned a group of pupils on
May 2, 1973, as charged; however, he admits leaving them alone in the driver
education car (Tr. II-16), but avers that his absence was for a reasonable period
of time connected with the business of the school, and in accordance with prior
directives given him by proper school authorities. (Tr. 11-12)

A former Board member, the three pupils who were in the car at the time
of the incident, ante, and respondent testified in regard to Charge No. One. The
hearing examiner finds no dispute over the fact that respondent did leave the
pupils in the car and go into a store to buy a paper. Corroboration of this fact is
found in the testimony of respondent and the three pupils. However, there is
disagreement on the length of time respondent remained in the store. The
former Board member testified that he remained in the store “no less than
twenty minutes.” (Tr. 1-65) The three pupils testified that he remained in the
store between five and fifteen minutes. (Tr. I-13, 32, 46, 48) Respondent
testified that he remained in the store “thirteen or fourteen minutes.” (Tr. I[-32)

The regular class day was divided into eighteen-minute segments called
“modules.” (Tr. II-27) The length of a class was determined by the number of
modules assigned to that class; e.g., a three-module class would last fifty-four
minutes. None of the witnesses could recall the number of modules assigned to
the class on that day in question; however, the record shows that a pupil drove
the driver education car containing respondent and two classmates one and
one-half to two miles to the store where the incident embodied in Charge No.
One occurred. Respondent testified that he remained in the store thirteen or
fourteen minutes; therefore, the travel time (estimated by the hearing examiner
as more than two minutes), plus the time in the store admitted by respondent to
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be “thirteen or fourteen” minutes, accounted for most of the time allotted for
one module.

In the judgment of the hearing examiner, the salient issue in Charge No.
One is not the precise length of time spent in the store, but whether or not the
teacher’s absence during this time can be justified.

Respondent testified that, as they passed the store, he told the driver to
turn the corner and park so that he could go in and get a paper. (Tr. 1-16)
Respondent testified that stops to get a newspaper, a pouch of tobacco for a
supervisor, or to run an errand to the Post Gffice were routine. He testified
further that he had made at least fifty to seventy stops over the years on
requests of his supervisors, so that his stop on this day was not different from
the accepted practice. (Tr. 11-12) Once inside the store respondent saw three
friends who were coaches for a Pop Warner (little league) football team. A
conversation ensued about football in which respondent told his friends that he
had been assigned by the head football coach to prepare a booklet (showing
plays, formations, strategy) and that this booklet should be used by the Pop
Warner team so as 1o make the younger players familiar with the high school’s
system of football. (Tr. 11-18-19) The nature of respondent’s conversation with
his friends was corroborated by one witness, and the Board has not challenged
the subject matter of their conversation. This finding is important because it is
this very conversation upon which respondent relies to support his defense that
his absence from his driver education pupils was connected with the business of
the school. (Tr. 11-103-105)

The hearing examiner cannot agree. Teachers have the primary
responsibility to instruct in the area of their expertise during the time allotted
for that instructional offering. In the instant matter, three pupils were deprived
of driver education instruction for approximately one module while respondent
admittedly was discussing football (strategy, plays, formations) with Pop Warner
team coaches. His argument that this discussion was connected with school
business is specious; however, even if their discussion involved school business, it
was improper to hold such a meeting during a driver education module while
pupils waited for his return.

The hearing examiner recommends, therefore, that the Commissioner find
that Charge No. One is essentially true.

CHARGE NO. TWO

“*#%* On information and belief, that on May 8, 1973, at about 3:30 p.m.
at the gymnasium of the High School, 1085 Liberty Avenue, Hillside, New
Jersey, said Ronald Puorro being then and there a physical education
teacher as aforesaid committed an assault and battery upon the person of
one [J], he being then and there a pupil of the said The Board of
Education of the Township of Hillside, in the County of Union, and the
school district of the Township of Hillside and a member of the varsity
baseball team of said Hillside High School engaged in baseball practice. and
struck, pushed, and hip-rolled the said [J] throwing said [J] to the floor
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and causing his head and diverse other parts of his body to strike the floor
injuring the said [J], the said Ronald Puorro thereupon falling upon said
[J]1. [Signed] Anthony J. Avella, Superintendent of Schools”

Respondent admits that an altercation occurred with the named pupil,
ante; however, he asserts that his actions were reasonable and pedagogically
proper. (Respondent’s Answer, unp)

The record shows that on the afternoon in question, respondent was in the
athletic director’s office which was located near one corner of the gymnasium.
He left that office and began walking toward the coaches’ office, which was
located near the corner diagonally across the gymnasium from the athletic
director’s office. (In sketching a floor plan, the athletic director’s office would
be located near the lower left-hand corner of a rectangular gymnasium, and the
coaches’ office would be located near the upper right-hand corner.) Three of the
high school baseball team pitchers were somewhat evenly spaced across the
upper end of the gymnasium and were pitching to three catchers located sixty
feet away and evenly spaced across the lower end of the gymnasium. In baseball
parlance this type of exercise is called battery practice.

In order to reach the coaches’ office without walking around the battery
practice, respondent had to walk through the three batteries. The testimony of
the pitcher who was working out in the last battery, nearest the coaches’ office,
and the testimony of the other witnesses disclose that the following incident
occurred:

Respondent approached the first battery and was waved through by the
pitcher. He was similarly waved through the second and third batteries; however,
when he was directly in the line of a pitched ball in the third battery, the pitcher
threw a fast ball which narrowly missed respondent’s head. (Tr. 1I-52)

The testimony indicates that the pitch was a fast ball and that it missed
respondent by one-half inch, or less. (Tr. 11-52)

The record does not disclose any evidence of animosity between the
pitcher and respondent; therefore, the hearing examiner finds that the reason for
the pitch, which was deliberate, must be attributed to a practical, but dangerous,
joke.

Testimony was adduced that reveals the following scenario: three coaches
were standing to the rear and to the office side of the pitcher, and one of them
said, “Don’t throw yet,” as respondent approached the third battery (Tr. 11-52);
as he stepped in the line of the battery, one of the coaches said “Now,” in jest
(Tr. [1-52); after the ball was thrown, the startled respondent turned and walked
toward the pitcher, pushed him in the chest and grabbed him by the arms and
said, “***What did you do a stupid thing like that for, who [are] you throwing
the ball at and as I said that I sorta (sic) just, you know, gave him a little push, a
little shove.” (Tr. 11-53)

Respondent testified that the pitcher grabbed him under the arms. He
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testified that he did not know why the boy had thrown the ball, and he could
not tell whether his being grabbed by the pitcher was further physical attack
upon him. He then flipped [J] over his leg to the floor and fell to the floor over
the pitcher. Then, “***|S] omeone said to [J], what did you do a stupid thing
like that [for], you almost hit him and [}] said, I could have hit him if 1 wanted
to, I saw him [and] I didn’t hit him.**** (Tr. II-55)

Testimony by other witnesses corroborates this scenario in its essential
points. However, there is one major area of disagreement which should be
mentioned. Respondent asserts that as he and the boy fell to the floor the boy’s
head was cradled in his arm, and it did not strike the floor. (Tr. 1I-55, 66)
Another witness testified that he saw and heard the pitcher’s head hit the floor.
(Tr. 11-101-102) :

Nevertheless, nothing further occurred at that instant to worsen this
potentially explosive scene. The record shows that there was no further attempt
by respondent to physically punish the pitcher.

Battery practice continued for a few minutes and the six boys then went
into the hallway and ran wind sprints (a physical conditioning exercise
consisting of short dashes by the participants and designed to build stamina and
muscles in athletes). Practice was then terminated. (Tr. I1-79)

The boys then went to the locker room to shower and go home. While
changing clothes they noticed that [J] was upset, crying, and complaining that
he could not remember certain things. (Tr. 1-158) [J] was taken to the hospital
that same evening (May 8, 1973 at 5:30 P.M.), examined, and diagnosed as
having a cerebral concussion. He was discharged “around noon” on May 10,
1973. (Tr. [-187) [J] neither admits nor denies any part of the incident related
herein. He testified that he does not recall anything at all that occurred on the
day of May 8, 1973,

The record shows, however, that the incident did occur essentially as
reported, ante.

In summarizing, the hearing examiner finds that the record essentially
supports both charges. Respondent did leave his pupils unsupervised (Charge No.
One), and he did commit an assault and battery on [J] (Charge No. Two), which
can be designated as corporal punishment of a pupil.

Respondent offered unrefuted testimony that he was directed by his
supervisors to make routine trips in the driver education car to different places
tor apparently trivial reasons. The hearing examiner finds this contention to be
fact and recommends that the Commissioner direct the Board to take whatever
action it deems necessary to stop the practice of using instructional time allotted
to pupils to run trivial, but convenient, errands for teaching staff members. The
hearing examiner further recommends that the Commissioner take this routine
practice under consideration and compare the practice with the offense (Charge
No. One) when exacting a penalty, if any, against respondent.
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Regarding Charge No. Two, the hearing examiner notes that corporal
punishment has never been condoned by the Commissioner. In the Matter of the
Tenure Hearing of Thomas Appleby, School District of Vineland, Cumberiand
County, 1969 S.L.D. 159, 172, affirmed State Board of Education 1970 S.L.D.
449; affirmed New Jersey Superior Court, Appellate Division, 1972 S.L.D. 662,
the Commissioner commented as follows:

«“#*** The Commissioner finds in the incidents found to be true by the
hearing examiner a pattern of conduct on the part of respondent that
demonstrates a disposition of resort to unlawful physical force and to
harsh and abusive treatment of those whose conduct he found offensive.
While the Commissioner understands the exasperations and frustrations
that often accompany the teacher’s functions, he cannot condone resort to
force and fear as appropriate procedures in dealing with pupils, even those
whose recalcitrance appears to be open defiance. The Commissioner finds
in the century-old statute prohibiting corporal punishment (N.J.S.A4.
18A:6-1) an underlying philosophy that an individual has a right not only
to freedom from bodily harm but also to freedom from offensive bodily
touching even though there be no actual physical harm. In the Matter of
the Tenure Hearing of Frederick L. Ostergren, 1966 S.L.D. 185, 186 The
Comumissioner said further, In the Matter of the Tenure Hearing of David
Fulcomer, 1962 S.L.D. 160, 162, remanded State Board of Education
1963 S.L.D. 251, decided by the Commissioner 1964 S.L.D. 142,
affirmed State Board of Education 1966 S.L.D. 225, reversed and
remanded 93 N.J. Super. 404 (App. Div. 1967), decided by the
Commissioner 1967 S.L.D, 215,

“ k%% that such a philosophy with its prohibition of the use of
corporal punishment or physical enforcement does not leave a
teacher helpless to control his pupils. Competent teachers never find
it necessary to resort to physical force or violence to maintain
discipline or compel obedience. If all other means fail there is always
a resort to removal from the classroom or school through suspension
or expulsion. The Commissioner cannot find any justification for,
nor can he condone the use of physical force by a teacher to
maintain discipline or to punish infractions. Nor can the
Commissioner find validity in any defense of the use of force or
violence on the ground that ‘it was one of those things that just
happen’***_ While teachers are sensitive to the same emotional
stresses as all other persons, their particular relationship to children
imposes upon them a special responsibility for exemplary restraint
and mature self-control.’

“Thus, when teachers resort ‘to unnecessary and inappropriate physical
contact with those in their charge (they) must expect to face dismissal or
other severe penalty. In the Matter of the Tenure Hearing of Frederick L.
Ostergren, supra. ***’

“In the Fulcomer case, supra, it was the Commissioner’s ultimate
determination that the single established incident of improper conduct was

760



You are viewing an archived copy from the New Jersey State Library.

insufficient to warrant dismissal of the teacher from his position. (1967
S.L.D. 215, 219) In the instant matter, however, it has been established
that there were many instances of unbecoming conduct, covering a period
of years. In Redcay v. State Board of FEducation, 130 N.J.L. 369, 371
(Sup. Ct. 1943), affirmed 131 N.J.L. 326 (£. & 4. 1944), it was held that

“ k%% Unfitness for a task is best shown by numerous incidents.
Unfitness for a position under the school system is best evidenced by
a series of incidents. Unfitness to hold a post might be shown by one
incident, if sufficiently flagrant, but it might also be shown by many
incidents. Fitness may be shown either way . ***”

The Commissioner reaffirmed his opposition to corporal punishment /n
the Matter of the Tenure Hearing of Mary Worrell, School District of the
Township of Lumberton, Burlington County, 1970 S.L.D. 378. Appleby was
dismissed as a tenured teacher by the Commissioner; Worrell was reinstated.
Thus, the hearing examiner observes that a penalty, if warranted, is set by the
Commissioner after considering not only the truthfulness of the charges, but the
mitigating circumstances leading to the incidents.

The instant matter is distinguishable from Appleby, supra, in that there is
no “series” of incidents involved; rather, two completely separate incidents
involving respondent which occurred within six days in May 1973,

The hearing examiner finds that respondent’s actions (Charge No. Two)
while improper, are not totally without mitigating circumstances. It must be
pointed out that the danger of being hit in the head by a pitched hardbail is so
great that a person so struck could be killed or permanently injured.
Fortunately, respondent was not hit, but his surprise and his reaction were
rather predictable. The record shows that he admonished the pitcher because he
narrowly escaped serious injury. (Tr. 1I-53)

After considering all of the circumstances and facts in the matter, sub
judice, the hearing examiner recommends that dismissal of respondent would be
too harsh a penalty for the Commissioner to impose.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has reviewed the entire record in the instant matter
including the exceptions filed by counsel for respondent pursuant to N.J.A.C
6:24-1.16 and he concurs with the findings set forth by the hearing examiner.

In particular the Commissioner observes that it has been found that
respondent inflicted corporal punishment on a pupil and such punishment
resulted in a concussion and temporary amnesia. Such a finding is indeed a
serious one and the narrow margin by which disaster was averted in this instance
attests to the wisdom of the century old ban on corporal punishment in New
Jersey schools. N.J.S.A. 18A:6-1 This law requires that all employees in the
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public schools of the State must exercise great emotional and physical control in
times of provocation. The tendency to instant blind reaction must be sublimated
to the need for reasoned response.

In such a context it is clear that the practical joke which served as the
provocation in the instant matter must be shunned, and that those who engage
in such practice, or urge it, should be dissuaded from a repetition of these
practices in the future. Accordingly, the Commissioner directs the Board to take
such actions as it deems advisable to insure this result.

Similarly, the Commissioner finds it reprehensible for any teaching staff
member to leave his assigned post of duty, and those pupils entrusted to his care,
without a proper authorization and for trivial reasons. The scheduled curricular
offerings of every school system deserve the highest priority and may not with
impunity be set aside to perform errands, to pick up newspapers or tobacco, or
to perform menial tasks of other kinds.

In the context of such findings of fact deserving censure, it remains to
determine what penalty if any should be assessed, The Commissioner has
considered this matter and determines that, in the context of respondent’s
record, the penalty of dismissal would be unduly harsh but that a lesser penalty
is required. Accordingly, the Commissioner directs the Board to:

(a) restore respondent to his tenured position effective September 1,
1974;

(b) restore to respondent the salary which was withheld from him during
the time of his suspension without pay, subject only to mitigation, except
for the sum of one month’s salary which is affixed as a penalty; and

(c) continue respondent’s employment from September 1, 1974 forward
at a rate of compensation commensurate with his education and
experience, without loss of the annual increment to which he may be
entitled, and to afford him other appropriate emoluments which are his
due.

COMMISSIONER OF EDUCATION

August 20, 1974
Pending before State Board of Education
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In the Matter of the Tenure Hearing of Ronald Puorro,
School District of the Township of Hillside, Union County.

STATE BOARD OF EDUCATION
DECISION
Decided by the Commissioner of Education, August 20, 1974

For the Complainant Board of Education, Goldhor, Meskin & Ziegler
(Sanford A. Meskin, Esq., of Counsel)

For the Respondent, Rothbard, Harris & Oxfeld (Emil Oxfeld, Esq., of
Counsel)

The application for stay of the decision of the Commissioner of Education
is denied.

November 6, 1974

In the Matter of the Tenure Hearing of Anna Simmons, School District
of the Borough of Eatontown, Monmouth County,

COMMISSIONER OF EDUCATION
ORDER
For the Petitioner, Stafford W, Thompson, Esq.

For the Respondent, Zager, Fuchs, Leckstein & Kauff (Abraham J. Zager,
Esq., of Counsel) ’

This matter having been brought before the Commissioner of Education
by Stafford W. Thompson, Esq., attorney for petitioner, as the sequel to a
Decision of the Commissioner dated December 28, 1973 wherein the
Commissioner rejected certain changes made by the Board of Education of the
Borough of Eatontown, hereinafter “Board,” against petitioner and directed that
she be “restored forthwith to her position as a teacher”; and

It appearing that petitioner was thereafter restored to a position entitled
“permanent substitute teacher”; and

It appearing that petitioner, in fulfilling such assignment, was afforded the

proper compensation and other emoluments to which she was otherwise entitled
but was assigned throughout the period as an itinerant teacher; and
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It appearing that her duties throughout the period did not embrace those
duties customarily performed by a regular assigned classroom teacher but instead
those of a substitute teacher; and

It appearing that the assignment of petitioner as a “permanent substitute
teacher” is scheduled again for school year 1974-75; and

13

It appearing that the “...Mere combination of another word with
‘teacher’ does not necessarily extend the classification of ‘teacher’ so as to
include the addition . ..” Schulz v. State Board of Education, 132 N.J.L. 345,
355 (E. & A. 1945); and

It appearing that petitioner’s present classification is not that of a regular
classroom teacher and thus is in violation of the Commissioner’s Decision which
restored her to her position; therefore,

IT IS ORDERED on this 21st day of August 1974 that petitioner be

restored by the Board to her position as a regular classroom teacher without
further delay.

COMMISSIONER OF EDUCATION
Pending before State Board of Education

In the Matter of the Tenure Hearing of Anna Simmons,
School District of the Borough of Eatontown, Monmouth County.

STATE BOARD OF EDUCATION
DECISION
Decision of the Commissioner of Education, December 28, 1973
Order of the Commissioner of Education, August 21, 1974

For the Petitioner-Appellee, Zager, Fuchs, Leckstein & Kauff (Abraham J.
Zager, Esq., of Counsel)

For the Respondent-Appellant, Stafford W. Thompson, Esq.

The application for stay of the Order of the Commissioner of Education is
denied.

October 2, 1974
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Max Levenson,

v Petitioner,

Board of Education of the Scotch Plains-Fanwood Regional School District,
Harold Mercer, Fernand J. Laberge, Raymond Schnitzer, Union County,

Respondents,
COMMISSIONER OF EDUCATION

DECISION

For the Petitioner, Max Levenson, Pro Se

For the Respondent, Johnstone and O’Dwyer (Jeremiah D. O’Dwyer, Esq.,
of Counsel)

Petitioner, the father of a pupil who was enrolled in the Scotch
Plains-Fanwood High School, alleges that the Board of Education of the
Scotch Plains-Fanwood Regional School District, hereinafter “Board,”
allowed three of its teaching staff members to unlawfully discriminate against his
son in regard to his membership on the Scotch Plains-Fanwood High School
football team. Petitioner demands judgment of the Board and its three
employees in the form of a signed admission of their complicity in such alleged
unlawful discrimination. The Board denies the allegations as set forth herein and
avers that petitioner has failed to state a cause of action upon which the
Commissioner of Education could grant any relief.

The Board filed a Motion to Dismiss with supporting Brief, and petitioner
filed a Memorandum with supporting documents in opposition to the Board’s
Motion. The entire record of this matter, including the pleadings, exhibits, and
Memoranda of the respective parties are before the Commissioner for his
determination on the Board’s Motion to Dismiss.

The points raised in the Petition are set forth in a letter (P-1) dated
February 29, 1972, sent by petitioner to the high school principal which reads in
pertinent part as follows:

“**x [ [petitioner] am making a complaint against Coach Harold Mercer.
(sic) The Head Football Coach at the high school [and a named
respondent herein] .

“My complaint is that he played ***[*“G.A.”] whose father is a member
of the Scotch Plains-[Fanwood] Board of Education, ahead of my son
Abner, at the Center position. He did so after pressure was applied from
the outside directed by Mr. Anderson to play *** [his son] because [he,
Mr. Anderson] **¥* is on the Board ***.”

The Commissioner observes that the complaint set forth in petitioner’s
letter (P-1) is in regard to the 1971 high school football season, and that
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petitioner’s son was graduated from high school during June 1972. The
Commissioner has reviewed petitioner’s letter (P-1) in full and finds the
remaining assertions therein not relevant to the instant matter. Specifically,
petitioner asserts that his son should have been selected as the starting center on
the football team because during the first scrimmage game of the 1971 season
his son was told he did a “good job.” Petitioner states that the coach knew the
selected pupil’s father, Mr. Anderson, was a member of the Board, even though
the coach told the principal he did not discover this fact until the week of
September 13, 1971. Petitioner also asserts that his review of the films taken of
the 1970 football season games demonstrated to him that the starting center in
those games played poorly.

Although petitioner’s letter complaint (P-1) is dated February 29, 1972,
he first consulted with the Superintendent of Schools (a named respondent
herein) in regard to these allegations on September 20, 1971. The Board asserts
that, subsequent to this conversation, the Superintendent discussed petitioner’s
allegation of political interference, regarding the selection of the pupil to be the
starting center on the football team, with the high school principal and with the
coach, both of whom denied petitioner’s allegations, In fact, the coach stated
that his selection of the football team’s center was based “***solely on ability
and [he] denied that any pressure had been exerted on him.***” (Board’s Brief,

atp.1)

After petitioner was informed by the Superintendent that there was no
evidence of improper behavior on the part of the coach, another meeting was
held on April 24, 1972 among the Superintendent, the high school principal, the
coach and petitioner, Petitioner personally presented his grievance at this
meeting and, he asserts, questioned the coach as to why, after his son was told
he did a “good job” in the first scrimmage game of the 1971 football season, he
was not played regularly thereafter. (Petitioner’s Memorandum, at p. 2)
Furthermore, petitioner asserts that in anticipation of this April 24 meeting he
sent a letter dated April 10, 1972 (P-2), in which he advised the Superintendent
to consult with other coaches in regard to his son’s ability to play football and
the promise allegedly made by the coach that his son would play the center
position. Petitioner claims in his Memorandum that the Superintendent did not
follow the suggestions set forth in petitioner’s April 10 letter (P-2) and,
therefore, petitioner received no satisfactory explanation at the April 24
meeting. (Petitioner’s Memorandum, at p. 2) After reviewing petitioner’s letter
(P-2) of April 10, 1972 to the Superintendent, the Commissioner concludes that
the suggestions contained therein are based upon conjecture and subjective
conclusions reached by a parent whose estimate of his son’s athletic prowess was
significantly higher than the coach’s estimate. Petitioner was influenced, at least
in part, to reach such conclusions by an encouraging statement made by the
coach, e.g. that petitioner’s son did a “good job” during one practice game.

In any event, following the conference held April 24, 1972, ante, the
Superintendent notified petitioner by letter dated April 26, 1972 (R-1), that no
evidence had been found to support the allegation of discrimination.

Petitioner contends that prior to the April 24 meeting another meeting
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had been held on December 9, 1971, among the principal, the coach, the
school’s athletic director (a named respondent herein), and petitioner. According
to petitioner, during this meeting of December 9 the coach made the statement
that he was unaware of Mr, Anderson’s membership on the Board until the week
of September 13, 1971, (P-3) (Petitioner’s Memorandum, at p. 1) Petitioner
asserts the coach had that knowledge prior to September 13, 1971. Petitioner
supports his conclusion by offering a statement (P4) of a person who asserts
that the coach’s wife said her husband knew Mr. Anderson was a Board Member.
This conversation allegedly took place between the coach’s wife and petitioner
while she was in petitioner’s paint and wallpaper store on May 17, 1971.

The Commissioner holds that the contents of the written statement (P-4)
is not persuasive proof of petitioner’s allegation that the coach deliberately
misled petitioner regarding the time he, the coach, first had knowledge of Mr.
Anderson’s Board membership.

Petitioner was afforded the opportunity to present his allegations to the
Board on October 16, 1972, and the Board subsequently determined that
petitioner had presented no evidence to support his claim.

Petitioner now asserts that the Board violated the law, acted in bad faith,
and abused its discretion by acting in a shocking manner. Furthermore, it is
claimed by petitioner that his son’s civil rights were violated by the failure of the
Board to provide him an equal opportunity to become the starting center on the
football team.

The Board grounds its Motion to Dismiss on the argument that the
pleadings set forth above contain no justiciable issue upon which the
Commissioner may exercise his quasi-judicial authority, relying upon the
Commissioner’s prior holding in Joy and Edward Calhoun v. Long Branch Board
of Education, Monmouth County, 1968 S.L.D. 187. The Board argues that the
Legislature has vested local boards of education with broad authority to adopt
policies for the operation of its schools and, absent a showing that a board acted
illegally, improperly, or abused its discretionary authority, the Commissioner is
without authority to substitute his judgment for that of a local board of
education. Boult and Harris v. Board of Education of the City of Passaic,
193949 S.L.D. 7, affirmed 135 NJ.L. 329 (Sup. Ct, 1947) and Thomas v.
Morris Township Board of Education, 89 N.J. Super. 327 (App. Div. 1965)

Finally, the Board contends that the instant Petition must be dismissed
because petitioner’s son graduated from the high school during June 1972, thus
rendering the matter moot. In this regard the Board relies on Paul E. Polskin v.
Board of Education of North Plainfield, Somerset County, 1968 S.L.D. 217 in
which the Commissioner stated:

“F** it being well established that the Commissioner of Education,
consistent with the policy of the Courts, will not hear and decide
controversies which are moot ***,”’ (at p. 218)

Petitioner asserts in his Memorandum that the matter is not moot, even
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though his son has graduated from high school, because the experience of not
being selected as the starting center on the football team has deeply and
adversely affected his son. Petitioner states that the letter he requests from the
three employees, in which they would admit their complicity in selecting the
Board member’s son instead of petitioner’s son, would help petitioner’s son in
“hikkootting his life together ***.” (Petitioner’s Memorandum, at p. 1)

The Commissioner points out that local boards of education are vested
with broad authority for the operation of their schools. NJ.S.4. 18A:11-1
provides, inter alia, as follows:

“The board shall —

“a.. Adopt an official seal;
“b. Enforce the rules of the state board;

€«

c. Make, amend and repeal rules, not inconsistent with this title
[N.J.S.A. 18A, Education Law] or with the rules of the state
board [as set forth in the New Jersey Administrative Code
(NJ.A.C), Title 6], for its own government and the
transaction of its business and for the government and
management of the public schools *** and for the
employment, regulation of conduct and discharge of its
employees***.”

Local boards of education have discretionary authority to establish
interscholastic athletic programs. Such programs are conducted in accordance
with the rules of the State Board of Education set forth in N.J.4.C. 6:29-6.1
through 6.4.

In the instant matter, petitioner asserts that his son was not selected by
the football coach to be the starting center because of political interference by
the father of the pupil who was selected. The coach, the athletic director and the
Board deny this allegation, and the record is void of any proof to substantiate it.

The Commissioner finds and determines that petitioner’s stated cause of
action is groundless, and his contentions are without merit. It may also be stated
that, since petitioner’s son has graduated from high school, this entire matter has
been rendered moot.

Accordingly, the Motion to Dismiss filed by the Scotch Plains-Fanwood
Board of Education is hereby granted. The Petition of Appeal is dismissed.

COMMISSIONER OF EDUCATION

August 27, 1974
Pending before State Board of Education
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Donald P. Sweeney,

Petitioner,
V.

Mary Ashley, Bergen County,
Respondent,

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Donald P. Sweeney, Pro Se

For the Respondent, DeLorenzo and DeLorenzo (William DeLorenzo, Jr.,
Esq., of Counsel)

Petitioner, a resident of Bogota, alleges that respondent, who was elected
to the Board of Education of Bogota, hereinafter “Board,” may not properly sit
as a member of the Board within the intendment of N.J.S.A. 18A:12-2, because
of a conflict of interest.

Respondent denies that a conflict of interest exists which would prevent
her from continuing to serve as a member of the Board.

This matter was brought before the Commissioner of Education in the
form of Briefs and oral argument on a Motion for Summary Judgment by
respondent, before a representative of the Commissioner, at the State
Department of Education on June 20, 1974.

Petitioner alleges that respondent, as a member of a representative
teachers’ association, and as a teacher in a neighboring school district, is in a
position of furthering favorable teachers’ contracts while on the Board, which
she may thereafter turn to her own advantage if she chooses to enter the Bogota
school system as a teacher. Petitioner further argues that respondent has
demonstrated bias, prejudice, and an inconsistent interest in the welfare of the
community when, as a member of the Board, she voted for a teachers’ contract
with a higher salary guide. Petitioner alleges that further evidence of bias was
shown when respondent opposed a resolution before the Board which would
require that the Superintendent conduct an investigation into the allegedly
illegal distribution by teachers of a letter promoting certain candidates for the
February 1974 school election in contravention of V.J.S.4. 18A:14-97,

Petitioner argues that, for the foregoing reasons, respondent is in conflict
of interest pursuant to N.J.S.4. 18A:12-2 which reads:

“No member of any board of education shall be interested directly or
indirectly in any contract with or claim against the board.”

Therefore, petitioner prays that the Commissioner will declare petitioner’s seat
on the Board vacant and order a special election to fill the vacancy.
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Respondent contends that neither her employment as a teacher in a school
district other than Bogota, nor her membership in a representative teachers’
organization, establishes a conflict of interest which may bar her from serving on
the Board to which she was elected. In support of this position she cites Jones et
al. v.Kolbeck et al., 119 N.J. Super. 299 (App. Div. 1972) which states:

“¥** There is neither constitutional nor statutory prohibition against an
individual at one and the same time holding and exercising the office of
member of the board of education of one public school district, and
holding and performing the duties of the position or employment of
teacher in the schools of a different public school district. ***[T]he
provisions of N.J.S.4. 18A:12-2 contains no such proscription, expressly
or impliedly ***” (at p. 300)

Respondent further contends with respect to the negative vote she cast in
the matter of the board resolution, ante, that:

“*** how a school board member votes is within the sole purview of the
judgment of such school board member and is not something which
may be reviewed by the Commissioner of Education for any
purpose ***”  (Respondent’s Brief on Motion for Summary
Judgment, at p. 7)

Respondent asserts that any attempt on the part of the Commissioner to
interfere with the judgment of a public official would be improper in the light of
DelVecchio v. South Hackensack Township, 49 N.J. Super. 44, 50 (App. Div.
1958) and Bellings v. Denville Township, 96 N.J. Super. 351 (App. Div. 1967)
wherein it was said by the Court:

“x** The wisdom of the course chosen by the governing body, as
distinguished from its legality, is reviewable only at the polls. ***”
(at p. 356)

Finally, respondent holds that the Commissioner lacks authority or power
to remove from office a member of a board of education who has been duly
elected to office.

The Commissioner agrees with respondent that Jones, supra, speaks
directly regarding respondent’s right to teach in one school district and serve on
the board of education of another school district. Jones is likewise specific with
respect to respondent’s membership in a representative teachers’ organization
which negotiates salaries and other benefits and has access to the resources such
as state and national data and information. With respect to such membership,
Jones states:

“*** Nor does mere membership in the New Jersey Education Association
disqualify a person from membership on a local board of education — any
more than membership in any other professional or labor organization
constitutes a disqualification. While the law demands complete honesty
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and integrity in the exercise and performance of the duties of every public
office, position or employment, that requisite does not necessitate or
contemplate a severance of all ties and associations with persons and
organizations that may espouse a particular philosophy or position. ***.”

(at p. 301)

The Commissioner finds that while Jones, supra, speaks directly, N.J.S.A4.
18A:6-8.4 which was enacted into law effective September 7, 1972, is fully
dispositive of the matter. It provides that:

“No person employed by a public educational system or institution in a
position which requires a certificate issued by the State Board of Examiners
**%* shall be disqualified by reason of such employment from holding any
elective or appointive State, county or municipal office excepting as
member of the board or body by which he is employed.”

Respondent may serve as a member of the Board. To hold otherwise would be
counter to statutory provision.

Nor will the Commissioner review the reasons why respondent or any
other member of the Board cast either a negative or affirmative vote on the
controversial resolution, ante. Members of local boards of education are
responsible for the wisdom of their actions to their constituents and not to the
Commissioner of Education. Boult v. Board of Education of Passaic, 136 N.J.L.
(E. & A. 1948)

Finally, in the absence of any evidence of a conflict of interest in violation
of N.J.S.A. 18A:12-2, and based upon a finding that respondent’s vote on the
resolution before the Board, ante, may not be the subject of a review of analysis,
the Commissioner determines that respondent raay legally continue to fulfill the
duties of office as a member of the Board. With such a determination it is
unnecessary to speak to respondent’s charge that the Commissioner lacks the
authority to remove a member from office. Nor is it necessary to treat
petitioner’s contention that, in the event of a declaration that a vacancy exists, a
special election may be ordered to fill the vacancy. Suffice it to say, statutory
provision is already made to fill such a vacancy: N.J.S.4. 18A:12-7; N.J.S.A.
18A:12-15;N.J.S.A.;18A:12-17; NJ.S.A. 18A:13-11,

The Commissioner grants respondent’s Motion for Summary Judgment on
grounds petitioner’s cause of action is without merit. The Petition is dismissed.

COMMISSIONER OF EDUCATION
August 27,1974
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Leslie M. Shenkler,
Petitioner,
V.
Board of Education of the Borough of Ho-Ho-Kus, Bergen County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Leslie M. Shenkler, Pro Se

For the Respondent, Carpenter, Bennett & Morrissey (Arthur M. Lizza,
Esq., of Counsel)

Petitioner, father of a child five years of age, hereinafter identified as
“E.S.,” avers that the Board of Education of the Borough of Ho-Ho-Kus,
hereinafter “Board,” has denied E.S. an opportunity to enroll in the Board’s first
grade program in September 1974, and that such denial is grounded in an
arbitrary, unreasonable, and unlawful admission policy. He demands judgment
to this effect. The Board admits that E.S. has been denied the opportunity to
enroll in first grade, but avers that its policy with respect to such enrollment is a
proper exercise of discretion and is pursuant to law.

The matter is submitted to the Commissioner for Summary Judgment on
an agreed set of stipulated facts and on Briefs of Counsel. The stipulated facts
are as follows:

“*%* (a) Petitioner’s son has successfully completed a year’s work in a
private but State accredited kindergarten program and will be six years old
on Octeber 16, 1974;

“(b) Subsequent to the completion of such program petitioner attempted
to enroll the boy in the first grade program of the Ho-Ho-Kus public
schools but was refused such enrollment by the Board of Education;

“(c) The basis of the refusal was a policy of the Board which provides
that;

‘Children shall be admitted to the first grade in September of each
year if they are or will be six years of age before October 1.

“(d) The issue before the Commissioner is whether or not such rule and
the refusal of the Board to enroll petitioner’s son pursuant thereto, is a
proper exercise of the Boards’s discretion or, as petitioner charges, an
arbitrary, capricious, unreasonable and unlawful act.***” (Stipulation of
Facts)
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In support of his view that the Board’s policy is unreasonable under these
circumstances, petitioner states he can offer proof that a repetition of a
kindergarten program will be harmful to his child. (Note: he offers affidavits to
this effect.) However, the Board avers it can produce counterproof in this regard,
and so there is no stipulated fact for purposes of the judgment herein. Nor is one
required since the matter is basically one of law. The Commissioner so holds.

In petitioner’s argument, the Board’s policy with respect to the admission
of pupils is illegal, and his Brief in support thereof is constructed around four
principle avowals:

1. The Board’s rule is in violation of Amendment XIV, Section I to the
United States Constitution and Article I, Paragraph 5 of the New Jersey
State Constitution;

2. The Board’s rule is not related to an educational goal and thus violates
the Board’s authority to manage or govern its schools, which authority is
conferred on the Board by N.J.S.4. 18A:11-1;

3. E.S. will be harmed if he is forced to repeat a course of study he has
already completed;

4. The Board’s rule is not internally consistent with other policies.

While admitting that the statute N.J.S.A. 18A:11-1 provides the authority
for local boards of education to “make rules” for school management, petitioner
avers that such authority is not unlimited. In his view, “*** it cannot be argued
that such rulemaking power may be exercised in clear violation of the provisions
of either the New Jersey or United States Constitution.***” (Petitioner’s Brief,
at p. 5) The “provisions” of reference are Amendment XIV, Section I of the
U.S. Constitution and Article I, Paragraph 5 of the N.J. State Constitution.

In this regard petitioner avers the Board’s rule fails because, pursuant to its
terms, pupils are grouped for educational purposes by chronological age alone.
He maintains that such grouping does not insure the forming of homogeneous
groups but “*** in fact inhibits educational progress because it has the effect of
excluding children (born after the cut-off date) who possess the capabilities to
profit from the first grade instruction***” (Petitioner’s Brief, at p. 11), and is
thus constitutionally deficient. Further, petitioner argues that the Board’s rule
fails to afford E.S. equal protection since pupils who have completed a
kindergarten program in public school are allowed to enter the first grade the
following year, but that E.S., who has completed a private school kindergarten
program, is denied the entitlement.

Such denial, petitioner claims, is "unnecessary since the Board employs
persons with “***the expertise in the testing and evaluation of children to
permit such evaluation and testing *** directly related to qualities and abilities
requisite to successful first grade performance so as to be constitutionally
permissible.” (Petitioner’s Brief, at p. 14) (Emphasis petitioner’s.) In petitioner’s
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view, a testing program, as one criterion for first grade entrance, would impose
no financial burden. To the contrary, he avers that a testing program ‘“**%*
would result in an economic saving to Respondent since Respondent would not
bear the costs of an entire additional *** year of schooling in the public school
system.***” (Petitioner’s Brief, at P. 17)

Further, petitioner avers that the Board’s rule serves no educational
purpose and is not grounded on relevant criteria. He states that the rule should
therefore be rejected and that similar rules have been rejected in other States. He
cites: Fogel v. Goulding, 51 Misc. 2d 641, 273 N.Y. 2d 554 (1966); Matter of
the Appeal of Marvin and Fern J. Lazar, 7 N.Y. Ed. Dept. Rep. 7661 (1966);
Board of Education v. John S. Bolton, 851 St. App. 92 (1899); People v. Board
of Education, 26 Ill. App. 476.

Additionally, petitioner avers that his son will be psychologically damaged
if forced to repeat kindergarten. This is so, he asserts, since E.S. has completed
three years of social experience (including two years of nursery school) and is
ready to engage in work beyond that required in the kindergarten program.

Finally petitioner cites the Board’s rule with respect to first grade
placement. He states it is inconsistent with another section of the rule which
states:

“Children transferring from other schools (above the first grade). Children
new to the Ho-Ho-Kus Schools will tentatively be placed at the grade level
recommended by their previous schools. After a period of observation and
testing, grade placement will be determined by the Superintendent.”

(Petitioner’s Brief, at p. 29)

The Board advances a series of arguments in rebuttal to those of
petitioner. It denies that its promotion policy is unconstitutional and avers,
instead, that such policy is a proper and valid exercise of authority by the Board.
Additionally in the Board’s view, the issue herein is a narrow, legal one and
therefore “***the question of whether petitioner’s child could be
psychologically damaged by repeating kindergarten is irrelevant®**,” (Board’s
Brief, at p. 12)

In defense of its policies with respect to promotion and grade placement,
the Board cites N.J.S.4. 18A:11-1 and N.J.5.A. 18A:4-24. Such statutes, in the
Board’s view, confer on the Board authority for the ‘“‘government and
management” of the schools of its district and entitle it to “prescribe its own
rules for promotion.” The Board also cites the determinations of the
Commissioner in Dorothy Boulogne v. Board of Education of the City of
Jamesburg, Middlesex County, 1964 S.L.D. 107 in support of its position.

The Board further states that ‘“classification by age for admittance to first
grade is not arbitrary” (Board’s Brief, at p. 9), and, thus, that the Board’s policy
must be found constitutional. In support of the avowal, the Board cites
Wiesenfeld v, Secretary of HE.W., 367 F. Supp. 981,987 (D.N.J. 1973):
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“**% [f a statute is based on an ‘inherently suspect’ classification such as
race, alienage, or national origin, as it concerns a ‘fundamental interest’
such as the right to vote, the right to appeal a criminal conviction, or a
right to interstate travel, it is subject to strict or ‘close judicial scrutiny’
and will be held invalid in absence of a countervailing ‘compelling’
governmental interest. In all other circumstances, under the traditional
equal protection standard a legislative classification must be upheld unless
it is patently arbitrary and bears no ‘rational relationship’ to a legitimate
governmental interest.” (Board’s Brief, at p. 9) (Emphasis the Board’s.)

The Board further states that its promotion policies, ante, are flexible
“***and provide for placement of such a child in first grade at any time during
the school year if it has been demonstrated that such placement would be
desirable, ***” (Board’s Brief, at p. 10)

It follows then, in the Board’s view, that there is no constitutional validity
in petitioner’s argument since petitioner’s objection “*** is not whether but
when ***” it may be determined that E.S. is prepared to enter the first grade.

The Commissioner has reviewed such arguments in the context of the
undisputed facts, ante, and determines that the issue herein is a simple one;
namely, whether or not the Board’s first grade pupil placement policy is or is not
a lawful exercise of the Board’s discretion. The Commissioner determines that it
is.

This determination is grounded in certain general powers conferred on
local boards of education in New Jersey by statutory prescription and in
particular on the provisions of N.J.S5.4. 18A:4-24 which specifically sets forth
that “each district™ has a “right” to “prescribe its own rules for promotion.”

The statute N.J.S. 4. 18A:4-24 states a broad mandate to the
Commissioner of Education to “inquire into” and “ascertain” the “efficiency of
operation” of schools within the State. The statute in its entirety reads as
follows:

N.J.S.A. 18A:4-24

“The commissioner shall, by direction or with the approval of the state
board, whenever it is deemed to be advisable so to do, inquire into and
ascertain the thoroughness and efficiency of operation of any of the
schools of the public school system of the state and of any grades therein
by such means, tests and examinations as to him seem proper, and he shall
report to the state board the results of such inquiries and such other
information with regard thereto as the state board may require or as he
shall deem proper, but nothing in this section shall affect the right of each
district to prescribe its own rules for promotion.” (Emphasis supplied.)

Thus the rules for the promotion of pupils within local school districts are
established without the discretion of the Commissioner and at the discretion of
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the local board of education. The responsibility for the formulation of such rules
has resided with local school districts since 1912 when the Legislature for the
first time explicitly tempered the authority of the State Board of Education and
the Commissioner in this regard. (L. 1912, ¢. 365 §1, p. 641) The 1912
amendment, which has continued in effect virtually intact to the present day,
said:

“Nothing herein contained shall impair the right of each district to
prescribe its own rules for promotion.”

The general statutes which confer broad discretionary authority on local
boards of education are N.J.S.A. 18A:10-1, 11-1 which are recited in their
entirety as follows:

N.J.S.A. 18A:10-1 Constitution of boards of education; conduct of
schools

“The schools of each school district shall be conducted, by and under the
supervision of a board of education, which shall be a body corporate and
which shall be constituted and governed, as provided by this title, for a
type I, type II or regional school district, as the case may be.”

NJ.S.A. 18A:11-1 General mandatory powers and duties

“The board shall —

%

a. Adopt an official seal;

“b. Enforce the rules of the state board;
“c. Make, amend and repeal rules, not inconsistent with this title or
with the rules of the state board, for its own government and the
transaction of its business and for the government and management
of the public schools and public school property of the district and
for the employment, regulation of conduct and discharge of its
employees, subject, where applicable, to the provisions of Title II,
Civil Service, of the Revised Statutes!; and

“d. Perform all acts and do all things, consistent with law and the
rules of the state board, necessary for the lawful and proper
conduct, equipment and maintenance of the public schools of the
district.”

1.  Section 11:1-1 et seq.

Furthermore, such statutes have been uniformly interpreted by the
Commissioner in past decisions to mean that policies of local boards similar to
the one herein controverted are proper and legal. A local board of education
may promote or place pupils enrolled in the public schools for its district
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according to the prescription of its own rules. Dorothy Boulogne v. Board of
Education of the City of Jamesburg, supra; Wilcox v. Board of Education of the
Borough of Oceanport, Monmouth County, 1954-55 S.L.D. 75; Frederick Staats
v. Board of Education of Montgomery Township, Somerset County, 1938 S.L.D.
669 (decided February 20, 1914, reversed on other grounds, State Board of
Education April 4, 1914)

In Boulogne, supra, the Commissioner was concerned with a policy of a
local board of education which required that pupils be six years of age on or
before December 31 in order to qualify for entrance to first grade. Such policy
was consistent with another Board policy with respect to qualifications for entry
to kindergarten. The Commissioner said:

“**% It has long been held that it is the right and responsibility of the
local board of education to establish rules for the promotion of pupils
from grade to grade. In 1914, the State Board of Education in reversing
the decision of the Commissioner in Staats v. Board of Education of
Montgomery Township, 1938 S.L.D. 669,671, said:

‘The State Board of Education holds that a local board of education
has authority to prescribe its own rules for promotion. It is given
that express right by statute . ***’

“More recently, in the case of Wilcox v. Board of Education of Oceanport,
1954-55 S.L.D. 75, the Commissioner directed the admission of a child on
transfer from a private kindergarten, concluding, at page 77, with the
statement:

‘The Board of Education of the Borough of Oceanport, Monmouth
County, will determine in its discretion the grade in which the child
shall be placed. (See R.S. 18:11-1.)

“That a board of education may give consideration to age as a factor in
determining promotion policies is set forth in the statutes. R.S. 18:11-1
requires boards of eduction to provide suitable school facilities and
accommodations for the education of the children who reside in the
district. Such facilities

“*** chall include *** courses of study suited to the ages and
attainments of all pupils between the ages of five and twenty
years, **¥*

“In fulfillment of its duty to provide suitable school facilities, the board
has no obligation under the law to employ formal testing procedures to
determine a child’s fitness to enter a particular grade. The statutes
specifically reserve to the local school district the right to prescribe its own
rules for promotion, R.S. 18:3-16 [now N.J.S. 4. 18A:4-24] empowers the
Commissioner to ‘ascertain the thoroughness and efficiency of any or all
public schools and any or all grades therein, by such means, tests, and
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examinations as seem proper to the Commissioner,” but after giving such
power, the statute concludes:

‘Nothing contained in this section shall impair the right of each
district to prescribe its own rules for promotion.’

“While the board may use tests for grade placement purposes, it is not
required to do so. In the case of Gutch and Fugger v. Board of Education
of Demarest, Bergen County, decided by the Commissioner March 13,
1963 [1963 S.L.D. 85], affirmed State Board of Education May 1, 1963
[1963 S.L.D. 89], one of the questions was whether a board of education
could make psychological testing a prerequisite to early admission to
kindergarten. On this question the Commissioner said:

“*% respondent is under no obligation to obtain the results of
psychological testing as evidence of readiness for schooling of a child
under the age of five years.*** If, on the other hand, respondent
desires such guidance in the exercise of its discretion given it by R.S.
18:15-1, supra, the Commissioner is convinced that there is implied
power for respondent to employ such professional assistance or
advice as it may reasonably require.’

“In the instant matter, respondent could have directed that petitioner’s
child be tested to determine qualifications for admission to first grade.
That it did not so direct does not constitute a denial of any right.
Petitioner admits that her daughter did not qualify for admission to first
grade on the basis of age under respondent’s policy.

“The Commissioner finds no evidence of arbitrary or discriminatory action
in the board’s modification of its policy to make children born on or

before December 31, 1957, eligible for admission to the first grade if they
had satisfactorily completed the kindergarten program in its own or a
suitable private kindergarten. Such a modification was obviously necessary
to avoid inconsistency with its own rules. Petitioner lost no rights thereby
which she had previously enjoyed.***” (1964 S.L.D., at pp. 108-109)
(Emphasis supplied.)

Thus, the Commissioner of Education and the State Board of Education
have had occasion to interpret the pertinent statutory prescription, recited
above, on prior occasions. While such interpretations are not binding on the
Commissioner and/or the Courts, they may not with impunity be set aside. The
uniform administrative interpretation of a statute over a considerable length of
time will be afforded respect. Safeway Trails, Inc. v. Furman, 76 N.J. Super. 90
(Law Div. 1962); Hudson County National Bank v. Provident Institution for
Savings in Jersey City, 80 N.J. Super. 339 (Chan. Div. 1963)

In the instant matter, the above-stated interpretation is not overturned by
petitioner’s constitutional argument that his son is being denied equal protection
of the law. While the age criterion which the Board has utilized is not that which
petitioner deems appropriate, there is no allegation nor evidence that such
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criterion was not uniformly applied by the Board with respect to petitioner’s son
and all other similarly situated pupils.

The findings in the matter, sub judice, are similar to those of Boulogne,
supra. The Commissioner finds no arbitrary nor discriminatory action on the
part of the Board. The Board has done nothing it was not empowered to do. It is
well established that absent a clear showing of unlawful action or abuse of
discretion, the Commissioner will not interfere in a matter lying wholly within
the discretionary authority of a local board of education. Thomas v. Morris
Township Board of Education, 89 N.J. Super. 327 (App. Div. 1965); Boult and
Harris v. Passaic Township Board of Education, 1939-49 S.L.D. 7, 13, affirmed
State Board of Education 15, affirmed 135 N.J.L. 329 (Sup. Ct. 1947), affirmed
136 NJ.L. 521 (E. & A. 1947); Pepe v. Livingston Board of Education, Essex
County, 1969 S.L.D. 47

Accordingly, for the reasons stated, the Petition is dismissed.
COMMISSIONER OF EDUCATION

August 27,1974
Pending before State Board of Education
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“W.G.,” a minor,
Petitioner,
v,
Board of Education of the Township of Ocean, Monmouth County,
Respondent.

COMMISSIONER OF EDUCATION
ORDER
For the Petitioner, David Resnikoff, Esq.
For the Respondent, Thomas F. Shebell, Esq.

This matter having been brought before the Commissioner (Eric G.
Errickson, Assistant Director, Division of Controversies and Disputes) by David
Resnikoff, Esq., attorney for petitioner, “W.G.,” on a Motion for Relief,
pendente lite, requesting temporary reinstatement pending adjudication of the
Petition of Appeal and Peter Shebell, Esq., appearing for the Board of Education
of the Township of Ocean;and

It appearing that on April 22, 1974, petitioner was suspended.from school
as a result of allegedly possessing and transferring or selling marijuana in the
Ocean Township High School; and

It appearing that a hearing was conducted on May 8, 1974 by the Board
which resulted in the expulsion of petitioner; and

It appearing that the expulsion was made in consideration of the allegedly
admitted incident of April 22, 1974, ante, and a previous allegedly admitted
incident of smoking marijuana in the school parking lot during January 1974;
and

It appearing that the Board’s hearing of May 8, 1974, ante, provided
petitioner with the required due process as set forth in R.R. v. Board of
Education of Shore Regional High School District, 109 N.J. Super. 337, 350
(1970); and

It appearing that the Board did not exercise the extreme action of
expulsion of a pupil lightly, but in consideration of its responsibility to protect
the pupils enrolled in its school from further repeated exposure to dangerous
controlled drugs; and

It appearing that the Board’s action to expel petitioner is consistent with
its announced drug policy; and

It appearing that the Board’s action to expel petitioner was taken pursuant
toN.J.S.A. 18A:37-2and N.J.S.A. 18A:37-5; and
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The arguments of counsel having been heard regarding the allegation by
petitioner that irreparable harm may result if petitioner is denied immediate
reinstatement as a pupil in the Ocean Township High School; and

The Commissioner having carefully considered the possibility of
irreparable harm by the continuation of petitioner’s aforementioned expulsion
weighed against the Board’s responsibility to protect its pupils from repeated
exposure to dangerous controlled substances; and

The Commissioner having concluded that the Board’s decision in the
instant matter was a sound exercise of discretion; therefore

IT IS ORDERED that petitioner’s request for relief, pendente lite, is
denied.

Entered this 7th day of June 1974,

COMMISSIONER OF EDUCATION

“W.G.,”
Petitioner,
v.
Board of Education of the Township of Ocean, Monmouth County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, David Resnikoff, Esq.
For the Respondent, Peter Shebell, Esq.

Petitioner, a pupil enrolled in the eleventh grade in the Ocean Township
High School, was expelled on May 8, 1974 by the Board of Education of the
Township of Ocean, hereinafter “Board,” for the alleged possession and sale of
marijuana in the Ocean Township High School. Petitioner charges that the
Board’s action was arbitrary, capricious, unreasonable, excessive, and violative of
due process. He prays that the Commissioner of Education set aside the
expulsion, expunge any notation of the incident from his permanent record, and
reinstate him as a pupil. The Board denies any improper action on its part.

Oral argument on a Motion for Relief, pendente lite, brought by petitioner
was heard by a hearing examiner appointed by the Commissioner at the State
Department of Education, Trenton, on June 5, 1974, An interlocutory Order of
the Commissioner denied petitioner’s reinstatement to school at that time on a

781



You are viewing an archived copy from the New Jersey State Library.

showing that the Board had afforded due process to petitioner and acted within
the authority conferred upon it by statute. The matter is now before the
Commissioner for direct Summary Judgment in the form of Memoranda
presented by the litigants, there being no controverted facts. A succinct
statement of those facts is recited as follows:

1.  Petitioner was suspended for five days in January 1974 for
admittedly smoking marijuana in a car in the school parking lot
during the school day. He was at the time warned by the
vice-principal against the use and possession of marijuana on school

property.

2. On April 22, 1974, a teacher observed petitioner in a school lavatory
while in the act of selling to another pupil a packet of less than
twenty-five grams of marijuana for $25.00. Both petitioner and the
other pupil admitted to the sale. The resulting investigation revealed
that petitioner had on his person a second package of similar size,
sufficient to make approximately twenty cigarettes.

3.  Petitioner was notified by the Board in writing of an expulsion
hearing which was held on May 8, 1974. He was represented by
counsel, given opportunity to state his version of the matter, cross
examine witnesses, and present evidence on his own behalf,

4. Petitioner was expelled by the Board following the hearing.
Thereafter, he requested that the Board allow him to re-enroll in
September 1974. This request was denied by the Board on June 13,
1974.

Petitioner, while admitting the sale of marijuana on April 22, 1974, denies
that it was for profit but alleges it was merely a cost transaction as an ill-advised
“favor” for a fellow pupil. He contends that continuation of the expulsion is
harsh and excessive in that it denies him the opportunity to complete his public
school education, thus effectively barring him from his goal of college
enrollment.

Petitioner further argues that this isolated incident of misconduct does not
warrant indefinite expulsion, since expulsion is intended to be used only in cases
of continued or habitual misconduct. Petitioner alleges that:

“*** The isolated incident of misconduct does not warrant the meted out
punishment of this board, especially the indefinite term of expulsion.***”

In support of this contention, petitioner cites (Memorandum on Behalf of
Petitioner, at p. 11) In the Matter of the Tenure Hearing of David Fulcomer,
Holland Township, Hunterdon County, 93 N.J. Super. 404 (App. Div. 1965) and
Hymanson v. Board of Education of the Borough of Saddlebrook, Bergen
County, 1967 S.L.D. 23.

Petitioner asserts that the Board’s act to expel him for an indefinite period
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is a negative type of punishment. Scher v. Board of Education of the Borough of
West Orange, Essex County, 1968 S.L.D. 92 Finally, petitioner maintains that,
having learned his lesson, he is in no way a threat to the well-being of other
pupils and that his reinstatement would not interfere with the discipline of the
school.

The Board, however, asserts that petitioner did exhibit a pattern of
continued and willful disobedience in that he disregarded the warning of the
vice-principal in January 1974, ante, and, a mere three months later, illegally
brought to the school and sold a controlled dangerous substance. The Board
contends that it must exercise the:

“k¥%* power of expulsion where the activity which is the subject of
expulsion materially and substantially interferes with the requirements of
appropriate discipline in the operation of the school. See R.R. v. Board of
Education of Shore Regional High School District, 109 N.J. Super. 237
(Ch. Div. 1970). School authorities must have such a right where such is
reasonably necessary for the students’ physical or emotional safety and
well-being ***, Certainly the control of dangerous controlled substances in
the schools is related to the safety and well-being of all students. ***”
(Memorandum on Behalf of the Respondent, at pp. 3-4)

The Board asserts that its action to expel petitioner was not in error having
been taken only after carefully weighing petitioner’s statements and other
evidence presented at the hearing, ante, against its responsibility to protect the
pupils enrolled in its school against further repeated exposure to dangerous
controlled substances.

The Commissioner has carefully considered the respective positions of the
parties as set forth in the entire record of the instant matter. He rejects
petitioner’s representation that the admitted illegal sale and possession of a
dangerous controlled substance on April 22, 1974, may be viewed as an
“isolated incident of misconduct.” The facts are clear that petitioner, on at least
two separate occasions only three months apart, was in illegal possession of
marijuana, On at least one of those occasions he had procured the material from
sources outside the school and engaged in its sale to another pupil in the school.
Whether or not such sale was for profit in no way ameliorates the offensiveness
of these illegal acts of procurement, distribution, and use.

Petitioner was initially suspended for a brief period and given a stern
warning by a school official that there must not be a repeated offense. In utter
disregard thereof, petitioner persisted in repeating the offense and involved
another pupil in an illegal sale. He was aware of the Board’s drug policy as
printed within the Student Handbook of Ocean Township High School which
reads as follows:

“*** The Township of Ocean Board of Education has established a policy
regarding student possession, use, or sale of drugs while on school
property. Students may be subject to expulsion if found to be involved in
possession of, using or selling drugs while on school property . ***”

(P-2,at p. 45)
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Such disregard of the Board’s announced policy and of the admonition of
the vice-principal may only be viewed as “continued and willful disobedience”
within the intendment of N.J.S.A4. 18A:37-2. The Commissioner so holds.

The Board, in the face of such continued and willful disobedience has
acted to expel petitioner from its school. The Commissioner finds no evidence
that the Board has acted in a capricious, arbitrary or unreasonable manner. It is
evident that the Board was obliged to act in a decisive manner. The
Commissioner has previously said, and here reaffirms, that:

“*** Offenses involving the abuse of drugs are a serious menace to the
mental health of our society, and the introduction and abuse of drugs in
the public schools must be dealt with swiftly, in order to prevent their
further introduction to other students.***” (“E.E.”’ v. Board of Education
of the Township of Ocean, Monmouth County, 1971 S.L.D. 97, 101)

The Commissioner has also said in upholding the Board’s action in Gustave
M. Wermuth and Sylvia Wermuth, as Natural Parents and Guardians for Marsha
Wermuth, A Minor Under the Age of 16 v. Julius C. Bernstein, Principal of
Livingston High School, and Board of Education of the Township of Livingston,
Essex County, 1965 S.L.D, 121:

“**%* An effective school is an orderly one, and to be so it must operate
under reasonable rules and regulations for pupil conduct. Unacceptable
behavior must be restrained and discouraged and when necessary
appropriate deterrents and punishments must be employed for purposes of
correction and to insure conformity with desirable standards of
conduct. ***” (at p. 129)

In the instant matter the Board has exercised its discretion to impose what
it regards as a necessary deterrent against future drug abuse. Such authority is
statutorily conferred and, absent a showing of arbitrary, capricious or illegal
action by the Board, will not be upset by the Commissioner. In this regard the
Commissioner” reaffirms that which was said in Thomas v. Morris Township
Board of Education, 89 N.J. Super. 327 (App. Div. 1965):

“¥*¥ We are here concerned with a determination made by an
administrative agency duly created and empowered by legislative fiat.
When such a body acts within its authority, its decision is entitled to a
presumption of correctness and will not be upset unless there is an
affirmative showing that such decision was arbitrary, capricious or
unreasonable ***”

Nor will the Commissioner in this instance substitute his discretion for
that of the Board. Boulit and Harris v. Board of Education of Passaic, 1939-49
S.L.D. 7, affirmed State Board of Education 15, 135 N.J.L. 329 (Sup. Ct. 1947),
136 NJ.L. 521 (E. & A. 1948)

The Commissioner finds in the entire record no evidence that petitioner
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was denied due process nor was such allegation pressed in petitioner’s
Memorandum.

Regarding petitioner’s prayer for expunction of his permanent record, the
Commissioner is constrained to act in accord with the direction given in the
previous case, “E.E.”, supra. Accordingly, it is directed that no notation be
placed on petitioner’s transcript of permanent record and that only such record
as may be necessary be maintained by the school. In this way petitioner’s
indiscretion will not follow him interminably. To this limited extent the prayer

of petitioner is granted.
In all other respects the Petition is dismissed.

COMMISSIONER OF EDUCATION
August 30, 1974

Mrs. John Engle et al.,
Petitioners,
v,
Board of Education of the Township of Cranford, Union County,
Respondent,

COMMISSIONER OF EDUCATION
ORDER
For the Petitioners, Edward Kucharski, Esq.

For the Respondent, Saver and Kervick (James F. Kervick, Esq., of
Counsel)

This matter having been brought before the Commissioner of Education
(Eric G. Errickson, Assistant Director, Division of Controversies and Disputes)
by Edward Kucharski, Esq., attorney for petitioners on a Petition of Appeal and
Request for Restraining Order dated June 4, 1974, requesting temporary
restraint against the Board of Education of the School District of the Township
of Cranford to prevent said Board from proceeding to award and execute
contracts for two additional elementary school principals for the school year
1974-75; and

John F. Kervick, Esq., appearing for the School District of the Township
of Cranford;and

The arguments of counsel having been heard regarding the allegation by
petitioners that irreparable harm may result if respondent Board is not restrained
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from proceeding with the aforementioned execution of contracts for two
additional principals for the forthcoming school year, pending the final
determination by the Commissioner of the Petition of Appeal; and

The Commissioner having considered the criteria set forth by the courts
for the exercise of discretion in the issuance of a pendente lite restraint (United
States v. Pavenick, 197 F. Supp. 257, 259-60 (D.N.J. 1961) and Communist
Party of the United States of America v. McGrath, 96 F. Supp. 47, 48 (D.D.C.
1951)); and

The Commissioner having considered the affidavit by the Board’s
Superintendent of Schools that it is the intention of the Board to appoint two
additional elementary principals to its present staff of four elementary principals
regardless of the outcome of the present matter before the Commissioner, and

The Commissioner having considered the arguments of counsel regarding
the statements and documents issued by the Board prior to February 1974; and

The Commissioner having balanced the interests of petitioners, the
interests of the Board, and the interests of the pupils and residents of the
community at large; and

The Commissioner having found that no irreparable harm will result by
permitting the Board to continue with its plan to hire two additional elementary
school principals which the Board has determined to be in the public interest
and which action is entitled to a presumption of correctness (Thomas v. Board
of Education of Morris Township, 89 N.J. Super. 327 (App. Div. 1965);
Pasquale Maffei v. Board of Education of the City of Trenton et al,
Commissioner’s Decision on Motion, unp, September 29, 1972); therefore

IT IS ORDERED that petitioners’ request for restraining order, pendente
lite, is denied; and

IT IS ORDERED that this matter proceed to final determination as
expeditiously as possible.

Entered this 17th day of June 1974

COMMISSIONER OF EDUCATION
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Mrs. John Engle et al.
Petitioners,
V.
Board of Education of the Township of Cranford, Union County,
Respondent.

COMMISSIONER OF EDUCATION
DECISION
For the Petitioner, Edward Kucharski, Esq.

For the Respondent, Sauer and Kervick (James F. Kervick, Esq., of
Counsel)

Petitioners are residents of the Township of Cranford and members of
CAUSE (Citizens Association Urging Sound Education). They allege that the
Board of Education of the Township of Cranford, hereinafter “Board,” acted
capriciously and in bad faith and abused its discretionary powers by ordering the
closing of its Cleveland and Sherman Elementary Schools effective July 1, 1974.

The Board maintains its resolution to close the schools was proper, taken
in good faith, within the parameters of discretion conferred upon it by statutory
prescription, and in the best interests of the school district.

A hearing in this matter was conducted on April 23, 24, 25, 1974, and
continued on May 2, 1974 by a hearing examiner appointed by the
Commissioner of Education at the office of the Union County Superintendent
of Schools, Westfield. The report of the hearing examiner is as follows:

Petitioners’ principal allegations are herein grouped as five charges by the
hearing examiner which are set forth and dealt with seriatim at the conclusion of
a factual recital of conditions and events which precipitated this dispute.

The Board, on December 18, 1973, adopted by a vote of 7-2 a resolution
to deactivate, effective July 1, 1974, its Cleveland and Sherman Elementary
Schools, which are two of its eight neighborhood elementary schools. Each of
the two schools exceeds 55 years of age. Attendant upon the deactivation, the
Board planned to relocate pupils enrolled in grades K-5, who would have
attended these schools, to five of its other elementary schools. The Board also
plans to relocate the two sixth-grade classes from Sherman and Cleveland
Schools as well as nine other sixth-grade classes from four of its other six
elementary schools to its two junior high schools. Thus, the Board would
maintain five sixth-grade classes at only two of its remaining six elementary
schools. The reorganized Board, on April 16, 1974, voted 7-2 to reaffirm the
decision formerly made on December 18, 1973, ante.

In anticipation of a determination to close the two schools the Board, in
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June 1973, announced in its newsletter a first step to phase out the Cleveland
and Sherman Schools by partially redistricting 302 pupils, nearly fifty percent of
the former enrollment of the Cleveland and Sherman Schools. These pupils
thereafter attended other nearby elementary schools. (P-15; Tr. I-164)

Accompanying the Petition herein dated January 24, 1974, was a request
for a summary proceeding for injunctive restraint to prevent the Board from
proceeding with its annual school election scheduled for February 13, 1974.
Relief was sought on the grounds that the budget proposed by the Board
presumed the closing of the Cleveland and Sherman Schools and was thus
inadequate in its provisions to maintain the two schools in the event of an order
by the Commissioner that they remain open. The restraint was denied on the
ground that there was no showing that irreparable harm would result from the
Board’s proposed plan. N.J.S.A. 18A:14-3 et seq. provides that a special election
to raise additional revenues may be held by the Board at a time following the
determination of the merits of the Petition and a decision by the Commissioner.

A further motion for Injunctive Restraint was denied in an Order of the
Commissioner dated June 14, 1974. Petitioners therein sought to restrain the
Board from increasing its staff of elementary principals from four to six, an
inherent part of the Board’s plan to reduce the number of its elementary schools
from eight to six. The restraint was denied on the showing that the Board plans
to add two elementary principals regardless of the Commissioner’s ruling in the
instant matter and absent a showing that the Board’s proposed action would
result in any irreparable harm to the educational system or the residents of
Cranford.

The Board has experienced a decline in pupil enrollment in grades K-12
from 6,402 in 1969-70 to 5,907 in 1973-74. During the same period Cranford’s
K-6 elementary enrollment has declined by 480 pupils from 3,288 to 2,808.
Thus it is shown that the decline in pupil enrollment is the result of fewer pupils
entering the elementary schools of Cranford than was the case in previous years.
This decline was indicated in the following chart of 1973-74 class enrollments as
of February 28, 1974,

CHART ]

K -388 7-481

1-346 8-478

2-393 9.-523

3-372 10- 538

4 -452 11-524

5-429 12 -512

6 - 405
Sp. Classes K-6 - 23 7-12 Sp. Classes - 43
R-21)

The following chart sets forth the February 28, 1974 enrollment by
schools, the functional capacity of existing buildings, and the proposed
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enrollment as set forth in the Board’s redistricting plan which includes the
closing of Sherman and Cleveland Elementary Schools.

CHART 11
Functional Actual Proposed Reorganized
Capacity Enrollment Enrollment

2/28/74 9/1/74*
Bioomingdale Ele. 325 305 279
Roosevelt Ele. 500 479 421}
Brookside Ele. 550 506 519
Livingston Ele. 450 381 383
Walnut Ele. 375 348 329
Lincoln Ele. 525 454 453
Subtotais “A” (2,725) (2473) (2,384)
Cleveland Ele. 450 149 -0-
Sherman Ele. 449 186 -0-
Subtotals “B” (899) (335) -0-
Hillside Jr. High 913 720 766
Orange Jr. High 913 783 888
Subtotals “C” (1,826) (1,503) (1,654)
Cranford High 1,650 1,596 1,607
TOTALS K-12 6,201 5907 5,645
* Using Kindergarten enrollment as of 4/5/74 which may be expected to

increase

During June 23, 1970, a referendum which proposed a $4.000,000 bond
issue to expand the Cranford High School was approved by the voters. News
releases of the Board at that time showed that its intention was to convert from
a K-64-2 plan to a K-6-3-3 plan of organization. This plan was implemented in
September 1973 with the relocation of the tenth grades from the two junior
high schools to the high school. (P-7)

During October 3, 1972, a referendum which proposed the addition of
eight classrooms at each of two elementary schools was defeated by the voters.
In connection with this referendum, the Board has plans to close the Cleveland
and Sherman Elementary Schools and redistrict the eight neighborhood
elementary attandance areas into six. (P-3; Tr. 1-106, 110)

At the annual election on the school budget held February 13, 1974, the
voters approved the current expense portion of the budget but defeated the
capital outlay portion of $70,000, of which $60,000 was designated for the
demolition of the Sherman Elementary School. The Township Committee,
however, certified the entire $70,000 for capital outlay to the County Board of
Taxation.
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Petitioners’ charges are herewith set forth succinctly with the Board’s
responses thereto and accompanied by the respective findings of the hearing
examiner:

CHARGE NO. 1

The Board abused its discretionary powers in an arbitrary and capricious
manner and showed bad faith in the adoption of the December 18, 1973
and April 16, 1974 resolutions to close the Cleveland and Sherman
Elementary Schools, without due regard to community sentiment, thus
threatening irreparable harm to the Cranford educational system and
overcrowding certain educational programs.

Petitioners allege that the Board’s plan to transfer eleven of its sixth-grade
classes to the two junior high schools is contrary to the Board’s previously
announced plan to establish a K-6-3-3 system of education as set forth in
connection with the referendum approved by the voters June 23, 1970. This
referendum provided over 100,000 square feet of additional space at Cranford
High School at a cost in excess of $4,000,000 and enabled the Board to transfer
the tenth grades to the high school in September 1973. Petitioners assert that
this policy change by the Board to now incorporate sixth-grade classes in the junior
high schools, thus creating four-year junior high schools, is capricious,
demonstrates evidence of bad faith on the part of the Board, and is unresponsive
to the electorate it represents.

Additionally, petitioners maintain that the defeat of the October 3, 1972
referendum, which called for the abandonment of the Cleveland and Sherman
Elementary Schools and construction of additions to two other elementary
schools (P-3), was a voter mandate requiring the Board to retain the two schools
(Tr. 1-118) and to maintain the neighborhood elementary school concept. (Tr.
I-150) Petitioners assert that the Board is now ignoring the expressed wishes of
the voters.

The hearing examiner finds that the Board did indeed inform the public
with respect to the two referenda as petitioners allege. He leaves to the
Commissioner the determination whether the present Board is bound by the
voters’ expressions in the referenda, ante, to maintain a K-6-3-3 educational
housing pattern or to continue to operate all eight of its elementary schools.

Petitioners further allege that the Board’s plan to close the two schools
would both continue and accentuate present conditions of overcrowding in the
elementary schools. Such concerns are embodied in the statement by a present
member of the Board who, after a tour of the Cranford schools on December 18,
1973, expressed her opinion to the Board as follows:

“kxE | was impressed with *** the ingenuity of those people in the
buildings to make use of every available nook and cranny. For that is
exactly what they have to do. Improvise. While classrooms are seemingly
comfortable, additional space for special services is not.***
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“Another area of concern to me is the supplemental instruction. *** Some
of these accomodations, (sic) I view personally, as very undesirable places
for instruction. Namely, storage closets and book rooms that are cold and
poorly lighted. Not a very likely place for a handicapped child to learn.

“Corridors are also used by vblunteer tutors, and while this could be very
beneficial to the student, it may also brand that child as deficient to any
one passing by ***.” (P-18)

The Board, however, asserts that the implementation of its proposed plan
would render the remaining six elementary schools less populous than they were
during 1973-74, and still have the junior high schools substantially below their
functional capacity as shown in Chart II, ante.

The hearing examiner, after a thorough review of the testimony and
documentation herein, finds that the Board has scrupulously adhered to its
guidelines for class size in its elementary grades. In no instance did the Board
allow a class to exceed the established maximum range (P-31) for its given grade
level during the 1973-74 academic year. (Tr. HI-165) Of 100 regular classes from
grades one through six, sixty-seven were within or below the Board’s adopted
desired range and twenty-two were above the desired ranges of class enrollment.
(Tr. I1I-165) Analysis of the Board’s projected enroliments leads to a conclusion
that substantially the same size classes will be maintained if the Board’s plan is
implemented for the 1974-75 academic year. (Tr. 111-160; P-30) While the April
1973 kindergarten enrollment totals will probably increase substantially, there is
ample provision in numbers of classes for such an eventuality.

The hearing examiner also finds that provisions made by the Board were
substantially less adequate for special services instruction than for regular
academic class instruction during the 1973-74 academic year. The use of a single
facility for simultaneous instrumental music and physical education instruction
(P-20) (Tr. 111-6); the use of inadequately heated and ventilated book rooms and
storage rooms for supplemental instruction (Tr. I-187,205; Tr. 11-187; P-28); the
use of a cart to transport art supplies to classrooms in certain buildings (P-25);
the use of corridors for volunteer tutoring; all testify to crowded conditions with
respect to certain of the schools” accommodations for special services
instruction. This conclusion is based on the testimony of several teachers of art,
music, speech, and supplemental education. (Tr. II-163, 170, 187, 198)

Although these less than optimum conditions exist, they are not uniform
throughout the Cranford Elementary Schools. Nor is there reason to believe that
these conditions would worsen if the Board’s plan were implemented during
1974-75. The proposed transfer of 280 sixth-grade pupils to the junior high
schools (P-30) would offset the transfer of 292 pupils from Cleveland and
Sherman Schools to the remaining six elementary schools. (R-21) (R-22) The
resultant enrollments at the remaining six schools would not be substantially
altered. (Chart II) While the Board’s tentative chart of organization purports to
show that a limited number of rooms would remain free for special instruction,
the hearing examiner does not find that provisions for supplemental instruction,
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tutoring or special services would be either substantially improved or altered for
the 1974-75 academic year by the adoption of the Board’s plan. Nor does he
find that housing provisions for regular classes would be substantially altered. He
does find, however, that the pupils from the Sherman and Cleveland Schools
would be housed in renovated and more modern buildings equipped with
mechanical means of ventilation and other appurtenances found in newer
schoolhouses.

Petitioners also charge that certain statements made by members of the
Board are evidence of bad faith and abuse of discretion on the part of the Board.
A member of the Board testified with regard to such statements attributed to
the 1972-73 President of the Board as follows:

“¥** [He] said that if a referendum for portables does not pass, *** we
could close the two schools and jam the kids in. Because no expenditures
will ever pass so long as those buildings are open.

“And, I was shocked at him saying that because it was a public meeting.
And here he is suggesting that we close the buildings and jam the kids in.

“And, I said, ‘Well, that sounds like blackmail.” And, he said, ‘Yes. ***
Our responsibility is to the children, not to the voters.”***” (Tr. I-167)

Other testimony with regard to the alleged statement (Tr. IlI-12, 121)
including testimony of the then Board President himself (Tr. III-125) establishes
the fact that this statement was indeed made. However, the statement must
likewise be considered in terms of the setting within which it was made. The
occasion was a public work session of the Board on July 31, 1973, attended at
that time by only three Board members and numerous members of the public. It
has been the Board’s practice to hold the greater number of its work sessions
open to the public and at various times, as in this instance, they have been well
attended.

The hearing examiner observes that the purpose of such work sessions is to
set forth the numerous conflicting opinions of members of the Board in the
interests of formulating considered judgments which may thereafter be
translated at regular meetings into official acts of the Board.

The hearing examiner leaves to the Commissioner the determination
wilether such statements as set forth above by individual officers or members of
the Board during discussions at work sessions, most of which were open to the
public (Tr. ITI-75, 101, 134, 152), may be considered as evidence of bad faith on
the part of the Board per se. In this regard the Commissioner has previously
spoken in S.J. Marcewicz et al. v. Board of Education of the Pascack Valley
Regional High School District, Bergen County, 1972 S.L.D. 619, 625.

The hearing examiner finds no evidence of official news releases or

statements issued by the Board that are proof of a desire to deceive or mislead
the public. While it is true that the statements released prior to the unsuccessful
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referendum of October 3, 1972, are at variance with certain of the Board’s
statements thereafter, it appears that the Board was adjusting to what has now
become a bona fide enrollment decrease of considerable proportions. The Board
was faced with a defeated referendum which required adjustments in the Board’s
plans. In the interim the Board has gravitated to its present position that it will
close two of the elementary schools and that no additional buildings or additions
are necessary. The Board’s position was supported by the Superintendent in his
testimony as follows:

“EFE Q. Based upon the present enrollment and the fact that the
enrollment has been declining steadily for five years, and the capacity of
the six elementary schools, the two junior high schools, and the senior
high school, in your opinion, are any additional facilities going to be
necessary unless there is a drastic change in the enrollment pattern?

“A. Tcan't foresee any. ***” (Tr.IV-72)

From a careful examination of the testimony and the exhibits herein, the
hearing examiner finds that in its official acts and releases the Board did not
show bad faith or act in a capricious or arbitrary manner with intention to
overcrowd and thus do harm to the education process. It is shown that the
Board held most of its work sessions open to the public and set forth its
positions in newsletters and other releases. It is evident that the Board was faced
with both well-polarized support (Tr. IV-77) and opposition regarding the
proposed closing of the two schools. (Tr. 11-127}

In arriving at a course of action the Board was faced with the concerns
presented in the following testimony by one of its teachers:

“*** Q. I know it’s nice to have a large room in a school that’s half
empty, but as a taxpayer do you think it’s a good idea to maintain?

“A. No,Idon’t, ***

“A. If the school were being maintained strictly for my convenience I
would say no. ***” (Tr. 11-202)

The hearing examiner finds that the Board twice voted to close the two
schools in the interest of economy and better housing for its elementary pupils
and with no intent to deceive or pressure the public into voting for any
subsequent referendum for additional housing within the near future.

In recognition of these findings and those considerations herein reserved
for the determination of the Commissioner, the hearing examiner leaves to the
Commissioner the determination whether, with respect to Charge No. 1, the
Board acted capriciously or in bad faith by voting to close its Cleveland and
Sherman Elementary Schools.

CHARGE NO. 2

The Board’s proposed assignment of sixth-grade pupils, dividing them as a
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class between junior high schools and elementary schools, is discriminatory
against such pupils and will have an adverse effect upon them.

Petitioners charge that the shift of eleven sixth-grade classes to the junior
high schools will subject those pupils to certain disadvantages; namely,
irreparable harm to the education program for the sixth grade (Petition of
Appeal, at p. 2); inordinate numbers of transfer requests from sixth-grade
teachers (Tr. IV-125); association with more aggressive, older pupils enrolled in
grades seven through nine (Tr. I1-85, 153); hazards of negotiating the Blake
Avenue Footbridge and other footbridges of the sometimes-flooded Rahway
River and the tunnel beneath the railroad tracks near the Hillside Avenue Junior
High School. (P-43; Tr. I11-16, 193)

The Board, however, asserts that the housing of eleven of its sixteen
sixth-grade classes in the two junior high schools will result in no change of
educational program for those pupils. (Tr. IV-13) The Supervisor of Elementary
Education testified that a sixth-grade housing committee consisting of parents,
teachers, board members, P.T.A. presidents, and administrators (R-4) in a
number of meetings of subcommittees, and the committee of the whole, had
studied the effects of such transfer which resulted in a positive endorsement of
the proposed housing plan. (Tr. IV-12) He further testified that the
Administrative Council had reached a similar unanimous conclusion.

The Superintendent testified with regard to the proposed housing of sixth
graders:

“*%% There have been six rooms and a kind of office-prep storage room
combination in each of the junior high schools that have been reserved for
housing the elementary classes in one building, and five in the other
building. With access to the library at certain times during the day, and the
auditorium at certain times, and the gymnasium and outdoors. But the
basic self-contained structure will be similar to that which the youngsters
had before the transfer, and those rooms have been reserved.

“Q. Will their program be supervised by the junior high school principal
%k ok

“A. Supervised by elementary school principal.

“Q. At the present time, how many principals do we have for the eight
elementary buildings?

“A. We have four, ***
“Q. And, what is the intention in September?
“A. That we’ll have six elementary principals for six elementary

buildings, plus the five classes in one of the junior highs, and the six classes
in the other, ***” (Tr.1V-23-24)
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With regard to the proposed program of study for sixth-grade pupils at the
junior high schools the assistant superintendent testified:

“HE%k [Wle're going to have sixth grade classrooms in a self-contained
situation as the teachers are working today in Cranford. *** [T]here will
be no changes in the educational program as we know it *** be it taught
at the elementary school *** or in a self-contained classroom in the junior
high school *#* ” (Tr. 111-210-211)

The assistant superintendent further corroborated the involvement of volunteer
lay and professional persons in study committees regarding the proposed
sixth-grade housing program (Tr. I11-209) and the administrative and supervisory
plans for the transfer. (Tr. 111-178)

The hearing examiner concludes from the testimony and documentary
evidence that there will be no adverse effect upon the educational opportunities
or program available to those sixth-grade pupils the Board intends to transfer to
the junior high schools. The specialized facilities are at least equal to those
available in the elementary buildings. There is no convincing evidence that the
program of sixth-grade studies will be altered.

While the requests for assignment transfers by eight of the present sixteen
sixth-grade teachers is high (Tr. 1[-48), the testimony by certain of those
teachers is indicative of their desire to remain in elementary buildings to which
they have become accustomed, and in programs of which they are familiar with
all details, and in at least one case to avoid being locked into a single grade level
of teaching. (Tr. I1I-178, 179, 181, 183) Any apprehension on the part of
teachers regarding program changes appears groundless in the light of convincing
testimony to the contrary.

The hearing examiner finds that the junior high schools contain adequate
space for the grade levels and classes which the Board proposes to house therein.
A straight-line projection of numbers shows that Orange Avenue Junior High
with about 808 pupils and Hillside Avenue Junior with about 846 pupils would
have enrollments in September 1974, considerably less than their functional
capacities of 915 pupils each. (Tr. 11-46) Additionally, the testimony of the
president of the Cranford Education Association was that the plan presented no
threat of crowding per se at the junior high schools. (Tr. II-131, 144)

The hearing examiner recognizes that the problems of adjustment for the
sixth-grade pupils may conceivably increase with a spread of four grades in a
single building, from grades six to nine. However, such problems are no greater
than those of second graders in the presence of sixth graders, albeit with a
difference of maturation level and concentration of numbers. The conflicting
testimony herein does not lead to a conclusion that this is an unworkable
grouping in Cranford or fraught with problems that cannot be resolved.

The problem posed by pupil use of the Hillside Avenue tunnel appears to
be adequately discounted by the municipal provision of a uniformed guard on
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duty five hours daily. (R-37) Similarly, the provisions made by both school and
municipal officials for the safety of pupils negotiating the footbridges in times of
floodwaters appear to be adequate. In any event, pupils enrolled in grades seven
through nine have been and will be required to negotiate these crossings. The
Board’s proposal would merely require that sixth-grade pupils would use these
footbridges a year earlier.

With regard to the charge that the Board’s plan would be divisive of the
sixth-grade class, the hearing examiner finds that the class would be housed in
four buildings whereas it is now housed in six buildings. This result does not
support a conclusion that divisiveness would result from the Board’s plan.

In accordance with the expressed findings, the hearing examiner
recommends that the Commissioner find that Charge No. 2 is not supported by
the evidence herein.

CHARGE NO. 3

The Board has not supported its abandonment program with accurate,
verified estimates for the rehabilitation of the Cleveland and Sherman
Schools and has thereby failed to show good faith. Additionally, it has
pursued a policy of planned obsolescence for these schools.

In support of the above charge, petitioners set forth the estimates of Mr.
Vincent Vicci wherein he stated that the Sherman and Cleveland Schools could
be renovated for less than $125000 (Tr. 11-78) as compared to the Board
architect’s estimate of $928430 for renovation for a five-year period, or
$1,565,130 for renovation for a twenty-five year period. (R-19)

Testimony established that Mr. Vicci is a builder with twenty years of
experience who resides in Cranford. He testified that he has never been
pre-qualified to bid on school building construction, but stated that in his
professional opinion the Sherman and Cleveland Schools are structurally sound
and that with moderate expenditures they could continue to serve as functional
schools. (Tr. 11-64-79)

The Board contends that Mr. Vicci was not familiar with the requirements
of the State Board of Education for school building construction and
renovation, and that the Board properly relied upon the estimate of its architect
who is informed and experienced in regard to school building construction in the
State of New Jersey and in Cranford (Tr. 1V-140-141)

The hearing examiner, after a careful review of the testimony and
documentary evidence, concludes that the Board did properly rely upon its
architect who sought in his estimates to at least partially comply with the
regulations set forth in the State Board of Education’s publication Guide for
Schoolhouse Planning and Construction wherein it is recommended that the
older portions of school buildings shall be made to conform to the Guide as far
as practicable. (Tr. [11-90)
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Additionally, the hearing examiner observes that, in Mr. Vicei’s opinion,
much of the work included in the Board architect’s estimates was unnecessary to
make the two schools safe and functional. (Tr. II-112) Such major items,
included, inter alia, in the architect’s estimates but not in those of Mr. Vicci,
were complete new wiring with electrical panels, circuit breakers and fixtures in
both schools, replacement of boilers, all wooden windows, and roofs, initial
installation of mechanical ventilation in all classrooms, which provision is
currently non-existent (Tr. [[-98), and installation of new lavatory facilities on
certain floors. (Tr. II-115-116) This discrepancy accounts for the wide variation
in the two estimates, ante.

Petitioners also charge that the Board misrepresented to the public its
estimates for conversion of the heating system in the Cleveland School from coal
to oil as being $85,000 (Tr. 1-95), when in fact the work was completed at a cost
of only $20,000.

The Board maintains its published figures were based on a total
replacement of boilers as well as purchase of oil burners and controls and that
these were the basis of the figures released prior to the unsuccessful referendum
of October 1972. The Board maintains that it was thereafter required to effect
the conversion within the limits of its annual budget provisions and merely
installed the oil burners and certain controls, withal complying with the
requirements of the Environmental Protection Agency.

The hearing examiner finds no evidence in this instance of any attempt by
the Board to deceive the public. The Board relied upon an estimate by its
gconsulting engineers for a complete heating system replacement. (P-6)
Thereafter, following the defeated referendum, the Board’s decision to perform
a partial replacement was made within its discretionary power. N.J.S.A4.
18A:11-1

The hearing examiner further finds that the Board, in its decision to
abandon the two schools, considered the report submitted on January 2, 1972,
by a subcommittee of its volunteer twenty-six member lay Long Range Building
Committee. (Tr. I1I-111; Tr. 11-92) This report recommended that the Sherman
School be considered “*** obsolete, inadequate and not suitable for future
retention.***” (R-18) This subcommittee estimated the renovation cost for the
Sherman School at $750,000. (Tr. [11-62)

The Board also considered a report formulated by the Cranford Education
Association at an elementary housing workshop during April 1972, which stated,
inter alia:

“Sherman and Cleveland Schools have been allowed to deteriorate to a
deplorable condition. Since it does not seem feasible to modernize these
buildings, they should be closed at the end of this school year. ***” (Tr.
11-136)

Petitioners further allege that the Board pursued a policy of planned
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obsolescence for the Cleveland and Sherman Schools (Tr. I-73), which charge the
Board denies.

The hearing examiner observes that within the Board’s contracted services
account from July 1, 1971 through December 31, 1973, there were expenditures
totaling $24,159.89 for the Cleveland School and $4,120.12 for the Sherman
School, an average expenditure per school of $14,139.50. During the same
period a lesser average of $5,043.41 in contracted services was expended on each
of the six other elementary schools. (P-5) No reliable figures were placed in
evidence regarding day to day maintenance expenditures.

While it is apparent that certain facilities at the Board’s older Cleveland and
Sherman Schools have been allowed to deteriorate over a period of many years
(R-3, 4, 6, 7), the above findings do not lead the hearing examiner to conclude
that the Board has within the past three years pursued a policy of planned
obsolescence or gross neglect, resulting in hazardous conditions. Nor does the
hearing examiner find that the Board sought to mislead the public with its
official published statements regarding the costs of renovation of the Cleveland
and Sherman Schools.

The hearing examiner finds that the Board complied with the
recommendations made by the County Superintendent of Schools in his safety
and health inspections. Also, the Environmental Protection Agency’s
requirement of conversion from coal to oil furnaces at the Cleveland School was
completed. Additionally, fire doors have been installed within the past two years
at the Cleveland School at considerable cost to the Board.

In consideration of the above findings, and absent a finding of obvious
intention on the part of the Board to deceive the public, the hearing examiner
recommends that the Commissioner dismiss Charge No. 3.

CHARGE NO. 4

The Board has failed to develop a long-range program of education, which
should precede a decision to abandon two of its neighborhood elementary
schools.

Petitioners allege that the Board’s decision to close two elementary schools
is untimely in that there exists no well-formulated, long-range educational plan.
This allegation is typified by the testimony of one present member of the Board
as follows:

“*x% 1 would say from the educational standpoint the plan should be
completely settled *** before we go into moving the students around, and
I also think we should give ourselves three to five years’ time to see
whether our student population will really decrease, particularly in these
neighborhoods of Cleveland and Sherman, because these are the lower cost
homes into which young parents with young children can buy into the
town, and it is my opinion that *** our student population is not
necessarily going to decrease. ***” (Tr. 1I-157)
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“x%x ] feel that this particular stop-gap measure, because of the fact that
we do have the spaces available and that they could be made serviceable
for the next few years with the minority amount of monies, that thisis a
premature move at this point., ***” (Tr. II-154)

Petitioners further cite the Superintendent’s report to the Board as
recorded in the minutes of the Board’s open work session of October 2, 1973, as
evidence of the absence of a long-range plan:

“*** These have been offered only as a temporary solution and also
remember this is elementary housing — not elementary education. We
should be able to get an input within two years, present it to the Board
and decide then what the future of the students will be. ***” (P-16, at p.

5)

Additionally, petitioners argue that the Board’s decision to close two
elementary schools is most untimely in the light of the yet unknown
ramifications of Robinson v. Cahill, 118 N.J. Super. 223, (Law Div. 1972), 119
N.J. Super. 40 (1973), and the uncompleted current studies to determine what is
meant by a “thorough and efficient” system of education. (Tr, IV-122)

The Board does not deny that a long-range plan of education for Cranford
does not now exist. However, the Superintendent testified that he could not
envision the use of the Cleveland and Sherman Schools, considering their age and
lack of facilities as part of any long-range plan. (Tr. II1-30)

Nor does the Board deny that current studies concerning the
constitutional phrase, “thorough and efficient” may well result in certain
changes. (Tr. 1V-55) The Board, however, denies that these considerations
preclude the closing of the two schools at this point in time.

The hearing examiner finds that no long-range plan or program of
educational housing or curricular development does now exist in Cranford, but
that the Board, late in 1973, embarked upon a well-defined program to establish
such goals, and that those studies will and do involve:

“#*% members of the Community, Staff, Administration and Board and
concerned citizens, students as well. It could not be implemented or
defined for at least a two year period ***, It was, therefore, given to [the
Superintendent] to provide an interim position to solve the housing
problem, while the long range goals are being addressed ***.” (P-17, at p.
2, Tr. IV-68: Tr. 1-173)

The hearing examiner leaves to the Commissioner the determination
whether the finding that a long-range plan of education does not exist, or the
presence of current uncertainties with respect to State financing of education, or
the implications of yet uncompleted studies regarding “thorough and efficient”
education, taken separately or in conjunction with other findings herein, shall
preclude the Board from closing its Cleveland and Sherman Schools.
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CHARGE NO. 5

The Board failed to properly work its capital expenditure proposals to
include the need for capital outlay, the resulting commitment of the Board
to the voters’ response, and the details of the education plan which
prompted the proposals.

The referendum held June 23, 1970, which was approved by the voters of
the district contained the following proposal:

“The Board of Education of the Township of Cranford, in the
County of Union, is authorized to undertake the following capital project
for lawful school purposes: -

“The construction of an addition to the High School situate in the
school district on West End Place, the purchase of school furniture and
other equipment necessary for such addition and the making of the
alterations to the existing building necessary for its use with such addition;
and the further reconstruction, rehabilitation and improvement of said
school by the construction of new interior walls and by the installation of
electrical, plumbing, heating and ventilating systems, including all
necessary and incidental work in connection with such reconstruction,
rehabilitation and improvement; and to issue bonds of the school district
for said purposes in the principal amount of $6,263,000.00, thus using
$4,454,574.23 of the $6,706,047.55 borrowing margin of the said
Township of Cranford previously available for other improvements.***”

(-8)

The referendum held October 3, 1972, which was defeated by the voters
contained the following public proposal:

“The Board of Education of the Township of Cranford, in the
County of Union, is authorized to undertake the following capital project
for lawful school purposes: (a) The construction of (I) an addition to the
Bloomingdale Avenue School located in the school district on
Bloomingdale Avenue, and (II) an addition to the Walnut Avenue School
located in the school district on Walnut Avenue, the purchase of school
furniture and other equipment necessary for such additions and the
making of the alterations to the existing buildings necessary for their use
with such additions, and the expenditure therefore (sic) of not exceeding
$1,059,500.00; and (b) to issue bonds of the school district for said
pourposes in the principal amount of §1,059,500.00, thus using
$1,059,500.00 of the $5,612,708.14 borrowing margin of the said
Township of Cranford previously available for other improvements.” (P-9)

The hearing examiner observes that no argument on points of law
respective to this charge was presented at the hearing. Counsel mutually agreed
to present such argument in the form of briefs subsequent to the hearing. It
appears that no useful purpose may be served by a recital of these arguments in
this report. Accordingly, the hearing examiner refers to the Commissioner the
question of whether the wording of the referenda questions, ante, may have
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bearing upon or be fully dispositive of the controversy which has arisen from the
Board’s resolution to close two of its elementary schools.

This concludes the report of the hearing examiner.

* * * *

The Commissioner has carefully examined the entire record of the instant
matter including the exceptions filed by counsel pursuant to N.J.4.C. 6:24-1.16.
He makes the following determinations concerning each of the five charges
seriatim,

With respect to Charge No. 1, the Commissioner determines that the Board
is not bound by the results of the voting in the 1970 and 1972 referenda to
maintain any designated educational housing pattern for a specific period of
time. The Board announced in connection with the 1970 referendum that an
affirmative vote would result in a K-6-3-3 housing pattern. This was effected in
1973. However, changing conditions, including a pronounced decline in
elementary pupil enrollment, and a defeated referendum in 1972, have required
the Board to reassess its prior decision. Such reassessment is legally proper
(NJ.S.A. 18A:11-1) and does not require approval of the voters in a special
referendum as suggested by petitioners in their exceptions.

The Commissioner further determines that a provocative statement or
statements made by one or more Board members at a work session open to the
public may not be considered as evidence of bad faith on the part of the Board.
The very fact that the Board has opened its work sessions to the public is
evidence of good faith. The expression of conflicting views by Board members is
essential for the synthesis of opinion which ultimately is translated into official
acts of the Board. A careful review of the record convinces the Commissioner
that the Board was not attempting to grossly overcrowd the elementary schools
in order to force the public to vote in favor of forthcoming school building
referenda. The Commissioner accepts the additional findings of the hearing
examiner with respect to Charge No. 1, and determines that the Board did not
act in an arbitrary or capricious manner or issue news releases that were
indicative of bad faith, Charge No. 1 is hereby dismissed.

The Commissioner accepts and holds for his own the findings of the
hearing examiner with respect to Charge No. 2. These findings are that the
Board’s proposed housing plan for sixth graders would neither be divisive of the
class nor have an adverse effect upon the educational opportunities available to
those pupils. Additionally, the Commissioner finds that the plan would not
expose the pupils to unreasonable travel hazards. Charge No. 2 is therefore
dismissed.

The Commissioner finds no evidence with respect to Charge No. 3, of an
attempt on the part of the Board to deceive the public by publishing misleading
or unsubstantiated estimates of rehabilitation costs for the two schoolhouses.
The Board relied upon its architect’s estimates and published these estimates in
understandable form. They were substantiated by the estimates of the Board’s
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twenty-six member volunteer Long Range Building Committee. Charge No. 3 is
accordingly dismissed.

The hearing examiner has found with respect to Charge No. 4, that a
long-range educational program, although in the process of formulation, does
not now exist in Cranford. While it is unfortunate that such a plan is not
available to the Board, the Commissioner observes that the Board is nevertheless
required to make many judgments and effect action on matters including
curricular offerings, staffing and educational housing patterns as herein
controverted. The Board must take affirmative action as these problems arise,
even though there are uncertainties at this time concerning future methods of
financing public education as the result of Robinson v. Cahill, supra, and the
outcome of the current studies to define a “thorough and efficient” education.
Neither the Legislature nor the courts have seen fit to place a moratorium on
those powers and duties conferred upon local boards.

NJ.S.A. 18A:10-1 states that:

“The schools of each school district shall be conducted, by and under the
supervision of a board of education, which shall be a corporate body.***.”

Additionally, N.J.S.A. 18A:11-1 confers upon a local school board the
general mandatory powers and duties to:

“k** c. Make, amend and repeal rules, not inconsistent with this title or
with the rules of the state board, for its own government and the
transaction of its business and for the government and management of the
public schools and public school property of the district***; and

“d, Perform all acts and do all things, consistent with law and the rules of
the state board, necessary for the lawful and proper conduct, equipment
and maintenance of the public schools of the district.”

The Legislature has specifically granted these broad discretionary powers
to local boards of education. Absent a clear showing of bad faith or arbitrary,
capricious, or improper action on the part of the Board, the Commissioner will
not substitute his judgment in this instance for that which is clearly required of
the Board by the above-ited statutes. Charge No. 4 is therefore dismissed.

Petitioners argue, with respect to Charge No. 5, that the wording of the
referenda held June 23, 1970, and October 3, 1972, were defective in that the
proposals did not specify within their purpose clauses the changes in the
educational program which would result if the referenda were approved by the
voters of the district. (Petitioners’ Supplemental Brief, at p. 3)

The Board contends that nothing in N.J.S.4. 18A:22-39 or N.J.S.A.
18A:24-12b requires that the resolution set forth either the need or the
educational result of the proposal but that what is required is merely a statement
with respect to the nature of the capital project and the amount to be raised for
that purpose. (Respondent’s Brief in Reply to Petitioners’ Supplemental Brief,
unp)
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The Commissioner agrees with the Board’s position concerning the
required wording of the resolutions. It is a well-accepted principle of law that
statutes shall be given their ordinary meaning. Belfer v. Borrella, 6 N.J. Super.
557 (Law Div. 19). Nor will the Commissioner in this instance seek to enlarge
upon those requirements which the Legislature in its wisdom has seen fit to
provide in the statutes. It is also clear from the record that the Board made
known its intentions regarding each referendum through news releases. It is a
requirement that a public hearing be held on each referendum in order that
members of the public may seek the answers to such questions as may arise. The
public hearings were held as required for each of the referenda.

The Commissioner finds no evidence of improper, illegal, or misleading
language in the controverted resolutions, nor does he find otherwise defective by
omission the resolutions which appeared on the June 23, 1970 and the October
3, 1973 referenda ballots. In accord with this determination the Commissioner
dismisses Charge No. 5.

Having dismissed the five charges, the Commissioner makes the following
observations:

The record herein is replete with evidence that the Board is aware of the
problems which might arise as the result of its decision to close the two public
schools. It has openly exposed itself to the forum of public opinion described by
Justice Weintraub in Board of Education of the Borough of Union Beach v. New
Jersey Education Association et al., 53 N.J. 29 (1964), at page 40:

‘“*%* Individuals, severally or in association, of course have the right to
denounce a public body, its officers, and its programs, in the most searing
terms, and even with a wide margin of error. *** It is the right of the
individual and it serves equally the collective interest of society, thus to
bring government before the bar of public opinion, thereby to alter its
course. ¥*¥*”

A board of education’s discretionary authority is not without limit. It may
not act in an arbitrary, unreasonable, capricious, or otherwise improper manner.
In the instant matter, the Commissioner finds no convincing evidence that the
Board has acted improperly in resolving to close the two schools.

In Boult and Harris v. Board of Education of the City of Passaic, 1939-49
S.L.D. 7, affirmed State Board of Education 15, 135 N.J.L. 329 (Sup. Ct. 1947),
136 NJ.L. 521 (E. & A. 1948), the Commissioner said:

“*** it is not a proper exercise of a judicial function for the Commissioner
to interfere with local boards in the management of their schools unless
they violate the law, act in bad faith (meaning acting dishonestly), or
abuse their discretion in a shocking manner. Furthermore, it is not the
function of the Commissioner in a judicial decision to substitute his
judgment for that of the board members on matters which are by